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JUDGES 


OF  THE  COURTS  REPORTED  DURING  THE  PERIOD  COVERED 

BY  THIS  VOLUME 


ARKANSAS—  Supreme  Court. 
EDGAR  A.  MCCULLOCH,  CHUT  Justice. 

ASSOCIATE    JUSTICES. 

CARROLL  D.  WOOD. 
JESSE  C.  HART. 
FRANK  Q.  SMITH. 
THOMAS  H.  HUMPHREYS. 

KENTUCKY— Court  of  Appeal*. 
JOHN  t>.  CARROLL,  Chief  Justice.1 

ASSOCIATE  JUSTICES. 
ERNEST  S.  CLARKE. 
GUS  THOMAS. 
ROLLIN  HURT. 
FLEM  D.  SAMPSON. 
WARNER  E.  SETTLE. 
HUSTON  QUIN. 

COMMISSIONER   OF   APPEALS. 

WILLIAM  ROGERS  CLAT. 

MISSOURI- Supreme  Court. 
HENRY  W.  BOND,  Chief  Justice. 

Division  No.  1. 

JAMES  T.  BLAIR,  Pbesidino  JUDGE. 

ASSOCIATE  judges. 

WALLER  W.  GRAVES. 

HENRY  W.  BOND. 

ARCHELAUS  M.  WOODSON. 

SUPREME  COURT   COMMISSIONERS.* 

WILLIAM  T.  RAGLAND. 
CHARLES  E.  SMALL. 
NORMAN  A.  MOZLEY. 

Division  No.  t. 
FRED  L.  WILLIAMS,  Presiding  Judge. 

ASSOCIATE   JUDGES. 

ROBERT  F.  WALKER. 
CHARLES  B.  FARIS. 
SUPREME  COURT  COMMISSIONERS.* 
ROBERT  T.  RAILEY. 
STEPHEN  S.  BROWN. 
REUBEN  F.  ROY.* 
JOHN  TURNER  WHITE. 

The  St.  Louis  Court  of  Appeals. 
GEORGE  D.  REYNOLDS,  Presiding  Judge. 

ASSOCIATE  JUDGES. 
WILLIAM  H.  ALLEN. 
WM.  DEE  BECKER 


MISSOURI  (Continued). 

The  Kansas  City  Court  of  Appeals. 

JAMES  ELLISON,  PRESIDING  JUDGE. 
ASSOCIATE   JUDGES. 

FRANCIS  H.  TRIMBLE 
SWING  C.  BLAND. 

The  Springfield  Court  of  Appeals. 
JOHN  T.  STURGIS,  Presiding  Judge. 

ASSOCIATE  JUDGES. 
JOHN  S.  FARRINGTON. 
JOHN  H.  BRADLEY. 

TENNESSEE— Supreme  Court. 
,  DAVID  L.  LANSDEN,  Chut  Justice. 

ASSOCIATE    JUSTICES. 

GRAFTON  GREEN. 
COLIN  P.  McKINNEY. 
FRANK  P.  HALL. 
NATHAN  L.  BACHMAN. 

TEXAS— Supreme  Court. 
NELSON  PHILLIPS,  CHIEF  JUSTICE. 

ASSOCIATE   JUSTICES. 

WILLIAM  E.  HAWKINS. 
THOMAS  B.  GREENWOOD. 

Commission  of  Appeals. 
Section  A. 
LEON  SONFIELD,  Presiding  JUDGE. 
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BEEMAN  STRONG. 
WILLIAM  M.  TAYLOR, 

Section  B. 

JAMES  T.  MONTGOMERY,  Presiding  Judge. 
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JAMES  W.  McCLENDON. 

Court  of  Criminal  Appeals. 
WILLIAM  L.  DAVIDSON,  Presiding  Judge. 
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WRIGHT  C.  MORROW. 
OFFA  S.  LATTIMORE. 

Courts  of  Civil  Appeals. 

.First  District. 
ROBERT  A.  PLEASANTS,  CHIEF  JUSTICE. 

ASSOCIATE   JUSTICES. 

CHARLES  E.  LANE. 
GEORGE  W.  GRAVES. 


>  Commissioned  April  12,  1S1». 
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*  Term  expired. 
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TEXAS— Courts  of  Civil  Aopoals  (Cont'd). 

Second  District. 
TRUMAN  H.  CONNER,  Chief  Justice. 
ASSOCIATE  JUSTICES. 
IRBY  DUNKLIN. 
RAYMOND  H.  BUCK. 

Third  District. 
WILLIAM  M.  KEY,  Chief  Justice. 

ASSOCIATE    JUSTICES. 

CHARLES  H.  JENKINS. 
JOHN  W.  BRADY. 

Fourth  District. 

WILLIAM  S.  FLY,  Cmjar  Justice. 

associate  justices. 

ANTON  N.  MOURSUND. 

PATRICK  H.  SWEARINGEN.« 

THOMAS  D.  OOBB8.4 

Fifth  District. 
ANSON  RAINEY,  CHIEF  JUSTICE. 

ASSOCIATE    JUSTICES. 

JAMES  M.  TALBOT. 
CHARLES  A.  RASBURY. 


TEXAS— Courts  of  Civil  Appeals  (Cont'd). 

Sixth  District. 
SAMUEL  P.  WILLSON,  Chief  Justice. 

ASSOCIATE  JUSXICES. 
RICHARD  B.  LEVY. 
WILLIAM  HODGES. 

Seventh  District. 
STERLING  P.  HUFF,  Chief  Justice. 

ASSOCIATE  JU8T1CES. 
ROBERT  W.  HALL. 
WILLIAM  BOYCE. 

Eighth  District. 
JAMES  R.  HARPER,  Chief  Justice. 
.,  ASSOCIATE  JUSTICES. 

**V      ERASTUS  F.  HIGGINS. 

*     ANDERSON  M.  WALTHALL. 

A'intfc  District. 
LEWIS   B.   HflSHTOWER,   Js.,   Chief  Justice, 

ASSOCIATE  JUSTICES. 
ARTHUR  G.  BROOKE. 
DANIEL  WALKER. 


■Died  February  22,  1319. 


4  Appointed  March  1,  1919,  to  succeed  Patrick  H.  Swearingen. 
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OVERLAND  AUTO  CO.  t.  WINTERS  et  al. 
(No.  19516.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  4,  1919.  Rehearing  Denied  and  Mo- 
tion to  Transfer  to  Court  in  Bane  Overruled 
March  17,  1919.) 

1.  Evidence  «=»428(6)  —  Parol  Evidence 
—Showing  Indorsee  to  be  Makes. 

Under  Negotiable  Instruments  Law,  |  68, 
the  legal  effect  of  the  blank  indorsement  of  one 
not  otherwise  a  party  to  the  instrument  can- 
not be  varied  by  evidence  from  a  source  other 
than  the  instrument  itself. 

2.  Bills  and  Notes  <8=»243  —  Reoovebino 
from  Indorsee  as  Makes. 

Where,  under  Negotiable  Instruments  Law, 
one  is  an  indorser  of  a  note  and  liable  only  as 
such,  recovery  cannot  be  had  of  him  as  maker, 
although  the  petition  charges  him  to  be  such 
and  parol  evidence  showing  him  to  be  such  is 
admitted  without  objection. 

3.  Bnxs  and  Notes  «=>488— Action— Peti- 
tion—Charging  Party  as  Maker. 

A  petition  alleging  defendant  to  be  comaker 
of  a  note  does  not  charge  him  as  such,  the  al- 
legation being  contradicted  by  setting  out  of 
note  therein  showing  his  name  only  to  appear 
on  the  back  of  the  note  without  words  indicat- 
ing intent  to  be  bound  otherwise  than  as  in- 
dorsee 

4.  Bnxs  and  Notes  «=»414— Notice  of  Dis- 
honor —  "Accomodated  Party"  —  "Ac- 
commodation." 

One  is  not  shown  to  be  an  accommodation 
or  accommodated  indorser,  so  that  under  Rev. 
St  1909,  H  10060,  10069,  10086,  notice  of  dis- 
honor need  not  be  given  him,  by  the  fact  that 
the  car,  for  the  price  of  which  the  note  was 
given,  was  bought  for  both  him  and  the  maker ; 
for  the  "party  accommodated"  is  the  one  for 
whose  convenience  the  paper  is  made;  the  term 
being  inseparable  from  accommodation  paper, 
and  implying  an  accommodation  party,  as  in- 
dicated by  section  10000,  defining  "accommoda- 
tion party." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Accommodated  Party.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Alien  O.  Southern,  Judge. 

A<*lon  by  the  Overland  Auto  Company 
against  C  V.  Winters  and  W.  B.  Strang.  De- 
fendant last  named  appealed  to  the  Court  of 


Appeals  (180  S.  W.  661),  where  Judgment  for 
plaintiff  was  reversed  and  case  certified  to 
the  Supreme  Court  for  final  determination. 
Judgment  of  trial  court  reversed. 

Bowersock  ft  Ftoell,  Bowersock,  Hall  & 
Hook,  and  Robert  B.  FlxcelL  all  of  Kansas 
City,  for  appellant 

James  O.  Rleger  and  Wlllard  P.  Hall,  both 
of  Kansas  City,  for  respondent 

WHITE,  C.  This  suit  is  on  a  promissory 
note.  The  Judgment  in  the  circuit  court  of 
Jackson  county  was  for  the  plaintiff.  The 
case  was  appealed  to  the  Kansas  City  Court 
of  Appeals,  where  the  Judgment  of  the  circuit 
court  was  reversed  in  a  majority  opinion 
written  by  Judge  Trimble.  Judge  Ellison 
dissented  and  caused  the  case  to  be  certified 
to  this  court  for  final  determination. 

We  cannot  do  better  than  to  adopt  the 
statement  of  the  facts  and  in  the  main  the 
exposition  of  the  law  by  the  majority  opinion 
of  the  Kansas  City  Court  of  Appeals: 

"Plaintiff,  as  assignee  for  value  before  ma- 
turity of  a  negotiable  promissory  note,  brought 
Buit  thereon  against  C.  P.  Winters  and  W.  B. 
Strang.  While  the  petition  alleged  that  'de- 
fendants by  their  promissory  note  herewith  filed 
dated  May  1,  1911,  for  value  received  promised 
to  pay,'  etc.,  yet  it  also  set  out  the  note  on  the 
face  of  the  petition  in  words  and  figures  as  fol- 
lows: 
"  '$400.00  Kansas  City,  Mo.,  May  1,  1911. 

"  'Ninety  days  after  date  we  promise  to  pay  to 
the  order  of  H.  A.  Dougherty,  four  hundred  six- 
ty and  no-100  dollars,  at  Kansas  City,  Mo. 
Value  received  with  interest  at  8  per  cent,  per 
annum.  O.  F.  Winters.' 

."'W.  B.  Strang  (on  back).' 

"The  petition  then  alleged  the  assignment  of 
the  note  to  plaintiff  before  maturity ;  that  $50 
had  been  paid  thereon  February  23,  1912;  and 
that  the  remainder  was  due  and  unpaid,  for 
which  judgment  was  asked.  Defendant  Winters 
filed  an  answer  admitting  the  execution  of  the 
note,  but  denied  that  there  was  any  considera- 
tion therefor  between  him  and  the  plaintiff. 
Plaintiff  filed  a  reply  to  this  answer  in  which 
the  plea  of  no  consideration  was  denied.  De- 
fendant Strang  filed  a  separate  answer  in  which 
he  denied,  under  oath,  the  execution  of  the  note 
sued  on,  and  also  denied  generally  all  the  al- 
legations of  the  petition. 

"At  the  trial  a  Jury  was  waived.    The  note 
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wu  introduced  showing  Winters'  signature  at 
the  bottom,  in  the  usual  place  for  the  payor's 
name,  and  the  name  of  W.  B.  Strang  on  .the 
back.  This  was  admitted  to  be  Mr.  Strang's 
signature.  The  plaintiff  then  introduced 
Dougherty,  the  payee  of  the  note,  who  testified, 
without  objection  from  either  defendant,  that 
the  note  was  given  under  the  following  circum- 
stances: Dougherty  was  agent  for  the  Over- 
land Auto  Company  and  was  selling  automo- 
biles for  said  company.  Winters  came  to  him 
and  said  he  and  Mr.  Strang  wanted  to  buy  an 
automobile  for  use  in  the  land  business  of 
Overland  Park,  and  he  asked  Dougherty  if  he 
would  take  a  note  for  part  payment  of  the  ma- 
chine. Dougherty  replied  that  he  would  look 
the  matter  up  and  let  him  know.  Dougherty 
further  testified  that  his  company  would  not 
allow  him  to  take  notes  directly  to  it  in  pay- 
ment of  machines,  but,  owing  to  Strang's 
financial  standing,  he  concluded  to  take  the  note 
himself  and  give  his  personal  check  to  the  com- 
pany far  .that  amount  Dougherty  then  notified 
Winters  that. they  could  buy  a  machine  in  the 
way  they  proposed  if  he  had  one  that  suited 
them.  Winters  and  Strang  then  came  to 
Dougherty's  place  of  business,  where  Dougherty 
told  the  latter  of  his  decision  to  accept  the  note 
and  pay  the  cash  therefor  to  the  company  him- 
v  self  in  view  of  Strang's  standing.     Strang  and 

Winter*  then  picked  out  a  car,  and  Dougherty 
drove  it  about  for  them,  demonstrating  it  and 
otherwise  going  through  the  preliminaries  nec- 
essary to  make  a  sale.  Strang  at  first  objected 
to  the  color  of  the  car,  saying  he  wanted  a  gray 
car,  while  this  was  blue.  But  he  finally  de- 
'  elded  to  take  it,  saying,  'We  will  take  this  one.' 
Thereupon  Dougherty  drew  up  the  note  and 
handed  it  to  them.  There  were  some  alterations 
to  be  made  in  the  car,  so  that  it  was  not  ready 
for  delivery  until  the  next  day.  When  it  was 
ready,  the  money  due  on  the  car  was  paid,  and 
the  note,  signed  as  above  shown.'was  delivered, 
and  the  car  turned  over  to  defendants.  No  un- 
derstanding was  had  between  Dougherty  and 
Strang  as  to  how  the  note  should  be  signed, 
that  is,  nothing  was  said  about  it,  though 
«  Dougherty  wrote  the  note,  'we  promise  to  pay,' 
etc.;  but  when  it  was  delivered  no  objection 
was  made  to  its  being  signed  the  way  it  was. 

"The  petition  did  not  allege  that  notice  of  dis- 
honor was  given  to  Strang,  nor  did  it  allege 
'  any  facts  to  show  that,  as  an  indorser,  he  was 
not  entitled  to  notice;  and,  unless  the  evidence 
outlined  above  presents  facts  which  relieve  the 
necessity  of  notice,  no  showing  of  the  kind  was 
made. 

"At  the  close  of  plaintiff's  evidence,  counsel 
for  Strang  offered  a  demurrer  in  his  behalf, 
saying  as  it  was  presented: 

"  'We  ask  a  finding  in  the  nature  of  a  de- 
murrer on  the  part  of  defendant  Strang,  on  the 
ground  that  he  is  an  indorser  on  the  note,  and 
there  is  no  proof  of  presentation  to  the  maker 
and  notice  to  the  indorser.' 

'The  court  overruled  the  demurrer,  and  the 
defendants  introduced  no  testimony.  Where- 
upon the  court  found  for  plaintiff  and  rendered 
judgment  against  both  defendants  for  the 
amount  due  on  said  note.  The  defendant 
Strang  alone  appealed. 

[1,2]  "1,2.  The  principles  by  which  the 
question  of  defendant  Strang's  liability  is  to  be 
determined  vary  according  to  the  interpretation 
placed  upon  the  petition.     If  that  pleading  be 


considered  as  charging  both  defendants  with 
liability  as  makers  of  the  note,  then  the  ques- 
tion is:  Can  parol  testimony  be  permitted  to 
change  the  written  instrument  sued  on,  by 
showing  that  Strang  is  not  an  indorser  as  the 
note  says  he  is,  but  is  in  reality  a  domaker  with 
Winters?  Before. the  enactment  of  the  Negotia- 
ble Instruments  Law  (approved  April  10,  1906, 
Laws  of  Mo.  1905,  p.  243,  and  now  forming 
chapter  86  of  the  Revised  Statutes  of  Missouri 
1909),  the  rule  in  this  state  was  that: 

"  'One  who  writes  his  name  on  the  back  of  a 
note  of  which  he  is  neither  the  payee  nor  in- 
dorser, becomes  prima  facie  liable  as  comaker 
and  will  be  held  to  be  such  in  the  absence  of 
extrinsic  evidence  that  it  was  the  contract  or 
understanding  of  the  parties  at  the  time  he  so 
indorsed  it  that  he  should  be  liable  only  as  in- 
dorser.' 

"See  First  National  Bank  v.  Guardian  Trust 
Co.,  187  Mo.  494,  loc.  cit  618,  86  S.  W.  109, 
70  L.  R.  A  79. 

"But  this  rule  is  changed  by  section  63  of 
the  Negotiable  Instruments  Act  (now  section 
10033,  R  S.  Mo.  1909),  which  reads  as  follows : 

"  'A  person  placing  his  signature  upon  an  in- 
strument otherwise  than  as  maker,  drawer  or 
acceptor  is  deemed  to  be  an  indorser,  unless  he 
clearly  indicates  by  appropriate  words  his  in- 
tention to  be  bound  in  some  other  capacity.' 

"And  said  rule  is  also  changed  by  section  64 
of  said  act  (now  section  10034,  R.  S.  Mo.  1909), 
which  reads  as  follows: 

"  'Where  a  person,  not  otherwise  a  party  to 
an  instrument,  places  thereon  his  signature  in 
blank  before  delivery,  he  is  liable  as  indorser," 
etc. 

"See  Walker  v.  Dunham,  135  Mo.  App.  896, 
115  S.  W.  1086;  Thorpe  v.  White,  188  Mass- 
333,  loc.  cit.  334,  74  N.  E.  592 ;  Toole  v.  Crafts, 
193  Mass.  110,  78  N.  E.  775,  118  Am.  St  Rep. 
455 ;  Gibbs  v.  Guaraglia,  75  N.  J.  Law,  168,  67 
Atl.  81;  Par  Rockaway  Bank  v.  Norton,  186 
N.  T.  484,  79  N.  B.  709 ;  In  re  Alldred's  Es- 
tate, 229  Pa.  627,  79  Atl.  141. 

"The  clause  in  section  63  of  said  act,  'un- 
less he  clearly  indicates  by  appropriate  words 
his  intention  to  be  bound  in  some  other  capaci- 
ty,' undoubtedly  means  words  written  upon  the 
instrument  itself,  and  hence  this  is  a  statutory 
command  that  the  legal  effect  of  a  blank  in- 
dorsement cannot  be  changed  or  varied  by  evi- 
dence from  another  source.  Porter  v.  Moles, 
151  Iowa,  279,  131  N.  W.  23 ;  Neosho  Milling 
Co.  v.  Farmers'  Co-operative,  etc.,  Co.,  130  La. 
949,  58  South.  825 ;  Deahy  v.  Choquet,  28  R.  I. 
338,  67  Atl.  421,  14  L.  R.  A.  (N.  S.)  847; 
Baumeister  v.  Kuntx,  63  Fla.  340,  42  South. 
886 ;  Rockfield  v.  First  Nat  Bank,  77  Ohio  St 
311,  83  N.  E.  392,  14  L.  R.  A.  (N.  S.)  842; 
First  National  Bank  v.  Bickel,  143  Ky.  764, 
137  S.  W.  790.  This  last-named  case  (148  Ky. 
at  page  757,  137  8.  W.  at  page  791)  says: 

"  The  purpose  of  the  statute  is  to  exclude 
parol  evidence,  and  to  make  the  written  instru- 
ment control  the  rights  of  the  parties.  The 
statute  fixing  the  legal  effect  of  the  instrument, 
parol  evidence  may  not  be  received  to  give  it  a 
different  effect' 

'So  that,  if  the  petition  sued  Strang  as  a 
comaker  with  Winters,  plaintiff  cannot  recover, 
even  though  there  was  no  objection  to  the  evi- 
dence showing  him  to  be  such,  since  the  statute 
says  what  legal  effect  shall  be  given  to  such 
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an  instrument,  and  the  court  is  sot  at  liberty 
to  give  It  any  other  effect. 

[3]  "3.  Bat  the  petition  does  not  charge 
Strang  as  comaker.  The  note,  ia  eet  out  in  roll 
on  the  face  of  the  petition,  and  it  shows  Winters 
to  be  maker  and  Strang*  to  be  indorser,  since  it 
shows  Strang's  name  appears  on  the  back  there- 
of. This  fixes  the  capacity  in  which  Strang  is 
sued  as  that  of  indorser  and  corrects  any  mis- 
recitation  in  the  prior  paragraphs  of  the  peti- 
tion that  he  was  a  comaker.  Burroughs  v. 
Wilson,  59  Ind.  636.  Moreover,  the  record 
clearly  shows  that  defendant  Strang,  in  pre- 
senting his  demurrer  to  the  evidence,  recognized 
that  the  petition  sued  him  'as  an  indorser  on 
the  note.'  Hence  there  ought  to  be  no  question 
but  that  the  case  must  be  decided  upon  the 
theory  that  Strang  is  sued  as  an  indorser. 

[4]  "Taking  up  the  question  of  Strang's  lia- 
bility on  this  theory,  what  is  the  result?  Sec- 
tion 89  of  said  act  (now  section  10069,  R.  S. 
Ma  1909)  provides  that: 

"  "Except  as  herein  otherwise  provided,  when 
a  negotiable  instrument  has  been  dishonored  by 
*  *  *  nonpayment,  notice  of  dishonor  must 
be  given  to  the  drawer  and  to  each  indorser, 
and  any  drawer  or  indorser  to  whom  such  notice 
is  not  given  is  discharged.' 

"So  that,  unless  Strang  comes  within  the  ex- 
ceptions otherwise  provided  in  the  act,  he  is  dis- 
charged from  liability  on  the  note,  since  no 
notice  of  dishonor  was  given  him,  nor  was  pre- 
sentment for  payment  made.  The  exceptions 
contained  in  the  act  are  found  in  sections  80  and 
115  (now  sections  10050  and  10085,  B,  S.  Mo. 
1909),  the  first  of  which  says : 

'"Presentment  for   payment  is  not  required 
in  order  to  charge  an  indorser  where  the  instru- 
"  ment  was  made  or  accepted  for  his  accommoda- 
tion and  he  has  no  reason  to  expect  that  the  in- 
strument will  be  paid  if  presented.' 
"And  the  second  of  which  reads: 
"  "Notice  of  dishonor  is  not  required  to  be 
given  to  an  indorser  in  either -of  the  following 
cases:     (1)    *    *    *    (2)  Where  the  indorser  is 
the  person  to  whom  the  instrument  is  presented 
for  payment;    (3)   where  the  instrument  was 
made  or  accepted  for  his  accommodation.' 

"It  will  be  observed  that  the  petition  alleges 
no  facts  showing  that  Strang  Tomes  within  any 
of  these  exceptions.  So  far  as  the  petition  goes, 
Strang  is  sued  simply  as  an  indorser,  and  not 
as  an  accommodation,  or  as  an  accommodated, 
indorser.  It  has  usually  been  held  that,  in  a 
suit  against  an  indorser,  presentment  and  no- 
tice must  be  alleged,  or  the  excuse  for  the  ab- 
sence thereof  must  be  stated.  8  Oy  e.  133 ;  Jac- 
card  v.  Anderson,  32  Mo.  188.  However,  if 
presentment,  demand,  and  notice  are  alleged,  it 
seems  a  waiver  thereof  may  be  shown.  Faulk- 
ner v.  Faulkner,  73  Mo.  327.  But  the  record 
does  not  show  any  objection  to  or  assault  made 
upon  the  petition,  and  we  win  not  decide  wheth- 
er, under  such  circumstances  it  is  necessary 
to  plead  facts  showing  that  the  indorser  comes 
within  the  exceptions  noted  by  the  statute,  in 
which  notice  of  presentment  and  nonpayment  is 
dispensed  with.  Because  if  the  facts  shown  by 
the  evidence  do  not  bring  Strang  wifliin  the  ex- 
ceptions, then  he  cannot  be  held  liable,  regard- 
less of  the  question  whether  the  petition  does 
or  does  not  contain  allegations  as  to  his  being 
an  accommodation  or  accommodated  indorser. 
"Now  the  evidence  does  not  show  that  Strang 


was  either  an  accommodation  or  an  accommo- 
dated indorser.  Examining  that  evidence  to 
see  what  it  contains,  without  regard  to  whether 
it  can  be  considered  or  not,  we  see  that  the 
best  that  can  be  said  of  it  is  that  the  car  was 
possibly  purchased  for  both  Winters  and  Strang. 
But,  even  if  this  be  true,  there  is  nothing  to 
show  that  Strang  agreed  to  contract  in  any  oth- 
er way  than  as  indorser.  Dougherty  admits 
that  nothing  was  said  about  the  capacity  in 
which  Strang  agreed  to-  be  bound.  So  that,  so 
far  as  the  evidence  shows,  he  contracted  only  as 
indorser,  and  plaintiff  has  sued  him  only  as 
such,  and  neither  the- petition  nor  the  evidence 
shows  that  he  contracted  in  any  capacity  other 
than  as  an  ordinary  indorser.  If  the  evidence 
shows  anything,  beyond  this,  it  shows  that  he 
was  in  reality  one  of  the  purchasers  of  the 
car.  If  he  was,  then  he  should  have  signed  the 
note  as  maker,  but  the  parties  chose  to  put  the 
contract  in  writing  showing'  his  liability  to  be 
that  of  an  indorser,  and  the  Negotiable  Instru- 
ments Law  says  that,  when  they  do  that,  his 
liability  shall  be  that  of  an  indorser,  and  parol 
evidence  will  not  be  allowed  to  change  it  In 
other  words,  whether  the  evidence,  showing  him 
to  be  a  maker  of  the  note  be  objected  to  or  not, 
the  court  must  determine  Strang's  liability  ac- 
cording to  the  contract  as  written,  since  the 
law  says  that  shall  determine  the  matter." 

The  opinion  then  holds  that  there  was  no 
evidence  to  show  the  defendant  was  brought 
within  the  exceptions  mentioned  In  the  Nego- 
tiable Instrument  Act  so  as  to  dispense  with 
notice  to  him  of  dishonor.  '    ' 

The  majority  opinion  and  dissenting  opin- 
ion agree  that  one  who  signs  as  an  indorser 
may  not  by  parol  evidence  be  shown  to  have 
signed  in  any  other  capacity,  but  under  sec- 
tions 10050  and  10085  parol  evidence  may  be 
introduced  to  show  in  what  character  he  In- 
dorses, whether  he  is  an  accommodation  par- 
ty or  the  party  accommodated.  If  he  Is  the 
party  accommodated  by  making  the  instru- 
ment, he  is  not  entitled  to  notice  as  provided 
in  section  10085 ;  likewise  it  is  not  necessary 
to  show  presentment  under  section  10050  un- 
less the  indorser  had  no  reason  to  expect  the 
instrument  would  be  paid  when  presented.. 

The  respondent  contends  that  defendant  is 
the  accommodated  party  and  the  dissenting 
opinion  of  Judge  Ellison  so  holds,  in  which 
ease  it  would  be  necessary  to  remand  the 
case  so  that  evidence  might  be  introduced  for 
the  purpose  of  showing  whether  or  not  he 
had  reason  to  expect  the  Instrument  would 
be  paid  if  presented.  The  difference  between 
the  majority  opinion  and  the  dissenting  opin- 
ion arises  in  regard  to  defendant's  character 
with  respect  to  the  note.  It  is  a  difference 
depending  upon  the  definition  of  the  expres- 
sion "for  his  accommodation"  as  it  is  used 
in  sections  10050  and  10085.  Respondent  bas- 
es its  position  on  the  proposition  that  the  de- 
fendant was  the  party  accommodated  by  ap- 
plying the  ordinary  definition  of  the  term 
"accommodation."  The  party  accommodated 
Is  the  one  for  whose  convenience  the  paper  is 
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made.  "Accommodation"  la  defined  la  An- 
derson's Law  Dictionary  aa  "convenience, 
favor,  benefit"  Respondent  quotes  the  case 
of  First  National  Bank  v.  Blckel,  143  Ky. 
764,  1S7  8.  W.  790,  where  an  "accommodat- 
ed party"  within  the  meaning  of  section 
10060  and  10085  Is  defined  thus: 

"The  indorser  for  whose  accommodation  the 
instrument  was  made  or  accepted  is  one  who 
receives  value  therefor." 

But  Black's  Law  Dictionary  defines  "ac- 
commodation" In  these  words:  "An  arrange- 
ment or  engagement  made  as  a  favor  to  an- 
other, not  upon  a  consideration;  received." 

The  holding  generally  of  the  courts,  In 
considering  paper  of  this  character,  is  not  to 
accept  the  ordinary  definition  of  accommoda- 
tion, but  to  give  It  a  meaning  such  as  the 
one  given  by  Black.  In  a  sense,  every  one 
who  makes  a  note  on  receiving  a  considera- 
tion for  it  is  the  party  accommodated.  But 
the  expression  "accommodated  party"  the 
"party  for  whose  accommodation  the  paper 
Is  made"  Is  nearly  always  used  by  the  courts 
in  connection  with  "accommodation  paper." 
There  la  no  accommodated  party  without  hla 
correlative,  an  accommodation  party.  The 
Negotiable  Instrument  Act  does  not  define 
accommodation  paper,  but  does  define  accom- 
modation party  In  Section  10000,  B,  S.  1909, 
as  one  who  signs  an  instrument  for  the  pur- 
pose of  "lending  his  name  to  some  other  per- 
son." The  "other  person,"  necessarily,  is  the 
accommodated  party.  In  the  case  of  Rea  v. 
McDonald,  68  Minn.  187,  loc.  clt  191,  71  N. 
W.  12,  the  court  gives  this  definition: 

"  'Accommodation  paper1  is  defined  as  such  aa 
is  made,  accepted,  or  indorsed  by  one  party  for 
the  benefit  of  another  without  consideration. 
It  represents  and  is  a  loan  of  credit  to  the  party 
accommodated." 

The  case  of  Thorn  v.  Klbbee,  62  N.  3.  Law, 
768,  loc.  clt  754,  42  Atl.  729,  has  this: 

"The  accommodated  party,  in  a  legal  sense,  is 
the  person  to  whom  the  credit  of  the  accom- 
modating party  is  loaned,  not  a  third  person 
who  may  receive  an  advantage  by  the  loan  of 
the  credit" 

The  Supreme  Court  of  Hawaii  considered 
the  subject  in  the  case  of  Dillingham  v.  Scott 
19  Hawaii,  421,  loc.  dt  426,  and  said: 

"It  is  evident  that  a  person  may  be  accom- 
modated within  a  broad  use  of  that  term  with- 
out being  the  accommodated  party  in  the  legal 
sense.  The  accommodated  party  has  been  de- 
fined as  the  one  to  whom  the  credit  Is  loaned." 

In  the  case  of  Mosser  v.  Orlswell,  150  Pa. 
409,  24  Atl.  618,  the  Supreme  Court  of  Penn- 
sylvania thus  comments  upon  a  transaction 
In  which  this  question  was  Involved: 

"A  new  note  made  by  defendant  was  in  a  cer- 
tain popular  sense  aa  accommodation,  that  is, 


a  convenience,  to  the  plaintiff,  Just  as  it  Is  a 
convenience  to  a  creditor  who  wants  his  money 
bat  cannot  get  it  from  his  debtor  in  cash,  to  get 
payment  by  a  note  on  which  he  can  raise  the 
money  temporarily,  though  at  the  risk  of  an 
indorsement  which  he  may  ultimately  have  to 
pay.  But  this  is  very  far  from  what  the  law 
means  by  accommodation  paper." 

These  definitions  are  in  accord  with  the 
general  trend  of  authority  and  show  that  the 
courts  assign  a  technical  meaning  to  the 
word  "accommodation."  The  "party  accom- 
modated" is  Inseparable  from  accommoda- 
tion paper,  and  Implies  an  accommodation 
party.  r 

The  evidence  offered  by  the  plaintiff  shows 
that  the  defendant  was  not  In  that  sense  an 
accommodated  party;  he  was  not  one  for 
whom  anybody  gratuitously  executed  the 
note.  He  was  accommodated  in  the  sense 
that  he  was  benefited  by  the  transaction,  but 
he  was  not  accommodated  In  the  sense  that 
there  was  a  lending  of  credit  to  him.  He  was 
an  ordinary  Indorser  and  therefore  entitled  to 
notice  of  dishonor  before  he  could  be  held, 
and  no  notice  was  given. 

The  Judgment  of  the  circuit  court  la  re- 
versed, 

BOY,  a,  absent 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  a,  is  adopted  as  the  opinion  of  the 
court 

All  the  Judges  concur. 


STATE  t.  HAWKINS.     (No.  21019.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  4,  1919.) 

1.  Indictment  and  Information  *=»76(2)— 
sufficiency— cuexoax.  misprision. 

In  an  indictment  for  abortion  under  Rev. 
St  1909,  |  4468,  if  the  record  showed  the  omis- 
sion of  the  word  "did"  in  charging  the  assault 
upon  prosecutrix  as  contended,  such  patent 
clerical  misprision  would  be  supplied  by  the 
most  casual  reader,  and  would  not  render  the 
information  bad. 

2.  Abortion   «3=>6— Information— Licensed 
Physician. 

Rev.  St  1909,  I  4458,  does  not  apply  to 
physicians  alone,  and  it  was  not  necessary  to 
charge  that  defendant  was  a  licensed  physician, 
where  it  was  alleged  that  the  abortion  was  not 
necessary  to  save  the  life  of  mother  or  child, 
and  had  not  been  advised  by  a  physician,  and 
such  charge  would  necessitate  either  charge  or 
proof  of  defendant's  not  acting  under  physi- 
cian's advice. 

S.  Abobtion  ®=»1— Statutes— Repeal 

Rev.  St  1909,  |  4458  (Laws  1907,  p.  280), 

relating  to  abortion  and  manslaughter,  was  en- 
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acted  to  repeal  Rev.  St  1889,  f  1826,  asd  re- 
pealed by  clear  implication  Bey.  St  1906,  |§ 
4456,  4459. 

4.  INDICTMENT    AND     IllTOBMATION     <8=»110(5) 

— Statutoby  Language— Abortion. 
The  second  count  of  an  indictment  under 
Eev.  St.  1909,  g  4458,  following  the  language  of 
the  statute,  held  sufficient  to  charge  the  "felony 
of  abortion"  in  a  case  of  pregnancy  -wherein 
the  f  etna  baa  not  quickened. 

5.  Criminal  Law  «ss878<8)  —  Verdict— Con. 

VICTION  ON  Ol«  COURT. 

A  verdict  reciting  that  the  Jury  "find  the 
defendant  guilty  as  charged  in  the  second  count 
of  the  information"  and  assessing  punishment 
is  sufficient  where  the  second  count  for  "felony 
of  abortion"  was  good. 

6.  Criminal    Law    <8=>1060(T)  —  Appeal  — 
©■rounds  or  Motion  fob  New  Trial. 

The  question  of  the  insufficiency  of  certain 
instructions  given  by  the  state  cannot  be  re- 
viewed, where  not  properly  raked  in  the  mo- 
tion for  new  trial. 

7.  Criminal  Law  «=>1053  —  Appeal— Pres- 
ervation OP  EXCEPTIONS 

An  assignment  of  error  for  unmerited  re- 
buke of  defendant's  counsel  cannot  be  reviewed, 
where  counsel  apologized  to  the  court  and  fail- 
ed to  except  to  the  court's  act. 

8.  Abortion  «=»11— Evidence— Negatives  or 
Statute. 

evidence  of 
medical  ne- 
good  health 

the  abortion 
compliance, 

the  requisite 
in  Eev.  Bt 


In  a  prosecution  for  abortion, 
prosecutrix's  not  being  advised  of 
cessity  of  an  abortion  and  of  her 
prior  to.  the  use  of  means  by  which 
was  committed  was  a  sufficient 
naught  to  contrary  appearing,  with 
of  making  proof  of  the  negatives 
1909,14408. 

9.  Abobtion  *=»11— Bvidenoe— SumoiENCfr. 

In  a  prosecution  for  the  "felony  of  abor- 
tion," under  Rev.  Bt  1909,  {  4458,  held,  that 
there  was  substantial  evidence  of  all  elements 
•f  offense  charged. 

10.  Criminal  Law  <a=>1159(4)  —  Review  — 
Credibility— Question  fob  Jury. 

Where  the  prosecutrix  in  an  abortion  case 
was  impeached  by  a  bad  reputation  for  chas- 
tity, and  by  divers  contradictions,  her  credibil- 
ity was  for  the  Jury. 

Appeal  from  Circuit  Court,  Audrain  Comi- 
ty; Ernest  S.  Gantt,  Judge. 

3.  B.  Hawkins  was  convicted  of  the  "fel- 
ony of  abortion"  under  Bev.  St  1909,  f  4458, 
and  be  appeals.    Affirmed. 

Defendant  convicted  in  Audrain  county  of 
a  violation  of  section  4458,  E.  S.  1909,  and 
sentenced  to  imprisonment  in  the  county  jail 
for  60  days  and  to  pay  a  fine,  of  $800,  has  ap- 
pealed in  the  usual  way. 

Such  of  the  facts  as  are  necessary  to  make 
clear  the  contentions  of  error  made  upon  this 
appeal  run  thus:    One  Oneida  Tipton,  resid- 


ing in  Pike  county,  bad  sexual  intercourse 
with  a  man  of  the  vicinage  named  Carey 
Steele.  Becoming,  as  she  believed,  pregnant 
since  her  menses  failed  to  appear  on  time 
she  went  by  train  from  her  home  with  Steele 
to  Mexico,  where  defendant  who  is  a  duly  li- 
censed physician,  maintains  an  office  for  the 
practice  of  his  profession.  Arriving  at  Mex- 
ico, prosecutrix  waited  In  the  railroad  depot 
till  Steele  went  to  see  defendant  to  arrange 
for  prosecutrix's  visit  to  him.  Returning 
shortly,  Steele  took  prosecutrix  to  the  office 
of  defendant  Defendant  placed  her  in  an 
operating  chair,  dilated  her  private  parts 
with  a  speculum,  and  then  inserted  therein 
an  instrument  of  some  sort  and  of  the  size 
and  shape  of  a  lead  pencil,  which,  when  used, 
created  a  bearing-down  sensation,  and  was 
followed  by  a  flow  of  blood.  The  parts  were 
then  packed  with  what  both  prosecutrix  and 
defendant  call  "wool."  For  this  service 
Steele  paid  defendant  $25. 

Following  this  treatment  prosecutrix  be- 
came ill,  and  lay  down  on  a  bed  in  defend- 
ant's office  till  train  time.  On  her  way  back 
to  her  home  she  grew  worse,  and  was  forced 
to  lie  down  on  the  car  seat  Prosecutrix 
thereafter  continued  more  or  less  111,  and  on 
the  morning  of  the  second  day  following  the 
operation  detailed  she  passed  a  fetus,  she 
says.  After  this  she  became  so  IB  and  be- 
gan suffering  with  such  severe  pain  and 
cramping  in  the  lower  anterior  abdominal  re- 
gion that  she  called  a  local  physician,  one 
Dr.  Bartlett  When  the  latter  appeared,  she 
only  disclosed  to  him  the  fact  of  her  miscar- 
riage on  his  direct  questioning  as  to  the  fact 
after  he  had  examined  her;  whereupon  he 
asked  to  be  allowed  to  examine  the  fetns. 
Being  shown  this,  he  remarked,  Thafs  it 
all  right"  As  to  what  was  said  by  Dr.  Bart- 
lett, prosecutrix  Is  corroborated  by  the  testi- 
mony of  her  mother.  Dr.  Bartlett  adminis- 
tered remedies,  and  shortly  after  prosecutrix 
fully  recovered. 

The  defendant  corroborated  the  prosecu- 
trix as  to  her  visit  to  him,  her  statement  to 
him  of  her  pregnancy,  his  examination  of 
her  person  to  ascertain  this  fact  and  his 
treatment  of  her;  but  he  denied  the  use  of 
any  hard,  pencil-shaped  Instrument  on  her 
person.  He  further  testified  that  she  was 
not  pregnant  but  that  she  was  suffering 
when  he  treated  her  merely  from  delayed 
menstruation  and  a  relaxed  condition  of  the 
muscles  of  the  womb  and  of  the  ligaments 
which  support  it  He  admits  the  insertion 
Into  the  parts  of  what  he  calls  "wool,"  but 
he  says  this  was  to  support  the  womb,  and, 
lnferentlally,  not  to  stanch  a  flow  of  blood. 

Dr.  Bartlett  testifying  for  defendant  de- 
nied that  he  found  any  evidence  of  a  miscar- 
riage, or  of  prosecutrix's  former  pregnancy, 
He  said  that  prosecutrix  was  merely  suffer- 
ing from  delayed   menstruation.     This  wit- 
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ness  denied  stating  that  when  he  examined 
the  alleged  fetus  he  admitted  Its  Identity  as 
such,  and  said  that  he  was  informed  by  pros- 
ecutrix's mother  that  the  former  had  had  a 
miscarriage  before  he  inquired  as  to  the  his- 
tory of  her  Illness. 

The  testimony  shows  that,  if  prosecutrix 
was  in  fact  pregnant,  such  condition  had  sub- 
sisted only  for  some  five  or  six  weeks;  there 
had  been  no  quickening  of  the  fetus.  The 
reputation  of  prosecutrix  for  chastity  and 
morality  was  shown  to  be  bad.  It  was  also 
shown  that  she  had  made  some  efforts  look- 
ing toward  a  suit  against  Steele  for  dam- 
ages, but  abandoned  these  on  ascertaining 
that  his  financial  condition  was  such  as  to 
preclude  the  collection  of  any  Judgment  she 
might  obtain.  Other  facts  will  be  referred  to 
in  our  opinion. 

Clarence  A.  Barnes,  of  Mexico,  Ma,  for  ap- 
pellant. 

Frank  W.  McAllister,  Atty.  Gen.,  and  S.  H. 
Skelley,  Asst  Atty.  Gen.,  for  the  State. 

FABIS,  J.  (after  stating  the  facts  as 
above).  [1]  I.  It  is  contended  by  defendant 
that  the  information  filed  herein  is  insuffi- 
cient The  criticism  is  necessarily  directed 
toward  the  second  count,  since  this  is  the 
count  upon  which  defendant  was  convicted. 
Omitting  merely  formal  parts,  which  are  con- 
ventional and  in  no  wise  assailed,  this  infor- 
mation reads  thus: 

"And  the  said  R.  D.  Rodgers,  prosecuting  at- 
torney within  and  for  the  county  of  Audrain, 
in  the  state  of  Missouri,  upon  his  oath  further 
informs  the  court  that  on  the  15th  day  of  Feb- 
ruary, A.  D.  1917,  at  said  county  of  Audrain, 
state  aforesaid,  the  said  J.  B.  Hawkins  did  then 
•nd  there,  in  and  upon  the  body  of  said  Oneida 
Tipton,  a  pregnant  woman,  then  and  there  be- 
ing, willfully,  unlawfully,  and  feloniously  make 
an  assault,  and  did  then  and  there  willfully, 
unlawfully,  and  feloniously  use  and  employ  in 
and  upon  the  body,  womb,  and  private  parts  of 
the  said  Oneida  Tipton  a  certain  instrument 
and  instruments,  the  exact  nature  and  descrip- 
tion of  which  said  instrument  and  instruments 
is  to  this  informant  and  prosecuting  attorney 
unknown,  and  did  then  and  there  willfully,  un- 
lawfully, and  feloniously  insert,  thrust,  and 
force  the  said  instrument  and  instruments  into 
the  body,  womb,  and  private  parts  of  the  said 
Oneida  Tipton,  with  the  willful,  unlawful,  and 
felonious  intent  then  and  there  and  thereby  to 
procure,  promote,  and  produce  a  miscarriage 
and  abortion  upon,  by,  and  to  the  said  Oneida 
Tipton,  the  same  not  being  then  and  there  nec- 
essary to  preserve  the  life  of  the  said  Oneida 
Tipton,  and  not  being  necessary  to  preserve  the 
life  of  an  unborn  child  then  in  the  womb  of 
the  said  Oneida  Tipton,  and  not  being  advised 
by  a  duly  licensed  physician  to  be  necessary 
for  the  purpose  of  preserving  the  life  of  the 
said  Oneida  Tipton,  and  not  being  advised  by 
a  duly  licensed  physician  to  be  necessary  for  the 
purpose  of  preserving  the  life  of  an  unborn 
child  then  in  the  womb  of  the  said  Oneida  Tip- 
ton, the  use  of  said  instrument  and  instruments 
In  the  manner  aforesaid  by  the  said  J.  B.  Haw- 


kins in  and  upon  the  body,  womb,  and  private 
parts  of  her,  the  said  Oneida  Tipton,  not  then 
and  there  or  thereafter  causing  or  producing 
the  death  of  said  Oneida  Tipton,  or  the  death 
of  a  quick  child  whereof  she,  the  said  Oneida 
Tipton,  was  pregnant— against  the  peace  and 
dignity  of  the  state." 

One  of  the  specific  attacks  upon  the  infor- 
mation is  that  the  word  "did"  is  omitted, 
and  thus  the  information  fails  and  omits  to 
charge  that  defendant  did  make  an  assault 
upon  the  prosecutrix.  We  are  of  the  opinion 
that  both  the  fact  and  the  law  are  against 
this  contention.  A  mere  cursory  examina- 
tion of  the  information  discloses  that  it 
charges  "that  •  •  •  the  said  J.  B.  Haw- 
kins did  then  and  there,  in  and  upon  the 
body  of  said  Oneida  Tipton,  *  •  *  will- 
fully, unlawfully,  and  feloniously  make  an 
assault"  Even  If  in  fact  the  record  bore 
out  learned  counsel's  contention  (as  it  will 
be  noted  It  does  not),  we  would  upon  author- 
ity have  refused  to  hold  the  information 
bad,  since  such  an  omission  is  so  patent  a 
clerical  misprision  as  that  it  will  be  at  once 
seen,  understood,  and  supplied  by  the  most 
casual  reader.  State  v.  Massey,  274  Mo.  578, 
204  S.  W.  541. 

[2, 3]  The  provisions  of  section  4458,  under 
which  the  prosecution  of  defendant  was  had, 
apply  not  alone  to  physicians,  but  to  all  per- 
sons who  may  commit  the  offenses  therein 
denounced.  The  only  reference  made  in  the 
above  section  to  physicians  is  that  which 
makes  it  a  defense  if  an  abortion  be  commit- 
ted by  a  duly  licensed  physician,  or  upon  the 
advice  of  a  duly  licensed  physician,  when 
such  abortion  is  necessary  to  save  the  life  of 
the  woman,  or  of  an  unborn  and  quick  child. 
(With  the  provision  touching  permitted  ac- 
tion by  the  state  board  of  health  we  have 
here,  of  course,  nothing  to  do,  since  the  point 
is  not  involved.)  It  was  not  necessary  to 
charge  that  defendant  was  a  licensed  physi- 
cian, if,  as  was  done,  it  was  charged  that  the 
abortion  was  not  necessary  to  save  the  life 
of  the  woman,  or  the  life  of  an  unborn  child, 
and  that  defendant  had  not  been  advised  by 
such  a  physician  of  such  necessity  for  the 
act  charged.  If  the  pleader  had  charged 
that  defendant  was  a  licensed  physician,  then 
it  would  not  have  been  necessary  to  either 
charge  or  prove  that  he  did  not  act  under 
the  advice  of  a  physician.  State  v.  Gow,  235 
Mo.  807,  138  S.  W.  648.  Section  4458,  which 
was  enacted  in  1907  (Laws  1907,  p.  230)  for 
the  stated  purpose  and  intent  of  repealing 
section  1825,  R.  S.  1899,  clearly  had  the  fur- 
ther effect  of  repealing  by  clear  implication 
section  1823  and  section  1853,  B.  S.  1S99  (now 
sections  4456  and  4459,  B.  S.  1909).  So  that 
section  4458,  B,  S.  1909,  contains  all  of  the 
offenses  formerly  defined  and  denounced  by 
sections  1823,  1825,  and  1853,  B.  S.  1899. 
Kelly's  Crim.  Law  &  Prac  493 ;  State  ex  reL. 
v.  Shields,  230  Mo.  91, 130  S.  W.  298. 
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[4]  The  learned  pleader  who  drew  the  In- 
formation In  this  case  ex  abundant!  cautela 
charged  the  offense  In  two  counts,  In  order 
to  guard  against  the  contingency  of  a  failure 
of  proof  that  the  prosecutrix  was  pregnant. 
The  record  discloses  that  the  events  fully  jus- 
tified this  precaution.  Section  4458  defines 
and  denounces  two  crimes:  (1)  Manslaugh- 
ter In  the  second  degree ;  and  (2)  the  "felony 
of  abortion."  Both  of  these  offenses  are  com- 
mitted by  the  identical  means;  they  are  dif- 
ferentiated solely  by  the  result  If  the  wo- 
man die,  or  if,  being  with  a  quick  child,  such 
child  die,  the  crime  is  manslaughter  in  the 
second  degree.  If  the  woman  Is  not  In  fact 
pregnant  or  If,  though  pregnant  the  child  or 
fetus  is  not  quick,  and  the  woman  does  not 
die,  the  crime  is  the  so-called  "felony  of 
abortion."  The  second  count  of  the  Informa- 
tion follows  the  language  of  the  statute, 
which  is  sufficient  If  there  is  a  fault  of 
pleading  in  this  count  It  arises  from  the  fact 
that  the  pleader,  through  commendable  cau- 
tion, used  some  language  which  was  not  ne- 
cessary, in  an  effort  to  use  all  the  language 
that  was  necessary.  Without  more,  we  are 
of  the  opinion  that  the  second  count  of  the 
Information  presents  a  sufficient  charge  of 
the  "felony  of  abortion"  in  a  case  of  preg- 
nancy wherein  the  fetus  haB  not  quickened. 

[6]  II.  It  is  urged  that  the  verdict  of  the 
jury  is  insufficient  This  verdict,  signature 
and  formal  parts  omitted,  reads  thus: 

"We,  the  jury,  find  the  defendant  guilty  as 
charged  in  the  second  count  of  the  information, 
and  we  assess  his  punishment  at  a  fine  of  $800 
and  imprisonment  in  the  county  jail  for  a  term 
of  60  days." 

The  second  count  was,  we  hold  above,  a 
good  and  sufficient  charge  of  the  felony  of 
abortion.  The  verdict  is  good  as  a  general 
finding  of  guilty  of  the  offense  charged  in  the 
second  count  of  the  information.  State  v. 
Martin,  230  Mo.  1,  129  S.  W.  931,  139  Am. 
St  Rep.  628;  State  v.  Van  Wye,  136  Mo.  228, 
37  S.  W.  938,  58  Am.  St  Rep.  627;  State  v. 
Schmidt  137  Mo.  266,  38  S.  W.  938.  The 
cases  cited  are  cases  wherein,  as  here,  but 
one  offense  was  stated  in  different  ways  in 
separate  counts,  so  as  to  meet  the  variant 
exigencies  of  the  proof;  nevertheless  general 
verdicts  were  ruled  to  be  good.  The  case  at 
bar  is  by  this  phase  much  stronger  against 
the  contention  made  by  defendant,  In  this, 
that  while  but  a  single  crime  is  charged  as 
having  been  committed  In  two  ways,  there  is 
yet  a  general  verdict  (In  contradistinction  to 
the  technical  special  verdict)  finding  defend- 
ant guilty  of  having  committed  the  offense  in 
the  specific  manner  charged  in  the  second 
count  Obviously  there  is  no  merit  in  this 
contention. 

[I]  III.  Some  complaint  is  made  of  the  in- 
sufficiency of  certain  instructions  given  for 
the  state;  but,  since  no  such  matter  is  proper- 
ty raised  In  the  motion  for  a  new  trial,  we 


find  ourselves  unable  to  review  It  here.  Stat* 
v.  Rowe,  271  Mo.  88,  196  S.  W.  7;  State  T. 
McBrien,  266  Mo.  594, 178  S.  W.  489. 

[7]  IV.  Defendant  complains  that  an  un- 
merited rebuke  of  his  counsel  in  the  course 
of  the  trial  by  the  trial  judge  prejudiced  his 
case  before  the  jury.  The  record  discloses 
that  in  cross-examination  one  of  defendant's 
counsel  had  asked  a  question  of  the  prosecut- 
ing witness  which  was  deemed  by  the  state 
to  be  objectionable,  in  that  it  seriously  re- 
flected upon  the  chastity  of  the  witness. 
Counsel  for  the  state  asked  the  court  to  rep- 
rimand counsel.  The  court'  sustained  the 
state's  objection,  and  In  doing  so  said, 
"That's  objectionable;  yon  shouldn't  do  that 
Mr.  Duval."  Thereupon  counsel  replied, 
"Oan't  show  the  character  of  this  complain- 
ing witness?"  Upon  which  the  court  said, 
"Don't  speak  to  the  court  that  way."  Where- 
upon counsel  apologised  by  stating  that  he 
did  not  mean  It  that  way,  and  excused  him- 
self by  saying  that  he  was  just  recovering 
from  a  surgical  operation,  and  that  his 
nerves  were  unsettled.  The  court  upon  this 
explanation  stated  that  be  accepted  the  apol- 
ogy of  counsel,  and  thus  ended  the  episode. 
We  need  indulge  in  no  homily  upon  the  re- 
ciprocal obligations  of  courtesy  due  from  the 
bar  to  the  court  and  from  the  court  to  the 
bar;  these  courtesies  are  fairly  well  known  to 
both  bench  and  bar.  In  the  language  used 
by  counsel  in  this  episode,  as  the  cold  record 
discloses  it  there  seems  little  which  Is  objec- 
tionable; so  It  must  have  been  the  manner 
and  tone  pitch  of  counsel  to  which  the  court 
objected.  But  be  this  all  as  may  be,  no  ex- 
ception was  taken  by  defendant's  counsel. 
Indeed,  so  far  from  excepting  was  he  that  he 
in  effect  frankly  acknowledged  his  error  and 
apologized.  Absent  exception,  we  cannot  re- 
view the  point 

[8-10]  V.  Lastly,  it  is  complained  that  the 
evidence  is  not  sufficient  to  sustain  the  con- 
viction. So  far  as  we  are  able  to  grasp  the 
point  of  this  contention,  it  is  bottomed  upon 
an  alleged  failure  of  the  state  to  bring  for- 
ward some  proof  of  the  negatives  contained 
in  the  statute  and  which  we  discussed  in 
State  v.  De  Groat  259  Mo.  364,  168  S.  W.  702, 
and  In  State  v.  Casto,  231  Mo.  398,  132  S.  W. 
1115.  In  an  effort  to  comply  with  the  bur- 
den of  proving  the  negatives  set  out  in  the 
statute  under  which  this  prosecution  was 
had,  the  state  asked  the  prosecutrix  this 
question:  "Wbat  was  the  state  of  your 
health,  physical  health,  when  you  went  up 
there?"  To  this'  she  answered:  "I  was  feel- 
ing very  well;  I  hadn't  been  sick  at  all." 
The  witness  also  stated  that  defendant  did 
not  advise  her  of  the  medical  necessity  of 
bringing  about  an  abortion.  Recognizing  the 
difficulties  of  making  this  proof,  we  never- 
theless held  that  evidence  of  antecedent  good 
health  prior  to  the  use  of  the  means  by 
which  the  abortion  was  committed  was  a  su« 
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fldent  compliance,  naught  In  contravention 
appearing,  with  the  requisite  of  mating 
proof  of  the  statutory  negatives.  State  v. 
Casto,  supra ;  State  v.  De  Groat,  supra.  Upon 
the  question  of  the  sufficiency  otherwise  of 
the  case  made  by  the  proof  of  the  state,  It  is 
enough  to  say  that  there  Is  substantial  evi- 
dence, either  direct  or  circumstantial,  of  all 
of  the  component  elements  of  the  offense 
charged.  While  the  prosecutrix  Is  impeach- 
ed for  that  her  reputation  for  chastity  is 
shown  to  be  of  the  worst,  and  by  divers  con- 
tradictions, there  Is  yet  substantial  proof, 
since  the  credibility  of  the  witnesses  was  for 
the  Jury,  and  not  for  us.  Moreover,  upon  a 
number  of  contradictions  prosecutrix  Is  cor- 
roborated by  her  mother's  testimony. 

Other  contentions  are  made,  but  all  these 
are  either  lacking  in  merit  or  are  not  borne 
out  by  the  record. 

Finding  no  error  meet  for  reversal,  it  re- 
sults that  the  case  must  be  affirmed.  Let  It 
be  so  ordered.  , 

All  concur. 


(177  Mo.   J1S) 

STATE  ex  rel.  JONES,  Circuit  Atty.,  v. 
HOWE  SCALE  CO.  OF  ILLI- 
NOIS.   (No.  18797.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  4,  1918.) 

1.  Corporations    «=»652— Foreign— License 
—Penalty— "Civil  Action." 

A  proceeding  against  a  foreign  corporation 
to  recover  a  penalty  under  Rev.  St.  1909,  | 
8040,  for  a  violation  of  section  8039  is  clearly 
a  civil  action. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Civil  Ac- 
tion.] 

2.  Constitutional  Law  «=>43(1)— Constitu- 
tional Questions— Waiver. 

A  question  upon  the  constitutionality  of  a 
statute  upon  which  the  suit  is  based  should  be 
lodged  at  the  earliest  moment  that  good  plead- 
ing and  orderly  procedure  will  admit,  otherwise 
it  is  waived;  and  it  cannot  be  raised  for  the 
first  time  upon  motion  to  quash  execution. 

Appeal  from  St  Louis  Circuit  Court; 
Eugene  McQuillan,  Judge. 

Suit  by  the  State  on  the  relation  of  See- 
bert  G.  Jones,  Circuit  Attorney  of  the  City 
of  St  Louis,  against  the  Howe  Scale  Com- 
pany of  Illinois.  Judgment  was  rendered 
for  plaintiff.  From  an  order  overruling  a 
motion  to  quash  execution  on  the  Judgment 
defendant  appeals.  Transferred  to  St  Louis 
Court  of  Appeala 

This  is  an  appeal  from  an  order  of  the  cir- 
cuit court  of  the  city  of  St  Louis,  overruling 
defendant's  motion  to  quash  an  execution  is- 
sued out  of  said  court  to  collect  a  judgment 


which  had  theretofore  been  rendered  against 
said  defendant  in  the  sum  of  $1,000. 

The  original  suit  which  resulted  In  the 
above-mentioned  Judgment  was  Instituted  by 
the  state  of  Missouri  at  the  relation  of  the 
circuit  attorney  of  the  city  of  St  Louis,-  and 
sought  to  recover  from  the  defendant  a  pen- 
alty In  the  sum  of  $1,000  under  section  3040, 
Rev.  St.  1909,  for  a  violation  by  said  for- 
eign corporation  of  the  provision  of  section 
3039,  Rev.  St.  1909. 

Defendant  filed  a  demurrer  to  the  petition, 
which  was  overruled,  and  upon  defendant's 
refusal  to  plead  further  Judgment  was  ren- 
dered against  It  for  the  above  sum. 

On  the  theory  that  a  constitutional  ques- 
tion was  Involved  an  appeal  was  granted  de- 
fendant to  this  court  This  court  held  that 
a  constitutional  question  was  not  Involved, 
and  certified  the  case  to  the  St  Louis  Court 
of  Appeals.'  See  253  Mo.  63,  161  S.  W.  789. 
Thereafter  the  Court  of  Appeals  affirmed  the 
Judgment  See  182  Mo.  App.  668,  166  S.  W. 
82& 

After  the  mandate  from  the  Court  of  Ap- 
peals reached  the  circuit  court  an  execution 
was  issued  upon  the  Judgment  Thereafter 
defendant  filed  a  motion  to  quash  the  execu- 
tion which  motion  is  as  follows: 

"Now  comes  defendant  the  Howe  Scale  Com- 
pany of  Illinois,  by  its  attorney,  and  respect- 
fully shows: 

"That  on  July  10,  1914,  there  was  issued  out 
of  the  circuit  court,  city  of  St  Louis,  in  cause 
No.  59476A,  execution  No.  129  to  the  October 
term,  1914,  commanding  the  sheriff  of  said  city 
to  cause  to  be  made  of  the  goods,  chattels,  and 
property  of  defendant  a  certain  judgment  ren- 
dered in  said  cause  on  February  7,  1910,  for 
$1,000  and  costs,  and  that  the  said  sheriff  threat- 
ens to  levy  on  the  property  of  defendant  That 
said  execution  should  be  set  aside,  stayed  and 
quashed  for  the  following  reasons,  to  wit: 

"(1)  Because  the  judgment  under  which  said 
execution  is  issued  is  void. 

"(2)  Because  the  court  had  no  jurisdiction  to 
assess  a  fine  or  to  enter  said  judgment 

"(3)  Because  section  1025,  R.  S.  1899,  enacted 
in  1903,  under  which  said  judgment  purports 
to  be  entered,  does  not  provide  that  the  penalty 
defined  in  section  1026,  R.  S.  1809,  shall  be 
applicable. 

"(4)  Because  there  is  no  law  authorising  the 
imposition  of  a  fine  for  a  failure  to  observe  the 
provisions  of  section  1025,  as  enacted  in  1903. 

"(5)  Because  section  1026,  R.  S.  1899,  is  un- 
constitutional and  void,  because  in  violation  ot 
section  28,  article  4  of  the  Constitution  of  Mis- 
souri, as  the  act  in  which  said  section  was  pass- 
ed contains  more  than  one  subject  expresses  in 
its  title  the  subject  of  each  other  section,  and 
does  not  express  in  its  title  the  subject  of  said 
section  known  as  section  1026. 

"(6)  Because  the  said  execution  and  judgment 
violate  section  25  of  article  4  of  the  Constitu- 
tion of  Missouri. 

"(7)  Because  said  execution  and  judgment  vio- 
late section  34  of  article  4  of  the  Constitution 
of  Missouri. 
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"(8)  Because  Mid  judgment  and  execution  vio- 
late aection  4  of  Act  of  Admission  to  the  Union. 

"(9)  Because  mid  Judgment  and  execution  vio- 
late  the  Constitution  of  the  United  States  and 
Amendment  14  thereof,  and  if  said  execution  is 
not  quashed  defendant  will  be  deprived  of  its 
property  without  due  process  of  law. 

"(10)  Because  said  judgment  and  execution 
violate  the  Constitution  of  the  United  States 
and  Amendment  14  thereof,  and  deny  to  de- 
fendant the  equal  protection  of  the  laws. 

"(11)  Because  said  judgment  does  not  follow 
the  petition  in  said  cause,  or  the  prayer  thereof, 
and  is  not  supported  by  the  allegations  of  said 
petition. 

"(12)  Because  there  is  no  finding  of  fact  upon 
which  any  judgment  can  be  entered. 

"(18)  Because  there  is  no  inquiry,  but  judg- 
ment was  entered  on  motion  of  relator,  and  the 
court  had  no  jurisdiction  to  enter  a  final  judg- 
ment on  motion  of  relator. 

"(14)  Because  said  judgment  is  so  vague  and 
uncertain  that  it  cannot  be  determined  what  is 
decided  or  adjudged  therein. 

"(15)  Because  said  execution  recites  that  state 
of  Missouri,  at  the  relation  of  Seebert  G.  Jones, 
circuit  attorney  of  the  city  of  St.  Louis,  is  plain- 
tiff; that  said  Seebert  G.  Jones  is  not  now,  and 
has  not  been  since  the  first  Monday  in  January, 
1918,  circuit  attorney  of  the  city  of  St.  Louis; 
that  Hon.  Thomas  B.  Harvey  is  now,  and  has 
been  since  said  date,  circuit  attorney  of  said 
city. 

"(16)  Because  said  execution  is  void. 

"(17)  Because  said  execution  is  so  vague  and 
uncertain  that  it  cannot  be  determined  in  whose 
favor  it  is  issued. 

"(18)  Because  said  execution  does  not  follow 
the  judgment,  under  -which  it  purports  to  be 
issued. 

"(19)  Because  said  execution  violates  the  Con- 
stitution of  the  state  of  Missouri  and  section 
8  of  article  11  thereof,  and  directs  the  said 
sheriff  to  cause  said  judgment  to  be  made  for 
other  than  the  school  fund  of  the  city  of  St. 
Louis.  The  city  of  St.  Louis  is  a  separate 
political  subdivision  and  treated  as  a  county. 
The  school  fund  of  said  city  is  the  school  fund 
of  a  county  within  the  meaning  of  said  section 
of  the  Constitution.  The  board  of  education  of 
the  city  of  St  Louis  is  the  trustee  and  custodian 
of  said  school  fund,  and  is  the  only  person  en- 
titled to  receive  any  moneys  belonging  to  said 
school  fund.  The  judgment  in  said  cause  as- 
sessed a  fine  which  by  said  section  belongs  to 
said  school  fund.  No  one  is  entitled  to  receive 
any  fine  except  said  board  of  education. 

"Wherefore  defendant  moves  the  court  to  set 
aside,  stay,  quash,  and  for  naught  hold  said 
execution,  and  that  the  court  grant  defendant 
such  other  and  further  relief  as  it  may  be  en- 
titled to." 

The  motion  to  quash  the  execution  was 
overruled,  and  defendant  was  granted  an 
appeal  to  this  court 

B.  A.  Wood  and  Anderson,  Gilbert  &  Hay- 
den,  all  of  St.  Louis,  for  appellant 

Frank  W.  McAllister,  Atty.  Gen.,  and  John 
T.  Goqe,  Asst  Atty  Gen.,  for  the  State. 

WILLIAMS,  P.  J.  (after  stating  the  facts 
as  above).    £1,21  The  first  question  for  de- 


termination la  whether  the  constitutional- 
ity of  a  statute,  upon  which  a  judgment  In  a 
case  Is  based,  can  be  raised  for  the  first  Kme 
by  a  motion  to  quash  the  execution. 

Appellant  contends  that  such  may  be  done; 
and  in  support  thereof  cites  cases  of  this 
court  holding  that  a  question  concerning 
the  constitutionality  of  a  criminal  statute, 
upon  which  a  conviction  has  been  had,  may 
be  raised  for  the  first  time  after  judgment 
In  a  proceeding  under  the  habeas  corpus  act. 

We  are  not  now  called  upon  to  discuss  or 
determine  the  soundness  of  the  line  of  cases 
to  which  reference  is  above  made,  because  the 
present  proceeding  was  clearly  a  civil  ac- 
tion. State  ex  rel.  Jones  v.  Scale  Co.,  268  Mo. 
63,  loc.  dt  67,  161  S.  W.  789,  same  case  182 
Mo.  App.  658,  166  S.  W.  328. 

The  rule  now  firmly  fixed  on  this  state  con- 
cerning the  time  for  raising  constitutional 
questions  in  civil  cases  was  stated  by  Lamm, 
J.,  in  the  case  of  Lohmeyer  v.  Cordage  Co., 
214  Mo.  685,  loc.  cl*.  689,  690,  113  S.  W.  1108, 
1110,  as  follows: 

"But  it  must  be  taken  as  settled  law  that  in 
so  grave  a  matter  as  a  constitutional  question 
it  should  be  lodged  in  the  case  at  the  earliest 
moment  that  good  pleading  and  orderly  proce- 
dure will  admit  under  the  circumstances  of  the 
given  case,  otherwise  it  will  be  waived"— citing 


To  the  same  effect  are  the  following  cases: 
Roes  v.  Grand  Pants  Co.,  241  Mo.  298,  loc. 
cit  299,  146  S.  W.  410,  and  the  many  cases 
therein  cited;  Dubowsky  v.  Binggeli,  258 
Mo.  197,  loc.  cit.  202,  167  S.  W.  999. 

In  the  case  of  Lohmeyer  v.  Cordage  Co., 
supra,  the  statute,  the  constitutionality  of 
which  was  sought  to  be  assailed  untimely, 
formed  the  very  basis  of  the  action,  as  1» 
likewise  true  of  the  statute  in  the  case  at 
bar,  and  the  case  is  for  that  reason  very 
much  In  point. 

It  is  also  well  settled  by  the  foregoing  cases 
that  unless  the  constitutional  question  Is 
timely  lodged  this  court  does  not  acquire  Ju- 
risdiction of  the  appeal. 

In  the  case  at  bar  It  Is  very  apparent  that 
the  defendant  first  had  the  opportunity  of 
raising  the  numerous  constitutional  questions, 
attacking  the  validity  of. the  statute  which 
forms  the  basis  of  the  action,  when  the  ac- 
tion upon  the  merits  was  pending  and  before 
judgment  upon  the  merits. 

Applying  the  above  rule,  it  follows  that 
the  failure  of  appellant  to  thus  timely  raise 
the  constitutional  questions  constituted  a 
waiver  of  the  same,  and  that  said  question* 
are  therefore  not  involved  upon  this  appeal. 

Since  the  grounds,  other  than  the  alleged 
constitutional  ones  of  the  motion  to  quash 
also  do  not  present  questions  which  will  con- 
fer'jurisdiction  upon  this  court,  It  follow* 
that  we  are  without  Jurisdiction  over  the 
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cause,  and  that  the  same  must  be  transfer- 
red to  the  St  Louis  Oourt  of  Appeals. 

It  is  so  ordered. 

All  concur. 

WALKER,  J.,  not  sitting. 


(K7  Mo.  380) 

CLAPP  y.  KENLEY  et  aL    (No.  19482.) 

(Supreme  Court  of  Missouri,   Division   No.  2. 

March  4,  1919.     Motion  for  Rehearing 

Denied  March  17,  1919.) 

1.  Fraudulent  Conveyances  <5=>208— Sob- 
sequent  Creditors. 

A  subsequent  creditor  will  not  be  heard  to 
complain  about  what  his  debtor  did  with  his 
property  before  accrual  of  indebtedness,  except 
where  at  time  debtor  conveyed  his  property  he 
harbored  fraudulent  intent  to  become  indebted 
and  to  so  hide  and  smuggle  his  property  as  to 
prevent  collection  of  such  debt. 

2.  Tbttsts  <8=»44(1)  —  Evidence  —  Husband 
and  Wife. 

In  action  to  subject  land  of  which  wife  had 
legal  title  to  debt  of  husband,  evidence  held  not 
to  show  that  property  was  held  in  trust  for 
husband. 

3.  Fraudulent  Conveyances  <8=>24(1)  — 
Conveyances  to  Wife  of  Debtor. 

That  father  of  judgment  debtor  conveyed 
land  to  his  daughter-in-law,  knowing  at  time 
that  his  son  had  a  judgment  outstanding  against 
him,  did  not  create  a  trust  in  the  gift  in  favor 
of  the  husband's  creditors. 

4.  Fraudulent  Conveyances  <8=»104(3)  — 
Separate  Propebty  of  Wife— Contbol  by 
Husband. 

A  husband  may  manage  separate  property 
of  his  wife  without  necessarily  subjecting  it  or 
profits  arising  from  his  management  to  claims 
of  his  creditors. 

5.  Evidence  «=»76— Presumptions— Failure 
to  Testify. 

Rule  that  there  is  a  presumption  unfavor- 
able to  one,  charged  with  fraud,  who,  though  per- 
sonally present  in  court,  fails  to  testify,  can 
have  no  application  in  a  case  wherein  adverse 
party  sees  fit  to  offer  a  deposition  of  party 
charged  with  fraud. 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty; Fred  Lamb,  Judge. 

Action  by  John  W.  Clapp  against  Lena 
Kenley  and  another.  Judgment  for  defend- 
ants and  plaintiff  appeals.    Affirmed. 

D.  M.  Wilson,  of  Milan,  for  appellant. 
J.  M.  Wattenbarger,  of  Milan,  and  B.  B, 
Fields,  of  Browning,  for  respondents. 

FARIS,  J.  This  Is  a  bill  In  equity  by  which 
It  Is  sought  to  subject  certain  lands,  the  legal 
title  to  which  Is  In  defendant  Lena  Kenley, 


to  the  payment  of  a  Judgment  against  de- 
fendant John  Eenley. 

Plaintiff  Is  the  purchaser  at  a  sale  under 
an  execution  of  the  159-acre  tract  of  land  In 
controversy.  The  salient  facts  leading  up  to 
this  sale  run  briefly  thus:  On  the  4th  day  of 
January,  1900,  one  Ransom  obtained  judg- 
ment In  the  circuit  court  of  Sullivan  county 
against  defendant  for  the  sum  of  $1,000,  on 
account  of  the  alleged  seduction  In  May,  1898, 
of  his  Infant  daughter.  Shortly  thereafter 
Ransom  assigned  this  judgment  to  one  D.  M. 
Wilson,  now  counsel  for  appellant  herein.  In 
1908  Wilson  sued  on  this  Judgment  In  order 
to  prevent  its  lapse  by  reason  of  the  statutes 
of  repose,  and  got  judgment  therein  for  $1,- 
S28.  In  February,  1913,  Wilson  caused  exe- 
cution to  issue,  levied  on  the  land  in  contro- 
versy, and  sold  it  to  plaintiff  herein,  who 
thereupon  brought  this  action,  and  being  cast 
below,  appealed  in  conventional  form. 

The  facts  upon  which  plaintiff  relies  to  fas- 
ten in  his  favor  as  a  creditor  the  trust  upon 
the  land  are  neither  lengthy  nor  complicated. 
Defendants  were  married  to  each  other  in 
December,  1898,  and  ever  since  have  been 
and  now  are  husband  and  wife.  In  1901 
Hiram  Kenley,  the  father  of  defendant  John 
Kenley,  conveyed  to  defendant  Lena  Kenley 
40  acres  of  land.  This  conveyance  was  a 
gift,  and  was  bottomed  on  no  valuable  con- 
sideration whatever.  At  the  same  time  Hi- 
ram gave  and  conveyed  to  his  daughter  Anna 
and  to  each  of  his  other  sous  and  daughters 
a  40-acre  tract  of  land.  Giving  his  reasons 
for  this  conveyance  to  Lena,  Hiram  said  upon 
the  trial  this: 

"On  December  2,  1901,  I  conveyed  the  east 
40  acres  of  what  is  known  as  the  Jim  Kenley 
farm  to  the  defendant  Lena  Kenley.  She  is  the 
wife  of  my  son  John.  I  conveyed  it  to  her  be- 
cause I  thought  she  would  take  care  of  it  and 
John  wouldn't  I  think  they  had  one  or  two 
children  at  that  time.  Prior  to  that  time  my 
son  had  been  gambling  and  somewhat  reckless, 
He  had  nothing  when  I  deeded  this  to  his  wife 
that  I  recollect  of.  I  had  given  him  property 
along.  He  had  fooled  it  away  and  gambled  it 
off,  and  it  was  all  gone.  I  give  him  four  good 
horses,  two  at  one  time  and  two  at  another,  a 
good  span  of  coming  two  year  old  colts  and  a 
span  of  gray  horses  that  were  nice,  and  they 
were  all  gone,  and  I  gave  him  money  besides. 
I  gave  her  this  land  in  order  that  she  and  John 
Kenley's  family  might  have  the  benefit  of  it  and 
he  couldn't  run  through  with  it" 

Afterwards  defendants  lived  and  farmed 
for  a  few  years  upon  this  40-acre  tract,  which 
was  given  to  Lena  by  Hiram.  Later  Lena 
bought  the  tract  of  40  acres,  which  Hiram 
had  given  to  his  daughter  Anna,  and  after 
holding  it  a  while  sold  it  at  a  profit  of  $1,000. 
This  profit  together  with  the  proceeds  of  a 
sale  of  live  stock  from  their  farm,  and  the 
purchase  price,  or  barter  price,  of  the  orig- 
inal 40  acres  were  used  In  acquiring  the  169 
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acres  of  land  here  In  dispute.  On  the  latter 
tract  there  was  outstanding  at  the  time  of 
the  trial  a  mortgage  for  the  sum  of  $8,800. 
This  mortgage  was  for  money  which  went 
to  purchase  the  land.  As  these  various  par- 
cels of  land  were  purchased,  the  titles  there- 
to were  taken  in  the  name  of  Lena,  in  whose 
name  all  deals  were  made  and  the  farming 
business  carried  on. 

While  these  trades  were  making  and  farm- 
ing operations  being  carried  on  and  live  stock 
being  bought  and  Bold  and  reared,  defendant 
John  Kenley  lived  on  the  farm  with  Lena  as 
her  husband,  and  acted  for  her  in  carrying 
on  and  managing  all  these  operations,  mat- 
ters, and  things.  The  bank  account  was  car- 
ried at  all  times  in  the  name  of  Lena,  and 
checks  were  always  made  to  her  for  live 
stock  and  other  products  sold.  Lena  .owned, 
she  says,  all  of  the  property,  both  rear  and 
personal,  and  John  had  nothing  and  has  nev- 
er had  anything,  except  certain  horses,  which 
he  says  were  used  up  and  lost  by  him  before 
his  marriage  in  gambling  and  riotous  living. 
Both  Lena  and  Hiram  testify  that  they  knew 
that  the  judgment  on  which  this  proceeding 
is  bottomed  was  outstanding  and  unpaid. 

There  was  no  showing  upon  the  trial  on 
the  part  of  plaintiff  as  to  the  present  value 
of  tiie  159  acres  of  land  In  dispute.  Defend- 
ant John  Kenley  says  in  his  testimony  that 
the  equity  of  Lena  in  this  land  is  worth  less 
than  the  40-acre  tract  of  land  which  his 
father  gave  to  Lena. 

Some  other  of  the  facts  may  become  perti- 
nent in  the  course  of  the  discussion,  In  which 
event  they  will  be  stated  in  connection  with 
the  matters  to  which  their  pertinence  is  ap- 
posite. 

[1]  I.  As  we  understand  the  contentions  of 
learned  counsel  for  plaintiff,  they  are  three 
In  number:  (a)  The  conveyance  to  defendant- 
Lena  Kenley  by  Hiram  Kenley  of  the  orig- 
inal 40-acre  tract  was  a  mere  conveyance  in 
trust  for  his  son  John  Kenley ;  (b)  but  if  the 
evidence  should  not  disclose  the  existence  of 
this  trust,  then  the  mere  fact  of  the  convey- 
ance to  a  daughter-in-law,  with  knowledge 
in  the  donor  and  donee  of  the  son's  indebted- 
ness, is  sufficient  to  create  a  trust  in  favor 
of  the  debtor  which  will  Inure  to  creditors; 
and  (c)  that  the  fact  that  the  debtor  labored, 
managed,  and  dealt  with  his  wife's  property 
so  that  it  Increased  in  value,  caused  such  In- 
crement to  so  far  become  the  property  of  the 
husband  as  to  render  It  liable  for  his  debts. 
Other  contentions  may  be  made,  but  we  think 
all  such  as  may  in  fairness  arise  upon  the 
record,  and  all  such  as  are  raised  In  plain- 
tiff's brief,  may  be  easily  considered  within 
the  compass  of  the  points  above  set  forth. 
Some  faint  suggestion  Is  made  of  equities 
accruing  to  this  creditor  of  John  from  the 
fact  that  on  the  6th  day  of  June,  1896,  the 
latter  reconvened  to  Hiram,  his  father,  40 
acres  of  land,  which  the  father  had,  for  pur- 


poses of  his  own,  theretofore  conveyed  to 
John.  Since,  however,  the  seduction  out  of 
which  arose  the  damage  suit,  and  the  Judg- 
ment here  sought  to  be  liquidated,  did  not 
occur  till  May,  1898,  It  is  useless  to  follow 
up  this  suggestion.  For  the  general  rule  Is 
that  a  subsequent  creditor  will  not  be  heard 
to  complain  about  what  his  debtor  did  with 
his  property  before  the  accrual  of  the  indebt- 
edness. Coleman  v.  Hagey,  252  Mo.  102,  158 
S.  W.  829.  The  only  exception  is  that  at  the 
time  the  debtor  conveyed  his  property  away, 
he  harbored  the  fraudulent  Intent  to  become 
Indebted  and  to  so  hide  and  smuggle  his 
property  as  to  prevent  the  collection  of  the 
specific  debt.  In  other  words,  the  convey- 
ance must  be  part  and  parcel  of  the  accrual 
of  the  Indebtedness,  a  linked  conspiracy  in 
a  manner  of  speaking.  Of  this  there  is  not 
among  the  proof  In  the  record  even  the  faint- 
est suggestion. 

[2]  II.  Neither  Is  there  any  evidence  in  the 
record  that  the  conveyance  to.  Lena  Kenley 
by  Hiram  of  the  original  40-acre  tract  was 
Intended  to  be  held  by  her  In  trust  for  her 
husband.  The  conveyance  by  which  she  took 
title  conveys  the  land  to  her  (so  far  as  the 
record  before  us  discloses)  absolutely,  with- 
out any  reservations  or  conditions  whatever. 
All  of  the  testimony  in  the  case  shows  that 
Hiram  Intended  to  give  her  the  land  outright 
as  a  home  for  her  and  her  family.  Both  Hi- 
ram and  John  give  as  a  reason  for  thus  plac- 
ing the  title  that  John  was  disposed  in  his 
more  youthful  years  to  drink  and  gamble. 
So  it  Is  clear  that  any  contention  that  a  trust 
was  created  in  John,  or  intended  so  to  be, 
must  be  disallowed  In  so  far  as  such  trust  is 
shown  by  any  evidence  in  this  record. 

[3]  III.  But  it  is  suggested  that  the  very 
fact  Itself  that  this  land  was  conveyed  to 
Lena,  the  daughter-in-law,  rather  than  to 
John,  the  son,  had  the  effect  to  create  a  trust 
in  favor  of  John's  creditors,  If  Hiram  knew 
at  the  time  he  conveyed  to  Lena  that  John 
had  a  Judgment  outstanding  against  him. 
There  Is  no  doubt  (for  he  frankly  admits  it) 
but  that  Hiram  knew  when  he  made  the  con- 
veyance to  Lena  that  John  had  this  identical 
judgment  "hanging  over  him,"  and  that  he 
knew  and  fully  appreciated  the  fact  that  If 
he  gave  the  land  to  John  Instead  of  giving 
It  to  Lena,  it  would  be  taken  instanter  to  pay 
this  Identical  debt.  But  would  the  possession 
of  this  knowledge  on  the  part  of  the  donor 
create  a  trust  In  the  gift  in  favor  of  the 
creditors?  Clearly  not.  Hiram  owed  neither 
debt  nor  duty  to  John's  creditors.  Indeed, 
the  land  was  his  till  he  gave  it  to  Lena,  and 
he  was  under  no  obligations  to  give  It  either 
to  John  or  to  Lena.  If  he  saw  lit,  as  he  did, 
to  give  it  to  Lena,  and  thus  to  provide  a  home 
for  his  daughter-in-law  and  her  family,  the 
creditors  of  John  are  not  In  a  position  to  ob- 
ject or  complain  upon  any  legal  or  equitable 
basis. 
This  proposition  seems  so  clear  as  to  render 
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either  authority  or  exposition  unnecessary. 
The  Supreme  Court  of  Nebraska  had  before 
(t  this  Identical  question,  however,  In  the  case 
of  Wells  ▼.  Klndler,  96  Neb.  238,  147  N.  W. 
687.     In  this  case  the  court  said: 

"Numerous  authorities  are  cited  on  the  ques- 
tion of  transactions  between  relatives,  and  that, 
where  a  deed  is  made  by  third  parties  to  the 
wife  of  a  Judgment  debtor,  the  law  will  pre- 
sume that  the  consideration  was  paid  by  the 
husband,  and  that  the  burden  rests  upon  the 
wife  to  prove  the  bona  fides  of  the  transaction ; 
that  is,  that  the  consideration  was  paid  by  her, 
or  by  some  person  other  than  her  husband. 
There  is  no  doubt  about 'the  soundness  of  the 
rule  contended  for  as  a  general  rule,  and  the 
authorities  cited  cannot  be  questioned;  but  this 
rule,  like  all  other  general  rules,  has  its  ex- 
ceptions. That  a  father  may  make  a  gift  of  his 
land  to  his  children  cannot  be  doubted;  and 
if,  when  he  desires  to  distribute  a  part  of  his 
estate  among  his  children,  he  knows  that  one 
of  his  sons  is  in  debt,  and  that  if  he  gives  the 
land  to  him  it  can  be  taken  by  his  creditors,  he 
has  an  undoubted  right  to  convey  the  land  to 
the  son's  wife,  thereby  securing  to  the  family  of 
his  son  the  fruits  of  his  patrimony." 

[4]  IV.  The  third  ground  urged  upon  our 
attention  as  a  reason  for  overturning  the 
Judgment  of  the  learned  chancellor  who  tried 
this  case  ,1s  that  the  40-acre  tract  was,  if  we 
may  so  mix  our  metaphors  as  to  thus  express 
the  idea,  only  "the  nest  egg  from  which  was 
hatched"  and  grew  the  158  acres  of  land  here 
in  dispute,  and  that  such  and  all  growth  and 
increment  are  due  to  the  labor,  and  manage- 
ment of  John  In  dealing  with  and  handling 
the  land  given  by  his  father  to  Lena.  There 
are  two  answers  to  this  contention:  one  of 
fact,  and  one  of  law.    The  answer  which  the 

.  facts  make  is  that  the  purchase  price  of  this 
159  acres  is  made  up:  (1)  Of  a  mortgage  for 
$3,800  now  on  this  land ;  (2>  of  the  value  of 
the  original  40-acre  tract  of  land  given  by 
Hiram  to  Lena;  and  (3)  of  the  $1,000  profit 
In  the  sale  of  the  Anna  Eenley  land,  which 
Lena  bought  and  sold  at  a  profit,  which  profit 
went  Into  the  land  in  dispute.  Whether 
there  is  any  equity  remaining  after  these 
three  items  are  deducted  from  the  present 
value  of  the  159  acres,  we  do  not  know,  be* 
cause  neither  the  value  of  the  40-acre  tract, 
nor  the  value  of  the  159-acre  tract  in  contro- 
versy, is  shown  by  the  record.  When  these 
relative  values  are  known,  there  may  prove 
to  be  a  loss  from  the  labor  and  dealing  and 

.  management  of  John,  and  not  an  Increment 
or  gain  therefrom.  In  fact,  John  swears  that 
there  is  such  a  loss. 

The  answer  which  the  law  gives  to  the 
condition  presented  by  the  facts  is,  however, 
equally  decisive  against  the  contentions  of 
the  plaintiff.  Dealing  with  a 'Similar  situa- 
tion in  the  case  of  Gruner  v.  Schola,  154  Mo. 
toe.  clt.  424,  65  8.  W.  448,  Gantt,  J,  said: 

"If,  then,  as  we  hold  it  was,  the  property  was 
hers,  could  she  employ  or  accept  her  husband's 


services  in  running  a  business,  to  which  he 
had  been  trained,  and  could  he  lawfully  give  her 
hip  services  to  aid  her  in  supporting  her  fami- 
ly? It  would  seem  that  in  this  jurisdiction  the 
question  is  settled  that  he  could. 

"In  Wait  on  Fraudulent  Conveyances  and 
Creditors'  Bills  (3d  Ed.)  |  303,  it  is  said:  It  is 
settled  beyond  controversy  that  a  husband  may 
manage  the  separate  property  of  his  wife  with- 
out necessarily  subjecting  it,  or  fhe  profits  aris- 
ing from  his  management,  to  the  claims  of  his 
creditors.  The  wife*  being  vested  with  the  right 
to  hold  and  acquire  property  free  from  the  con- 
trol of  her  husband,  the  legitimate  inference 
seems  to  result  that  she  can  employ  whomso- 
ever she  desires  as  an  agent  to  manage  it.  To 
deny  her  the  right  to  select  her  husband  for  that 
purpose  would  constitute  a  very  inequitable 
limitation  upon  her  right  of  ownership,  com- 
pelling her  to  resort  to  strangers  for  advice 
and  assistance,  and  would  perhaps  seriously 
mar  the  harmony  of  the  marriage  relation.  In 
Tresch  v.  Wirt*,  84  N.  J.Eq.  129,  the  vice  chan- 
cellor said:  "A  man's  creditors  cannot  com- 
pel him  to  work  for  them.  A  debtor  is  not  the 
slave  of  his  creditors.  The  marital  relation 
does  not  disqualify  a  husband  from  becoming  the 
agent  of  his  wife.  All  the  property  of  a  mar- 
ried woman  is  now  her  separate  estate;  she 
holds  it  as  a  feme  sole,  and  has  a  right  to  em- 
bark it  in  business.  She  may  lawfully  engage 
in  any  kind  of  trade  or  barter.  If  she  engages 
in  business,  and  actually  furnishes  the  capital, 
so  that  the  business  is  in  fact  and  truth  hers, 
she  has  a  right  to  ask  the  aid  of  her  husband, 
and  he  may  give  her  his  labor  and  skill  without 
rendering  her  property  liable  to  seisure  for  his 
debts." ' 

"In  the  same  work,  section  304,  the  follow- 
ing language  is  used:  'And  where  the  wife  was 
the  owner  of  a  farm  upon  which  she  resided, 
and  which  the  husband  carried  on  in  her  name, 
without  any  agreement  as  to  compensation,  it 
was  held  that  neither  the  products  of  the  farm, 
nor  property  taken  in  exchange  therefor,  could 
.be  attached  by  creditors  of  the  husband.'  Gage 
V.  Dauchy,  34  N.  Y.  298. 

"In  Seay  v.  Hesse,  123  Mo.  loc.  dt.  457  (24 
S.  W.  1019],  this  court  said:  'In  Webster  v. 
Hildreth,  88  Vt  457  [78  Am.  Dec,  682],  it  Is 
said:  "Equity  has  no  Jurisdiction  *  *  *  to 
compel  men  to  work  for  their  creditors  who  may 
perversely  prefer  to  work  for  their  wives  and 
children  and  leave  honest  debts  unpaid." ' " 

[S]  V.  Lastly,  It  Is  contended  that  a  pre- 
sumption is  to  be  entertained  unfavorable  to 
Lena  Kenley,  for  that,  being  charged  with 
fraud,  she,  though  personally  present  ta 
court,  failed  to  testify.  We  need  not  go  in- 
to this  point  extensively.  The  presumption 
urged  exists  in  a  proper  case.  Schooler  ▼. 
Schooler,  258  Mo.  83, 167  S.  W.  444 ;  Stephen- 
son v.  Kilpatrick,  166  Mo.  262,  65  S.  W.  773 ; 
Leeper  v.  Bates,  85  Mo.  228.  But  the  record 
before  us  shows  that  the  plaintiff  took  the 
deposition  of  Lena  Kenley  and  offered  It,  to* 
gether  with  her  cross-examination  upon  the 
trial.  This  deposition  covers  some  16  pages 
of  the  printed  record.  In  it  she  answered 
many  questions  which  were  wholly  Incompe- 
tent and  which  she  ought  not  to  have  been 
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compelled  to  answer,  which,  however,  went 
In  without  objection  at  the  trial.  The  rule 
relied  on  can  have  no  application  in  a  case 
wherein  the  adverse  party  sees  fit  to  offer  the 
deposition  of  a  party  charged  with  fraud. 
Certainly  this  is  so  in  a  case  wherein,  as 
here,  the  witness  In  her  deposition  fully 
purged  herself  of  fraud.  Plaintiff  in  such 
a  case  ought  not  to  have  the  benefit  both  of 
the  testimony  of  the  party  and  of  the  pre* 
sumption  arising  from  the  failure  of  the 
party  to  testify. 

While  conceding  that  no  special  effort  has 
been  made  by  defendant  John  Kenley  to  pay 
the  Judgment  against  him,  and  while  In  no 
wise  apologizing  for  a  situation  with  the 
moral  phases  of  which  we  are  not  here  con- 
cerned, we  are  yet  constrained  to  rule  that 
the  learned  chancellor  who  tried  this  case 
reached  the  only  possible  conclusion,  the  pres- 
ent status  of  the  law  regarded. 

It  follows  that  the  judgment  ought  to  be 
affirmed.     Let  it  be  so  ordered. 

All  concur. 


(277  Mo.  MS) 

HBNSON  v.  KANSAS  OITt.    (No.  19612.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  4,  1919.  Motion  for  Rehearing  and  to 
Transfer  to  Court  in  Banc  Overruled  March 
17,  1919.) 

1.  Appkal  and  Erbob  <g=891  —  Affidavit 
Filed  Subsequent  to  Appeai>— Consider- 
ation. 

Affidavits  as  to  physical  condition  of  plain- 
tiff subsequent  to  trial  of  his  suit  for  injuries 
filed  in  court  on  appeal  may  not  be  considered 
when  they  contradict  the  evidence  upon  which 
the  verdict  was  rendered. 

2.  Appeal  and  Error  «=>767(2)— Striking 
Brief— Grounds. 

Motion  to  strike  appellant's  brief  because 
containing  affidavits  aa  to  physical  condition 
of  plaintiff  subsequent  to  appeal  will  be  denied, 
where  there  is  nothing-  to  indicate  that  counsel 
acted  in  any  other  spirit  than  attempt  to  do 
justice. 

•*.  Municipal  Corporations  «ae>767  —  De- 
tective Street—  Dangerous  Plan  —  Lia- 
bility. 
Where  plan  adopted  by  city  is  manifestly 
dangerous  and  unsafe  or  leaves  the  street  in 
an   obvious,   dangerous   and   unsafe    condition, 
the  city  is  liable  for  an  injury  produced  as  the 
proximate    cause   of   such   patently   dangerous 
plan. 

4.  Municipal  Corporations  «=»733(2)  — 
Keeping  Streets  in  Repair— -Ministerial 
Duty. 

While  titers  is  lodged  in  a  city  discretion  as 
to  time  at  which  and  place  through  which  it 
makes  improvements,  yet  when  discretion  has 
been  exercised  and  a  street  has  been  made,  the 
duty  of  maintaining  it  in  repair  so  that  it  will 


not  become  a  menace  to  the  public  is  not  gov- 
ernmental, but  ministerial. 

5.  Municipal  Corporations  «=»762(1)— De- 
fective Streets— Injuries— Liability. 
Action  will  lie  for  injuries  caused  by  dan- 
gerous defects  in  street  which  city  suffers  to 
remain  after  reasonable  notice  of  existence 
thereof,  although  such  defects  developed  from 
well-understood  physical  laws  operating  upon, 
the  conditions  produced  by  the  plans  which  the 
city  adopted. 

8.  Municipal  Corporations    4=»79B  —  De- 
fective Streets— Duty  of  City. 

Although  perpendicular  bank  of  earth  left 
after  grading  of  street  did  not  at  once  cave  in, 
where  after  it  had  bean  subjected  to  the  weath- 
er for  several  weeks  it  began  to  cave,  it  became 
the  duty  of  the  city  to  either  take  steps  to  remer 
dy  defects  or  advise  those  using  street  of  exist- 
ence thereof. 

7.  Municipal   Corporations      «=»800(1)  — 
Injuries  Dub  to  Defective  Street— De- 
fense. 
That  plaintiff  while  chaperoning  her  sister, 
who  was  coasting,'  stood  by  a  fire  built  by  oth- 
ers in  violation  of  ordinance  when  she  was  In- 
jured by  perpendicular  wall  of  earth,  left  after 
grading  street,  caving  In,  would  not  bar  recovr 
ery ;  the  coasting  not  being  the  proximate  cause 
of  the  injury. 

a  Municipal  Corporations     <s=»821(25)  — 
Injury  Due  to  Defective   Street— Con- 
tributory Negligence  —  Question  for 
Jury. 
In  action  for  injuries  due  to  high  bank  of 
earth  along  side  of  street  caving  in  while  plain- 
tiff was  chaperoning  her  sister  coasting  on  the 
street,  whether  plaintiff  saw,  or  ought  to  have 
seen,  potential  menace  AeW  for  the  jury. 

9.  Evidence   <8=>606  —  Invading  Province 
of  Jury. 

To  ask  plaintiff's  family  physician  who  had 
treated  her  for  injury  in  controversy  whether 
there  was  any  evidence  of  her  "feigning  these 
tears"  was  an  invasion  of  the  province  of  the 
jury. 

10.  Appeal  and  Error   <8=>1004(1)-^Review 
—Excessive  Damages. 

Whether  the  damages  were  excessive  de- 
pending on  the  demeanor  of  the  witness  and 
whether  or  not  plaintiff  was  malingering  and 
feigning  as  to  symptoms  of  her  injuries  were 
questions  for  the  jury,  and  not  the  Appellate 
Court 

11.  Evidence   «s»474%  —  Opinion  —  Cred- 
ibility. 

One  witness  may  not  pass  upon  the  credibil- 
ity of  another. 

12.  Evidence   *=»606— Opinion  Evidence. 
An  expert  witness  may  not  give  his  opinion 

upon  the  existence  or  nonexistence  of  the  very 
matters  and  conditions  which  are  vital  issues 
in  the  case. 

18.  Trial   <S=»260(8)  —  Instructions  Suffi- 
ciently Given— Refusal. 
In  action  for  injuries  due  to  Ugh  watt  of 
earth  along  side  of  street  caving  in  while  plain- 
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tiff  was  chaperoning  her'  sister  coasting  on  the 
street,  defendant's  requested  instruction  with 
reference  to  accident  being  due  to  building  of 
fire  close  to  bank  held  sufficiently  covered  by 
given  instruction. 

14.  Tbial      <8=»101(1)    —    Instructions   — 
(Contested  Issue— Assuming  as  True. 

An  instruction  which  assumes  as  true  one 
of  the  vital  contested  issues  in  the  case -is  er- 
roneous. 

15.  Damages    «=»132(6)  —  Amount  —  Per- 
sonal Injuries. 

For  injuries  consisting  of  a  comminuted 
fracture  of  the  femur  near  the  hip,  fractures  of 
both  bones  near  the  ankle,  and  the  crushing  of 
muscular  tissues  of  both  legs,  necessitating  con- 
finement in  a  hospital  for  seven  weeks  and 
thereafter  in  bed  at  home  for  about  ten  weeks, 
and  resulting  in  a  permanent  shortening  of  one 
leg  and  possible  permanent  nervous  condition, 
a  verdict  of  $20,000  is  excessive. 
Williams,  P.  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  William  O.  Thomas,    Judge. 

Action  by  Katherine  Hanson  against  Kan- 
sas City.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded  for 
new  trial. 

E.  M.  Harber  and  Francis  M.  Hayward, 
both  of  Kansas  City,  for  appellant. 

Piatt  ft  Marks,  of  Kansas  City,  for  respond- 
ent. 

FAiRIS,  J.  Plaintiff  sued  defendant  for 
personal  Injuries  accruing  to  her,  It  is  averred, 
from  defendant's  negligence.  On  a  trial  had 
before  a  jury  she  had  judgment  for  damages 
In  the  sum  of  $20,000,  and  therefrom  defend- 
ant appealed  In  due  and  ancient  form. 

The  salient  facts  are  few  and  simple; 
while  the  details  may  to  an  extent  be  left  for 
statement  In  connection  with  the  discussion 
of  the  points  urged  for  reversal.  The  out- 
standing facts  run  thus:  Defendant  pur- 
suant to  solemn  ordinance  had  by  contract 
caused  to  be  graded  a  street  called  Forty- 
Ninth  street,  where  this  street  traverses  an 
addition  known  as  "Prospect  Hill  Addition." 
This  grading  was  completed  in  October,  1914, 
some  six  weeks  or  two  months  before  plaintiff 
was  injured,  on  December  14,  1914.  In  grad- 
ing this  street  pursuant  to  the  plans  adopted 
and  carried  out  by  the  defendant,  a  uniform 
cut  was  made  the  width  of  the  whole  street, 
including  the  sidewalk  space,  to  the  property 
line,  so  that  when  the  grading  was  done  there 
were  left  along  the  property  line  perpendicu- 
lar banks  or  walla  of  earth,  or  clay  from  10 
to  12  feet  high.  A  wagon-way  26  feet  wide 
had  been  improved  at  the  point  of  the  Injury 
on  Forty-Ninth  street,  for  vehicular  traffic, 
though  the  sidewalks  had  not  been  made. 
Spaces  on  both  sides  of  the  street  called 


"sidewalk  spaces"  In  the  record,  and  which 
were  each  17  feet  wide,  had  been  left  These 
sidewalk  spaces  were  at  the  time  of  plain- 
tiff's Injury  being  used  by  pedestrians  living 
In  the  vicinage  to  go  to  and  from  their  homes, 
to  work,  to  the  street  car  lines,  and  to  stores 
in  the  neighborhood,  whereby  a  path  was 
trodden  out  Prior  to  the  time  of  plaintiff's 
Injury  a  part  of  this  perpendicular  day  wall 
had  caved  off  and  fallen  across  the  sidewalk 
space  and  across  the  path  made  by  pedes- 
trians and  above  mentioned,  at  a  point  there- 
on only  a  few  feet  from  the  place  whereat 
plaintiff  was  hurt. 

-  Plaintiff,  a  young  woman  19  years  of  age, 
then  working  for  a  real  estate  concern  In  a 
mlnos  clerical  capacity  at  a  salary  of  $6  a 
week,  had  gone  to  a  point  on  Forty-Ninth 
street  between  Prospect  avenue  and  Wabash 
avenue  to  chaperon  her  sister,  who  with 
other  young  persons  had  resorted  to  this  part 
of  Forty-Ninth  street  to  coast  on  sleds  there- 
on. There  was  another  party  of  young  folks 
there  also  coasting.  The  night  was  cold — only 
three  degrees  above  zero — and  some  of  the 
latter  party  had  made  a  fire  on  the  sidewalk 
space  for  the  purpose  of  warming.  In  the 
making  of-this  Are  plaintiff  had  no  part.  The 
size  and  location  of  the  Are  were  disputed 
questions,  since  the  chief  defense  of  the  city 
upon  the  facts  Is  that  this  Are  thawed  the 
frozen  clay  bank  and  caused  It  to  fall.  The 
evidence  of  plaintiff  tends  to  prove  that  this 
fire  was  about  a  foot  in  diameter  and  a 
foot  or  a  foot  end  a  half  in  height;  that  it 
was  from  3  to  5  feet  distant  from  the  per- 
pendicular wall  of  the  cut  and  of  negligible 
intensity.  The  defendant's  evidence  tends  to 
show  that  It  was  from  a  foot  to  3  feet  and  1 
Inches  from  the  wall  (the  city's  measurements 
showed  3.6  feet  exactly)  end  that  it  was 
some  2  feet  in  height  and  20  Inches  in  diam- 
eter, and  of  such  heat  and  Intensity  as  to  con- 
vert the  clay  of  the  wall  which  fell  Into  burnt 
clay  of  a  bricklike  hardness  and  consistency. 

Plaintiff,  Just  a  few  seconds  before  she  was 
hurt,  had  been  In  the  middle  of  the  street 
with  a  sled  for  her  young  sister.  After  de- 
livering this  sled  to  the  sister  she  stepped 
back  on  to  the  sidewalk  space  near  the  fire 
for  the  purpose  of  warming,  or  of  observing 
her  sister  and  the  other  young  people  while 
they  were  coasting.  Almost  instantly  there- 
after a  frozen  section  of  the  clay  wall  caved 
and  fell  and  struck  plaintiff,  hurling  her  to 
the  ground  and  breaking  her  right  leg  in  two 
places.  The  upper  fracture  was  a  comminu- 
ted fracture  of  the  femur  near  the  hip,  and 
the  lower  consisted  in  fractures  of  both  bones 
near  the  ankle.  It  is  averred  that  the  mus- 
cular tissues  of  both  legs  was  seriously 
crushed  and  bruised,  and  the  testimony  tends 
to  sustain  this  averment 

Plaintiff  was   confined   in   a   hospital   fur 
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some  seven  weeks  as  a  result  of  the  Injuries 
she  sustained,  and  thereafter  .was  confined 
to  her  bed  at  her  home  for  some  10  or  11 
weeks.  Her  right  leg  was  permanently 
shortened  an  Inch  and  a  half,  and  other  con- 
ditions appeared  which  were  nervous  In  char- 
acter, and  which  are  averred  to  be  Incidents 
of  shock  and  nerve  injury  and  to  be  per- 
manent. There  was  as  stated  some  crushing, 
or  mashing  and  bruising  of  the  fibers  of  the 
muscles  of  both  legs,  which  the  evidence 
tends  to  prove  has  (at  least  till  an  operation 
shall  correct  It)  permanently  affected  move- 
ments In  certain  ways  of  both  of  plaintiff's 
legs,  and  causes  her,  and  will  continue  to 
cause  her,  to  limp.  Upon  the  question  of 
whether  the  nervous  condition  was  perma- 
nent the  medical  experts  were  dubitante.  It 
was  agreed  by  the  expert  testimony,  as  we 
read  it,  that  the  shortening  of  the  right  leg 
would  cause  a  permanent  limp,  which,  how- 
ever, might  be  largely  taken  care  of  by  the 
adjustments  In  the  bones  of  the  pelvis,  at 
the  expense  of  some  slight  distortion  of  the 
spine  in  the  adjustment  process.  On  this 
single  phase  of  Injury  to  the  right  leg  the 
medical  expert  for  defendant  said  that  "there 
ought  not  to  be  anything  more  than  a  little 
limp,  possibly  not  that." 

Some  further  facts  will  be  found  set  out 
in  the  course  of  the  expression  of  our  views 
upon  the  divers  contentions  of  error  urged. 

[1, 2]  I.  We  are  met  with  a  motion  by  re- 
spondent to  strike  the  brief  of  appellant 
from  the  files,  for  that  It  contains  as  exhibits 
thereto  three  certain  affidavits  purporting  to 
set  forth  the  physical  status  and  condition 
of  plaintiff,  as  of  a  date  long  subsequent  to 
the  trial  and  the  -taking  of  this  appeal. 
This  motion,  coming  In  too  near  the  day  of 
argument  to  allow  time  for  careful  consider- 
ation, was  by  us  taken  with  the  case.  Meet- 
ing it  therefore  on  the  threshold  of  the  case, 
we  must  needs  dispose  of  it  before  reaching 
the  merits. 

It  is  so  plain  that  we  may  not  consider 
affidavits  filed  here  in  an  action  at  law  after 
the  appeal  is  taken,  when  such  affidavits 
contradict  the  solemn  evidence  upon  which 
the  verdict  was  rendered,  that  neither  au- 
thority nor  exposition  is  necessary  to  bol- 
ster up  the  assertion.  Lately,  in  a  case 
more  flagrant  by  far  than  that  made  by  the 
showing  in  the  Instant  case,  and  one  in  which 
the  extrajudicial  showing  of  conditions  sub- 
sequent to  appeal  were  presented  formally 
In  a  common-law  proceeding  and  not  ex  parte 
as  here,  we  refused  to  be  bound  thereby  in 
the  case  appealed.  Calllcotte  v.  Railroad, 
204  S.  W.  628,  not  yet  officially  reported.  We 
therefore  refuse  to  consider  the  affidavits 
filed,  and  content  ourselves  with  striking 
them  from  the  files.  But,  we  overrule  the 
motion  to  strike  the  brief  of  defendant  from 
the  files,  since  there  is  nothing  to  indicate 
that  the  objectionable  matter  therein  con- 
tained was  interpolated  in  any  other  spirit 


than  that  of  bringing  about  counsel's  con- 
ception of  the  doing  of  justice  In  the  case. 
Counsel's  client  ought  not  to  be  penalized  on 
account  of  counsel's  making  every  effort  con- 
sistent with  honesty  and  a  proper  respect  for 
the  courts  to  protect  their  client's  Interests 
and  obviate  'what  they  may  honestly  deem 
to  to  a  gross  miscarriage  of  justice.  That 
counsel  may  In  doing  so,  and  In  an  effort  to 
prevent  justice  from  becoming  "a  hissing 
and  a  by-word,"  sometimes  go  out  of  the 
beaten  paths  which  justice  now  treads  is 
not  to  their  discredit 

Neither,  on  the  other  hand,  are  we  saying 
that  if  we  could  consider  these  affidavits 
they  show  any  fraudulent  overreaching  of 
the  courts.  They  do  not  necessarily  comport 
any  such  thing.  They  would  merely-^even 
if  they  be  true — tend  to  show  the  ordinary 
errors  in  prophecies  of  future  physical  con- 
ditions, due  to  mistaken  expert  evidence  and 
to  the  psychological  phases  of  the  situation 
presented. 

II.  Coming  to  the  strenuously  urged  con- 
tention of  defendant  that  plaintiff  made  out 
no  case  for  the  jury,  and  that  the  demurrer 
of  the  city  to  the  evidence  ought  Jo  have  been 
sustained,  we  meet  a  close  and  difficult  ques- 
tion. As  we  understand  defendant's  several 
contentions  upon  this  point,  they  are:  (a) 
That  the  falling  of  the  wall  or  bank  of  the 
cut  or  excavation  was  due  to  a  defect  in  the 
plan  of  the  work,  and  not  to  any  negligent 
or  defective  execution  of  the  work  Itself, 
which  per  contra  was  done  precisely  accord- 
ing to  the  plan ;  (b)  that  plaintiff,  in  stand- 
ing by  a  fire  built  by  other  persons  In  viola- 
tion of  the  city  ordinances,  was  doing  an  un- 
lawful act,  and  therefore  cannot  recover; 
and  (c)  that,  the  danger  of  the  clay  bank's 
falling  being  equally  as  apparent  to  plain- 
tiff as  it  was  to  defendant,  she  was  guilty  of 
contributory  negligence  as  a  matter  of  law 
in  assuming  the  position  she  was  in  when  she 
.was  injured. 

There  is  no  doubt  that  the  doctrine  of  a 
city's  nonliability  when  the  injury  is  direct- 
ly caused  by  a  defective  plan,  in  contra- 
distinction to  a  defective  or  negligent  execu- 
tion of  that  plan,  exists  in  the  law.  The 
books  are  fairly  full  of  cases  holding  this 
view.  Vide,  Hays  v.  Columbia,'  169  Mo. 
App.  481,  141  S.  W.  8;  Lansing  v.  Toolan, 
37  Mich.  162;  Davis  r.  Jackson,  61  Mich. 
530,  28  N.  W.  526;  Mclntyre  v.  Pittsburg, 
238  Pa.  524,  86  Atl.  300;  Urquhart  v.  Og- 
densburg,  01  N.  T.  67,  43  Am.  Rep.  91,  note; 
Hoyt  v.  Danbury,  69  Conn.  841,  37  Atl.  1051 ; 
Watters  v.  Omaha,  76  Neb.  855,  107  N.  W. 
1007,  110  N.  W.  981,  14  Ann.  Cas.  760 ;  Fost- 
er v.  St  Louis,  71  Mo.  157.  Nor  is  the  doc- 
trine bottomed  on  unstable  or  unsound  legal 
foundations ;  for  when  the  city  has,  through 
Its  officers  In  good  faith  exercised  its  best 
judgment  in  devising  a  plan  of  doing  a  given 
work,  this  judgment  ought  not  to  be  subject- 
ed to  the  incongruous  and  changeable  rules 
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of  alleged  safety  arbitrarily  devised  by 
shrewd  counsel  to  fit  the  actionable  necessi- 
ties of  every  casualty. 

[3, 4}  Bat  the  rale  has  Its-  limitations ;  and 
where  the  plan  adopted  by  the  city  Is  so 
manifestly  dangerous  and  unsafe,  or  leaves 
the  street  In  so  obviously  a  dangerous  and 
unsafe  condition  that  a  court  can  so  say  as 
a  matter  of  law,  then  the  city  is  liable  for 
an  Injury  produced  as  the  proximate  cause 
of  such  patently  dangerous  plan.  Hinds  v. 
Marshall,  22  Mo.  App.  206;  Gould  v.  Topeka, 
82  Kan.  486,  4  Pac.  822,  40  Am.  Bep.  496; 
Teager  v.  Flemingsburg,  109  Ky.  746,  60  S. 
W.  718,  63  L.  B.  A.  791,  96  Am.  St  Bep.  400; 
Healy  v.  Chicago,  131  III.  App.  183;  Con- 
Ion  v.  St  Paul,  70  Minn.  216,  72  N.  W.  1073. 
But  we  do  not  think  this  rule  has  any  ap- 
plication to  the  facts  shown  by  this  record. 
No  one  was  hurt  from  the  city's  following 
the  mere  plan  of  grading  the  street  by  so 
excavating  it  as  to  leave  a  perpendicular 
wall  of  clay  10  feet  or  more,  in  height 
The  negligence  consisted  In  leaving  this 
clay  bank  overhanging  the  pathway  used  by 
pedestrians,  for  some  six  weeks,  or  two 
months,  without  bracing  it  or  without  In 
some  wise  giving  notice  to  the  public  of  its 
dangerous  character.  For,  while  as  fore- 
cast above  there  is  lodged  In  the  city  a  dis- 
cretion as  to  the  time  at  which  and  the  place 
through  which  it  makes  improvements,  yet 
when  this  discretion  has  been  exercised  and 
the  street  has  been  made,  the  duty  of  main- 
taining It  In  repair  so  that  It  will  not  become 
a  menace  to  the  public  Is  not  governmental, 
but  ministerial.  Hlnes  v.  Lockport,  60  N.  Y. 
238;  Twist  v.  Bochester,  166  N.  Y.  619,  69 
N.  B.  1131;  Collins  v.  Council  Bluffs,  32 
Iowa,  324,  7  Am.  Bep.  200;  Jones  v.  Hen- 
derson, 147  N.  O.  120,  60  S.  B.  894;  Clrcle- 
ville  v.  Sohn,  69  Ohio  St.  285,  62  N.  E.  788, 
69  Am.  St  Bep.  777;  Hand  v.  Brookllne, 
126  Mass.  324. 

[S,  6]  And  an  action  will  lie  for  injuries 
caused  by  dangerous  defects  in  a  street 
which  defects  the  city  suffers  to  remain  af- 
ter reasonable  notice  of  the  existence  thereof, 
although  such  defects  developed  from  .well- 
understood  physical  laws  operating  upon  the 
conditions  produced  by  the  plans  which  the 
city  adopted.  Here  the  perpendicular  bank 
did  not  at  once  cave.  It  might  indeed  never 
have  caved.  But  when  It  had  been  subjected 
to  the  mutations  of  the  weather  for  some 
six  weeks,  it  began  to  cave  In  other  near  and 
similar  places,  and  thus  gave  notice  to  the 
city  of  Its  dangerous  condition.  Thereupon 
it  became  the  duty  of  defendant  city  either 
to  take  steps  to  remedy  the  defect  or  to  ad- 
vise those  using  the  street  of  the  existence 
of  such  defect  so  that  they  might  protect 
themselves  against  it 

[7]  III.  Coming  to  the  next  urged  reason 
of  nonliability,  we  are  likewise  of  the  opin- 
ion that  it  is  untenable  under  the  facts  In 
this  record.   Plaintiff  had  nothing  to  do  .with 


making  the  fire;  none  of  the  party  whom 
she  was  chaperoning  had  anything  to  do  with 
this  violation  of  the  ordinance.  The  Are  had 
been  made  by  others,  and  she  was  standing 
near  It  for  a  few  seconds,  observing  her  Bis- 
ter and  others  coasting,  when  the  bank  fell 
and  she  was  hurt  Cases  called  to  our  at- 
tention by  learned  counsel,  wherein  the  facts 
were  that  persons  were  hurt  while  unlaw- 
fully coasting  upon  streets  by  alleged  ob- 
structions In  such  streets,  are  clearly  not  In 
point  If  it  be  urged  that  her  act  in  chaper- 
oning these  young  people  who  were  coasting 
at  a  place  forbidden  by  ordinance  made  her  aa 
guilty  as  they  were,  or  that  she  aided  and 
abetted  this  violation  of  an  ordinance  by 
bringing  a  sled  to  her  young  sister,  the 
obvious  answer  is  that  the  coasting  was  not 
the  proximate  cause  of  her  Injury.  Since 
plaintiff  was  lawfully  upon  the  street  and 
when  hart  was  not  engaged  in  any  unlawful 
act  the  duty  ceteris  paribus  was  owed  her 
by  the  city  to  make  the  street  on  which  she 
stood  reasonably  safe  for  her  use. 

[I]  IV.  Lastly,  upon  this  phase,  it  is  urged 
that  since  plaintiff  was  sul  juris,  she  could 
and  should  have  seen  this  overhanging  bank, 
and  have  realised  its  potential  danger,  which 
danger,  it  Is  urged,  was  just  as  apparent  to 
her  as  it  was  to  the  defendant  The  record 
shows  that  plaintiff  had  never  been  along 
this  street  or  sidewalk  space  since  it  was 
graded;  that  she  had  not  seen  the  patent 
evidences  of  its  recent  caving  at  other  near 
points,  because  she  had  at  the  instant  before 
she  .was  hurt  approached  this  wall  from  the 
center  of  the  street;  that  It  was  night  and 
except  for  the  fire  in  question,  very  dark,  so 
that  she  saw  only  some  6  or  6  feet  of  the 
wall,  and  this  portion  bat  dimly,  and  only  by 
the  light  of  this  small  fire.  t 

On  her  evidence  on  this  point  of  which 
there  was  some  corroboration,  and  some  con- 
tradiction, It  became  a  question  of  fact  for 
the  jury,  and  not  a  question  of  law  for  the 
court  as  to  whether  the  danger  was  appar- 
ent to  her,  or  whether  she  saw,  or  ought  un- 
der the  circumstances  to  have  seen,  the  po- 
tential menace  of  the  situation.  We  are, 
upon  the  whole,  of  the  opinion  that  there  was 
a  case  made  for  the  jury,  and  that  each  of 
the  defendant's  three  contentions  to  the  con- 
trary should  be  disallowed. 

[9]  V.  In  the  course  of  the  examination 
of  Dr.  Hamilton  (who  was  a  witness  for 
plaintiff  and  who,  as  plaintiff's  family  phy- 
sician, had  attended  her  professionally  and 
treated  her  for  the  Injury  In  controversy 
here)  he  was  asked,  over  defendant's  objec- 
tion, this  question:  "Do  you  Bee  any  evi- 
dence of  Miss  Katherine's  (plaintiff)  feigning 
these  tears?"  After  some  discussion  on  the 
point  of  the  admissibility  of  this  question, 
It  was  held  by  the  trial  court  to  be  a  proper 
one.  Whereupon  counsel  repeated  It  to  the 
witness,  changing  the  verbiage  thereof  slight- 
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ly,  thus:  "Answer,  what,  if  any,  evidence 
you  found  of  her  feigning  these  tears?' 
The  witness  answered,  "I  could  not  say  that 
there  was  any  evidence  that  she  is  feigning." 

[11-12]  It  Is  difficult  to  ascertain  from  the 
record  whether  counsel  for  plaintiff  was  ask- 
ing the  above  question  .with  reference  to 
plaintiff's  attitude  upon  the  witness  stand, 
or  as  to  her  condition  while  the  witness  was 
treating  her,  or  as  to  her  attitude  while  sit- 
ting in  court  and  observing  and  taking  part 
in  the  trial.  And  while  the  sequence  with 
which  the  witness  testified  in  the  case  would 
seem  to  exclude  the  first  hypothesis,  there  are 
yet  Indicia  in  the  record  that  the  question 
had  reference  to  the  attitude  of  the  witness 
while  taking  part  in  the  trial.  For  counsel 
for  defendant  had  before  asked  that  the 
jury  be  discharged  on  account  of  the  be- 
havior of  the  plaintiff.  Regardless  of  these 
hypotheses,  the  question  invaded  the  jury's 
province.  There  was  a  general  denial  in 
the  case;  the  extent  of  plaintiff's  Injuries 
and  the  question  of  their  permanence  vel 
non  were  sharply  contested,  and  It  Is  here 
and  now  most  strenuously  contended  that 
the  verdict  herein  is  excessive.  The  evi- 
dence In  the  case,  the  demeanor  of  the  wit- 
ness on  the  stand,  and  the  question  whether 
or  not  plaintiff  was  malingering  and  feign- 
ing as  to  the  symptoms  of  her  injuries  were 
questions  solely  for  the  jury.  Clearly,  one 
witness  may  not  pass  upon  the  credibility  of 
another  witness.  Hunt  v.  Gas  Go.,  8  Allen 
(Mass.)  160/85  Am.  Dec.  897;  Holllman  v. 
Cabanne,  48  Mo.  568.  Neither  may  an  expert 
witness  give  his  opinion  upon  the  existence, 
or  nonexistence  of  the  very  matters  and  con- 
ditions which  are  vital  Issues  in  the  case. 
Delner  v.  Sutermelster,  266  Mo.  505,  178  S. 
W.  757.  The  question  was  Improper,  and 
the  answer  probably  contributed  largely  to 
the  swollen  verdict  in  the  case. 

[13]  VI.  (Defendant  asked,  and  now  com- 
plains that  the  court  refused,  the  below  in- 
struction, to  wit: 

"The  court  instructs  the  jury  that  although 
you  may  find  from  the  evidence  that  plaintiff 
was  Injured  at  the  time  and  place  claimed  by 
her,  yet  if  you  further  find  from  tie  evidence 
that  the  bank  of  clay  which  fell  upon  her  had, 
before  the  accident,  been  frosen  and  thereby  ren- 
dered the  north  side  of  Forty-Ninth  street,  be- 
tween Prospect  and  Wabash  avenues,  reasona- 
bly safe  for  travel,  and  that  said  bank  was 
thawed  loose  at  the  time  of  such  accident  by  the 
building  of  a  fire,  the  evening  of  the  accident, 
and  that  it  thereupon  fell  on  plaintiff,  you  are 
instructed  that  a  sufficient  time  had  not  elapsed 
before  the  accident  to  impart  to  the  city  notice 
of  such  condition  of  the  bank,  and  that  plaintiff 
cannot  recover,  and  your  verdict  must  be  for 
the  defendant,  Kansas  City." 

However,  since  the  court  gave  sua  sponte 
the  below  instruction,  in  all  material  sub- 
stance similar  to  that  which  was  refused, 
no  error  inures  from  the  failure  of  the  court 
210  S.W.— 2 


to  give  the  above  instruction..  For  the  in- 
struction given  by  the  court  on  this  theory 
of  defense  reads  thus: 

"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  on  and  before 
December  15,  1014,  the  embankment  In  question 
was  reasonably  safe  for  persons  to  pass  on  and 
along  the  north  aide  of  Forty-Ninth  street,  and 
if  you  find  from  the  evidence  that  on  said  date 
a  fire  was  maintained  adjacent  to  the  part  of 
the  embankment  which  fell,  and  that  [sic]  the 
direct  result  of  such  fire,  if  any,  said  bank  was 
caused  to  fall,  then  the  defendant  city  had  no 
notice  thereof,  and  you  must  find  for  defend- 
ant Kansas  City." 

While  there  Is  a  patent,  but  harmless,  cleri- 
cal error  In  the  above  Instruction,  the  mean- 
ing of  it  is  plain.  It  Is  also  plain  that  it 
presents  to  the  jury  the  identical  defense 
presented  by  the  instruction  refused.  We 
disallow  this  contention. 

VII.  Defendant  asked  and  the  trial  court 
refused  the  below  Instruction,  to  wit: 

"The  court  instructs  the  jury  that,  although 
you  may  find  from  the  evidence  that  plaintiff 
was  Injured  at  the  time  and  place  claimed  by 
her,  yet  if  you  find  from  the  evidence  that  plain- 
tiff, by  standing  near  the  embankment  which 
fell  upon  her  while  the  bank  was  subjected  to 
the  heat  of  a  fire  built  near  it,  and  that  said 
fire  caused  said  bank  to  fall,  did  not  exercise 
ordinary  care  under  the  circumstances,  and  that 
such  lack  of  care  directly  contributed  to  her 
Injury,  then  plaintiff  cannot  recover,  and  your 
verdict  must  be  for  defendant,  Kansas  City." 

We  think  this  was  error.  There  were 
both  plea  and  proof  upon  defendant's  part  of 
contributory  negligence.  Plaintiff  was  sul 
juris;  and,  while  she  says  that  she  could 
not  see  the  clay  wall,  except  by  the  light 
of  the  bonfire,  which  Illuminated  only  some  4 
or  5  feet  of  it,  and  thus  as  we  have  ruled 
made  a  case  to  go  to  the  Jury,  there  was- 
countervailing  testimony  adduced  on  defend- 
ant's part  which  tended  to  prove  that  this 
fire  was  of  such  sice  and  character  that  It 
so  lighted  up  this  clay  bank  as  to  make  its 
menace  apparent 

[14]  VIII.  It  is  also  urged  that  instruc- 
tion C2,  which  was  the  chief  and  (except  for 
a  mere  formal  instruction  withdrawing  cer- 
tain evidence  from  the  jury)  the  only  in- 
struction asked  by  plaintiff,  is  erroneous, 
for  that  it  assumes  as  true  one  of  the  vital, 
contested  issues  of  the  case.  That  la  to  say, 
that  it  tells  the  jury  that  the  clay  wall  in 
question  was  reasonably  certain  to  fall.  It 
is  a  close  and  difficult  question  whether  the 
language  and  grammatical  construction  of 
this  Instruction  makes  it  susceptible  or  not 
to  the  criticism  urged.  The  law  is  well  set- 
tled in  favor  of  defendant's  abstract  conten- 
tion. Crow  v.  Houck's  By.,  212  Mo.  589,  111 
S.  W.  583 ;  Coffey  v.  Carthage,  186  Mo.  573, 
85  S.  W.  532;  Miller  v.  Busey,  186  S.  W. 
983 ;  Ganey  v.  Kansas  City,  259  Mo.  654,  168 
S.  W,  610.    It  Is  only  the  language  of  the 
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Instruction,  therefore,  which  makes  the  point 
doubtful  The  Instruction  Is,  to  cay  the  least 
of  It,  ambiguous.  Since  the  case  must  be 
reversed  upon  other  grounds,  we  need  not  say 
more  upon  the  question,  for  doubtless  learn- 
ed counsel  for  plaintiff  will  be  advised  upon 
another  trial  to  so  recast  this  instruction 
as  wholly  to  obviate  the  criticism  urged. 

[IS]  IX.  We  are  also  of  the  opinion  that 
the  verdict  is  excessive.  This  condition  can 
also  be  corrected  upon  a  new  trial,  In  the 
event  that  the  triers  of  fact  do  not  see  fit 
to  do  so  of  their  own  initiative.  For  the  er- 
rors pointed  out,  let  the  case  be  reversed, 
and  remanded  for  a  new  trial  not  inconsist- 
ent with  what  we  have  herein  ruled. 

All  concur;  WILLIAMS,  P.  J.,  In  result 
and  in  all  except  paragraphs  1  and  9. 


(277  Ho.  90) 

LEFTRIDGE  v.  WESTERN .  UNION  TELE- 
GRAPH CO.     (No.  20108.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  1,  1919.) 

1.  COMMERCE  ®=»28— "INTERSTATE  COMMERCE" 
— TRANSMISSION  OF  TELEGRAMS. 

The  transmission  of  messages  from  state  to 
Jtate  is  commerce  among  the  several  states,  and 
therefore  subject  to  regulation  by  Congress  un- 
der Const  U.  S.  art  1. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Interstate 
Commerce.] 

2.  Commerce  «=»59— Interstate  Commerce— 
Telegraph  Companies  —  Operation  of 
State  Laws. 

The  interstate  commerce  character  of  mes- 
sages transmitted  from  one  state  to  another  does 
not  relieve  telegraph  company  from  operation  of 
laws  of  states  enacted  by  the  states  in  the  ex- 
ercise of  their  power  over  men  and  things  sit- 
uated within  their  jurisdiction. 

3.  Contracts  «=>144,  825— Construction— 
Laws  Applicable. 

Contracts  are  construed  and  enforced  ac- 
cording to  the  laws  of  the  state  within  which 
the  contract  was  made. 

4.  Criminal  Law  <S=»1— Laws  Applicable. 

The  criminal  character  of  an  act  is  determin- 
sd  by  the  laws  of  the  state  within  which  the 
act  was  committed. 

6.  Commerce  <S=»10— Interstate  Commerce— 
State  Legislation. 
Failure  of  Congress  to  legislate  upon  subject 
of  interstate  commerce  does  not  leave  states 
without  jurisdiction  to  enforce  civil  rights  and 
redress  civil  wrongs  incident  to  its  prosecution 
within  their  borders. 

0.  Commerce  «=8(7)— Interstate  Commerce 
—Telegraph  Companies. 
Rev.  St  1900,  |  3330,  making  the  delivery 
of  an  altered  telegraph  a  penal  offense,  is  inap- 


plicable to  transmission  of  message  from  one 
state  to  another,  having  been  abrogated  in  its 
application  to  such  messages  by  Act  Cong.  June 
18,  1910,  c.  309,  placing  telegraph  companies, 
in  the  transmission  of  interstate  messages,  under 
the  control  of  the  Interstate  Commerce  Commis- 
sion, though  such  act  made  no  provision  as  to 
delivery  of  messages  without  material  altera- 
tion. 

7.  Courts  *=»97(5)  —  Decisions  —  Federal 
Decisions. 
In  action  in  state  court  involving  the  ques- 
tion of  whether  a  state  law  regulating  trans- 
mission of  telegrams  has  been  superseded  by  the 
federal  statute,  a  decision  of  the  Supreme  Court 
of  the  United  States  held  controlling  on  the 
state  Supreme  Court 

Appeal  from  Circuit  Court,  Macon  County; 
Nat  Shelton,  Judge. 

Suit  by  J.  M.  Leftridge  against  the  West- 
ern Union  Telegraph  Company,  a  corpora- 
tion. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

Franklin  Ferries  and  Geo.  F.  Held,  both 
of  St  Louis  (Albert  T.  Benedict,  of  New  York 
City,  of  counsel),  for  appellant 


BROWN,  C.  This  is  a  suit  against  the 
Western  Union  Telegraph  Company,  a  cor- 
poration, to  recover  the  penalty  of  $300  im- 
posed by  the  terms  of  section  3330  of  the 
Revised  Statutes  of  this  state  (1909),  for  fail- 
ure to  transmit  and  use  due  diligence  to  deliv- 
er into  the  hands  of  the  addressee  at  McComb, 
111.,  without  material  alteration,  a  telegram 
delivered  to  it  by  plaintiff  on  May  21,  1915, 
at  Its  office  in  Clarence,  Mo.,  for  that  purpose, 
all  charges  being  paid.  The  telegram  was 
materially  altered  before  delivery  by  the*  sub- 
stitution of  the  word  "dead"  for  the  word 
"bad." 

No  fault  is  found  with  the  form  of  the 
petition  except  as  indicated  in  a  general  de- 
murrer filed  thereto,  with  the  following  spec- 
ification : 

"And  for  the  farther  reason  that  said  pe- 
tition on  its  face  shows  that  the  message  upon 
which  this  suit  is  based  was  filed  at  the  town  of 
Clarence,  in  the  state  of  Missouri,  and  destined 
to  the  town  of  McComb,  in  the  state  of  Illinois, 
and  is  therefore  interstate  commerce,  so  that 
the  statute  of  Missouri  (section  3330)  under 
which  this  suit  is  brought  if  construed  as  au- 
thorising the  recovery  of  the  penalty  therein 
provided  in  respect  to  such  message,  would  bo 
unconstitutional,  null,  and  void  and  in  violation 
of  article  1,  {  8,  of  subdivision  3  of  the  Consti- 
tution of  the  United  States,  conferring  on  Con- 
gress the  power  to  regulate  commerce  among 
the  several  states,  and  would  also  be  in  viola- 
tion of  and  in  opposition  to  the  acts  of  Con- 
gress passed  and  approved  in  pursuance  of  said 
article  1,  |  8,  of  said  subdivision  3,  and  es- 
pecially the  act  of  Congress  passed  and  approv- 
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ed  June  18,  1810,  being  the  Thirty-Sixth  Stat- 
ute* at  Large  of  the  United  State*,  at  page  539." 

The  demurrer  was  overruled,  and,  the  de- 
fendant declining  to  plead  oyer,  judgment 
was  entered  for  plaintiff,  from  which  the  de- 
fendant prosecutes  this  appeal. 

The  only  question  presented  is  whether  the 
provision  of  the  state  statute  imposing  the 
penalty  sued  for  was,  at  the  time  this  mes- 
sage was  delivered  to  the  defendant  for 
transmission,  valid  and  operative  under  the 
provisions  of  the  Interstate  commerce  clause 
of  the  Constitution  of  the  United  States  and 
the  acts  of  Congress  upon  the  same  subject 

[1-1]  That  the  transmission  of  messages 
from  state  to  state  by  means  of  telegraph  is 
commerce  among  the  several  states,  and  there- 
fore subject  to  regulation  by  Congress  under 
the  power  granted  in  section  8  of  the  first 
article  of  the  federal  Constitution,  is  un- 
questioned. Pensacola  Telegraph  Co.  v.  West- 
ern Union  Telegraph  Co.,  96  U.  S.  1,  24  L.  Ed. 
708 ;  Telegraph  Co.  v.  Texas,  105  U.  S.  460,  26 
L.  Ed.  1067 ;  Western  Union  Telegraph  Co.  v. 
Pendleton,  122  U.  S.  347,  7  Sup.  Ct.  1126,  30 
L.  Ed.  1187 ;  Weitern  Union  Telegraph  Co.  v. 
James,  162  U.  S.  650,  16  Sup.  Ct  934,  40  L. 
Ed.  1105.  It  Is  equally  well  settled  that  the 
character  of  these  carriers  as  instruments  of 
interstate  commerce  does  not  relieve  them 
from  operation  of  laws  enacted  by  the  states 
In  the  exercise  of  their  power  over  men  and 
things  situated  within  their  jurisdiction. 
This  control  covers  the  entire  field  of  human 
activity,  both  civil  and  criminal,  within  their 
borders.  Contracts  made  within  the  state 
are  construed  and  enforceable  according  to 
Its  laws,  and  acts  are  adjudged  crimes  by 
the  same  standard.  Congress,  by  failing  to 
legislate  upon  the  subject  of  interstate  com- 
merce? did  not  leave  the  states  without  juris- 
diction to  enforce  civil  rights  and  redress 
civil  wrongs  incident  to  its  prosecution  with- 
in their  borders. 

The  enactment  by  Congress  of  the  Inter- 
state Commerce  Law  in  the  exercise  of  the 
constitutional  power  changes  this  condition 
materially  with  respect  to  interstate  car- 
riers by  rail  and  placed  them  under  the  con- 
trol of  the  commission  it  created  in  many 
respects.  This  control  was  extended  by  laws 
enacted  from  time  to  time  in  the  interest  of 
safety  and  uniformity,  until  the  instrumen- 
talities of  Interstate  transportation  were  con- 
trolled In  their  operation  by  federal  laws  ap- 
plying to  every  detail  in  the  relation  of  these 
carriers  to  the  public  as  well  as  to  their  own 
employes,  leaving  no  room  for  the  interven- 
tion of  the  state,  which  still  retained,  in  most 
respects,  the  power  to  regulate  telegraphic 
agencies  in  their  relation  to  the  public. 
Western  Union  Telegraph  Co.  v.  James, 
supra;  Western  Union  Telegraph  Co.  v.  Mil- 
ling Co.,  218  U.  S.  406,  31  Sup.  Ct  59,  54  L. 
Ed.  1088,  36  L  R.  A.  (N.  S.)  220,  21  Ann.  Cas. 
815;.  Western  Union  Telegraph  Co.  v.  Crovo, 


220  U.  S.  364,  81  Sup.  Ct.  390,  55  L.  Ed.  498. 

The  only  question  In  this  case  is  whether 
Congress  has  now,  by  the  act  of  June  18, 
1910  (36  Statutes  at  Large,  044)  occupied 
the  field  covered  by  this  suit  so  as  to  exclude 
the  power  of  the  state  to  impose  upon  the 
telegraph  company  a  penalty  for  its  failure 
to  deliver  a  message  received  by  It  in  this 
state  to  the  addressee  in  another  state  with- 
out material  alteration.  It  would  be  difficult 
.to  Imagine  a  clearer  illustration,  not  only  of 
the  interstate  character  of  the  transaction, 
but  also  the  interstate  character  of  the  con- 
trol assumed  by  this  state,  m  which  the  only 
act  necessarily  performed  is  the  harmless 
one  of  receiving  the  message  and  payment 
for  its  transmission.  The  act  or  failure  to 
act  which  incurs  the  penalty  Is  to  be  per- 
formed in  another  state.  It  is  not  contem- 
plated that  the  law  should  hold  its  ear  to  the 
Instrument  receiving  it  In  the  foreign  state  to 
ascertain  whether  it  gives  forth  the  proper 
sound.  The  operator  who  writes  It  down  is 
the  one  who  puts  It  In  words  which  It  did  not 
contain,  for  delivery. 

If  the  duty  of  the  telegraph  company  in 
receiving  and  handling  this  message  Is  com- 
pletely covered  by  the  Interstate  Commerce 
Act  (Act  Cong.  Feb.  4,  1887,  c.  104,  24  Stat 
379)  as  amended  In  1910,  it  Is  plain  that  the 
state  law  prescribing  the  performance  of  the 
duty  and  Imposing  the  penalty  for  its  non- 
performance is  thereby  abrogated;  for,  when 
it  had  performed  its  entire  duty  under  the 
paramount  law,  there  was  no  roqm  for  fur- 
ther control.  Thi* principle  has  been  so  often 
applied  In  cases  involving  the  acts  of  Con- 
gress relating  to  Employers'  Liability  and 
Safety  Appliances  that  It  would  be  futile  to 
cite  the  many  cases  in  the  federal  and  state 
courts  which  have  placed  It  outside  the  re- 
gion of  legitimate  debate.  In  the  late  case 
of  Holloway  v.  Missouri,  Kansas  4  Texas 
Railway  Co.,  208  S.  W.  27,  not  yet  officially 
reported,  this  court  said : 

"When  Congress,  in  the  exercise  of  its  plenary 
constitutional  power,  enacts  a  law  relating  to  a 
particular  subject,  the  statute  so  enacted  is  not 
only  paramount  to  all  state  legislation  upon 
that  subject  but  the  legislative  power  of  the 
state  to  occupy  the  same  field  ceases." 

It  only  remains  to  state  whether  Congress 
has  occupied  the  field  we  are  now  traversing. 

By  the  first  paragraph  of  section  1  of  the 
act  to  regulate  commerce  as  amended  by  the 
act  of  June  18,  1910  (36  Statutes  at  Large, 
545  [United  States  Compiled  Statutes  1916, 
§  8563]),  It  Is  provided  as  follows: 

"That  the  provisions  of  this  act  shall  apply 
to  any  corporation  or  any  person  or  persons  en- 
gaged in  the  transportation  of  oil  or  other  com- 
modity, except  water  and  except  natural  or  ar- 
tificial gas,  by  means  Of  pipe  lines,  or  partly  by 
pipe  lines  and  partly  by  railroad,  or  partly  by 
pipe  lines  and  partly  by  water,  and  to  telegraph, 
telephone,  and  cable  companies  (whether  wire 
or  wireleu)  engaged  m  tending  menage*  from 
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one  state,  territory,  or  district  of  the  XJnited 
State*,  to  any  other  state,  territory,  or  iis- 
trict  of  ike  United  State*,  or  to  any  foreign 
country,  who  shall  be  considered  and  held  to  be 
common  carrier*  within  the  meaning. and  pur- 
pose of  this  act:  *  *  *  Provided,  however, 
that  the  provisions  of  this  act  shall  not  apply 
to  *  *  *  nor  *haU  they  apply  to  the  trans- 
mission of  messages  by  telephone,  telegraph,  or 
cable  wholly  within  one  state  and  not  transmit- 
ted  to  or  from  a  foreign  country  from  or  to  any 
etote  or  territory  a*  aforetaHL"  The  amenda- 
tory words  are  in  italics. 

Paragraph  8  of  the  same  section  as  amend- 
ed, provides: 

"All  charges  made  for  any  service  rendered  or 
to  be  rendered  in  the  transportation  of  passen- 
gers or  property  and  for  the  transmission  of 
messages  by  telegraph,  telephone,  or  cable,  as 
aforesaid,  or  in  connection  therewith,  shall  be 
jnst  and  reasonable;  and  every  unjust  and  un- 
reasonable charge  for  such  service  or  any  part 
thereof  is  prohibited  and  declared  to  be  unlaw- 
ful: Provided,  that  menage*  by  telegraph,  tele- 
phone, or  cable,  subject  to  the  provision*  of  thi* 
act,  may  be  classified  into  day,  night,  repeated, 
unrepeated,  letter,  commercial,  pre**,  govern- 
ment, and  fitch  other  dosses  a*  are  just  and 
reasonable,  and  different  rates  may  be  charged 
for  the  different  dosses  of  message*:  And  pro- 
vided further,  that  nothing  in  this  act  shall  be 
construed  to  prevent  telephone,  telegraph,  and 
cable  companies  from  entering  into  contracts 
with  common  camera  for  the  exchange  of  serv- 
ices." 

Section  3  (Comp.  St  |  8666)  makes  It  un- 
lawful for  any  common  carrier  subject  to 
the  provisions  of  the  act  to  give  any  unjust 
or  unreasonable  preference.  Section  10 
(Comp.  St  i  8574)  provides  that  any  common 
carrier  subject  to  the  provisions  of  the  act 
who  shall  violate  any  of  Its  provisions  shall 
be  guilty  of  a  misdemeanor  and  subject  to  a 
fine  not  to  exceed  $5,000.  Section  15  of  the 
act  gives  the  Interstate  Commerce  Commis- 
sion upon  investigation  plenary  power  to 
prescribe  what  shall  be  reasonable  rates  to 
be  charged  by  telegraph  companies  as  well 
as  of  other  common  carriers  under  its  juris- 
diction. 

If  there  Js  anything  provided  in  this  act  or 
in  any  other  congressional  legislation  cover- 
ing the  same  field,  it  has  not  been  called  to 
our  attention.  The  provisions  of  the  Inter- 
state Commerce  Act  imposing  the  penalties 
being  limited  to  cases  of  violation  of  the 
terms  of  the  act,  which  contains  no  provision 
to  which  our  attention  has  been  directed 
regulating  or  expressly  requiring  the  deliv- 
ery of  interstate  messages  promptly  and  with- 
out material  alteration  to  the  addressee  at 
the  place  of  destination,  it  may  be  contended 
that  the  subject  has  been  deliberately  left  by 
Congress  to  the  exercise  of  the  police  power 
of  the  several  states  having  cognizance 
-of  the  wrong.  There  Is  plausibility  in  the  ar- 
gument; for  It  is  not  to  be  presumed  that 
•Congress  would  withdraw  from  the  state  the 


right  to  protect  persons  and  property  within 
its  limits  otherwise  than  by  the  expression 
of  a  clear  Intention  to  that  effect  This  argu- 
ment in  Its  application  to  this  case  has  been 
met  by  the  Supreme  Court  of  the  United 
States  In  the  case  of  Western  Union  Tele- 
graph Co.  v.  Brown,  234  U.  S.  542,  34  Sup. 
Ct  955,  58  L.  Ed.  1457,  in  which  It  was  sought 
to  recover  damages  authorized  by  a  statute 
of  South  Carolina  for  the  nondelivery  of  a 
telegram  transmitted  from  that  state  to  the 
addressee  in  the  District  of  Columbia.  The 
court  held  the  statute  to  be  unconstitutional 
as  an  attempt  to  regulate  commerce  among 
the  states  in  so  far  as  it  attempted  to  deter- 
mine the  conduct  required  of  the  telegraph 
company  in  transmitting  a  message  from 
South  Carolina  to  the  District  of  Columbia, 
by  determining  the  consequences  of  not  pur- 
suing such  conduct  This  case  was  followed 
in  Western  Union  Telegraph  Co.  v.  Blllsoly, 
116  Val  562,  82  S.  E.  91.  That  case  like  the 
one  at  bar  was  a  suit  for  a  penalty  Imposed 
by  the  state  of  Virginia  for  nondelivery  of  a 
message  filed  for  transmission  in  that  state. 
The  same  question  afterwarg  came  before  the 
United  States  Circuit  Court  of  Appeals  of 
this  circuit  on  appeal  from  the  Western  Dis- 
trict of  Oklahoma.  Gardner  v.  Western  Un- 
ion Telegraph  Co.,  231  Fed.  405,  145  C.  C.  A. 
399.  The  action  was  by  the  addressee  for  de- 
lay In  delivery  to  him  in  Oklahoma  of  a  mes- 
sage transmitted  from  Kansas.  The  question 
arose  upon  the  validity  of  the  following 
agreement  printed  upon  the  back  of  the  mes- 
sage: 

"That  the  company  should  not  be  liable  for 

damages  or  statutory  penalties  In  any  case 
where  the  claim  was  not  presented  in  writing 
within  sixty  days  after  the  message  was  filed 
with  the  company  for  transmission." 

The  Constitution  of  Oklahoma  made  this 
limitation  as  to  time  null  and  void.  The 
court  held  that  this  constitutional  provision 
was  not  applicable  to  interstate  messages. 

These  three  cases  together  stand  upon  the 
theory  that,  although  the  amendment  of  1910 
contains  no  provision  directly  controlling 
the  action  of  the  respondent  with  respect  to 
the  delivery  of  this  message,  It  was  an  ex- 
ercise of  the  constitutional  authority  of  Con- 
gress by  which  the  company  was  placed  un- 
der the  control  of  the  Interstate  Commerce 
Commission  with  respect  to  Its  rates,  rules, 
and  classification  of  Its  contracts,  including 
the  equality  and  fairness  of  Its  service  and 
charges,  that  by  imposing  certain  penalties 
for  violation  of  its  duties  in  these  respects 
It  exercised  its  undoubted  prerogative  to  con- 
trol the  conduct  of  this  class  of  business  by 
penal  process,  and  that  having  occupied  this 
field  of  legislation,  the  state  was  excluded. 
If  Congress  chose  to  let  the  rights  and  duties 
of  the  company  rest  upon  the  common  law, 
the  state  could  not  complain. 

[I,  F}  -This  is  the  foundation  upon  which 
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these  cases  stand.  We  think  It  Is  sound  even 
without  the  authority  of  the  Bram  Case, 
which  controls  ns. 

The  judgment  of  the  circuit  court  for  Ma- 
con county  is  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  judgment  in 
accordance  with  these  views. 

RAILBY,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court.   All  concur. 


<m  Mo.  1ST) 

orrr  or  st.  loots  v.  chas.  v.  querl 

LUMBER  GO.     (No.  19TB9.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  4,  1919.) 

X.  JUDGMENT     <S=650  —  R*S  ADJVDICATA.  — r 

Finautt  or  Determination— Condemna- 
tion Proceedings— Exceptions  to  Rbpobt. 
Where  appellant  took  no  exception,  no  ap- 
peal, or  term  bill  of  exception*  to  action  of  cir- 
cuit court  in  sustaining  exceptions  filed  to 
first  report  of  commissioners  in  condemnation 
proceeding,  he  is  precluded  from  having  the 
identical  issues  decided  at  subsequent  term  upon 
exception  to  second  report 

2.  Coxtbts  «=»99(1)— Law  of  Cask— Excep- 
tions to  Commissioners'  Rbpobt. 
Where  appellant  took  no  exception,  no  ap- 
peal, or  term  bill  of  exceptions  to  action  of 
circuit  court  in  sustaining  exceptions  filed  to 
first  report  of  commissioners  in  condemnation 
proceeding,  he  would  be  precluded  from  having 
reviewed  in  the  Supreme  Court  the  action  of  the 
circuit  court,  although  he'  sought  to  raise  the 
identical  issue  at  a  subsequent  term  by  excep- 
tion to  second  report 

Appeal  from  St  Louis  Circuit  Court;  Kent 
Koerner,  Judge. 

Condemnation  proceedings  by  the  City  of 
St  Louis  against  the  Chas.  F.  Querl  Lumber 
Company  and  others.  From  judgment  of  con- 
demnation, the  named  defendant  appeals. 
Affirmed. 

Geo.  W.  Lubke  and  Geo.  W.  Lubke,  Jr., 
both  of  St  Louis,  for  appellant 

Charles  H.  Daues,  City  Counselor,  and  Lam- 
bert El  Walther,  both  of  St  Louis,  for  re- 
spondent 

FARIS,  X  The  dty  of  St  Louis,  pursuant 
to  an  ordinance  duly  passed  in  that  behalf, 
instituted  proceedings  against  appellant  and 
others  as  defendants  to  condemn  certain  par- 
cels of  land  for  the  purpose  of  widening  a 
street  called  Blase  avenue 

To  this  end  a  board,  of  commissioners  was 
appointed  by  the  circuit  court,  who  proceed- 


ed pursuant  to  law  to  ascertain  and  report 
their  findings  of  the  damages  which  would  be 
sustained  by  the  appropriation  of  the  prop- 
erty of  defendants  in  the  proceedings  far  the 
use  stated.  These  commissioners  found,  and 
so  reported  to  the  circuit  court,  that  appel- 
lant was  the  owner  of  a  certain  parcel  of 
the  land  sought  to  be  condemned  for  street 
purposes,  and  that  it  would  sustain  damages 
in  the  sum  .of  $2,429.46  by  the  appropriation 
thereof.  The  above  report  was  filed  In  the 
circuit  court  on  the  29th  day  of  September . 
1918. 

Thereafter  certain  persons,  who  were  the 
owners  of  property  In  the  benefit  district 
(which  property  was  liable  to  assessment} 
for  the  payment  of  the  awards  In  favor  of 
appellant  and  others),  filed  exceptions  to  the 
report  of  the  board  of  commissioners.  The 
grounds  of  these  exceptions  are  self-explana- 
tory, and,  so  far  as  the  same  are  pertinent  to 
the  questions'  raised  on  this  appeal;  read 
thus:  ... 

"That  the  commissioners  erred  in  awarding 
to  the  Charles  F.  Querl  Lumber  Company  any 
damages  because  a  strip  of  land  twenty-five  feet 
in  width,  and  having  a  depth  of  five  hundred 
twenty  feet  one  and  three-eighth  inches  east- 
wardly  from  the  east  line  of  Broadway,  for  the 
taking  of  which  damages  were  awarded  to  the 
said  company  by  the  commissioners,  had  been 
dedicated  to  public  use  for  highway  purposes, 
and  had  been  continuously  used  as  a  public 
highway  for  more  than  ten  years  prior  to  the 
institution  of  this  suit" 

The  above  exceptions  came  on  for  hearing 
before  the  circuit  court  on  the  28th  day  of 
January,  1914,  and  at  the  December  term, 
1913,  of  the  circuit  court,  and  were  tried  by 
the  court  sitting  as  a  jury.  On  said  trial  the 
court  sustained  the  exceptions  of  the  special 
taxpayers  upon  the  specific  ground  that  the 
reasons  therefor  above  set  out  were  as  a 
matter  of  fact  true,  and  thereupon  set  aside 
the  report  of  the  commissioners.  To  this 
action  of  the  trial  court  appellant  neither  ex- 
cepted at  the  time  nor  filed  any  term  bill  of 
exceptions.  On  setting  aside  the  report  of 
the  commissioners,  the  circuit  court  as  he  is 
by  the  charter  of  St  Louis  in  his  discretion 
permitted  to  do,  ordered  "that  a  new  ap- 
praisement and  assessment  be  made  herein," 
and  to  this  end  appointed  a  new  board  of 
commissioners,  who  duly  qualified,  and  on 
June  4,  1914,  and  at  a  term  subsequent  to 
that  at  which  the  exceptions  supra  were  sus- 
tained, filed  their  report  The  latter  report 
following  and  being  governed  by  the  finding 
of  the  circuit  court  touching  the  dedication 
by  prescription  of  appellant's  land,  awarded 
to  appellant  only  nominal  damages,  to  wit, 
one  dollar,  for  the  appropriation  thereof. 

Upon  the  coming  in  of  the  latter  report  ap- 
pellant filed  exceptions  thereto,  which,  so 
far  as  they  are  pertinent  to  the  point  con- 
fronting us,  read  thus: 
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"That  said  commissioner*  also  erred  unjust- 
ly and  illegally  in  holding  and  finding  that  the 
parcel  of  ground  twenty-five  feet  in  width  and 
five  hundred  and  twenty  feet  and  one  and  three- 
eighths  inches  in  depth,  belonging  to  this  de- 
fendant, and  adjoining  Blase  avenue,  thirty 
feet  wide,  is  a  public  highway  by  virtue  of 
adverse  user  and  prescription;  and  that  said 
commissioners  also  erred  and  unjustly  and  il- 
legally held  and  found  that  this  defendant  was 
and  is  entitled  to  damages  of  only  one  dollar  for 
the  appropriation  thereof,  whereas  said  parcel 
of  ground  was  not  and  never  has  been  a  public 
Ktreet,  but  is  the  property  of  this  defendant,  and 
la  of  a  value  largely  in  excess  of  one  dollar; 
'  and  the  said  commissioners  also  erred  and 
unjustly  and  illegally  found  that  the  benefits 
derived  by  this  defendant  to  other  property 
owned  by  it  by  said  proposed  opening  amounts 
to  sixty  dollars  and  forty-eight  cents,  for  that 
said  property  of  this  defendant  was  not  and 
will  not  be  benefited  to  that  extent" 

To  the  above  exceptions  an  answer  was 
filed  by  those  property  owners  whose  prop- 
erty situate  In  the  benefit  district  was  liable 
for  the  payment  of  the  award  made.  This 
answer  set  up  as  an  estoppel  the  action  had 
by  the  court  at  the  preceding  term,  wherein, 
as  above  set  out,  exceptions  were  sustained 
to  the  report  of  the  first  board  of  commis- 
sioners, for  that  the  court  found  that  title  to 
the  strip  of  land  In  controversy  had  passed 
from  appellant  to  the  public  by  prescription. 
Appellant  moved  to  strike  out  so  much  of 
this  answer  as  bottomed  estoppel  upon  the 
action  of  the  court  in  sustaining,  upon  the 
ground  stated,  the  exceptions  first  filed,  and, 
its  motion  being  overruled,  duly  excepted. 
Afterwards,  the  exceptions  of  appellant  to 
the  report  of  the  second  or  last  board  of  com- 
missioners coming  on  to  be  heard,  appellant 
offered  to  prove  that  the  land  in  controversy 
had  never  been  used  as  a  street,  and  that 
the  same  had  not  become  a  street  by  pre- 
scription ;  In  short,  that  said  strip  of  land 
was  not  in  fact  already  a  public  highway,  as 
the  court  had  at  the  preceding  term  found 
and  adjudged  upon  the  hearing  of  exceptions 
to  the  first  report.  Objections  being  made 
to  this  offer  of  proof,  upon  the  same  ground 
of  alleged  estoppel  by  judgment,  the  same 
were  sustained,  and  defendant  lumber  com- 
pany appealed. 

[1]  Appellant  contends  that  the  action  of 
the  trial  court  in  sustaining  at  a  former 
term  of  court  the  exceptions  filed  to  the  first 
report,  for  that  the  court  found  the  land  was 
a  public  highway,  did  not  conclude  appel- 
lant, nor  preclude,  upon  the  hearing  of  ex- 
ceptions filed  to  the  second  report,  the  offer- 
ing of  evidence  to  prove  that  the  said  land 
was  not  a  public  highway.  It  is  obvious  that 
while  this  point  Is  saved  in  two  ways  (if  not 
three)  in  the  record,  it  is  the  sole  question 
up  for  decision. 

The  identical  issue  whether  or  not  the  strip 
of  land  the  value  of  which  is  in  dispute  is  a 
public  highway,  was,  so  far  as  appellant  was 


concerned,  the  only  question  before  the  court 
at  the  hearing  of  the  exceptions  which  were 
filed  to  the  report  of  the  first  board  of  com- 
missioners. Presumably,  all  evidence  pos- 
sible to  be  adduced  by  appellant  upon  that 
issue  was  in  fact  presented  by  it  upon  that 
bearing.  Nevertheless,  the  court's,  finding 
was  adverse  to  appellant  upon  this  issue,  in 
that  the  court  found  that,  the  strip  of  land 
was  already  a  public  highway,  and  that  ap- 
pellant had  no  title  thereto.  To  the  order 
of  the  court  sustaining  these  exceptions  up- 
on the  ground  last  above  stated,  no  excep- 
tions were  taken  by  appellant,  nor  was  any 
appeal  taken,  nor  any  term  bill  of  exceptions 
filed  preserving  for  review  the  alleged 
erroneous  order  of  the  court  in  sustaining  the 
exceptions.  In  this  situation  the  term  ended 
and  a  new  term  began. 

Appellant  contends  that  an  appeal  follow- 
ing the  order  sustaining  the  exceptions  first 
filed  would  have  been  premature,  because  it 
could  not  appeal  till  final  judgment  was  ren- 
dered, and  that  it  did  not  take  this  appeal 
till  this  contingency  occurred.  All  this  may 
be,  and  probably  Is,  true;  likewise  it  may  be 
true  that  a  term  bill  of  exceptions,  since  the 
amendment  of  1911,  performs  no  office.  Nei- 
ther of  these  questions  is  in  this  case  for  ob- 
vious reasons.  The  trial  upon  the  exceptions, 
which  set  out  that  the  land  in  dispute  is  a 
public  highway,  and  the  question  whether 
said  land  was  a  public  highway  vel  non,  was 
had  at  a  term  preceding  the  one  at  which  the 
Instant  appeal  was  taken,  and  It  was  then 
and  there  adjudged  that  the  land  was  al- 
ready a  public  highway. 

[2]  It  is  obvious  (a)  that  the  trial  had  up- 
on the  grounds  of  the  special  taxpayers'  ex- 
ceptions to  the  report  of  the  first  board  of 
commissioners  wbb'  the  trial  by  which  ap- 
pellant was  prejudiced;  (b)  that  appellant  Is 
not  entitled  to  two  trials  at  different  terms  of 
court  upon  the  same  question;  and  (c)  that 
appellant's  failure  to  except  to  the  action  of 
the  trial  court,  at  the  time  at  which  the  court 
sustained  the  exceptions  first  filed,  precludes 
upon  this  appeal  any  review  of  the  court's 
action  thereon.  St.  Louis  v.  Lawton,  188  Mo. 
475,  88  S.  W.  80;  Richardson  v.  Schuyler 
Co.,  156  Mo.  407,  57  S.  W.  117;  Moran  v. 
Stewart,  246  Mo.  463,  151  S.  W.  439. 

The  cases  cited  by  appellant  are  cases 
wherein  it  was  held  that  an  appeal  may  be 
taken  only  from  the  final  judgment  These 
cases  are  undoubtedly  correct,  not  only  be- 
cause the  statute  so  prescribes,  but  because, 
among  other  reasons,  it  might  well  develop 
In  the  end  that  appellant  would  be  helped, 
and  not  hurt  by  the  second  report,  or  by  the 
final  result  or  judgment  But  here  the 
identical  question  upon  which  by  the  second 
report  the  case  rode  off  was  tried  and  ruled 
against  appellant  at  a  former  term,  without 
an  objection  or  an  exception.  Clearly,  there- 
fore, it  was  the  duty  of  appellant  to  have  ex- 
cepted then  and  there  to  the  court's  action 
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(St  Louis  t.  Lawton,  supra)  and  finding,  and, 
upon  final  judgment  being  rendered,  to  bare 
appealed  for  errors  occurring  upon  the  hear- 
ing of  the  special  taxpayers'  exceptions  at 
which  the  point  was  ruled  against  it  This 
it  did  not  do.  On  the  contrary,  It  appealed 
from  the  hearing  upon  exceptions  taken  at 
the  term  subsequent  to  the  ruling  by  which 
It  was  prejudiced.  The  hearing  upon  which 
it  ought  to  have  bottomed  its  appeal,  had  It 
property  preserved  the  points  for  review,  is 
not  before  us  at  all.  It  results  that  the  case 
must  be  affirmed.  Let  it  be  so  ordered. 
All  concur. 


pn  Ho.  US) 

ANDERSON  et  al.  v.  JOHNSON  et  aL 
(No.  19820.) 

(Supreme  Court  of  Missouri,   Division  No.  2. 
March  4,  1919.) 

Clubs  «=>14— Dissolution— Saxe  of  Pbop- 
kbtt— Validity. 
Defendants,  five  of  whom  had  been  designat- 
ed as  a  committee  to  reorganize  a  golf  and 
country  club,  which  had  been  incorporated  as  a 
business  corporation,  held  to  have  acted  in  good 
faith  in  purchasing  property  of  club  on  its  dis- 
solution, and  to  have  owed  no  duty  to  stockhold- 
ers inconsistent  with  right  to  purchase,  so  that 
court  was  warranted  in  declining  to  set  aside 
sale,  or  decreeing  that  defendants  hold,  property 
in  trust  for  stockholders. 

Appeal  from  Circuit  Court,  St  Louis 
County;   John  W.  McElhlnney,  Judge. 

Action  by  J.  Arthur  Anderson  and  others 
against  Clarence  D.  Johnson  and  others. 
Decree  dismissing  bill,  and  plaintiffs  appeal. 
Affirmed. 

This  is  an  action  instituted  by  25  stockhold- 
ers of  the  Glen  Echo  Country  Club,  which 
seeks  to  set  aside  a  sale  of  the  club's  prop- 
erty to  the  nine  Individual  defendants,  or 
to  have  a  decree  declaring  that  defendants 
hold  said  property  in  trust  for  the  plaintiffs 
and  other  stockholders  of  said  club. 

Trial  was  had  in  the  circuit  court  of  St. 
Louis  county,  which  resulted  In  a  decree 
dismissing  plaintiffs'   bill. 

Plaintiffs  have  duly  perfected  an  appeal 
to  this  court 

The  voluminous  record  before  us  tends  to 
establish  the  following  facts: 

The  Glen  Echo  Country  Club  was  incor- 
porated in  1900  under  the  laws  authorizing 
the  incorporation  of  business  corporations. 
The  purpose  of  the  corporation  was  to  own, 
operate,  and  maintain  a  golf  and  country 
club.  Its  capital  stock  was  $35,000,  divided 
into  350  shares  of  the  par  value  of  $100  each. 

In  1905  the  corporation  purchased,  for  the 
sum  of  $100,000,  about  150  acres  of  land  ly- 
ing In  St  Louis  county,  near  the  corporate 
limits  of  the  city  of  St  Louis.    Upon  this 


land  the  club  built  a  clubhouse  and  a  very 
excellent  golf  course. 

Each  member  of  the  club  was  required  to 
own  one  share  of  the  stock.  The  money  with 
which  to  operate  the  club  was  derived  from 
annual  dues,  which  each  member  was  re- 
quired to  pay,  and  from  charges  made  to  the 
members  for  different  services.  Some  years 
additional  assessments  were  made  against 
the  membership  for  the  purpose  of  making 
some  Improvements  or  to  meet  some  defi- 
ciency in  the  revenue. 

Several  years  before  the  club  property 
was  sold  the  club,  in  order  to  raise  some 
needed  funds,  sold  to  about  25  of  Its  mem- 
bers, at  the  price  of  $1,000  each,  certificates 
known  as  "Life  Memberships,"  which  ex- 
empted the  purchasers  thereof  from  payment 
of  dues  and  assessments  during  the  life 
of  the  club.  These  holders  of  life  certificates 
are  referred  to  in  the  testimony  as  "perpet- 
ual members." 

For  several  years  prior  to  the  sale  of  the 
club's  property  the  business  affairs  of  the 
club  appeared  to  have  been  handled  in  a 
very  loose  manner.  New  certificates  of  stock 
in  the  corporation  would  be  issued  to  per- 
sons who  claimed  to  be  the  purchasers  of 
outstanding  shares  of  stock  and  in  many  in- 
stances the  old  certificates  were  not  surren- 
dered for  cancellation.  On  some  occasions 
the  officers  of  the  club  neglected  to  issue 
shares  of  stock  to  persons  entitled  thereto. 
Sometimes,  upon  the  death  of  a  stockholder, 
the  share  of  stock  would  pass  Into  the 
hands  of  some  one  who  did  not  care  to  use 
the  club.  Some  of  the  members  failed  to 
pay  their  annual  dues  and  assessments. 

An  attempt  was  made  by  the  club  to  dis- 
cipline some  of  its  members  for  such  failure 
by  threatening  to  refuse  them  the  privilege 
of  the  grounds.  One  of  the  memberb  who 
was  thus  sought  to  be  disciplined  brought  a 
suit  in  the  local  circuit  court  to  enjoin  the 
club  from  excluding  him  from  the  use  of  the 
grounds,  and,  on  the  theory  that  the  club 
was  a  business  corporation,  the  circuit  court 
held  that  the  stockholders  could  not  be  ex- 
cluded from  the  use  of  the  grounds  for  the 
failure  to  pay  the  annual  dues  and  assess- 
ments. The  case  was  appealed  to  an  appel- 
late court,  but  the  final  result  of  the  case 
does  not  appear  In  the  record. 

The  club  ran  behind  each  year,  and  In 
November  of  1914  a  financial  report  of  the 
club's  treasurer  showed  its  liabilities  to  total 
$85,210.  Among  its  liabilities  was  a  $56,000 
bonded  Indebtedness  secured  by  a  deed  of 
trust  on  the  club's  property.  This  bonded 
Indebtedness  was  to  become  due  on  December 
27,  1914.  On  this  bonded  Indebtedness  the 
club  bad  defaulted  on  the  interest  to  the 
amount  of  $1,400.  This  bonded  Indebtedness 
was  held  by  a  trust  company  in  the  city  of 
St  Louis.    Another  item  was  $20,000,  evi- 
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denced  by  unsecured  promissory  notes  of  the 
club  held  by  the  same  trust  company.  The 
notes  were  payable  on  demand.  At  this  time 
the  club  had  on  hand  $2,200  In  cash,  and 
there  was  due  the  club  from  its  members,  for 
unpaid  dues,  assessments,  and  accounts,  the 
sum  of  approximately  $11,000.  Of  this 
amount,  $6,000  was  charged  off  by  the  treas- 
urer as  doubtful.  In  the  fall  of  1914  the 
property  was  in  need  of  considerable  re- 
pairs. The  officers  of  the  dub  were  under 
the  impression  that  they  could  not  discipline 
the  club  membership  for  the  nonpayment  of 
dues  and  assessments.  It  was  also  charged 
that  the  privilege  of  using  the  club  by  non- 
members  was  trafficked  in  by  a  few  of  the 
members.  Some  considerable  dissatisfaction 
existed  among  the  members  concerning  the 
manner  in  which  the  dub  was  being  con- 
ducted. 

October  2T,  1914,  the  officers  of  the  dnb, 
for  the  purpose  of  seeing  what  could.be  done 
for  the  relief  of  the  dub's  troubles,  gave 
what  was  called  a  "get-together"  dinner  at 
the  dubhouse.  Each  of  the  800  members 
were  Invited  to  this  free  dinner,  and  about 
48  members  attended.  The  financial  condi- 
tions of  the  club  were  explained  to  those 
present,  but  the  stockholders  present  were 
unable  to  agree  upon  any  plan.  It  was  then 
suggested  that  the  directors  formulate  a 
plan  for  financing  the  dub  and  call  a  meet- 
ing of  the  stockholders  later. 

Pursuant  to  this  suggestion  they  called 
a  meeting  of  the  stockholders  for  December 
15,  1914.  All  the  stockholders  were  notified 
of  this  meeting,  and  a  financial  statement 
was  mailed  to  each  stockholder.  About  86 
stockholders  attended.  At  this  meeting  a 
committee,  which  had  been  theretofore  ap- 
pointed by  the  president  to  outline  plans  for 
financing  the  club,  made  its  report  This 
committee  recommended  the  following  action 
by  the  stockholders,  to  wit:  First,  that  an 
assessment  of  $75  be  made  against  each 
member  of  the  dub  for  the  purpose  of  liqui- 
dating its  current  liabilities;  second,  that 
the  annual  dues  of  the  club  be  increased 
from  $100  to  $150  per  year;  third,  that  the 
dub  sell  23.4  acres  of  its  land  lying  west  ot 
the  Wabash  Railroad  tracks;  fourth,  that  a 
second  bond  Issue  be  made  sufficient  to  meet 
the.  present  requirements  of  the  club,  and 
that  said  bond  issue  be  secured  by  a  second 
deed  of  trust  on  the  club's  property,  and  the 
bonds  be  sold  to  the  club  members.  All  of 
the  foregoing  propositions  were  voted  down 
by  the  stockholders,  and  thereupon  a  motion 
was  made  that  an  entire  reorganization  Of 
the  club  be  had.  This  proposition  was  also 
rejected  by  the  stockholders.  Thereupon  a 
motion  was  made  authorizing  the  officers  of 
the  club  to  execute  and  deliver  a  deed  of 
trust  on  all  of  the  dub  property  not  Included 
In  the  first  mortgage;  this  second  deed  of 
trust  to  be  given  to  secure  the  $20,000  in 


notes  held  by  the  trust  company.  The  trust 
company  was  demanding  that  these  notes 
be  secured.  This  latter  proposition  was 
unanimously  adopted  and  the  deed  of  trust 
was  later  executed. 

About  this  time,  or  shortly  thereafter, 
the  trust  company  refused  to  make  further 
loans  to  the  dnb  unless  the  directors  would 
personally  indorse  for  the  dub.  This  the 
directors  dedlned  to  do. 

After  the  stockholders'  meeting  had  refus- 
ed to  adopt  any  substantial  part  of  the  plans 
for  financing  the  club,  certain  stockholders, 
including  the  secretary  of  the  dub,  believing 
that  the  dub  would  not  be  able  to  finance 
Itself,  and  that  the  club's  property  would 
likely  be  sold  under  the  first  mortgage,  and 
In  order  to  meet  the  contingency  of  a  sale 
of  the  dub's  property,  formed  what  is  known 
In  the  record  as  a  "Syndicate  Agreement." 
By  this  agreement  the  signers  thereof  agreed 
to  contribute  $1,000  each  to  a  fund  with 
which  to  purchase  the  dub's  property  In  the 
event  the  dub's  property  should  be  sold  at 
public  sale.  Approximately  200  persons,  In- 
cluding, both  members  and  non-members  of 
the  club,  were  invited  to  sign  this  agree- 
ment, and  approximately  92  of  those  Invited 
signed  the  agreement.  It  does  not  appear, 
however,  that  this  agreement  was  ever  used 
in  the  purchase  of  the  dub's  property. 

Some  of  the  perpetual  members  heard  of 
the  "Syndicate  Agreement,"  and,  fearing  that 
the  dub's  property  would  be  sold  and  their 
rights  as  perpetual  members  jeopardized, 
called  a  meeting  of  the  perpetual  members, 
January  9,  1915.  At  this  meeting  of  the  per- 
petual members  a  committee  was  appointed 
to  call  upon  the  board  of  dlrertors  to  ascer- 
tain why  the  old  club  should  not  be  contin- 
ued, and  to  further  see  if  suitable  conces- 
sions would  be  made  to  the  perpetual  mem- 
bers if  a  new  dub  were  formed.  Some  of 
the  perpetual  members  testified  that  they  had 
agreed  among  themselves  that  they  would 
raise  the  money  with  which  to  finance  the 
dub,  but  no  definite  plan  was  at  that  time 
agreed  upon. 

A  committee  representing  the  perpetual 
members  called  upon  the  secretary  of  the 
dub,  and  he  requested  them  to  put  their  prop- 
osition in  writing.  On  January  28,  1915,  the 
committee  representing  the  perpetual  mem- 
bers wrote  a  letter  addressed  to  the  ■  board 
of  directors,  stating  that  they  would  be 
pleased  to  see  the  dub  continued  as  it  then 
was,  and  that  If  the  present  board  of  direc- 
tors "fear  that  they  cannot  finance  or  manage 
the  dub  under  the  present  conditions,  that 
they  resign  and  permit  the  perpetual  mem- 
bers to  attempt  to  finance  and  manage  the 
same";  and  further  stated  that,  if  the  board 
accepted  this  proposition,  the  perpetual  mem- 
bers would  be  glad  to  have  any  members  of 
the  old  board  join  the  new  board  to  aid  in 
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some  manner  to  ran  and  finance  the  dub 
upon  a  sound  financial  basis. 

The  secretary  of  the  club  replied  to  this 
letter,  stating  that  there  had  been  no  regular 
meeting  of  the  directors  to  discuss  the  propo- 
sition, but  that  his  own  view,  and  those  of 
the  directors  with  whom  he  had  talked,  was 
that  the  proposition  was  too  Indefinite  to  be 
considered. 

Some  of  the  perpetual  members-  then  call- 
ed an  informal  stockholders*  meeting  to 
meet  on  February  6,  1916.  At  that  meeting 
a  voluntary  association  of  some  of  the  stock- 
holders was  formed,  and  is  referred  to  In 
this  record  as  the  "Glen  Echo  Protective 
Association."  It  was  also  provided  that  a 
committee  of  10  be  appointed  by  the  chairman, 
which  committee  should  take  steps  to  raise 
necessary  money  for  the  "temporary  exten- 
sion and  partial  payment  of  the  club's  debts," 
and  "to  prepare  and  submit  to  all  the  mem- 
bers a  plan  of  reorganization  which  will 
take  care  of  every  member  and  preserve  the 
equity  and  rights  of  every  class  of  member- 
ship." 

Upon  the  request  of  the  members  of  this 
committee  the  directors  called  a  meeting  of 
the  stockholders  to  be  held  at  the  Washington 
Hotel,  at  eight  o'clock  p.  m.,  February  16, 
1016.  At  this  meeting,  on  February  16th, 
two  plans  were  submitted  for  the  solution  of 
the  club's  troubles.  One  plan,  having  been 
prepared  by  the  committee  of  the  Protective 
Association,  provided  that  certain  receiver- 
ship proceedings  which  had  been  instituted 
against  the  club  February  10,  1916,  should 
be  vigorously  defended  by  counsel  not  con- 
nected with  the  "Syndicate  Agreement."  (It 
appears  from  the  evidence  that  the  receiver- 
ship proceedings  were  caused  to  be  Institut- 
ed by  the  secretary  of  the  club  and  other 
stockholders  who  had  been  Instrumental  in 
promoting  the  "Syndicate  Agreement")  This 
plan  also  contemplated  that  the  club's  total 
indebtedness  of  $86,000  should  be  taken  care 
of  as  follows:  $60,000  would  be  obtained  as 
permanent  loans,  secured  by  deeds  of  trust 
on  the  club's  property ;  $26,000  to  be  raised 
by  voluntary  loan  subscriptions  from  the 
stockholders.  The  committee  said  that  it 
would  raise  any  part  of  the  $25,000  which 
the  remaining  stockholders  were  unwilling 
to  raise.  It  was  further  pointed  out  that  the 
club's  equity  In  the  property  was  worth 
$75,000,  and  that  the  capital  stock  should  be 
Increased  $35,000,  and  this  increased  stock 
should  be  Issued  to  the  subscribers  In  pay- 
ment of  their  loan.  It  was  further  recom- 
mended that  a  social  club  be  organized  which 
would  lease  the  club  property  for  a  term  of 
10  yean  at  a  certain  annual  rental.  Another 
feature  of  this  plan  was  as  follows: 

"Each  member  of  this  crab  has  not  only  so- 
dil  rights  incident  to  dub  membership,  bat 
also  property  rights,  evidenced  by  Us  stock 
ownership.    Of  the  latter  he  should  sot  be  un- 


justly deprived  without  compensation;  the 
former  he  is  not  entitled  to  retain  unlets  he  is 
sooidUy  a  fit  person,  and  it  is  entirely  within 
the  power  of  the  social  organization  to  deter- 
mine the  social  qualities  of  its  members. 

"So  that  no  inequity  may  result,  provision 
should  also  be  made  that  any  member  of  the 
present  corporation  excluded  from  membership 
in  the  social  organisation  shall  have,  in  oash, 
the  equitable  value  of  his  stock."  (Italics 
ours.) 

Another  plan,  known  as  the  Thompson  plan, 
was  offered  at  the  meeting.  This  plan  pro- 
vided that  the  dub  should  go  through  a  re- 
ceivership proceeding,  and  that  the  president 
and  treasurer  of  the  old  dub  solicit  subscrip- 
tions for  a  stock  In  a  new  real  estate  cor- 
poration to  be  Incorporated  for  $125,000,  for 
the 'purpose  of  purchasing  the  club's  property 
at  a  receivership  sale,  and  that  every  stock- 
holder In  the  old  club  should  have  a  right  to 
own  a  share  of  stock  in  the  new  real  estate 
corporation ;  that  the  majority  of  the  stock- 
holders of  the  real  estate  corporation  pass  a 
resolution  authorizing  the  leasing  of  the 
real  estate  to  a  golf  club,  which  should  be 
organized  under  article  10,  c.  S3,  R.  S.  1909; 
that  the  real  estate  company  first  offer  to 
lease  the  real  estate  to  a  golf  club  organiz- 
ed "by  a  majority  of  the  old  members  of  the 
Glen  Echo  Country  Club."  (Italics  ours.) 
The  plan  also  suggested  the  terms  of  the 
lease  and  the  yearly  rental,  and  provided 
that  after  the  receivership  sale  the  Glen  Echo 
Country  Club  should  be  dissolved.  Consider- 
able discussion  was  had  at  this  meeting,  but 
no  definite  agreement  was  reached,  and  the 
meeting  was  adjourned  to  meet  again  Feb- 
ruary 23, 1915. 

On  February  23d  the  stockholders  again 
met,  and  at  this  meeting  a  resolution  to  au- 
thorize the  officers  to  enter  the  appearance 
of  the  corporation  to  the  receivership  suit 
then  pending,  and  to  file  an  answer  admitting 
the  allegations  of  the  petition,  failed  to  re- 
cdve  the  vote  of  a  majority  of  the  stock- 
holders then  present 

'  There  appeared  to  be  two  strong  factions 
at  this  meeting,  and  a  resolution  which  was 
In  the  nature  of  a  compromise  between  the 
two  factions  was  adopted,  as  follows: 

"Resolved,  that  the  following  committee,  H. 
M.  Pflager,  O.  D.  Johnson,  James  O.  Jones, 
John  C.  Roberts,  and  E.  A.  Faust  be  appointed 
a  committee  with  power  to  take  such  steps  as 
the  majority  of  the  committee  may  deem  best 
to  reorganize  this  club,  adopting  so  much  of 
Mr.  Thompson's  plan  as  may  be  necessary  or 
advisable." 

The  above  resolution  was  carried  by  a 
vote  of  211  for  and  1  against  Seventy-six 
stockholders  were  present  In  person ;  the  re- 
maining votes  were  cast  by  proxies. 

Two  members  of  the  above  committee  were 
friendly  to  the  views  held  by  the  perpetual 
members  and  the  Glen  Echo  Protective  Asso- 
ciation.   Two  of  the  members  were  friendly 
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to  the  "Syndicate  Agreement"  faction,  and 
the  fifth  member  was  thought  to  be  neutral. 
This  committee,  for  the  sake  of  brevity,  will 
hereinafter  be  referred  to  as  the  "committee 
of  five." 

After  the  appointment  of  this  commi'ttee 
of  five,  the  committee  theretofore  appointed 
by  the  perpetual  members  and  the  committee 
of  10,  appointed  by  the  Protective  Associa- 
tion, ceased  to  function,  and  threw  their. in- 
fluence back  of  the  committee  of  five. 

The  committee  of  five  thereafter  organized 
and  employed  an  able  attorney  to  advise 
them,  the  attorney  employed  having  no  con- 
nection whatever  with  the  Glen  Echo  Coun- 
try Club.  The  counsel  so  employed  was  re- 
quested by  the  committee  to  go  into  the  af- 
fairs of  the  club  fully,  and  to  suggest  to  the 
committee  a  solution  of  the  club's  troubles. 
The  counsel  employed  reported  to  the  com- 
mittee that  he  had  examined  into  the  matter, 
and  talked  to  different  members  of  the  club 
had  examined  the  club's  charter,  and  that  it 
was  his  opinion  that  under  the  law  any  re- 
organization of  the  old  club  must  necessarily 
entitle  every  member  to  be  recognized  equal- 
ly with  every  other  member  in  the  reorgani- 
zation ;  that  if  this  were  done,  a  large  part 
of  the  membership  would  refuse  to  come  in 
because  some  of  the  old  members  were  per- 
mitted to  come  In.  In  other  words,  he  was 
of  the  opinion  that  it  would  be  impossible 
to  get  all  of  the  old  stockholders  to  agree 
on  a  plan  of  reorganization.  The  counsel 
therefore  advised  the  committee  that  the  only 
practical  solution  of  the  club's  troubles  was 
to  have  a  real  dissolution  of  the  old  club, 
sell  Its  property  at  public  sale  to  the  highest 
bidder  for  cash,  pay  the  club's  debts,  distrib- 
ute the  remainder  among  its  members,  and 
procure  a  statutory  dissolution  of  the  old 
corporation. 

The  question  as  to  the  rights  of  the  per- 
petual members  In  the  assets  of  the  old  club, 
if  its  property  should  be  sold,  was  one  which 
was  constantly  coming  up  throughout  this  en- 
tire controversy,  both  before  and  after  the 
appointment  of  the  committee  of  five.  The 
committee  therefore  requested  the  counsel 
to  employ  expert  accountants,  and  to  ascer- 
tain, first,  who  were  the  real  stockholders 
of  the  club;  and,  second,  the  values  of  the 
equity  of  the  so-called  perpetual  member- 
ships. This  was  done,  and  the  expert  account- 
ant reported  that  the  equity  of  each  perpetual 
member  was  worth  $385.27. 

On  March  31,  1916,  the  committee  of  five 
mailed  to  each  member  of  the  Glen  Echo 
Country  Club  the  following  letter: 

"St  Louis,  March  31,  1915. 
"To  the  Members  of  the  Glen  Echo  Country 
Club: 

"Your  committee  submits  herewith,  first,  a 
plan  for  dissolution  of  the  Glen  Echo  Country 
Club ;  second,  a  tentative  plan  for  the  organiza- 
tion of  a  new  club. 

"Inclosed  find: 


"1.  Form  (A).  Plan  for  dissolution  of  old 
club. 

"2.  Form  (B).  Resolution  to  be  voted  in  favor 
of  said  dissolution. 

"3.  Form  (C).  Proxy  to  vote  in  favor  of  said 
resolution. 

"4.  Form  (D).  Receipt  for  stock. 

"5.  Form  (E).  Tentative  plan  for  organiza- 
tion of  a  new  club. 

"6.  Form  (F).  Request  on  the  proposition  to 
organize  a  new  club. 

"The  plan  for  the  dissolution  of  the  present 
Glen  Echo  Country  Club  contemplates  a  public 
sale  of  all  the  property  of  the  present  club  for 
the  best  price  obtainable,  a  distribution  of  the 
proceeds  of  such  sale  among  the  present  mem- 
bers on  an  equitable  basis,  and  the  final  dis- 
solution of  the  present  corporation. 

"The  plan  submitted  in  its  various  details  does 
not  have  the  entire  approval  of  all  of  the 
members  of  the  committee,  but  each  member  of 
the  committee  has  concluded  to  recommend  it  to 
the  members  of  the  club  as  the  best  course  that 
can  be  adopted  in  the  circumstances  that  con- 
front us. 

"Whatever  is  done  should  be  promptly  done, 
as  delay   will  result  In   loss,  deterioration  of 
the  property,  and  postponed  enjoyment  of  it. 
Everything  is  now  at  a  standstill;    to  respond 
at  once.    Vote  on  every  proposition  as  you  want, 
but  vote,  and  return  immediately  to  the  under- 
signed. H.  M.  Pflager, 
"E.  A.  Faust, 
"C.  D.  Johnson, 
"James  O.  Jones, 
"John  C.  Roberto, 

"Committee. 
"Respond  in  inclosed  stamped  envelope." 

"Form  (A)"  inclosed  in  the  foregoing  letter 
was  as  follows: 

"Form  (A). 

"Plan  for  the  Dissolution  of  the  Present  Glen 
Echo  Country  Club. 

"Whereas,  the  Glen  Echo  Country  Club  is 
indebted  to  various  persons  in  various  amounts 
as  appears  by  the  following: 

Part  of  a  bond  issue  of  $60,000.00  due  the 
Mississippi  Valley  Trust  Company  secur- 
ed by  first  mortgage  on  the  land  and 
buildings  of  the  Qlen  Echo  Country  Club, 
amounting  to. $60,000  00 

Interest  on  same  to  December  27,  1914 1,400  00 

Accrued  Interest  on  same  after  maturity 
at  the  rate  of  8  per  cent,  per  annum  to 
March  IS.  1915 970  33 

Taxes  due  December  31,  1914 1,202  00 

Penalties  on  same  at  the  rate  of  1  per  cent, 
per  month  to  March  IS,  1916 86  60 

Notes  at  the  Mississippi  Valley  Trust  Com- 
pany bearing  6  per  cent.  Interest,  secured 
by  chattel  and  real  deed  of  trust 20,000  00 

Bills  due  for  labor  and  supplies  to  April  l, 
1915  1,000  00 

(The  dally  expense  la  about  1160.00.  Last  year  the 
deficit  was  $6,271.07.) 

"And  whereas,  all  of  said  obligations  are  past 
due,  and  the  club  is  in  default  regarding  the 
same ;  and  whereas,  the  only  sources  of  income 
are  from  dues  and  assessments  from  its  mem- 
bers ;  and  whereas,  they  are  insufficient  to  meet 
the  above  obligations,  or,  in  fact,  to  pay  the 
current  expense*)  of  the  club;    and  whereas,  m. 
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large  number  of  11m  members  have  refused  and 
declined  to  pay  does  and  assessments;  and 
whereas,  a  suit  has  been  instituted  and  is  now 
pending  in  the  circuit  court  of  St  Louis  coun- 
ty, Missouri,  for  the  appointment  of  a  receiver; 
and  whereas,  there  is  an  irreconcilable  diver- 
gence of  views  among  the  members  as  to  the 
method  of  conducting  and  carrying  on  the  af- 
fairs of  the  Glen  Echo  Country  Club— your 
committee  is  of  the  opinion  that  said  club  should 
be  dissolved. 

"The  property  should  be  sold  as  soon  as  pos- 
sible at  public  sale  to  the  highest  bidder,  after 
being  appraised,  and  after  twenty  days'  publish- 
ed notice  the  debts  paid,  and  the  residue,  If  any, 
divided  among  the  stockholders. 

"In  view  of  the  fact  that  certain  stockhold- 
ers have  heretofore  purchased  from  the  club 
exemptions  from  dues  and  others  have  not,  it 
would  seem  fitting  that  said  first-mentioned 
stockholders  should  be  favored  to  the  amount  of 
the  excess  paid  by  them  to  the  club.  In  this 
belief  the  committee  has  had  the  equity  of  said 
exemption  holders  calculated  by  Price,  Water- 
bouse  &  Company,  certified  public  accountants, 
and  they  report  that  it  amounts  to  $386.27. 
This  should  be  given  to  said  exemption  holders 
out  of  the  net  assets,  if  any,  available  for  dis- 
tribution, after  payment  of  debts  and  expenses. 
The  remainder,  if  any,  should  be  distributed 
equally  among  all  the  stockholders,  including 
exemption  holders,  deducting  from  any  stock- 
holders' share  any  liability  to  the  club  for  dues, 
assessments,  supplies,  fines,  or  penalties  or  any 
account  whatever. 

"As  an  illustration  of  what  the  stockholders 
may  expect  if  the  property  shall  sell  for  $120,- 
000.00,  each  share  of  ordinary  stock  will  be 
allotted  about  $60.00  per  share.  If  the  prop- 
erty sells  for  $140,000.00,  each  share  of  ordinary 
stock  will  be  allotted  about  $120.00  per  share. 

"Dissolution. 

"The  dub  can  be  dissolved  If  the  holders  of 
two-thirds  of  the  stock  so  vote  in  a  meeting  duly 
assembled  for  that  purpose. 

"It  is  not  necessary  for  the  sale  to  await 
the  dissolution  of  the  club,  as  that  can  be  ef- 
fected subsequently. 

"To  effect  the  proposed  sale  and  subsequent 
dissolution  of  the  present  club,  it  will  be  neces- 
sary for  the  club,  at  a  special  meeting  called 
for  that  purpose,  to  pass  the  proper  resolution 
authorizing  such  sale  and  dissolution.  To  this 
end  there  is  inclosed  herewith : 

"1.  A  resolution  to  be  offered  at  a  special 
meeting  of  the  stockholders,  authorizing  sale 
and  distribution  of  the  property  of  tile  club 
and  dissolution  of  the  corporation. 

"2.  A  proxy  authorizing  this  committee  or 
any  of  its  members  to  vote  in  favor  of  said  res- 
olution at  said  meeting. 

"If  you  are  in  favor  of  such  dissolution,  sign 
and  return  to  the  undersigned  chairman  the  in- 
closed proxy,  and  indorse,  in  the  presence  of  a 
witness,  your  certificate  of  stock,  and  also  send 
this  to  tile  committee  in  the  inclosed  stamped 
envelope. 

"The  special  meeting  will  have  to  be  called 
■t  the  dub  for  %  a.  m,  on  the  day  to  be  select- 
ed, as  it  is  necessary  under  the  law  that  the 
formal  meeting  be  held  at  that  hour  and  place. 

"On  receipt  of  favorable  replies  from   two- 


thirds  of  the  stockholders,  a  meeting  will  be 

called  and  notice  given. 

"H.  M.  Pflager,  Chairman. 
.    "B.  A.  Faust, 
"C.   D.   Johnson, 
"James  C.  Jones, 
"John  C.  Roberts.'' 

"Form  (B),"  Inclosed  In  the  foregoing  let- 
ter, was  a  resolution  authorizing  the  direc- 
tors to  have  all  of  the  property  of  said  dub 
sold  at  public  sale  to  the  highest  bidder  for 
cash,  and  directed  that  the  proceeds  of  such 
sale  should  be  applied  to  the  payment  of  the 
expenses  of  said  sale,  payment  of  the  debts 
of  the  corporation,  payment  of  the  costs  of 
dissolving  the  corporation,  the  payment  of 
$385.27  to  each  of  the  perpetual  members, 
and  the  residue  to  be  distributed  equally 
among  all  the  shareholders,  including  shares 
held  by  perpetual  members.  This  resolution 
also  provided  for  a  statutory  dissolution  of 
the  corporation,  and  authorised  the  directors 
to  take  the  necessary  court  action  to  that  end. 

On  the  back  of  "Form  B"  was  printed 
"Form  O,"  which  was  a  proxy  for  each  share- 
holder to  sign  if  he  so  desired.  This  proxy, 
when  signed,  authorized  the  committee  of 
five  to  vote  said  proxy  at  a  stockholders' 
meeting  in  favor  of  said  resolution. 

"Form  D"  was  a  form  of  receipt  which, 
the  committee  promised  to  send  to  every 
stockholder  who  would  send  in  his  share  of 
stock. 

"Form  E"  inclosed  In  said  letter  was  as 
follows: 

"Form  B. 
"Tentative  Plan  for  a  New  Glub. 

"It  has  been  suggested  that  a  new  golf  and 
country  dub  be  organized  along  the  following 
lines: 

"1.  Said  dub  to  be  organized  as  a  sodal 
club  under  chapter  33,  article  10,  Revised  Stat- 
utes of  Missouri  1909,  and  acts  amendatory 
thereof,  relating  to  'Benevolent,  Religious,  Sci- 
entific, Educational,  and  Miscellaneous  Associa- 
tions.' 

"2.  Said  dub  to  have  a  membership  of  not 
more  than  four  hundred  (400)  regular  members. 

"3.  There  to  be  five  (5)  classes  of  members: 
Regular  members,  who  shall  have  the  power  to 
vote;  junior,  associate,  nonresident,  and  hon- 
orary members,  who  shall  enjoy  all  the  priv- 
ileges of  the  club,  but  have  no  power  to  vote; 
junior  members,  to  be  unmarried,  and  between 
twenty-one  (21)  and  thirty  (30)  years  of  age ; 
associate  members,  to  be  officers  of  the  army  and 
navy;  nonresident  members,  persons  who  live 
more  than  fifty  (50)  miles  from  the  city  of  St. 
Louis;  honorary  members,  ministers  of  the 
gospel.  Ladies  and  minor  children  of  a  mem- 
ber's family  shall  be  entitled  to  the  privileges 
of  the  clubhouse  and  grounds. 

"The  initiation  fee  of  regular  members  to 
be  four  hundred  ($400.00)  dollars,  with  proviso 
that  on  the  retirement,  suspension,  or  death  of 
a  regular  member,  and  the  re-dection  of  a  new 
member  in  his  place,  fifty  per  cent.  (50%)  of 
the  initiation  fee  recdved  from  the  new  mem- 
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ber  to  be  paid  to  the  retiring  member  or  his  es- 
tate. Associate  and  honorary  members  to  pay 
an  enrollment  fee  of  one  hundred  (1100.00)  dol- 
lars. 

"Dues  of  regular,  junior  and  associate  mem- 
bers to  be  not  more  than  one  hundred  ($100.00) 
dollars  a  year ;  nonresident  members,  fifty  ($50.- 
00)  dollars  a  year;  honorary  members,  fifty 
($60.00)  dollars  a  year.  Sons  of  active  members 
of  the  club  between  the  ages  of  twenty-one  and 
thirty  years  of  age,  on  the  payment  of  fifty 
($50.00)  dollars  initiation  and  fifty  ($60.00)  dol- 
lars a  year,  shall  be  entitled  to  enjoy  the  priv- 
ileges of  the  club,  but  shall  not  be  entitled  to 
vote. 

"No  memberships  of  any  kind  to  be  transfer- 
able. 

"The  club  to  be  governed  by  a  board  of  nine 
(9)  directors,  three  (S)  of  whom  shall  be  elected 
each  year  to  serve  three  (3)  years  and  until  their 
successors  axe  elected.  Of  the  first  board  of 
directors,  three  (3)  are  to  serve  until  November, 
1818,  three  (3)  until  November,  1917,  and  three 
(8)  until  November,  1918.  The  directors  shall 
elect  from  their  member  a  president,  two  vice 
presidents,  secretary,  and  treasurer,  provided 
the  office  of  secretary  and  treasurer  may  be  held 
by  the  same  person,  to  serve  until  November, 
1916,  and  until  their  successors  are  elected. 
The  officers  and  remaining  directors  shall  be 
known  as  the  "board  of  governors,"  and  shall 
exercise  such  powers  and  perform  such  duties 
as  usually  attach  to  their  respective  offices. 
The  board  of  governors  are  to  make  the  by- 
laws with  power  to  amend  or  repeal  the  same 
not  inconsistent  with  by-laws  made  by  the 
members. 

"The  club  to  have  the  right  to  buy,  lease, 
rent,  and  otherwise  acquire,  and  to  sell,  mort- 
gage, and  pledge  property,  both  real,  personal, 
and  mixed,  for  the  legitimate  purposes  of  the 
club,  said  power  to  be  exercised  by  the  board  of 
governors  until  the  first  election  of  directors  by 
the  club,  and  thereafter  by  the  board  of  gov- 
ernors under  direction  and  authority  of  the  as- 
sociation or  club. 

"The  club  to  have  the  right  to  pass  on  the 
qualifications  of  its  members  and  to  suspend  or 
expel  its  members  for  cause. 

"The  club  to  have  the  right  to  provide  and 
maintain  golf  course,  polo  grounds,  tennis 
courts,  clubhouse,  stables,  and  other  proper 
and  necessary  appurtenances  of  a  country  club. 

"Members  to  vote  in  person  or  by  proxy. 

"If  you  are  in  favor  of  the  undersigned  or- 
ganizing such  a  club,  doing  the  necessary  things 
therefor,  and  selecting  the  board  of  governors, 
sign  the  inclosed  request  and  authority  for 
them  to  do  so,  and  if  two  hundred  (200)  or  more 
requests  ore  received  to  this  effect  they  will  »et 
about  carrying  out  *aid  plan,  it  being  under- 
stood that  none  of  the  undersigned  will  be  nam- 
ed on  said  initial  board. 

"It  it  distinctly  understood  that  the  under- 
signed are  not  proposing  to  form  a  new  oountry 
club,  and  are  not  soliciting  applications  for  a 
country  club,  and  that  the  above  is  no  more 
than  a  willingness  to  serve  on  the  unsolicited 
request  of  each  person  signifying  his  desire  that 
the  undersigned  act.  It  is  also  distinctly  under- 
stood that  the  signing  and  forwarding  of  such 
a  request  to  the  undersigned  is  no  assurance 
that  the  person  so  forwarding  a  request  will 
be  admitted  to  the  club  if  formed,  and  the  un- 


dersigned give  no  such  assurance,  and  do  not 
obligate  themselves  or  assume  any  responsibil- 
ity for  a  new  oUtb  if  formed,  or  that  any  re- 
questor wiU  bo  accepted  in  said  now  club  if  one 
is  formed."    (Italics  ours.) 

"Form  El"  was  signed  by  each  member  of 
the  committee  of  five. 

"Form  F"  inclosed  In  the  letter  was  a 
printed  form  addressed  to  the  committee  of 
five,  whereby  each  stockholder  by  signing 
the  same  could  express  the  approval  of  the 
plan  for  forming  a  new  club;  and  it  stated 
that  the  signer  signified  his  desire  to  join 
such  club,  and  "If  elected"  the  signer  agreed 
to  pay  the  fees  and  abide  the  regulations  of 
the  new  club. 

Replies  began  to  come  In  from  the  stock- 
holders after  the  above  documents  were  sent 
out,  and  on  May  1,  1915  (more  than  two- 
thirds  of  the  stockholders  having  approved 
the  plan  for  sale  of  the  club  property  and, 
the  dissolution  of  the  club),  the  committee  of 
five  requested  the  board  of  directors  to  call 
a  stockholders'  meeting  for  the  purpose  of 
voting  on  the  above  proposition  which  had 
been  submitted  to  the  individual  stockholders. 

The  board  of  directors  thereupon  called  a 
meeting  of  the  stockholders  for  May  22, 1915. 
At  this  stockholders'  meeting  the  resolution 
to  sell  the  club's  property  and  dissolve  the 
corporation,  being  the  same  resolution  con- 
tained in  "Form  B,"  was  adopted  by  the 
stockholders ;  271  stockholders  voting  for  the 
resolution,  and  2  stockholders  voting  against 
the  resolution.  Among  those  voting  for  the 
resolution  were  268  stockholders  represented 
by  proxies,  who  had  returned  their  signed 
proxies' to  the  committee  of  five  in  response  to 
the  letter  which  the  committee  of  five  had 
sent  the  stockholders  on  March  31st 

It  further  appears  from  the  evidence  that 
only  116  of  the  stockholders  signed  "Form 
F,"  requesting  the  committee  of  five  to  or- 
ganize a  new  club. 

On  June  3,  1915,  the  board  of  directors,  at 
a  meeting  duly  called,  passed  resolutions  di- 
recting the  officers  of  the  company  to  carry 
out  the  resolution  which  had  been  adopted 
by  the  stockholders.  The  officers  of  the  com- 
pany, following  a  suggestion  which  had  been 
made  by  the  committee  of  five,  employed 
three  disinterested  and  responsible  real  es- 
tate men  of  the  city  of  St.  Louis  to  appraise 
the  club's  property  prior  to  the  sale.  The 
three  appraisers  appraised  the  property  at 
$126^40. 

Notices  of  the  sale  were  duly  published, 
and  the  sale  occurred  on  July  10,  1915.  A 
week  or  ten  days  prior  to  the  sale  the  pres- 
ident of  the  corporation  caused  to  be  posted 
on  the  bulletin  board  at  the  clubhouse,  and 
in  other  public  places  upon  the  premises, 
notices  notifying  the  members  of  the  club 
that  upon  the  consummation  of  the  sale  of 
the  property  on  July  10,  1915,  "the  members 
of  the  club  will  cease  to  have  any  rights  in 
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the  property.  •••■•■  Members  must  •*- 
range  to  remove  all  of  their  property  front 
the  clubhouse,  as  It  Is  only  through  the 
curtesy  of  the  purchasers  that  they  can  re- 
main after  the  purchase  of  the  clubhouse  and 
grounds." 

The  sale  was  conducted  at  the  clubhouse 
by  a  disinterested  and  competent  public  auc- 
tioneer, and  the  property  was  sold  for  $181,- 
288.65.  The  property  was  bid  In  by  defend- 
ant Lambert,  bidding  for  himself  and  eight 
associates,  the  nine  purchasers  being  the 
first-named  nine  Individual  defendants  in 
this  suit. 

The  purchase  price  was  paid,  and  after  the 
mortgage  indebtedness  was  paid  the  balance, 
to  wit,  $48,172.26,  was  deposited  by  the  club's 
officers  In  a  local  bank  to  the  credit  of  the 
Glen  Echo  Country  Club. 

.  Several  people  attended  the  sale.  Mr.  Bu- 
der, one  of  the  perpetual  members  and  who 
appears  to  have  been  interested,  at  least,  In 
protecting  the  financial  rights  of  all  the 
members,  appeared  at  the  sale,  and  Inquired 
of  Mr.  Lambert  and  his  crowd  if  they  were 
going  to  bid  the  property  in  for  all  of  the  old 
club  members.  On  being  Informed  that  they 
were  not,  Mr.  Bnder  replied  that  under  those 
conditions  he  would  bid  the  property  in  for 
all  the  club  members  if  they  wanted  to  come 
in.  Mr.  Buder  and  Mr.  Lambert  were  the 
only  bidders  at  the  sale.  After  the  sale 
Mr.  Buder  appeared  to  be  satisfied  because 
of  the  fact  that  the  property  had  brought 
enough  so  that  the  old  stockholders  would 
be  paid  par  for  their  stock,  and  enough  would 
remain  out  of  which  the  perpetual  stockhold- 
ers would  be  paid  the  sum  fixed  by  the  expert 
accountants. 

It  appears  from  the  evidence  that  the 
committee  of  five,  if  requested  by  as  many 
as  200  of  the  old  stockholders,  had  In  con- 
templation a  plan  of  organizing  a  new  club 
under  chapter  33,  art  10,  R.  S.  1909,  re- 
lating to  "benevolent,  religious,  scientific, 
and  educational  associations."  Some  time 
during  the  latter  part  of  May,  1915,  how- 
ever, the  counsel  for  the  committee  discov- 
ered the  case  of  Prairie  Slough  Fishing 
&  Hunting  Club  v.  Kessler,  252  Mo.  424, 
159  S.  W.  1080,  and,  after  reading  that 
opinion,  entertained  much  doubt  as  to  the 
power  of  a  corporation  organized  under 
that  act  to  acquire  and  hold  the  real  estate 
needed  for  a  club  of  this  kind,  and  recom- 
mended in  lieu  thereof  a  plan  known  as 
the  "Massachusetts  land  trust,"  under  which 
plan  the  property  would  be  held  and  con- 
trolled by  trustees. 

Later,  when  it  was  definitely  known  that 
there  would  not  be  200  requests  from  the 
old  stockholders  for  the  organization  of  a 
new  club,  discussion  arose  in  the  commit- 
tee of  five  as  to  what  they  should  do.  The 
committee's  counsel  advised  them  that  there 
was  no  way  by  which  the  committee  could 


hold  even  the  110  stockholders  who  had  re- 
quested the  organisation  of  a  new  club,  be- 
cause,  by  the  terms  contained  in  the-  litera- 
ture which  had  been  sent  out  to  the  stock- 
holders, the  offer  to  organize  a  new  club 
was  contingent  upon  at  least  200  stockhold- 
ers signing  a  written  request'  for  the  same. 
After  discussing  the  matter  the  members  of 
(he  committee  of  five  concluded  that  they 
had  no  authority  from  the  stockholders  to 
organise  a  new  club. 

The  members  of  the  committee,  however, 
as'  individuals,  were  desirous  of  having  a 
new  club  organised,  and,  for  the  purpose  of 
forming  a  plan  of  their  own,  decided  to  in- 
vite four  other  gentlemen  to  join  with  them 
in  the  purchase  of  the  property,  and  if  they 
were  successful  in  purchasing  the  property 
they  would  attempt  to  organise  a  new  club 
upon  their  own  responsibility.  Four  addi- 
tional men,  upon  Invitation,  agreed  to  Join 
with  the  five,  and  arrangement  was  made 
to  raise  the  money  with  which  to  purchase 
the  property.  This  was  done  by  each  of  the 
nine  men  signing  a  note  at  a  local  bank. 
It  appears  from  the  evidence  of  Mr.  Jones, 
one  of  the  committee  of  five,  that,  he  did  not 
attend  many  of  the  meetings  held  by  the 
committee  of  five  during  the  month  of  June, 
1915. 

Immediately  after  the  sale  the  property 
was  conveyed  to  the  nine  purchasers,  "as 
trustees  of  the  New  Glen  Echo  Club." 

Two  days  after  the  purchase  the  nine 
purchasers  met  for  the  purpose  of  perfect- 
ing the  organization  of  a  new  club  under 
the  "land  trust"  plan.  At  this  meeting  the 
question  arose  as  to  how  they  would  deter- 
mine who  would  be  invited  into  the  new 
membership  Mr.  Lambert,  who,  by  agree- 
ment among  the  purchasers,  had  been  chosen 
president  of  the  new  club,  produced  a  list 
of  names.  In  this  list  were  the  names  of 
the  greater  number  of  the  members  of  the 
old  club  (if  not  all)  and  many  new  names. 
It  was  finally  decided  by  the  nine  purchasers 
(Mr.  Jones  and  Mr.  Lambert  voting  to  the 
contrary)  that  each  of  the  nine  purchasers 
should  take  one  of  these  lists,  and  go  over 
the  names,  and.  when  he  came  to  a  name 
of  any  person  whom  he  did  not  desire  to 
have  immediately  invited  to  join  the  new 
club,  he  should  put  a  check  mark  opposite 
such  name.  It  was  agreed  that  the  further 
consideration  of  all  those  names  which  re- 
ceived as  many  as  two  check  marks  should 
be  postponed  to  some  future  date,  and  the 
other  names  upon  the  list  should  be  Immedi- 
ately Invited  to  join  the  new  club.  Mr. 
Jones  demurred  to  this  action,  contending 
that  they  should  at  once  invite  all  the  mem- 
bers of  the  old  club  to  become  members  of 
the  new  club. 

In  a  few  days  thereafter  Mr.  Jones  re- 
signed as  a  trustee,  and  he  was  relieved  of 
his  obligations  under  the  purchase. 
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It  appears  from  the  evidence  that  news- 
paper publicity  wag  given  to  this  list  with 
the  check  marks  on  it,  and  thereafter  some 
of  the  stockholders  of  the  old  club  organ- 
ized a  litigation  committee  and  this  suit 
resulted. 

After  the  sale  of  the  property  the  officers 
of  the  old  club,  under  the  authority  of  the 
meeting  of  stockholders  and  of  the  board 
of  directors  (more  than  two-thirds  of  the 
stockholders  having  voted  in  favor  thereof), 
Instituted  in  the  circuit  court  of  St  Louis 
county  a  proceeding  under  the  statutes  'to 
dissolve  the  old  corporation.  The  final  de- 
termination of  the  dissolution  proceeding 
was  stayed  to  await  the  result  of  this  suit. 

Bach  of  the  25  plaintiffs  In  this  suit  vot- 
ed, either  in  person  or  by  proxy,  for  the 
plan  providing  for  a  sale  of  the  old  club's 
property  and  dissolution  of  the  corpora- 
tion. About  16  of  the  plaintiffs  sent  In 
written  requests  to  the  committee  of  five 
for  the  organization  of  a  new  club,  and  it 
appears  that  a  few  of  the  plaintiffs  were 
requested  by  the  defendants  to  Join  the  new 
club,  but  the  greater  number  of  the  plain- 
tiffs had  not  been  so  Invited  at  the  time  this 
suit  was  instituted. 

Manton  Davis  and  Frank  H.  Sullivan, 
both  of  St  Louis,  for  appellants. 

W.  Christy  Bryan,  of  St  Louis,  and  A. 
B.  L  Gardner,  of  Clayton,  for  appellees. 

S.  T.  G.  Smith,  of  St  Louis,  pro  se. 

WILLIAMS,  P.  J.  (after  stating  the  facts 
as  above).  Appellants  contend  that  the  court 
erred  In  refusing  to  decree  that  the  defend- 
ants purchased  the  property  of  the  Glen 
Echo  Country  Club  as  trustees  for  the  club 
and  its  members. 

In  the  above  behalf  It  Is  insisted  that 
Ave  of  the  defendants  were  appointed  by 
the  stockholders  as  a  "committee  of  five" 
to  reorganize  the  club;  that  by  reason  of 
such  appointment  a  fiduciary  relation  ex- 
isted between  the  defendants  and  the  Glen' 
Echo  Country  Club  and  Its  members;  that 
the  subsequent  purchase  of  the  club's  prop- 
erty at  the  public  sale  by  defendants  (five 
of  whom  were  members  of  the  committee  of 
five)  was  a  violation  of  said  fiduciary  rela- 
tion; and  that  the  property  so  purchased 
should  now  be  charged  with  a  trust  in  favor 
of  the  club  and  Its  members. 

In  support  of  their  contention  the  appel- 
lants cite  cases  of  which  the  following  are 
fair  types:  Life  Ins.  Co.  v.  Smith,  117  Mo. 
261,  loc.  Clt  295,  22  S.  W.  623,  38  Am.  St. 
Rep.  656;  Grumley  v.  Webb,  44  Mo.  444, 
loc.  cit  451,  100  Am.  Dec.  304. 

We  have  no  fault  to  find  with  the  legal 
principles  announced  by  appellants  and  by 
the  cases  cited;  but  after  a  very  careful 
and  painstaking  examination  of  the  evidence 
offered  upon  the  trial,  we  are  unable  to  dis- 
cover facts  sufficient  to  call  for  the  appli- 


cation in  the  Instant  case  of  the  rule  an- 
nounced. 

On  March  31,  1915,  over  three  months 
prior  to  the  public  sale  of  the  property  by 
the  duly  authorized  officers  of  the  club,  the 
five  defendants  comprising  the  committee  - 
of  five  made  a  full  and  detailed  report  to 
each  member  of  the  club,  asking  each  mem- 
ber to  make  a  written  return  indicating  his 
views  upon  the  solution  of  the  club's  trou- 
bles. More  than  two-thirds  of  the  stock- 
holders (including  all  of  the  plaintiffs)  sent 
in  their  proxies,  authorizing  their  respec- 
tive totes  to  be  cast  in  favor  of  the  very 
sale  of  the  club's  property  which  was  after- 
wards in  fact  made,  and  further  authorizing 
a  statutory  dissolution  of  the  corporation 
and  a  distribution  of  its  assets.  It  must 
not  be  overlooked  that  this  resolution,  which 
was  authorized  by  these  very  plaintiffs,  pro- 
vided for  a  public  sale  of  the  property  for 
cash  to  the  highest  bidder.  At  the  time 
this  report  was  sent  to  the  stockholders, 
the  committee  of  five  also  Inclosed  a  "ten- 
tative plan  for  organization  of  a  new  club," 
asking  those  stockholders  who  desired  to 
obligate  themselves  to  apply  for  member- 
ship In  a  new  club  to  signify  their  desire 
by  signing  and  returning  a  printed  request 
therewith  inclosed.  This  tentative  plan  con- 
tained, among  other  things,  the  following: 

"If  you  are  in  favor  of  the  undersigned  or- 
ganizing such  a  club,  doing  the  necessary  things 
therefor,  and  selecting  the  board  of  governors, 
sign  the  inclosed  request  and  authority  for  them 
to  do  so,  and,  if  two  hundred  (200)  or  more  re- 
guests  ore  received  to  this  efeat,  they  will  set 
about  carrying  out  said  plain,  it  being  under- 
stood that  none  of  the  undersigned  will  be  nam- 
ed on  said  initial  board. 

"It  it  distinctly  understood  that  the  under- 
signed are  not  proposing  to  forma  new  country 
club,  and  are  not  soliciting  applications  for  a 
country  club,  and  that  the  above  is  no  more 
than  a  willingness  to  serve  on  the  unsolicited 
request  of  each  person  signifying  his  desire  that 
the  undersigned  act.  It  is  also  distinctly  un- 
derstood that  the  signing  and  forwarding  of 
such  a  request  to  the  undersigned  is  no  assur- 
ance that  the  person  so  forwarding  a  request 
will  be  admitted  to  the  dub  if  formed,  and  the 
undersigned]  give  no  such  assurance,  and  do  not 
obligate  themselves  or  assume  any  responsibil- 
ity for  a  new  club  if  formed,  or  that  any  re- 
questor will  be  accepted  in  said  new  club  if  one 
is  formed."    (Italics  ours.) 

From  the  foregoing  it  is  clearly  apparent 
that  the  committee  of  five  were  not  at  that 
time  acting  as  the  trusted  agents  of  the 
members  of  the  club  for  the  purpose  of  pro- 
curing the  club's  property  and  the  organiza- 
tion of  a  new  club,  but  the  very  purpose 
of  that  communication  was  to  ascertain  if 
a  sufficient  number  of  the  old  membership 
desired  to  confer  a  portion  of  that  power 
upon  the  committee.  The  committee  in  clear 
language  told  the  stockholders  that  If  as 
many  as  200  of  their  members  signed  such 
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written  requests  they  would  set  about  car- 
rying out  said  plan.  Only  115  of  the  mem- 
bers, however,  sent  In  their  requests  for  a 
new  organization. 

Under  the  terms  of  the  proposition  made, 
it  therefore  clearly  appears  that  the  defend- 
ants, nor  any  of  them,  ever  became  the  agent 
of  all  the  stockholders,  or  of  any  of  the 
stockholders,  for  the  purpose  of  purchasing 
the  property  or  organizing  a  new  club.  And 
even  though  200  members  had  sent  in  their 
written  request  for  the  organization  of  a 
new  club  under  the  terms  proposed  in  the 
tentative  plan,  it  would  have  strained  the 
powers  of  a  court  of  equity  to  have  been 
able  to  ascertain  what  specific  stockholders, 
if  any  (absent  more  specific  provisions),  would 
have  had  the  right  to  demand  the  privilege 
of  becoming  a  member  of  the  new  organiza- 
tion, this  because  the  very  plan  proposed, 
provided  that  "it  is  also  distinctly  under- 
stood that  the  signing  and  forwarding  of 
such  a  request  to  the  undersigned  is  no  as- 
surance that  the  person  so  forwarding  a  re- 
quest will  be  admitted  to  the  club  if  formed." 

The  reason  for  ,  this  provision  becomes 
very  apparent  from  a  reading  of  the  rec- 
ord. Hostile  factions  had  developed  in  the 
club.  None  of  the  plans  presented  by  the 
different  factions  at  any  time  contemplated 
that  alt  of  the  members  of  the  Glen  Echo 
Country  Club  should  be  permitted  to  Join 
any  new  club  or  organization  which  might 
thereafter  be  formed  for  the  purpose  of 
conducting  a  golf  club  on  said  property. 

The  existence  of  factionalism  and  lack  of 
harmony  among  the  members  of  the  old 
club  were  no  doubt  the  important  factors 
which  induced  the  stockholders  to  vote  for 
a  sale  of  the  property  and  a  dissolution  of 
the  old  club. 

The  notice  of  sale  was  properly  advertis- 
ed in  the  press,  and  notices  were  posted  at 
several  conspicuous  places  on  the  club 
grounds.  By  these  notices,  and  the  resolu- 
tion which  the  stockholders  had  themselves 
adopted,  they  were  clearly  informed  that 
this  was  to  be  a  public  sale  to  the  highest 
bidder  for  cash,  and  that  after  the  sale  the 
members  of  the  club  would  "cease  to  have 
any  rights  in  the  property." 

The  committee  of  five  would  no  doubt 
have  displayed  a  wiser  discretion  In  the  mat- 
ter, and  one  less  likely  to  have  produced 
subsequent  litigation,  had  they  sent  each 
stockholder  a  written  notice  that  the  requi- 
site 200  had  not  requested  an  organization 
of  a  new  club,  but,  absent  a  showing  that 
such  failure  caused  the  plaintiffs  to  be  misled 
or  that  such  failure  was  occasioned  by  bad 
faith  upon  the  part  of  the  committee,  we  are 
unable  to  see  wherein  such  failure  can  affect 
the  result  of  this  case.  Nothing  appears  to 
have  been  concealed  from  the  stockholders 
by  the  committee,  and  each  faction  of  the 


dob  was  ably  represented  upon  said  com- 
mittee. 

We  are  convinced  by  the  evidence  that  the 
defendants  as  Individuals  acted  in  good 
faith  in  purchasing  the  property,  and  that 
they  purchased  the  property  upon  their 
own  responsibility,  because  they  were  not 
authorized  to  purchase  it  for  any  one  else. 
Nor  are  we  able  to  discover  any  duty  owed 
by  the  defendants,  or  any  of  them,  to  the 
stockholders  which  was  inconsistent  with 
the  right  of  defendants  to  become  purchas- 
ers at  the  public  sale  of  the  property. 

We  are  therefore  unable  to  discover  any 
facts  in  this  record  which  would  Justify  a 
court  of  equity  in  decreeing  that  plaintiffs 
have  any  rights  In  the  property  purchased 
by  defendants,  and  for  that  reason  we  are 
of  the  opinion  the  Judgment  dismissing  the 
plaintiffs'  bill  should  be  affirmed. 

It  Is  so  ordered. 

All  concur. 


PIERCE  CITT  v.  HENTSCHEL. 

(Supreme  Court  of  Missouri,   Division  No.  1. 
March  1,  1019.) 

1.  Statutes  «£s>231— Construction. 

A  law  as  first  enacted,  with  provisions  of 
which  it  originally  formed  a  part,  should  bo 
considered  in  ascertaining  its  meaning,  rather 
than  other  laws  with  which  it  may  be  grouped 
in  revised  statutes. 

2.  Licenses  «=»6(2)— Poweb  of  City— Occu- 
pation Tax— Plumbers— Elbctbicianb. 

In  view  of  Rev.  St  1900,  $  9880,  a  city  of 
the  fourth  class  has  no  authority,  under  section 
9399,  to  require  electricians  or  plumbers  to  pay 
an  occupation  tax,  although  such  a  city  has  pow- 
er to  license  and  regulate  such  occupations. 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; Oarr  McNatt,  Judge. 

Proceedings  by  the  City  of  Pierce  City 
against  G.  P.  Hentschel.  There  was  a  Judg- 
ment for  defendant,  which  was  reversed  and 
remanded  by  the  Court  of  Appeals  (180  S. 
W.  1027),  which  certified  the  case  to  this 
court  Judgment  of  the  Court  of  Appeals 
reversed,  and  Judgment  of  circuit  court  af- 
firmed. 

This  case  reaches  us  upon  due  certlflontlon 
by  the  Springfield  Court  of  Appeals.  Major- 
ity and  minority  opinions  are  before  us. 

In  the  municipal  court  of  Pierce  City  the 
defendant  was,  in  two  cases,  charged  with 
violating  two  ordinances  of  that  city,  Ordi- 
nances Nos.  1399  and  1400.  Upon  a  trial  in 
the  municipal  court,  he  won  in  each  case,  and 
the  city  appealed  both  cases  to  the  circuit 
court  of  Lawrence  county.  There  the  two 
cases  were  consolidated  and  tried  together. 
Defendant  again  won,  and  the  consolidated 
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case  was  taken,  by  appeal  of  the  city,  to  the 
Springfield  Court  of  Appeals.  By  the  major- 
ity opinion  of  the  Court  of  Appeals  the  Judg- 
ment of  the  circuit  court  was  reversed  and 
remanded,  but  the  case  certified  here  as 
aforesaid. 

In  the  trial  1b  the  circuit  court  the  evi- 
dence consisted  of  the  two  ordinances,  and 
agreed  facts  and  testimony.  Much  of  the 
agreed  statement  of  facts  may  be  consider- 
ed useless,  as  the  case  turnB  upon  a  construc- 
tion of  the  ordinances,  and  the  power  of  the 
city  to  enact  them.  The  first  section  of  Or- 
dinance No.  1399  reads: 

"Section  1.  That  no  person,  firm  or  corpora- 
tion shall  engage  in  the  business  of  installing 
electric  lights  or  electric  power  of  any  sort  in 
the  city  of  Pierce  City,  or  wire  any  house  or 
building  or  other  premises  for  like  purposes, 
without  having  first  procured  a  license  from  the 
city  therefor,  and  shall  pay  for  each  license  the 
som  of  ten  dollars  ($10)  per  annum,  such  li- 
cense to  expire  with  the  calendar  year  in  which 
the  same  is  issued." 

And  the  first  section  of  Ordinance  No. 
1400  reads: 

"Section  1.  No  person,  persons,  firms  or  cor- 
porations shall  carry  on  or  engage  in  the  plumb- 
ing business  or  trade  within  the  corporate  limits 
of  the  city  of  Pierce  City  without  first  having 
obtained  a  license  therefor,  and  shall  pay  for 
such  license  the  sum  of  ten  ($10.00)  dollars, 
which  license  shall  expire  at  the  end  of  the 
calendar  year  in  which  it  is  issued." 

Other  portions  of  the  ordinance  and  other 
facts  agreed  to  by  the  parties  can  be  noted 
in  the  opinion,  so  far  as  required. 

Theodore  Alvord,  of  Pierce  City,  for  appel- 
lant. 
W.  Cloud,  of  Pierce  City,  for  respondent. 

GRAVES,  J.  (after  stating  the  facts  as 
above).  I.  It  is  quite  dear  from  the  ordi- 
nances that  the  city  in  requiring  these  li- 
censes is  levying  a  tax  upon  the  occupation. 
In  other  words,  there  is  created  by  these  or- 
dinances an  occupation  tax  of  $10  upon  both 
plumbers  and  electricians.  The  wording  of 
the  ordinance  so  shows.  Whilst  in  each  ordi- 
nance, in  other  sections,  there  is  found  some 
regulatory  matters,  yet  the  city  does  not  dis- 
pute the  idea  that  it  is  providing  for  an  occu- 
pation tax  by  these  two  ordinances.  The 
sum  demanded  would  so  indicate,  In  addition 
to  the  wording  of  the  ordinance. 

Pierce  City  is  a  city  of  the  fourth  class. 
Its  powers  are  found  in  section  9399,  R  8. 
1909.  This  section  does  not  specifically  men- 
tion either  plumbers  or  electricians,  or  the 
business  of  either.  There  Is,  however,  at  one 
place  in  said  section,  after  a  long  enumera- 
tion of  trades  and  avocations,  where  we  find 
the  words  "and  all  other  business,  trades, 
and  avocations  whatever,"  which  said  clause 
is  followed  by  this  clause  "and  fix  the  rate 


of  carriage  of  persons  and  wagonmge,  drain- 
age, and  cartage  of  property." 

Under  article  9,  B.  S.  1909,  relating  to 
"Cities  and  Towns  under  Special  Charters," 
we  find  section  9580,  which  reads: 

"No  municipal  corporation  in  this  state  shall 
have  the  power  to  impose  a  license  tax  upon  any 
business  avocation,  pursuit  or  calling,  unless 
such  business  avocation,  pursuit  or  calling  is 
specially  named  as  taxable  in  the  charter  of 
such  municipal  corporation,  or  unless  such  pow- 
er be  conferred  by  statute." 

This  section  is  urged  upon  us  by  defend- 
ant, and  discussed  by  the  Court  of  Appeals. 
It  is  urged  as  a  limitation  upon  the  power 
of  the  city  to  fix  a  license  tax  upon  these 
two  occupations.  This  statute  is  in  plain 
language,  and  It  certainly  does  limit  the 
power  of  cities  to  which  it  applies.  It  goes 
to  the  single  question  of  taxation  of  occupa- 
tion and  business,  but  has  no  reference  to 
regulations  under  the  police  power. 

There  was  an  evident  purpose  in  this  stat- 
ute. It  was  a  new  section  in  R  S.  1889. 
See  1  R  S.  1889,  page  509.  It  is  there  sec- 
tion 1900.  of  article  1  of  chapter  31,  entitled 
"Cities  and  Towns,  Miscellaneous  Provi- 
sions."' It  was  not,  when  thus  enacted  in 
1889,  tinder  the  title  of  "Cities  and  Towns 
under  Special  Charters,"  but  was  applicable 
then  to  all  municipal  corporations,  whether 
under  general  or  special  charter.  The  shift 
of  position  occurred  ten  years  later  in  2  R.  S. 
1899,  as  section  6256,  c.  91,  R  S.  1899,  en- 
titled "Cities,  Towns  and  Villages,"  is  made 
up  of  23  articles.  But  two  of  these  articles 
(7  and  23)  were  passed  as  revised  bills.  All 
others  are  the  handiwork  of  the  revision 
committee.  Whilst  this  revision  committee 
in  1899  placed  the  original  section,  as  first 
enacted  in  1889  as  section  6256,  under  article 
11,  entitled  "Laws  Applying  to  Cities  Organ- 
ized under  and  Having  a  Special  Charter," 
this  act  of  the  committee  did  not  change  the 
force  and  effect  of  the  statute  from  what 
it  was  when  first  enacted.  So  too  its  posi- 
tion in  the  R.  S.  1909  does  not  alter  its  mean- 
ing. In  fact  section  8086,  R.  S.  1909,  pro- 
vides as  to  former  laws  of  a  general  nature, 
in  such  revision,  that  "so  far  as  they  are  the 
same  as  those  of  prior  laws,  shall  be  con- 
strued as  a  continuation  of  such  laws  and 
not  as  new  enactments." 

[1  ]  A  law  as  first  enacted,  with  the  provi- 
sions of  which  it  originally  formed  a  part, 
should  be  considered  in  ascertaining  its 
meaning,  rather  than  other  laws  with  which 
it  may  be  grouped  in  the  Revised  Statutes. 
Timson  v.  Coke  Co.,  220  Mo.  580,  119  S.  W. 
566;  Paddock  v.  Railway  Co.,  155  Mo.  524, 
66  S.  W.  458 ;  Aloe  v.  Ass'n,  164  Mo.  675,  65 
S.  W.  993.  So  that  tills  section  9580,  R  S. 
1909,  having  been  enacted  as  one  of  the  gen- 
eral provisions  of  the  law  of  municipal  cor- 
porations, must  be  so  construed,  and,  when 
so  construed,  It  clearly  places  a  limitation 
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npon  the  power  to  tax  occupations.  It,  how- 
ever, has  no  reference  to  regulations  which 
may  be  prescribed  under  the  exercise  of  the 
general  police  power,  If  such  power  has  been 
committed  to  the  municipality  by  the  state. 
It  follows  that  this  section  9580,  R.  S.  1909, 
must  be  reckoned  with  In  the  determination 
of  this  case. 

[2]  II.  The  majority  opinion  of  the  Court 
of  Appeals  Indicates  that  the  Judges  concur- 
ring therein  are  of  the  opinion  that  Pierce 
City  was  without  power  to  Impose  this  tax 
as  a  condition  precedent  to  a  license,  but 
they  were  impressed  with  the  Idea  that  this 
court  had  announced  a  different  view  In  Ex 
parte  Robert  C.  Smith,  231  Mo.  Ill,  132  S. 
W.  607.  In  this  we  think  that  they  are  mis- 
taken. Judge  Oantt  clearly  puts  this  case 
on  the  ground  of  a  proper  exercise  of  gen- 
eral police  power  in  the  city  of  St.  Louis. 
At  page  122  et  seq.  of  231  Mo.,  at  page  610  of 
182  &  W.  he  says: 

"We  regard  the  business  of  plumbing  as  so 
intimately  connected  with  the  public  health  and 
the  comfort  of  the  citizens  that  there  ought  not 
to  be  any  doubt  that  its  regulation  falls  within 
the  power  of  the  Legislature  in  the  exercise  of 
its  police  power.  The  ordinance  does  not  re- 
strain individuals  from  working  as  plumbers; 
it  simply  requires  that  the  man  who'  holds  him- 
self out  to  do  this  important  work  shall  be  fit- 
ted for  it,  and  the  ordinance  imposes  no  unrea- 
sonable burden  upon  him.  In  this  connection 
it  need  only  be  stated  that  it  has  been  decided  in 
various  cases  In  this  court  that  a  charter  power 
of  a  freehold  city,  like  Kansas  City  and  St 
Louis,  under  our  Constitution,  has  all  the  sanc- 
tion of  a  legislative  enactment  by  the  Legisla- 
ture. We  are  of  the  opinion  that  the  ordinance 
was  clearly  within  the  powers  of  the  city  confer- 
red upon  it  by  its  charter,  and  that  it  is  per- 
fectly reasonable  regulation. 

"That  the  fee  in  this  case  is  a  mere  license 
fee,  being  $1  per  year,  we  think  is  too  obvious 
for  any  discussion.  It  is  not  a  tax  in  any  sense 
of  the  word,  nor  is  it  intended  as  such.  Its 
amount  on  its  face  demonstrates  that  it  is  sim- 
ply enough  to  cover  the  proper  charges  for  the 
iwinlng  of  the  license  certificate.  The  ordinance 
was  not  intended  as  a  revenue  measure,  and 
hence  section  6256,  Revised  Statutes  1899,  has 
no  application  to  it" 

On  page  120  of  the  same  opinion  (231  MoJ 
on  page  609  of  132  S.  W,  he  says: 

"While  there  may  be  some  cases  to  the  con- 
trary, the  great  weight  of  authority  in  this  Coun- 
try is  to  the  effect  that  the  business  of  plumb- 
ing is  so  intimately  connected  with  the  public 
health,  especially  in  large  centals  of  population 
where  scarlet  fever,  typhoid  fever,  diphtheria, 
and  other  diseases  are  apt  to  become  epidemic, 
as  to  be  the  proper  subject  of  police  regulation. 
People  ex  rel.  v.  Warden,  144  N.  Y,  529  $9  N. 
E.  086,  27  L.  R.  A.  7181;  State  v.  Gardner,  58 
Ohio  St  699  [51  N.  E..186,  41. L,  R.  A.  689, 
65  Am.  St  Rep.  785];  Douglas  v.  People  ex 
rel.  225  HL  536  [80  N.  B.  341,  8  L.  R.-A,  (N. 
S.)  1116,  116  Am.  St  Rep.  162];  Stats  ex  rel 
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r.  Justus,  90  Minn.  474,  97  N:  W.  1M;  Stats  ex 
rel.  v.  Bensenberg,  101  Wis.  172  [76  N.  W. 
845];  Caven  v.  Coleman,  96  S.  W.  774.  The 
right  of  a  citizen  under  our  Constitution  to  fol- 
low any  legitimate  business,  occupation,  or  call- 
ing which  he  may  see  fit  to  engage  in,  and  to 
use  such  right  as  a  means  of  livelihood,  is  fully 
secured,  but  it  is  subject  to  the  paramount 
right  of  the  state  to  impose  upon  the  enjoyment 
of  such  a  right  a  reasonable  regulation  which 
the  public  welfare  may  require." 

Note,,  in  the  first  quotation,  supra,  what  he 
says  about  section  6256.  This  Is  the  pres- 
ent section  9580.  He  says  that  his  case  was 
not  affected  by  section  6256,  now  section 
9580,  because  the  fee  in  his  case  was  a  mere 
license  fee  of  f  1,  and  not  a  tax  upon  the  oc- 
cupation. He  clearly  Indicates,  however, 
that  if  the  ordinance  had  been .  intended  as 
a  revenue  measure,  and  not  as  a  police  reg- 
ulation, then  section  6256,  now  section  9580, 
would  have  been  a  barrier  to  the  ordinance. 

The  Court  of  Appeals  concedes  that  but 
for  this  case  the  Judgment  nisi  was  correct 
In  our  Judgment  this  case  does  not  change 
the  rule  as  heretofore  announced  in  such 
case  as  State  v.  Butler,  178  Mo.  loc.  clt.  313, 
77  S.  W.  560,  and  City  v.  Cleveland,  167  Mo 
loc.  clt  888,  67  8.  W.  216.  We  find  no  case 
where  section  9580  Is  discussed,  save  the 
mention  of  it  in  Smith's  Case,  supra. 

This  statute  must  he  given  some  effect 
It  to  not  meaningless.  It  had  its  purpose. 
That  purpose  was  to  limit  the  power  of  mu- 
nicipalities to  tax  occupations.  This  power 
to  tax  cannot  (under  this  statute)  be  exer- 
cised unless  the  trade  or  occupation  Is  spe- 
cifically mentioned  In  the  city  charter.  Mot 
so  as  to  ordinances  purely  In  the  exercise 
of  the  police  power.  As  to  such,  this  statute 
Is  not  a  limitation.  By  Its  very  terms  It  fix- 
es Its  application  to  the  taxing  power  and 
not  to  the  regulating  power  under  the  gen- 
eral police  power. 

Viewing  these  ordinances  as  law*  exercis- 
ing the  power  to  tax  occupations,  the  ordi- 
nances are  void,  and  the  trial  court  was  right 
In  so  holding.  The  judgment  of  the  circuit 
court  Is  therefore  affirmed. 

BLAIR,  P.  J„  concurs  In  separate  opinion. 
WOODSON,  J„  concurs. 
BOND,  J.,  not  sitting. 

BLAIR,  P.  X  (concurring).  Section  9580,  R. 
8.  1909,  waa  first  enacted  In  1889  (section 
1900,  R.  8.  1889),  and  reads: 

"No  municipal  corporation  •  •  *  shall 
have  the  power  t»  impose  a  license  tax  upon  any 
business  avocation,  pursuit  or  calling,  unless 
such  business  avocation,  pursuit  or  calling  is 
specially  named  as  taxable  in  the  charter  of 
such  municipal  corporation,  or  unless  such  pow- 
er be  conferred  by  statute." 

The  revised  Mil  of  1889  refers  to  all  cities 
Incorporated  thereunder  as  incorporated  "un- 
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der  the  general  laws  of  the  state,"  and 
makes  frequent  reference  to  cities  otherwise 
incorporated  as  'Incorporated  under  special 
charter." 

The  word  "charter"  has  now  come  to  be 
used  as  Including  the  statutory  provisions 
applicable  to  cities  Incorporated  under  gen- 
eral law.  Section  1900,  R.  S.  1880  (section 
9580,  R.  S.  1909)  did  not  use  the  word  in 
this  sense.  It  was  used  in  reference  to  spe- 
cial charters  existing  and  with  respect  to 
cities  which  might  frame  their  own  charters 
under  provisions  of  our  Constitution.  If  this 
is  not  true,  then  the  word  "charter"  as  used 
in  the  section  includes  the  general  statutes 
under  which  cities  might  incorporate.  If 
given  this  construction,  the  last  clause  is 
rather  remarkable  since  all  statutes  apply- 
ing to  a  city  incorporated  under  the  general 
laws  constitute  its  charter.  It  would  put  the 
Legislature  in  the  position  of  having  said 
that  no  city  could  Impose  a  license  tax  up- 
on any  "business  avocation,  pursuit  or  call- 
ing unless  such  business  avocation,  pursuit 
or  calling  is  specially  named  as  taxable  in 
the  charter  [including  statutory  charter] 
*  *  •  or  unless  such  powers  be  conferred 
by  statute,"  which  statute  would  be  a  part 
of  the  city  charter  of  all  such  cities  incor- 
porated under  general  law. 

The  fact  that  we  term  the  general  stat- 
utes relating  to  cities  incorporated  under 
general  law  the  "charter"  of  such  cities  does 
not  prevent  them  from  continuing  to  be  stat- 
utes. In  my  opinion  the  section  means  that 
a  city  under  special  charter  cannot,  by  vir- 
tue of  its  charter,  impose  the  taxes  mention- 
ed, unless  the  business,  etc.,  is  specially  nam- 
ed as  taxable  in  such  charter ;  but  that  any 
city  may  do  so  if  "such  power  be  conferred 
by  statute,"  whether  such  statutes  are  com- 
monly referred  to  as  parts  of  the  city  char- 
ter or  are  but  statutory  provisions  in  aid  of 
and  in  addition  to  special  charters.  It  seems 
to  me  no  other  construction  gives  effect  to 
all  the  provisions  of  the  statute.  So  con- 
strued, the  section  really  affects  no  cities  ex- 
cept those  under  special  charter.  It  leaves 
the  others  exactly  where  they  would  have 
been  bad  no  such  law  been  passed.  This 
was  the  intent 

The  question  in  this  case  then  Is  whether 
the  statute  (section  9399,  R.  S.  1909)  confers 
power  upon  cities  of  the  fourth  class  to  im- 
pose a  license  tax  upon  plumbers  and  electri- 
cians. These  trades  are  not  expressly  men- 
tioned in  the  sections.  Neither  are  these 
ejusdem  generis  with  those  named.  City 
v.  Laughlln,  49  Mo.  659.  City  v.  Baskowitz, 
273  Mo.  543,  201  S.  W.  870,  is  Inapplicable 
because  It  Is  based  upon  peculiar  charter 
provisions. 

The  judgment  is  right,  and  I  concur  in  the 
result  reached. 


REID  v.  MOULTON.     (No.  19861.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  1,  1919.) 

1.  Appeal  and  Ebbob  <8=»935(1)  —  Stmite 
Aside  Judgment— Justification  —  PRE- 
SUMPTION. 

The  court  on  appeal  must  presume.  In  the 
absence  of  anything  appearing  to  the  contrary, 
that  the  circumstances  jnstifle'd  the  exercise 
by  the  trial  court  of  its  control  in  the  interest 
of  justice  over  Its  judgment  daring  the  term  at 
which  it  waa  entered. 

2.  Appeal  and  Ebbob  €=>496  —  Rules  or 
Trial  Ooubt— Showing  by  Bill  of  Ex- 
ceptions. 

The  court  on  appeal  is  not  required  to  go 
to  the  records  of  the  trial  court  to  ascertain 
whether  .there  be  some  rule  limiting  time  with- 
in which  plaintiff  may  reply  to  an  amended  an- 
swer filed  without  notice;  it  being  appellant's 
duty  to  bring  such  rule  into  the  court  on  ap- 
peal by  bill  of  exceptions,  in  view  of  Rev.  St. 
1909,  SS  1809.  1810. 

8.  Appeal  and  Ebbob  <8=>496— Special  Ob- 
deb  to  Plead— Bill  of  Exceptions. 
If,  ob  appeal  from  order  setting  aside  judg- 
ment for  want  of  reply,  defendant  appellant  re- 
lies upon  the  violation  of  a  special  order  to 
plead,  he  must  have  the  order  before  the  court 
on  appeal  by  bill  of  exceptions,  in  view  of  'Rev. 
St.  1909,  |{  1809,  1810. 

4.  Judgment  «J=>  138(3)— Default  —  Setting 
Aside. 

Where  defendant  filed  amended  answer 
without  notice,  and  his  motion  for  judgment 
for  want  of  reply  was  sustained  on  the  day 
it  was  made,  which  was  the  day  that  the  cause 
was  assigned  to  a  division,  held,  court  did  not 
err  in  setting  aside  judgment  at  the  same  term. 

5.  Judgment  «=»298,  341— Contbol  or  Judg- 
ments Dubing  Term. 

During  the  term  at  which  they  are  render- 
ed, the  courts  retain  jurisdiction  of  their  judg- 
ments and  may  set  them  aside  or  modify  them 
as  justice  requires,  and  the  interposition  by  the 
unsuccessful  party  by  motion  may  furnish  the 
suggestion,  which  operates  as  an  incentive  to 
such  action. 

8.  Pleading  <S=>350(2)  —  Judgment  on 
Pleadings— Time  of  Rendebing. 

Judgment  on  the  pleadings,  rendered  on  the 
same  day  that  motion  therefor  was  filed  was 
irregular  on  its  face,  where  It  did  not  recite 
that  it  was  determined  by  consent,  and  it  was 
the.  duty  of  the  court  to  take  judicial  notice 
of  the  irregularity,  correct  the  error,  and  pen- 
mit  argument  when  called  upon  by  a  timely 
motion  in  the  same  term. 

7.  Motions  <}=»32— Time  fob  Detebmtnation 
— Appearance— Waives. 
Appearance  of  counsel  for  the  very  purpose 
of  asserting  the  right  of  their  client,  under  Rev. 
St.  1909,  f  1842,  providing  that  motions  in 
term  shall  be 'filed  at  least  one  day  before  they 
may  be  argued  <w  determined,  was  not  a  waiver 
of  the  statutory  right 
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Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thomas  B.  Buckner,  Judge. 

Suit  by  John  B.  BeM  against  a  F.  Moul- 
ton.  From  an  order  setting  aside  judgment 
for  want  of  reply,  defendant  appeals.  Af- 
firmed and  remanded. 

John  A.  Showen,  of  Kansas  City,  for  ap- 
pellant 
Bowron  &  Burros,  for  respondent 

BBOWN,  C  This  is  an  appeal  from  an  or- 
der of  the  Jackson  circuit  court  in  division 
No.  1,  setting  aside  a  judgment  for  want  of 
reply  in  the  above-entitled  cause,  which  is  a 
suit  for  a  money  judgment  within  the  juris- 
diction of  this  court  The  date  of  Its  insti- 
tution to  not  given  In  the  record,  nor  is  the 
date  of  the  filing  of  the  original  answer. 
Afterward,  while  the  cause  was  pending  up- 
on petition  and  answer  and  still  unasslgned 
to  a  division  for  hearing,  It  being  the  nine- 
teenth day  of  the  November  term  of  the 
court,  the  defendant  filed  an  amended  an- 
swer in  which  he  set  up  substantially  an  ac- 
cord and  full  satisfaction  of  the  demand. 

On  the  twenty-sixth  day  of  the  succeeding 
March  term,  no  reply  having  been  filed,  he 
filed  his  motion  for  judgment  on  ttoe  plead- 
ings on  that  ground.  The  cause  was  then, 
on  the  same  day,  assigned  to  division  No.  1. 
He  followed  it  and  the  motion  was,  on  the 
same  day,  taken  up  and  sustained  by  a  judg- 
ment for  the  defendant  reciting  the  pres- 
ence of  the  parties  by  their  attorneys.  On 
the  twenty-ninth  day  of  the  same  term,  the 
plaintiff  filed  his  motion  to  set  aside  this 
judgment  on  the  pleadings  for  want  of  repli- 
cation, which  was,  on  the  thirty-fifth  day  of 
the  term,  overruled.  The  plaintiff  on  the 
thirty-seventh  day  of  the  term  filed  another 
motion,  as  follows: 

"Comes  now  the  plaintiff  and  moves  the  court 
to  set  aside  the  order'  overruling  the  motion  to 
set  aside  the  judgment  rendered  on  the  plead- 
ings herein  on  the  11th  day  of  April,  1016, 
and  to  set  aside  and  vacate  the  judgment  so 
rendered  on  the  pleadings  herein  on  the  11th 
day  of  April,  1916,  and  for  a  new  trial  and 
hearing  herein. 

"For  the  following  reasons: 

"First  Because  the  court  erred  in  granting 
a  judgment  on  the  pleadings  in  above-entitled 
case,  as  there  had  been  no  notice  given  to 
plaintiff  of  such  application  for  judgment  on 
the  pleadings. 

"Second.  Because  defendant  was  not  entitled 
to  a  judgment  on  the  pleadings  and  did  not 
ask  or  take  a  judgment  on  any  new  matter 
set  up  in  his  answer,  but  only  took  a  judgment 
for  costs. 

"Third.  Because  no  docket,  had  been  set  and 
plaintiff  did  not  know  said  case  had  been  as- 
signed, but  one  of  plaintiff  attorneys  saw  in 
the  record  that  said  case  was  awaiting  as- 
signment and  on  making  inquiries  of  Mr. 
Oflarity  was  informed  that  said  case  was  in 
division  1  and  at  once  went  to  said  division  1 
and  there  found  defendant  with  his  attorney, 


and  the  court  was  just  about  to  render  a  judg- 
ment on  the  pleadings;  that  said  attorney,  J. 
H.  Bowron,  requested  the  court  to  let  the  mat- 
ter stand  over  till  the  following  day  that  he 
had  not  been  notified  of  the  proceedings,  and 
knew  nothing  about  the  matter. 

"Fourth.  Because  said  case  was  not  called 
for  trial  and  had  not  been  assigned  out  of 
division  1 ;  that  no  jury  had  been  called ;  and 
that  plaintiff  yet  had  time  and  a  legal  right 
to  yet  file  a  reply. 

"Fifth.  Because  this  motion  directs  itself  to 
the  sound  discretion  of  the  court,  and  the  earn- 
ings of  a  life  time  of  the  plaintiff  are  involved, 
and  involves  some  $16,000,  and  is  a  jury  case, 
and  each  item  has  merit  and  denial  to  a  trial 
on  the  merits  forever  closes  the  door  to  plain- 
tiff, and  deprives  him  of  all  his  property. 

"Sixth.  Because  said  judgment  is  against  the 
law  and  the  evidence. 

"Seventh.  Because  the  judgment  is  not  sup- 
ported by  the  law  or  the  evidence  and  is  not 
warranted  by  the  pleadings,  that 'said  judgment 
as  rendered  is  irregular.'' 

This  was  taken  up  on  the  fortieth  day  of 
the  same  term  and  sustained  by  the  follow- 
ing order; 

"Now  on  this  day,  plaintiff's  motion  to  set 
aside  the  judgment  on  the  pleadings  heretofore 
rendered  in  this  cause  is  taken  up,  heard  and 
considered  and  is  by  the  court  sustained,  and  it 
is  ordered  by  the  court  that  the  said  judgment 
on  the  pleadings  be  and  the  same  is  hereby  set 
aside  and  for  naught  held,  to  which  action  and 
ruling  of  the  court  the  defendant  excepts." 

[1]  This  record  with  the  affidavit  and  or- 
der for  granting  the  appeal  was  signed  by 
the  judge  as  a  bill  of  exceptions  and  tran- 
script and  so  appears  in  the  appellant's  ab- 
stract. It  will  be  seen  that  there  Is  noth- 
ing in  it  which  shows  any  general  rule  of 
the  court  or  order  with  reference  to  the  fil- 
ing of  the  reply  as  provided  in  section  1809, 
Revised  Statutes  of  1909.  So  far  as  appears 
from  this  record,  the  plaintiff  might  have 
been  Ignorant  of  the  filing  of  the  amended 
answer,  which  raised  the  issue  calling  for 
replication.  The  cause  was  not  docketed  in 
division,  where  only  it  could  be  tried,  and 
when  it  was  sent  to  division  the  defendant 
followed  it  and  took  judgment  on  the  same 
day.  The  motion  to  set  it  aside  was  prompt- 
,ly  filed.  This  proved  Insufficient  and  was 
overruled.  Another  motion  immediately  fol- 
lowed it  which  was  sufficient  to  call  into 
action  the*, discretion  of  the  court  and  was 
sustained.  If  evidence  was  Introduced,  it  is 
not  preserved  in  the  record.  We  must  pre- 
sume, in  the  absence  of  anything  appearing 
to  the  contrary,  that  the  circumstances  jus- 
tified the  exercise  by  the  court  of  its  con- 
trol in  the  interest  of  justice  over  its  judg- 
ment during  the  term  at  which  it  .was  en- 
tered. One  of  the  most  salutary  offices  of 
this  control  Is  to  prevent  the  miscarriage  of 
justice  by  accident  or  inadvertence.  It  Is 
frequently  a  protection  against  the  stealthy 
suitor  who  waits  and  watches  for  the  time 
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when  his  adversary  Is  off  his  guard.  Even 
Qie  most  careful  lawyer  la  not  expected  to 
mount  guard  over  all  avenues  to  the  records 
for  fear  bis  opponent  may  gain  access  to 
them  by.  ways  outside  the  ordinary  practice 
of  the  court. 

[J-4]  There  Is  nothing  In  this  record  show- 
ing that  the  plaintiff  was  In  default  in  his 
pleading.  We  are  not  required  to  go  to  the 
records  of  the  Jackson  circuit  court  to  as- 
certain whether  there  may  be  some  general 
rule  limiting  the  time  in  which  the  plaintiff 
may  plead  to  an  amended  answer  filed  with- 
out notice.  If  such  a  rule  exists,  the  ap- 
pellant desiring  to  take  advantage  of  it  must 
bring  it  into  this  court  by  proper  proceeding, 
which  In  this  case  is  his  bill  of  exceptions. 
If  he  stands  on  the  violation  of  a  special 
order  to  plead,  he  must  hare  the  order  be- 
fore us  by  the  same  process.  He  must  stand 
on  the  statute  alone,  which  provides  that 
the  plaintiff  may  plead  to  new  matter  In  the 
answer  within  such  time  as  the  court  by 
rule  or  otherwise  shall  require.  Sections 
1809,  1810.  Judged  by  this  rule,  the  plain- 
tiff was  not  in  default,  and  the  final  Judg- 
ment was  erroneously  entered.  There  was 
no  course  open  to  the  court  other  than  to 
set  it  aside. 

There  is  another  reason  equally  binding 
upon  this  court  which  forbids  us  to  disturb 
this  order.  In  Bottmann  v.  Schmucker,  94 
Mo.  lot  dt  144,  7  S.  W.  119,  we  said: 

"That  a  court  of  general  jurisdiction,  pro- 
ceeding according  to  the  coarse  of  the  common 
law,  has  unlimited  power  daring  the  whole  of 
the  terra  over  its  judgments  rendered  at  such 
term,  is  a  rule  of  universal  application.  Free- 
man on  Judgments,  f  90.  Until  the  end  of  the 
term  its  judgments  are  in  the  breast  of  the 
court,  and  may  be  modified,  vacated,  or  Bet 
aside,  as  justice  demands,  becoming  absolute 
only  upon  the  adjournment  of  the  court  for 
that  term,  and  no  good  reason  is  perceived  why 
the  same  rule  should  not  apply  to  those  judg- 
ments of  the-  probate  court,  whose  verity  is  as 
unquestionable  after  they  become  absolute  as 
those  of  the  circuit  court" 

This  was  quoted  with  approval  by  us  in 
Bwart  v.  Penlston,  233  Mo.  loc.  dt  710,  136 
».  W.  422.  In  the  latter  case  the  court  (at 
page  712  of  283  Mo.,  at  page  426  of  136  S. 
W.),  to  speaking  of  the  act  of  the  court  In 
setting  aside  a  judgment  during  the  term  of 
Its  rendition  to  pursuance  of  a  motion  for 
a  new  trial  Wed  out  of  time,  said: 


"But  trial  courts  have  penqitted  motions  for 
new  trial  filed  out  df  time  to  remain  on  file, 
and  the  court  of  its  own  motion  granted  a  new 
trial.  If  trial  courts  are  to  exercise  their 
common-law .  rights  in  protecting  the  sanctity 
and  justice  of  their  judgments,  such  courts 
must  acquire  knowledge  in  some  manner  as  to 
wherein  injustice  has  been  done." 

[J-]  The  Swart  Case  presents  a  wealth  of 
authorities  upon  this  question  to  which  we 
refer  the  curious.  They  fully  sustain  the 
conclusion  of  the  court  that  during  the  term 
at  which  they  are  rendered  the  courts  re- 
tain jurisdiction  of  their  judgments  and  may 
set  them  aside  or  modify  them  as  Justice  re- 
quires! and  that  the  interposition  by  the  un- 
successful party  by  motion  may  well  furnish 
the  suggestion  which  operates  as  aa  incen- 
tive to  such  action. 

[I,  71  There  is  still  another  reason  which 
forbids  our  interference.  The  Judgment  on 
the  pleadings  was  rendered  the  same  day  the 
motion  therefor  was  filed.  It  recites  that 
the  plaintiff  came  into  court  by  its  attor- 
neys. The  motion  upon  which  it  was  set 
aside  states  that  in  searching  for  the  cause 
the  plaintiff's  attorneys  went  to  division  1 
just  as  the  court  was  about  to  render  the 
judgment  and  asked  that  the  matter  be  per- 
mitted to  stand  over  until  the  next  day  for 
investigation,  which  the  court  erroneously  re- 
fused, and  thereupon  entered  the  Judgment, 
which  was  irregular  upon  Its  face  to  the 
absence  of  any  recital  that  it  was  determined 
by  consent  It  was  the  duty  of  the  court  to 
take  judicial  notice  of  this  error,  and,  to 
correct  tt,  permit  argument  when  called  up- 
on by  a  timely  motion  in  the  same  term. 
The  appearance  of  counsel,  for  the  very  pur- 
pose of  asserting  the  right  of  their  client 
under  the  provisions  of  section  1842  of  the 
Revised  Statutes  of  1909,  is  not  a  waiver  of 
the  statutory  right  It  only  emphasizes  and 
makes  more  definite  the  error  of  the  court 
to  refusing  it 

The  order  appealed  from  is  affirmed,  and 
the  cause  remanded  to  the  Jackson  county 
circuit  court  for  further  proceedings. 

BAIIET,  0*  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  a,  Is  adopted  as  the  opinion  of 
the  court 

All  concur;  BOND,  J,  In  result 
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NON-ROYAI/TY    SHOE    OO.   v.    PH03NIX 
ASSUB.    00,    LIMITED,    OF    LON- 
DON, ENGLAND.    (No.  19261.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Jul;  16,  1918.     Rehearing  Denied  Dec.  28, 

1918.  '  On   Filing   of.  Remittitur,   March   4, 

1919.  Motion  to  Transfer  to  Court  in  Banc 
Overruled  March  17,  1919.) 

L  Jury    <8=>13(7)^-FntE    Insurance— Fraud 

BT  APPBAISEBS— TRIAL   BT  JUBY— STATUTE. 

Under  Rev.  St.  1909,  |  1812,  issue  of  fraud 
upon  holder  of  fire  policy  in  award  of  apprais- 
ers of  loss  appointed  pursuant  to  policy  is  not 
triable  by  the  court  sitting  as  a  chancellor,  but 
by  a  jury. 

2.  Insurance  «s>668(14)— Fibb  Insurance— 
Fraud  of  Appraisers  or  Loss— Question 

FOB  JUBT. 

In  suit  by  holder  of  fire  policy  against  in- 
surer, whether  award  of  appraisers  of  loss  ap- 
pointed pursuant  to  the  policy  was  tainted  with 
such  fraud  as  would  avoid  it  held  for  the  jury. 

8.  Insurance  «=»674(3)  —  Fibb  Insurance  — 
Conbtbucttvb  Fraud  or  Appraisers. 
Carelessness  or  ignorance  of  appraisers  of 
kas  to  holder  of  fire  policy,  which  entailed  a 
lorn  of  125,000  upon  the  holder,  of  itself  con- 
stituted such  constructive  fraud  as  to  justify  re- 
lief to  holder  against  insurer. 

4.  Evidence  «=»113(1)— Valub—  Fire  INSUR- 
ANCE. 

In  action  on  fire  policy,  evidence  of  price 
for  which  whole  of  salved  machines  and  machin- 
ery was  sold  held  admissible  on  question  of  val- 
ue after  fire,  though  such  evidence,  standing 
alone,  is  merely  an  opinion  of  value,  but  insur- 
er was  entitled  to  show  that  machines  were  of 
sort  for  which  demand  was  negligible,  or  any 
other  fact  affecting  price. 

6.  Insurance  «=3494  —  Fibb  Insurance  — 
Election  of  Potior  Holder— Statute. 
Rev.  St.  1909,  §  7022,  confers  upon  holder 
of  policy  of  fire  insurance  option  to  elect  wheth- 
er to  accept  from  the  insurer  the  repair  of  the 
property  damaged  or  a  sum  of  money  equal  to 
the  damage  done. 

6.  Insurance  «=>569  —  Fibb  Insurance  — 
Stipulation  ab  to  Damask — A  void  amok  bt 
Fbaud. 

Stipulation  by  holder  of  fire  policy,  in  agree- 
ment to  submit  question  of  damages  to  arbitra- 
tion, that  damages  should  not  exceed  what  it 
would  cost  insured  to  repair  or  replace  with  ma- 
terial of  like  kind  and  quality,  was  avoided  by 
the  fraud  of  appraisers  of  loss  appointed  pursu- 
ant to  the  policy;  such  fraud  avoiding,  not  only 
the  agreement  to  arbitrate,  but  also  the  stipu- 
lation contained  therein. 

7.  Insurance  «=»494  —  Fibb  Insurance  — 
Stipulation  Limiting  Damages— Statute. 

In  absence  of  election  by  holder  of  a  fire 
policy,  pursuant  to  Rev.  St  1909,  f  7022,  to 
have  repairs  made  instead  of  to  accept  a  money 
payment  for  loss,  policy  provision  that  damages 
shall  in  no  event  exceed  what  it  would  cost  in- 
sured to  repair  or  replace  is  inapplicable. 


8.  Insurance  «=>494— Fire  Insubabob— Pbb- 
bonaltt— Partial  Loss— Statute. 

Rev.  St,  1909,  |  7022,  relative  to  a  partial 
destruction  of  property  covered  by  insurance, 
may  be  applied  to  a  partial  fire  damage  of  insur- 
ed personalty. 

9.  Insurance  <8=»6T0— Fibe  Insurance— Vex- 
atious Refusal  to  Pat  Loss— Finding— 
Statute. 

In  action  on  fire  policy,  there  should  be  un- 
ambiguous finding  of  fact  of  insurer's  vexatious 
refusal  to  pay  loss  before  infliction  of  either 
penalty  of  Rev.  St.  1909,  |  7068,  by  way  of 
attorney's  fees  or  10  per  cent,  damages,  should 
be  allowed  to  stand;  that  is,  either  a  general 
verdict  assessing  both  the  penalty  and  the  at- 
torney's fee,  or  an  affirmative  finding  that  die 
refusal  to  pay  was  vexatious. 

10.  Insurance  <s=»666(1)— Fire  Insurance— 
Vexatious  Refusal  to  Pat  Loss— Surrc- 
cienct  of  Evidence. 

In  action  on  a  fire  policy,  evidence  of  in- 
surer's vexations  refusal  to  pay  loss  held  insuffi- 
cient to  warrant  verdict  for  attorney's  fees 
pursuant  to  Rev.  St  1909,  f  7068. 

1L  Insurance  <8=>602  —  Fire  Insurance  — 
Vexatious  Refusal  to  Pat  Loss— Deduc- 
tion from  Adverse  Verdict— Statute. 
Vexatious  refusal  to  pay  fire  loss  justifying 
award  of  attorney's  fees  and  infliction  of  penal- 
ty on  insurer,  under  Rev.  St  1909,  f  7068,  is 
not  deducible  from  the  mere  fact  that  on  suit 
the  verdict  is  adverse  to  defendant. 

12.  Courts, «es>281(19)— Supbeicb  Court— Ju- 
risdiction—Constitutional  Question. 
Where  Supreme  Court  has  once  determined 
precise  constitutional  question  raised  in  case 
wherein  Courts  of  Appeals  would  otherwise  have 
jurisdiction,  it  will  not  thereafter  assume  juris- 
diction of  case  on  account  of  constitutional  ques- 
tion, if  determination  thereof  was  had  before 
date  at  which  appeal  was  token. 

Appeal  from  Circuit  Court,  Pike  County; 
Edgar  B.  Woolfolk,  Judge. 

Action  by  Non-Royalty  Shoe  Company 
against  Phoenix  Assurance  Company,  Limit- 
ed, of  London,  England.  From  judgment  for 
plaintiff,  defendant  appealed  to  the  Court  of 
Appeals  (178  S.  W.  246),  which,  after  re- 
versing and  remanding,  certified  the  case 
up  to  the  Supreme'  Court  Judgment  re- 
versing and  remanding  set  aside,  and  judg- 
ment for  plaintiff  affirmed  on  filing  of  vol- 
untary remittitur  of  attorney's  fees. 

This  Is  an  action  on  a  contract  of  Insur- 
ance for  a  loss  sustained  by  fire.  Jurisdic- 
tion herein,  by  reason  of  the  amount  Involved 
lay  originally  In  the  St  Louis  Court  of  Ap- 
peals, but  that  learned  court,  after  filing  an 
opinion  reversing  and  remanding  it  for  er- 
rors, certified  it  np  to  us  (178  S.  W.  246)  be- 
cause Reynolds,  P.  J.,  deemed  the  holding  in 
the  opinion  upon  the  point  of  allowing  an 
attorney's  fee  as  damages  for  an  alleged 
vexatious  refusal  to  pay  the  loss  In  conflict 
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with  the  decisions  both  of  the  Kansas  City 
Court  of  Appeals  and  of  this  court 

The  facts  of  the  case,  so  far  as  concern  the 
pleadings  and  Issues,  are  carefully  and  clear- 
ly stated  by  the  Court  of  Appeals  thus: 

"This  Is  an  action  on  one  of  11  policies  in- 
suring the  plaintiff  for  one  year  against  all  di- 
rect loss  or  damage  by  fire,  the  total  amount 
of  insurance  being  $28,500,  the  amount  carried 
by  plaintiff  in  the  defendant  company  $3,000. 
The  property  insured  was  personal  property, 
machinery,  power  appliances,  etc.,  contained  in 
and  on  the  brick  building  occupied  by  plaintiff 
and  situated  in  the  city  of  St  Louis.  Insur- 
ance in  companies  other  than  the  defendant  is 
permitted  in  the  policy.  Alleging  the  total  loss 
of  all  the  property  insured,  in  the  amount  of 
at  least  $31,981.35,  plaintiff  asked  judgment 
against  defendant  in  the  sum  of  $3,000,  with  8 
per  cent,  interest,  and  for  reasonable  attorney's 
fees,  and  10  per  cent  damages  for  vexatious 
refusal  to  pay,  as  provided  by  statute. 

"The  answer,  admitting  the  execution  and  de- 
livery of  the  policy,  sets  up  a  provision  in  it 
that  the  company  ishall  not  be  liable  beyond  the 
actual  cash  value  of  the  property  at  the  time 
any  loss  or  damage  occurs,  and  the  loss  or 
damage  shall  be  ascertained  or  estimated  accord- 
ing to  such  actual  cash  value,  with  proper  de- 
duction for  depreciation,  however  caused,  and 
shall  in  no  event  exceed  what  it  would  then 
cost  the  insured  to  repair  or  replace  the  same 
with  material  of  like  kind  and  quality.  Said 
ascertainment  or  estimate  shall  be  made  by  the 
insured  and  this  company,  or,  if  they  differ, 
then  by  appraisers,  as  hereinafter  provided; 
and,  the  amount  of  loss  or  damage  having  been 
thus  determined,  the  sum  for  which  this  com- 
pany is  liable  pursuant  to  this  policy' shall  be 
payable  60  days  after  due  notice,  ascertainment 
estimate,  and  satisfactory  proof  of  the  loss  have 
been  received  by  this  company  in  accordance 
with  the  terms  of  this  policy.' 

"It  is  further  provided  that  in  the  event  of 
the  disagreement  as  to  the  amount  of  loss,  it 
shall,  'as  above  provided,'  be  ascertained  by  two 
competent  and  disinterested  appraisers,  each 
party  selecting  one,  and  the  two  so  chosen  first 
selecting  a  competent  and  disinterested  umpire, 
the  appraisers  together  shall  then  estimate  and 
appraise  the  loss,  stating  separately  sound  value 
and  damage,  and,  failing  to  agree,  shall  submit 
their  differences  to  the  umpire,  and  the  award 
in  writing  of  any  two  shall  determine  the 
amount  of  such  loss,  each  party  paying  the  ap- 
praiser respectively  selected  by  them  and  bear- 
ing equally  the  expense  of  the  appraisal  and 
umpire;  it  being  further  provided  that  'the 
loss  shall  not  become  payable  until  60  days 
after  the  notice,  ascertainment  estimate,  and 
satisfactory  proof  of  the  loss  herein  required 
have  been  received- by  this  company,  including 
an  award  by  appraisers  where  appraisal  has 
been  required,'  and  that  the  insuring  company 
shall  not  be  liable  under  the  policy  for  a  greater 
proportion  of  any  loss  on  the  described  property, 
or  for  loss  by  and  expense  of  removal  from 
premises  endangered  by  fire,  than  the  amount 
insured  shall  bear  to  the  whole  insurance.  The 
answer,  setting  up  these  clauses  in  the  policy, 
avers  that  after  the  occurrence  of  the  fire  plain- 
tiff and  defendant  entered  into  an  agreement  for 
submission  to  appraisers,  the  agreement  dated 


March  24, 1813;  that  under  this  agreement  Wil- 
liam Fay  and  Chester  T.  Drake  were  appointed 
appraisers;  that  they  selected  Fred  E.  Briner 
as  umpire;  that  Fay  and  Drake  quaufied  as 
appraisers  and  Briner  as  umpire,  and  proceeded 
to,  and  did,  estimate  and  appraise  the  loss  can*-' 
ed  by  the  fire,  stating  separately  sound  value 
and  damage  in  conformity  with  the  provisions 
of  the  policy,  and  on  April  7,  1913,  made  their 
award  in  writing,  placing  the  sound  value  of 
the  property  at  $34,732.80,  and  the  loss  and 
damage  at  $9,547.08.  Claiming  that  this  fixed 
the  amount  of  the  total  loss,  and  as  the  total 
amount  of  insurance  was  $28,500,  it  is  averred 
that  the  amount  due  under  this  policy  by  this 
defendant  was  $1,004.95,  which  sum,  it  is  aver- 
red, defendant  has  always  been  ready  and  will- 
ing to  pay,  but  that  plaintiff,  notwithstanding 
the  agreement  above  set  out  had  failed  and  re- 
fused to  receive  that  sum,  and  which  sum 
defendant  now,  by  its  answer,  again  tenders. 

"The  reply,  taking  issue  on  the  amount  of  the 
loss,  admits  the  stipulations  in  the  policy  set 
out  but  denies  that  pursuant  to  the  provisions 
of  the  policy,  plaintiff  and  defendant  entered 
into  an  agreement  for  submission  to  appraisers 
as  set  forth  in  the  answer,  and  alleges  that  un- 
der the  provisions  of  the  policy  plaintiff  and 
defendant  undertook  to  have  the  loss  and  dam- 
age fixed  as  hereinafter  stated  and  as  provided 
in  the  policy.  It  is  then  averred  that  after  the 
fire  and  loss  a  disagreement  arose  between 
plaintiff  and  defendant  as  to  the  amount  of  loss, 
and  that  under  the  terms  of  the  policy  plaintiff 
selected  Fay,  a  competent  and  disinterested  per- 
son, as  appraiser,  to  act  for  it,  and  defendant 
selected  Drake,  and  these  two  selected  Briner 
as  umpire,  but  it  denies  that  either  Drake  or 
Briner  were  competent  or  disinterested  or  un- 
biased, alleging  the  contrary,  specifically  allege 
ing  that  Briner  was  ignorant  inexperienced, 
and  incompetent.  It  further  denies  that  either 
Fay  or  Drake  or  Briner,  or  any  of  them,  ever 
correctly  or  fairly  estimated  or  appraised  the 
loss  caused  by  the  fire  to  the  property;  denies 
an  award  was  made  in  writing  on  April  7,  1913, 
or  at  any  time,  and  denied  that  by  any  award 
made  the  total  amount  of  loss  caused  by  the  fire 
was  only  $9,547.08;  avers  that  after  these  ap- 
praisers and  umpire  had  been  selected  and 
started  in  to  investigate  and  appraise  the  loss, 
and  after  they  had  been  at  that  work  for  some 
time,  Fay  was  of  the  opinion,  and  so  declared 
to  Drake  and  Briner,  that  the  sound  value  of 
the  property  was  $35,981.65,  and  that  the 
amount  of  loss  and  damage  which  was  directly 
caused  to  the  insured  property  by  the  fire  was 
at  least  $28,904.72,  hut  that  defendant's  ap- 
praiser, Drake,  and  the  umpire,  Briner,  wrong- 
fully, fraudulently, -and  illegally  proceeded  and 
together  pretended  to  come  to  an  award  in  which 
they  pretended  to  fix  the  loss  at  $9,547.08,  which 
award  Fay  refused  to  sign  or  agree  to.  It  is 
further  alleged  that  Drake  and  Briner  failed  to 
take  into  consideration  a  large  amount  of  prop- 
erty lost  which  was  of  the  value  of  $1,800,  and 
of  which  the  appraiser  Drake  and  the  umpire, 
Briner,  were  notified  by  Fay,  but  which  they 
excluded  from  any  award.  Repeating  the 
charges  of  the  incompetency,  unfairness,  and 
partiality  of  Briner  and  Drake,  and  alleging, 
among  other  things,  that  Briner  had  consulted 
his  own  attorney  and  outside  parties,  and  aver- 
ring that  in  arriving  at  their  conclusion  neither 
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Briner  nor  Drake  ever  ascertained  or  knew,  or 
were  able  or  competent  to  know  or  to  find,  nor 
did  either  of  the  them  ever  exercise  any  inde- 
pendent judgment  or  opinion-  as  to  what  loss 
and  damage  was  occasioned  by  the  fire,  but  that 
they  'guessed'  at  the  amount-  of  loss  and  dam- 
age; had  taken  opinions  thereon  secretly  and 
privately  given  by  parties  and  attorneys  who 
were  not  informed  in  regard  to  the  matters  and 
who  were  unknown  to  plaintiff,  and  before  whom 
plaintiff  was  unable  to  appear.  Hence  it  is  al- 
leged that  the  pretended  award,  by  reason  of 
these  facts,  was  wholly  inadequate  and  insuffi- 
cient to  express  or  cover  the  amount  of  loss 
and  damage  which  plaintiff  suffered  by  reason 
of  the  fire  having  damaged  the  insured  property, 
and  that  this  loss  was  never  ascertained  by  any 
competent  or  disinterested  appraiser  or  umpire, 
and  was  never  ascertained  or  known  by  either 
Drake  or  Briner,  and  that,  by  reason  of  these 
facts,  and  of  the  facts  before  alleged,  plaintiff 
alleges  that  the  plaintiff's  award  is  void  and 
of  no  effect 

"It  is  further  averred  that  neither  Drake  nor 
Briner  notified  or  permitted  Fay  or  plaintiff  to 
know  the  parties  from  whom  they  were  seeking 
private  advice,  and  upon  whose  opinion  they 
were  acting  in  the  matter,  so  that  this  plaintiff 
could,  aa  it  would  have  done,  have  proven  by 
competent  and  disinterested  parties  that  the 
loss  which  was  occasioned  to  the  property  was 
the  amount  stated  in  the  petition. 

"The  cause  was  tried  before  the  court  and  a 
jury,  and  resulted  in  a  verdict  for  plaintiff,  va- 
cating the  award  and  assessing  the  damage  for 
loss  sustained  on  the  policy  in  the  sum  of  $2,- 
829,  with  intereat  in  the  amount  of  $74.95,  and 
attorney's  fee  for  services  in  tills  action  in  the 
sum  of  $600." 

So  far  as  the  facts  shown  upon  -the  trial 
are  concerned,  It  Is  enough,  to  say  that  the 
evidence  offered  by  plaintiff  tended  to  prove 
the  allegations  of  the  petition  and  the  re- 
ply; while  that  offered  by  the  defendant 
tended  to  prove  the  allegations  of  the  an- 
swer'and  to  contradict  the  evidence  offered 
on  plaintiff's  part.  Further  facts  will  be 
found  in  the  opinion  of  the  Court  of  Ap- 
peals (Non-Royalty  Shoe  Co.  v.  Phoenix  As- 
surance Co.,  178  S.  W.  246),  and,  if  neces- 
sary, we  shall  refer  in  our  discussion  to  any 
additional  matters  which  are  pertinent 

Reynolds  &  Harlan,  of  St,  Louis,  and  Hos- 
tetter  &  Haley,  of  Bowling  Green,  for  appel- 
lant 

Virgil  Rule  and  Fauntleroy,  Cullen  &  Hay, 
all  of  St  Louis,  for  respondent 

FARIS,  J.  (after  stating  the  facts  as 
above).  I.  Many  grounds  of  alleged  error 
are  called  to  our  attention  by  defendant. 
Such  of  these  as  under  the  view  which  we 
take  of  the  case  demand  discussion  are: 
(a)  That  the  issue  of  fraud  in  the  procure- 
ment of  the  appraisal  and  award  was  tria- 
ble to  the  court  sitting  as  a  chancellor,  and 
not  to  a  Jury;  (b)  that  there  was  no  sub- 
stantial evidence  upon  which  to  set  aside  the 
appraisal,  and  that  the  finding  of  the  jury 
upon  this  question  was  erroneous;   (c)  that 


error  occurred  in  giving  certain  Instructions 
for  plaintiff  and  in  refusing  certain  instruc- 
tions offered  by  defendant  upon  the  measure 
of  damages ;  (d)  that  there  was  no  substan- 
tial proof  of  vexations  refusal  to  pay  the 
loss,  therefore  an  allowance  of  an  attorney's 
fee  upon  this  ground  was  error ;  and  (e)  that 
the  statute  permitting  an  award  of  damages 
for  vexatious  refusal  to  pay  a  loss  upon  a 
contract  of  Insurance  Is*  unconstitutional 
and  void. 

[1]  II.  The  contention  that  the  issue  of 
fraud  in  the  award  of  the  appraisers  is  to  be 
tried  by  the  court  sitting  as  a  chancellor, 
and  not  by  a  Jury,  is  in  the  opinion  of  the 
writer  a  serious  and  Interesting  one.  It  Is 
obvious,  however,  that  a  solution  of  It  in- 
volves only  the  construction  of  section  1812, 
R.  S.  1909 ;  for  the  rule  for  which  defendant 
contends  was  unquestionably  the  law  before 
section  1812  was  passed.  Hancock  v.  Black- 
well,  139  Mo.  440,  41  S.  W.  205.  If  the  pro- 
visions of  section  1812  are  applicable  to  an 
appraisement  made  by  appraisers  and  an 
umpire  pursuant  to  the  terms  of  a  policy  of 
insurance  (or,  as  here,  pursnanl  to  an  agree- 
ment to  so  submit  the  question  of  amount  of 
loss  Incurred),  then  the  above  section  settles 
the  point  Division  1  of  this  court  very  re- 
cently gave  the  most  careful  consideration  to 
this  question,  and  upon  the  view  that  such 
an  award  is  a  settlement,  and  also  a  release, 
at  least  In  part,  of  the  cause  of  action,  it 
was  ruled  that  section  1812  is  applicable. 
Young  v.  Insurance  Co.,  269  Mo.  1,  187  S.  W. 
856.  Passing  the  thought  that  such  an 
award  of  appraisers  is  not  always  a  release 
in  part  (e.  g.,  when  the  appraisers  find  that 
the  loss  equals  the  full  amount  of  the  policy, 
and  the  company  should  for  fraud  seek  an- 
nulment), we  are  disposed  to  agree  with  the 
view  that  such  an  award  is  so  far  a  settle- 
ment as  to  come  within  the  purview  of  said 
section  1812.  85  Cyc  1443.  Moreover,  no 
good  is  accomplished  by  a  constant  change 
in  the  rulings  upon  questions  of  practice. 
The  reasons  given  in  the  loung  Case  are 
plausible,  and  the  conclusion  reached  therein 
is  wholesome;  therefore,  and  since  we  see 
no  compelling  reason  why  we  should  unset- 
tle the  rule,  we  disallow  this  contention  of 
defendant 

[2,  3]  III.  Another  close  and  serious  ques- 
tion is  presented  by  the  contention  that  there 
was  no  substantial  evidence  whatever  of  the 
existence  of  such  fraud  as  would  avoid  the 
award.  Divers  shreds  and  patches  of  evi- 
dence are  urged  as  making  up  the  requisite 
quantum  of  proof  to  constitute  substantial 
evidence.  Among  these  are:  (1)  The  fact 
that  the  umpire  was  selected  by  flipping  a 
coin;  (2)  that  the  appraiser  for  defendant 
resided  in  Chicago,  where  for  a  period  of 
some  20  years  he  had  occasionally  acted  as 
an  appraiser  for  the  defendant ;  (8)  that  the 
umpire  privately  took  legal  advice  as  *»  his 
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acts  and  duties  and  the  law  under  which 
he  should  proceed;  (4)  that  the  umpire  pri- 
vately consulted  an  engineer  as  to  matters 
of  damage  and  values;  (5)  that  the  umpire 
refused  to  disclose  to  the  appraisers  the 
uames  of  these  persons  so  secretly-  consulted 
by  him ;  (0)  that  the  appraiser  for  defendant 
and  the  umpire  refused  to  take  into  con- 
sideration in  reaching  the  value  of  the  dam- 
aged machines  the  cost  of  the  installation 
thereof,  or  the  cost  of  wiring  the  building  for 
electricity;  and  (7)  that  the  discrepancy  be- 
tween the  amount  of  loss  and  damage  as 
found  by  the  appraiser  for  defendant  and 
the  umpire  and  the  actual  damage  and  loss 
as  found  by  the  plaintiff's  appraiser  and 
witnesses  for  plaintiff  is  of  itself  substantial 
evidence  of  fraud.  Upon  the  last  of  these 
several  contentions  there  was  much  proof 
adduced  pro  and  con  by  the  respective  par- 
ties; the  others  were  either  admitted  or 
proved  conclusively. 

If  the  case  were  one  sounding  in  equity,  we 
might  hesitate  to  agree  that  the  evidence 
adduced  is  sufficient.  But  we  are  of  the 
opinion  that  there  was  substantial  evidence 
from  which  unbiased  Jurors  could  draw  in- 
ferences to  sustain  the  charge  of  fraud. 
The  triers  of  fact  might  well  have  deduced 
such  an  Inference  from  the  discrepancy  be- 
tween the  appraisers  as  to  damage  and  loss 
alone;  for  It  is  almost  Incredible  that  im- 
partial men  at  all  acquainted  with  machines 
and  machinery  should  differ  so  widely  in 
opinion  and  in  testimony  as  the  record  shows 
was  the  case  here.  The  obvious  inference 
to  be  deduced  from  these  facts  is  that  the 
appraisement  was  either  the  result  of  prej- 
udice and  overreaching,  or  it  was  begotten 
of  carelessness,  or  the  most  stupendous  ig- 
norance. A  difference  of  a  few  thousand 
dollars  in  a  total  of  an  alleged  loss  of  ap- 
proximately $35,000  might  be  expected,  but 
a  difference  of  more  than  $25,000  in  the  re- 
spective figures  is  seemingly  incompatible 
with  impartiality,  and  argues  lnferentlally 
In  favor  of  carelessness,  circumvention,  or 
ignorance.  We  do  not  know,  and  we  are  not 
saying,  on  which  side  the  truth  lies.  Wheth- 
er the  view  taken  by  Fay,  and  in  consequence 
his  testimony,  are  the  correct  and  true  view 
and  testimony,  or  whether  in  these  behalves 
verity  attaches  to  Drake  and  Briner,  we  can- 
not say  and  do  not  say.  But  nothing  is  clear- 
er than  that  one  side  or  the  other  has  griev- 
ously erred.  Carelessness  or  ignorance,  we 
think,  which  (to  take,  arguendo,  the  view 
which  favors  plaintiff)  entailed  a  loss  of 
$25,000  upon  the  latter  would  of  itself  con- 
stitute such  constructive  fraud  as  to  justify 
relief.  The  evidence  adduced  upon  the  trial 
both  by  plaintiff  and  defendant  touching  the 
condition  of  the  machinery  seems  upon  the 
cold  record  to  be  "fair  upon  its  face."  But 
the  fact  remains  that  the  colossal  discrepan- 
cy In  the  figures  Indicates  a  condition  wholly 
In  conflict  with  any  theory  of  verity  or  fair 


dealing  attributable  simultaneously  to  both 
sides.  These  obvious  conclusions  arise  as 
Inferences,  which  we  think  were  for  the 
triers  of  fact  (Knorpp  v.  Wagner,  195  Ho. 
loc.  dt  662,  03  S.  W.  961;  State  ex  rel.  ▼. 
Elliott,  157  Mo.  lot  dt  618,  57  S.  W.  1087, 
80  Am.  St.  Rep.  643),  and,  when  considered 
In  connection  with  the  other  charges  noted 
(which  were  conceded  In  effect),  made  a  jury 
question  of  this  point. 

[4]  IV.  Cognate  to  this  question  of  the 
sufficiency  of  the  evidence  Is  the  point  vague- 
ly raised  In  the  briefs  that  evidence  of  the 
price  for  which  the  whole  of  the  salved  ma- 
chines and  machinery  was  sold  was  Inad- 
missible upon  the  question  of  their  value  aft 
er  they  had  passed  through  this  fire.  We 
think  that  this  contention  must  be  overruled. 
While  evidence  of  this  sort,  when  standing 
alone,  Is  in  the  last  analysis  merely  an  opin- 
ion of  value  deduced  from  the  act  of  another 
in  a  situation  wherein  the  compelling  rea- 
sons for  that  act  are  unknown  and  undis- 
closed, and  which  reasons  may  be  ascrlbable 
to  facts  utterly  foreign  to  the  Issuable  fact 
of  actual  value,  yet  such  testimony,  while 
not  conclusive,  Is  ordinarily  some  evidence 
of  value.  2  Sutherland,  Damages,  1458. 
Oases  can  be  conceived  wherein  from  the 
very  nature  of  the  commodity,  no  other  sort 
of  evidence  of  value  is  available.  Brinker- 
hoff-Farris  Trust  Co.  v.  Lumber  Co.,  118 
Mo.  447,  24  S.  W.  129 ;  State  ex  rd.  v.  Dick- 
son, 213  Mo.  loc  dt.  101,  111  S.  W.  817.  In 
explanation  of  the  price  brought  by  these 
salved  machines  when  thus  sold,  the  defend- 
ant was,  of  course,  entitled  to  show,  if  it 
could,  that  these  machines  were  of  a  sort 
for  which  the  demand  was  negligible  wheth- 
er they  were  damaged  or  sound,  or  indeed 
any  other  fact  which  might  have  affected  the 
price  for  which  the  machines  were  sold. 

[S-t]  V.  Upon  the  question  of  the  measure 
of  damages  under  the  policy  a  serious  con- 
tention is  made.  For  the  plaintiff,  on  the 
measure  of  damages,  the  trial  court  gave  this 
instruction,  to  wit: 

"If,  under  the  evidence  and  instruction  No.  1, 
the  jury  concludes  to  disregard  the  award  re- 
turned 'by  Drake  and  Briner  and  concludes  to 
find  a  verdict  for  plaintiff  in  excess  of  said 
award,  then,  in  estimating  the  amount  of  loss 
and  damage  for  the  loss  sustained  under  the 
policy,  you  should  first  ascertain  from  all  the 
facts  and  circumstances  given  in  evidence  the 
fair  cash  value  of  the  insured  property  immedi- 
ately before  the  fire,  and  then  from  the  evidence 
you  should  ascertain  the  fair  cash  value  of  the 
property  not  totally  destroyed  immediately  after 
the  fire,  and  from  the  value  before  the  fire  sub- 
tract the  value  after  the  fire,  and  the  difference 
will  be  the  total  amount  of  loss  and  damage  sus- 
tained.'' 

The  Jury  did  see  fit  to  set  aside  and  dis- 
regard the  appraisement  of  the  arbitra- 
tors, as  .instruction  1  '(referred  to  in  the  in- 
struction copied  above)  advised  them  they- 
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wen  authorized  to  do  If  they  found  the  facts 
upon  which  Instruction  1  was  hypothesized. 
Defendant  urgently  insists  that  the  above 
Instruction  is  erroneous  for  that  the  measure 
of  damages  therein  set  forth  Is  Incorrect. 
And  this  Is  so,  Bays  defendant,  because  the 
policy  of  Insurance  sued  on  here  provides, 
touching  the  measure  of  damages,  thus: 

'This  company  shall  not  be  liable  beyond  the 
actoal  cash  value  of  the  property  at  tile  time 
any  loss  or  damage  occurs  and  the  loss  or  dam- 
age shall  be  ascertained  or  estimated  according 
to  such  actual  cash  value,  with  proper  deduc- 
tions for  depreciation,  however  caused,  and  shall 
in  no  event  exceed  what  it  would  then  cost  the 
insured  to  repair  or  replace  the  same  with  ma- 
terial of  like  kind  and  quality." 

Plaintiff's  answer  to  this  suggestion  of 
error  is  that  the  above  provision  of  the  pol- 
icy Is  In  conflict  with  oar  statute  (section 
7022,  R.  S.  1909),  and  that,  being  so  In  con- 
flict, the  provision  of  the  policy  must  yield 
to  the  provisions  of  the  statute.  The  stat- 
ute relied  on  reads  thus: 

"Whenever  there  is  a  partial  destruction  or 
damage  to  property  covered  by  insurance,  It 
shall  be  the  duty  of  the  party  writing  the  poli- 
cies to  pay  the  assured  a  sum  of  money  equal 
to  the  damage  done  to  the  property,  or  repair 
the  same  to  the  extent  of  such  damage,  not  ex- 
ceeding the  amount  written  in  the  policy,  so 
that  said  property  shall  be  in  as  good  condition 
as  before  the  fire,  at  the  option  of  the  insured." 
Section  7022,  R.  S.  190». 

We  think  there  is  a  conflict  between  the 
statute  and  the  terms  of  the  policy,  so  far 
as  concerns  the  application  of  the  statute 
here  contended  for  by  defendant.  For  it  will 
be  noted  that  section  7022,  supra,  provides 
that  the  Insurer,  in  case  of  a  partial  loss 
(and  this  was  a  partial  loss  only),  shall  pay 
to  the  assured  a  sum  of  money  equal  to  the 
damage  done  to  the  property  by  the  fire,  or 
repair  the  damage,  so  that  the  property  shall 
be  in  as  good  condition  after  the  fire  as  it 
was  before  the  fire.  There  are  therefore  in 
this  statute  two  alternative  duties,  which 
are  either  (a)  to  pay  in  money  a  sum  equal 
to  the  damage  done  to  the  property,  or  (b) 
to  repair  the  property  in  such  wise  as  to  re- 
store it  to  the  condition  it  was  in  before 
the  fire.  It  is  to  be  noted  that  this  statute 
does  not  require  the  assured  either  to  repair 
or  to  accept  from  the  insurer  money  with. 
which  to  repair,  but  it  requires  the  Insurer 
to  repair.  Nor  does  the  option  to  elect  which 
one  of  these  things  shall  be  done  rest  with 
the  insurer,  but,  on  the  contrary,  this  op- 
tion of  election  is  plainly  conferred  on  the 
assured.  Branlgan  v.  Insurance  Co.,  102  Mo. 
App.  70,  76  S.  W.  643.  It  is  true  that  in  the 
instant  case  the  assured  stipulated  in  the 
agreement  to  submit  the  question  of  damages 
to  arbitration  that  the  measure  of  its  dam- 
ages .should  be  computable  pursuant  J»  the 
terms  of  the  policy;  that  is,  to  quote  from 
this  stipulation,  that  the  damages  "shall  in 


no  event  exceed  what  It  would  then  cost  the 
insured  to  repair  or  replace  the  same  with 
material  of  Iflre  kind  and  quality."  If  this 
stipulation  be  binding  upon  the  plaintiff, 
even  if  the  agreement  to  arbitrate  be  found 
void  for  fraud,  then,  of  course,  It  would  con- 
stitute an  election  "on  plaintiff's  part  of  the 
statutory  duty  of  the  Insurer  to  repair.  But 
we  do  not  think  the  agreement  can  be  void 
as  to  the  arbitration  and  valid  as  to  this 
stipulation.  Such  a  view  would  seem  wholly 
to  preclude  the  maintenance  of  any  action 
at  all  upon  the  policy,  and  confine  this  suit 
to  a  mere  setting  aside  of  the  award,  an* 
thereafter  relegate  plaintiff  to  another  ar- 
bitration. It  is  obvious  that,  If  the  agree- 
ment to  arbitrate  and  the  arbitration  had 
thereunder  should  not  be  set  aside,  no  rea- 
son exists  why  any  Instruction  of  any  sort 
on  the  measure  of  damages  should  be  given. 
For  a  majority  of'  the  arbitrators,  acting 
under  the  agreement  to  arbitrate  and  the 
stipulation  therein  that  the  cost  to  repair 
should  be  the  measure. of  damages,  found  the 
total  damages  to  plaintiff  were  $9,547.08, 
while  the  minority,  proceeding  upon  the  the- 
ory of  compensation  In  money  for  actual 
damage  done,  fixed  these  damages  at  approx- 
imately $80,000.  Be  this  as  may  be,  so  far 
as  concerns  the  matter  of  instructions  on 
the  measure  of  damages,  the  Instructions 
given  became  pertinent  after  the  Jury  bad 
found  In  favor  of  setting  aside  the  arbitral 
tton. 

The  books  are  full  of  cases  which  hold 
that  a  contract  of  Insurance  which  fixes  the 
measure  of  damages  In  case  of  loss  at  the 
cost  of  repairing  the  damaged  property  Is 
enforceable  pursuant  to  its  terms.  But  such 
cases  merely  construe  the  provision  of  the 
policy,  unmodified  by  a  statute  such  as  ours1 
(section  7022,  supra),  which,  lacking  an  elec- 
tion by  the  assured  to  have  repairs  made; 
renders  the  policy  provision  inapplicable. 
Branlgan  v.  Insurance  Co.,  102  Mo.  App.  70, 
76  S.  W.  64S.  While  It  is  somewhat  novel 
to  apply  the  partial  loss  statute  to  a  fire 
damage  on  personal  property,  neither  reason 
nor  authority  has  been  called  to  our  atten- 
tion forbidding  such  application,  nor  have 
we  been  able  to  find  any  such  after  a  some- 
what careful  search.  We  are  of  the  opin- 
ion, therefore,  that  this  contention  of  de- 
fendant should  be  disallowed. 

The  converse  of  this  whole  question  is  pre- 
sented upon  a  consideration  of  instruction- 
numbered  13,  which  the  court  below  gave 
for  the  defendant.  This  latter  instruction, 
following  the  terms  of  the  policy  and  the 
stipulation  in  the  agreement  to  arbitrate,,  fix- 
ed the  measure  of  damages  at  the  cost  of  re- 
pairing the ,  damaged  machines.  Clearly,  If 
the  award  of  the  arbitrators  should  be  up- 
held, then  the  stipulation  contained  therein 
that  the  cost  of  repairs  should  constitute  the 
measure  of  damages.  Is  valid  and  binding. 
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and  In  such  event,  If  any  instruction  upon 
the  measure  of  damages  be  necessary  or 
enlightening,  the  one  given  for  defendant 
would  not  be  Improper,  provided  there  were 
antecedently  postulated,  apt  recitals  to  the 
effect  that  the  jury  should  not  apply  the 
measure  of  damages  recited  In  the  Instruc- 
tion, save  In  the  event  of  upholding  the 
award  of  the  arbitrators.  Absent  such  a 
recital,  obviously  defendant's  instruction  13 
is  in  conflict  with  plaintiff's  instruction  2. 

[1-11]  VI.  This  brings  us  to  the  question 
whether  there  were  any  sufficient  facts 
shown  in  evidence  to  warrant  the  verdict 
for  attorney's  fees  bottomed  upon  an  alleg- 
ed vexatious  refusal  to  pay  the  loss.  An- 
cillary to  this  point  are  the  cognate  ques- 
tions whether  under  the  statute  (section 
7068,  B.  S.  1900),  there  must  be:  (1)  An  ex- 
press affirmative  finding  by  the  Jury  in  their 
verdict  that  the  refusal  to  pay  was  vexa- 
tious; and  (2)  whether  the  Jury  is  allowed 
by  the  statute  supra  to  assess  an  attorney's 
fee  on  the  ground  of  a  vexatious  refusal  to 
pay  the  loss,  unless  they  also  assess  the  10 
per  cent,  penalty  likewise  permissible  upon 
the  finding  of  a  vexations  refusal  to  pay. 
In  this  case  the  jury  neither  affirmatively 
found  that  there  was  a  vexatious  refusal  to 
pay,  nor  did  they  assess  the  permissible  10 
per  cent,  damages.  They  merely  stated  In 
their  verdict,  without  more,  that  plaintiff  was 
entitled  to  an  attorney's  fee  of  $600,  without 
setting  forth  upon  what  ground  they  based 
such  finding. 

This  is  a  penal — indeed  a  highly  penal — 
statute,  and  so  It  ought  to  be  strictly  con- 
strued. No  one  ought  to  be  allowed  to  profit 
by  it,  unless  he  brings  himself  strictly  with- 
in the  letter,  of  its  provisions.  While,  for 
other  reasons  which  readily  suggest  them- 
selves, we  apprehend  that  defendant  could 
not  bottom  reversible  error  upon  the  single 
fact  that  the  jury  had  not  seen  fit  to  assess 
against  It  the  permissible  penalty  of  10 
per  cent,  damages,  yet  in  the  statute  the 
penalty  and  the  attorney's  fee  are  connected 
by  the  conjunctive,  and  not  the  disjunctive. 
This  interlinking,  and  the  fact  that  the  stat- 
ute is  highly  penal,  leads  to  the  conclusion 
that  there  ought  to  be  an  unambiguous  find- 
ing of  the  fact  of  vexatious  refusal  to  pay 
the  loss  before  the  infliction  of  either  penal- 
ty should  be  permitted  to  stand.  Either 
there  should  be  a  general  verdict  assessing 
both  the  penalty  and  the  attorney's  fee,  or 
there  should  be  an  affirmative  finding  that 
the  refusal  to  pay  was  in  fact  vexatious. 
While,  as  we  suggest  above,  it  is  technical 
error  to  assess  one  penalty  without  the  oth- 
er, the  error  is  in  favor  of  defendant  and 
against  plaintiff,  and  defendant  may  not 
complain.  If  the  wind  is  to  be  tempered  to 
the  shorn  lamb,  however,  the  lamb  ought  to 
be  advised  that  the  temperature  has  risen 
merely  as  an  act  of  grace,  and  not  of  merit. 
Some  such  view  seems  to  have  been  held  by 


the  learned  Kansas  City  Court  of  Appeals 
(Strawbridge  v.  Insurance  Co.,  193  Mo.  loc 
dt.  603, 187  S.  W.  79),  though  in  the  end  that 
case  rode  off  on  another  point. 

But  these  considerations,  while  Important 
(since  for  error  the  case  must  be  tried  again), 
are  yet  afield  from  the  point  most  strenu- 
ously urged,  which  is,  to  wit:  Was  there  any 
substantial  evidence  of  a  vexatious  refusal 
to  pay  this  loss?  We  are  of  the  opinion  that 
there  was  not.  One  fact  alone,  which  is  not 
disputed,  is  decisive  of  this  question.  The 
policy  is  apparently  of  the  standard  form, 
and,  in  common  with  contracts  of  this  sort, 
provided  that — 

"The  loss  shall  not  become  payable  until  sixty 
days  after  the  notice,  ascertainment,  estimate, 
and  satisfactory  proof  of  the  loss  herein  requir- 
ed have  been  received  by  this  company,  includ- 
ing an  award  by  appraisers  when  appraisal  has 
been  required." 

The  appraisal  was  agreed  to  by  a  stipula- 
tion in  writing;  so  the  question  whether  sec- 
tion 868,  B.  S.  1909,  has  or  has  not  "killed" 
the  clause  In  the  policy  (Young  v.  Insurance 
Co.,  supra)  which  provides  for  appraisal  Is 
not  Involved  in  this  case.  This  appraisal  was 
completed  and  filed  on  the  7th  day  of  April, 
and  on  the  28th  day  of  April  next  thereafter, 
only  21  days  after  the  appraisal  was  com- 
pleted, this  action  was  commenced.  There 
was,  it  is  true,  a  sharp  dispute  over  the 
amount  payable  as  damages  for  the  loss  ac- 
cruing, but  defendant  in  its  answer  admit- 
ted that  a  loss  had  accrued,  and  admitted  its 
liability  to  pay  such  loss,  and  tendered  bv 
answer  the  amount  it  believed  such  loss  to 
have  been,  and  averred  its  continuing  will- 
ingness to  pay  such  sum.  During  the  In- 
terim of  21  days  defendant,  It  is  to  be  infer- 
red, was  relying  upon  the  correctness  of  the 
appraisal,  and  was  (as  it  pleaded  without 
serious  contradiction  upon  the  trial)  ready 
and  willing  to  pay  without  delay  the  full 
sum  of  such  award.  But  plaintiff  was  not 
willing  to  accept  this  amount.  Nevertheless 
it  did  not  see  fit  to  investigate  the  reasons 
underlying  the  attitude  of  the  umpire,  Brin- 
er,  as  that  attitude  was  foreshadowed  by 
his  figures  upon  the  appraisement,  but,  as- 
suming that  he  was  hostile  and  prejudiced, 
neglected  or  refused  to  consult  him,  and 
brought  suit  without  any  apparent  effort  to 
adjust  the  dispute. 

We  are  convinced  that  a  vexatious  refusal 
to  pay  an  insurance  loss  Is  not  to  be  deduced 
from  the  mere  fact  that  upon  suit  the  ver- 
dict is  adverse  to  the  defendant  Patterson 
v.  Insurance  Co.,  174  Mo.  App.  44,  160  S.  W. 
59;  Keller  v.  Insurance  Co.,  198  Mo.  440, 
95  S.  W.  908.  If  the  fact  of  an  adverse  de- 
cision is  to  constitute  the  sole  and  decisive 
test,  It  would  be  fairly  plain  that  this  court 
was  in  error  when  it  held  the  statute  to  be 
constitutional ;  for  It  is  only  upon  the  fun- 
damental ground  of  a  vexatious  refusal  to 
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pay  that  the  penalty  Inflicted  by  the  statute 
can  be  upheld.  The  defendant  la  to  be  al- 
lowed to  entertain  an  honest  difference  of 
opinion  as  to  its  liability,  or  as  to  the  extent 
of  such  liability  under  the  contract  of  In- 
surance, and  to  litigate  that  difference ;  oth- 
erwise the  provision  of  the  statute  is  ob- 
viously so  shot  through  with  duress  as  to  be 
invalid  upon  any.  view.  It  is  from  the  very 
nature  of  the  case,  and  from  the  protean 
form  which  the  facts  of  the  case  assume, 
difficult,  if  not  impossible,  to  frame  any 
general  rule  for  use  in  determining  when  a 
refusal  to  pay  Is  vexatious  and  when  it  is 
not  Judge  Trimble,  of  the  Kansas  City 
Court  of  Appeals,  has  announced  a  rule, 
which  commends  itself  to  us  so  far  as  it 
goes,  and  it  goes  as  far  as  it  Is  wise  or  safe 
to  go  in  announcing  a  rule  to  govern  cases 
wherein  the  facts  are  as  variant  as  we  find 
them  in  Insurance  cases  upon  this-  question. 
This  rule  reads  thus: 

"And  while  affirmative  proof  Is  not  required 
to  show  vexations  refusal,  yet  the  penalty  should 
not  be  inflicted  unless  the  evidence  and  circum- 
stances show  that  such  refusal  was  willful  and 
without  reasonable  cause  as  the  facts  appeared 
to  a  reasonable  and  prudent  man  before  the 
trial;  and  merely  because  the  judgment,  after 
trial,  is  adverse  to  defendant's  contention,  Is  no 
reason  for  inflicting  the  penalty."  Patterson 
v.  American  Ins.  Co.,  174  Mo.  App.  lac  cit  44, 
160  S.  W.  62. 

In  the  case  at  bar  there  was  no  refusal 
to  pay  after  the  time  at  which,  by  the  terms 
of  the  policy,  defendant  became  bound  to 
pay.  And  while  lapse  of  such  time  would 
not,  of  course,  always  be  the  true  test,  since 
the  vexatious  and  recalcitrant  attitude  of 
the  defendant  might  by  the  proof  be  shown 
to  be  such  as  that  a  delay  to  sue  for  the  60 
days  allowed  would  be  futile,  yet  there  is 
not  in  this  case  any  showing  of  any  such 
attitude  Toung  v.  Insurance  Co.,  269  Mo. 
1,  187  S.  W.  856;  Fay  v.  Insurance  Co.,  268 
Mo.  loc  dt  389, 187  S.  W.  881.  We  are  con- 
strained to  say  that  there  was  not  in  evi- 
dence any  substantial  facts  upon  which  to 
base  a  finding  of  any  penalty  for  vexatious 
refusal  to  pay  the  loss,  and  if  upon  a  new 
trial  none  be  offered,  this  Issue  ought  not  to 
be  submitted  to  the  Jury. 

[12]  VII.  We  are  urged  in  an  able  argu- 
ment to  re-examine  the  question  of  the  con- 
stitutionality of  said  section  7068,  R.  S.  1909. 
We  passed  upon  this  question  in  the  case  of 
Keller  v.  Home  Ins.  Co.,  198  Mo.  440,  95  S. 
W.  903,  and  held  this  statute  constitutional. 
This  holding  we  approved  in  State  v.  Rail- 
road, 242  Mo.  loc.  dt.  360,  147  S.  W.  118. 
Both  of  the  above  cases  were  decided  before 


the  instant  case  was  appealed.  As  a  rule  of 
convenience,  at  least  (regardless  of  the  tech- 
nically correct  logic  and  strict  accuracy 
thereof),  and  to  prevent  a  sort  of  construc- 
tive fraud  upon  the  courts,  in  that  an  appel- 
lant may  not  be  allowed  arbitrarily  and  for 
his  own  ends  nicely  to  pick  and  choose  his 
appellate  forum,  we  have  ruled  uniformly 
since  the  case  of  Dickey  v.  Holmes,  208  Mo. 
664,  106  S.  W.  511,  that,  when  we  have  once 
.determined  the  precise  constitutional  ques- 
tion raised  in  a  case  wherein  the  Courts  of 
Appeals  would* otherwise,  absent  such  con- 
stitutional question,  have  Jurisdiction,  we 
will  not  thereafter  assume  Jurisdiction  of 
the  case  on  account  of  the  constitutional 
question  mooted,  provided  such  determina- 
tion of  the  constitutional  question  was  had 
prior  to  the  date  at  which  the  appeal  was 
taken  in  the  case.  State  v.  Campbell,  214 
Ma  362,  113  S.  W.  1081 ;  Bank  v.  Glass  Co., 
243  Mo.  409,  147  S.  W.  1030;  Richmond  v. 
Creel,  258  Mo.  256,  161  S.  W.  794;  State  v. 
Finley,  259  Mo.  414,  168  S.  W.  921;  State  ▼. 
Wild,  190  8.  W.  273.  Though  the  case  Is 
here,  and  we  have  jurisdiction  upon  another 
ground,  we  yet  see  no  reason  to  change  our 
ruling. 

Other  alleged  errors  are  urged  in  the 
briefs  of  counsel,  but,  since  these  are  such 
as  will  not  of  necessity  occur  upon  a  new 
trial,  we  shall  not  take  up  space  in  discuss- 
ing them. 

For  the  error  noted,  let  the  case  be  revers- 
ed and  remanded  for  a  new  trial  not  incon- 
sistent with  what  we  have  herein  written. 
It  is  bo  ordered. 

All  concur,  except  WILLIAMS,  J.,  not  sit- 
ting. 

On  Filing  of  Remittitur. 

PER  CURIAM.  Pending  the  term  respond- 
ent comes  and  enters  as  of  the  date  of  the 
Judgment  nisi  a  voluntary  remittitur  in  the 
sum  of  $500,  being  the  amount  adjudged  in 
favor  of  respondent  for  attorney's  fees,  and 
thereupon  mores  the  court  to  set  aside  the 
Judgment  reversing  and  remanding  the  case 
and  to  affirm  it.  Since  all  of  the  errors  for 
which  the  reversal  was  ordered  were  bot- 
tomed upon  the  single  matter  of  the  unwar- 
ranted allowance  of  attorney's  fees,  the  court 
is  of  the  opinion  that  the  remittitur  should 
be  allowed  and  ordered  entered,  and  the  mo- 
tion of  respondents  to  affirm  be  thereupon 
sustained.  It  is  therefore  ordered  that  the 
Judgment  reversing  and  remanding  this  case 
be  set  aside,  and  the  Judgment  in  favor  of 
respondents,  except  as  to  the  Bum  of  $500 
allowed  as  attorney's  fees,  be  affirmed.  Let 
this  be  done. 
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TITTJSv.I>BLANOetal.    (No.  19408.) 

(Supreme  Ooart  of  Missouri,  Division  No.  1. 
March  1,  1919.) 

X  Death  «=>49(1)  —  Right  or  Action  — 
Pleading. 
A  petition  for  recovery  for  wrongful  death, 
alleging  plaintiff's  intestate  was  "an  unmarried 
man  and  left  surviving  him  no  minor  child  or 
children,  neither  natural  born  nor  adopted,"' 
does  not  allege  a  surviving  child  or  next  of  kin 
competent  to  take  under  the*  laws  of  descent 
which  is  essential  to  recovery. 

2.  Railroads  <8=»398(2)  —  Duty  to  Keep 
Lookout— Evidence. 
In  an  action  against  a  railroad  company  for 
the  death  of  plaintiff's  intestate  at  a  place  where 
the  track  was  used  by  pedestrians,  evidence  that 
it  was  used  "morning,  noon,  and  night,"  and 
to  same  extent  as  a  sidewalk,  and  the  fireman's 
testimony  that  he  knew  thereof  and  was  on  the 
lookout,  was  sufficient  to  show  defendant's  duty 
to  keep  a  lookout 

8.  Railroads  «=»897(7)  —  Injuries  to-  Per- 
sons on  oB  near  Tracks— Duty  to  keep 
Lookout. 
Where  a  railroad  company  is  required  to 
keep  a  lookout,  it  is  not  important  what  posi- 
tion the  injured  person  -  was  in,  except  as  it 
affects  the  question  of  fact  whether  he  would 
have  been  discovered. 

4.  Railroads  «=»398(4)— Injury  to  Persons 
tat  oa  near  Track  —  Negligence  —  EVI- 
DENCE. 

In  an  action  to  recover  for  the  death  of 

plaintiff's  intestate  killed  by  a  train,  held,  that 
there  was  substantial  evidence  tending  to  prove 
the  correctness  of  the  jury's  finding  that  intes- 
tate was  in  such  a  position  that  he  could  have 
been  seen  had  a  proper  lookout  been  kept. 

5.  Appeal  and  Error  <S=»1001(1)— Trial- 
Verdict— Setting  Aside. 

The  fact  that  a  theory  might  be  constructed 
which  possibly  would  explain  what  happened 
in  a  way  showing  defendant  not  liable  is  not 
enough  to  justify  overturning  a  verdict  for  plain- 
tiff resting  upon  substantial  evidence. 

Appeal  from  Circuit  Court,  Adair  County ; 
Charles  M.  Stewart,  Judge. 

Action  by  Benjamin  Titus,  administrator 
of  the  estate  of  Silas  Titus,  deceased,  against 
Frederic  A  Delano  and  others,  receivers  of 
the  Wabash  Railroad  Company.  Judgment 
for  plaintiff,  and  defendants  appeal.  Judg- 
ment reversed,  and  cause  remanded. 

J.  I*  Mmnls  and  N.  8.  Brown,  both  of  St 
Louis,  and  Hlgbee  &  Mills,  of  Lancaster,  foi 
appellants. 

J.  B.  Rleger  and  Campbell  ft  BUlson,  all  of 
KlrksvlUe,  for  respondent 

BLAIR,  P.  J.  This  cause  was  certified 
here  because  one  of  the  judges  of  the  Kan- 


sas City  Court  of  Appeals  deemed  the  major- 
ity opinion  in  conflict  with  certain  decisions 
of  this  court 

In  the  view  we  take  of  the  case,  a  fall 
statement  of  the  facts  is  not  necessary.  The 
cause  was  tried  on  the  humanitarian  doc- 
trine. Titus  was  struck  and  killed  by  a 
Wabash  train  in  the  city  of  KlrksvlUe  at  a 
place  on  the  track  where  the  evidence  tended 
to  show  it  was  used  In.  such  manner  by  the 
public  as  to  require  a  lookout  to  be  kept 
The  engineer  testified  the  headlight  enabled 
him  to  see  the  track  for  300  feet  and  the 
train  could  have  been  stopped  in  60  feet 
There  was  judgment  for  $2,000. 

[1  ]  I.  The  petition  alleges  that  Silas  Titus 
was  "an  unmarried  man  and  left  surviving 
him  no  minor  child  or  children,  neither  nat- 
ural born  nor  adopted."  It  does  not  allege 
he  left  surviving  him  any  child  or  children 
or  next  of  kin  competent  to  take  under  him 
under  the  law  of  descents  in  this  state.  It 
has  been  decided  by  this  court  and  the  Courts 
of  Appeals  that  such  a  petition  states  no 
cause  of  action.  Kirk,  Adm'r,  v.  Railroad, 
265  Mo.  loc.  dt  344, 177  S.  W.  592,  and  cases 
cited;  Lyons  v.  Railway,  190  S.  W.  869,  and 
cases  cited ;  Johnson  v.  Mining  Co.,  171  Mo. 
App.  184,  156  &  W.  83.  It  Is  suggested  the 
evidence  tends  to  show  Titus  left  a  son,  and 
that  the  defect  in  the  petition  might  be  cur- 
ed thereby.  The  same  contention  was  pre- 
sented in  the  motion  for  rehearing  in  Lyons 
v.  Railway,  supra,  and  overruled.  Further, 
this  view  could  not  save  the  judgment  in  this 
case.  The  question  whether  Titus  left  next 
of  kin  was  an  issuable  fact  Respondent's 
instructions  authorized  a  verdict  without 
a  finding  on  the  point  This,  alone,  would 
preclude  an  affirmance. 

[2]  II.  In  the  brief  it  seems  to  be  contend- 
ed there  was  no  showing  of  such  user  of  the 
track  at  the  place  of  injury  as  to  require  a 
lookout  to  be  kept  There  is  direct  testimony 
that  the  track  at  the  place  in  question  was 
used  "morning,  noon,  and  night"  as  one  wit- 
ness put  it;  and  that  It  was  used  to  the  same 
extent  as  a  sidewalk  In  the  street.  The  fire- 
man testified  he  knew  of  the  user  by  pedes- 
trians and  was  on  the  lookout  for  that  rea- 
son. Both  Court  of  Appeals  opinions  decided 
this  question  against  appellant 

[I]  ILL  It  is  contended  the  law  does  not 
require  railroad  employes  to  be  on  the  look- 
out for  persons  sitting  or  lying  on  or  beside 
the  track,  even  at  a  place  at  which  a  look- 
out must  be  kept  for  persons  walking  on  the 
track.  The  consequence  of  a  continued  use 
of  the  track  by  the  public  is  that  a  lookout 
must  be  kept  If  the  requisite  lookout  would 
disclose  the  presence  of  a  man  in  a  situa- 
tion of  danger,  It  is  not  so  far  as  concerns 
the  question  of  law,  very  important  what 
position  he  is  in.  It  Is  quite  Important  on 
the  question  of  fact  whether  he  would  have 
been  discovered.    In  Murphy  v.  Railroad,  228 
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Mo.  56,  128  8.  W.  481,  Murphy  was  sitting 
beside  tbe  track  In  almost  exactly  the  same 
position  some  of  tbe  evidence  tends  to  show 
Titus  to  have  taken  a  few  minutes  before  he 
was  struck. 

[4, 6]  IV.  In  the  Court  of  Appeals  the  ma- 
jority opinion  held  there  was  substantial  evi- 
dence tending  to  show  Titus  was  In  such  a 
position  that  be  could  have  been  seen  had  a 
proper  lookout  been  kept.  ■  The  minority 
opinion  takes  the  position  that. there  is  no 
evidence  tending  to  prove  with  any  degree  of 
deflnlteness  that  he  (Titus)  "was  where  the 
trainmen  should  have  seen  him  if  they  were 
exercising  reasonable  care."  This  Is  the 
point  of  difference. 

After  a  consideration  of  the  record  and 
both  the  opinions,  we  conclude  that  the  view 
of  the  majority,  is  correct  In  case  there  are 
two  views  of  the  evidence,  one  of  which 
would  render  appellant  liable  and  one  of 
which  would  exculpate  it,  it  is  sufficient  to 
support  a  finding  if  there  is  substantial  evi- 
dence tending  to  prove  the  correctness  of  the 
view  the  jury  took,  as  opposed  to  that  which 
they  discarded.  We  think  ■  this  record  shows 
such  evidence.  The  character  of  the  wound 
inflicted  is  not  evidence)  at  negligence,  .but 
Is  evidence  of  the  manner  in  which  tlw-inr> 
Jury*  was  produced.  Hatchett  ▼.  {Tatted  Bail* 
ways,  175  8.  W.  loc.  at  880.'  'When  last 
seen,  Titus  was  In  a  sitting  position;  leaning 
his  head  upon  his  hand,  his  elbow1  upon  the 
raiL  His  face  was  turned  toward  the,  north- 
west The  train  approached  from,'  the  south. 
One  wound  was  In  the  back  of  his  bead.  The 
skull  was  fractured  at  Us  base.  Hl»  face  had 
bean  driven  against,  the  cinders  Just  outside 
tbe  west  rail  of  the-  track.  When  found,  he 
was  lying  face  down,  and  his-  nose  was  bro- 
ken. The  arm  which  had  rested  upon  the 
rail  had  been  crushed  nearly  or  quite 'off  be- 
tween the  elbow  and  shoulder  and  was  lying 
between  the  rails.  These  facts  show  Titus 
was  sufficiently  near  the  rail  for  tbe  back  of 
his  bead  to  be  struck  and  that  his  arm  was 
over  the  rail  far  enough  to  be  cut  off  above- 
the  elbow.  As  the-  majority  opinion  points 
out,  if  Titus  was  struck  while  In  substantial- 
ly the  position  in  which  be  was  when  last 
seen,  the  Injuries  are  such  as  would  have 
been  expected.  If  he  was  in  such  a  position, 
there  is  evidence  tending  to  show  he  could 
have  been  seen  if  reasonable  care  bad  been 
used  in  keeping  a  lookout  along  tbe  track. 
The  suggestion  that  he  might  have  been 
down  beside  the  track  where  he  could  not 
have  been  seen,  and  was  aroused  by  the  ar- 
rival of  the  train  at  the  spot,  and  then  at- 
tempted to  arise  and  threw  his  arm  over 
the  rail  and  was  struck  by  overhanging  parts 
of  the  engine  or  cars,  seems  to  us  to  be  mare 
speculation.  The-  fact  that  a  theory  might 
be  constructed  .which  possibly  would  explain 
what  happened  is  not  enough  to  justify  over- 
turning a  verdict  resting  upon  substantial 


evidence.    la  our  opinion  the  majority,  reach- 
ed the  correct  ooactaaion  on  this  point 

The  judgment  is  ueversad  and  tbe  cause 
remanded. 

WOODSON,  X,  concurs. 
BOND,  J.,  concurs  In  result 
GRAVES,  J.,  concurs  in  paragraph  I  and 
result  and  expresses  no  opinion  as  to  re-' 

matador. 


HUSKBX  v.  DAVIS  et  si     (No.  19532.) 

(Supreme  Court  of  Missouri,  Division  No.  X. 
March  1,  1919.) 

Araux.  and  Bkbob  <8=1011(1)— Finding  of 
Tbial  Coon,  • 
On  diametrically  conflicting  evidence,  the 
appellate  ccprt  will  defer  to  the  finding  of  the 
trial  court,  which  had  the  advantage  of  having 
the  witnesses  before  it 

Appeal  from  Circuit  Court,  Phelps  Coun- 
ty;  L.  B.  Woodslde,  Judge. 

Suit  by  James  Huskey  against  Jessie  Da- 
vis and  another,  Decree  for  ..plaintiff,  and. 
defendants  appeal.    Affirmed.  .t 

This  suit  was  in  twd  counts,  and  brought 
by  the  plaintiff  against  the  defendants  in 
the  circuit  court  of  Phelps  county.  Tbe  «rst 
count  was  to  reform  a  deed  executed  by  the 
defendant  Mary  A.  Davis,  a  widow,  and  af- 
terwards married  ta.'—^ —  Seanlan,  who 
win  hereafter  be  called  Seanlan,  conveying 
to  plaintiff  certain  described  real  estate  situ- 
ate in  said  county,  and  this  second  count  was 
to  cancel  a  certain  warranty  deed  made  by 
said  Seanlan  to  the  defendant  Jessie-  Davis, 
her  daughter,  conveying  the  same  land:    : 

The  decree  of  the  court  was  for  the  plain-' 
tiff,  tad  the  defendants  duly  appealed  the 
cause  to  this  court 

The  facts  charged  in  the  first  count  are- 
substantially  these: 

In  1911  the  defendant  Seanlan  was  the 
owner  of  the  land  la  question,  and  on  that 
day  she  sold  the  land  to  the  plaintiff,  which 
was  correctly  described  as  follows:  North- 
east quarter  of  tbe  southeast  quarter,  less 
five  acres,  also  the  southeast  quarter  of  the 
southeast  quarter  of  Bectlon  twenty-four  (24), 
all  In  township  thirty-six  (86)  north,  of 
range  nine  (9)  west  5th  P.  M.,  containing  76 
acres,  more  or  less.  That  through  mutual 
mistake  of  the  parties  and  Inadvertence  on 
the  part  of  the  scrivener  in  drawing  -the 
deed  described  the  land  as  lying  in  range 
8  instead  of  9,  the  proper  range.  That  he 
paid  defendant  Seanlan  a  valuable  W&ngider- 
atlon  for  said  land,  and  took  Immediate 
possession  of  the  same,  and  continued -in  pos- 
session thereof  ever  after.  The  prayer  waft 
for  a  reformation  of  the  deed. 
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And  the  second  count  charged  that  after 
the  defendant  Scanlan  executed  the  deed  to 
the  plaintiff  described  in  the  first  count  of 
this  petition,  by  which  she  Intended  to  con- 
vey him  the  lands  described  In  the  first 
count,  and  before  the  plaintiff  had  his  war 
ranty  deed  recorded,  and  before  he  had  dis- 
covered the  mistake  in  said  deed  as  alleged, 
she  entered  into  a  corrupt  agreement  and 
conspiracy  with  the  defendant  Jessie  Davis, 
whereby  it  was  agreed  by  and  between  the 
said  defendants,  both  of  whom  had  actual 
knowledge  of  all  of  the  facts  stated  In  the 
first  count  of  this  petition,  that  the  defend- 
ant Scanlan  would  convey  to  the  defendant 
Davis,  by  warranty  deed,  the  said  lands,  and 
that  the  said  defendant  Jessie  Davis  would 
accept  said  warranty  deed,  and  Immediately 
have  the  same  recorded  in  the  deed  records 
of  Phelps  county,  Missouri. 

Plaintiff  further  alleges  that,  In  further- 
ance of  said  design  and  conspiracy  so  entered 
into  by  the  defendants  to  cheat,  wrong,  and 
defraud  the  plaintiff  of  his  real  estate  here- 
inbefore described,  the  said  defendant  Scan- 
lan did  on  the  day  of  19 — , 

make,  execute,  and  deliver  to  the  defendant 
Jessie  Davis  a  purported  warranty  deed  by 
which  she  purported  and  pretended  to  convey 
to  the  defendant  Jessie  Davis,  said  lands 
which  plaintiff  had  theretofore  purchased 
from  the  said  defendant  Scanlan  for  a  valu- 
able consideration,  for  which  the  defendant 
Scanlan  had  undertaken  and  Intended  to  con- 
vey to  the  plaintiff  by  the  warranty  deed 
described  In  the  first  count  of  this  petition, 
all  of  which  was  well  known  to  the  defend- 
ant Jessie  Davis  at  the  time  the  defendant 
Scanlan  made,  executed,  and  delivered  to  her 
said  warranty  deed. 

Plaintiff  further  alleges  that  in  further- 
ance of  the  said  design  to  cheat,  wrong,  and 
defraud  the  plaintiff,  entered  Into  as  afore- 
said by  the  defendants,  the  defendants  caus- 
ed said  .warranty  deed  so  made  and  executed 
as  aforesaid  to  be  recorded  in  the  office  of 
the  recorder  of  deeds  of  Phelps  county,  Mo., 
and  that  the  aald  deed  Is  now  recorded  in 

Book  ,  page  ,  In  deed  records 

of  Phelps  county  (a  certified  copy  of  which 
is  herewith  filed,  marked  "Exhibit  A,"  and 
made  a  part  hereof). 

Plaintiff  further  states  that  the  deed  so 
made  as  aforesaid  from  the  defendant  Scan- 
lan to  the  defendant  Jessie  Davis  was  with- 
out any  consideration  and  void,  and  consti- 
tutes a  cloud  upon  the  plaintiff's  title. 

Wherefore  plaintiff  prays  the  court  to  can- 
cel, set  aside,  and  for  naught  hold  said  pur- 
ported warranty  deed,  and  for  such  other 
i  nd  further  relief  as  to  the  court  may  seem 
proper  In  the  premises. 

The  answer  of  defendant  Scanlan  was  as 
follows: 

"Comes  now  Mary  A.  Davia  Scanlan,  the 
above-named  defendant,  and  for  her  answer  to 


the  plaintiff's  petition  admits  that  plaintiff  and 
defendants  are  residents  of  Phelps  county,  and 
that  the  defendant  is  the  mother  of  the  defend- 
ant Jessie  Davis;  defendant  Scanlan  further 
admits  that  there  was  an  error  in  the  descrip- 
tion of  the  deed  mentioned  in  the  first  count  of 
plaintiff's  petition,  and  denies  generally  each 
and  every  other  allegation  in  plaintiff's  petition 
contained. 

"Further  answering,  the  defendant  says  that 
at  one  time  she  agreed  with  the  plaintiff  for 
the  sale  of  the  lands  described  in  plaintiff's 
petition,  it  being  agreed  that  he  was  to  pay 
her  the  sum  of  $600,  bat  being  wholly  without 
means  to  pay  anything  on  said  contract  of  pur- 
chase, and,  the  parties  not  wishing  to  give  or 
take  a  mortgage  to  secure  the  purchase  price, 
it  was  agreed  that  a  deed  should  be  made  out 
and  properly  acknowledged  by  the  defendant, 
deeding  said  premises  to  plaintiff,  but  that  the 
same  should  not  be  delivered,  but  held  by  the 
defendant  until  the  full  and  final  payment  of 
said  sum  of  1600,  with  interest  thereon,  should 
be  fully  paid  to  defendant;  whereupon  said  deed 
was  to  be  then  delivered  to  plaintiff,  and  that 
until  such  payment  was  fully  made  and  the 
deed  delivered  the  ownership  of  the  land  was 
to  be  in  defendant,  bnt  plaintiff  was  to  culti- 
vate said  lands  and  to  enjoy  the  use  and  ben- 
efit thereof. 

"Defendant  further  says  that  the  plaintiff 
wholly  failed,  neglected,  and  refused  to  pay  said 
sum  of  $680,  or  any  part  thereof,  but  that  on 
or  about  the  12th  day  of  December,  1014,  the 
plaintiff  stated  to  the  defendant  that  he  was 
unable  to  carry  out  his  contract  of  purchase 
of  said  lands  or  to  pay  the  purchase  price  there- 
of, and  entered  into  a  writing  whereby  he  agreed 
to  release  all  claim  to  said  land  or  any  right  to 
pay  for  the  same  and  receive  a  deed  therefor, 
and  consented  and  agreed  that  the  contract  of 
sale  aforesaid  should  be  then  and  there  after- 
wards nullified  and  for  naught  held,  and  further 
agreed  orally  to  there  afterwards  become  a 
tenant  of  the  defendant  and  to  pay  her  rent 
on  such  premises. 

"Defendant,  farther  answering,  specially  de- 
nies that  the  plaintiff  Is  the  owner  of  said  prem- 
ises or  that  she  delivered  a  deed  to  him  there- 
for; but  she  says  that  while  the  deed  was  in 
her  possession  in  accordance  with  the  agree- 
ment above  set  forth  it  was  taken  out  of  her 
possession  without  her  knowledge  or  consent, 
and  acquired  by  plaintiff  unlawfully  and  wrong- 
fully, and  in  a  manner  unknown  to  her,  and 
that  he  is  not,  and  never  was,  the  legal  and 
rightful  holder  of  said  deed,  but  fraudulently  ac- 
quired possession  thereof  and  wrongfully  record- 
ed it 

"Defendant  further  states  that  the  deed  Is 
wholly  without  consideration,  and  never  .legally 
delivered,  and  is  fraudulent  and  void. 

"Further  answering,  the  defendant  says  that 
by  her  good  and  sufficient  deed  she  deeded  said 
lands  to  her  daughter,  Jessie'  Davis,  who  is  now 
the  legal  holder  thereof." 

Plaintiff's  reply  to  the  answer  of  Jessie 
Davis  was  a  general  denial,  and  his  reply 
to  the  answer  of  defendant  Scanlan  reads: 

"Comes  now  the  plaintiff  In  the  above-entitled 
cause,  and  for  his  replication  to  the  separate 
answer  of  the  defendant  Mary  A.  Davis  Scan- 
lan denies  all  allegations  and  new  matter  there- 
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in  contained,  and  especially  denies  that  he  oif 
the  12th  day  of  December,  1914,  in  writing  en- 
tered into  an  agreement  in  writing  with  the  de- 
fendant whereby  he  released  any  or  all  claims 
he  had  in  and  to  the  real  estate  described  in  bis 
petition;  and  for  further  reply  says  that,  if 
said  defendant  has  any  such  writing,  that  the 
same  is  false,  and  was  feloniously  forged  by 
her,  with  the  purpose  and  design  of  cheating  and 
defrauding  this  plaintiff  out  of  the  real  estate 
described  in  his  petition." 

The  plaintiff's  testimony  was  substantially 
as  follows: 

James  Huskey,  being  duly  sworn,  testified 
In  his  own  behalf  as  follows : 

"Have  lived  in  Phelps  county  all  my  life. 
Was  born  and  raised  in  this  county.  I  am  ac- 
quainted with  the  defendant  Mary  Davis  Scan- 
Ian,  and  her  daughter  Jessie  Davis,  and  have 
known  them  about  fifteen  years.  I  know  what 
piece  of  land  I  live  on.  I  have  tended  it  for 
about  six  years. 

"[Then  follows  a  description  of  the  land,  and, 
as  there  is  no  dispute  as  to  the  error  in  the 
deed,  this  part  of  the  evidence  will  be  omitted.] 

"Q.  Who  did  you  buy  it  from?  A.  Mary 
Scanlan,  Davis  then,  the  defendant. 

"Q.  Now,  you  may  tell  the  court  how  you 
bought  it,  and  what  was  said  and  done  between 
you  and  her  when  you  did  buy  it,  and  what 
your  contract  was?  A.  I  bought  the  land  from 
her,  and  I  was  to  give  her  five  hundred  dollars 
for  it,  and  I  paid  her  three  hundred  dollars 
down,  and  she  give  me  a  bond  for  a  deed)  and  I 
had  two  years  to  pay  her  the  other  two  hun- 
dred in,  and  I  paid  the  other  two  hundred  after- 
wards, and  she  made  me  a  deed  to  it  then. 

"Q.  Bow  did  you  pay  the  first  three  hundred, 
Jim?  A.  Well,  I  had  a  span  of  mules  and  a 
mare,  and  I  sold  them  to  her  for  three  hundred 
dollars  before  we  come  in  town,  and  she  gave 
me  a  bond  for  the  deed ;  that  is  how  I  paid  her 
the  first  three  hundred  dollars. 

"Q.  Can  yon  tell  the  court  how  you  paid 
the  remaining  two  hundred  dollars?  'A.  Yes, 
sir.  I  sold  a  span  of  mules.  One  of  them  was 
hen,  but  she  stood  by  when  I  sold  them,  and 
one  was  hers  and  one  was  mine,  and  I  sold  them 
to  Mr.  Henson;  and  Mr.  Benson  gave  her  a 
dollar  on  her  mule  to  hold  the  trade  until  the 
next  day,  and  he  didn't  give  me  anything,  and 
the  next  day  he  paid  her  the  hundred  dollars 
for  me  on  this  land.  And  I  went  on  to  Illinois ; 
I  wasn't  out  there  when  he  come  to  town  and 
got  the  money.  I  give  her  a  check  for  the  other 
hundred  dollars. 

"Q.  After  that  was  all  done  did  she  make  a 
deed  to  you?  A.  Yes,  sir;  she  made  me  a  deed 
to  the  land.  I  have  the  deed;  here  it  is. 
This  is  the  deed  that  she  made  to  me.  Barry 
Perry  wrote  the  deed. 

"Q.  That  is  'Barker'  Perry,  the  deputy  coun- 
ty clerk  now?    A.  Yes,  sir. 

"Q.  Who  was  present  when  he  wrote  this 
deed?  A  I  and  Mary  Davis  Scanlan,  and  she 
give  me  the  deed.  That  was  in  July,  1911,  and 
I  took  the  deed  home. 

"Q.  When,  after  that,  was  it  that  you  discov- 
ered that  there  was  a  mistake  in  the  range  of 
this  land?  A.  I  never  discovered  it  until  they 
sued  me,  Mary  Davis  and  Jessie  sued  me,  for 
possession  up  in  town,  and  that  is  the  first 
time  I  knew  anything  about  it.    That  was  about 


two  months  ago.  When  I  was  sued  I  brought 
the  deed  to  yon.  That  was  when  I  first  dis- 
covered the  mistake  in  the  deed. 

"Q.  Now,  from  the  time  that  she  first  made 
this  deed,  Jim,  and  delivered  it  to  you,  in  July, 
1911,  up  until  two  or  three  months  ago,  when 
she  brought  an  unlawful  detainer  suit  against 
you,  did  she  at  any  time  make  any  claim  to 
this  land  from  you?  A.  No,  sir;  she  never 
made  no  claim,  but  she  tried  to  buy  it. 

"Q.  Where  was  her  daughter,  Jessie  Davis, 
living  at  that  time?  A  She  was  living  out  in 
the  country,  where  she  lived  most  of  the  time. 

"Q.  Did  Jessie  ever  make  any  claim  to  you 
that  she  owned  this  land  at  all,  or  knew  any- 
thing about  it?    A  No,  sir. 

"Q.  Bave  yon  put  any  improvements  on  it 
since  you  got  it?  A.  I  put  the  house  and  the 
barn  there  since  I  bought  it.  There  was  no 
house  or  barn  on  it  when  I  bought  it 

"Q.  Was  any  of  it  in  cultivation  when  you 
bought  it?  A  Just  the  same  as  there  is  now; 
I  never  cleared  out  any.  I  built  a  frame  box 
house.  The  house  cost  me  about  one  hundred 
dollars  besides  my  own  work ;  I  had  the  lumber 
sawed. 

"By  Mr.  Watson:  Q.  Now,  I  will  ask  you  if, 
sometime  during  the  month  of  last  September, 
the  defendant  Mary  A  Davis  Scanlan  tried  to 
trade  you  a  piece  of  property  which  she  owns 
near  Vida,  and  known  as  the  Nix  property,  for 
your  farm?  A.  Yes,  sir;  I  know  where  this 
Vida  property  is.  I  think  something  about  fif- 
teen acres.  There  is  a  house  on  It  She  talked 
to  me  about  swopping  places  with  me.  She  of- 
fered me  the  Nix  property  for  my  place  even 
up,  and  I  said  I  wouldn't  trade.  This  was 
about  the  time  she  was  in  the  lawsuit  here  last 
court 

"Q.  Now,  If  you  have  had  any  talk  with 
Jessie  Davis  since  this  suit  was  filed,  about  her 
interest  in  this  piece  of  land  that  you  claim  you 
own  out  there?  A  Yes,  sir;  I  talked  to  her 
some.  She  told  me  that  she  didn't  buy  that 
property  and  she  wasn't  going  to  appear  against 
me.  She  said  she  never  had  this  deed,  and  Bhe 
never  bought  it,  and  she  never  put  it  on  record, 
and  if  it  was  put  on  there  her  mother  did.  She 
said  she  never  paid  anything  for  the  deed.  And 
Jessie  knew  that  I  was  in  possession  of  this 
property,  and  had  built  a  house  on  it 

"Mr.  Watson:   I  believe  that  is  all. 

"Cross-examined:  Q.  Now,  Mr.  Huskey,  you 
have  known  Mrs.  Scanlan  for  about  how  many 
years?  A  About  fourteen  or  fifteen  years,  and 
I  am  thirty-four  years  old.  I  am  not  married. 
I  have  lived  around  Mrs.  Scanlan's  place  for 
a  great  many  years — about  fourteen  or  fifteen 
years.  I  moved  on  Piney  in  1901,  and  have 
worked  for  her  all  this  time,  off  and  on.  I 
farmed  her  land  said  transacted  a  great  deal  of 
business  for  her. 

"Q.  Now,  you  say  you  built  a  house  on  this 
farm?  A.  Yes,  sir.  The  lumber  was  gotten 
off  of  the  place.  Bill  Swarts  sawed  the  lumber 
and  I  paid  for  it— fifty  cents  a  hundred.  I  guess 
I  had  two  or  three  thousand  feet  sawed  up. 
I  furnished  the  nails,  etc.  I  guess  I  bought 
them  from  Baker,  or  at  Rolla.  Mrs.  Davis  did 
not  buy  those  nails,  nor  did  she  pay  for  the 
cutting  of  the  lamber,  or  for  the  building  of 
this  building.  I  boarded  at  home  when  I  was 
building  that  building.    I  mean  at- my  father's. 
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She  had  a  hand  then  who  helped  with  building 
and  we  changed  work  a  day. 

"Q.  Now,  when  did  ahe  build  the  store  build- 
ing on  this  place?   A.  She  never  built  nary  one. 

"Q.  la  there  a  store  building  there  on  that 
place?  A.  Tea,  sir;  there's  a  house  there. 
Me  and  my  brother  built  the  house;  bought  the 
lumber  from  Vanderpool  and  built  it.  I  built 
it  about  a  year  ago.  She  occupied  the  store  a 
part  of  that  time.  I  sold  her  some  goods  there, 
and  she  wouldn't  move  them ;  she  wouldn't  pay 
for  them  and  wouldn't  move  them.  She  is  in 
possession  of  that  building  now,  but  has  not 
been  in  possession  of  it  all  the  time.  I  made  the 
contract  of  purchase  at  home. 

"Q.  Was  the  bargain  in  writing?  A.  She  give 
me  a  bond  for  a  deed.  Harry  Bonebrake  drew 
the  bond,  and  she  delivered  it  to  me,  but  now 
ahe  has  it,  I  guess.  I  give  it  to  her  when  she 
give  me  the  deed.  I  did  not  give  it  to  her 
at  the  time  she  give  me  the  deed.  I  give  it  to 
her  along  last  winter;  it  was  laying  around  on 
the  floor. 

"Q.  Who  signed  that  bond?    A.  Mary  Davis. 

"Q.  And  the  provision  of  the  bond  was  that 
she  should  give  you  the  deed  when  you  made  the 
other  payments?  A.  When  I  made  the  pay- 
ment of  two  hundred  dollars.  It  was  not  re- 
corded. I  had  it  about  five  years,  I  guess,  in 
my  possession. 

"Q.  Now  let  me  ask  you,  you  say  yon  paid 
her  three  hundred  dollars;  gave  her  a  span 
of  mules  and  a  mare?  A.  Yes,  air. 
'  "Q.  Did  the  bond  have  a  consideration  of  five 
hundred  dollars  or  two  hundred  dollars?  A. 
Hive  hundred  dollars,  and  I  paid  three  hundred 
dollars  down  and  bad  two  years  to  pay  the 
other  two  hundred  dollars.  The  bond  recited 
that  I  had  paid  her  three  hundred  dollars.  I 
sold  one  of  my  own  mules  and  one  of  hers 
too;  I  sold  a  span  of  mules,  and  she  stood 
right  by,  and  the  purchaser  came  around  and 
paid  the  hundred  dollars  he  owed  her,  and  paid 
her  the  hundred  dollars  that  he  owed  me  for 
my  mule,  and  she  said  it  would  go  on  this  land. 

"Q.  And  the  other  hundred  dollars  you  gave 
her  by  check?  Tee,  sir;  on  the  Rolla  State 
Bank.  I  have  not  got  that  check.  It  was  some 
time  in  1911.  I  couldn't  tell  yon  exactly.  I 
was  to  pay  interest  on  this  deferred  $200— eight 
per  cent.  I  did  not  pay 'it  in  that  check;  I 
was  working  there  and  worked  it  out.  It 
amounted  to  thirty-two  dollars  for  two  years. 

"Q.  Did  you  have  a  settlement  in  which  she 
allowed  you  for  work  thirty-two  dollars  as  in- 
terest on  the  note?  A.  She  counted  it  up  that 
way. 

"Q.  Now  she  give  yon  the  deed,  did  she,  Jim? 
A.  Tes,  sir. 

"Q.  When  did  she  give  yon  the  deed?  A. 
When  she  made  it, 

"Q.  Who  drew  the  deed?    A.  Harry  Perry. 

"Q.  Did  she  give  you  the  deed  in  Harry  Per- 
ry's presence?  A.  I  guess  he  could  have  seen 
it.    She  handed  it  to  me  at  that  time. 

"Q.  Do  you  know  when  she  made  a'  deed  to 
her  daughter?  A.  No,  sir;  I  don't  remember 
exactly.  She.told  me  she  deeded  all  of  her  land 
to  .her  daughter;   that  was  all  I-  know  about  it. 

"Q.  Weren't  you  present  when  she  deeded  this 
land  that  you  claim  to  her  daughter?  A.  No, 
sir;  J  don't  think  I  was;  I  was  there  when 
she  was  making  a  will  of  some  kind. 

"Q.  Now,  Mr.  Huakey,  Sa  not  it  a  fact  that 


yon  took  this  deed  that  she  had  made  from  her 
possession  without  her  knowledge  or  consent? 
A.  No,  sir. 

"Q.  Yon  did  take  it  out  of  the  trunk  that 
was  in  her  house?    A.  No,  air. 

"Q.  And  put  your  deed  on  record?  A.  No, 
sir. 

"Q.  You  owe  her  three  notes,  don't  yon,  Jim? 
A.  No,  sir. 

"Q.  You  don't  owe  her  two  notes  for  two  hun- 
dred and  fifty  dollars?    A.  No,  sir. 

"Q.  And  a  note  for  a  hundred  dollars?  A. 
No,  sir. 

"Q.  For  this  farm?    A.  No,  sir. 

"Q.  And  you  had  a  contract  and  an  agreement 
with  her  that  you  was  to  execute  these  notes 
and  when  you  paid  them  she  was  to  deliver  this 
deed  to  yon?  A.  No,  sir;  there  was  no  such 
contract  at  alL 

"Q.  Now,  yon  sky  she  give  yon  that  deed  in 
the  circuit  clerk's  office,  in  Mr.  Perry's  pres- 
ence? A.  He  was  in  there;  he  wrote  the  deed 
out,  and  she  turned  around  to  me  and  handed 
me  the  deed,  and  that  is  all  that  I  can  say. 

"Q.  Yon  say  that  on  July  22,  1911,  yon 
didn't  execute  a  note  for  six  hundred  dollars  to 
Mrs.  Davis  to  pay  for  this  land?    A.  No,  sir. 

"Q.  You  wasn't  to  give  her  six  hundred  dol- 
lars for  it?    A.  No,  I  wasn't 

"Q.  Now,  Mr.  Huskey,  I  will  ask  you  if  on 
the  12th  day  of  December,  1914,  yon  executed 
an  agreement  whereby  you  released  this  land 
to  her  by  reason  of  not  being  able  to  pay  those 
notes?    A.  No,  sir;   I  didn't  do  ft 

"Q.  Did  yon  ever  see  that  agreement?  A.  No, 
sir. 

**Q.  Have  you  ever  seen  the  record  of  it? 
A.  No,  sir ;   I  never  went  to  look  up  the  record. 

"Q.  Yon  have  never  seen  it?     A.  No,  sir. 

"Q.  Do  yon  know  Hugh  Wilson?  A.  Yes, 
sir. 

"Q.  You  talked  to  him  about  the  deed  that  yon 
had  for  this  land,  didn't  you?  A.  I  never 
talked  to  Hugh  Wilson  a  thing  about  it 

"Q.  Do  you  remember  of  talking  to  Hugh  Wil- 
son when  he  was  tip  about  your  place  last 
March,  and  explaining  to  him  how  yon  got  this 
deed  from  Mrs.  Davis?    A.  No,  sir;   I  didn't. 

"Q.  Didn't  you  go  down  to  his  house?  A.  I 
was  there  yesterday  morning. 

"Q.  What  did  yon  go  down  there  for?  A.  I 
just  went  down  there  monkeying  around,  but 
I  never  saw  him. 

"Q.  Who  did  you  see— his  wife?    A.  Yes,  dr. 

*'Q.  How  much  did  you  offer  her  not  to  swear 
in  this  case?    A.  I  never  offered  her  a  cent. 

"Q.  Did  you  try  to  get  her  to  go  to  Illinois? 
A.  No,  sir.  I  know  her  well;  I  know  Hugh 
also. 

"Q.  I  will  ask  yon  If  you  stated  to  Hugh 
Wilson  or  his  wife  that  you  took  this  deed  from 
Mrs.  Davis*  trunk  or  Mrs.  Scanlan's  trunk? 
A.  No,  sir;  I  never  did  tell  no  such  stuff  to  no- 
body. 

"Q.  Do  you  know  a  little  boy  by  the  name  of 
Irvin  Pore?  A.  Yes,  sir;  I  never  stated)  in 
his  presence,  that  I  had  taken  this  deed  from 
Mrs.  Scanlan.  I  haven't  got  the  check;  I  gava 
it  to  Mrs.  Davis. 

"Q.  You  dont  know  the  date?  No,  sir;  T 
can't  ten  you  about  the  date.  It  was  a  lon» 
time  before  the  deed  was  made. 

"Q.  Before  the  deed  was  dated?  A.  Yes,  air; 
I  received  the.  deed  in  1911. 
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"Q.  Now,  expiate  to  (fee  court  why  it  wss 
that  jwo  didn't  record  it  until  May,  1916?  A. 
I  thought  when  a  fellow  had  a  warranty  deed 
to  a  piece  of  land,  I  thought  that  iu  all  a 
fellow  needed. 

"Q.  Ton  didn't  think  anything  about,  record- 
ing it}  A.  I  thought  when  you  had  a  warranty 
deed  to  a  piece  of  land  you  had  a,  warranty 
deed.  I  did  not  know  there  waa  a  deed  on 
record  to  Mrs.  Davie'  daughter  when  I  recorded 
the  deed. 

"Q.  Nobody  told  you  that?    A.  No,  air. 

"Q.  Didn't  you  aay  a  while  ago  that  you  bad 
ascertained  that  there  was  a  deed  on  record  and 
that  was  why  you  recorded  your  deed?  A.  No, 
air;    I  didn't  say  that. 

"Q.  You  didn't  aay  that?    A  No,  air. 

"Q.  That  is  all." 

The  plaintiff  then  .offered.  In  evidence  the 
deed  which  be  asks  to  have  reformed.  It 
was  an  ordinary  warranty  deed,  and  execut- 
ed by  the  defendant  Scanlan  to  plaintiff,  con- 
veying the  land  in  question,  but  locating  It 
in  range  8  instead  of  9,  the  correct  range. 

"By  Mr.  Watson:  Q.  I  understood  yen  to 
say  that  you  never  executed  a  paper  writing 
purporting  to- release  to  the  defendant  Mary  A 
Davis  any  right  or  interest  you  had  in  the 
lands  sued  for,  to  her,  did  you  at  any  time? 
A.  No,  air;  I  never  did. 

"Q.  If  there  is  any  such  writing,  is  it  your 
writing  or  not?  A  No,  sir ;  it  is  not.  I  never 
did  it 

"Q.  Did  you  ever  have  any  snob  writing  in 
your  possession  or  know  anything  about  it?  A 
No,  sir;    I  never." 

James  Hanson,  being  duly  sworn  on  the 
part  of  the  plaintiff,  testified  substantially 
as  follows: 

That  he  lived  near  the  defendants  and  knew 
them,  and  also  the  plaintiff,  and  had  done  so 
for  six  or  seven  years;  that  he  was  familiar 
with  the  land  in  question ;  that  the  plaintiff 
has  lived  on  the  land  -five  or  six  years;  that 
during  that  time  Jessie  Davis  lived  at  home 
with  her  mother,  near  this  land,  but  she  was 
in  St  Louis  part  of  the  time ;  that  Jessie  knew 
plaintiff'  was  in  the  possession  of  this  land. 

"Q.  Now,  I  will  ask  you  if  you  ever  paid  the 
defendant  Mary'  Davis  Scanlan,  any  money  for 
Jim  Huskey  on  this  land,  and,  if  so,  tell  the 
court  what  it  was  and  how  you  come  to  pay 
it?  A.  Well,  Jim  Huskey  owned  a  mule  and 
Mary  Ann  owned  a  tnule,  and  I  went  there  and 
bought  them,  and  I  contracted  for  Jim's  mule 
first  and  then  me  and  Jim  went  an  up  to  Mary 
Ann's,  and  we  made  a  contract  for  her  mule, 
and  I  paid  her  one  dollar  on  her  mule,  so  I 
would  get  the  mules  you  know,  and  the  next 
day  I  paid,  and  Jim  told  me  to  give  her  his 
hundred  dollars  on  this  land,  and  the  next  day— 

"Cross-examination  by  Mr.  WatSon:  Q.  What 
did  you  do  in  pursuance  to  your  conversation 
with  plaintiff?  A  I  went  and  paid  the  hundred 
dollars  on  the  land;  give  her  his  hundred  dol- 
lars, and  give  her  ninety-nine  dollars  for  hers. 

"Q.  What  did  she  say  about  that?  A  She 
took  the  money,  that  is  all  I  know  about  it 

"Q.  About  how  many  years  ago  was  that?  A. 
I  don't  remember,  but  I  think  it  was  in  1011 ; 
I  believe  it  was  '10  or  11.  I  never  thought 
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■bent  anything  of  this  kind  oucuating  because 
it  didn't  come  in  my  mind. 

"Q.  That  is  all. 

"Cross-examined  by  Mr  Oritea:  Plaintiff  lived 
at  home  sometimes,  and  sometimes  he  was  at 
Mary  Ann's  at  work.  He  was  around  there 
most  of  the  time.  I  have  heard  that  he*,  has 
been  around  there  for  twelve  or  fifteen  years; 
that  is,  around  Mary  Ann's.  He  is  a  single 
man.  I  had  known  them  mules  ever  since  they 
were  colts.  They  were  raised  right  there,  on  the 
farm. 

"Q.  AH  yon  know  is  that  you  paid  two  hun- 
dred dollars  there?    A  That  is  all  I  know. 

"Q.  And  Mrs.  Davis  got  the  money?    A  Yes, 

•k-  . 

"($.  And  yon  dont  know  who  those  mules  be* 
longed  to,  do  you?  A.  Only  just  what  they  said. 
They  both  claimed  that  the  little  one  was  Jim's 
and  the  biggest  one  waa  Mary  Ann's. 

"Q.  Did  she  make  that  statement  there?  A 
Sure.  I  bought  them  separate,  you  know;  one 
from  one,  and  one  from  the  other.  And  he  told 
me  to  pay  the  one  hundred  dollars  to  her,  and 
I  did  so.  That  was  to  '10  or  '11 ;  it  was  one 
or  the  other  though. 

"That  is  all. 

"By  the  Court:  Q-  What  did  she  say?  A 
She  didn't  say  anything;  she  took  the  money 
that  is  all,  and  that* s  all  I  know  about  it 

"Q.  That  is  all." 

The  plaintiff  then  offered  In  evidence  the 
warranty  deed  Of  defendant  Seanlon  to  ber 
daughter,  dated  August  14,  1913,  conveying 
this  same  land  to  her  in  consideration  of  one 
dollar,  which  was  duly  acknowledged,  and 
the  deed  was  recorded. 

John  Grayson,  being  duly  sworn  on  behalf 
of  plaintiff,  testified  as  follows: 


"I  am  familiar  with  the  piece  of  land  out  i 
Vida  known  as  the  Nix  property.    Mrs..  Scan- 
lan owns  it 

"Q.  I  will  ask  you  if  you  had  a  conversation 
with  her  two  or  three  months  ago  with  refer- 
ence to  trading  this  property  to  Jim  Huskey 
for  this  property  he  lives  on?  A  She  asked  me 
to  get  Jim  Huskey;  she  wanted  to  make- a 
trade  with  him;  she  wanted  to  trade  the  Nix 
property  for  his  land. 

"Q.  Who.  asked  you  that?  I  wouldn't  be  sure 
whether  it  was  Mrs.  Scanlan  or  Harry  Perry. 

"Q.  Well  did  you  see  Jim  about  it  or  not? 
A.  Well,  I  went  to  get  him  and  take  down 
there. 

"Q.  Where  did  you  take  him  to?  A.  Down  in 
the  county  clerk's  office. 

"Q.  Did  you  hear  any  conversation  between 
them  there  about  it?  A  No,  sir;  I  never 
beard  any  conversation  between  them  at  all; 
I  went  on  out 

"Q.  That  is  all. 

"Cross-examined:  Q.  That  was  after  this 
suit,  was  brought,  waault  it .  Johnnie?  .  A  It 
was  last  September:  I  don't  know  whether  it 
was  after  the  suit  was  brought  or  not. 

"Q.  Ton  just  got  them  together  and  feft? 
A  Yes,  sir;   that  is  all  I  know  about  Jfc 

"Q.  That  is  alL* 

Harry  B.  Perry,  being  duly  sworn  on-  the 
prut  o*  the  ptsinttff,  testified  a*  follows: 
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"I  live  In  Bolla,  Mo.  Have  lived  here  a  little 
aver  thirty  years.     I  am  deputy  county  clerk. 

"Q.  I  will  ask  you  to  look  at  that  deed  and 
state  whether  or  not  you  wrote  it,  and,  if  ao, 
under  what  circumstances  yon  wrote  it?  A. 
Tea,  sir;   I  wrote  that  deed. 

"Q.  At  whose  request  did  you  write  it?  A. 
Why,  Mary  Ann  Davis  and  James  Huskey  were 
both  present. 

"Q.  They  were  both  present  when  yon  wrote 
it?  A.  Yea,  sir;  I  think  Mrs.  Davis  paid  me 
for  it. 

"Q.  Well,  yon  were  representing;  them  both 
when  you  wrote  this  deed,  were  you?  A.  Well, 
I  suppose  so;  both  were  present.  It  was  all 
understood  that  I  was  to  write  the  deed.  After 
I  wrote  the  deed  I  gave  it  back  to  Mr*.  D*avia. 
The  plaintiff  was  present  at  that  time.  This 
deed  was  made  out  in  the  circuit  clerk's  office. 

"Q.  Do  you  remember  anything  about  when 
you  wrote  this  deed,  whether  or  not  you  had 
another  paper  lying  there  in  front  of  you,  from 
which  you  took  those  numbers?  A.  No,  sir; 
I  don't  remember  whether  I  did  or  not. 

"Q.  Don't  you  remember  now— let  me  refresh 
your  memory— don't  you  remember  there  was  a 
bond  for  a  deed  there,  or  something  said  about 
it?  A.  I  know  we  were  talking  about  a  bond 
for  a  deed,  bnt  I  never  saw  it. 

"Q.  It  wasn't  there?  A.  No,  sir;  I  don't 
Chink  so. 

"Q.  Where  did  you  obtain  these  numbers 
from.  A.  I  think  I  got  them  from  the  record 
and  made  a  mistake  in  writing  it 

"Q.  You  made  a  mistake  in  the  range?  A. 
Yes,  sir. 

"Q.  It  should  have  been  "d*  and  you  put  it 
8"?    A.  Yes,  sir. 

"Q.  What  did  Mary  Ann  say  there,  if  any- 
thing, about  a  bond  for  a  deed?  A.  Well,  that 
day,  they  claimed  there  at  the  time,  she  said 
something  about  there  being  some  writing,  or 
instrument  of  writing,  and  Mr.  Huskey  object- 
ed to  the  way  the  instrument  of  writing  was, 
I  think,  and  there  was  some  notes  of  six  hun- 
dred dollars  out  that  he  hadn't  never  paid  her; 
that  is  what  she  said  about  it,  and  he  said  he 
didn't  like  to  let  it  go  the  way  the  bond  was 
now,  and  for  her  to  make  a  deed. 

"Q.  To  make  a  deed  to  the  farm?  A.  Yes, 
sir;   to  make  a  deed  in  the  place  of  the  bond. 

"Q.  But  as  a  matter  of  fact  the  bond  for  the 
deed  wasn't  there  before  you  at  that  time  was 
it?  A.  If  it  was,  I  don't  remember  it;  I  don't 
remember  seeing  it. 

"Q.  That  is  aR 

"Cross-examined:  Q.  Mr.  Perry,  you  say  at 
the  time  you  prepared  this  deed  it  was  stated 
there,  in  the  presence  of  both  of  them,  that  Mr. 
Huskey  owed  her  six  hundred  dollars  in  notes? 
A  That  is  what  Mrs.  Davis  stated  there.  And 
they  wanted  this  deed;  they  didn't  want  it  to 
stand  in  this  shape,  but  they  wanted  this  deed 
executed.  And  when  I  prepared  it  I  gave  it  to 
Mrs.  Davis. 

"Q.  Now  yon,  on  the  14th  day  of  August, 
1918,  prepared  another  deed  from  Mary  A  Da- 
vis, single,  to  Jessie  Davis?  A.  Yea,  sir;  I 
don't  know  what  date  it  was.  ' 

"Q.  Well,  I'll  hand  you  this  record  here,  Mr. 
Perry,  and  see  if  you  can  tell  by  this  record 
whether  or  not  you  prepared  that  deed,  record- 
ed in  Book  *7T,  at  page  '345'?     A.  Yes,  sir. 

"Q.  Yon  took   the  acknowledgment  of  that 


deed  as  a  justice  of  the  peace  at  Bolla  town- 
ship? A.  Yes,  sir;  Mary  Ann  Davis  and  Mr. 
Huskey  both  were  present. 

"Q.  The  deed  from  Mary  Ann  Davis  to  Jessie 
Davis?    A,  Yes,  sir. 

"Q.  Was  that  deed  read  over  in  the  presence 
of  Mr.  Huskey?  I  don't  know  about  that,  but 
they  was  talking  about  it. 

"Q.  They  were  there  in  the  office  together? 
A.  Yes,  air;  in  the  clerk's  office. 

"Q.  That  is  all. 

"By  Mr.  Watson:  Q.  Was  there  anything 
said  about  the  land  that  was  conveyed  in  that 
deed?  A  They  was  having  some  trouble  be- 
tween them  and  he  said  he  couldn't  pay  for  it. 

"By  the  Court:   Q.  Who  said  that?    A.  Mr. 


"By  Mr.  Watson:  Q.  Well,  it  includes  the 
other  land  too,  doesn't  it?  A.  No,  sir;  it  was 
another  deed  I  made  four  or  six  days,  I  think, 
for  Mary  Ann  Davis;  to  other  lands. 

"Q.  For  Mary  Ann?  A.  Yes,  sir;  I  made 
three,  I  think,  one  day. 

"By  the  Court:  Q.  Was  there  anything  said 
between  them,  that  is  between  Mr.  Huskey  and 
Mrs.  Davis,  about  the  deed  she  had  made  to 
him  before;  was  there  any  discussion  about 
that  deed  there?  A.  No,  sir;  I  don't  know 
that  they  discussed  it  only  what  Mrs.  Davis 
told  me  herself. 

"By  Mr.  Crites:  Q.  In  his  presence?  A.  No, 
sir;    I  don't  think  it  was  in  his  presence. 

"Q.  Do  you  know  it  was  intended  to  be  the 
same  land  that  was  put  in  the  other  deed?  A. 
Yes,  sir. 

"Q.  I  knew  that,  because  I  knew  about  the 
land  before. 

"Q.  Now,  what  did  he  say  about  paying  for 
it,  Huskey?    A.  He  said  he  couldn't  pay  for  it 

"By  Mr.  Watson:  Q.  Well,  you  know  as  a 
matter  of  fart,  don't  you,  Mr.  Perry,  that  he 
had  paid  for  it?    A.  No,  sir. 

"Q.  Now,  there  wasn't  anything  said  about 
the  fact  that  he  hadn't  paid  for  this  seventy- 
five  acres  of  land?  A.  He  said  he  couldn't  pay 
for  it 

"Q.  Long  after  this  Mrs.  Davis  come  to  you 
and  tried  to  get  you  to  swop  the  Nix  property 
for  this  land,  didn't  she?    A.  Yes,  sir. 

"Q.  That  is  all. 

"By  the  Court:  Q.  What  did  she  say?  A. 
She  said  she  wanted  to  swop  it ;  she  had  rather 
let  him  have  that  than  have  a  lawsuit" 

Charley  Huffman,  being  duly  sworn  on  the 
part  of  the  plaintiff,  testified  as  follows: 

"I  know  Mary  Davis  Scanlan  and  James 
Huskey.  I  have  known  them  about  all  my  life. 
I  know  the  farm  also. 

"Q.  Did  you  ever  have  any  talk  with  her 
about  the  ownership  of  that  farm?  A.  Well, 
no,  sir;  all  I  know  about  it  she  wanted  me  to 
swop  Nix  property  to  Jim  Huskey  for  this 
place  over  there. 

"Q.  When  did  this  occur?  A.  TtM  must 
have  been  some  time  in  August  or  September 
of  this  year." 

» 

This  was  all  of  the  plaintiff's  evidence. 
"The  plaintiff:   We  rest  our  ease." 

The  defendants  then,  to  sustain  the  Issues 
on  their  part.  Introduced  the  following  tes- 
timony: 
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Mrs.  Hugh  WHson,  bejng  duly  sworn  on 
the  part  of  the  defendants,  testified  as  fol- 
lows: 

"I  live  In  Rolla,  Missouri.  I  am  Hugh  Wil- 
ton's wife.  I  know  Mrs.  Mary  Ann  Scanlan, 
and  have  known  her  quite  a  while.  I  know  Mr. 
Jim  Huskey ;  he  has  been  working  on  her  farm 
and  around  there  for  her.  I  have  had  quite  a 
good  deal  of  conversation  with  Mr.  Huskey 
about  this  farm,  at  different  places. 

"Q.  Well,  tell  what  conversation  he  has  had 
with  yon  and  when  and  where,  if  yon  can.  A. 
Well,  he  told  me  that  Mrs.  Scanlan  made  him 
a  deed,  and  he  give  her  three  notes ;  two  notes 
was  two  hundred  and  fifty  dollars,  and  one  note 
was  one  hundred  dollars ;  and  she  was  to  hold 
tins  until  the  last  note  was  paid,  and  then  when 
the  last  note  was  paid  he  was  to  get  the  deed, 
so  he  told  me  before  that  that  he  had  the  deed ; 
and  I  was  at  Mrs.  Scanlan's  last  spring,  some- 
where hi  March  or  along  there,  and  he  said 
he  had  something  to  tell  me;  and  I  said,  'If 
you  have  something  to  tell  me,  why  not  tell  it 
here;'  and  he  said  he  didn't  want  everybody 
to  hear  it,  and  be  called  me  Outside,  and  he  told 
me  that  he  would  give  me  five  dollars  if  I  would 
get  those  notes  that  his  name  was  signed  to— 
his  name  was  signed  to  them,  and  he  wanted 
those  notes— and  I  said  I  wasn't  in  the  habit  of 
doing  anything  like  that. 

"Q.  Did  he  say  where  they  were?  A.  He  said 
he  thought  they  were  in  the  trunk  where  he 
got  the  deed. 

"By  the  Court:  Q.  What?  A.  He  said  he 
thought  the  notes  would  be  in  the  trunk  where 
the  deed  was;  that  he  got  the  deed  out  of  the 
trunk,  and  thought  if  I  would  go  there  I  would 
find  the  notes. 

"By  Mr.  Crites:  Q.  Waa  that  about  all  the 
conversation  you  had  with  him?  A.  Well,  not 
exactly. 

"Q.  Well,  go  ahead  and  tell  anything  else  yon 
know?  A.  He  said  all  he  was  sorry  of  he  had 
signed  his  name  to  all  those  papers;  that  he 
didn't  have  any  title  to  this  property  at  all. 

"Q.  Is  he  related  to  yonr  husband  in  any 
way?  A.  I  think  that  they  are  own  cousins, 
if  I  am  not  mistaken. 

"Q.  Has  he  been  to  yonr  home  since  this  case 
commenced?  A.  He  was  down  there  yesterday 
morning. 

"Q.  What  was  the  object  of  Ms  visit  to  your 
borne?  A.  He  was  trying  to  get  me  to  go  away 
until  after  court.  He  said  he  would  pay  my 
way.  He  said  to  St.  Louis  or  Illinois,  where  I 
wanted  to  go. 

"Q.  That  is  alL 

".Cross-examined:  My  husband's  name  i* 
Hugh  Wilson. 

"Q.  When  was  it  you  first  met  Jim  and  talked 
to  him  about  these  notes?  A.  I  met  him  at  dif- 
ferent times.  I  have  no  interest  in  these  notes 
at  an.  I  never  talked  to  Mrs.  Davis  about  these 
notes.  I  have  seen  her  since  she  has  been  here 
in  court. 

"Q.  What  did  she  say  to  you  about  it?  A. 
Nothing  at  alL 

«'Q.  Where  is  Hugh?  A.  He  is  here  in.  the 
courtroom,  I  suppose. 

"Q.  Was  he  present  when  Jim  Huskey  was 
down  to  your  house  yesterday?    A.  No,  sir. 

"Q.  What  time  in  the  day  was  be  down  there?' 
A.  He  was  there  dose  to  11  o'clock. 


"Q.  What  was  the  notes  he  said  she  had  of 
his?  A.  He  said  there  was  two  $260  notes  and 
one  $100  note.  I  don't  know  if  I  ever  saw 
them. 

"Q.  Did  yon  go  and  try  to  steal  them,  as 
he  asked  you  to?    A.  No,  sir;   I  didn't. 

"Q.  What  did  you  teU  him  you  would  do 
about  it?  A.  I  said  I  didn't  do  that  kind  of 
business— around  stealing. 

"By  the  Court:  I  first  heard  about  this  land 
transaction  between  Mr.  Huskey  and  Mrs.  Da- 
vis last  year.  The  plaintiff  told  me  of  it  I 
was  at  Mrs.  Scanlan's  at  the  time.  I  was  down 
there  on  a  visit— a  couple  of  visits.  A.  He 
didn't  say  when  he  got  the  deed. 

"Q.  Had  you  ever  heard  before  that  that  he 
had  bought  that  piece  of  land?  A,  I  never 
heard  a  word  about  it;  the  daughter  always 
told  me  that  it  was  her  place,  and  I  always 
thought  it  waa  her  place,  which  I  think  yet  is 
her  place. 

"Q.  What  did  he  teU  you  about  the  notes?  A. 
He  told  me  that  he  would  give  me  five  dollars 
if  I  would  get  the  notes  that  his  name  was 
signed  on  them,  and  he  knew  that  I  was  there, 
and  he  thought  I  could  get  hold  of  them.  I  had 
never  seen  the  notes. 

"That  is  all. 

"By  Mr.  Crites:  I  told  my  husband  after  I 
come  home  about  the  matter." 

Hugh  Wilson,  being  duly  sworn  on  the 
part  of  the  defendants,  testified  as  follows: 

"Q.  What  relation  are  you  to  the  lady  that 
was  just  on  the  stand?  A.  Her  husband.  The 
plaintiff  ia  a  cousin  of  mine. 

"Q.  Now,  Hugh,  have  you  been  out  and  about 
the  land  that  is  ia  question?  .  A.  I  was  on  the 
land  once.  Plaintiff  told  me  he  had  a  deed  to 
the  land.    He  said  he  got  it  out  of  her  trunk. 

"Q.  Did  you  inform  Mrs.  Davis  that  Huskey 
had  a  deed  for  this  farm?    A.  Tea,  sir;   I  did. 

"Q.  That  is  all. 

"Cross-examined:  Q.  Where  was  this  con- 
versation between  yon  and  Jim?  A.  Between 
Piney  and  her  house. 

"Q.  You  know  John  Hanson,  do  you,  Hugh? 
A.  Yes,  sir;  I  know  him  when  I  see  him.  I 
saw  him  here  last  night. 

"Q.  I  wiU  ask  you  if  you  didn't  tell  him,  in 
the  city  of  Rolla  yesterday  evening,  that  you 
waa  willing  to  swear  anything  in  this  case 
for -money,  and  you  ought  to  have,  at  least,  two 
dollars  and  a  half  for  what  yoo  was  going  to 
swear?    A.  No,  sir. 

"Q.  Ton  didn't  teU  John  Henson  that?  A. 
No,  sir. 

"Q.  I  wttl  ask  you  if  you  didn't  teU  John  Hen- 
son  and  Jim  Huskey,  the  plaintiff  in  this  case, 
that  you  was  a  witness,  and  you  was  willing  to 
swear  anything  in  it  for  money?    A.  No,  sir. 

"Q.  And  it  would  take  about  two  dollars  and 
a  half  to  fix  up  your  testimony?    A.  No,  bit. 

"Q.  And  I  will  ask  you  if  you  didn't  further 
say.  in  that  conversation,  that  you  was  hard 
up,  and  you  didn't  have  money  to  feed  your 
team,  and  yon  was  going  to  have  it  out  of  this 
lawsuit?    A.  No,  sir. 

"Q.  You  didn't  say  that?    A.  No,  sir. 

"By  Mr.  Crites:  You  say  yon  was  talking  to 
Jim  Huskey?    A.  Yes,  sir.   • 

"Q.  What  was  yon  talking  about?  A.  Jim 
Huskey  wanted  me  and  my  :wif e  to  get  out  of 
town,  and  I  said,  'No.  I  won't  leave  town;   I 
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make  my  living  here,  and  I  didn't  hate  money 
to  get  away.' 

"By  the  Coort:  Q.  Did  he  offer  yon  anything 
to  leave?  A.  He  said,  'I  ain't  got  a  thing 
against  yon,  and  yon  ought  not  to  have  any- 
thing against  me.' 

"By  Mr.  Watson:  Q.  John  HensOn  mi  there, 
too?    A.  No,  sir;  not  at  that  time." 

Mary  A.  Davis  Scanlan,  being  duly  sworn, 
testified  In  her  own  behalf  as  follows: 

"Q.-Your  first  husband  was  Mr.  Davis  and 
your  present  husband  is  Mr.  Seanlan?  A.  Yes, 
sir.  I  don't  remember  just  bow  long  I  have 
owned  this  land.  It  come  from  my  father's  es- 
tate. '  I  think  it  was*  in  1907  that  I  acquired 
it.  I  have  known  plaintiff  thirteen  or  fourteen 
years— ever  since  he 'was  a  young  feHow.  He 
worked  most  of  the  time  for  me,  and  rented 
land  from  me.  I  heard  his  testimony  a  while 
ago.  At  one  time  I  contracted  to  sell  him  tills 
land. 

"Q.  Tell  the  court  the  conditions  on  which 
you  sold  it  A.  He  was  to  pay  me  six  hundred 
dollars  for  the  land,  and  I  was  to  keep  the  deed, 
and  we  had  contracted  that  I  was  to  hold  the 
deed  and  notes  until  the  land  was  paid  for,  and 
when  the  land  was  paid  for  I  was  to  deliver 
the  deed  over  when  he  paid  the  last  note. 

"Q.  Did  he  ever  pay  those  notes?  A  He 
never  did. 

"Q.Now  where  did  you  keep  this  deed?  A.. 
Well,  as'  well  as  I  can  remember,  it  was  among 
my  old  papers  in  an  oM  trunk  that  I  kept  my 
old  papers  in ;  as  well  as  I  ean  remember,  I 
think  that  is  where  it  was. 

"Q.  When  did  you  first  discover  that  it  was 
gone?  A  Since-  last  fall  I  began  to  look  for 
it,  and  1  taken  a  look  for  it,  and  so  this  spring 
I  was  talking  to  Hugh  Wilson  about  the  place 
down  there,  and  he  says,  'Jim  Huskey  owns  it ;' 
and  I  says,  'No,  he  doesn't;'  and  he  says,  '111 
bet  you  anything  he  has  got  a  deed  for  it.' 

"Q.  Well,  after  this  conversation  with  him 
what  did  you  do?  A  Well,  then  I  come  to 
the  conclusion  that  he  had  the  deed,  and  I  took 
my  daughter's  deed  and  put  it  on  record.-  I 
brought  the  deed  to  town,  and  I  come  in,  and 
Harry  Ferry  was  in  the  office,  and  I  asked  him 
if  It  wouldn't  be  a  good  idea— 

"Q.  When  you  came  to  town  who  came  with 
you?  When  yOu  came  to  make  your  daughter's 
deed  who  came  with  you?    A  James  Huskey. 

"Q.  Was  he  present  in  Mr.  Perry's  office?  A. 
Yes,  sir;  and  he  told  him  that  he  couldn't  pay 
for  the  land,  this  land  that  I  deeded  my  daugh- 
ter he  couldn't  pay  for  it,  and  that  he  wouldn't 
keep  the  taxes  and  the  fences  up  on  it  for  it. 

"By  tiie  Court:  Q.  Was  that  after  Wilson 
told  you  about  the  deed?  A  No,  sir;  it  was 
Just  lately  that  I  found  out  he  got  tile  deed. 
I  didn't  think  the  old  deed  was  any  good,  and 
f  tin-owed  it  among  the  papers. 

"By  Mr.  Crites:  Q.  Was  this  time  that  you 
and  Mr.  Huskey  came  to  Harry  Perry's  office, 
in  1918,  was  that  after  or  before  Wilson  told 
you  about  him  having  the  deed?  A  No,  sir; 
it  was  lately  I  found  out  he  had  the  deed.  I 
found  out  he  had  put  his  deed  on  record  last 
summer.  When  T  made  this  deed  to  my  daugh- 
ter his  deed  wasn't  on  record. 

"Q.  You  bad  the  deed  with  you— the  Huskey 
deed?  A  Yes,  sir;  I  had  the  deed.  We  took 
the  deed,  and,  thinking  we1  might  need 'the  nam-' 
hers,  didn't  know  but  what  we  might  have  the 


deed  made"  by  some  Justice  of  (he  peace,  and  I 
had  the  deed  along  with  me.  Jim  Huskey  was 
present  when  I  made  the  deed  to  my  daughter, 
and  he  knew  that  fact.  No  one  was  present  but 
Mr.  Huskey  and  my  daughter  and  Mr!  Perry. 

"Q.  You  heard  the  testimony  of  James  Huskey 
about-  him  selling  two  mules?    A,  Yes,  sir. 

"Q.  Who  did  the  mules  belong  to?  A  They 
belonged  to  me ;  they  never  was  off  of  the  place. 

"Q.  How  did  Jim  Huskey  come  to  have  any 
claim  to  one  of  them?  A.  He  contracted  to  buy 
thia  mule,  but  he  never  paid  me.  a  cent  on  the 
mule. 

"Q,  He  called  it  his  mule?  A  If  he  bad  paid 
for  it  it  would  have  been  his  mule. 

"Q.  When  it  was  sold  to  Henson  the  two 
hundred  dollars  was  paid  to  you?  ,  A  Yea,  sir. 
It  was  my  money,  and  I  kept  it 

"Q.  Did  you,  at  any  time,  deliver  this  deed 
to  Mr.  Huskey?    A  I  never  did  in  my  life. 

"Q.  Has  he  ever  paid  anything  on  that?  A. 
No,  sir. 

"Q.  This  Jessie  Davis  is  your  daughter?  A. 
Yes,  sir.    She  is  nineteen  years  old. 

"Q.  Now,  have  you  given  any  other  part  of 
your  land  to  any  other  of  your  children?  A. 
Yes,  sir ;  I  give  the  boy  some  land  the  same  as 
I  did  her.  I  only  have  the  two  children.  And 
I  give  each  some  land. 

"Q.  Now  then  this  house  that  was  built  on 
thia  land,  do  you  know  where  the  lumber  came 
from?  A.  Yes,  sir ;  it  was  sawed  around  there- 
Some  of  it  came  off  of  the  land  that  we  are 
speaking  about, 

"Q.  Who  paid  for  the  sawing.**  it?  A.  I 
paid  Jim  Huskey  for  the  expense,  of  building 
this  house,  and  paid  him  for  the  weak,  and  he 
and  the  hands  boarded  at  my  house,  that  built 
the  house. 

"Q.  That  is  alL. 

"Cross-examined:  Q.  Now,  you  did  contract  to 
sell  Jim  Huskey. this; piece  of  land  in  question, 
didn't  you?  A  Yes,  sir;  he  was' to  pay.  me 
six  hundred  dollars  for  it 

"Q.  Well,  then,  you  give  him  a  bond  for  a 
deed,  didn't  you?  Didn't  you  execute  that  down 
before  Harry  Bonebrake,  who  was  then  circuit 
clerk?  A.  I  think  it  was  a  bond,  and  then  he 
got  dissatisfied  about  the  bend  and  had  to  have 
the  deed,  and  he  said  I  could  hold  the  deed,  and 
turned  the  deed  over  to  him  when  he  paid  for  it. 

"Q.  You  did  make  a  bond  to  him  for  a  deed? 
A  I  think  I  did,  or  a  contract  I  was  ia  pos- 
session of  the  land  when  I  sold  it  When  he 
said  he  couldn't  pay  for  it  he  rented  it  of  me. 
I  have  collected  some  rent  off  of  Jim  for  this 
land,  but  I  can't  remember  just  when.  I  got 
a  third  of  the  rent  This  was  after  he  give  .up 
the  deed,  but  he  has  paid  no  rent  this  year. 

"Q.  You-  claim  he  paid  yon  after  you  made 
the  deed  to  your  daughter?  A.  Sure;  I  hold 
possession  of  the  land  just  the  same,  and  I  have' 
possession  of  it  now. 

"Q.  Did  he  pay  you  any  in  1914,  and,  if  so, 
how  much  rent?  A  Well,  I  tell  you  I  dont 
just  remember;  after  he  said-  he'  couldn't  pay 
for  this  place  he  rented  this  place.     ■ 

"Q.  Did  he  pay  you  any  wheat  in  1014?  A. 
1914  is  when  there  was  a  dry  year,  and  there 
wasn't  hardly  a  ear.  of  corn  raised  on  there,  and 
the  third  of  it  wasnt  hardly  anything.  After 
he  had  rented  it  he  turned  around'  and  sub- 
rented  it  to  4Jaylor  Huskey,  and  I  think  he 
give  me  ten  dollars  for  the  Uttle  old  fodder 
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that  stood  Caere.  That  Is  all  I  got  that  year. 
I  ordered  Jim  off  of  the  place  last  fall,  and  yon 
know  it  I  brought  a  suit  against  him.  My 
daughter  did  not  pay  me  .anything  for  this 
property.  I  remember  Mr.  Henson  brought 
some  money  up  there,  but  I  don't  remember  of 
him  saying  anything  about  giving  it  to  me  for 
that,  bat  I  remember  I  got  the  money  fee?  the 
mules. 

"Q.  Didn't  he  tell  you  that  Jim  said  for  him 
to  pay  the  hundred  douars-  to  you  and  yen  to 
credit  it  on  what  he  owed  yon  for  the  farm? 
A.  I  don't  remember  it  that  .way. 

"Q.  Did  you  take  the  money?  A.  Yes,  air; 
I  took  the  money  that  came  from  the  two  mules. 

"Q.  There  were  no  notes  executed  in  consid- 
eration of  this  purchase  price  was  there?  A. 
Sore,  I  couldn't  give  it  to  hiss  for  nothing ;  he 
would  have  to  give  me  notes  or  something. 

"Q.  Did  he?  A.  Tea,  he  did;  when  I  made 
him  the  deed  he  give  me  the  notes. 

"Q.  Well;  where  are  they? 

"By  the  Court:  Q.  Have  you  the  notes?  A. 
Tea,  sir. 

•  "By  Mr.  .Watson:  (J,  Then  you  made  the 
deed  at  that  time?  A.  Not  just  at  that  time; 
after  he  had  made  me  this  bond  I  held  this  bond 
and  wouldn't  give— I  wouldn't  give  him  the 
place  until  he  made' me  notes,  and  he  made  the 
notes  and  he  wanted  deeds,  then,  and  after- 
wards we  came  to  town  and  Harry  Perry  made 
the  deed  and  I  held  them  alL  I  have  never  been 
paid  for  the  land.  I  don't  remember '  when  I 
discovered  there  was  a  mistake  in  the  deed  that 
Perry  wrote  up.  I  didn't  know  that  there  was 
a.  mistake  in  the  deed  at  the  time  it  was  made. 

"Q.  Now  you  did  know  that  yon  had  made 
him  a  deed,  didn't  you?    A.  Sure. 

"Q.  And  in  the  face  of  that,  you  came  up 
and  made  a  deed  to  your  daughter  to  the  same 
property?    A.  Sure;    he  couldn't  pay  for  it 

"Q.  Did  you  ask  him  for  the  deed  back?  A 
He  didn't  have  the  deed  to  give  it  back ;  he 
never  did  have  it 

"Q.  Did  you  know  where  it  was— did  you  try 
to  ascertain  where  it  was?  A.  Tea,  sir ;  I 
knew  at  that  time  where  the  deed  was. 

"Q.  Where  was  it?  A.  I  had  it  in  my  hands 
that  day;   I  took  it  to  town. 

"Q.  That  was  the  day  you  came  in  and.  made 
a  deed  to  your  daughter,  wasn't  it?  A.  Yes, 
air. 

"By  Mr.  Crites:  Q.  I  will  ask  you  if  you 
heard  the  testimony  of  Mr.  Huakey?  A.  Yes, 
air. 

"Q.  Where  he  said  that  he  had  paid  you  three 
hundred  dollars  on  this  land,  by  a  span  of  mules 
and  a  mare/  the  first  payment  did  he  ever  make 
you  any  payment  of  that  kind?    A.  No,' sir. 

"Q.  Now,  this  talk  you  had  with  Oharley 
Huffman,  or'  with  John  Grayson,  about  the  ex- 
changing of  the  Nix  property,  tell  the  court  what 
the  Nix  property  is?  A.  The  Nix  property  is 
just  fourteen  acres  of  ground,  I  believe  is  what 
ttia. 

"Q.  Where  does  it  lay?  A.  It  lays  out  here 
on  the  Edgar  Springs  road,  I  believe,  about  six 
miles  from  Rolla.  When  I  come  to  town  Mr. 
Perry  says,  'Pll  tell  you,  yon  had  better  com- 
promise rather  than  have  a  lawsuit;'  and  I 
•ays,  'If  he  will  do  that  way;"  and  John  .Gray- 
son was  in  the  courthouse,  and  he  says,  'You 
go  and  call  John  Grayson;  and  he  has  some  in- 
fluence over  him,  and  he  may  compromise  bet- 


ter than  have  a  lawsuit  ;*  sad  that  is  dm  season 
we  offered  this  trading  business. 

"Q.  In  order  to.  avoid  a  lawsuit?    A.  Yes,' 
sir.  • 

"By  Mr.  Watson:  Q.  Now,  do  you  remember 
of  sending  for  me  to  come  over  to  the  county 
clerk's  office  here?  A.  Yes,  sir;  you  thought 
it  was  a  good  idea  for  me  to  compromise,  too. 
I  said  that  people  told  me  I  could  'get  eight 
hundred  dollars  for  the  Nix  property, 

"Q.  And  if  Jim  wasn't  a  fool  he  would  take 
that  for  his  property  down  there?  A.  I  told 
you  I  was  merely  giving  Jim  Huakey  that,  is 
what  I  told"  you,  and  I  was  in  your  office  when 
I  told  you  that 

**Q. '  Did  you,  at  any  time  in  your  conversation 
with  Perry  and  I,  ever  make  any  claim  to  Jim 
Huskey's  farm?  A  You  was  compromising  be- 
tween' yourselves.  • 

**Q.  Have  you  got  an  instrument  of  writing 
from  him  canceling  this  trade?  A.  Yea,  air;  I 
believe  I  have.  ' 

"Q.  Where  is  it?  A.  He  signed  me  up  an 
affidavit  last  winter;  when  I  went  on  to  him 
last  winter  he  says,  I'll  sign  my  right  to  you 
and  show  that  I  haven't  got  the  deed.' 

"Q.  Where  is  the  paper?  A!  It  is  misplaced 
some  way. 

"Q.  Who  saw  him  sign  it?  A  I  saw  him 
sign  it 

"Q.  Who  else?  A.  There,  wasn't  anybody 
else.  . 

"Q.'Whb  did  you  show  ft 'to?  A.  I  brought 
it  to  town  and  snowed  it  to  Mr-  Perry ;  I  asked 
him  what  would  he  a  'good  idea  to  do  about1 
this.  •      •• 

"Q.  Did  you  show  it  to  Mr,  Perry?  A.  Yes, 
air.  ' 

,  "Q,  Does  he  know  his  handwrite?    A.  Well, 
he  wrote  the  paper  and  Mr.  Huakey  signed  it 

"Q.  Does  Perry  know  his  signature?  A.  I 
think  he  does. 

"Q;  Did  he  look  at  it?    A.  Yes,  sir.    . 

"Q.  You  showed  it  to  Perry?    A.  Yes,  sir." 

H.  B.  Perry,  being,  recalled,  testified  as 
follows: 

"By  Mr.  Crites:  Q.  While  you  were  on  the 
stand  a  while  ago  I  omitted  to  ask  you  whether 
or  not  you  had  seen  what  purported  to  be  a 
release  canceling  the  transaction  between  Mrs. 
Davis  and  Mr.  Huskey?  A  Yes,  sir;  I  looked 
it  over. 

"Q.  Did  you  look  at  the  signature?  A.  No, 
sir;    I  couldn't:  say  that  I  did. 

"Q.  Do  you  know  whose  signature  waa  at- 
tached to  that?  A.  It  was  purported  to  be 
Huskey's,  but  I  don't  know  his  handwriting.  I 
do  not  know  whether  it  was  Huskey's  signs'* 
tore  or  not  I  told  her  to  put  it  on  record  and 
she  did  so.  It  wasn't  acknowledged  before  any- 
body. I  saw  the  original;  she  had  it  there.  I 
didn't  draw  ft»  i 

James  Huskey,  being  recalled,  testified  as 
follows : 

"Q.  Did  you  give  Mrs.  Davis  say  notes?    A. 

No.  sir. 

"Q.  You  know  your  signature  when  you  'see 
it?    A.  Yes,  sir." 

The  defendants  here  rested  the  case.  The 
plaintiff  then,  in  rebuttal,  offered  the  follow- 
ing toetiiaDiijrj    ... 
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John  Howard,  being  duly  sworn,  testified 
In  rebuttal  as  follows: 

"Q.  Where  do  yon  live,  John?  A.  I  live  in 
Phelps  county. 

"Q.  How  Ions  have  yon  lived  here,  John?  A. 
All  my  life. 

"Q.  Do  yon  know  the  plaintiff,  Jim  Huskey? 
A.  Yes,  sir. 

"Q.  Do  yon  know  the  defendants,  Mary  Ann 
Davis  and  Jessie  Davis?    A.  Yes,  sir. 

"Q.  Do  yon  know  the  farm  down  there  that 
Jim  Huskey  claimed  he  bought  from  Mary  Da- 
vis?   A.  Yes,  sir. 

"Q.  Now,  I  will  ask  yon  if  in  the  last  two 
or  three  years  yon  had  a  conversation  with  her 
in  which  you  tried  to  rent  her  property  down 
there?    A.  Yes,  sir ;   I  rented  her  farm. 

"Q.  Did  you  have  any  talk  with  her  about  this 
particular  property  that  Jim  Huskey  had  got 
from  her?    A.  Yes,  sir;    I  did. 

"Q.  What  did  she  say  to  you  ?  A.  I  asked  her 
to  rent  that  down  there.  I  says,  'That  don't 
belong  to  Jim ;  I  rented  your  entire  farm ;  that 
down  at  Huskey's  belongs  to  you ;'  and  she  says, 
I  haven't  got  no  rent  off  of  it  for  six  years ;  I 
guess  it  belongs  to  Mr.  Huskey. 

"Q.  As  I  understand  from  you,  your  original 
contract  was  to  rent  her  entire  possession  there? 
A.  Yes,  sir. 

"Q.  And  yon  had  a  conversation  about  what 
Huskey  had  possession  of?     A.  Yes,  sir. 

"Q.  And  she  said  she  hadn't  got  no  rent  for 
six  years?  A  Yea,  sir.  She  did  not  claim  that 
Jim  bad  ever  paid  her  any  rent  on  it,  or  mon- 
ey ;  she  said  be  hadn't  never  paid  her  no  rent 
on  it. 

"Q.  That  is  alL" 

Frank  Henson,  being  duly  sworn,  testified 
In  rebuttal,  as  follows: 

"Q.  State  your  name?    A.  Frank  Henson. 

"Q.  Where  do  you  live?  A.  I  live  in  New- 
burg. 

"Q.  Do  you  know  Jim  Huskey?    A  Yes,  sir. 

"Q.  You  know  where  he  lives,  do  you,  Frank? 
A.  Yes,  sir. 

"Q.  You  know  Mary  Ann  Davis  here,  do  you, 
Frank?    A.  Yes,  sir. 

"Q.  Do  you  know  anything  about  a  deed  be- 
tween them  to  a  piece  of  property  down  in  that 
country  down  there?  A.  Why,  Jim  showed  me 
a  deed  one  day  that  he  said  was  a  deed  to  that 
land  that  be  bought 

"Q.  What  I  want  you  to  do  is  to  state  when 
that  was?  A.  That  has  been  some  two  or  three 
years  ago. 

"Q.  Two  or  three  years  ago  that  be  showed 
you  the  deed?    A.  Yes,  sir. 

"Q.  He  had  it  in  his  possession  then,  did  he? 
A  Yes,  sir. 

"Q.  That  is  all. 

"Cross-examined:  I  have  never  seen  that  deed 
since.  I  looked  at  it.  I  looked  over  it.  I 
don't  know  as  I  read  all  of  it.  It  was  a  war- 
ranty deed,  the  best  I  remember. 

"Q.  That  is  alL" 

Mrs.  Mary  A  Davis  Scanlan,  being  re- 
called, testified  as  follows: 

"Q.  Mrs.  Scanlan,  I  hand  you  the  papers 
marked  Exhibits  *B'  and  "Cf,  and  ask  you  what 
they  are?  A.  Why,  they  are  notes  that  Jim 
Huskey  give  me  on  this  land  that  he  bought. 


"Q.  Whose  handwriting  are  in  the  body  of 
those  notes?  A  Which?  This  part  of  it  [in- 
dicating]? 

"Q.  Yes?  A.  I  drew  them  up  and  he  signed 
them  the  morning  before  we  came  to  town  to 
make  the  deed. 

"Q.  I  thought  you  said  there  was  three  this 
morning?    A.  There  was  three  this  morning. 

"Q.  Now,  Mrs.  Davis,  these  notes,  where  were 
they  given  to  you?  A.  Well,  I  held  the  notes 
with  the  deed  until  he  paid  them  off— until  the 
deed  was  paid  for. 

"Q.  When  were  the  notes  given  to  you?  A. 
The  day  the  deed  was  made. 

"Q.  When  were  they  signed?  A.  The  morn- 
ing we  contracted  to  come  to  town  and  make 
the  deed  we  drew  up  the  notes  and  came  to 
town,  and  that  evening  Harry  Perry  drew  up 
the  deed. 

"Q.  Was  it  the  same  day  the  deed  was  drawn? 
A.  Yes,  sir. 

"Q.  And  these  notes,  you  say,  were  at  your 
home?    A.  Yea,  sir." 

The  defendants  then  offered  in  evidence 
the  notes  marked  Exhibits  'B*  and  'O* : 

"Exhibit  A. 
"Bolla,  Mo.,  July  27th,  1911. 
"One  year  after  date,  for  value  received,  I 
promise  to  pay  to  the  order  of  Mary  A.  Davis 
1260.00,  two  hundred  and  fifty  dollars,  at  the 
Bolla  State  Bank,  Bolla,  Missouri,  with  inter- 
est from  maturity  at  the  rate  of  eight  per  cent, 
per  annum.  James  Huskey." 

"Exhibit  B. 
"Bolla,  Mo.,  July  27th,  1911. 
"One  year  and  six  months  after  date,  for  val- 
ue received,  I  promise  to  pay  to  the  order  of 
Mary  A.  Davis  |250.00,  two  hundred  snd  fifty 
dollars,  at  the  Rolls  State  Bank,  Bolla,  Mis- 
souri, with  interest  from  maturity  at  the  rate 
of  eight  per  cent,  per  annum. 

"James  Huskey." 

"Q.  I  will  ask  you,  wss  the  hundred  dollar 
note  that  you  had,  and  that  you  delivered  to  us 
this  morning  at  the  table  here,  was  it  the  same, 
and  dated  the  same,  as  these  are,  and  for  a 
hundred  dollars?  A.  Yes,  sir;  they  all  made 
the  same  date. 

"By  the  Court:  Q.  What  became  of  the  hun- 
dred dollar  note?  A  It  was  there  on  the  table 
this  morning. 

"By  Mr.  Crites:  That  is  all. 

"Cross-examined:  Q.  Yon  say  he  executed  you 
six  hundred  dollars  worth  of  notes  at  the  time 
you  made  this  deed?    A.  Yes,  sir. 

"Q.  Now  this  was  July  the  27th,  1911,  wasn't 
it?  A.  It  was  when  we  made  the  deed;  we 
came  to  town  and  made  the  deed  and  we  made 
the  notes. 

"Q.  Where  did  yon  make  the  notes?  A.  At 
home, 

"Q.  You  wrote  those  notes  yourself?  A  Yes, 
sir. 

*"Q.  And  you  signed  them,  too,  didn't  you* 
A.  No,  sir,  I  didn't;   he  signed  them. 

"Q.  Can  you  explain  to  the  court  how  that 
erasure  happens  there  on  that  note— on  that 
signature  there?  A.  I  don't  know  how  it  hap- 
pened." 
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Some  of  the  expert  witnesses  testified 
that  la  their  opinion  plaintiff  signed  the 
notes  mentioned,  and  others  were  of  the  con- 
trary opinion. 

Lorts  ft  Breuer  and  J.  3.  Crltes,  all  of  Bol- 
ls, for  appellants. 

J.  A.  Watson  and  J.  O.  Holmes,  both  of 
Rolls,  for  respondent, 


WOODSON,  J.  (after  stating'  the1  facts  as 
above).  The  defendant  Scanlan  admits  that 
she  signed,  sealed,  and  acknowledged  the 
deed  purporting  to  convey  this  75  acres  of 
land  to  plaintiff,  and  that  it  erroneously 
recited  that  the  land  was  situated  In  range 
8,  when  In  fact  it  was  In  range  9. 

With  these  admitted  facte  out  of  the  way, 
the  only  disputed  facta  are,  did  the  plaintiff 
pay  for  the  land,  and  did  Mrs.  Scanlan  de- 
liver the  deed  to  him.  If  so,  then  the  decree 
of  the  circuit  court  is  correct;  but  if  not, 
then  the  Judgment  Is  erroneous. 

With  great  care  and  much  pains  I  have 
stated  the  substance  of  all  the  evidence  In- 
troduced by  both  the  plaintiff  and  defend- 
ants, and  during  all  of  my  experience  on  the 
bench  and  at  the  bar  I  have  never  seen  such 
sharp  and  diametrical  conflict  between  all 
the  evidence  Introduced  by  the  plaintiff  and 
that  by  the  defendants,  both  as  to  substance 
and  details;  even  the  smallest  corroborat- 
ing facts  and  circumstances  on  each  side 
were  squarely  contradicted  by  the  evidence 
of  the  other. 

And  there  Is  another  noticeable  feature 
about  this  evidence,  and  that  Is  it  sounds 
reasonable  and  is  destitute  of  Inherent  weak- 
ness, bearing  no  special  earmarks  of  perjury 
or  concealment  of  the  truth;  but  there  is 
this  to  be  said  of  the  corroborating  and  im- 
peaching testimony  introduced  by  each  par- 
ty, and  that  Is  it  falls  far  short  of  carrying 
conviction  with  it 

This  status  of  the  evidence  renders  the 
case  a  typical  one  for  this  court  to  defer  to 
the  finding  of  the  trial  court  for  the  reason 
that  it  had  the  witnesses  before  it,  and  .was 
able  to  observe  their  appearance  and  demean- 
or upon  the  witness  stand,  and  the  manner 
of  giving  testimony — facts  which  contribute 
so  much  to  the  assistance  of  the  court  in 
passing  upon  the  credibility  of  the  witness- 
es and  the  weight  to  be  given  to  their  testi- 
mony. 

This  court  is  denied  that  valuable  aid; 
all  we  see  is  In  a  transcript  of  their  testi- 
mony, printed  in  black  and  white,  all  of 
which  looks  alike,  and  in  the  absence  of  some 
Inherent  weakness  in  their  story  or  convinc- 
ing facts  or  circumstances,  or  some  Impeach- 
ing testimony  which  carries  conviction  to  the 
mind,  it  becomes  most  difficult,  if  not  impos- 
sible, for  us  to  separate  the  wheat  from  the 
chaff,  the  truth  from  the  He. 


There  is  no  question  but  that  the  evidence 
for  the  plaintiff  and  the  admissions  of  de- 
fendant made  out  a  case  for  the  plaintiff; 
It  then  devolved  upon  the  defendants  to. dis- 
prove his  case,  and,  while  their  evidence 
tended  to  so  do,  yet  it  was  of  such  a  char- 
acter as  to  fail  to  carry  conviction  of  its 
truthfulness  to  the  mind  of  the  chancellor. 

Under  the  rule  of  evidence  previously 
stated,  we  are  constrained  to  affirm  the 
judgment. 

All  concur. 


(117  Mo.  S92) 

JOHNSON  v.  BKBWN  et  aL    (No.  19514) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

March  4,  1919.    Rehearing  Denied 

March  17,  1919.) 

1.  Wnxs  «=»222— Contest  —  Revocation  or 
Pbobate  and  Gbant  of  Lettebs— Statutes. 

Under  Rev.  St  1909,  ||  21,  665,  Jurisdic- 
tion which  circuit  court  acquires  in  will  contest 
is  derivative,  and  mere  filing  of  suit  to  contest 
will  operates  in  nature  of  appeal  from  order  of 
probate  court  probating  it  revoking  order  ad- 
mitting will  to  probate  and  granting  letters  tes- 
tamentary. 

2.  Wnxs  «=»807— SUIT  TO  Contest— DisinBs- 
AL— Statutes. 

Under  Rev.  St.  1909,  H  21,  665,  party  who 
files  in  circuit  court  suit  contesting  a  will  can- 
not dismiss  it;  will  must  still  be  proved  or  re- 
jected in  circuit  court,  as  filing  of  contest  suit 
automatically  revokes  probate. 

8.  hxboutobb  and  admunstbatoks  <8=>22(2) 
— Contest  of  Will— Tempobaby  Adxxnis- 
XBATob— Appointment. 
Where  contest  of  probate  of  will  is  brought 
in  the  circuit  court  under  Rev.  St.  1909,  §  555, 
which  action  revokes  the  will  and  letters  testa- 
mentary, it  is  the  duty  of  the  probate  court  un- 
der section  21  to  appoint  a  temporary  admin- 
istrator. 

4.  exeoutobs  and  asminisxbatobb  <&=»388(5) 
—  Purchases  fbom  Exeoutob  —  Notice  of 
Liability  to  ob  Fact  of  Will  Contest. 

In  view  of  Rev.  St.  1909,  |{  555,  557,  pur- 
chaser of  realty  from  executor,  like  purchaser 
from  devisee,  is  bound  to  take  notice  will  does 
not  become  finally  binding  and  operate  until 
expiration  of  time  of  filing  suit  to  contest,  and 
is  bound  to  take  notice  of  action  filed  in  cir- 
cuit court  within  that  time,  revoking  the  pro- 
bate and  the  letters  of  the  executor. 

5.  Executors  and  Adkinistbatobs  $=9349(2) 
— Obdeb  of  Sale— Collateral  attack. 

In  action  to  determine  title  to  realty,  cir- 
cuit court  could  question  jurisdiction  of  probate 
court,  in  ordering  sale  'of  realty  to  plaintiff  by 
decedent's  executor,  by  inquiring  further  than 
record  made  in  probate  court  as  to  fact  'of  suit 
to  contest  will  in  circuit  court. 
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9.  EXECUTORS  AHB'ASKINISTBATOaS  <®=>388(B) 
— PUBCHASE*  VB0K  EXBCTXTOB— CONSfcBUO- 
TTVK   NOTICE  OF  COMTEST. 

Purchaser  of  decedent's  land  from  executor, 
who  took  with  constructive  notice  of  contest  of 
decedent's  will  pending  in  circuit  court  and  of 
want  of  jurisdiction  in  probate  court  to  order 
sale  on  account  of  the  filing  of  contest,  that 
fact  having  been  ascertainable  by  examination 
of  records  of  circuit  court,  acquired  no  title. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Kimbrough  Stone,  Judge. 

Action  by  George  B.  Johnson  against  Mar- 
tha Ann  Brewn  and  others.  From  Judgment 
for  plaintiff,  defendants  appeal.  Reversed 
and  remanded. 

John  H.  GaUey,  William  S.  Bray,  and  H. 
J.  Emerson,  all  of  Kansas  City,  for  appel- 
lants. 

WHITE),  O.  This  is  an  action  to  determine 
title  to  certain  real  estate  In  Jackson  county. 
The  plaintiff  claims  title  under  an  executor's 
deed  made  by  the  executor  of  the  will  of 
Sarah  Talley,  deceased.  The  appellants  here 
are  heirs  of  Sarah  Talley.  Other  heirs  of 
Sarah  Talley  were  made  defendants  but  did 
not  appear  at  the  trial  and  have  not  ap- 
pealed. 

Sarah  Talley  died  In  March,  1898. 

On  March  24,  1896,  her  will  was  presented 
for  probate  and  duly  probated  by  the  pro- 
bate court  of  Jackson  county.  The  will 
named  N.  J.  Securest  as  executor.  On  March 
29, 1895,  Securest  duly  qualified  and  by  order 
of  probate  court  took  charge  of  the  estate 
and  entered  upon  his  duties  as  executor. 

On  May  20,  1895,  an  action  was  begun  in 
the  circuit  court  of  Jackson  county  by  cer- 
tain heirs  of  Sarah  Talley,  to  contest  her 
will. 

On  May  25,  1807,  the  executor,  Sechrest, 
made  application  to  the  probate  court  to  sell 
the  real  estate  in  controversy  here  for  the 
purpose  of  paying  the  debts  of  the  deceased. 
August  9,  1897,  the  probate  court  ordered  the 
sale  of  said  real  estate.  On  February  14, 
1898,  the  executor  made  a  deed  purporting  to 
convey  the  land  in  controversy  In  pursuance 
of  the  said  order  of  probate  court. 

In  the  meantime  Sechrest,  who  was  made  a 
party  to  the  suit  to  contest  the  will,  filed  his 
answer  to  said  suit  September  20,  1897.  On 
September  21,  1898,  the  circuit  court  in 
which  said  suit  was  pending  rendered  Judg- 
ment declaring  the  instrument  which  was  ad- 
mitted to  probate  in  the  probate  court  was 
not  the  will  of  Sarah  Talley. 

It  will  be  seen  from  this  brief  statement  of 
the  principal  facts  that,  at  the  time  the  exec- 
utor filed  application  in  the  probate  court  to 
Bell  the  real  estate  in  controversy,  the  will 
contest  was  pending,  and  he.  was  made  a 
party  to  It    It  was  pending  and  undisposed 


of  when  he  made  the)  sate  and  executed  the 
deed  under  which  the  plaintiff  claims. 

The  circuit  court  rendered  judgment  in 
favor  of  the  plaintiff  determining  that  the 
plaintiff,  George  R.  Johnson,  was  the  owner 
in  fee  simple  of  the  real  estate  in  contro* 
versy,  having  acquired  the  same  through  the 
said  deed.   The  defendants  appealed. 

I.  The  trial  court  gave  a  declaration  of  law 
to  the  effect  that  if  the  executor  under  the 
will  before' the  Institution  of  the  contest,  was 
duly  qualified  and  acting  as  such  under  the 
orders  of  the  probate  court,  be  remained  such 
with  full  power  to  act  under  orders  of  said 
court  until  the  said  probate  court,  by  appro- 
priate order,  made  upon  Its  own  motion  or 
upon  application  of  some  interested  party, 
should  appoint  an  administrator  to  act  dur- 
ing the  contest  proceeding. 

The  appellants  challenge  that  statement 
of  the  law. 

[1-1]  The  principal  question  for  determi- 
nation, then,  is  whether  the  filing  in  the  cir- 
cuit court  of  a  suit  to  contest  a  will,  which 
has  been  probated  in  the  probate  court,  ipso 
facto  vacates  an  order  probating  the  will 
without  any  formal  order  of  the  probate 
court,. 

It  has  always  been  held,  in  the  early  and 
late  cases,  that  when  a  suit  to  contest  a 
will  is  filed  In  the  circuit  court  under  sec- 
tion 555,  B.  S.  1900,  the  suit  operates  in  the 
nature  of  an  appeal  from  the  order  of  the 
probate  court  probating  the  will. 

"The  Legislature  may  undoubtedly  provide 
other  modes  besides  the  ordinary  form  of  ap- 
peal, by  which  the  controlling  power  of  the  cirr 
cuit  court  may  be  exercised."  Dickey  v.  Male- 
chi,  0  Mo.  loc.  cit  182,  34  Am.  Dec  130. 

"There  was  no  appeal  in  form,  but  the  result 
of  the  process  was  the  transference  of  the  con- 
test from  an  Inferior  to  a  superior  court."  Be- 
noist  v.  Murrin,  48  Mo.  loc.  cit  52. 

"Such  contest  destroys  the  present  efficacy  of 
the  mere  formal  probate  in  the  probate  court." 
State  ex  rel  v.  Imel,  243  Mo.  loc.  cit.  186,  147 
&  W.  091. 

Since  the  statute,  section  4056,  B.  S.  1909, 
gives  probate  courts  original  Jurisdiction 
"over  all  matters  pertaining  to  probate  busi- 
ness, to  granting  letters  testamentary  and  of 
administration,"  the  jurisdiction  which  the 
circuit  court  acquires  in  a  contest  case  is 
derivative  and  not  original.  State  ex  rel.  v. 
Gulnotte,  1B6  Mo.  loc.  cit  519,  57  S.  W.  281, 
50  D.  R.  A.  787. 

The  logical  conclusion  from  these  Inter- 
pretations of  the  statute  would  furnish  an 
affirmative  answer  to  the  question  propound- 
ed, the  filing  of  a  contest  operates  ipso  facto, 
to  vacate  an  order  of  the  probate  court  ad- 
mitting a  will  to  probate.. 

The  section  of  the  statate  which  the  circuit 
court  doubtless  had  In.  mind  as  more  partic- 
ularly affecting  the  case  is  section  21,  R.  S. 
1909,   as  follows: 
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"Sec.  81.  4Ai»**fe<ra»or«  Zhfritv  C«»<m*. 
minority  or  aUenoe.— If  the  validity  of  a  wilj 
be  contested,  or  the  executor  be  a  minor,  or  ab- 
sent from  the  state,  letters  of  administration 
shall  be  granted  daring  the  time  of  such  con- 
teat;  minority  or  absence  to  seme  other  person, 
who  shall  take  charge  of  the  property  and  ad- 
minister the  same  according  to  law,  under  the 
direction  of  the  court,  and  account  for  and  pa; 
and  deliver  all  the  money  and  property  of  the 
estate  to  the  executor  or  regular  administrator 
when  qualified  to  aefc" 

Section  21  does  not  provide  that  when  a 
contest  la  filed  the  probate  court  shall  re- 
voke the  order  admitting  the  will  to  probate 
and  granting  letters  testamentary;  It  only 
provides  that  the  court  shall  appoint  a  tem- 
porary administrator.  The  obvious  Inference 
is  that  the  probate  court  is  powerless  to  re- 
voke the  order  because  the  order  is  already 
vacated  by  the  filing  of  the  suit  to  contest 
The  probate  court  retains  Jurisdiction  of  the 
estate  and  should  appoint  a  temporary  ad- 
ministrator to  administer  it.  But  the  Juris- 
diction of  all  questions  pertaining  to  the  pro- 
bate of  the  will  are  transferred  by  the  con- 
test to  the  circuit  court.  This  construction 
of  that  section  is  the  only  one  consistent 
with  the  Interpretation  of  section  655,  as  ex- 
plained above,  and  the  two  sections  most  be 
construed  In  pari  materia.  Hence  it  follows 
that  a  party  who  flies  such  a  contest  suit  la 
the  circuit  court  cannot  dismiss  It;  the  will 
must  still  be  proved  or  rejected  In  the  cir- 
cuit court.  Hogan  v.  Hlnchey,  185  Mo.  527, 
94  S.  Wl  522. 

Section  47,  B.  S.  1909,  is  in  effect  the  con- 
verse of  section  21.  It  provides  that.  If  let- 
ters of  administration  are  granted  and  the 
will  of  deceased  is  found  and  admitted  to 
probate,  the  letters  of  administration  shall 
be  revoked  and  letters  testamentary  granted. 
This  court  in  Be  Estate  of  Brlnckwirth,  266 
Mo.  473,  181  S.  W.  403,  Ann.  Cas.  1918B, 
1056,  construed  that  section  and  held  that  no 
formal  order  was  necessary  to  vacate  the 
order  granting  letters  to  the  administrator. 
The  court  says,  (266  Mo.  loc.  dt  480,  181  8. 
W.  404,  Ann.  Cas.  1918B,  1056): 

"Yet  it  is  perfectly  clear  that  no  such  order 
of  revocation  was  necessary,  for  the  reason  be- 
fore stated  that,  when  the  will  was  probated) 
then,  by  operation  of  said  section  47,  his  au- 
thority to  further  act  ceased  ipso  facto." 

l%e  executor  Id  this  case  had  no  authority 
to  present  an  application  for  the  sale,  the 
probate  court  of  Jackson  county  had  no  Juris- 
diction to  make  the  order  of  sale,  the  sale 
and  deed  made  in  pursuance  of  such  Invalid 
order  were  void  and  passed  no  title. 

[4,  •]  II,  One  other  question  remains  to  be 


answered.  In  this  collateral  proceeding 
could  the  circuit  court  question  the  •Jurisdic- 
tion of  the  probate  court  in  ordering  the  sale, 
by  Inquiring  further  than  the  record  made 
in  that  court?  It  has  been  held  that  a  per- 
son to  whom  land  was  devised  by  a  will  duly 
probated  cannot  make  a  valid  conveyance  of 
the  land  pending  the  time  the  will  may  be 
contented.  Hughes  v.  Burrlss,  85  Mo.  660; 
MeHwrath  v.  Hollander,  73  Mo.  105,  39  Am. 
Bep.  484.  The  reason  for  that  holding  in 
these  cases  is  stated  in  the  Hollander  Case, 
78  Mo.  loc.  dt  118,  In  this  language: 

"When  the  suit  was  instituted  in  the  circuit 
court  to  contest  the  validity  of  said  will,  the 
action  of  the  probate  court  [in  probating  the 
will]  was  m  effect  annulled,  and  they  [the  dev- 
isees] had  no  more  authority  to  convey  as  dev- 
isees, than  if  the  will  had  never  been  presented 
to  the  probate  court" 

The  will  ceased  to  be  operative,  although 
that  did  not  appear  from  the  record  in  pro- 
bate court  The  purchaser  from  the  devisee 
was  bound  by  the  result  of  the  suit  to  con- 
test the  will  filed  lu  the  circuit  court.  It  is 
held  in  the  Mcllwrath  Case  that  the  pen- 
dency of  a  suit  to  contest  the  will  did  not 
require  the  filing  of  a  statutory  Us  pendens; 
that  the  common-law  doctrine  of  lis  pendens 
applied. 

Section  555,  B.  8.  1909,  provides  that  any 
one  "interested  in  the  probate  of  a  will"  may 
appear  within  two  years  (now  one  year,  Acts 
1917,  p.  106)  and  contest  the  validity  of  the 
will'  or  pray  to  have  it  proved ;  and  section 
567  provides  that  if  no  person  shall  appear 
within  that  time  the  probate  or  rejection  of 
the  will  shall  be  binding.  A  purchaser,  there- 
fore, from  the  executor,  like  a  purchaser  from 
the  devisee,  is  bound  to  take  notice  that  the 
will  does  not  become  finally  binding  and  oper- 
ative until  the  expiration  of  the  time  for  fil- 
ing a  suit  to  contest  It  and  ha  la  bound  to 
take  notice  of  an  action  filed  In  the  circuit 
court  within  that  time. 

[I]  The  want  of  Jurisdiction  in  probate 
court  to  order  the  sale  could  be  ascertained 
by  examination  of  the  record  of  the  circuit 
court  The  purchaser  took  with  constructive 
notice  of  the  pending  contest  and  therefore 
acquired  no  title. 

The  Judgment  is  reversed,  and  the  cause 
remanded  so  that  the  trial  court  may  de- 
termine the  title  of  the  parties  In  accordance 
with  the  views  expressed  in  this  opinion. 

BOY,  On  absent 

PEB  OTXBIAM.  The  foregoing  opinion  by 
WHITE,  C,  Is  adopted  as  the  opinion  of  the 
court 

All  the  Judges  concur. 
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STATE  ▼.  PIERSOL.    (No.  21070.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
March  4,  1910.) 

1.  Cbiminai,  Law  «=»1106(3)— Pkbfeotiow  or 
Appeal  —  Filing  or  Transcript  —  Tim 

LiTMIT— DISMISSAL.  ' 

An  appeal  on  conviction  for  felony  wherein 
the  defendant  was  not  sentenced  to  suffer  death 
falls  within  the  provisions  of  Rev.  St  1909,  I 
6313,  requiring  defendant  to  perfect  the  appeal 
within  12  months,  and  the  appellant  could  not 
shift  the  duty  of  filing  a  duly  certified  tran- 
script to  the  circuit  court  clerk  under  section 
5308,  to  prevent  dismissal  of  appeal. 

2.  Cbiminal  Law  «}=»1084— Appeal— Stay  of 
proceedings. 

An  appeal  on  conviction  for  felony  wherein 
defendant  was  not  sentenced  to  death  falls  with- 
in the  provisions  of  Rev.  St  1909,  f§  5308,  5309, 
and  does  not  operate  as  a  stay  of  the  proceed- 
ings in  view  of  section  5294. 

Appeal  from  Circuit  Court,  Webster  Coun- 
ty; O.  H.  Sklnker,  Judge. 

Claude  C.  Plersol  was  convicted  of  kidnap- 
ing, and  he  appeals.    Appeal  dismissed. 

Upon  a  trial  in  the  circuit  court  of  Web- 
ster county  defendant  was  found  guilty  of 
the  crime  of  kidnaping  and  was  sentenced  to 
imprisonment  in  the  penitentiary  for  a  term 
of  85  years.  On  November  5, 1917,  defendant 
was  granted  an  appeal  to  this  court 

On  December  80,  1918,  the  Attorney  Gen- 
eral, proceeding  under  and  by  virtue  of  sec- 
tion 5313,  Rev.  St  1909,  filed  a  motion  to  dis- 
miss the  appeal  on  the  ground  that  appellant 
had  failed  "to  perfect  the  appeal  within  12 
months  from  the  time  the  appeal  was  grant- 
ed," in  that  appellant  had  failed  within  said 
12  months  to  file  in  this  court  a  duly  authen- 
ticated transcript  of  the  record  and  proceed- 
ings of  the  trial  court  in  said  cause 

Even  up  to  the  present  time  a  duly  authen- 
ticated transcript  of  the  record  and  proceed- 
ings of  the  trial  court  in  this  cause  has  not 
been  filed  In  this  court 

On  September  6,  1918,  four  large  volumes 
of  typewritten  evidence  were  filed  with  the 
clerk  of  this  court  but  none  of  these  docu- 
ments are  certified  to  by  the  clerk  of  the 
trial  court  and  no  attempt  whatever  has 
been  made  to  file  here  a  certified  transcript 
of  the  record  proper  in  said  case. 

After  the  motion  to  dismiss  was  filed,  ap- 
pellant filed  what  he  terms  an  answer  to  the 
motion  to  dismiss,  wherein  be  states  in  sub- 
stance that  if  a  proper  transcript  of  the  rec- 
ord entries  and  proceedings  in  said  cause  is 
not  on  file  in  this  court  it  is  the  "omission 
of  the  said  circuit  clerk."  No  other  facts  are 
stated  by  appellant  which  would  amount  to 
a  Justifiable  excuse  for  failing  to  perfect  the 
appeal  within  the  twelve  months  period. 


Oliver  X  Page,  of  Springfield,  for  appel- 
lant. 
The  Attorney  General,  for  the  State. 

WILLIAMS,  P.  J.  (after  stating  the  facts 
as  above).  [1, 2]  Upon  an  examination  of  the 
matter  we  have  reached  the  conclusion  that 
the  motion  to  dismiss  should  be  sustained. 

Section  5313,  Rev.  St.  1909,  provides: 

"It  any  person  taking  an  appeal  to  the  Su- 
preme Court,  on  a  conviction  for  a  felony,  other 
than  those  wherein  the  defendant  shall  have 
been  sentenced  to  suffer  death,  shall  fail  to  per- 
fect the  appeal  within  twelve  months  from  the 
time  the  appeal  is  granted,  the  Attorney  Gen- 
eral may  file  his  motion  before  the  Supreme 
Court  asking  that  the  appeal  may  be  dismissed, 
whereupon  the  court  shall  make  an  order  that 
the  appeal  be  dismissed,  unless  the  defendant 
shall  show  to  the  satisfaction  of  the  court  good 
cause  for  not  perfecting  his  appeal." 

The  case  at  bar,  being  an  appeal  on  a  con- 
viction for  a  felony  wherein  the  defendant 
was  not  sentenced  to  suffer  death,  falls  with- 
in the  provisions  of  the  foregoing  statute. 

Section  5309,  Rev.  St  1909,  provides: 

'When  the  appeal  or  writ  of  error  does  not 
operate  as  a  stay  of  proceedings,  such  tran- 
script shall  be  made  out,  certified  and  returned, 
on  the  application  of  the  appellant  or  plaintiff 
in  error,  as  in  civil  cases,  except  that  the  costs 
of  the  transcript  shall  not  be  required  in  ad- 
vance." 

The  case  at  bar  falls  also  within  the  pro- 
visions of  the  foregoing  statute,  because  the 
appeal  in  this  case  did  not  operate  as  a  stay 
of  the  proceedings.  See  section  5294,  Rev. 
St.  1909 ;  Ex  parte  Vickers,  201  Mo.  643,  100 
S.  W.  585;  Ex  parte  Dlpley,  233  Mo.  235, 
135  S.  W.  56. 

In  the  case  of  State  v.  Conners,  258  Mo. 
330,  loc.  cit.  333,  167  S.  W.  429,  the  rule  here 
applicable  was  stated  as  follows : 

"In  order  to  perfect  an  appeal  in  a  criminal 
case  as  required  by  the  statute  in  civil  cases 
(section  2048,  R.  S.  1909),  it  is  therefore  neces- 
sary, within  the  one  year  above  referred  to,  to 
file  in  the  office  of  the  clerk  of  this  court  a  per- 
fect transcript  of  the  record  and  proceedings  of 
trial  court  under  the  certificate  of  the  clerk  of 
such  court  Sections  5308  and  5809,  B.  S. 
1909." 

In  the  case  at  bar,  the  duty  was  upon  the 
appellant  to  file  in  this  court  within  the  one- 
year  period  a  duly  certified  transcript  of  the 
record  and  proceedings  of  the  trial  court 
Appellant  could  not  perform  this  duty  by 
merely  shifting  it  to  the  circuit  clerk.  State 
v.  Pieski,  248  Mo.  715,  loc.  cit  718,  154  S. 
W.  747.  See,  also,  State  ex  reL  v.  Robertson, 
264  Ma  661,  loc.  cit.  671, 175  S.  W.  610. 

The  appeal  is  dismissed. 

All  concur. 
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OLDAKBR  y.  SPIKING  et  at    (No.  19039.) 

(Supreme  Court  of  Missouri,  Division  No,  X. 

Dee.  80,  191&    Rehearing  Dented 

March  1,  1919.) 

1.  Judgment  <s=»475  —  Probate  Courts— 
Presumptions— Collateral  Attack. 

Orders  and  judgments  of  probate  courts, 
made  in  exercise  of  their  statutory  powers  oyer 
subjects  conferred  upon  them  by  law,  are  en- 
titled to  same  favorable  presumptions,  arising 
from  either  affirmative  statements  or  silence  of 
their  records,  as  are  accorded  in  similar  cases 
to  circuit  courts. 

2.  Guardian   and    Ward   «sal7— Appoint- 

MRNT— CONCLUSIVENESS. 

An  order  of  probate  court  appointing  a 
guardian  cannot  be  overturned  in  action  by 
ward  to  set  aside  a  sale  of  land  made  by  guard- 
ian by  testimony  of  ward  that  he  was  of  age 
when  guardian  was  appointed. 

8.  Guardian  and  Ward  «=»79  —  Sales  or 
Land— Jurisdiction  of  Probate  Court. 
Under  Const  1866,  art.  6,  §  23,  and  Laws 
1865-66,  pp.  86,  86,  85  6-10,  14,  probate  court 
bad  power  to  order  sale  of  interest  of  a  minor 
as  a  remainderman  in  land. 

4.  Remaindebb  *s»14— Transfer  of  Bights. 

One  having  a  remainder  in  land  may  sell 
and  convey  his  interest 

5.  Guardian  and  Ward  «s»111— Sales  TJK- 
der  Order  of  Court— Guardian's  Deed. 

A  sale  of  land,  made  by  a  guardian  of  a 
minor  under  and  pursuant  to  order  of  probate 
court  vested  in  purchaser  equitable  title  to 
ward's  interest  although  no  proper  guardian's 
deed  was  made  or  delivered. 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty;  Alonzo  D.  Burnes,  Judge.    . 

Action  by  John  D.  Oldaker  against  John 
H.  Spiking.  Judgment  for  defendant,  and 
plaintiff  appealed.  Defendant  .having  died, 
the  action  was  revived  in  the  names  of  the 
defendants  Sarah  A.  Spiking  and  others. 
Affirmed. 

This  action  was  commenced  by  plaintiff 
against  John  H.  Spiking,  in  the  circuit  court 
of  De  Kalb  county,  Mo.,  on  April  2,  1914. 
The  first  count  Is  ejectment  to  recover  pos- 
session of  an  undivided  one-half  of  the  west 
half  of  the  103  acres  of  land  in  said  county, 
described  in  petition.  The  date  of  ouster  is 
stated  as  April  15,  1909.  The  second  count 
seeks  to  partition  the  west  half  of  said  103 
acres,  on  the  theory  that  plaintiff  and  said 
John  H.  Spiking  were  tenants  in  common 
as  to  same. 

The  suit  was  originally  brought  against 
John  H.  Spiking,  in  which  he  was  alleged  to 
be  the  owner  of  an  undivided  half  Interest 
in  the  west  half  of  said  103  acres,  as  a  ten- 
ant in  common  wflth  plaintiff.  John  H. 
Spiking  died,  after  the  cause  was  appealed 


to  this  court;  and  the  action  was  revived  In 
the  names  of  the  present  defendants,  as  his 
heirs. 

The  answer  filed  by  John  H.  Spiking  con- 
tains a  general  denial  as  to  first  count,  and 
alleges  that  he  was  the  owner  of  the  real 
estate  in  controversy.    It  is  further  averred 
in  said  answer  that  in  December,  1866,  one 
Nathaniel  Crank  was  appointed  by  the  pro- 
bate court  of  De  Kalb  county,  Mo.,  guardian 
and    curator   of   plaintiff's   estate    in    said 
county,  said  plaintiff  being  a  minor  at  the 
time;   that  he  duly  qualified  as  such  guard- 
ian and  curator ;  that  as  such  he  was  legally 
ordered  by  said  probate  court  to  sell  plain- 
tiff's interest  in  the  real  estate  in  controver- 
sy;  that  on  or  about  the  10th  day  of  Feb- 
ruary, 1868,  under  and  pursuant  to  said  or- 
der, the  guardian  and  curator  aforesaid  sold 
plaintiff's   Interest   in    above  land   to   one 
David  McAllister  for  $200  In  cash,  the  same 
being  a  fair  valuation  for  said  interest ;  that 
he  made  a  report  of  said  sale,  as  such  guard- 
ian and  curator,  to  the  probate  court  afore- 
said, on  or  about  the day  of  Febru- 
ary, 1868 ;  that  on  or  about  the  — —  day  of 
May,    1868,    said   sale   was   confirmed   and 
approved  by  said  court;   that  the  latter  or- 
dered said  guardian  and  curator  to  execute 
and  deliver  to  said  purchaser  a  deed  for 
plaintiff's  Interest  In  said  land;   that  said 
purchaser  complied  with  the  terms  and  con- 
ditions of  said  sale ;  that  defendant  through 
mesne  conveyances  from  said  David  McAllis- 
ter and  others,  became  the  owner  of  the  land 
aforesaid,  formerly  owned  by  plaintiff.    De- 
fendant alleges  that  he  held  the  equitable 
title  to  all  the  lands  described  in  first  count 
of  petition,  and  in  equity  should  be  decreed 
the  legal  owner  thereof,  etc.     Said  answer 
further  avers  that  said  McAllister  purchas- 
ed of  said  Crank,  as  curator,  in  1868,  the 
real  estate  described  In  petition,  which,  at 
that  time  belonged  equally  to  plaintiff  and 
his  brother,  James  Darby,  and  paid  for  said 
land  $200  in  cash;   that  said  purchase  was 
made  In  good  faith,  and  without  any  knowl- 
edge of  lack  of  authority  to  sell  and  convey, 
if  any;    that  plaintiff  and  his  brother  be- 
came the  beneficiaries   of  said  sale;    that 
said  purchase  money  was  received  and  used 
for  their  benefit;    that  defendant  by  mesne 
conveyances  from  said  McAllister  and  oth- 
ers became  the  owner  of  said  land;  that  In 
equity  and  good  conscience  plaintiff  should, 
not  be  permitted  to  recover  any  part  of  said. 
land  described  In  the  first  count  of  petition, 
until  he  has  repaid  the  sum  of  $100,  with,  ft 
per  cent  interest  from  the  date  of  payment 
of  the  purchase    price  by   said  McAllister. 
Said  answer,  as  to  second  count  denied  that 
plaintiff  had  any    Interest  In  the  la^s    ae" 
scrlbed  therein.     It  alleges  that  said  defend- 
ant holds  the  fee-simple  title  to  said  lands 
and  is  the  owner  thereof. 


>For  other  ossm  see  suns  topis  and  KBY-NUlIBEB  in  all  Kejr-Nombea-ea  nigwts  •»*  !■*•»•• 
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Plaintiff's  Evidence. 

It  la  conceded  that  Sylvester  Crank  was 
the  common  source  of  title.  On  September 
4,  1808,  said  Sylvester  Crank  and  wife  con- 
veyed the  west  half  of  the  108  acres  of  land 
to  controversy,  for  the  expressed  considera- 
tion of  $600  to  "Mary  A.  McDanlel  and  to 
the  heirs  of  her  body  after  her  death. 
•  *  *  To  have  and  to  hold  the  same  to- 
gether with  all  the  rights,  Immunities,  privi- 
leges and  appurtenances  to  the  same  belong- 
ing unto  the  said  party  of  the  second  part 
and  to  the  heirs  of  her  body  after  her  death 
and  assign  forever." 

On  April  6,  1868,  said  Crank  and  wife 
again  conveyed  by  warranty  deed  the  land 
aforesaid,  for  the  expressed  consideration 
aforesaid,  to  Mary  Ann  McDanlel,  and  con- 
taining the  following  recital: 

"The  above-described  land  was  intended  to  be 
conveyed  by  a  previous  deed." 

The  habendum  of  said  last-mentioned 
deed  reads  as  follows: 

'To  have  and  to  hold  the  premises  hereby  con- 
veyed with  all  rights,  privileges  and  appurte- 
nances in  any  wise  belonging  unto  Mary  Ann 
McDaniel,  and  to  the  heirs  of  her  body,  heirs 
and  assigns  forever." 

The  first  deed  from  Crank  and  wife,  su- 
pra, was  filed  for  record  October  1,  1866. 
The  second  deed,  supra,  was  recorded  April 
6,1869. 

Plaintiff  testified  that  he  was  born  July  11, 
1846;  that  he  was  never  a  resident  of  De 
Kalb  county,  but  formerly  lived  in  Gentry 
county,  Mo. ;  that  he  never  knew  of  Nathan 
Crank  being  his  guardian;  that  he  did  not 
know,  until  a  short  time  before  the  trial  be- 
low, that  a  guardian's  deed  had  been  made 
to  the  land. 

Counsel  for  plaintiff  admitted  at  the  trial 
that  if  plaintiff  had  any  Interest  in  the  land 
in  controversy,  it  was  a  half  Interest,  and 
that  it  was  sold  under  the  guardian's  deed. 

Bespondenta*  EMdence. 

Mary  Ann  McDanlel,  the  life  tenant,  died 
in  1909,  and  left  as  remainderman  her  two 
sons,  James  Darby  and  the  plaintiff,  John  D. 
Oldaker.  Her  daughter,  Florence,  married 
Win.  J.  Lingenfelter,  but  died  before  her 
mother,  without  issue. 

The  probate  court  of  De  Kalb  county,  Ma, 
was  established  in  March,  1866,  and  the  rec- 
ords of  said  court  were  destroyed  by  fire  in 

187a 

Nathaniel  Crank, .  uncle  of  plaintiff,  was 
appointed  by  the  probate  court  of  De  Kalb 
county  guardian  and  curator  of  plaintiff 
and  his  brother,  James  Darby,  and  duly 
qualified  as  such.  He  testified  that  they 
were  then  both  minors  and  lived  with  their 
mother,  Mary  A.  McDaniel,  in  De  Kalb 
county;    that  the  probate  court  ordered  a 


sale  of  the  land  In  controversy,  aa  the  prop- 
erty of  said  plaintiff  and  Darby ;  that  tinder 
said  order  of  sale  he  sold  the  property  In 
controversy,  belonging  to  plaintiff  and  Dar- 
by, to  David  McAllister.  He  testified  that 
plaintiff  was  about  18  and  Darby  between  12 
and  14  years  of  age,  when  he  was  appointed 
their  guardian  and  curator;  that  Meredith 
Marshall,  Lewis  Folkener,  and  Geo.  R.  Mar- 
shall, mentioned  as  appraisers  in  the  guard- 
ian and  curator's  deed,  were  not  related  to 
plaintiff  or  Darby,  nor  were  they  Interested 
in  said  real  estate;  that  plaintiff  and  Dar- 
by were  equal  owners  of  said  real  estate; 
that  he  made  a  final  settlement  with  the  pro- 
bate court  of  De  Kalb  county,  Mo.,  as  guard- 
Ian  and  curator  of  plaintiff  and  Darby ;  that 
said  settlement  was  approved,  and  be  was 
discharged  as  such  guardian  and  curator; 
that  according  to  the  best  impression  of  wit- 
ness, plaintiff  feot  the  benefit  of  the  money 
coming  to  him,  although  It  was  paid  under 
the  direction  of  the  probate  court  to  hi* 
mother,  for  the  support  and  maintenance  of 
plaintiff;  that  John  Stevens  was  the  pro- 
bate Judge  who  ordered  the  sale  of  the  land 
aforesaid.  On  cross-examination  he  testified 
that  in  his  opinion  the  $200  for  which  the 
land  sold  was  paid  to  plaintiff's  mother  un- 
der the  order  of  the  court,  and  that  it  went 
in  the  direction  of  supporting  plaintiff  and 
Darby. 

Over  the  objection  of  plaintiff,  the  guard- 
ian's deed  heretofore  mentioned  was  read 
in  evidence  by  defendant  It  is  dated  July 
9,  1877.  It  recites  on  its  face  that  the  pro- 
bate court  aforesaid  ordered  said  guardian 
and  curator  to  sell  said  land  as  the  property 
of  plaintiff  and  Darby.  It  recites  that  such 
sale  was  made  February  10,  1868,  to  David 
McAllister,  for  $200  cash,  said  property 
having  been  appraised  at  $260;  that  the 
guardian  and  curator  at  the  February  term, 
1868,  made  return  of  his  proceedings  in  re- 
spect to  said  sale;  that  said  report  was  at 
the  same  term  confirmed,  and  the  sale  made 
valid,  as  shown  by  the  record.  It  recites  the 
payment  of  the  $200  in  accordance  with  the 
terms  of  said  sale  by  McAllister.  It  convey- 
ed to  the  latter  the  land  in  controversy.  It 
was  acknowledged  before  J.  S.  Stephens, 
judge  of  probate.  It  was  filed  for  record 
July  9,  1877. 

Defendant  offered  in  evidence  a  warranty 
deed  from  David  McAllister  to  Thos.  D.  Spik- 
ing, conveying  the  land  in  controversy,  with 
the  expressed  consideration  of  $500.  Said 
deed  was  dated  October  18,  1869.  Also  a 
warranty  deed  from  Thos.  D.  Spiking  and 
wife  to  John  H.  Spiking  for  same  land,  dat- 
ed December  25,  1869,  for  the  expressed 
consideration  of  $600,  recorded  December 
29,  1869.  He  also  offered  In  evidence  a 
quitclaim  deed  from  James  A.  Darby,  single, 
to  John  H.  Spiking,  conveying  same  lands, 
dated  December  9,  1878,  for  the  expressed 
consideration  of  $10. 
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John  H.  diking  testified'  that  in  1876,  he 
examined  tie  records  of  the  probate  court  of 
De  Kalb  county,  Mo.,  in  regard  to  this  land, 
to  ascertain  why  the  guardian  and  curator's 
deed  had  not  been  made  and  put  on  the  land 
records.  He  said  the  record  showed  Nathan 
Crank  was  appointed  guardian  in  December, 
1866,  for  John  D.  Oldaker  and  James  Darby, 
minor  heirs  of  Mary  Ann  MdDaniel ;  that  it 
gave  the  age  of  Oldaker  at  15  and  Darby  as 
9  years;  that  he  saw  the  report  of  sale  made 
by  the  guardian,  which  stated  that  the  sale 
was  made  February  10,  1868.  He  said  the 
record  showed  the  land. had  been  sold  and 
appraised,  and  by  whom;  that  the  sale  was 
received  and  report  approved.  He  said  the 
minor's  interests  sold  for  $200;.  .that  be 
saw  the  report  of  the  appraisers. 

It  appears  from  the  record  that  Mary  Ann 
McDanlel  and  husband  and  Florence  Ungen- 
felter  and  husband  conveyed  their  interest 
In  said  land  to  David  McAllister  on  April  6, 
1869. 

There  was  some  other  oral  testimony  in 
regard  to  the  age  of  plaintiff  in  1866  and 
1868. 

Such  other  facts  as  may  be  considered 
necessary  will  be  considered  hereafter. 

On  April  20,  1915,  the  trial  court  found 
for  defendants  as  to  both  counts  of  petition, 
and  rendered  its  Judgment  accordingly. 

Hewitt  &  Hewitt,  of  Maysvffle,  for  appel- 
lant 

Williams  &  Boblson,  of  Maysvllle,  for  re- 
spondents. 

RAITJBY,  C.  (after  stating  the  facts  as 
above).  I.  While  a  number  of  law  questions 
are  presented  for  our  consideration,  the  is- 
sues of  fact  are  reduced  to  a  narrow  com- 
pass. It  was  conceded,  at  the  trial  below, 
by  counsel  for  the  respective  parties  herein 
that  If  plaintiff  has  any  Interest  In  the  land 
in  controversy,  It  Is  a  half  Interest,  and  that 
it  was  sold  under  the  proceedings  in  the 
probate  court  of  De  Kalb  county.  Mo.  In 
other  words,  If  the  proceedings  of  the  pro- 
bate court  of  De  Kalb  county,  Mo.,  in  re- 
spect to  the  appointment  of  a  guardian  and 
curator  for  plaintiff,  and  in  respect  to  the 
sale  of  his  interest  in  said  land,  are  coram 
non  judlce,  then  the  plaintiff  Is  still  the 
owner  of  the  undivided  one-half  Interest  In 
said  land,  and  Is  entitled  to  mattitntn  this 
action.  If,  on  the  other  hand,  the  action  of 
the  probate  court  aforesaid,  In  regard  to  the 
appointment  of  a  guardian  and  curator  for 
plaintiff,  and  the  sale  of  his  Interest  in  said 
land,  cannot  be  overturned  or  called  In  ques- 
tion, In  this  collateral  proceeding,  then  It 
follows  that  the  Judgment  below  for  re- 
spondents should  be  affirmed. 

II.  It  becomes  necessary  at  the  outset  to 
ascertain  and  determine  the  Jurisdiction  of 
the  probate  court  of  IDe  Kalb  county,  Mo., 
after  its  organisation  In  March,  1866,  and 


during  the.  proceedings  relating  la  the  sale  of 
plaintiff's  Interest  In  said  land.  Section  28 
of  article  ft  of  the  Missouri  Constitution  of 
1846  provides  that: 

"Inferior  tribunals,  to  be  known  as  county 
courts,  shall  be  established  in  each  county,  for 
the  transaction  of  all  county  business.  In  such 
courts,  or  in  svoh  other  tribunals,  inferior  to  the 
circuit  courts  at  the  General  Assembly  may  es- 
tablish, shall  64  vested  the  jurisdiction  of  all 
matters     appertaining     to     probate     business, 

*  *  ♦  to  settling  the  accounts  Of  •  *  * 
guardians,  and  to  the  appointment  of  guardians 
and  suoh  other  jurisdiction  at  may  be  conferred 
by  law."    (Italics  burs.) 

The  General  Assembly  of  this  state,  pur- 
suant to  above  provisions  of  the  Constitu- 
tion, on  March  19, 1866,  passed  an  act  (Laws 
1865-66,  page  88  and  following),  establish- 
ing probate  courts  in  27  counties  of  this 
state,  including  De  Kalb,  In  which  certain 
powers,  eta,  were  conferred  upon  said  pro- 
bate courts.  Section  6  of  above  act  provides 
that: 

"The  said  probate  court  shall  have  exclusive 
original  Jurisdiction  in  all  cases,  relative  to  the 

*  *  *  appointing  or  displacing  guardians  or 
curators  of  orphans  and  minors,  and  shall  have 
authority  to  make  reasonable  allowance  out  of 
the  estate  of  testators  and  intestates,  for  the 
care,  maintenance,  support  and  schooling  of  such 
minors,  when  proper  provisions  have  not  been 
made  by  will  or  otherwise  sufficient  and  applica- 
ble for  such  purposes,  and  shall  have  original 
and  exclusive  jurisdiction  in  all  cases  rela- 
tive to  persons  of  unsound  mind,  and  their  es- 
tates and  binding  out  apprentices;  and  in  the 
settlement  and  allowance  of  accounts  of  execu- 
tors and  administrators,  guardians  and  cura- 
tors.   •    •    •" 

Sections  7,  8,  9,  and  10  of  said  act  read 
as  follows : 

"7.  The  said  probate  courts  shall  have  con- 
current jurisdiction  with  the  circuit  court  in 
the  following  cases:  When  the  income  of  a 
ward  shall  be  insufficient  to  maintain  him  or 
her  and  their  famines,  or  when  it  appears  that 
it  would  be  for  the  benefit  of  a  ward  that  his 
or  her  real  estate  or  any  part  thereof,  be  sold 
or  leased,  and  the  proceeds  put  on  interest, 
or  Invested  In  some  productive  stock  or  real 
estate,  his  guardian  or  curator  may  sell  or  lease 
the  same  accordingly,  upon  obtaining  an  order 
for  such  sale  or  lease  from  said  probate  court, 
if  any  real  estate  owned  by  said  ward  in  any 
county  In  this  state;  Provided,  said  probate 
court  shall  have  the  control  of  the  estate  of  such 
ward;  such  guardian  or  curator  shall  proceed 
as  hereinafter  directed, 

"8.  To  obtain  such  order  the  guardian  or 
curator  shall  present  to  such  probate  court  a 
petition  setting  forth  the  condition  of  the  estate 
and  the  facts  and  circumstances  on  which  the 
petition  is  founded.  If  after  a  full  examination 
on  the  oath  of  creditable  and  disinterested  wit- 
nesses, it  appears  either  that  it  is  necessary  or 
that  it  would  be  for  the  advantage  or  benefit  of 
the  ward,  that  the  real  estate  or  any  part  there- 
of should  be  sold  or  leased,  the  court  may  make 
an  order  therefor,  specifying  therein  whether  the 
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sale  or  leasing  Is  to  be  made  for  the  maintenance 
or  education  of  the  ward  and  his  or  her  family, 
or  that  the  proceeds  may  be  pnt  out  on  interest, 
or  invested  on  the  circumstances  which  render 
such  disposition  beneficial. 

"9.  Such  galea  shall  be  made  as  sales  of  real 
estate  by  executors  and  administrators,  and  the 
court  directing  such  sale  shall  require  the  guard- 
ian or  curator  to  be  bound  in  sufficient  bond  to 
insure  his  compliance  with  the  orders  of  the 
court  in  all  things  relating  to  the  selling,  leas- 
ing and  applying  the  proceeds  of  such  sale,  as 
ordered  by  the  court. 

"10.  The  probate  courts  hereby  established  are 
directed  to  be  courts  of  record,  and  the  judges 
thereof  shall  keep  true  and  faithful  records  of 
the  proceedings  of  said  courts." 

Section  14  of  above  act  provides  for  the 
transfer  of  all  matters  over  which  the  pro- 
bate courts  have  jurisdiction,  from  the 
county  courts  to  the  probate  courts,  etc 

It  appears  from  the  testimony  of  Judge 
Thomas  D.  Williams,  who  was  probate  judge 
of  De  Kalb  county  for  12  years,  that  the 
probate  records  of  said  county  were  destroy- 
ed by  fire  on  December  25,  1878,  and  that 
there  are  no  records  in  the  probate  office  of 
said  county  pertaining  to  any  matters  prior 
to  December  25,  1878. 

The  main  facts  relied  'upon  by  the  parties 
to  this  action  are  set  out  In  the  preceding 
statement  Aside  from  the  oral  testimony 
of  plaintiff  In  respect  to  his  age  and  lack 
of  knowledge  as  to  what  was  done  concern- 
ing his  estate  In  the  probate  court,  there  is 
no  direct  testimony  tending  to  controvert 
that  of  respondents,  as  to  what  the  probate 
,  records  of  De  Kalb  county  recited  in  regard 
to  plaintiff  and  the  disposition  of  his  Inter- 
est in  the  land  in  controversy. 

[1]  It  is  now  well-established  law  In  this 
jurisdiction  that  the  orders  and  judgments 
of  our  probate  courts,  made  in  the  exercise 
of  their  statutory  powers  over  subjects  con- 
ferred upon  them  by  law,  are  entitled  to  the 
same  favorable  presumptions  arising  from 
either  the  affirmative  statements,  or  the  si- 
lence of  their  records,  as  are  accorded  In 
similar  cases  to  the  circuit  courts.  Johnson 
v.  Beazley,  65  Mo.  250,  27  Am.  Rep.  276; 
Henry  v.  McKerlle,  78  Mo.  429;  Camden  v. 
Plain,  91  Mo.  117,  4  S.  W.  86;  Rottmann  v. 
Schmucker,  94  Mo.  144,  7  S.  W.  117;  Price 
v.  Springfield  Real-Estate  Ass'n,  101  Mo.  107, 
14  S.  W.  57,  20  Am.  St.  Rep.  595;  Williams 
v.  Mitchell,  112  Mo.  308,  309,  20  S.  W.  647; 
Macey  v.  Stark,  116  Mo.  494,  21  S.  W.  1088 ; 
McKenzie  v.  Donnell,  151  Mo.  450,  52  S.  W. 
214;  Cox  v.  Boyce,  152  Mo.  582,  54  S.  W. 
467,  75  Am.  St  Rep.  483;  Covington  v. 
Cham  Win,  156  Mo.  587,  57  S.  W.  728;  Stark 
v.  Kirchgraber,  186  Mo.  646,  85  S.  W.  868, 
105  Am.  St  Rep.  629;  Bobbins  v.  Boulware, 
190  Mo.  51,  52,  88  S.  W.  674,  109  Am.  St. 
Rep.  746;  Desloge  v.  Tucker,  196  Mo.  601, 
94  S.  W.  283 ;  Ancell  v.  Bridge  Co.,  223  Mo. 
227,  122  S.  W.  709;  Spicer  v.  Splcer,  249  Mo. 
538,  599,  155  S.   W.  832,  Ann.  Caa.   1914D, 


238;  Norton  v.  Reed,  253  Mo.  281,  161  S.  W. 
842 ;  Wilson  v.  Wilson,  255  Mo.  536,  537,  164 
S.  W.  561;  Bingham  v.  Kollman,  256  Mo. 
689,  165  8.  W.  1097;  Harter  v.  Petty,  266 
Mo.  296,  181  S.  W.  39;  Summers  v.  OordeU, 
187  S.  W.  loc  clt.  7,  8;  Fitzgerald  v.  De  Soto 
Special  Road  District,  195  S.  W.  696,  697; 
Thompson  v.  Plnnell,  199  S.  W.  1013;  Noda- 
way County  v.  Williams,  199  S.  W.  226. 

[2]  Although  plaintiff  was  permitted,  with- 
out objection,  to  testify  that  he  was  of  age 
when  Crank  was  appointed  guardian  and 
curator,  yet  it  becomes  our  duty  to  pass 
upon  the  legal  effect  of  this  testimony. 

In  Nodaway  County  v.  Williams,  199  S.  W. 
loc.  clt  227,  in  disposing  of  a  similar  ques- 
tion, we  said: 

"We  are  not  advised  as  to  why  counsel  for 
respondent,  in  the  light  of  foregoing  authorities, 
failed  to  interpose  an  objection  to  the  conversa- 
tion between  the  judges  and  Talbott,  when  the 
order  of  the  county  court  was  made.  The  legal 
effect  however,  of  said  conversation  must  be  de- 
termined by  the  court  although  introduced  in 
evidence  without  objection.  McAlister  v.  St 
Joseph  Street  Const.  Co.,  181  S.  W.  loc.  cit  59; 
State  v.  Arcadia  Timber  Co.,  178  S.  W.  loc. 
cit  95;  Sanders  v.  Southern  Electric  Ry.  Co., 
147  Mo.  loc.  cit  425,  48  S.  W.  855;  Pettis 
County  v.  Gibson,  78  Mo.  502;  Bartlett  v. 
O'Donoghue,  72  Mo.  loc.  cit.  504;  McMillan  & 
Parker  v.  Ball  &  Gunning  Milling  Co.,  190  Mo. 
App.  loc  cit  347,  177  S.  W.  loc  cit  317 ;  Min- 
ter  Bros.  v.  South  Kansas  Ry.  Co.,  56  Mo.  App. 
282;   State  v.  Kaufman,  45  Mo.  App.  656. 

"Conceding  that  the  conversations  detailed  by 
witness  Talbott  between  himself  and  members 
of  the  county  court  actually  occurred  as  stated, 
and  that  said  conversations  were  given  iu  evi- 
dence without  objection  in  this  cause,  we  are 
compelled  to  hold,  under  the  array  of  authori- 
ties heretofore  cited,  that  said  conversations 
are  insufficient  to  overturn  or  contradict  the 
order  and  judgment  of  the  county  court  hereto- 
fore set  out" 

If,  therefore,  the  plaintiff,  as  remainder- 
man, had  an  Interest  in  the  real  estate  in 
controversy  which  could  have  been  legally 
sold  by  the  guardian  and  curator  under  the 
order  of  the  probate  court  of  De  Kalb  coun- 
ty, Mo.,  while  the  life  tenant  was  still  alive, 
then  the  proceedings  of  the  probate  court  in 
selling  plaintiffs  interest  in  said  land  are 
conclusive  against  Mm  In  this  collateral  at- 
tack, and  precludes  a  recovery  in  his  behalf. 

[3-5]  III.  Mary  Ann  McDaniel,  the  life 
tenant,  died  in  April,  1909,  and  this  action 
was  commenced  April  2,  1914.  Plaintiff  and 
James  Darby  were  the  only  remaindermen 
living  when  the  life  tenant  died.  Did  the 
probate  court  of  De  Kalb  county,  under  the 
Constitution  of  1865,  and  Act  of  1865-66,  p. 
83,  establishing  said  court  and  defining  its 
jurisdiction,  as  heretofore  set  out  become 
vested  with  the  power  to  sell  and  convey 
appellant's  Interest  as  remainderman  In  said 
land?  Under  the  laws  of  this  state,  the  plain- 
tiff, after  becoming  of  age,  If  there  had  been 
no  proceedings  In  the  probate  court  afore- 
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said,  could  hare  sold  and  conveyed  his  In- 
terest In  the  land  in  controversy  as  re- 
mainderman to  David  McAllister,  although 
the  life  tenant  was  then  living.  Section  1, 
c.  109;  General  Statutes  1865,  p.  444;  White 
v.  McPheeters,  75  Mo.  286 ;  Godman  v.  Sim- 
mons, 113  Mo.  loc.  clt  129  to  132,  Inclusive, 
20  8.  W.  972;  Brown  v.  Fulkerson,  125  Ma 
400,  28  S.  W.  632;  Bradley  ▼.  Gofl,  243  Mo. 
lot  cit  102,  103,  147  S.  W.  1012;  Armor  v. 
Lewis,  252  Mo.  loc.  clt  689,  161  S.  W.  251. 
The  plaintiff,  therefore,  had  an  interest  in 
the  land  in  controversy,  as  remainderman, 
when  the  probate  court  appointed  a  guardian 
and  curator  to  sell  the  same.  We  are  of  the 
opinion  that  the  sale  made  under  and  pursu- 
ant to  the  order  of  the  probate  court  vested 
in  David.  McAllister,  sb  purchaser,  the  equi- 
table title  to  plaintiff's  interest  in  Bald  land, 
regardless  of  the  guardian  and  curator's  deed 
offered  in  evidence. 

IV.  John  H.  Spiking,  in  bis  answer,  plead- 
ed fully  the  facts  relating  to .  the  sale  of 
plaintiff's  interest  in  said  land,  under  the 
order  and  proceedings  of  the  probate  court. 
He  averred  that  David  McAllister  bought 
plaintiff's  interest  in  said  land  under  said 
proceedings,  and  paid  to  the  guardian  and 
curator  therefor  the  sum  of  (200,  which  was 
the  fair  valuation  of  same;  that  said  sale 
was  approved  by  said  court  and  -a.  deed  or- 
dered to  be  made  to  said  McAllister  for 
plaintiff's  interest  In  said  land;  that  defend- 
ant, through  mesne  conveyances  became  the 
equitable  owner  of  plaintiff's  interest  in  said 
land  and  in  equity  should  be  decreed  the 
owner  thereof.  He  concluded  said  answer, 
with  a  prayer  for  a  decree  vesting  In  him 
the  title  to  plaintiff's  Interest  In  said  land. 

The  guardian  and  curator's  deed  made  In 
1877  is  assailed  as  being  void,  because  the 
former  guardian  and  curator,  Nathaniel 
Crank,  Grade  his  settlement  with  the  probate 
court,  had  been  discharged,  •  and  was  no 
longer  guardian  and  curator  when  said  deed 
was  made.  Said  instrument  is  also  assailed 
upon  the  ground  that  plaintiff  in  1877  was 
of  age,  and  the  former  guardian  and  cura- 
tor could  not  bind  him  by  the  execution  of 
said  deed,  eta  We  deem  it  unnecessary  to 
consider  or  pass  upon  die  validity  of  above 
deed,  as  the  answer  and  facts  disclosed  by 
the  record  are  amply  sufficient  to  warrant 
the  court  in  divesting  plaintiff  of  any  inter- 
est in  said  lands  and  vesting  the  same  in 
respondents.    Trigg  v.. Trigg,  192  S.  W.  1015. 

V.  The  Judgment  below  was  for  the  right 
party,  and  is  accordingly  affirmed. 

BROWN,  C,  not  Bitting. 

PER  CURIAM.  The  foregoing  opinion  of 
BAILEx*,  C  is  adopted  aa  the  opinion  of,  the 
court 

All  concur,,  . 


HANCOCK  et  aL  v.  YORK,    (No.  18898.) 

(Supreme  Court  of  Missouri,   Division  No.  X. 
March  1,  1919.) 

1.  Quitting  Title  <8=»27— Action  to  Tbt  Ti- 
tix— conversion  or  proceeding  foe  pab- 

TITION. 

In  statutory  proceeding  for  partition  of 
lands,  defendant's  answer,  which,  after  general 
denial,  asserted  defendant  was  exclusive  owner 
in  fee  of  entire  title,  and  asked  for  decree  ac- 
cordingly, and  also  pleaded  defendant's  adverse 
possession  for  a  year,  nonpayment  of  taxes,  and 
other  facts  sufficient  to  bar  action  by  plaintiff 
under  Rev.  St  1909,  |  1884,  converted  action 
for  strict  partition  into  one  to  try  title,  and  it 
will  be  considered  as  such. 

2.  Partition  *=>117—  Sale— Effect. 

If  title  to  land  passed  by  sheriff's  deed,  In 
partition  among  heirs,  no  title  remained  in  them 
to  be  acquired  by  purchaser  through  any  statute 
of  limitation;  all  his  acts  of  possession  being 
referable  only  to  status  of  ownership. 

3.  Tenancy  in  Common  *=»3— Creation— 
Purchase  from  Heirs. 

If  title  to  land  did  not  pass  by  sheriffs  deed, 
in  partition  among  heirs  Of  owner,  all  undivided 
interests  acquired  by  purchaser  through  deeds 
from  individual  heirs  were  held  by  him  as  ten- 
ant in  common  with  those  heirs  who  did  not 
convey. 

4.  Tenancy  in  Common  «=>1S— Possession 
by  One  Cotenant. 

Constructive  possession  of  land  by  one  co- 
tenant  for  30  years  was  equally  the  constructive 
possession  of  eh. 

5.  Tenancy  in  Common  $=>30— Payment  or 

Taxes— Repayment. 
Payment  of  taxes  by  one  cotenant  in  posses- 
sion of  land  created  an  obligation  on  each  of  the 
others  to  repay  to  the  extent  of  his  share. 

6.  Tenancy  in  Common  <8=>32,  37— Expense 
of  Maintenance  —  Accounting  fob  Re- 
ceipts. 

A  tenant  in  common  in  possession  of  land  is 
entitled  to  compensation  from  other  cotenants 
for  money  necessarily  expended  in  care  and 
preservation  of  property,  and  must  account  for 
anything  received  from  Its  use.    . 

7.  Tenancy  in  Common  <g=»15(2)  —  Adverse 
Possession  —  Repudiation  or  Possession 
or  Others. 

One'  cotenant  in  exclusive  possession  of 
land,  to  repudiate  constructive  possession  of 
other  cotenants  through  him  to  initiate  in  his 
favor  adverse  possession  as  required  by  Rev.  St 
1909,  I  1884,  must  use  acts  or  words,  open,  un- 
mistakable, and  referable  only  to  the  purpose. 

8:  Adverse  Possession  <fc»112— Holding  tor 
Tear— Failure  or  Adverse  Claimants  to 
Pay  Taxes— Burden  of  Proof— Statute. 
In  proceeding  for  partition,  defendant  claim- 
ing under  Rev.  St  1909,  (  1884,  burden  was  on 
him  to  prove  adverse  possession  of  land  by  him 
for  a  year  before  beginning  of  action,  and  pki'sr 
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tifta'  failure  to  pay  taxes  during  the  whole  of 
the  next  preceding  period  of  30  years. 

8.  Attobjkbt  and  Oubnt  <8=»6S— Cowtidbh- 
tial    Relation— Attobnki    fob    Advbbsb 
Pasties  >o  Saxjc. 
Attorney  for  vendors  of  land  to  defendant, 
who,  on  objection  to  title  by  defendant's  attor- 
ney, acted  for  the  vendors  in  matters  relating 
to  the  title,  did  not  stand  in  the  confidential 
and  trust  relative  of  attorney  to  defendant. 

Appeal  from  Circuit  Court,  Mew  Madrid 
County;   Frank  Kelly,  Judge. 

Statutory  proceeding  for  partition  and 
sale  of  land  by  Louisa  Hancock  and  others 
against  Preston  York.  From  judgment  for 
plaintiffs,  defendant  appeals.  Reversed, 
and  cause  remanded  for  further  proceed- 
ings. 

This  appeal  was  heard  and  submitted  at 
the  April  term,  1918,  on  motion  to  dismiss 
the  appeal. 

The  appeal  was  dWnlssed  as  per  opinion 
filed  on  June  4,  1818,  for  insufficiency  of  the 
appellant's  statement  A  rehearing  was 
granted  on  July  5,  1918,  and  the  cause  sub- 
mitted at  the  following  October  term  upon 
Its  merits. 

This  is  a  statutory  proceeding  for  the  par- 
tition and  sale  of  160  acres  of  land  in  New 
Madrid  county  described  as  the  east  half  of 
the  northwest  quarter  and  the  west  half 
of  the  northeast  quarter  of  section  (8)  of 
township  23  of  range  (15). 

The  answer  denies  the  allegations  of  the 
petition,  and  pleads  that  the  defendant  is 
the  sole  and  exclusive  owner  of  the  land. 
It  also  pleads  affirmatively:  (1)  What  is  gen- 
erally called  the  31-year  statute  of  limita- 
tion; and  (2)  such  a  professional  relation 
between  the  plaintiff  Brewer,  who  is  also  at- 
torney for  his  coplaintiffs  In  this  suit,  as  pre- 
cludes him  from  asserting  the  Interest  in  the 
land  which  he  now  claims  In  this  suit  Both 
the  plaintiffs  and  defendant  claim  title 
through  one  Olive  Hunot,  who,  it  Is  admit- 
ted, died  intestate  seized  in  fee  of  this  and 
much  other  land  in  New  Madrid  county  in 
1861,  leaving  surviving  him  his  wife,  Joseph- 
ine, and  a  number  of  children.  In  a  par- 
tition proceeding  between  them,  an  attempt 
was  made  in  1866  to  set  off  200  acres  of  land 
in  section  8,  with,  other  lands,  to  the  widow 
as  her  dower;  but  the  description  was  so 
carelessly  written  that  we  only  notice  it  to 
show,  as  it  does,  why  this  land  remained  un- 
divided and  undisposed  of  until  the  widow's 
death  in  1868,  when  a  proceeding  was  in- 
stituted in  the  New  Madrid  circuit  court  to 
partition  the  lands  which  had  been  held  by 
her  as  dower,  among  the  heirs  of  Olive  Hu- 
not 

'    That  suit  resulted  in  a  sheriff's  sale  in  par- 
tition under  a  decree  of  the  court  entered  at , 


the  April  term,  1868,  which  seems  at  that 
time  to  have  been  satisfactory  to  all  parties, 
and  one  John  T.  Scott  was  the  purchaser. 
The  defendant  through  Scott  by  mesne  con- 
veyances, claims  the  entire  title.  It  Is  not  ** 
we  understand  the  record,  disputed  that  he 
has  succeeded  to  everything  Scott  has  ob- 
tained. What  this  may  have  been,  If  any- 
thing, is  the  principal  question. 

The  sheriff's  deed  in  partition  is  dated  Oc- 
tober 28,  1869,  and  was  duly  recorded  the 
same  day.  No  objection  is  made  to  its  form, 
and  we  must  therefore  assume  that  it  is  valid 
upon  its  face.  It  purports  to  convey,  among 
other  land,  In  other  sections,  the  following: 

"The  east  half  and  the  southwest  quarter  of 
the  northwest  quarter  and  the  northwest  quarter 
of  the  southeast  quarter  of  the  southwest  quar- 
ter of  section  8  In  township  23  north,  range  IB 
east  containing  200  acres." 

It  will  be  seen  that  this  deed  describes  80 
acres  of  the  160  Included  In  this  suit  while 
it  bears  upon  its  face  the  evidence  of  a  mis- 
take in  omitting  to  describe  an  entire  200 
acres.  This  is  explained  in  the  acknowledg- 
ment which  fully  describes  the  200  acres  in 
section  8  as  In  the  following  decree. 

There  was  introduced  In  evidence  (Ab- 
stract, p.  68),  from  Book  F  of  the  records 
of  the  New  Madrid  circuit  court,  a  decree 
for  partition  and  sale  of  the  dower  lands 
we  have  mentioned,  entered  at  the  April 
term,  1868,  in  which  the  lands  ordered  to  be 
sold  all  lie  in  section  8,  and  are  described  as 
follows: 

"The  east  half  and  southwest  quarter  of  the 
northwest  quarter  and  northwest  quarter  of 
northeast  quarter  and  northeast  quarter  of 
southwest  quarter  of  section  8,  township  28, 
range  16,  containing  200  acres." 

This  describes  an  entire  200  acres  In  sec- 
tion 8,  Including  120  acres  of  the  land  now  In 
controversy. 

On  the  same  page  of  the  same  record,  as 
shown  on  pages  SO,  51,  and  52  of  this  ab- 
stract is  another  decree  of  partition  and  sale 
in  the  same  case,  entered  at  the  same  term, 
In  which  a  sale  of  all  the  dower  binds  was 
ordered,  and  In  which  they  are  described  as 
follows: 

"The  east  half  of  the  southeast  quarter  of 
section  number  one,  in  township  number  twenty- 
three  north,  of  range  number  fourteen  east  con- 
taining eighty  acres.  Also  the  east  half  and  the 
southwest  quarter  and  the  northwest  quarter  of 
the  northeast  quarter,  and  the  northeast  quar- 
ter of  the  southwest  quarter  of  section  number 
eight  in  township  number  twenty-three  north 
of  range  number  fifteen  east,  containing  twe 
hundred  acres." 

-This  description  contains  40  acres  of  the 
land  involved  in  this  suit  but  not  included  In 
the  sheriff's  deed  except  in  the1  acknowledg- 


6=»Per  other  cases  see  uma  topic  and 
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ment ;  that  to  to  say,  the  northwest  quarter 
of  the  northeast  quarter  of  said  section  8. 

Scott  afterwards  acquired  the  Interest  of 
Lewis  Hunot,  one  of  the  parties  to  this  suit, 
and  other  heirs  have  attempted,  by  blundering 
descriptions,  to  convey  to  him. 

The  appellant  assigns  for  error  the  follow- 
ing: (1)  The  court  erred  in  not  finding  that 
all  the  respondents  were  barred  by  the  31- 
year  statute  of  limitation.  (2)  In  not  find- 
ing that  the  appellant,  and  those  through 
whom  he  claimed,  derived  the  legal  title  to 
SO  acres  of  said  land  by  the  sheriffs  deed  to 
John  T.  Scott.  (8)  That  the  court  erred  In  not 
finding  that  the  Interest  of  J.  It.  Brewer,  If 
any,  was  held  in  trust  for  the  defendant 

Matters  appearing  in  the  record  will  be 
more  folly  stated  as  necessary. 

Gallivan  ft  Finch,  of  New  Madrid,  for 
appellant 

J.  R.  Brewer,  of  New  Madrid,  for  respond- 
ents. 

BROWN,  C.  (after  stating  the  facta  as 
above).  [1]  I.  This  suit  orginated  as  a  stat- 
utory proceeding  for  the  partition  of  lands. 
The  petition,  as  required  by  the  statute,  set 
out  the  several  undivided  interests  of  the 
plaintiffs  and  defendant  and  asks,  on  the 
statutory  ground,  for  sale. 

The  answer,  after  a  general  denial,  asserts 
that  the  defendant  is  the  exclusive  owner  In 
fee  of  the  entire  title,  and  asks  for  a  decree 
accordingly.  It  also  pleads  the  defendant's 
adverse  possession  for  one  year,  the  non- 
payment of  taxes,  and  other  facts  sufficient 
to  bar  an  action  by  plaintiff  under  section 
1884  of  the  Revised  Statutes  of  1909.  This 
converted  the  action  for  strict  partition  in- 
to one  to  try  the  title. 

Although  the  propriety  of  such  practice  has 
been  questioned,  and,  under  the  circum- 
stances then  in  adjudication,  denied  by  this 
court  (Chamberlain  v.  Waples,  103  Mo.  98, 
and  cases  cited  on  page  110,  91  S.  W.  934),' 
the  application  of  the  principle  has  been 
much  modified  by  us  to  suit  the  facts  of  par- 
ticular cases  (Goberly  v.  Coberly,  189  Mo. 
lot  dt.  16,  87  S.  W.  957;  Waddle  v.  Fraaier, 
245  Mo.  loc.  dt  402, 403,  lfil  S.  W.  87 ;  Armor 
v.  Frey,  253  Mo.  447,  161  S.  W.  829).  It  is 
very  doubtful  if,  under  our  practice,  which  in- 
cludes the  trial  of  title  under  the  provisions 
of  section  2535  of  the  revision  of  1909,  much 
of  practical  utility  remains  In  the  rule.  In 
Armor  v.  Frey,  supra,  the  issues  were  present- 
ed on  a  petition  consisting  of  separate  counts 
to  try  title  under  section  2535,  and  for  parti- 
tion and  in  ejectment.  In  Waddle  v.  Fra- 
rier,  supra,  the  question  of  absolute  title  in 
the  defendant  in  possession  was  presented 
and  tried  without  objection  in  a  proceed- 
ing for  partition.  The  issues  are  presented 
to  us  here  In  the  same  manner,  and  properly 
call  for  consideration  under  the  same  rule. 
210S.W.-6 


[J,  3)  II.  We  must  not  confound  the  pro- 
ceeding by  which  these  parties  have  chosen- 
to  submit  their  various  claims  of  title  in  this 
suit  with  the  nature  of  those  claims.  So  far 
as  they  are  inconsistent  in  their  nature,  the 
inconsistency  remains  to  be  reckoned  with. 
In  the  title  to  the  land  passed  by  the  sheriff's 
deed  in  partition  among  the  Hunot  heirs  in 
1869,  there  was  no  title  remaining  in  them  to 
be  acquired  by  the  purchaser  through  any 
statute  of  limitations.  All  acts  of  possession 
would  be  referable  only  to  the  status  of  own- 
ership. On  the  other  hand,  if  the  title  did 
not  so  pass  by  the  partition  sale  and  deed, 
all  the  undivided  interests  admitted  to  have 
been  thereafter  acquired  by  the  defendant 
through  deeds  from  the  individual  heirs  are 
held  by  him  as  tenant  In  common  with  those 
who  did  not  convey,  and  his  possession  would 
be  referred  to  bis  legal  title  as  such,  and  be 
subject  to  all  its  incidents,  Including  the  pre- 
sumption that  he  held  for  himself  and  his 
cotenants.  That  this  relation  existed  as  to 
120  acres  of  the  land  is  admitted  in  the  pe- 
tition and  adjudicated  in  the  decree,  and  is 
also  shown  by  the  evidence,  through  which 
we  have  waded  without  assistance  from  the 
parties.  As  to  the  remaining  40  (the  south- 
west quarter  of  the  northeast  quarter  of 
the  section),  the  defendant  was  the  owner  of 
the  life  estate  of  one  Mason,  a  former  co- 
tenant 

[4-6]  The  question  arises  whether,  under 
these  circumstances,  the  statute  of  limita- 
tions contained  in  section  1884  is  available 
in  favor  of  a  cotenant  against  his  fellow 
owners.  The  constructive  possession  of  one 
during  the  30  years  is  equally  the  constructive 
possession  of  all,  and  the  payment  of  taxes  by 
one  created  an  obligation  upon  each  of  the 
others  to  repay  to  the  extent  of  his  share.  He 
is  also  entitled,  to  compensation  for  money 
necessarily  expended  in  the  care  and  preser- 
vation of  the  common  property,  and  must  ac- 
count for  anything  received  from  its  use.  On 
this  theory  the  petition  asks  an  accounting 
for  the  proceeds  of  valuable  timber  charged 
to  have. been  cut  and  sold  by  defendant 

[7]  The  statute  appealed  to  requires,  not 
only  that  the  land  must  be  In  the  lawful 
possession  of  the  one  asking  its  assistance, 
but  that  the  claimant  whom  he  fears  should 
not  have  been  in  possession  for  30  consecu- 
tive years,  and  should  not  have  paid  any  tax- 
es thereon  during  all  that  time.  In  this  case, 
the  consecutive  possession  of  each  has  been 
continuous,  and  could  have  no  greater  ef- 
fect to  divest  title  than  If  the  possession  of 
appellant  had  been  pedal  instead  of  con- 
structive. In  such  case,  he  must  fix  the  time 
when  he  began  to  hold  adversely  to  the  true 
title,  and  then,  and  only  then,  would  the  gen- 
eral statute  of  limitations  begin  to  run  in  his 
favor.  Hynds  v.  Hynds,  202  S.  W.  387 ;  s.  c 
258  Mo.  20,  161  S.  W.  812;  Missouri  Lum- 
ber Co.  v.  Jewell,  200  Mo.  707,  716,  98  S.  W. 
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S78 ;  Hunnewell  v.  Adams,  1S3  Mo.  440,  55  S. 
W.  95;  HcCune  v.  Goodwlllle,  204  Mo.  306, 
339,  102  S.  W.  997,  and  cases  cited.  "The 
acts  relied  on,  whether  verbal  or  otherwise, 
mast  be  so  open,  clear,  and  so  unequivocal 
as  to  coerce  belief'  Hynds  v.  Hynds,  su- 
pra. In  these  respects  the  relation  of  co- 
tenant  is  one  of  trust  and  confidence,  and  the 
acts  or  words  used  to  shake  it  off  must  be 
open  and  unmistakable,  and  referable  only  to 
that  purpose.  The  purchase  of  the  interest  or 
claim  of  one  of  several  cotenants  refers  it- 
self primarily  to  the  desire  to  create  the 
relation  rather  than  to  destroy  it 

The  terms  of  section  1884  seem  to  us  to 
be  inconsistent  with  its  application  be- 
tween cotenants  in  the  circumstance  of  this 
case. 

[I]  III.  There  is  another  reason  which 
forbids  our  Interference  with  the  Judgment 
of  the  trial  court  against  the  defendant's 
claim  of  title  under  the  provisions  of  section 
1884.  As  against  the  cotenancy  asserted  in 
the  partition  proceeding,  it  is  a  purely  le- 
gal defense:  It  consists  in  showing  that  by 
certain  acts  and  omissions  of  the  parties  the 
title  to  the  land  had  been  transferred  from 
the  plaintiffs  to  the  defendant.  A  necessary 
act  to  be  shown  for  the  accomplishment  of 
that  purpose  was  the  adverse  possession  of 
the  particular  land  by  the  defendant  for  one 
whole  year  before  the  beginning  of  the  ac- 
tion. The  omission  necessarily  Involved  was 
the  failure  of  the  plaintiffs  to  pay  the  taxes 
during  the  whole  of  the  next  preceding  period 
of  thirty  years.  The  burden  was  upon  the 
defendant  to  prove  affirmatively  both  these 
things  to  the  reasonable  satisfaction  of  the 
court  Lewis  v.  Barnes,  272  Mo.  377,  405, 
199  S.  W.  212;  Land  &  Implement  Co.  v. 
Epright,  265  Mo.  loc.  cit.  217,  177  S.  W.  386 ; 
Slicer  v.  Owens,  241  Mo.  319,  323,  145  S.  W. 
428.  It  is  not  for  us  to  weigh  the  evidence, 
and  substitute  our  judgment  for  that  of  the 
trier  of  the  fact  as  to  its  weight  and  sufficien- 
cy ;  but  we  have  carefully  considered  it,  and, 
while  we  think  there  is  substantial  evidence 
from  which  the  court  might  well  have  found, 
had  it  been  so  impressed,  that  none  of  the 
plaintiffs  bad  paid  taxes  during  the  period 
mentioned,  the  evidence  of  possession  by  the 
defendant  during  the  required  time  was 
very  weak.  No  declaration  of  law  defining 
the  issue  was  asked  or  given.  We  cannot 
disturb  the  judgment  on  that  ground. 

IV.  While  the  question  is  not  free  from 
doubt,  we  have  come  to  the  conclusion  that 
the  sheriff's  deed  to  Scott,  in  the  proceeding 
to  partition  the  "dower  lands"  among  the 
heirs  of  Olive  Hunot,  conveyed  to  the  grantee 
the  entire  title  In  fee  to  the  east  half  of  the 
northwest  quarter  of  section  8  described  in 
the  petition.  The  record  of  that  proceeding, 
as  it  appears  in  this  abstract,  is  a  curious 
combination  of  errors  which  these  parties, 
In    their,  statements,   have   not   taken   the 


trouble  to  explalu,  and  the  petition  in  that 
case  has  been  entirely  omitted  from  this  rec- 
ord. 

It  begins  with  a  decree  entered  in  the  cause 
bythe,New  Madrid  circuit  court  at  the  April 
term,  1868,  ordering  the  sale  in  partition 
of  certain  of  the  dower  lands  in  section  1, 
together  with  other  lands  In  section  8  pur- 
porting to  be  a  part  of  the  dower  lands. 
These  last  were  improperly  described,  and 
a  similar  decree  for  the  sale  of  the  200  acres 
in  section  8  only  was  entered  on  the  same 
page  of  the  same  record.  The  80  we  have 
already  referred  to  as  having  been  conveyed 
by  the  sheriff's  deed  to  Scott  Is  included  in 
this  last  description. 

We  think  these  two  entries,  while  irregular, 
sufficiently  appear  on  the  face  of  the  record 
to  have  embodied  the  order  of  sale  actually 
pronounced  by  the  court  in  the  form  of  two 
judgments  instead  of  one.  The  sheriffs  deed, 
which  purports  to  convey  lands  described  in 
each  entry,  was  evidently  framed  on  the  idea 
of  their  unity,  and  carries  that  explanation 
upon  its  face.  So  far  as  appears  from  the 
record,  It  is  an  error  In  the  form  of  recording 
the  action  of  the  court  and  not  in  the  sub- 
stance of  its  order.  While  the  clerk's  error 
In  description  might  have  been  more  scien- 
tifically corrected,  it  is  sufficient  to  sustain 
the  deed. 

[9]  V.  It  is  contended  that  the  interest 
of  the  plaintiff  Brewer  is  held  by  him  sub- 
ject to  a  trust  in  favor  of  the  appellant  As 
a  foundation  for  this,  the  answer  alleges,  in 
substauce,  that  the  Findlay  Land  Company, 
the  defendant's  grantor,  "optioned"  the  land 
to  one  W.  S.  Edwards,  who  sold  it  to  defend- 
ant; that,  when  the  abstract  of  title  was 
sent  to  defendant's  attorney,  "objections  were 
made  to  said  title;  that  the  Findlay  Land 
Company  and  W.  S.  Edwards  took  said  ab- 
stract and  said  objections  to  James  R.  Brewer 
and  Informed  him  of  the  condition  of  said 
title ;  that  the  said  James  R.  Brewer  was  the 
attorney  of  the  said  W.  S.  Edwards  and  was 
consulted  on  said  occasion  by  the  said  W.  S. 
Edwards  as  his  attorney  in  matters  relating 
to  said  title;"  and  that  Brewer,  taking  ad- 
vantage of  said  Information,  obtained  from 
his  coplalntiffs  the  deed  under  which  be 
claims  one-half  of  their  Interest  in  the  land 
without  any  other  consideration  than  his 
services  in  this  suit. 

It  will  be  seen  that  the  relation  of  attorney 
and  client  never  existed  between  Brewer  and 
the  appellant  On  the  contrary,  Brewer 
was  employed  by  the  other  party  to  an  ad- 
versary transaction.  His  duty  was  to  ad- 
vise and  assist  his  client  in  procuring  and 
furnishing  to  appellant's  lawyer  an  abstract 
showing  such  title,  whether  good  or  bad,  as 
the  appellant  under  the  advise  of  his  own 
lawyer,  would  be  willing  to  purchase  at  the 
price  his  adversary  would  accept  for  it  It 
I  was  an  adversary  transaction,  pure  and  sim- 
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pie,  between  the  Findlay  Land  Company, 
represented  by  Edwards,  on  one  side,  and  the 
defendant  on  the  other.  Each  side,  according 
to  the  answer,  had  Its  own  lawyer,  Brewer 
representing  the  defendant's  adversary. 

While  the  relation  of  attorney  and  client 
Is  a  fiduciary  one  of  the  most  confidential 
character  demanding  the  utmost  good  faith 
on  the  part  of  the  lawyer  In  all  matters  per- 
taining  to  the  employment,  we  hare  search- 
"ed  In  vain  through  the  many  authorities  by 
which  this  wholesome  doctrine  is  buttressed, 
for  even  slight  Intimation  that  It  extends 
the  same  watchful  protection  from  the  other 
man's  lawyer. 

The  defendant  cites  us  to  Qulnan  v.  Don- 
nell,  201  Mo.  loc.  cit  204,  08  S.  W.  478,  and 
Davis  ▼.  Kline,  96  Mo.  407,  9  S.  W.  724,  2 
L.  K,  A.  78.  We  have  carefully  examined 
these,  and,  like  all  we  have  been  able  to  read 
on  that  subject,  they  are  carefully  confined 
to  the  relation  of  the  attorney  to  his  own 
client,  and  the  trust  and  confidence  which 
that  relation  requires  and  Justifies. 

For  the  error  of  the  court  In  refusing  to 
give  effect  to  the  sheriff's  deed  to  Scott  in 
accordance  with  the  views  we  have  express- 
ed in  paragraph  4,  supra,  the  Judgment  of 
the  New  Madrid  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. 

RAILBY,  O.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of 
the  court 

All  concur;    BOND,  J.,  In  result 


(277  Mo.  239) 

BREUNINGER  et  al.  v.  HILL  et  al.,  County 
Judges.      (No.   21095.) 

(Supreme  i  Court  of  Missouri,  in  Banc.  Feb.  IS, 
1919.  Motion  for  Rehearing  Denied  March 
15,  1919.) 

1.  Counties  <=s178— Road  Bond  Election— 
ibregularitt— invalidity. 

In  determining  whether  election  on  issuance 
of  road  bonds  by  county  was  so  irregular  as  to 
be  invalid,  it  is  essential  to  determine  whether 
any  mandatory  provisions  of  Constitution  or 
statutes  have  been  violated,  and,  if  bo,  the  elec- 
tion should  be  declared  void;  otherwise  if, 
despite  irregularities,  a  free  and  fair  oppor- 
tunity was  afforded  voters  to  express  their  will. 

2.  Counties  «J=»178— Road  Bond  Election 
—Secrecy. 

Where  failure  to  provide  for  absolutely  se- 
cret ballot  as  required  by  Rev.  St.  1909,  g  5897, 
at  election  pursuant  to  Laws  1917,  p.  471,  on 
question  whether  county  should  issue  road 
bonds,  could  not  reasonably  have  had  any  ob- 
structive or  unfair  influence,  since  ballot  was 


short  enough  to  hold,  in  palm  of  hand  while  be- 
ing marked,  election' was  not  void  for  lack  of 
secrecy ;  requirement  of  statute  not  being  man- 
datory in  particular  case. 

3.  Counties  «=»178— Road  Bond  Election 
—Polling  Places. 

Requirement  of  Laws  1917,  p.  471,  {  84, 
that  polling  places  at  election  on  Issuance  of 
road  bonds  by  county  should  be  same  as  for 
general  elections,  did  not  prevent  change  from 
usual  canvas  polling  places,  on  account  of  in- 
clemency of  weather,  to  other  buildings  else- 
where ;  such  change  not  having  rendered  it  dif- 
ficult for  any  voter  to  locate  his  polling  place, 
and  requirement  in  particular  case  being  di- 
rectory onlv. 

4.  Counties  *=»178— Road  Bond  Election— 
Numbeb  of  Judges  and  Clerks  in  Pre- 

ontoi. 

Appointment  of  two  judges  and  two  clerks 
for  each  election  precinct  on  occasion  of  county 
road  bond  election  was  a  compliance  with  the 
general  election  law,  as  amended  by  Laws  1913, 
p.  327,  as  required  by  Laws  1917,  p.  471,  pro- 
viding that  county  road  bond  elections  shall  be 
held  the  same  as  general  elections. 

5.  Elections  ®=>51— Appointment  of  Judg- 
es and  Clerks—  Directory  Character  of 
Statute. 

The  general  election  law,  as  amended  by 
Laws  1913,  p.  327,  in  relation  to  appointment  of 
judges  and  clerks  of  election  in  several  election 
precincts,  is  clearly  directory,  and  courts  will 
not  nullify  result  of  votes  honestly  cast  and 
counted,  though  statute  has  not  been  director 
complied  with. 

6."  Counties   <8=>178— Road  Bond  Election 
—  Supplemental   Registration  —  Fail- 
ure to  Enter  Or  deb  of  Record. 
Failure  of  county  court  to  cause  to  be  en- 
tered of  record  order  directing  clerk  to  give  no- 
tice of  supplemental  registration  of  voters,  did 
not  invalidate  election  on  issuance  of  road  bonds 
by   county,   pursuant  to  Laws   1917,   p.   471; 
clerk    having    published    notice   in    conformity 
with  law,  so  that  no  voter  could  have  been  de- 
prived of  opportunity  to  register. 

7.  Counties  <8=»178— Road  Bond  Election 
—Evident  Will  of  Majority. 
Fact  that  more  than  four  to  one  of  votes  on 
proposition  of  issuance  of  road  bonds  by  a  coun- 
ty in  precincts  free  from  irregularities  were  in 
favor  of  issuance  has  cogency  in  justifying  the 
court  in  upholding  the  validity  of  the  election, 
which  is  supported  by  the  adjudications. 

Woodson  and  Faris,  JJ.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Buchanan 
County ',  Alonzo  D.  Burnes,  Judge. 

Suit  by  Maggie  Breunlnger  and  others 
against  Thomas  J.  Hill  and  others,  County 
Judges  of  Buchanan  County.  From  judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

B.  J.  Woodson,  of  St.  Joseph,  for  appel- 
lant Breunlnger. 
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W.  B.  Norris  and  Vinfiqh  Pike,  both  of  St 
Joseph,  for  other  appellants. 

Strop  &  Mayer,  of  St  Joseph,  for  respond- 
ents. 

WALKER,  J.  In  January,  1918,  an  elec- 
tion was  held  In  Buchanan  county  to  deter- 
mine If  a  bonded  Indebtedness  of  $2,000,000 
would  be  Incurred,  to  provide  funds  for  the 
building  of  roads  In  said  county.  At  this 
election  there  were  7,784  votes  cast  Of  this 
number,  6,342  were  in  favor  and  1,442  against 
the  Incurring  of  the  Indebtedness.  Before 
the  bonds  authorized  by  the  election  were 
Issued  by  the  county  court  in  April,  1018, 
Maggie  Breuninger,  one  of  the  plaintiffs, 
for  herself  and  others  similarly  situated, 
brought  this  suit  in  the  circuit  court  of  Bu- 
chanan county  against  the  county  Judges  to 
enjoin  them  from  Issuing  said  bonds.  Oth- 
ers appeared,  and  on  their  application  were 
made  parties  plaintiff.  Defendants  entered 
their  appearance. 

The  Pleading*. — The  petition  of  the  plain- 
tiff Breuninger,  as  well  as  those  of  the  oth- 
ers, alleged  that  the  county  Judges  were 
threatening  to  issue  bonds  in  the  sum  of 
$2,000,000  payable  In  20  years,  under  the  au- 
thority of  the  election  held  in  January,  1918 ; 
that  their  proposed  action  was  unauthoriz- 
ed, because  of  the  invalidity  of  the  said  elec- 
rh>n,  in  that  it  was  held  (1)  at  other  than 
tSe  usual  polling  places;  (2)  that  only  two 
Judges  and  clerks  were  appointed  and  acted 
at  each  voting  precinct;  (3)  that  no  order 
was  made  and  entered  of  record  by  the  coun- 
ty court  calling  said  election ;  (4)  that  no  or- 
der was  made  and  entered  of  record  author- 
izing the  pretended  supplemental  registra- 
tion in  said  county;  (5)  that  the  pretended 
supplemental  registration  was  illegal,  be- 
cause not  held  at  the  regular  polling  places 
In  the  dty  of  St  Joseph;  and  (6)  that  the 
election  was  held  in  total  disregard  of  the 
Australian  ballot  law. 

Defendants'  answer  admitted  their  offi- 
cial character;  that  unless  restrained,  they 
would  issue  the  bonds  referred  to;  that  said 
bonds,  If  issued,  would  constitute  a  county 
Indebtedness;  that  the  plaintiff  Breuninger 
was  a  resident  assessed  taxpayer  of  said 
county;  that  St.  Joseph  was  a  city  of  the 
first  class  and  contained  more  than  26,000 
and  less  than  100,000  inhabitants ;  and  that 
only  two  Judges  and  two  clerks  for  each 
voting  precinct  were  appointed  by  the  coun- 
ty court  and  served  at  each  voting  precinct 
during  said  election. 

For  further  answer,  defendants  alleged 
the  presentation  to  the  county  court  of  the 
petition  for  the  calling  of  the  election  for 
the  submission  to  the  voters  of  a  proposition 
to  issue  bonds  in  the  sum  of  $2,000,000  for 
road  purposes;  that,  pursuant  to  said  pe- 
tition, an  order  calling  an  election  for  Jan- 
uary 24,  1918,  was  made  and  entered  of  rec- 


ord December  28,  1917;  that  an  order  was 
made  by  the  county  court  for  a  special  reg- 
istration for  June  12,  1918,  and  was  entered 
of  record  on  December  81,  1917;  that  the 
required  notice  of  said  registration  was  giv- 
en; that  the  places  used  for  registration 
were  the  same  places  used  as  polling  places 
at  said  election;  that  In  some  precincts  the 
places  used  as  polling  places  were  not  the 
same  places  as  the  usual  polling  places,  and 
that,  where  the  same  places  were  not  used, ' 
the  places  used  were  described,  and  the  rea- 
son for  their  use  stated ;  that  notice  of  the 
location  of  all  of  the  polling  places  was  given 
to  the  voters  by  publication  in  the  dally  news- 
papers published  in  the  city  of  St  Joseph, 
and  by  mailing  a  printed  notice  of  any  chang- 
es to  every  voter  in  the  dty  of  St  Joseph, 
designating  the  location  of  the  polling  places 
for  the  purpose  of  this  election ;  that  it  wan 
the  custom  of  the  county  to  use  canvas  booths 
as  polling  places  in  the  city  of  St  Joseph ; 
that  because  of  the  Inclement  weather  it 
was  not  possible  to  find  persons  who  would 
serve  as  election  officials,  if  such  booths  were 
used;  that  because  of  this  fact  the  defend- 
ants secured  such  places  as  could  be  ob- 
tained as  polling  places  in  each  precinct; 
that  the  utmost  effort  was  made  to  find  and 
secure  such  places  as  would  be  suitable  for 
an  orderly  and  peaceable  election,  and  aa 
would  afford  voters  of  each  precinct  a  fair 
opportunity  to  vote  secretly  and  free  from 
duress  or  interference;  that  there  were  30 
precincts  in  Buchanan  county  outside  of  the 
dty  of  St  Joseph;  that  in  all  of  said  pre- 
cincts the  county  had  permanent  buildings, 
which  were  used  as  polling  places,  and  that 
said  buildings  were  so  arranged  as  to  com- 
ply In  the  minutest  detail  with  the  require- 
ments of  the  Australian  ballot  law,  and  were 
used  at  such  places  at  said  bond  election : 
that  none  of  said  defendants  have  any  per- 
sonal Interest  in  said  election,  or  the  result 
thereof;  and  that  the  acts  performed  by 
them  were  in  good  faith  and  in  an  honest 
endeavor  to  have  a  fair  election  in  accord- 
ance with  the  provisions  of  law.   '  , 

The  reply  was  a  general  denial  to  the  new 
matter  contained  in  the  answer. 

The  Facts. — On  the  28th  day  of  Decem- 
ber, 1917,  during  the  regular  November  term 
of  the  county  court  of  Buchanan  county,  a 
petition  was  presented  to  said  court  request- 
ing it  to  call  a  special  election  for  the  submis: 
sion  to  the  qualified  voters  of  said  county  of 
a  proposition  to  issue  bonds  in  the  sum  of 
$2,000,000  for  grading,  constructing,  and  pav- 
ing the  roads.  On  said  28th  day  of  Decem- 
ber, the  court  entered  of  record  an  order  call- 
ing said  election  for  January  24,  1918,  and 
on  the  31st  day  of  December,  1917,  the  court 
made  an  order  for  a  supplemental  registra- 
tion, to  wit: 

"Now,  on  this  day  it  is  hereby  ordered  by  the 
court  that  a  supplemental  registration  be  held 
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tat  the  dty  of  St.  Joseph,  Mo.,  one  day,  Sat- 
urday, June  12,  1918,  from  3  o'clock  a.  m.  to  9 
o'clock  p.  m.,  in  each  of  the  voting  precincts 
of  the  city." 

No  other  order  was  made  fixing  places  for 
the  supplemental  registration,  nor  was  an  or- 
der made  directing  the  clerk  of  said  court 
to  give  notice  of  such  registration.  However, 
the  clerk  did  publish  in  the*  dally  newspapers 
in  the  dty  of  St.  Joseph,  for  the  requisite 
number  of  days,  a  notice  of  said  supplemental 
registration.  This  notice  fixed  the  places  for 
holding  the  registration  in  each  precinct,  and 
in  a  number  of  the  precincts  the  place  thus 
fixed  was  other  than  the  place  designated  by 
ordinance.  The  election  was  held,  however, 
and  the  polling  places  used  were  the  same 
as  those  where  the  supplemental  registration 
had  been  held. 

For  many  years  it  had  been  the  custom  in 
the  dty  of  St  Joseph  to  erect  canvas  tents 
for  polling  places,  and  these  tents  contained 
conveniences  for  the  conducting  of  elections 
in  compliance  with  the  Australian  ballot 
law.  At  this  election  none  of  these  tents 
were  erected  or  used,  but  the  election  was 
held  at  such  polling  places  as  had  been  se- 
lected by  the  county  court,  of  which  the 
voters  had  notice. 

There  were  87  voting  precincts  In  Buchan- 
an county;  57  of  these  are  within  the  cor- 
porate limits  of  the  city  of  St.  Joseph,  and 
30  in  the  county  of  Buchanan,  ontslde  of  the 
dty.  Within  the  dty,  there  were  4,077  votes 
cast  for  the  bonds,  and  1,026  cast  against 
them.  Outside  of  the  dty  there  were  2,266 
votes  cast  for  the  bonds,  and  416  against 
them.  The  foregoing  constitutes  the  mate- 
rial portions  of  the  evidence  adduced  by 
plaintiffs. 

The  evidence  on  the  part  of  the  defendants 
shows  that  the  petition  presented  to  the 
county  court  requesting  the  calling  of  the 
election  was  signed  by  more  than  3,000  resi- 
dents of  the  county ;  that  the  order  made  by 
the  conrt  for  said  election  was  published  as 
a  notice  of  same  by  the  county  clerk;  that 
the  notice  of  spedal  registration  with  the 
proof  of  its  publication  showed  that  It  was 
published  the  requisite  number  of  days ;  and 
that  it  had  been  regularly  filed  with  the  clerk 
of  the  county  court  In  34  of  the  precincts 
in  the  dty  of  St  Joseph,  the  county  court 
did  not  provide  booths  within  which  the 
voter  could  retire  to  prepare  his  ballot  This 
failure  was  due  to  the  Inclemency  of  the 
weather.  In  furtherance  of  the  attempt  of 
the  court  to  afford  voters  an  opportunity 
to  cast  their  ballots,  the  county  judges  se- 
lected other  polling  places  than  the  canvas 
booths,  and  the  places  thus  selected  were 
as  near  the  regular  voting  places  as  it  was 
possible  to  have  them;  that  the  conditions 
surrounding  the  places  selected  were  such 
as  to  enable  the  voter  to  readily  find  the 
polling  place  and.  to  cast  his  ballot  free  from 


duress  or  other  Influence  calculated  to  in- 
terfere with  the  free  exercise  of  this  right, 
and  that  voters  bad  notice  of  all  changes 
made ;  that  at  each  precinct  the  election  was 
conducted  in  a  quiet  and  peaceable  manner, 
and  no  voter  was  denied  an  opportunity  to 
freely  and  fairly  cast  his  ballot 

[1]  I.  The  Issue. — It  appears  that  it  is  not 
fraud,  duress,  or  any  Interference  with  the 
rights  of  voters  of  which  complaint  Is  made. 
Nor  Is  the  correctness  of  the  result  question- 
ed ;  but  the  burden  of  the  plaintiff's  conten- 
tion is  that  the  calling  of  the  election  and 
the  conduct  of  the  same  were  characterized 
by  such  Irregularities  as  to  render  It  invalid. 
Recognized  by  the  Constitution  (article  8), 
the  regulation  of  the  right  of  suffrage,  wheth- 
er It  be  as  to  the  form  of  the  ballot  the  man- 
ner in  which  it  is  required  to  be  cast  or 
the!  character  of  the  polling  places  and  con- 
duct generally  of  the  election,  has  two  well- 
defined  objects:  One,  to  afford  the  voter  the 
free  and  untrammeled  right  to  vote;  and 
the  other,  that  a  correct  record  of  the  return 
of  the  votes  may  be  made.  A  first  essential, 
therefore,  In  the  determination  of  the  mat- 
ter at  Issue,  is  whether  any  of  the  mandatory 
provisions  of  the  Constitution  or  statutes 
regulating  the  rights  of  voters  and  the  calling 
and  conduct  of  the  election,  have  been  vio- 
lated. If  so,  then  the  contention  of  the 
plaintiffs  should  be  sustained.  Otherwise, 
however,  if  it  has  been  shown,  despite  irreg- 
ularities, that  a  free  and  fair  opportunity 
was  afforded  the  voters  to  express  their  will, 
and  no  question  has  arisen  as  to  the  correct- 
ness of  the  return  of  the  votes  and  the  re- 
sult of  the  election.  While  it  may  be  admit- 
ted that  Irregularities  Invite  and  afford  op- 
portunities for  tiie  concealment  of  fraud, 
and  that  a  conformity  with  regulatory  stat- 
utes is  necessary  in  many  instances  to  pro- 
cure exactness  of  results,  the  end  for  which 
all  rules  are  made,  and  regulations  prescrib- 
ed, is  a  free  ballot  and  a  fair  count  This 
conclusion  Is  not  Intended  in  disregard  of 
any  legislative  provision  which  has  clearly 
been  defined  to  be  necessary  to  the  validity 
of  an  election ;  but  to  provisions  which  have 
not  been  so  defined,  the  violation  of  which 
is  not  shown  In  any  manner  to  have  influenc- 
ed the  conduct  of  an  election,  or  rendered  the 
result  doubtful.  A  contrary  ruling  would 
not  be  in  harmony  with  the  purpose  of  reg- 
ulatory statutes — would  subordinate  sub- 
stance to  form,  the  end  to  the  means,  and 
thus  defeat  the  vital  purpose  for  which  elec- 
tions are  authorized.  Nance  v.  Kearbey,  251 
Mo.  374,  158  S.  W.  629. 

[2]  II."  The  Secrecy  of  the  Ballot.— Com- 
plaint is  made  that  voters  were  not  afford- 
ed an  opportunity  at  certain  precincts  to 
cast  a  secret  ballot  This  contention  is  bas- 
ed on  the  assumption  that  the  absence  of 
booths  at  certain  precincts  rendered  a  se- 
cret ballot  Impossible.    Notwithstanding  the 
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absence,  In  the  city  of  St  Joseph,  of  booths 
In  the  conduct  of  this  election,  there  Is  no  In- 
stance In  evidence  where  a  'single  voter  could 
not,  If  he  so  desired,  have  prepared  and  cast 
his  ballot  In  the  utmost  secrecy  as  to  the 
nature  or  result  of  his  vote.  The  ballots 
were  exceedingly  brief,  could  be  read  at  a 
glance,  and  were  couched  In  the  following 
words: 

"For  incurring  of  county  indebtedness  for  road 
and  bridge  purposes.  Against  incurring  of 
jounty  indebtedness  for  road  and  bridge  pur- 
poses.    (Erase   the  clause  you  do  not  favor.)" 

Embracing  but  the  one  subject,  the  bal- 
lots were  not  difficult  to  understand,  and 
the  voter  was  enabled  to  express  his  will 
with  two  strokes  of  a  pen.  Such  a  ballot, 
encompassed,  as  It  might  have  been,  within 
the  palm  of  the  voter's  hand  while  preparing 
It  to  be  cast,  did  not  require  that  parapher- 
nalia as  an  auxiliary  of  secrecy  which  a 
reasonable  construction  of  the  statute  might 
require  in  the  preparation  of  a  blanket  bal- 
lot at  a  general  election,  which  might  Involve 
the  selection  of  presidential  electors,  state 
and  local  officers,  and  the  approval  or  re- 
jection of  constitutional  amendments. 

Admitting,  therefore,  that  the  Constitu- 
tion, In  providing  for  elections  by  ballot, 
.means  a  secret  ballot,  and  the  fact  that  the 
law  provides  means  to  encourage  and  facili- 
tate the  preparation  of  such  a  ballot,  it 
does,  not  follow,  in  the  utter  absence  of  any 
fraud,  unfairness,  or  other  effort  made  to 
influence  tho  voter,  that  a  ballot  not  prepar- 
ed and  cast  in  secret  is  invalid.  On  the  con- 
trary, although  the  facilities  for  secrecy  are 
thus  afforded,  it  could  not  in  reason  be  held 
that.  If  a  voter  tendered  a  ballot  prepared 
and  furnished  to  him  under  the  require- 
ments of  the  law,  his  disregard  of  the  law 
in  regard,  to  Its  secret  preparation,  or  even 
his  announcement  as  to  the  manner  in  which 
he  had  voted,  would  invalidate  his  vote. 

Regulations,  therefore,  as  to  the  right  of 
the  voter  to  a  secret  ballot,  are  sustained  on 
the  ground  that  it  secures  him  freedom  in 
the  exercise  of  his  franchise  and  reduces  to 
a  minimum  the  incentive  to  fraud.  Such  is 
the  trend  of  the  ruling  in  Ex  parte  Arnold, 
128  Mo.  loc.  Clt.  261,  30  S.  W.  768,  1036,  33 
L.  R.  A.  386,  49  Am,  St  Rep.  557,  In  harmony 
with  other  cases  on  the  same  subject. 
Where,  however,  as  here,  there  is  evidence 
ihat  the  voter  was  afforded  every  op- 
portunity to  freely  cast  his  ballot  without 
disclosing  the  nature  of  same,  and  there  was 
an  utter  absence  of  any  attempt  to  influence 
him  in  so  doing,  a  statute  requiring  the  erec- 
tion of  booths  should  not  be  held  mandatory, 
because  not  a  necessary  condition  precedent 
to  the  secrecy  of  the  ballot 

It  may  be  admitted  as  a  general  proposi- 
tion, as  was  held  in  Hall  v.  Schoenecke,  128 
Mo.  loc.  cit  669,  31  S.  W.  97,  that  where  it  is 
necessary  to  secure  an  absolutely  secret  bal- 


lot and  thus  protect  the  right  of  the  latter 
in  the  free  expression  of  his  choice  of  candi- 
dates to  be  voted  for,  uninfluenced  by  fear 
or  intimidation,  that  not  only  the  require- 
ment as  to  booths,  but  others  which,  if  dis- 
obeyed, would  necessarily  defeat  a  fair  elec- 
tion, should  be  held  to  be  mandatory.  In 
the  case  at  bar  a  failure  to  comply  with  the 
requirement  complained  of  not  only  did  not 
have,  but  could  not  reasonably  have  had,  any 
obstructive  or  unfair  Influence.  The  re- 
quirement under  such  circumstances  should 
be  held  to  be  directory.  Such  a  construction 
does  not  violate  the  spirit  of  the  law,  is  con- 
sonant with  justice,  and  is  affirmative  of  the 
free  expression  of  the  will  of  the  people. 

We  said  no  more  than  this  in  State  ex  reL 
Miles  v.  Ellison,  269  Mo.  157,  190  S.  W.  274, 
whero  It  appeared  that  not  only  were  no 
booths  provided,  but  that  no  facilities  were 
furnished  the  voter  to  enable  him  to  prepare 
his  ballot  free  from  observation  and  coercion. 
This,  as  we  have  shown,  was  not  the  case 
at  bar ;  but  there  was,  as  stated  in  the  Elli- 
son Case,  as  an  exception  to  the  ruling  that 
the  statute  be  construed  as  mandatory,  but 
a  deviation  from  the  method  marked  for 
the  holding  of  an  election  not  sufficient  to 
violate  the  spirit  and  general  purpose  of  the 
law  (section  5897,  R.  S.  1909),  and  thus  ren- 
der the  reVult  invalid  (Skelton  v.  Ulen,  217 
Mo.  383,  117  8.  W.  32). 

[3]  III.  Polling  Placet.— -It  is  urged  that 
in  certain  precincts  the  election  was  held  at 
unauthorized  places;  that  is,  it  was  not  held 
at  the  same  polling  places  where  general 
elections  were  required  to  be  held  as  pre- 
scribed by  the  statute  (Laws  1917,  p.  471,  S 
84);  the  specific  ground  of  error  being  that  the 
physical  character  of  the  places  to  which  the 
polls  were  changed  were  of  such  a  nature 
that  the  requirements  of  the  law  could  not  be 
carried  out.  There  Is  no  evidence  to  sus- 
tain the  reason  thus  urged  in  support  of  the 
contention. 

The  facts  disclose  that  where  changes 
were  made,  the  same  were  rendered  neces- 
sary on  account  of  the  inclemency  of  the 
weather;  that  all  voters  were  notified  of  the 
same;  and  no  contention  is  made  that  any 
voter  encountered  any  difficulty  in  locating 
his  polling  place,  or  that  he  was,  by  reason 
of  such  change,  hindered  or  obstructed  in 
the  right  of  suffrage.  The  contention,  there- 
fore, must  resolve  itself  into  a  question  as 
to  the  construction  of  the  statute.  If  it 
means  that  no  exigency  will  authorize  a 
change,  although  it  be  shown  that  no  ob- 
stacle was  thereby  interposed  to  the  holding 
of  a  fair,  free,  and  full  election,  then  the 
plaintiffs'  contention  must  be  upheld. 

There  is  no  general  statute  prescribing  the 
manner  in  which  polling  places  shall  be  fix- 
ed by  the  county  courts  of  the  several  coun- 
ties. The  nearest  approach  thereto  is  found 
In  the  authority  conferred  upon  such  courts 
to  establish  election  precincts.    Sections  6801, 
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5802,  R.  S.  1909.  The  succeeding  section 
(5803)  Impliedly  confers  upon  them  the  power 
of  fixing  the  polling  places  In  providing  that, 
upon  their  failure  so  to  do,  the  same  may  be 
designated  by  the  sheriff.  The  election  here 
ander  review,  having  been  held  throughout 
Buchanan  county,  was  not  to  be  regulated 
by  the  statute  regarding  elections  In  cities 
of  the  first  class.  This  question,  however,  Js 
foreclosed  for  another  reason:  That  all 
elections  In  cities  of  the  first  class,  of  which 
St  Joseph  Is  one,  are  required  to  be  held 
under  the  general  laws  of  the  state.  Section 
6564,  R.  S.  1909.  Consequently,  in  construing 
the  statute  (Laws  1917,  supra)  authorizing  a 
county  court  to  submit  a  proposition  to  vot- 
ers for  the  creation  of  an  indebtedness  for 
the  building  of  roads,  we  are  not  confronted 
with  a  mandatory  statute  in  regard  to  the 
fixing  of  the  polling  places,  a  violation  of 
which  would  render  the  election  invalid. 
The  effect,  therefore,  upon  the  election,  by 
whatever  changes  were  made,  must  be  de- 
termined by  the  facts  applicable  to  this  par- 
ticular case.  There  is  no  evidence  of  any 
obstruction  or  hindrance  caused  by  the  coun- 
ty Judges  in  making  the  changes  which  in 
any  wise  Interfered  with  the  expression  of 
the  true  sentiment  of  the  voters.  Under  this 
state  of  facts,  It  does  no  violence  to  the  law, 
but  is  promotive  of  the  public  will,  that  the 
statute  be  held  to  be  directory.  In  thus 
holding,  we  are  not  unmindful  of  the  impor- 
tance which  attaches  to  a  specific  designation 
of  the  polling  places,  because  this  notifies  the 
voters  where  their  votes  can  be  cast.  But 
that  reason  for  the  requirement,  however, 
loses  Its  force  in  the  present  case,  In  the  face 
of  the  facts  that  the  voters  were  not  only  ap- 
prised of  the  changes,  but  encountered  no 
difficulty  In  casting  their  votes  notwithstand- 
ing the  same.  Many  cases  from  other  juris- 
dictions aTe  cited  by  plaintiffs  in  support  of 
this  contention,  but  an  analysis  of  them,  If 
carefully  made,  will  show  that  In  each  In- 
stance there  was  either  present  a  mandatory 
statute,  or  that  the  changes  made  Interfered 
with  the  freedom  of  action  of  the  voter,  and, 
as  a  consequence,  prevented  a  fair  election. 

We  have  given  express  judicial  approval  to 
the  conclusion  we  have  here  reached,  first, 
In  State  ex  rel.  Canton  v.  Allen,  178  Mo. 
lot  clt  570,  77  S.  W.  808,  In  which  we  held 
that  where  there  was  no  pretense  that  the 
election  was  fraudulent,  or  that  It  was  not 
the  expression  of  the  will  of  the  people,  a 
change  in  the  polling  places  was  nothing 
more  than  an  Irregularity,  and  should  not  be 
held  to  Invalidate  the  election  (citing  cases). 
This  ruling  has  been  subsequently  affirmed 
in  the  recent  case  of  State  ex  rel.  Memphis 
v.  Hackman,  273  Mo.  loc.  dt  095,  202  S. 
W.  7. 

The  Courts  of  Appeals,  for  like  reasons, 
hold  the  contention  here  made,  under  facts 
parallel  with  those  in  the  Instant  case, 
to  be  without  merit.    Bauch  v.  Cabool,  165 


Mo.  App.  494,  148  S.  W.  1003;  State  ex  rel. 
Fahrman  v.  Ross,  160  Mo.  App.  Ice.  clt.  693, 
143  S.  W.  502;  O'Laughlln  v.  Klrkwood,  107 
Mo.  App.  302,  81  S.  W.  512. 

[4,  S]  IV.  Judges  and  Clerk*. — There  Is 
no  merit  in  the  contention  that  the  election 
was  Invalid  because  the  county  court  appoint- 
ed but  two  judges  and  two  clerks  for  each 
election  precinct.  The  general  law,  which 
required  the  appointment  of  six  judges  and 
six  clerks,  was  amended  in  1913  (Laws  1913, 
p.  327),  so  far  as  regards  the  manner  of 
holding  special  elections  for  the  purpose  of 
voting  bonds  for  road  purposes;  It  being  ex- 
pressly provided  by  the  amendment  that  only 
two  judges  and  two  clerks  for  each  voting 
precinct  were  necessary.  The  act  approved 
April  9,  1917  (Laws  1917,  p.  471),  which  pro- 
vides that  bond  elections  shall  be  held  In 
the  same  manner,  etc.,  as  general  elections, 
has  reference  to  the  general  law  as  It  then 
existed,  which  includes  the  amendment  of 
1913,  supra,  with  which  the  action  of  the 
county  court  was  in  accord.  Aside  from  this, 
the  law  governing  the  appointment  of  judges 
and  clerks  Is  clearly  directory,  and  courts 
will  not  nullify  the  result  of  votes  honestly 
cast  and  counted,  although  the  statute  has 
not  been  strictly  complied  with.  Sanders  v. 
Lacks,  142  Mo.  255,  43  S.  W.  653. 

[I]  V.  Votice  of  Registration. — It  is  urg- 
ed that  the  failure  of  the  county  court  to 
cause  to  be  entered  of  record  an  order  direct- 
ing its  clerk  to  give  notice  of  the  supple- 
mental registration  Invalidated  the  proceed- 
ing; this,  notwithstanding  the  fact  that  the 
clerk  in  his  official  capacity  published  the 
notice  in  conformity  with  the  requirements 
of  ..the  law.  The  notice  having  been 
published,  no  voter  could  have  been  deprived 
of  an  opportunity  to  register,  and  the  basis 
of  the  contention  must  rest  wholly  upon  the 
technicality  of  the  absence  of  the  record  en- 
try. This,  in  the  presence  of  affirmative 
proof  that  no  Injury  arose  from  the  omission, 
affords  little  reason  for  the  sustaining  of  this 
contention.  The  will  of  the  people,  fairly 
expressed  at  the  polls,  ought  not  be  rendered 
Ineffectual  by  the  interposition  of  objections 
which  go  merely  to  the  oversight  or  unin- 
tentional omissions  of  officers  charged  with 
purely  administrative  duties.  There  is  noth- 
ing In  section  6070,  R.  S.  1909,  concerning 
days  of  registration  and  notice  of  same, 
which  militates  against  the  conclusion  that 
the  action  of  the  county  court  in  regard 
thereto  was  not  In  substantial  compliance 
with  the  law.  While  this  section  requires 
that  registrations  shall  be  held  at  the  places 
of  voting,  established  by  the  county  court,  we 
have  shown  thut  tills  requirement  Is  direc- 
tory In  discussing  the  location  of  polling 
places,  and  ample  notice  having  been  given 
and  no  ground  of  complaint  coming  from  the 
voters,  there  remains  nothing  in  this  regard 
upon  which  to  base  a  ground  of  compMnt 
meriting  a  reversal  of  the  judgment. 
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VI.  Other  Errort  Astignet. — The  record 
discloses  that  the  required  petition  for  the 
special  election  was  filed  with  the  county 
court:  that  a  formal  order  therefor  was  made 
and  entered  of  record;  that  notice  of  same 
was  published  as  required  by  law.  These 
grounds  of  complaint,  although  presented  by 
the  petition,  are  not  pressed  upon  our  con- 
sideration, and,  if  so,  would  be  held  without 
merit  in  the  face  of  the  facts.  Hence  they 
need  not  be  discussed. 

[7]  VII.  Oonclusiveneu  of  Result. — In  ad- 
dition to  the  lack  of  substantial  error  in  any 
of  the  assignments  made  by  plaintiffs,  we  are 
confronted  by  this  fact:  That  in  30  precincts 
outside  of  the  city  of  St.  Joseph,  and  in  23 
therein,  in  which  there  was  no  issue  of  ir- 
regularity other  than  in  the  number  of  judg- 
es and  clerks,  which  we  have  shown  to  be 
without  foundation,  there  were  3,559  votes 
cast  for  the  bonds,  and  849  against  them. 
The  statute  provides  that  if  It  appears  that 
two-thirds  of  the  qualified  voters  voting  at 
the  election  favor  the  Issuance  of  the  bonds, 
the  court  shall  order  same.  Laws  1917,  p. 
471,  |  85.  The  affirmative  result  In  the  In- 
stant case  shows  that  more  than  four  to  one 
of  the  votes  cast  in  precincts  free  from  ir- 
regularities were  in  favor  of  the  issuance  of 
the  bonds.  Under  this  state  of  facts,  the 
holding  as  to  the  lack  of  substantial  error, 
In  addition  to  being  supported  by  precedents, 
is  in  accord  with  the  express  will  of  the 
people,  and  constitutes  such  an  Interpretation 
of  the  election  laws  as  comports  with'  the  ad- 
ministration of  justice. 

In  view  of  all  of  which  the  judgment  of 
the  trial  court  is  affirmed;  and  it  is  so  or- 
dered. 

BOND,  C  J.,  and  WILLIAMS,  GRAVES, 
and  BLAIR,  JJ.,  concur. 

WOODSON,  J„  dissents,  In  separate  opin- 
ion, In  which  PARIS,  J.,  concurs. 

WOODSON,  J.  (dissenting).  While  I  fully 
concur  in  the  views  expressed  in  the  majority 
opinion  to  the  effect  that  mere  irregularties 
should  not  nullify  an  election  fairly  and  hon- 
estly held,  yet  I  do  most  earnestly  dissent 
from  the  proposition  that,  where  an  election  Is 
held  which  the  law  requires  to  be  held  under 
the  Australian  ballot  law,  In  total  disregard 
of  that  law,  it  is  a  valid  election.  That  the 
Australian  ballot  law  applies  in  this  case 
is  not  denied,  and  that  it  was  totally  ignored 
is  conceded,  yet  it  is  held  that  such  an  elec- 
tion is  valid  This  is  strange  doctrine  to 
me,  since  there  is  no  other  law  In  existence 
In  this  state  governing  elections  of  any  kind, 
except  school  and  perhaps  some  other  minor 
elections;  therefore  the  conclusion  is  ir- 
resistible that  this  election  was  held  under 
no  law  whatever— only  a  voluntary  election 
held  by  common  consent  of'  those  who  par- 
ticipated therein.    I  say  this  because,  prior 


to  the  enactment  of  the  Australian  ballot  law, 
we  had  an  elaborate  system  of  laws  govern- 
ing all  kinds  of  elections,  but  upon  its  enact- 
ment it  superseded  all  of  those  laws,  except 
as  previously  stated. 

Moreover,  if  this  election  is  valid,  then  the 
general  elections  for  the  election  of  state, 
federal,  and  county  officers  may  be  held  in 
total  disregard  of  the  Australian  ballot  law, 
and  yet  be  valid,  If  no  fraud  is  shown,  which 
all  know  would  be  an  almost  Impossible  thing 
to  do. 

For  the  reasons  stated,  I  dissent  from  the 
majority  opinion. 

FARI8,  Jn  concurs  herein. 


(377  Mo.  264) 

LTJSK  et  al.  v.  PUBLIC  SERVICE  COMMIS- 
SION.   (No.  19319.) 

(Supreme  Court  of  Missouri,  In  Banc.    March 
16,  1919.) 

1.  Appeal  and  Ebbob  <J=»877(2>— Right  to 
Raise  Point  Affecting  Otheb  Pabty— 
Statute. 

In  view  of  Rev.  St.  1909,  §  2082,  providing 
that  error,  to  be  reversible,  must  be  against 
appellant  or  plaintiff  In  error,  a  point  concern- 
ing a  party  who  does  not  appeal  cannot  be  rais- 
ed and  relied  upon  by  another  who  does  appeal. 

2.  Public  Sebvice  Commissions  <8=»35— Ceb- 
tiobabi— Specification  of  Point  on  Re- 
h  easing — Necessity. 

Under  Laws  1913,  pp.  640,  641,  1 110,  mak- 
ing it  necessary  for  parties  complaining  of  or- 
der of  Public  Service  Commission  to  apply  for 
rehearing  before  seeking  certiorari  in  tile  cir- 
cuit court,  a  point  not  set  forth  in  the  appli- 
cation for  rehearing  before  the  commission 
cannot  be  ruled  on  its  merits  on  appeal  in  the 
certiorari  proceeding. 

3.  Appeal  and  Ebbob  <9=>238(8),  301— Reser- 
vation of  Gbounds  of  Review  —  Motion 
fob  New  Trial  ob  in  Arrest. 

An  appellate  court  cannot  consider  errors 
not  drawn  to  the  attention  of  the  court  nisi 
either  in  appellants'  motion  for  new  trial  or 
their  motion  in  arrest  of  judgment. 

4.  Public  Sebvice  Commissions  «=>35— Re- 
view of  Obdeb  on  Certiorari— Appellate 
Jurisdiction. 

Under  the  Public  Service  Act,  the  circuit 
court,  on  certiorari  to  review  an  order  of  the 
l'.blic  Service  Commission,  exercises  a  jurisdic- 
tion in  its  nature  derivative  or  appellate,  and, 
if  the  commission  had  no  power  to  make  its  or- 
der, the  circuit  court  has  none  to  adjudge  an 
affirmance. 

5.  Railroads  «S=>227— Train  Sebvice— Con- 
struction of  Public  Sebvice  Act. 

Question  as  to  power  of  the  Public  Serv- 
ice Commission  to  require  stoppage  of  trains 
by  railroad  at  a  city,  and,  as  an  incident,  to 
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require  them  to  ran  there  as  the;  formerly  had 
done,  most  be  liberally  determined  on  the  true 
spirit  and  intendment  of  the  Public  Service 
Act,  aa  read  in  light  of  underlying  reasons,  keep- 
ing in  mind  furtherance  of  benefits  sought  and 
retarding  of  mischiefs  struck  at,  particularly 
in  view  of  provision  of  the  act  itself  (Laws  1913, 
p.  648,  |  127). 

«.  Statutes  «=>184  —  Construction  —  Pub- 
poses. 
A  statute  must  be  liberally  construed  in 
the  light  of  its  underlying  reasons,  keeping  m 
mind  the  furtherance  of  the  purposes  sought 
thereby. 

7.  Railboads  *=»227— Public  Sebvice  Com- 
mission—Powxb  to  Reboute  Tbaihb— Stat- 
ute. 

Under  Public  Service  Act,  f  47,  subd.  2,  and 
sections  49  and  51,  Public  Service  Commission 
has  power  and  Jurisdiction  to  require  rerout- 
ing of  trains  by  a  railroad  aa  a  mere  incident  to 
their  stoppage  in  order  to  render  reasonably 
adequate  service  to  a  city  or  town,  particularly 
where  rerouting  merely  re-establishes  former 
service. 

8.  Evidence  «s>20(2)  —  Judicial  Notice— 
Branch  Line  Railroad  Service. 

Supreme  Court  may  take  judicial  notice 
that,  in  Northeastern  Missouri,  a  "branch  line 
service"  is  an  indifferent  service  by  a  railroad 
put  up  with  by  the  public  because  nothing  bet- 
ter is  offered. 

9.  Railroads  <8=>227  —  Stoppage  and  Re- 
routing or  Trains— Reasonable  Charac- 
ter or  Obdkb. 

Order  of  Public  Service  Commission  requir- 
ing railroad  to  reroute  trains  away  from  a  cut- 
off as  an  Incident  to  the  stoppage  of  such  trains 
at  a  city  formerly  served  by  them,  before  the 
cut-off  was  opened,  and  subsequently,  held  not 
arbitrary,  oppressive,  unjust,  or  unreasonable. 

10.  Railroads  <9=>227— Adequacy  and  Rea- 
sonableness or  Service  —  Number  oi 
Trains. 

On  question  of  reasonableness  and  adequa- 
cy of  a  railroad's  service  to  a  city,  the  mere 
number  of  trains  is  not  of  so  much  importance 
as  the  direction,  destination,  and  facilities  of 
the  trains  listed. 

11.  Constitutional  Law  «=>241— Railroads 
«j=»227— Equal  Protection— Stoppage  or 
Trains— Order  op  Commission. 

Order  of  Public  Service  Commission  requir- 
ing railroad  to  reroute  passenger  trains,  away 
from  cut-off  as  incident  to  stoppage  at  city 
where  they  had  stopped  before  cut-off  was  open- 
ed and  even  afterwards,  held  not  unconstitu- 
tional as  denying  railroad  company  the  equal 
protection  of  die  laws. 

12.  Constitutional  Law  «J=>297— Due  Pro- 
cess—Stoppage or  Trains— Order  ot  Com- 
mission. 

Order  of  Public  Service  Commission  requir- 
ing railroad  to  reroute  passenger  trains  away 
from  cut-off  aa  incident  to  stoppage  at  city 
where  they  had  stopped  before  cut-off  was  open- 
ed, and  even  afterwards,  held  a  denial  of  due 
process  of  law. 


13.  Commerce  «ja»58— Interstate  Commerce. 
— Obdkb  or  Public  Service  Commission- 
Operation  or  Trains. 
Order  of  Public  Service  Commission  requir- 
ing  railroad   to    reroute   two  local    passenger 
trains  daily  away  from  a  cut-off  as  an  incident. 
to  requiring  their  stoppage  at  a  city,  as  before 
the  cut-off  was  opened,  and  subsequently,  held 
not  void  as  burdening  interstate  commerce. 

Bond,  0.  J.,  and  Woodson,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Cole  County; 
J.  G.  Slate,  Judge. 

Certiorari  by  James  W.  Lusk,  Nixon,  and 
Blddle,  receivers  of  the  railroad  and  prop- 
erties of  the  St  Louis  &  San  Francisco  Rail- 
road Company,  against  the  Public  Service 
Commission  of  the  State  of  Missouri.  From 
judgment  affirming  an  order  of  the  commis- 
sion, the  receivers  appeal.    Affirmed. 

W.  F.  Brans,  El  T.  Miller,  and  A.  E.  Hald, 
all  of  St  Louis,  for  appellants. 

Alex  Z.  Patterson,  Gen.  Counsel,  and  James 
D.  Lindsay,  Asst  Gen.  Counsel,  both  of  Jef- 
ferson City  (R.  L.  Ward,  of  Caruthersville, 
of  counsel),  for  respondent  ' 

LAMM,  Special  Judge.  A  statement  of 
the  facts  pertinent  to  the  decision  of  ques- 
tions raised  on  this  appeal  will  appear  in 
connection  with  rulings  on  those  questions. 
However,  it  has  seemed  sensible  to  fetch  a 
small  compass  by  way  of  an  outline  of  the 
case  in  limine,  to  the  end  that  It  may  have 
an  understandable  setting  for  discussion, 
thus: 

The  mayor  and  aldermen  of  Caruthersvllle, 
on  behalf  of  that  city  and  Its  people  (and  vir- 
tute  officii),  filed  a  complaint  with  respond- 
ent commission  of  three  specifications,  in  sub- 
stance, to  wit: 

First.  It  was  charged  that  appellants,  un- 
mindful of  the  safety  of  the  people,  operate 
certain  passenger  trains  Into  and  out  of 
Caruthersvllle  by  backing  them.  (After  com- 
plaint filed,  this  method  of  train  operation 
was  discontinued,  as  we  gather;  hence  the 
foregoing  was  abandoned  at  the  hearing  and 
will  not  be  further  noticed.) 

Second.  It  was  charged  that  a  certain  lo- 
cal passenger  train,  operating  from  Kennett, 
Mo.,  to  Memphis,  Tenn.,  via  Caruthersvllle, 
was  run  on  a  schedule  creating  unnecessary 
lay-overs,  inconveniences,  and  reductions  of 
traffic.  (The  grievances  complained  of  in 
this  specification  seem  to  relate  to  conditions 
In  Arkansas;  hence  the  finding  of  respond- 
ent commission  was  against  complainants 
thereon,  and,  as  no  appeal  was  taken  by  the 
mayor  and  board  of  aldermen,  it  drops  out 
of  the  case  and  will  not  be  further  noticed.) 

Third.  It  was  charged  (and  on  this  charge 
the  live  issues  seem  to  hang)  that  certain  day 
trains  -between  St  Louis  and  Memphis, 
known  as  801  and  802,  no  longer  stopped  at 
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Caruthersvffle,  but  were  diverted  through  a 
cut-off,  to  the  Inconvenience,  loss,  and  injury 
of  the  business  and  Inhabitants  of  said  city ; 
that  said  failure  to  stop  there  was  without 
meritorious  cause,  etc.  Complainants  pray- 
ed an  order  requiring  said  trains  to  run  into 
and  stop  at  Caruthersvllle  as  they  had  for- 
merly done,  thereby  correcting  the  alleged 
wrongs. 

It  seems  the  railroad  company  itself  was 
made  a  party  defendant,  together  with  said 
receivers,  in  the  original  proceeding  before 
the  commission.  Accordingly,  on  the  com- 
ing in  of  said  complaint,  the  railroad  com- 
pany filed  its  separate  answer  setting  np 
the  fact  that  its  codefendants  were  acting 
as  receivers  under  the  appointment  of  the 
United  States  District  Court  for  the  Eastern 
Division  of  the  Eastern  District  of  Missouri ; 
and  that  since  their  appointment  said  re- 
ceivers have  had  full  possession  and  opera- 
tive control  of  its  railroad  and  properties. 

By  their  answer,  the  receivers  denied  the 
charges  made  in  the  complaint;  admitted 
they  had  charge  of  and  were  operating  the 
road  and  Ms  properties  and  that  they  had  in 
August,  1913,  discontinued  the  operation  of 
trains  801  and  802  by  the  way  of  Caruthers- 
vllle for  the  purpose,  they  allege,  of  reducing 
expenses  and  making  connections  at  St.  Lou- 
is and  Memphis ;  and  they  further  averred 
that  they  are  furnishing  reasonable  passen- 
ger facilities  to  Caruthersvllle. 

On  issues  thus  Joined,  a  hearing  was  had 
before  respondent  commission,  on  testimony 
taken  and  duly  preserved,  with  the  result  that 
the  commission  found  in  favor  of  the  com- 
plainants as  to  said  trains  801  and  802,  that 
tbB)  passenger  service  at  Caruthersvllle  was 
insufficient  and  Inadequate,  and  an  order  was 
passed  and  served  on  appellants  in  effect  to 
run  said  two  passenger  trains  through  Ca- 
ruthersvllle and  stop  them  at  the  depot  there 
to  receive  and  discharge  passengers  and  their 
baggage,  and  appellants  were  given  until  Au- 
gust 2,  1915  (about  six  months),  to  comply 
with  such  order.  Vide  Byrd  et  al.  v.  St. 
Louis  &  San  Francisco  Railroad  Company, 
J.  W.  Lusk,  W.  C.  Nixon,  and  W.  B.  Blddle, 
Receivers,  2  P.  S.  C.  R.  430. 

Denied  a  rehearing,  appellants  in  statutory 
form  sued  out  a  writ  of  certiorari.  In  the 
Cole  circuit  court  On  a  new  hearing  in  that 
court,  on  the  same  record  before  the  commis- 
sion, it  was  adjudged  that  the  order  of  re- 
spondent commission  be  affirmed.  From  that 
judgment,  on  due  intermediate  steps  taken, 
the  cause  came  up  on  appeal  to  this  court, 
was  heard  first  in  division  and  then  in  banc 
with  a  special  judge  on  the  bench  in  place  of 
Judge  Faris,  who  declined  to  sit 

The  case  was  submitted  In  banc  on  the  ad- 
mission that  in  due  time  appellants  complied 
with  the  order  and  are  now  running,  and 
ever  since  the  time  limited  in  the  order  have 
run,  said  trains  in  compliance  therewith.  ■ 


Recognizing  that  refusing  to  stop  day 
trains  801  and  802  at  Caruthersvllle  and  that 
by  rerouting  them  through  the  cut-off  afore- 
said, and  leaving  that  city  to  one  side,  would 
seriously  affect  the  convenience  of  its  inhab- 
itants and  of  the  passengers  destined  to  or 
from  that  point  and  the  business  of  the  city, 
appellants  attempted  to  remedy  the  Incon- 
venience and  loss  of  facilities  In  ways  that 
will  appear  later  or  when  a  statement  of  the 
facts  Is  made  and  when  the  reasonableness 
of  the  order  is  up  for  judgment  So  the  facts 
relating  to  the  inconvenience  and  loss  to 
Caruthersvllle  and  its  people  and  the  trav- 
eling public  by  the  substituted  scheme  of 
appellants,  abrogated  by  the  order  of  the 
commission  under  review,  will  be  sufficiently 
set  forth. 

On  a  record  thus  briefly  outlined,  learned 
counsel  for  appellants  argue  the  judgment  of 
the  circuit  court  affirming  the  order  of  the 
commission,  should  be  reversed,  because,  they 
say: 

First.  As  to  the  railway  company  itself  the 
order  was  error  for  that  the  receivers,  not 
the  company,  operated  the  railroad  when  the 
complaint  was  filed. 

Second.  The  court  exceeded  its  power  in 
affirming  an  order  rerouting  trains  801  and 
802. 

Third.  The  order  of  the  commission,  affirm- 
ed by  the  court,  was  arbitrary,  unjust  And 
unreasonable  (and  herein  of  the  reasonable- 
ness and  adequacy  of  the  passenger  train 
service  existing  at  the  time  and  of  certain 
constitutional  questions  sprung). 

Fourth.  Such  order  was  void  for  that  It 
interfered  with  interstate  commerce  by  im- 
pinging on  named  constitutional  guaranties 
In  that  behalf. 

Of  these  -In  their  order. 

[1-3]  I.  0/  the  alleged  error  in  the  inclu- 
sion of  the  St.  Louis  <f  Son  Franeisoo  Rail- 
road Company  in  the  order  of  the  commi*- 
tion  and  the  judgment  affirming  the,  tame: 

Appellants  assign  error  for  that  the  rail- 
road company  was  Included  in  the  order 
when,  as  here,  the  road  and  its  properties 
were  in  the  hands  of  receivers.  The  assign- 
ment  justifies    the    following   observations: 

(a)  While  it  is  clear  from  the  abstract  that 
the  railroad  company  was  a  party  below  and 
was  affected  by  the  order  and  Judgment  yet 
it  is  far  from  clear  whether  the  company  did 
or  did  not  appeal  jointly  with  the  receivers. 
There  are  indicia  in  the  record  (as  well  as 
in  briefs)  pointing  both  ways.  Now,  if  it  be 
true  that  the  company  did  not  appeal,  then 
it  is  also  true  that  the  receivers  cannot  be 
allowed  to  stand  in  its  shoes  in  so  far  forth 
as  to  make  such  point  in  the  company's  be- 
half; for  in  an  appellate  court  the  fetching 
and  stirring  motto  of  Dumas'  Three  Guards- 
men, "One  for  all  and  all  for  one,"  is  not 
practically  applied  in  settling  the  right  of 
one  appellant  to  make  a  point  that  concerns 
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another  party,  who  waa  a  codefendant  and 
did  not  appeal  but  abided  the  Judgment. 
The  statutes  of  the  state  ordain  that  error  to 
be  reversible  must  be  "error  •  *  *  against 
the  appellant  or  plaintiff  in  error."  B.  S. 
1900,  {  2082. 

(b)  But  if  the  assumption  be  indulged  that 
the  company  actually  appealed  from  the 
Judgment  affirming  the  order  of  the  commis- 
sion, then  there  are  several  reasons  why  the 
assignment  of  error  is  not  well  laid. 

In  the  first  place,  before  the  cause  could 
get  Into  the  circuit  court  for  review,  it  was 
necessary  for  parties  complaining  of  the  or: 
der  of  the  commission  to  apply  for  a  rehear- 
ing.- Laws  1913, 1 110,  p.  640.  Such  applica- 
tion or  motion  for  rehearing,  by  express  stat- 
utory command,  must  specifically  set  forth 
the  ground  or  grounds  on  which  the  appli- 
cant "considers  said  order  to  be  unlawful, 
unjust,  or  unreasonable,"  and  prescribes 
(page  641)  that  "no  corporation  or  person 
or  public  utility  shall  In  any  court  urge  or 
rely  on  any  ground  not  so  set  forth  la  said 
application." 

Now,  in  appellants'  application  for  a  re- 
hearing before  the  commission,  no  such 
ground  as  that  under  discussion  was  set 
forth.  Hence  the  point  cannot  be  ruled  on 
its  merits,  but  must  be  disallowed  to  ap- 
pellants by  virtue  of  said  statutory  command. 

In  the  next  place,  no  such  ground  of  error 
was  laid  in  appellants'  motion  for  a  new  trial 
or  their  motion  In  arrest  In  that  condition 
of  things,  an  unbending  rule  of  appellate 
procedure  precludes  the  consideration  of  any 
errors  not  drawn  to  the  attention  of  the 
court,  nisi,  in  one  or  the  other  of  those  mo- 
tions, Maplegreen  Co.  v.  Trust  Co.,  237  Mo. 
loc.  clt.  362,  363, 141  S.  W.  621. 

The  premises  all  in  mind,  the  point  is  dis- 
allowed to  appellants. 

[4-7]  II.  Of  appellant*'  point  that  the  court 
had  no  power  or  jurisdiction  to  affirm  an  or- 
der requiring  the  rerouting  of  trains  801  and 
80t: 

It  will  be  observed  that  the  word  "court" 
is.  employed  in  the  point,  and  not  the  word 
"commission."  However,  In  disposing  of  the 
contention,  we  shall  assume  that  appellants' 
point  is  tantamount  to  a  total  denial  of  power 
in  the  commission  to  make  the  order  it  did ; 
and  since,  under  the  Public  Service  Act,  the 
circuit  court  exercises  a  jurisdiction  in  its 
nature  derivative  or  appellate,  rather  than 
original,  It  follows  that,  if  the  commission 
had  no  power  to  make  the  order  original- 
ly, then  the  circuit  court  had  none  to  adjudge 
an  affirmance  of  the  order — this  agreeable 
to  the  maxim,  "Cessante  primitive,  cessat 
derivativus" — and  so  appellants'  learned 
counsel  treat  the  contention  in  their  formida- 
ble printed  argument  which  runs  on  the 
theory  that  the  Public  Service  Act  donated 
to  the  commission  no  power  to  make  trains 
"deviate  from  the  route  dictated  by  a  prac- 


tical operating  .  policy."  In  other  words, 
counsel  say  that  this  Is  essentially  a  case 
of  rerouting,  and  that  the  commission  had 
not  a  whit  of  power  to  reroute  passenger 
trains  In  any  case  that  can  be  put.  Now,  if 
the  real  question  here  was  the  naked  and 
bald  one  of  rerouting  trains,  no  more  and  no 
less,  then,  under  the  challenge  made,  we 
would  have  call  to  see  whether  the  finger 
could  be  put  on  such  general  power  to  be 
exercised  generally.  But  in  the  judicial  ex- 
position of  a  statute  so  remedial,  compre- 
hensive, far-reaching,  and  novel  as  the  Mis- 
souri Public  Service  Act,  it  is  wise  to  allow 
such  exposition  to  proceed  In  its  evolution 
step  by  step  as  each  concrete  case  in  hand 
calls;  and  therefore,  under  the  facts  of  this 
record,  we  are  of  the  opinion  that  the  case 
ought  not  to  break  on  the  thin  edge  of  so 
narrow  and  academic  a  question  as  that  of 
merely  rerouting  two  passenger  trains  oper- 
ated by  the  receivers,  and  this,  because: 

In  the  Instant  case,  the  order  of  the  com- 
mission was  responsive  to  the  complaint,  and 
the  gist  of  the  complaint  was  that  It  was  nec- 
essary to  have  trains  801  and  802  stop  at  Ca- 
ruthersvllle,  as  they  had  formerly  done,  so 
that  said  town  would  have  adequate  and  con- 
venient railroad  facilities  and  service.  In 
our  opinion,  such  rerouting  of  the  two  trains 
as  required  tbem  to  run  over  the  original 
line  around  the  curve  via  Caruthersville,  in- 
stead of  running  them  through  the  cut-off, 
was  a  mere  incident  or  condition  relating  to 
the  stoppage  of  said  trains  at  Caruthersville 
station,  which  latter,  to  wit,  the  stoppage  of 
trains,  was  the  very  heart  and  soul  of  the 
matter.  It  results  from  these  views  that  to 
search  through  the  Public  Service  Act  with 
microscopic  eyes,  as  we  are  invited  to  do,  to 
discover  whether  or  not  the  phrase  "reroute 
trains"  appears  written  there,  ipsisslmis  ver- 
ois,  Is  not  only  sticking  In  the  bark,  bat  is 
a  vain  and  futile  task.  It  may  be  conceded, 
for  the  purposes  of  this  case,  that  the  very 
word  "reroute,"  or  the  very  phrase  "reroute 
trains,"  is  not  written  in  the  statute;  but 
it  also  must  be  conceded  that  the  naked  ques- 
tion, whether  the  abstract  general  power 
(disconnected  from  the  concept  of  the  stop- 
page Of  trains)  is  given  to  the  commission  to 
reroute  railroad  trains  generally,  is  not  in 
this  case  either.  On  the  other  hand,  the 
concrete  question  whether,  under  the  facts  of 
such  a  record  as  this,  and  for  the  purpose  of 
giving  to  Caruthersville  reasonable  railroad 
service  and  facilities,  the  commission  had 
the  power  to  order  trains  801  and  802  stop- 
ped at  that  city  and,  as  an  incident  or  condi- 
tion precedent  to  that  stop,  had  the  power 
to  require  them  to  run  there  as  they  former- 
ly had  done  on  the  original  railroad  line,  so 
that  they  could  stop,  is  in  this  case;  and 
that  proposition  must  be  liberally  ruled  on 
the  true  spirit  and  intendment  of  the  stat- 
ute as  read  in  the  light  of,  and  Interpreted 
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by,  the  reasons  underlying  It,  keeping  always 
steadily  In  mind  that  the  furtherance  of  the 
benefits  sought  by  the  legislation  and  the 
retarding  of  the  mischiefs  struck  at  there- 
by Is  the  golden  rule  of  statutory  construe-, 
don. 

The  general  canon  of  construction  just 
announced  is,  in  effect,  the  very  rule  pre- 
scribed by  the  lawmaking  power  for  the  con- 
struction of  the  Public  Service  Act  (Laws 
of  1913,  |  127,  p.  648),  to  wit: 

"The  provisions  of  this  act  shall  be  liberally 
construed  with  a  view  to  the  public  welfare, 
efficient  facilities  and  substantial  justice  be- 
tween patrons  and  public  utilities." 

The  act  defines  many  of  Its  own  terms,  and 
these  definitions  Illuminate  and  fix  Its  op- 
erative scope  and  Intendment,  for  instance: 

Subdivision  24  of  section  2  reads: 

"The  term  'transportation  of  persons,'  when 
used  m  this  act,  includes  every  service  in  con- 
nection with  or  incidental  to  the  safety,  com- 
fort or  convenience  of  the  person  transported, 
and  the  receipt,  carriage  and  delivery  of  such 
person  and  his  baggage." 

Subdivision  26  of  section  2  reads: 

"The  term  'service*  when  used  in  this  act,  Is 
used  in  its  broadest  and  most  inclusive  sense 
and  includes  not  only  the  Use  and  accommoda- 
tion afforded  consumers  or  patrons,  but  also, 

*  *  *  the  plant,  equipment,  apparatus,  ap- 
pliances, property  and  facilities  employed  by 
any  corporation,  person  or  public  utility  in  per- 
forming any  service.    •    •    • " 

Subdivision  2  of  section  47  of  the  act  reads, 
In  part: 

"Whenever  the  commission  shall  be  of  tho 
opinion,  after  a  hearing  had  •  •  *  upon 
complaint, .  that    the    •    •    •    service    of    any 

*  *  *  common  carrier,  railroad  corporation 
or,  *  *  *  in  respect  to  transportation  of  per- 
sons or  property  within  this  state  are  •  •  • 
unreasonable,  *  *  *  or  inadequate,  the  com- 
mission shall  determine  the  •  •  •  reasona- 
ble, *  *  *  adequate  and  proper  •  *  * 
service  thereafter  to  be  enforced,  *  •  •  and 
so  fix  and  prescribe  the  same  by  order,"  etc. 

Section  48  of  the  act  prescribes,  inter  alia, 
as  follows: 

"If,  in  the  judgment  of  the  commission,  addi- 
tional •  »  •  facilities  *  •  *  for  use  by 
any     common     carrier,     railroad     corporation 

*  *  *  in  or  in  connection  with  the  transpor- 
tation of  passengers  *  *  *  ought  reasonably 
to  be  provided,  •  •  •  or  changes  in  any 
thereof  in   use  ought  reasonably  to  be   made, 

*  •  •  in  order  to  promote  the  security  or 
convenience  of  the  public,  •  *  *  or  in  order 
to  secure  adequate  service  or  facilities  for  the 
transportation  of  passengers,  •  •  *  the  com- 
mission shall  •  •  *  make  and  serve  an  or- 
der directing  such  repairs,  improvements,  chang- 
es or  additions  to  be  made.    *    •    •» 

What  Is  the  meaning  of  the  word  "facili- 
ties," as  used  In  the  foregoing  section  and 
elsewhere  In  the  act?    It  Is  pointed  out  by 


counsel  that  It  Is  thus  defined  by  an  accredit- 
ed treatise  (19  Oyc.  pp.  106,  107): 

"Applied  to  railroads,  it  means  everything 
necessary  for  the  convenience  of  passengers 
and  the  safety  and  prompt  transportation  of 
freight  As  applied  to  a  ferry  franchise,  every- 
thing incident  to  the  general,  prompt  and  safe 
carriage  of  passengers,  boats  in  good  repair, 
appliances  answering  the  purpose,  and  readiness 
and  willingness  to  perform  the  service  incident 
to  the  grant." 

Section  '51  of  the  act  reads,  is  part,  as 
follows: 

"  *  *  •  The  commission  shall,  after  a  hear- 
ing, either  on  Its  own  morion  or  after  a  com- 
plaint, have  power  to  make  an  order  directing 
any  such  railroad  corporation  or  street  railroad 
corporation  to  increase  the  number  of  its  trains 
or  its  cars  or  its  motive  power  or  to  change  the 
time  for  starting  its  trains  or  cars  or  to  change 
the  time  schedule  for  the  run  of  any  train  or  car 
or  make  any  other  statable  order  that  the  com- 
mission may  determine  reasonably  necessary  to 
accommodate  and  transport  the  traffic,  passen- 
ger or  freight,  transported  or  offered  for  trans- 
portation." 

Other  sections  of  the  act  might  be  profit- 
ably Invoked  to  show  that  the  rerouting  of  a 
train  for  the  purpose  of  stopping  It,  thus  af- 
fording adequate  facilities  and  service  to  a 
county  seat  on  the  line,  Is  within  Its  pur- 
view; but  the  foregoing  Is  enough  for  our 
purposes.  It  would  be  narrow  construction 
of  the  comprehensive  act  In  Question  to  rule 
that  a  public  utility  could,  without  adequate 
cause,  take  from  an  important  community 
the  reasonable  service  and  faculties  It  bad 
theretofore  received  at  the  hands  of  such 
public  utility,  and,  as  It  were  by  a  mere 
twist  of  the  wrist,  to  wit,  the  administrative 
detail  or  expedient  of  rerouting  a  train 
through  a  cut-off,  thereby  disarm  the  Public 
Service  Commission  of  all  power  to  correct 
any  resulting  Inadequate  new  service  by  re- 
establishing the  old.  Such  construction  would 
open  an  inviting  door  to  drive  a  coach  and 
six  through  the  statute,  and  we  are  clearly 
of  the  opinion  that  It  would  not  be  within 
the  Intendment  of  the  act.  It  Is  on  such 
premises  we  shall  rule  the  point  against  ap- 
pellants ;  and  In  doing  so  we  shall  limit  our 
holding  to  the  precise  case  In  hand,  namely: 

We  hold  that  the  Public  Service  Commis- 
sion of  Missouri  has  power  and  jurisdiction 
to  require  the  rerouting  of  trains  where  (as 
here)  the  rerouting  is  a  mere  incident  to  the 
main  thing,  to  wit,  the  stoppage  of  such 
trains  In  order  to  render  reasonably  adequate 
service  to  a  town,  especially  where  such  re- 
routing Is  but  re-establishing  the  service  for- 
merly rendered  by  the  public  utility  to  such 
town. 

This  brings  us  to  the  main  question  In  the v 
case  and  calls  for  the  record  facts. 

[S-12]  III.  Of  the  contention  that  the  order 
of  the  commission  was  arbitrary,  unfust,  and 
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unreasonable  (and  heroin  of  the  reasonable- 
ness and  adequacy  of  the  train  service  emitt- 
ing at  CaruthersvUIe  at  the  time  the  order 
was  made,  and  of  certain  constitutional  ques- 
tions sprung): 

St  Louis  Is  306  miles  from  Memphis.  As 
we  understand  the  record,  the  St.  Louis  & 
San  Francisco  Railroad  purchased  from  oth- 
er roads  certain  lines  of  track  running  in  the 
region  of  and  via  CaruthersvUIe,  and  pres- 
ently connected  these  tracks  with  the  termi- 
nal cities  of  St  Louis  and  Memphis.  When 
completed,  the  original  line  of  the  St  Louis 
&  San  Francisco  Railroad  ran  through  Oa- 
ruthersvllle, in  Pemiscot  county,  en  routs 
from  St  Lools  to  Memphis.  Northwest  of 
CaruthersvUIe  is  the  station  of  Haytl.  South- 
west of  CaruthersTille  is  the  station  of 
Grassy  Bayou,  and  trains  on  the  original  line, 
running  south  from  St  Louis,'  first  reached 
Haytl,  next  CaruthersvUIe,  and  next  Grassy 
Bayou. 

Now,  as  the  bee  flies,  the  distance  from 
Haytl  to  Grassy  Bayou  1s  about  8  miles, 
while  the  distance  between  the  same  points 
by  way  of  Caruthersrille  on  the  line  of  the 
original  railroad  la  about  10  miles  (to  be  ex- 
act 9.9)  farther.  In  other  words,  the  origi- 
nal line  curved  to  the  east  and  made  a  de- 
tour to  pass  through  Oaruthersvllle.  In  1904, 
after  the  original  line  was  built  and  in  opera- 
tion, the  railroad  company  built  a  "cut-off" 
track  on  said  direct  line  from  Haytl  to 
Grassy  Bayou  and  at  once  began  to  run  its 
through  heavy  freight  trains  between  St 
Louis  and  Memphis  by  way  of  this  cut-off. 
At  the  same  time,  it  also  put  on  two  through 
passenger  night  trains  (one  each  way)  of  best 
modern  equipment  and  service,  which  said 
trains  were  scheduled  at  36  miles  an  hour; 
and,  as  we  gather,  these  night  trains  never 
ran  via  Oaruthersvllle,  but  used  said  cut-off, 
but  to  accommodate  malls  and  people  of 
CaruthersvUIe  and  those  passengers  to  and 
from  CaruthersvUIe  who  desired  to  use  these 
night  trains,  a  sleeper,  to  connect  with  each, 
ran  back  and  forth  from  CaruthersvUIe  to 
Haytl  on  the  old  original  Una  No  complaint 
is  made  of  this  arrangement  nor  was  any 
change  sought  therein  by  the  complaint  The 
record  also  shows  that  what  Is  known  as 
"through  travel"  between  Memphis  and  St 
Louis  used  these  night  trains  to  such  an  ex- 
tent that  on  the  day  trains,  presently  to  be 
mentioned,  the  through  travel  was  negligible. 

At  the  same  time  this  cut-off  was  built 
and  continuously  thereafter  for  nine  years, 
until  August  1913,  the  railroad  company 
also  operated  two  dally  passenger  trains  (one 
each  way)  between  St.  Louis  and  Memphis 
via  CaruthersvUIe.  These  trains  were  known 
as  Nos.  801  and  802;  the  one  south-bound  to 
Memphis  being  No  801,  and  the  one  north- 
bound to  St  Louis  being  No.  802.  These  day 
trains  were  caUed  Tnrough  trains,"  but. they 


were  in  fact  accommodation  trains  doing 
a  local  (Intrastate)  business  and  stopping  at 
over  60  .stations,  flag  stations,  and  cross- 
roads, between  said  terminal  cities.  They 
also  did  an  interstate  business.  They  ran  at 
a  slow  schedule  rate  of  23  miles  an  hour;  the 
one  running  north  from  Memphis  at  a  bit 
faster  schedule  than  the  one  running  south 
from  St  Louis  of,  say,  40  or  60  minutes. 

Oaruthersvllle,  the  county  seat  of  Pemi- 
scot county,  Is  on  the  Mississippi  river,  and 
while  it  has  such  negligible  river  shipping 
and  passenger  service  as  was  in  vogue  on 
that  river  at  that  point  at  the  times  in  hand, 
yet  it  quite  depended  for  Its  maU  and  passen- 
ger service  on  said  railroad  company,  which, 
as  we  gather,  has  an  unbroken  monopoly  of 
the  raUroad  business  of  that  region. 

CaruthersvUIe  is  a  flourishing,  ambitious 
dty  of  6,000  people,  keenly  engaged  In  busi- 
ness In  a  rich  and  rapidly  developing  coun- 
try. The  railroad  company  has  a  812,000 
passenger  station  there,  and,  at  the  times  In 
hand,  7,000  tickets  were  sold  to  passengers 
traveling  out  of  CaruthersvUIe  each  month, 
at  an  average  monthly  cash  receipt  there- 
from of  $4,000  ($48,000  per  year).  So  raU- 
road receipts  from  freight  business  amounted 
to  $18,000  per  month,  or  $216,000  per  year. 
In  fact  barring  Cape  Girardeau,  the  record 
shows  It  la  the  largest  and  briskest  city  and 
the  most  remunerative  shipping  point  for 
passengers  and  freight  anywhere  on  appel- 
lants' railroad  between  Memphis  and  St 
Louis. 

It  further  appears  that  under  the  spur 
and  lure  of  a  promise  that  it  was  not  to 
lose,  .or  have  Interfered  with,  its  said  through 
day  train  service  then  existing,  Caruthers- 
vUIe caused  to  be  procured  the  right  of  way 
for  the  cut-off  mentioned,  and  its  citizens 
donated  most  of  the  right  of  way  to  the  rail- 
road company. 

The  record  shows  the  following  additional 
facts: 

Train  802  was  the  only  day  train  run  by 
appellants  north-bound  from  Memphis  by 
which  passengers  from  CaruthersvUIe  could 
leave  that  city  In  the  daytime,  and,  without 
change  of  cars,  reach  St.  Louis;  and  train 
801  was  the  only  day  train  south-bound  from 
St.  Louis  by  which  passengers  from  that 
dty  (and  Intermediate  points  as  far  south 
as  Cape  Girardeau)  could  reach  Caruthers- 
vUIe In  the  daytime  without  change  of  cars. 
So,  said  two  trains  were  the  only  day  trains 
by  which  passengers  could  reach  or  leave 
CaruthersvUIe  from  the  south  In  the  day- 
time at  reasonable  hours  without  change  of 
cars.  It  appears  that  much  of  the  business 
of  CaruthersvUIe,  at  the  times  in  hand,  came 
from  territory  south  of  the  city,  and  the 
accommodation  of  the  people  in  that  region  Is 
a  material  and  live  matter  to  the  prosperity 
of  the  dty.  Said  two  trains  were  much 
used  during  aU  the  years  they  ran  via  Oa- 
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rothersville  and  supplied  it  with  necessary 
facilities  and  service.  It  seems  to  be  abun- 
dantly shown  that  they  were  a  great  con- 
venience and  benefit  to  the  city  as  originally 
run,  and  there  is  substantial  evidence  tend- 
ing to  show  an  appreciable  business  loss  to 
the  city  by  the  substituted  service  and  sub- 
stantial inconvenience  In  delays  Incident  to 
the  change  of  cars  in  making  connections  and 
in  the  quality  of  the  service  rendered  and  the 
facilities  afforded  by  the  substituted  service. 
The  commission  found  (2  P.  S.  O.  R.  p.  440) 
that  "the  train  service  as  now  offered  the 
public  at  Garuthersvllle  Is  branch  line  serv- 
ice both  as  to  equipment  •  *  *  and 
manner  of  operating  trains,"  and  that  finding 
Is  sustained  by  the  substantial  weight  of  the 
evidence.  There  are  a  dozen  or  14  passenger 
trains  operated  to  or  through  Caruthers- 
ville  In  one  day.  Some  of  these  were  In 
existence  when  trains  Nos.  801  and  802  ran 
via  Caruthersville.  Some  of  them  were  put  on 
after  said  trains  801,  802,  no  longer  ran  via 
Caruthersville,  and  some  of  them  met  trains 
801  and  802  at  Hayti,  so  that  passengers  to 
and  from  Caruthersville  might  take  them. 
The  paper  showing  made  in  regard  to  the 
number  of  passenger  trains  In  and  out  of 
Caruthersville  at  the  time  of  the  hearing  be- 
fore the  commission  loses  some  of  Its  signifi- 
cance by  the  fact  that  some  of  them  are 
shuttle  trains  and  the  same  train  carries 
a  different  number  each  way.  The  passenger 
traffic  accommodated  by  most  of  these  trains, 
is  not,  in  Its  entirety,  the  passenger  traffic 
accommodated  by  trains,  801  and  802,  but 
extended  to  the  west  and  southwest.  The 
commission,  as  pointed  out,  spoke  of  the 
service  and  facilities  at  Caruthersville  as 
"branch  line."  Now,  a  "branch  line  service" 
in  Southeast  Missouri,  as  shown  by  this 
record  (and  of  which  the  court  may,  with- 
out serious  impropriety,  take  notice),  is  an 
Indifferent  service  put  up  with  because  noth- 
ing better  is  offered.  It  is  not  the  kind  of 
service  and  facilities  to  give  satisfaction, 
business  health,  and  vigor  to  an  ambitious 
and  growing  city  like  Caruthersville.  We 
give  an  extract  from  the  finding  of 'the  com- 
mission, which  is  sustained  by  the  record, 
which  sufficiently  gives  the  data  of  the  serv- 
\ce  and  facilities  afforded  to  the  public  at 
Caruthersville: 

"Defendants  operate  a  passenger  train  (No. 
821)  daily  from  Hayti,  via  Caruthersville,  to 
Memphis,  leaving  Caruthersville  at  10  minutes 
after  5  o'clock  a.  m.,  thence  to  Turrell,  Ark., 
where  the  cars  are  placed  in  another  train  and 
carried  to  Memphis,  and  cars  are  carried  from 
Memphis  to  Turrell,  Ark.,  and  from  that  point  as 
No.  822,'are  carried  to  Caruthersville,  arriving 
there  at  11  o'clock  p.  m.  When  trains  Nob.  801 
and  802  were  diverted  from  Caruthersville,  de- 
fendants put  into  service  passenger  trains  Nos. 
825  and  826,  which  are  operated  daily  from 
Blytheville,  Ark.,  via  Caruthersville,  Hayti  and 
Kennett,  to  Cape  Girardeau  and  return,  arriving 


at  Caruthersville,  going  north  each  day  at  7 :25 
a.  m.  and  returning  via  Caruthersville  at  7 
o'clock  p.  m.  Defendants  operate  passenger 
trains  Nos.  881  and  882,  leaving  Caruthersville 
as  No.  882  at  50  minutes  after  5  o'clock,  thence 
to  Hayti,  Kennett  and  Cape  Girardeau  by  way 
of  the  Leachville  branch,  and  returning  to  Ca- 
ruthersville as-  No.  881  at  5  minutes  after  B 
o'clock  p.  m.  A  passenger  train  is  operated  as 
trains  Nos.  893,  894,  895,  896,  897,  898,  891, 
892  between  Campbell,  Kennett  and  other  points 
to  Hayti  and  Caruthersville.  That  train  car- 
ries all  passengers  to  and  from  trains  Nos.  801 
and  802  and  between  Caruthersville  and  Hayti. 
Train  No.  802  as  now  scheduled  arrives  at 
Hayti  at  45  mlnntes  after  11  o'clock  a.  m. 
Passengers  coming  from  Caruthersville  to  take 
that  train  leave  Caruthersville  at  15  minutes 
after  11  o'clock  a.  m.,  and  that  train  is  due 
at  Hayti  at  40  minutes  after  11  o'clock  and  is 
due  to  arrive  at  Caruthersville  from  Hayti  at 
20  minutes  after  12  o'clock.  Train  No.  801  is 
due  to  arrive  at  Hayti  at  5  minutes  after  4 
o'clock  p.  m.  The  train  to  meet  this  train  at 
Hayti  leaves  Caruthersville  at  30  minutes  after 
3  p.  m.  and  arrives  at  Hayti  at  55  minutes  after 
3  o'clock  p.  m.,  and  returns  to  Caruthersville 
at  40  minutes  after  4  o'clock  p.  m.  As  trains 
Nos.  801  and  802  are  now  operated,  all  passen- 
gers going  to  and  from  Caruthersville  are  re- 
quired to  change  to  or  from  the  said  main  line 
at  Hayti." 

It  will  be  observed  that  appellants'  answer 
undertook  to  justify  running  trains  801  and 
802  through  the  cut-off,  rather  than  via 
Caruthersville,  in  order  to  reduce  expenses 
and  make  connections  at  St  Louis  and  Mem- 
phis. Without  cumbering  the  opinion  with 
further  details,  we  state  that  we  do  not  find 
these  averments  of  the  answer  satisfactorily 
supported  by  the  evidence.  To  the  contrary, 
at  the  hearing,  other  reasons  were  given  for 
the  rerouting  of  trains;  for  Instance,  some 
relating  to  track  conditions.  But  we  do  not 
find  that  Improper  track  conditions  may 
not,  and  should  not,  with  business  propriety 
and  reasonable  outlay,  be  overcome;  and 
throughout  the  whole  case  the  pregnant  fact 
runs  like  a  marking  thread  that,  for  nine 
years  after  the  cut-off  was  built  and  In  use, 
the  railroad  company  Itself  acted  on  the 
theory  that  the  routing  of  these  trains  via 
Caruthersville  was  a  practical  railroad  prop- 
osition, all  of  which  must  be  held  to  evi- 
dence the  fact  that  .the  railroad  company  on 
its  then  settled  Judgment  deemed  such  run- 
ning of  said  trains  a  necessary  convenience 
of  service  and  facility  to  that  city  and  to 
local  traffic  wants. 

It  appears  that  the  greater  percentage  of 
the  Income  of  the  passenger  traffic  on  these 
trains,  in  and  out  of  Caruthersville,  was 
from  an  intrastate,  rather  than  an  Interstate, 
service,  was  largely  a  local  as  contradistin- 
guished from  a  through  business. 

Charges  are  made  on  one  side  that  the 
routing  of  trains  801  and  802  through  the 
cut-off  originated  in  hostility  to  the  growth 
and  development  of  Caruthersville  and  in  a 
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corporate  disposition  to  build  up  a  rival 
city  In  Haytl.  But  we  do  not  find  the  record 
sustains  that  contention,  nor  do  we  find 
anything  in  the  record  to  sustain  the  con- 
tention, made  on  the  other  side,  as  we  gather, 
that  the  re-establishment  of  the  former  rout- 
ing of  trains  801  and  802  originated  with 
complainants  as  a  plan  to  injure  Haytl. 

On  such  record,  on  the  assignment  of  error 
now  under  consideration,  we  announce  the 
following  conclusions: 

(a)  That  the  order  of  the  commission,  af- 
firmed by  the  circuit  court  and  appealed 
from,  was  neither  arbitrary,  oppressive,  un- 
just, or  unreasonable  on  the  record  we  are 
dealing  with. 

(b)  That  at  the  time  the  order  was  made, 
the  north  and  south  passenger  train  service 
at  Carothersville  was,  In  fact,  Inadequate 
and  unreasonable. 

(c)  In  reaching  the  above  conclusion,  we 
have  held  in  review  (among  other  things)  the 
condition  of  the  track  In  the  detour,  the 
expense  Incident  to  its  reasonable  repair, 
the  fact  that  the  railroad  is  under  a  federal 
receivership,  the  number  of  passenger  trains 
in  and  out  of  Caruthersvllle  daily,  and  the 
alleged  interference  wltflj  connections  at 
terminals,  which,  we  think,  encompass  the 
main  contentions  of  appellants  under  this 
head;  and,  in  this  connection,  we  make  the 
following  observations  on  two  phases  of  the 
case: 

(1)  It  must,  in  reason,  be  allowed  that 
the  mere  number  of  trains  is  not  of  so  much 
importance,  on  the  question  of  reasonable- 
ness and  adequacy  of  service,  as  are  the  di- 
rection, destination,  and  facilities  of  the 
trains  listed.  The  fact  that  some  of  these 
trains  are  "shuttle  tsalns,"  and  that  many  of 
the  others  bear  away  southwest  from  the 
main  line  and  across  the  Little  River  drain- 
age territory,  must  not  be  overlooked;  for  the 
inadequacy  complained  of  is  in  the  north  and 
south  service. 

(2)  There  was  testimony  tending  to  show 
that  to  make  the  old  track  around  the  detour 
as  good  as  the  main  line  track  would  cost, 
it  was  estimated,  $6,000  per  mile;  but  it  does 
not  appear  that  for  these  slow  moving  day 
passenger  trains,  801  and  802,  a  track  was 
required  as  good  as  the  main  line,  nor  does 
It  appear  that  the  condition  of  track,  ties, 
and  roadbed  around  the  detour  was  not,  at 
least  to  some,  extent,  due  to  neglect  which 
ought  to  cease.  We  are  of  the  opinion  the 
track  outlay,  if  any  be  necessary,  would  not 
be  unreasonable,  nor  are  terminal  connec- 
tions unreasonably  Interfered  with — a  sub- 
ject referred  to  again  later. 

(d)  In  this  connection,  it  Is  argued  by 
learned  counsel  for  appellants  that  the  order 
of  the  commission,  in  question,  was  unconsti- 
tutional and  void  for  that  it  denied  the  rail- 
road company  the  equal  protection  'of  the 


law  and  did  not  constitute  due  process  of 
law.    As  to  that,  we  say: 

The  contentions  take  not  only  color  out 
hinge  on  the  related  question  of  fact,  namely, 
whether  the  order  is  reasonable  or  unrea- 
sonable, arbitrary  or  not,  just  or  unjust, 
oppressive  or  not.  We  have  been  cited  to  no 
soundly  reasoned  and  controlling  case,  hold-  • 
ing  that  the  reasonable  and  just  order  of  a 
Public  Service  Commission,  requiring  ade- 
quate and  reasonable  train  service  and 
transportation  facilities,  at  a  given  town  on 
its  line,  impinged  upon  the  constitutional 
guaranties  of  due  process  and  equal  protec- 
tion of  the  law,  where,  as  here,  the  orders 
of  such  commission  are  made  subject  to 
judicial  review  by  the  act  creating  it  and 
donating  regulation  power  to  it  In  this 
view  of  It,  since  the  fact  of  the  Justness  and 
reasonableness  of  the  order  in  question  has 
already  been  determined  in  this  opinion,  and 
since  appellants  are  now  having  their  day 
in  court  and  a  Judicial  hearing,  we  disallow 
the  constitutional  points  under  discussion  and 
hold  them  without  controlling  vitality  on 
this  record. 

This  brings  us  to  the  only  remaining  ma- 
terial contention  of  appellants,  namely: 

[IS]  IV.  Of  the  contention,  that  the  order 
wot  void  for  that  it  .interfered  with  inter- 
ttate  commerce  by  impinging  upon  named 
constitutional  guaranties  in  that  behalf: 

In  ruling  the  contention,  the  following 
propositions  must  be  taken  as  true,  to  wit: 

First  There  are  no  federal  regulations 
shown  by  this  record  covering  the  subject- 
matter  of  the  concrete  case.  Hence  it  can- 
not be  held  that  the  authorities  of  this  state, 
in  making  the  order  in  question,  have  in- 
truded upon  territory  already  occupied  and 
covered  by  federal  regulations  in  point 

Second.  It  must  be  considered  that  the 
order  In  question,  on  its  face,  does  not  re- 
late to  or  cover  Interstate  commerce,  but,  on 
the  other  hand,  solely  on  Its  face  relates 
to  and  is  leveled  at  local  and  interstate 
transportation  service  and  facilities  at  Ca- 
ruthersvllle for  passengers.  Hence  it  cannot 
be  ruled  that  the  order  on  its  face  is  void 
as  an  Interference  with  interstate  commerce. 

Third.  It  is  self-evident  that,  if  the  order 
complained  of  affects  Interstate  commerce  at 
all,  it  does  not  do  so  directly,  or  as  the  gist 
of  the  matter,  but  only  indirectly  and  inci- 
dentally. 

Fourth.  Present  the  three  propositions. 
Just  ruled,  above,  it  results  that  the  remain- 
ing and  decisive  inquiry  is  this: 

Does  the  order,  under  the  cover  and  guise 
of  a  regulation  of  an  Intrastate  matter, 
nevertheless  lay  an  unreasonable  burden 
upon,  and  Is  it  unduly  restrictive  of  interstate 
commerce?  For  it  may  be  conceded  that 
the  right  doctrine  is  that  a  state  regulation 
surcharged  with  vice  of  that  character,  n*y 
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be  drawn  within  the  Intendment  of  the  com- 
merce clause  of  the  federal  Constitution  and 
may  become  void  under  such  circumstances. 

Now,  we  search  in  vain  In  this  record 
for  any  unreasonable  burden  or  for  any  un- 
due restriction  upon  Interstate  commerce 
hid  away  In  the  bowels  of  the  order.  The 
through  passenger  travel  on  the  railroad  be- 
tween its  terminals,  St  Louis  and  Memphis 
(except  to  a  negligible  extent),  is  taken  care 
of  on  Its  two  heavy  and  modern  njght  trains, 
which  latter  run,  and  always  have  run, 
through  the  "cut-off."  The  only  two  through 
passenger  day  trains,  to  wit,  801  and  802, 
which  are  affected  by  the  order,  carry  few 
or  no  through  passengers  from  St  Louis  to 
Memphis,  or  vice  versa.  The  connections  at 
St  Louis  and  Memphis  for  those  who  do 
use  these  day  trains  are  not  seriously  hurt 
oy  the  order.  So,  too,  these  day  trains  in 
question,  though  well  equipped,  run  on  an 
exceedingly  slow  schedule,  calling  for  00 
stops  at  this  or  that  crossroad,  way  station, 
and  little  town,  in  running  about  800  miles. 
Now,  keeping  in  mind  that  Garathereville  Is 
a  fine,  growing,  and  populous  dty  (as  cities 
run  in  Missouri),  is  a  county  seat  and  origi- 
nates more  passenger  business  and  travel, 
In  and  out  than  any  other  dty  on  the  en- 
tire line,  outside  of  St  Louis  and  Memphis, 
and  excepting  only  Gape  Girardeau— we  say, 
keeping  In  mind  them  facts,  and  the  fur- 
ther fact  that  Caruthersville,  by  the  use 
of  the  "cut-off"  by  these  two  day  trains,  was 
to  all  intents  and  purposes  relegated  to  "a 
branch  line  service"  with  all  Its  Incident 
disadvantages  and  impediments  to  travel, 
he  would  be  an  over-bold  man  who  would  not 
conclude  that  Interstate  commerce  would  be 
benefited,  rather  than  burdened  or  restricted, 
by  the  order  appealed  from. 

We  are  of  the  opinion,  then,  that  Interstate 
commerce  will  be  benefited  by  the  order  and 
Will  not  be  unduly  restricted  or  burdened 
by  It  We  therefore  conclude  that  the  order 
is  not  subject  to  be  attacked  from  the  angle 
that  it  unduly  restricts  or  burdens  Inter- 
state commerce. 

The  conclusions  reached  under  this  head,' 
are  well  within  the  doctrines  announced  in 
a  line  of  cases.  We  cite  only  a  few:  Gulf, 
Colorado  &  Santa  F6  Railway  Co.  v.  State 
of  Texas  (decided  by  the  Supreme  Court  of 
the  United  States  March  4,  1918)  246  U.  8. 
58,  38  Sup.  Ct.  236,  62  L.  Ed  574;  Chicago, 
B.  &  Q.  Ry.  Co.  v.  R.  R.  Commission,  237 
U.  S.  220,  35  Sup.  Ot  560,  59  L.  Ed.  926;  Lake 
Shore  4  M  S.  R.  R.  v.  Ohio,  173  U.  S.  285, 
19  Sup.  Ct  465,  48  L.  Ed.  702;  Mo.  Pac.  R. 
R.  v.  Atkinson  et  aL,  269  Mo.  634, 192  S.  W. 
86,  L.  R.  A  1918A,  46,  Ann.  Oas.  1917B,  987; 
State  ex  rel.  Mo.  Pac.  R»  R>  and  Bush,  Re- 
ceiver, v.  Public  Service  Commission  of  Mo., 
278  Mo.  632,  201  S.  W.  1143,  handed  down 
at  January  call,  1918. 

The  premises  all  considered,  the  order  of 


the  commission,  appealed  from,  should  be 
affirmed.    It  is  so  ordered. 

All  concur,  except  WOODSON,  J.,  who  dis- 
sents in  separate  opinion  In  which  BOND, 
O.  J.,  concurs. 

PARIS,  J,  not  sitting. 

WOODSON,  3.  (dissenting).  X  dissent 
from  the  opinion  written  in  this  case  by  oar 
learned  special  Judge  who  was  called  In  to 
sit  with  us  in  the  case,  because  of  an  equally 
divided  court ;  one  of  our  number  not  sitting. 

For  the  reasons  stated  In  the  opinion  1 
wrote  when  this  case  was  in  division,  which 
I  renled  here  as  a  dissent  I  dissent  from 
the  majority  opinion  herein. 

I  also  dissent  for  the  further  reason  that 
the  majority  does  not  state  the  facts  as  I 
understand  the  record  discloses  them.  The 
facts  stated  by  me  In  the  divisional  opinion, 
which  Is  reflled  here,  were  taken  almost  lit- 
erally from  the  statement  of  the  case  made 
by  counsel  for  the  respondent  and  in  ray 
opinion  the  record  sustains  that  statement 

The  divisional  opinion  was  as  follows: 

"This  action  originated  before  the  Public 
Service  Commission,  by  the  mayor  and  board 
of  aldermen  of  the  city  of  Caruthersville  filing 
a  petition  requesting  an  order  requiring  the 
appellants  to  reroute  their  trains,  Nos.  801  and 
802,  through  said  city. 

"After  hearing  the  evidence,  the  respondent 
ordered  Hie  appellants  to  route  'said  trains 
through  Caruthersville  as  prayed.  From  that 
order  the  appellants  moved  the  case  to  the 
circuit  court  of  Cole  county  by  writ  of  certio- 
rari. After  hearing  the  case,  the  circuit  court 
affirmed  the  order  of  the  Public  Service  Com- 
mission, and  in  dne  time  appellants  appealed 
the  cause  to  this  court. 

"The  principal  facts  of  the  case  are  stated  by- 
counsel  for  respondent  in  substantially  the  fol- 
lowing language: 

"That  Caruthersville  is  the  county  seat  of 
Pemiscot  county  and  has  about  5,000  inhabit- 
ants. The  appellants,  at  the  time  of  the  filing 
of  the  original  complaint  herein,  were  erect- 
ing a  new  passenger  depot  at  Caruthersvilln 
at  a  cost  of  $12,000.  The  railroad  facilities 
furnished  at  that  place  before  the  construction 
of  the  line  from  St.  Louis  to  Memphis  by  the 
St  Louis  &  San  Francisco  Railroad  Company 
were  afforded  by  a  line  of  railroad  extending 
through  Caruthersville  to  a  point  in  Arkansas. 
This  line  was  extended  north  to  St  Louis  an-1 
south  to  Memphis,  Tenn.,  and  was  acquired  by 
the  St  Louis  4  San  Francisco  Railroad  Com- 
pany. About  the  year  1904,  the  entire  railroad 
from  St  Louis  to  Memphis  was  completed  and 
opened  for  use.  The  line  of  appellants'  rail- 
road extending  through  Caruthersville  makes  a 
large  curve  toward  the  east  The  distance  in 
a  direct  line  between  Grassy  Bayou,  which  is 
on  the  railroad  south  of  Caruthersville,  is  six 
miles,  while  the  distance  along  the  railroad  from 
Grassy  Bayou,  to  Caruthersville,  is  nine  miles, 
and  from  there  to  Hayti  is  seven  miles.  In 
1904  the  appellant  railroad  company  constructed 
a  railroad  track  from  Grassy  Bayou  to  Hayti, 
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almost  doe  north  and'  sooth,  *  distance  of  six 
miles,  connecting  the  north  and  south  Una  of 
appellants'  road  instead  of  detouring  to  the  east 
nine  miles  from  Hayti  to  Caruthersville,  and 
then  back  seven  miles  to  Grassy  Bayou,  thus 
saring  a  run  of  about  eleven  miles  in  distance 
and  from  thirty-five  to  forty  minutes  in  time. 

"The  purpose  of  constructing;  the  road  be- 
tween the  points  last  named  was,  as  the  respond- 
ent's evidence  tended  to  show,  for  the  use  of  the 
freight  trains,  and  upon  this  assurance  the 
citizens  of  Caruthersville  assisted  in  procuring 
the  right  of  way  for  the  railroad  between  Gras- 
sy Bayou  and  Hayti,  and  donated  a  large  part 
of  it  to  the  railroad  company. 

"Trains  Nos.  801  and  802  were,  until  August, 
1913,  routed  from  St  Louis  to  Memphis  and 
return  through  Caruthersville.  At  the  time 
last  named,  said  trains  were  routed  over  the 
short  line  from  Grassy  Bayou  to  Hayti  and 
Caruthersville  to  carry  passengers  to  and  from 
said  trains  Nos.  801  and  802  at  Hayti,  and  pas- 
senger trains  Nos.  825  and  826  have  been  put  in- 
to service  between  Blytheville,  Ark.,  and  Cape 
Girardeau,  Mo.,  by  way  of  Caruthersville, 
Hayti,  and  Kennett 

"Caruthersville  is  the  second  city  in  impor- 
tance on  appellant's  line  between  St  Louis 
and  Memphis,  and  the  ticket  sales  at  Caruthers- 
ville are  only  exceeded  by  the  sales  at  Cape 
Girardeau.  More  than  7,000  tickets  were  sold 
to  passengers  traveling  out  of  Caruthersville 
each  month.  The  receipts  from  such  sales  aver- 
aged about  $4,000,  and  the  receipts  at  said  sta- 
tion from  freight  business  amounted  to  $18,000 
per  month.  Caruthersville  is  situated  on  the 
line  of  railroad  as  originally  located.  Trains 
Nos.  801  and  802  were  operated  through  Ca- 
ruthersville for  nine  years. 

"There"  are,  independent  of  these  trains,  Nos. 
801  and  802,  seven  trains  running  daily,  each 
way,  from  Hayti  .to  Grassy  Bayou  via  Caruth- 
ersville, fourteen  in  all,  connecting  with  the 
trains  on  the  main  line  running  from  St  Louis, 
Mo.,  to  Memphis,  Tenn. 

"Opinion. 

"I.  Counsel  for  respondent  base  their  author- 
ity for  making  the  order  complained  of  by  coun- 
sel for  appellant,  on  sections  48  and  51  of  the 
Act  of  1913  (Laws  1813,  pp.  588  and  580). 
They  read  as  follows: 

"  'Sec  49.  Pover  of  Oommiation  to  Order  Be- 
paw*  or  Change*.— It  in  the  judgment  of  the 
commission,  additional  tracks,  switches,  termi- 
nals or  terminal  facilities,  stations,  motive  pow- 
er, or  any  other  property,  construction,  appa- 
ratus, equipment  facilities  or  device  for  use 
by  any  common  carrier,  railroad  corporation  or 
street  railroad  corporation  in  or  fat  connection 
with  the  transportation  of  passengers  or  proper- 
ty ought  reasonably  to  be  provided,  or  any  re- 
pairs or  improvements  to  or  changes  in  any 
thereof  in  use  ought  reasonably  to  be  made,  or 
my  additions  or  changes  in  construction  should 
reasonably  be  made  thereto  in  order  to  promote 
the  security  or  convenience  of  tits  public  or  em- 
ployes, or  in  order  to  secure  adequate  service  or 
facilities  for  the  transportation  of  passengers  or 
property,  the  commission  shall,  after  a  hearing, 
either  on  its  own  motion  or  after  complaint,' 
make  and  serve  an  order  directing  such  repairs, 
improvements,  changes  or  addition*  to  be  mads 


within  a  reasonable  time  and  in  a  manner  to  be 
specified  therein,  and  every  common  carrier,  rail* 
road  corporation  and  street  railroad  corporation 
is  hereby  required  and  directed  to  make  all  re- 
pairs, improvements,  changes  and  additions  re- 
quired of  it  by  any  order  of  the  commission  serv- 
ed upon  it  If  any  repairs,  improvements, 
changes  or  additions  which  the  commission  has 
determined  -  to  order  require  joint  action  by 
two  or  more  of  said  corporations,  the  commis- 
sion shall,  before  entry  and  service  of  order,  no- 
tify the  said  corporations  that  such  repairs,  im- 
provements, changes  or  additions  will  be  requir- 
ed and  that  the  same  shall  be  made  at  their  joint 
cost,  and  thereupon  the  said  corporations  shall 
have  thirty  days  or  such  longer  time  as  the  com- 
mission may  grant  within  which  to  agree  upon 
the  part  or  division  of  cost  of  such  repairs,  im- 
provements, changes  or  additions  which  each 
shell  bear.  If  at  the  expiration  of  such  time 
such  corporations  shall  fail  to  file  with  the  com- 
mission a  statement  that  an  agreement  has  been 
made  for  a  division  or  apportionment  of  such  re- 
pairs, improvements,  changes  or  additions,  the 
commission  shall  have  authority,  after  further 
hearing,  to  fix  in  its  .order  the  portion  of  such 
cost  or  expense  to  be  borne  by  each  corporation 
and  the  manner  in  which  the  same  shall  be  paid 
and  secured.' 

"  'Sec.  51.  Power  of  Oomtntuion  to  Order 
Change*  in  Tune  Sokoimie*,  Running  of  Addi- 
tional Can  and  Train:— It,  in  the  judgment  of 
the  commission,  any  railroad  corporation  or 
street  railroad  corporation  does  not  run  trains 
enough  or  cars  enough  or  possess  or  operate 
motive  power  enough,  reasonably  to  accommo- 
date the  traffic,  passenger  and  freight  trans- 
ported by  or  offered  for  transportation  to  it 
or  does  not  run  its  trains  or  cars  with  sufficient 
frequency  or  at  reasonable  or  proper  time,  hav- 
ing regard  to  safety,  or  does  not  run  any  train 
or  trains,  ear  or  cars,  upon  a  reasonable  time 
schedule  for  the  run,  the  commission  shall,  after 
a  hearing,  either  on  its  own  motion  or  after 
complaint,  have  power  to  make  an  order  direct- 
ing any  such  railroad  corporation  or  street  rail- 
road corporation  to  increase  the  number  of  its 
trains  or  of  its  cars  or  its  motive  power  or  to 
change  the  time  for  starting  its  trains  or  cars  or 
to  change  the  time  schedule  for  the  run  of  any 
train  or  car  or  make  any  other  suitable  order 
that  the  commission  may  determine  reasonably 
necessary  to  accommodate  and  transport  the 
traffic,  passenger  or  freight  transported  or  of- 
fered for  transportation.' 

"Counsel  for  appellants  deny  that  either  of 
the  sections  quoted  empower  the  commission  to 
make  the  order  complained  of. 

"In  our  opinion  counsel  for  appellants  is 
correct. 

"By  reading  section  49,  it  will  be  seen  that 
it  relates  only  to  repairs  or  changes  in  facili- 
ties, and  empowers  the  commission  to  require 
additional  tracks,  motive  power,  etc.,  to  be  pro- 
vided, repaired,  or  changed.  And,  as  well  said 
by  counsel,  It  does  not  authorize  the  commis- 
sion to  direct  where  trains  shall  be  run,  but 
attempts  to  regulate  only  the  facilities  by  which 
trains  are  run ;'  and  especially  may  we  add 
that  neither  of  said  sections  empowers  the  com- 
mission to  order  what  particular  train  or  trains 
shall  or  shall  not  run  to  Or  from  particular 
places.  Such  orders  would  be  unjust,  unreason- 
able, oppressive,  and  intolerable,  and  doubtless 
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that  is  why  the  Legislature  withheld  that  pow- 
er from  the  commission. 

"All  the  Legislature  had  In  mind  waa  to  em- 
power the  commission  to  require  the  railroads 
of  this  state  to  furnish  ample  and  suitable  trains 
to  accommodate  the  public  demand,  where  they 
were  refusing  or  neglecting  to  so  do.  If  the 
fourteen  trains  before  mentioned  are  not  suffi- 
cient and  suitable  for  the  transportation  of 
freight  and  passengers  to  and  from  Caruthers- 
ville,  at  reasonable  times,  then  clearly  the  com- 
mission has  the  authority,  nnder  said  statutes, 
to  require  appellants  to  furnish  them. 

"Moreover,  trains  Nos.  801  and  802  are  in- 
terstate trains,  engaged  in  interstate  commerce, 
and  for  that  reason  the  state  has  no  power  or 
authority  to  impose  unjust,  unreasonable,  or  op- 
pressive burdens  upon  them.  The  following 
cases  so  hold:  Illinois  Central  By.  v.  Illinois, 
163  U.  S.  142, 16  Sup.  Ot  1096,  41  L.  Ed.  107; 
McNeill  v.  Southern  Ry.,  202  U.  S.  543,  26  Sup. 
Ct.  722,  00  L.  Ed.  1142 ;  Atlantic  Coast  Line  v. 
Wharton,  207  U.  S.  328,  28  Sup.  Ct  121,  62 
L.  Ed.  230;  Herndon  v.  O.,  R.  I.  4  P.  Ry., 
218  U.  S.  135,  30  Sup.  Ct.  633,  54  L.  Ed.  970; 
Kansas  City  Southern  Ry.  v.  Kaw  Valley  Dis- 
trict, 233  U.  S.  75,  34  Sup.  Ct.  564,  58  L.  Ed. 
857;  C,  B.  ft  Q.  Ry.  v.  Wisconsin,  237  U.  S. 
220,  35  Sup.  Ct  560,  59  L.  Ed.  926. 

"There  has  been  so  much,  and  so  well  said, 
ipon  this  subject,  by  the  United  States  Su- 
preme Court,  that  nothing  of  additional  im- 
portance can  be  said  by  this  court 

"The  mere  statement  of  the  facta  of  this  case 
conclusively  show  that  the  order  in  question  re- 
quiring these  interstate  trains  to  detour  17  miles 
out  of  their  due  course,  simply  in  order  to  fur- 
nish Caruthersville  with  two  additional  trains, 
when  she  already  has  14,  is  unjust,  unreasona- 
ble, and  oppressive,  within  the  meaning  of  the 
authorities  cited. 

"If  the  14  trains  mentioned  are  not  ample  or 
suitable  for  the  purposes  mentioned,  then  the 
commission  has  the  authority,  under  the  stat- 
utes mentioned,  to  remedy  those  deficiencies, 
but  not  to  impose  this  unjust  burden  on  those 
through  trains. 

"There  are  other  points  presented  And  dis- 
cussed by  counsel,  but  the  view  we  have  taken 
of  the  case  renders  it  unnecessary  for  us  to  no- 
tice them. 

"For  the  reasons  stated,  the  judgment  of  the 
circuit  court  is  reversed  and  the  cause  remanded, 
with  directions  to  the  circuit  court  to  set  aside 
the  order,  requiring  the  appellants  to  reroute 
trains  Nos.  801  and  802,  etc." 

For  the  reasons  stated,  X  dissent 


STATE  v.  ARNETT.    (No.  20975.) 

{Supreme  Court  of  Missouri,  Division  No.  2. 
March  4,  1919.) 

1.  Criminal    Law    «=>1159(4)  —  Review  — 
Province  or  Jury— Credibility  op  Wra- 
mtss. 
The  credibility  of  state's  principal  witness, 
where  it  constituted  substantial  evidence  of  de- 
fendant's guilt,  was  for  the  jury,  though  it  may 


appear  in  the  light  of  defendant's  testimony  to 
be  against  the  weight  of  the  evidence. 

2.  Criminal  Law  «=>1037(1)— Appeal— Re- 
marks op  Counsel— Admonition— Waiver. 
Where  court,  upon  defendant's  objection  to 
prosecutor's  remarks,  admonished  prosecutor  not 
to  go  outside  the  evidence,  and  'defendant  ap- 
peared to  be  content  with  such  admonition,  he 
will  not  be  heard  to  complain  of  such  remarks 
upon  appeal. 

8.  Criminal  Law  «=>823(14>— Instruction— 
Circumstantial  Evidence. 
In  prosecution  for  having  stolen  domestic 
fowls  from  the  premises  of  another  during  the 
nighttime,  in  violation  of  Rev.  St  1909,  §  4537, 
an  instruction  that  defendant  could  be  convict- 
ed, although  evidence  be  not  positive  and  di- 
rect, etc.,  held  not  objectionable  in  view  of  oth- 
er instructions  defining  circumstantial  evidence 
and  stating  the  correct  rule. 

4.  Criminal  Law  <8=>S22(1)  —  Instructions. 

Instructions  must  be  construed  together. 

5.  Criminal  Law  «=>789(4)— Instructions— 
Reasonable  Doubt. 

An  instruction  on  the  doctrine  of  reasonable 
doubt  is  sufficient,  if  it  applies  the  doctrine  to 
the  whole  case,  it  being  unnecessary  that  it  he 
applied  in  express  terms  to  the  matter  at  issue. 

6.  Criminal  Law  «=»941(2)— New  Trial— 
Newlt  Discovered  Evidence  —  Cumula- 
tive Evidence. 

Where  there  was  evidence,  during  the  trial, 
as  to  the  improbability  of  state's  witness  having 
seen  defendant  commit  the  crime,  because  of  in- 
tervening objects,  new  trial  on  the  ground  of 
newly  discovered  evidence,  as  to  the  location  of 
objects  at  the  scene  of  the  crime  making  it 
physically  impossible  for  state's  witness  to 
have  seen  defendant  commit  crime,  was  prop- 
erly denied;    such  evidence  being  cumulative. 

7.  Criminal  Law  «=>939(1HNkw  Trial— 
Newlt  Discovered  Evidence— Diligence. 

Defendant's  motion  for.  new  trial,  on  the 
ground  of  newly  discovered  evidence,  as  to  loca- 
tion of  objects  making  it  physically  impossible 
for  state's  witness  to  have  seen  commission  of 
crime,  was  properly  denied,  for  lack  of  diligence; 
defendant  having  had  opportunity  to  examine 
premises  prior  to  trial,  and  a  knowledge  thereof 
having  been  necessary  to  the  defense.      * 

8.  Criminal  Law  «J=»942(1)  —  New  Trial  — 
Impeachment  or  Witness. 

Motion  for  new  trial,  on  tile  ground  of  new- 
ly discovered  evidence,  was  properly  denied, 
where  effect  of  such  evidence  would  have  been 
simply  to  assail  the  credit  and  Impeach  the 
character  of  the  state's  witness. 

Appeal  from  Criminal  Court,  Lafayette 
County;  Joan  A  Rich,  Judge. 

George  Arnett  was  convicted  of  having  in 
the  nighttime  stolen  domestic  fowls  from  the 
premises  of  another,  and  he  appeals.  Af- 
firmed. 
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George  V.  Barry,  of  Odessa,  and  C.  A. 
Keith,  o<  Lexington,  for  appellant 

Frank  W.  McAllister,  Atty.  Gen.,  and  S.  P. 
Howell,  Asst  Atty.  Gen.,  tor  the  State. 

WALKER,  J.  Appellant  was  charged  by 
Indictment,  under  section  4537,  R.  8.  1909, 
with  having  in  the  nighttime  stolen  domestic 
fowls  from  the  premises  of  another.  Upon  a 
trial,  he  was  convicted  and  sentenced  to  two 
years'  imprisonment  in  the  penitentiary. 
From  this  judgment  he  appeals. 

The  material  evidence  of  a  direct  character 
was  that  the  appellant  was  seen  to  take 
chickens  in  the  nighttime  belonging  to  the 
owner  of  certain  premises,  and,  with  the  as- 
sistance of  another,  lie  them  and  take  them 
away  In  his  wagon.  Other  testimony  of  a 
circumstantial  nature  was  adduced  corrobo- 
rative of  the  foregoing.  Testimony  was  in- 
troduced on  behalf  of  the  appellant  to  show 
the  unreasonableness  of  the  state's  direct 
testimony,  due  to  the  impossibility  of  the  wit- 
ness who  testified  thereto  being  able,  on  ac- 
count of  intervening  objects,  to  see  the  chick- 
en house  from  her  residence,  and  to  testify 
with  truth  as  to  the  actions  of  the  appellant. 
Appellant,  in  support  of  his  motion  for  a  new 
trial,  filed  an  affidavit  as  to  the  location  of 
the  premises,  and  the  impossibility  of  one 
being  seen  at  the  chicken  house  from  the  res- 
idence of  the  state's  principal  witness,  and 
urged  this  fact  as  newly  discovered  evidence 
authorizing  the  granting  of  a  new  trlaL 
This  affidavit  was  supplemented  by  photo- 
graphs of  the  premises. 

The  errors  submitted  for  our  consideration 
by  the  record  are:  The  insufficiency  of  the 
evidence;  the  remarks  of  the  prosecuting  at- 
torney; the  giving  of  an  Improper  instruction 
In  regard  to  circumstantial  evidence ;  the  re- 
fusal of  an  instruction  asked  in  regard  to 
reasonable  doubt;  and  the  refusal  of  the  trial 
court  to  grant  a  new  trial,  upon  the  ground 
of  newly  discovered  evidence,  as  set  up  in 
appellant's  affidavit,  and  the  submission  of 
photographs  showing  the  location  of  the 
premises. 

I.  We  have  repeatedly,  In  ruling  upon  the 
sufficiency  of  the  testimony  necessary  to  sus- 
tain a  conviction,  held  that  we  will  not  deal 
with  this  question,  which  is  the  peculiar 
province  of  the  jury,  if  there  Is  any  substan- 
tial evidence  upon  which  to  base  the  judg- 
ment. State  v.  Rowe,  271  Mo.  88,  196  8.  W. 
7;  State  v.  Murray,  193  S.  W.  830;  State  v. 
Jump  (App.)  198  S.  W.  429;  State  r.  Evans 
(App.)  198  S.  W.  472;  State  v.  McKenzie,  177 
Mo.  loc.  clt.  717,  76  S.  W.  1015. 

[1]  The  credibility  of  the  principal  witness 
for  the  state  is  strenuously  assailed.  Under 
the  rule  above  referred  to,  the  truth  of  her 
testimony,  which  in  Itself  constituted  sub- 
stantial evidence  of  appellant's  guilt,  was  for 
the  jury.  This  Is  true  although,  viewed  In 
the  light  of  appellant's  testimony,  It  might 


appear  to  be  against  the  weight  of  the  evi- 
dence. State  v.  Long,  257  Mo.  199, 165  S.  W. 
748;  State  v.  Nichols,  262  Mo.  113,  170  S.  W. 
1110;  State  v.  Underwood,  263  Mo.  677,  173 
S.  W.  1059. 

[2]  II.  The  remarks  of  the  prosecuting  at- 
torney In  his  argument  to  the  jury,  In  stating 
his  theory  for  the  severity  of  the  punishment 
provided  for  the  offense  charged,  Is  assigned 
as  error.  Upon  objection  being  made  to -these 
remarks,  the  court  admonished  the  prosecut- 
ing attorney  that  he  must  not  go  outside  of 
the  record.  Counsel  for  appellant  rested 
content,  so  far  as  the  record  discloses,  with 
this  ruling.  He  will  not  now  be*  heard  to 
further,  complain  in  this  regard.  State  v. 
Wana,  245  Mo.  loc  dt  563,  150  S.  W.  1065; 
State  v.  Phillips,  233  Ma  loc.  dt  307,  135  S. 
W.  4;  State  v.  McMullin,  170  Mo.  632,  71  S. 
W.  221. 

III.  It  is  urged  that  the  following  Instruc- 
tion, given  at  the  instance  of  the  state,  la 
error: 

"And  the  court  instructs  yon  that  the  state 
is  not  required,  in  order  to  convict  defendant, 
to  prove  him  guilty  by  direct  and  positive  evi- 
dence, but  if  under  all  the  facta  and  circum- 
stances in  evidence  the  jury  believe  defendant 
guilty  under  the  instructions  of  the  court,  then 
it  is  the  duty  of  the  jury  to  convict,  even  though 
the  evidence  be  not  positive  and  direct" 

[t]  This  contention  assumes  that  the  in- 
struction is  incorrect  as  a  statement  of  the  law 
In  regard  to  circumstantial  evidence.  The 
principal  testimony  was  direct  and  of  such  a 
nature  as  to  sustain  a  conviction,  but  the 
state  in  addition  introduced  testimony  of/  a 
circumstantial  nature  to  show  appellant's 
guilt  Standing  alone,  the  Instruction  com- 
plained of  may  be  subject  to  criticism,  but  it 
does  not  so  stand.  Other  instructions,  given 
at  the  request  of  the  state,  and  not  in  con- 
flict but  supplemental  to,  that  complained  of, 
define  circumstantial  evidence,  and  state  the 
correct  rule  for  the  guidance  of  the  jury  in 
the  presence  of  proof  of  this  character, 
These  instructions  employ  the  substantial 
language  of  approved  forms,  and  are  not  sub- 
ject to  objection.  State  v.  Tettaton,  159  Mo. 
369,  60  S.  W.  743 ;  State  v.  Bauerle,  145  Mo. 
16,  46  S.  W.  609;  State  v.  Gullette,  121  Mo. 
452,  26  S.  W.  354;  State  v.  Woolard,  111  Mo. 
255,  20  S.  W.  27;  State  v.  Hill,  65  Mo.  87. 

[4]  One  of  the  fundamental  rules  of  Inter- 
pretation, to  which  we  have  given  approval, 
is  that  instructions  must  be  construed  to- 
gether. '  State  v.  Burgess,  193  S.  W.  821; 
State  v.  Murray,  193  S.  W.  830;  State  v. 
Montgomery,  230  Mo.  671,  132  S.  W.  232; 
State  v.  McKenzie,  177  Mo.  loc  clt  715,  76 
S.  W.  1015;  State  v.  Mathews,  98  Mo.  loc  dt 
130,  10  S.  W.  144,  11  S.  W.  1135. 

The  Instruction  complained  of  states  the 
rule  generally,  defining  the  province  of  the 
Jury  In  the  absence  of  evidence  not  wholly 
direct  and  positive.    Whatever  It  lacks  in  de- 
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fining  drcamstantial  evidence  U  supplied  by 
that  portion  of  Instruction  numbered  l,  given 
at  the  state's  request,  which  Is  as  follows: 

"Circumstantial  evidence  la  proof  of  certain 
facts  and  circumstances  in  a  certain  case  from 
which  the  jury  may  infer  other  and  connected 
facts  which  usually  and  reasonably  follow,  ac- 
cording to  the  common  experience  of  mankind. 
Crime  may  be  proven  by  drcamstantial  evidence, 
as  well  as  by  direct  evidence  of  eyewitnesses, 
but  the  facta  and  circumstance*  in  evidence 
should  be  consistent  with  each  other  and  with 
the  guilt  of  the  defendant,  and  inconsistent  with 
any  reasonable  theory. of  defendant's  innocence. 
Hence  you  are  further  instructed  that  even 
though  no  eyewitness  had  testified  directly  as  to 
having  seen  the  defendant  steal,  take,  and  carry 
away  the  domestic  fowls  as  charged  in  the  in- 
dictment, yet  if  you  believe  from  all  the  facts 
and  circumstances  detailed  in  evidence  that  the 
defendant  did  steal,  take,  and  cany  away  any 
of  the  domestic  fowls,  as  charged  in  the  indict- 
ment, then  you  should  find  the  defendant  guilty." 

In  this  behalf,  appellant  has  no  ground  of 
complaint 

[I]  IV.  It  Is  urged  that  the  Instruction  on 
reasonable  doubt  should  have,  In  terms,  been 
applied  to  the  concrete  facts  In  the  case. 
This  was  not  required.  The  Instruction  giv- 
en was  as  follows: 

"If  upon  the  whole  case  the  jury  entertain  a 
reasonable  doubt  of  defendant's  guilt,  they  will 
acquit  the  defendant,  but  to  justify  an  acquittal 
upon  the  ground  of  doubt  alone  it  must  be  a 
substantial  doubt  of  defendant's  guilt,  based 
upon  and  arising  out  of  all  the  facts  and  cir- 
cumstances given  in  evidence,  and  not  a  mere 
possibility  of  his  innocence." 

Nothing  more  was  required.  An  instruc- 
tion is  sufficient  If  it  applies  the  doctrine  of 
reasonable  doubt  to  the  whole  case,  and  it  la 
not  necessary  that  It  be  applied  in  express 
terms  to  the  matter  at  Issue.  State  v.  Robin- 
son, 236  Mo.  722,  139  S.  W.  140;  State  v. 
Wertz,  191  Mo.  669,  90  S.  W.  838;  State  v. 
Good,  132  Mo.  114,  33  S.  W.  790;  State  v. 
Wells,  111  Mo.  633,  20  S.  W.  232;  State  v. 
Crawford,  84  Mo.  200;  State  v.  Schoenwald, 
31  Mo.  147 ;  State  v.  Dunn,  18  Mo.  419. 

The  Instruction  given  embodies  the  state- 
ment of  the  rule  as  to  reasonable  doubt  ap- 
proved by  this  court  ever  since  the  rendition 
of  the  opinion  In  State  v.  Nuesleln,  25  Mo. 
123.  Appellant's  contention  In  this  regard  la 
therefore  without  merit 

V.  We  have  carefully  examined  the  affida- 
vit of  appellant  filed  In  support  of.  the  mo- 
tion for  a  new  trial,  based  on  the  ground  of 
newly  discovered  evidence.  It  is  to  the  ef- 
fect that  the  location  of  objects  at  the  scene 
of  the  crime  was  such  as  to  have  rendered 
the  truth  of  the  testimony  of  the  principal 
witness  for  the  state  physically  impossible. 
This  affidavit  was  accompanied  by  photo- 
graphs of  the  scene  of  the  crime,  and  an  affi- 
davit of  the  photographer. 


The  record  does  net  sustain  this  affidavit 
as  to  appellant's  surprise  at  the  testimony  of 
the  principal  witness  for  the  state  and  his 
consequent  inability  to  produce  testimony  la 
rebuttal.  However  much  surprised  he  may 
have  been,  he  was  enabled  to  Introduce  a  wit- 
ness In  rebuttal,  who  testified  explicitly  as 
to  the  Improbability  of  the  testimony  of  the 
state's  witness,  in  that  the  latter  waa  not 
able,  on  account  of  Intervening  objects,  to 
have  seen  the  appellant  commit  the  crime,  as 
she  stated.  The  jury,  after  hearing  all  of 
the  testimony,  gave  credence  to  that  adduced 
on  behalf  of  the  state. 

[t,  7]  In  the  face  of  this  cogent  fact  the 
action  of  the  trial  court  In  overruling  the 
motion  for  a  new  trial  was  authorized  on  the 
ground  that  the  alleged  newly  discovered  evi- 
dence was  but  cumulative.  Aside  from  this 
reason,  the  affidavit  discloses  a  lack  of  dili- 
gence, on  the  part  of  appellant  In  the  prepa- 
ration of  his  defense,  which  would  have  nec- 
essarily acquainted  him  with  the  facts  he 
now  claims  to  have  discovered  since  the  trial. 
Nothing  is  more  easily  ascertained  than  the 
location  of  such  physical  objects  as  would 
have  rendered  the  truth  of  the  testimony  of 
the  state's  principal  witness  Improbable,  If 
not  Impossible,  there  being  no  controversy  as 
to  any  change  In  their  location  either  before 
or  since  the  commission  of  the  crime.  One 
of  the  essentials  necessary  to  the  defense  was 
a  knowledge  of  die  premises  where  the  of- 
fense was  charged  to  have  been  committed. 
Under  the  facts  of  this  case,  this  was  open 
to  the  appellant's  examination  from  the  time 
he  received  notice  of  the  charge  against  him. 
His  ignorance,  therefore,  In  regard  thereto, 
and  his  alleged  surprise  at  the  testimony  pf 
the  principal  witness  for  the  state,  consti- 
tutes no  reason  why  the  action  of  the  trial 
court  should  be  disturbed.  It  is  too  late  for 
the  appellant  to  be  heard  to  complain,  for  the 
first  time  In  his  motion  for  a  new  trial,  that 
he  has  suffered  from  the  introduction  of  evi- 
dence on  the  part  of  the  state,  which,  in  th<* 
exercise  of  reason,  he  must  have  known 
would  necessarily  be  Introduced,  and  of  the 
facts  concerning  which  be  could,  with  rea- 
sonable diligence,  have  had  ample  knowledge. 
We  are  authorized  to  review  errors  alleged 
to  have  been  committed  to  the  Injury  of  the 
accused,  but  not  to  mend  those  of  his  own 
making,  which  would  result  In  his  going  ac- 
quit of  punishment 

[I]  Furthermore,  the  effect  of  this  alleged 
newly  discovered  evidence  would  have  been 
simply  to  assail  the  credit  and  Impeach  the 
character  of  the  state's  witness.  It  was 
properly  denied  on  this  ground.  Sang  v.  St. 
Louis,  262  Mo.  464,  171  S.  W.  347;  State  v. 
McKenzle,  177  Mo.  715,  76  S.  W.  1015. 

We  find  no  error  warranting  a  reversal. 

The  judgment  of  the  trial  court  It  there- 
fore affirmed. 

All  concur. 
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B1DID  v.   SOHAFF.     (No-  1807&) 

(Kansas   City   Court   of   Appeals.     Missouri. 
March  8, 19UW 

1.  RAILROADS  «J=»328(4)— GROSSING  ACCIDENT 
—CONTRIBUTORY  NEGLIGENCE. 

Wagon  driver,  who  stopped  30  or  40  feet 
from  crossing  and  looked  and  listened,  though 
view  from  such  point  was  obstructed,  and 
then  drove  on  and  crossed  track  without  fur- 
ther effort  to  ascertain  whether  train  was  ap- 
proaching, and  without  looting  from  point 
where  view  was  unobstructed,  was  contributorily 
negligent. 

2.  Bailboadb  4=3350(24)  —  Crossing  Acci- 
dent —  CONTRIBUTORY  NEGLIOENOE—  JUBT 

Question. 
Where  defense  was  that  driver  failed  to 
stop,  look,  and  listen,  after  reaching  a  point 
where  view  of  track  waa  not  obstructed,  whether 
driver  acted  as  a.  reasonably  prudent  man  waa 
for  the  jury. 

3.  Railboads  *=>324(1)— Crossing  Accident 
—CONTBIBUTOBT  Negligence  —  Obdinabt 
Case. 

Wagon  driver,  who  in  approaching  rail- 
road crossing  acted  as  an  ordinarily  prudent 
man  would  have  done  under  the  same 'circum- 
stances, exercised  ordinary  care. 

4.  Evidence  <g=>586<3,  4)— Positive  and  Neg- 
ative Testu^ont— Weight. 

Generally,  where  witnesses  are  of  equal 
credit,  positive  evidence  that  a  warning  was 
given  by  train  approaching  crossing  is  entitled 
to  more  weight  than  that  of  witnesses  who  say 
they  did  not  hear  It 

6.  Railroads  «=>348(4)— Cbosbing  Accident 
— Warning  bt  Train— Weight  or  Evi- 
dence. 

In  determining  weight  to  be  given  witnesses 
testifying  aa  to  whether  train  approaching 
crossing  gave  the  necessary  warning  of  its  ap- 
proach, much  depends  upon  the  situation  and 
position  of  witnesses  and  the  attention  they 
were  giving  at  the  time. 

«.  Railboads  <8=>350(7)— Cbobsing  Accident 
—Signals— Jubt  Question. 
Whether  train  approaching  crossing  gave 
the  statutory  signals  as  a  warning  of  its  ap- 
proach held,  under  the  evidence,  a  question  for 
the  jury. 

7.  Railboads  «=>313— Duty  or  Engineer— 
Ringing  of  Bell— Sounding  or  Whistle. 

Engineer,  who  fails  to  ring  bell  or  sound 
whistle  80  rods  from  crossing,  and  falls  to  con- 
tinue ringing  of  bell  or  sounding  of  whistle  un- 
til crossing  is  reached,  is  negligent 

&  Railroads. #=361(8)— Action  job  Injury 
at  Crossing— Instruction. 
In  action  for  injuries  at  crossing,  instruc- 
tion as  to  engineer's  duty  to  ring  bell  or  sound 
whistle  held  not  to  have  led  Jury  to  think  that 
ringing  of  bell  and  sounding  of  whistle  were 
both  necessary. 


8.  NXouabnoe  4k>U9(T)  —  Pleading— Vari- 
ance. 

'  Where  petition  charges  specific  negligence, 
plaintiff  must  stand  or  fall  on  the  specific 
charge. 

10.  Master  and  Servant  <8=>829  —  Negli- 
gence or  Employ*  —  Recovery  Against 
Employer— Prodi-. 
In  action  against  an  employer,  or  employer 
Jointly  with  employe,  where  gravamen  of  toe 
charge  is  negligence  of  employi,  there  can  be 
no  recovery,  in  absence  of  proof  of  employe's 
negligence. 

Appeal  from  Circuit  Court,  Boone  County; 

D.  H.  Harris,  Judge. 

Action  by  William  M.  Reld  against  Charles 

E.  Schaff,  receiver  of  the  Missouri,  Kansas  & 
Texas  Railway  Company,  and  another.  Judg- 
nsent  for  plaintiff,  and  defendant  receiver 
appeals.    Affirmed. 

Harris  &  Price,  of  Columbia,  and  J.  W. 
Jamison,  of  St  Louis,  for  appellant. 
N.  T.  Gentry,  of  Columbia,  for  respondent 

TRIMBLE,  J.  Plaintiff,  while  driving  a 
team  of  mules  hitched  to  an  empty  farm 
wagon,  in  which  he  stood  as  he  drove,  was 
struck  and  Injured  at  a  public  crossing  by  a 
swiftly  moving  passenger  train.  He  brought 
suit  for  damages,  alleging  a  failure  to  give 
the  required  statutory  signals.  A  verdict 
and  Judgment  for  $2,500  was  obtained,  and 
the  defendant  has  appealed. 

The  suit  was  against  the  receiver  of  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany and  Mark  Dewitt  Individually— the  pe- 
tition charging  that  the  latter  "was  employed 
by  the  defendant  receiver  as  locomotive  engl- 
neer,  and  that  as  such  employe  the  defendant 
receiver  Invested  him  with  authority  to  run, 
control,  operate,  and  manage  trains  and  en- 
gines belonging  to  and  being  used  by  the  de- 
fendant receiver  over  said  line  of  railroad; 
that  on  the  26th  day  of  December,  1917,  the 
defendant  Dewitt,  as  engineer,  had  charge  of, 
ran,  operated,  and  controlled  the  movements 
of  a  train  and  engine  which  struck  and  in- 
jured the  plaintiff,  as  hereinafter  stated  and 
set  forth,  and  was  then  and  there  In  the  em- 
ploy of  the  defendant  receiver,  and  acting 
within  the  line  and  scope  of  the  power  and 
authority  conferred  upon  him  by  the  defend- 
ant receiver."  The  receiver's  answer  was  a 
general  denial,  coupled  with  a  plea  of  con- 
tributory negligence.  Dewitt* s  was  a  general 
denial. 

At  the  close  of  plaintiff's  case  In  chief,  the 
defendant  Dewitt  demurred,  and,  there  be- 
ing no  evidence  that  he  was  engineer  of  the 
train  that  struck  plaintiff,  his  demurrer  was 
sustained,  whereupon  plaintiff  dismissed  as 
to  him.  It  was  disclosed  that  one  Williams, 
and  not  Dewitt,  was  the  engineer  in  charge 
of  the  train  that  struck  plaintiff.     The  de- 
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murrer  of  the  receiver  was  overruled,  and  the 
case  was  sent  to  the  Jury.  Plaintiff  obtained 
a  verdict  and  Judgment  for  $2,500,  and  the 
receiver  has  appealed. 

In  addition  to  alleging  that  Dewltt  was  the 
engineer  In  charge  of  the  train  as  above  stat- 
ed, the  petition  charged  that  on  the  26th  day 
of  December,  1917,  the  defendants,  "while 
running  certain  cars  and  a  locomotive,  caused 
the  same  to  pass  over  said  public  road  cross- 
ing •  *  *  without  ringing  the  bell  of 
said  locomotive,  and  without  sounding  the 
whistle  thereon,  at  a  point  80  rods  before 
reaching  said  crossing,  and  without  ringing 
said  bell  continuously  until  said  crossing  was 
passed  by  said  locomotive,  and  without  sound- 
ing said  steam  whistle  at  Intervals  until  said 
crossing  was  passed;  *  *  *  that  while  so 
driving  on  and  over  said  railroad  track  at 
said  public  crossing,  and  without  fault  or 
negligence  on  his  part,  the  plaintiff  was 
struck  by  a  locomotive  engine  and  cars  oper- 
ated on  said  track  by  the  defendants." 

The  Injury  occurred  at  what  is  known  as 
the  Geising  crossing,  on  the  Jefferson  City 
public  road,  and  It  had  been  a  public  cross- 
ing for  at  least  25  years.  The  railroad  runs 
east  and  west.  A  very  short  distance  north 
of  the  railroad,  the  county  road  coming  from 
the  east  meets  another  road  coming  from  the 
west,  and  the  two,  merging  Into  one,  turn 
south  and  proceed  to  and  across  the  railroad 
at  right  angles  to  it.  The  portion  of  the 
merged  road  between  the  meeting  or  turning 
point  of  the  two  roads  and  the  crossing,  or, 
In  other  words,  that  portion  of  the  county 
road  lying  north  of  and  next  to  the  crossing, 
is  practically  level,  and  is  on  the  same  plane 
of  altitude  as  the  crossing  Itself;  but  Im- 
mediately on  the  south  side  of  the  crossing 
the  county  road  begins  the  descent  of  a  sharp 
grade  for  some  little  distance  south  of  the 
railroad. 

Plaintiff  lived  on  his  farm  northeast  of  the 
crossing,  and  on  the  morning  of  the  day  In 
question  he  was  going  In  his  wagon  to  a  farm 
he  bad  south  of  the  railroad.  He  proceeded 
west  along  the  road  on  the  north  side  of  the 
railroad  till  the  merging  point  of  the  two 
roads  was  reached,  and  then  turned  south  on 
his  way  to  the  crossing.  Two  grown  sons 
were  following  a  short  distance  behind  the 
wagon,  having  chosen  to  walk  in  order  to 
keep  warm.  At  some  point  in  the  level  por- 
tion of  the  road  between  the  turn  in  the 
roads  and  the  crossing,  the  plaintiff  stopped 
his  wagon  and  looked  and  listened  for  a 
train.  On  the  north  side  of  the  track,  and  to 
the  west  of  this  level  piece  of  road,  the  view 
is  obstructed  by  a  sharp  curve  in  the  track, 
by  a  bluff,  and  by  some  timber  and  bushes 
that  extend  down  to  the  road  and  to  the  right 
of  way  of  the  railroad.  Hearing  no  train, 
the  plaintiff  drove  on  toward  and  upon  the 
crossing.  When  plaintiff  got  on  the  track,  he 
suddenly  saw  the  train  bearing  down  upon 
him,  and  began  slapping  the  mules  with  the 


lines  to  get  out  of  the  way.  The  mules  be- 
came frightened,  however,  and  with  char- 
acteristic mullshness  "just  squatted  down" 
when  the  hind  wheels  of  the  wagon  were  still 
on  the  track.  The  engine  struck  the  wagon, 
demolishing  it,  and  hurling  plaintiff  some  dis- 
tance against  a  fence,  with  such  violence  as 
to  break  it  down.  Plaintiff's  injuries  do  not 
seem  to  be  in  dispute. 

[1]  Defendant  entertains  the  view  that 
plaintiff's  own  evidence  is  such  that  we  are 
justified  in  saying,  as  a  matter  of  law,  that 
his  own  negligence  contributed  to,  or  helped 
bring  about,  his  injury.  A  careful  study  of 
the  record  convinces  us  that  we  are  not  war- 
ranted in  so  holding.  The  contention  rests 
upon  the  assumption  that  certain  distances 
were  absolutely  fixed  and  conclusively  estab- 
lished, that  only  one  conclusion  can  be  drawn 
from  plaintiff's  evidence,  and  that  only  from 
certain  statements  contained  therein.  De- 
fendant put  In  evidence  tending  to  show  that 
at  30  or  40  feet  from  the  crossing  the  view 
of  the  track  to  the  west  was  so  obstructed 
that  one  could  not  see  any  distance  at  all; 
that  at  25  feet  from  the  crossing  one  could 
see  176  feet  down  the  track,  at  16  feet  from 
the  crossing  one  could  see  196  feet  down  the 
railroad,  and  at  10  feet  from  the  crossing  one 
could  see  210  feet  down  the  track  and  ob- 
serve an  approaching  train.  On  the  as- 
sumption that  this  evidence  is  conclusively 
established  and  must  be  accepted,  defendant 
rests  the  contention  that  plaintiff  stopped  his 
wagon  and  looked  and  listened  for  trains  at 
a  point  35  or  40  feet  north  of  the  crossing, 
where  he  could  not  see,  and  then  drove  onto 
the  crossing  without  giving  further  heed, 
until  he  saw  and  heard  the  engine  bearing 
down  close  upon  him.  Doubtless,  If  these 
matters  were  established  beyond  dispute,  the 
plaintiff  should  be  declared  to  be  guilty  of 
contributory  negligence  as  a  matter  of  law. 
Shore  v.  Dunham,  178  S.  W.  900;  Owens  v. 
St  Louis,  etc,  B.  Co.,  188  Mo.  App.  450,  174 
S.  W.  116;  Landrum  v.  St  Louis,  etc.,  B. 
Co.,  178  S.  W-  273;  Collect  v.  Kuhlman,  243 
Mo.  685,  591,  147  S.  W.  965.  But  we  cannot 
say  they  were  established  with  such  exact 
and  conclusive  precision  as  enables  us  to  say 
that  no  other  view  can  be  taken  of  the  evi- 
dence, except  the  one  defendant  takes. 

In  the  first  place,  the  evidence  in  plain- 
tiff's favor  was  to  the  effect  that,  even  at  the 
distance  of  15  or  20  feet  from  the  track, 
there  were  things,  such  as  shrubbery,  trees, 
brush,  and  higher  ground,  to  obstruct  the 
view  of  an  approaching  engine.  Defendant's 
surveyor  admitted  these  things  were  there, 
but  asserted  that  nevertheless  a  man  could  be 
seen  down  the  track  for  the  distances  here- 
inabove stated.  But  plaintiff  testified  that 
when  "within  a  few  feet  of  the  track"  one 
could  get  a  pretty  good  view  down  the  track 
— L  e,  east  of  the  crossing — but  that  up  the 
track,  or  west  of  the  crossing,  "you  can't  see 
no  distance  much,"  and  other  testimony  In 
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plaintiffs  favor  was  that,  If  a  traveler 
stopped  bis  team  anywhere  In  the  clear  north 
of  the  track,  he  could  not  see  very  far,  and 
the  photographs  In  evidence  tend  to  bear  oat 
this  trend  of  the  testimony.  There  Is  also 
other  evidence  tending  to  show  that,  even 
when  one  Is  squarely  on  the  track,  the  dis- 
tance one  can  see  down  It  Is  not  so  far  as 
defendant's  measurements  make  it  In  the 
next  place,  although  plaintiff,  In  estimating 
the  distance  from  the  crossing  at  which  he 
stopped  and  looked  and  listened  for  a  train, 
placed  It  at  35  or  40  feet,  yet  he  showed 
throughout  that  he  did  not  know  how  far  It 
was.  When  first  asked  about  It,  he  said  he 
stopped  on  the  level  place  "just  beyond  the 
railroad  track."  When  asked  how  far,  be 
said  he  did  not  know — "not  very  far,  but  far 
enough  to  be  out  of  danger."  He  said  he 
stopped  to  look  for  a  train;  that  he  looked, 
and  that  he  listened;  that  he  did  not  see  any, 
and  did  not  hear  any  coming.  The  evidence 
of  his  son,  who  was  walking  and  following 
the  wagon,  In  one  part  thereof,  places  the 
point  where  he  stopped  nearer  to  the  cross- 
ing than  the  estimate  given  by  the  father, 
and  in  one  other  part  thereof  puts  It  much 
closer  to  the  rails. 

Now,  it  Is  true,  In  one  place  in  his  cross- 
examination,  plaintiff's  testimony  does  clear- 
ly convey  the  idea  that,  after  having  thus 
stopped  and  looked  and  listened,  he  then 
drove  onto  the  crossing  without  further  look- 
out for  the  train,  at  least  without  looking 
further  In  the  direction  from  whence  it  came, 
until  he  himself  was  on  the  track,  when  he 
saw  it  bearing  down  upon  him.  But  prior 
to  this  he  was  asked  as  to  which  of  his  boys 
was  nearest  to,  and  how  far  from,  the  wagon 
as  he  approached  the  crossing;  and  In  ex- 
plaining why  he  could  not  say  how  far  be- 
hind he  was,  plaintiff  said  that  he  was  look- 
ing for  the  train,  and  never  looked  back  to  see 
how  far  behind  he  was;  and  on  re-direct 
examination,  after  stating  that  he  did  not 
see  or  hear  any  train  where  he  stopped  and 
looked  and  listened,  he  was  asked  whether 
or  not  he  continued  to  look  for  the  train,  and 
be  replied,  "Yes,  sir;  I  was  looking  and 
listening  for  the  train,  of  course,  before  I 
drove  on  the  track."  He  further  said  he 
could  not  tell  exactly  how  far  away  It  was 
when  be  first  saw  it,  but  he  did  not  have 
time  to  do  much.  Defendant  seems  to  think 
that  there  is  a  flat,  absolute,  irreconcilable, 
and  unexplained  contradiction  between  these 
portions  of  his  testimony,  and  that  we  should 
accept  the  one  and  disregard  the  other.  But 
we  do  not  think  they  are  so  wholly  opposed, 
irreconcilable,  and  inexplicable  as  to  enable 
us  to  say  that  he  was  unquestionably  telling 
the  truth  in  one  and  lying  In  the  other.  At 
most,  It  was  for  the  Jury  to  say  what  was 
plaintiff's  testimony  on  that  feature  of  the 
case. 

[2,  S]  It  is  contended  that  the  fact  that  he 
did  not  see  the  train  till  it  was  close  upon 


him  showed  that  be  was  not  looking  as  be 
drove  toward  the  track  from  the  point  where 
he  stopped,  for  If  he  had  been  looking  be 
would  have  seen  it  before  he  got  on  the  track. 
But  this  does  not  appear  so  conclusively  as 
to  Justify  us  in  saying  so.  As  in  the  case  of 
the  matters  Just  considered,  it  depends  too 
much  upon  the  niceties  of  a  mathematical 
calculation,  based  upon  assumed  exactitude 
of  distances  and  opportunities  which  are 
much  too  Inexact,  uncertain,  and  in  dispute 
to  permit  us  to  say  the  finding  of  the  Jury 
was  wrong.  According  to  even  the  testimony 
of  defendant's  engineer,  the  train  was  going 
"all  of  SS  miles  per  hour."  If  it  was  going 
at  this  rate,  It  was  traveling  51  and  a  frac- 
tion feet  a  second,  and,  if  going  40  miles  per 
hour,  was  moving  at  the  rate  of  68  and  a 
fraction  feet  per  second.  Plaintiff  could  not 
tell  how  far  the  train  was  away  when  he 
first  saw  it,  and  manifestly  any  attempt  to 
fix  the  distance  was  merely  an  estimate,  and 
so,  also,  is  it  uncertain  as  to  the  exact  place 
he  was  when  he  first  saw  the  train.  Under 
the  excitement  of  the  moment  he  had  no  time 
to  accurately  measure  distances,  or  to  judge 
the  precise  and  particular  spot  his  wagon 
and  team  occupied,  save  only  that  they  were 
In  the  zone  of  danger,  and  he  began  wildly 
slapping  his  team  with  the  lines  to  get  out, 
but  before  the  rear  of  his  wagon  cleared  the 
rails  the  mules  squatted,  and  In  an  instant 
the  collision  occurred.  It  is  not  affirmatively 
stated  how  fast  the  wagon  was  going,  but 
there  is  enough  to  support  an  inference  that 
It  was  not  going  much  faster  than  a  man 
would  walk.  If  It  was  going  5  miles  per  hour, 
It  was  moving  at  the  rate  of  7  and  a  fraction 
feet  per  second.  If  plaintiff  was  looking  to 
the  west  when  he  himself  reached  a  point  20 
feet  from  the  track,  the  noses  of  his  mules 
were  within  less  than  7  feet  of  danger,  and 
when  he  himself  was  10  feet  from  the  track, 
they  had  already  passed  Into  the  danger 
zone.  To  travel  this  20  or  15  feet,  plus  the 
distance  he  would  have  to  get  from  one  rail 
to  the  other,  and  then  to  get  the  rear  of  his 
wagon  beyond  the  reach  of  the  train,  would 
require  4,  or  at  best  3,  seconds,  to  say  nothing 
of  the  delay  caused  by  the  squatting  of  the 
frightened  mules.  In  this  short  Interval  the 
train  could  travel  from  153  to  204  feet  at 
one  speed,  and  from  204  to  232  feet  at  the 
other  speed,  and  this,  too,  as  stated,  without 
making  any  allowance  for  the  interval  that 
elapsed  between  the  squatting  of  the  mules 
and  the  collision.  Under  such  circumstances, 
It  Is  not  for  us  to  say  that  the  train  was  in 
sight  when  plaintiff  got  15  feet  from  the 
track,  and  that  therefore  to  look  at  that  point 
was  to  see,  and,  since  he  did  not  see,  it  must 
be  conclusively  held  that  he  did  not  look. 
Under  all  the  evidence,  the  question  of 
whether  plaintiff  acted  as  a  reasonable  man 
of  ordinary  prudence  would  do  under  the 
same  circumstances  was  for  the  jury.  If 
he  did,  he  was  In  the  exercise  of  ordinary 
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care.  Kehney  t.  Hannibal  ft  St  Joseph  R. 
Co.,  106  Mo.  270,  286,  16  S.  W.  883,  10  S.  W. 
887;  Russell  v.  Receivers,  Atchison,  etc.,  R. 
Co.,  70  Mo.  App.  88,  90.  And  that  is  all  that 
is  required  of  him. 

[4-«]  It  cannot  be  said  that  plaintiff's  evi- 
dence as  to  the  failure-  to  give  the  statutory 
signals  Is  so  purely  negative  In  character  as 
to  raise  no  Issue  against  the  affirmative  evi- 
dence of  the  engineer  that  be  did  give  them. 
Plaintiff  says  that  he  was  listening  for  them, 
and  that  they  were  not  given.  Two  pas- 
sengers, one  In  the  chair  car  and  the  other 
In  the  smoker,  say  they  did  not  hear  any  sig- 
nals given.  Two  men  sitting  on  a  log,  per- 
haps a  quarter  of  a  mile  away  testify  that 
only  the  danger  alarm  of  several  quick,  short 
blasts  were  given,  and  these  were  those  made 
Just  before  the  collision,  about  which  there 
was  no  controversy.  A  man  shucking  corn 
about  200  yards  or  less  away,  and  plaintiff's 
two  sons,  walking  along  the  road,  say  they 
did  not  bear  any  signals,  but  did  hear  the 
danger  alarm.  There  was  ample  evidence  to 
make  an  Issue  for  the  Jury  on  this  question. 
Taylor  v.  St.  Louis,  etc,  R.  Co.,  83  Mo.  886, 
388.  It  Is  true  that  sometimes  positive  evi- 
dence of  witnesses,  who  concededly  are  in  a 
position  to  know,  to  the  effect  that  warning 
signals  were  given,  will  prevail  over  evidence 
of  witnesses  concededly  not  so  well  situated, 
or  of  little  or  no  opportunity  to  know,  that 
they  did  not  hear  any  warning.  The  general 
rule  is  that — 

"Where  the  witnesses  are  of  equal  credit,  the 
positive  evidence  that  a  warning  was  given  is 
*  •  *  entitled  to  more  weight  than  that  of 
witnesses  who  say  they  did  not  hear  it  Much 
depends  upon  the  situation  and  position  of  the 
witnesses  and  the  attention  they  were  giving  at 
the  time."  (Italics  ours.)  Murray  v.  Missouri 
Pacific  R,  Co.,  101  Mo.  236,  242,  13  S.  W.  817, 
810  (20  Am.  St  Rep.  601). 

In  the  case  at  bar,  the  circumstances  were 
such  as  to  make  It  a  question  for  the  Jury. 
Dutcher  v.  Wabash  R.  Co.,  241  Mo.  137,  146 
S.  W.  63;  Hanlon  v.  Missouri  Pacific  R.  Co., 
104  Mo.  381,  388,  16  S.  W.  233;  State  ex  reL 
v.  Kansas  City,  etc.,  R.  Co.,  70  Mo.  App.  634, 
642. 

[7,1]  We  are  unable  to  agree  with  de- 
fendant In  his  criticism  of  plaintiff's  Instruc- 
tion No.  1.  It  clearly  and  explicitly  told  the 
Jury  that  the  law  required  a  bell  to  be  rung 
at  a  distance  of  80  rods  from  the  crossing, 
and  to  be  kept  ringing  till  the  engine  shall 
have  crossed  the  road,  or  a  whistle  to  be 
sounded  at  least  80  rods  from  the  crossing, 
and  sounded  at  Intervals  until  the  engine 
shall  have  crossed  such  road.  It  then  told 
the  Jury  that,  If  they  believed  from  the  evi- 
dence that  the  engineer  negligently  failed  to 
ring  the  bell  at  a  distance- of  80  rods  from  the 
crossing,  and  failed  to  keep  same  ringing  un- 
til the  crossing  was  reached,  and  that  the 


engineer  negligently  failed  to  sound  the  whis- 
tle 80  rods  before  reaching  the  crossing,  and 
failed  to  sound  the  same  at  Intervals  until 
the  locomotive  crossed  said  crossing,  and  that 
by  reason  thereof  the  plaintiff,  through  no 
fault  or  negligence  on  his  part,  was  struck 
and  Injured,  the  Jury  should  find  for  plaintiff. 
In  other  words,  the  Jury  were  told  that  the 
law  required  defendant  to  either  ring  the  bell 
or  blow  the  whistle  but  before  recovery  could 
be  had  the  plaintiff  must  prove,  and  the  Jury 
must  find,  that  the  engineer  negligently 
failed  to  do  his  duty  In  both  of  these  re- 
spects. This  was  correct  Van  Note  v.  Han- 
nibal, etc.,  R  Co.,  70  Ma  641;  Terry  v.  St 
Louis,  etc.,  R.  Co,  88  Mo.  686,.  1  S.  W.  746. 
We  are  unable  to  see  how  the  Jury  could 
possibly  be  led  by  the  Instruction  to  think 
that  the  law  required  both  the  bell  to  be  rung 
and  the  whistle  to  be  blown. 

[1,18]  The  fact  that  Williams,  and  not 
Dewitt  was  the  engineer  in  charge  of  the 
train,  does  not  call  for  a  reversal  of  the  Judg- 
ment There  Is  no  doubt  of  the  correctness 
of  the  rule  that  where  the  petition  charges 
specific  negligence,  plaintiff  must  stand  or 
fall  on  the  specific  charge.  Northern  v. 
United  Railways  (Sup.)  176  &  W.  227.  And 
it  Is  no  doubt  true  that  in  certain  actions 
"whether  brought  against  the  employer  sev- 
erally, or  Jointly  'with  the  employe,  the 
gravamen  of  the  charge  is,  and  must  be,  the 
negligence  of  the  employe,  and  no  recovery 
can  be  had  unless  it  be  proven,  and  found  by 
the  Jury,  that  the  employe  was  negligent." 
McGlnnls  v.  Chicago,  etc,  R.  Co.,  200  Mo.  847, 
360,  88  8.  W.  590,  698  (9  L.  tt.  A.  [N.  S.] 
880,  118  Am.  St  Rep.  661,  9  Ann.  Cas.  656). 
But  the  case  we  have  here  Is  wholly  unlike 
the  two  cited.  In  the  case  at  bar  the  specific 
negligence  charged  is  the  failure  to  give  the 
statutory  signals,  and  the  evidence  shows 
that  the  employe  did  fall  to  give  them;  the 
only  difference  being  that  the  employe's  name 
was  Williams,  Instead  of  Dewitt.  In  the 
Northern  Case  the  negligence  charged  consist- 
ed of  one  thing,  and  the  proof  showed  it  was 
an  entirely  different  thing;  and  In  the  Mc- 
Glnnls Case  the  act  of  the  employ*  was  the 
sole  basis  of  plaintiff's  complaint,  and,  if 
there  was  no  negligence  on  the  part  of  the 
employe  In  doing  that  act  then  there  was 
nothing  on  which  to  predicate  liability  of  his 
employer.  Of  course,  If  the  erroneous  nam- 
ing of  the  engineer  had  tended  In  any  way 
to  mislead  the  defendant  as  to  the  particular 
train  which  struck  plaintiff,  or'  Induced  de- 
fendant to  come  prepared  to  defend  against 
any  other  situation  or  state  of  facta  on  that 
account,  then  the  error  in  giving  the  name 
of  the  engineer  would  be  vital  and  important 
But  there  is  no  pretense  of  anything  of  this 
kind,  and  It  is  manifest  that  defendant -was 
not  misled  in  any  way. 

The  Judgment  la  affirmed* 

All   concur. 
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BOYOE  t.  HOWELL  at  si    (No.  18000.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Feb.  17,  1910.) 

i.  Jcbt  *=>28(6)— Waives  of  Objections— 
Jury  Tbial. 
Where  defendant" a  attorney  upon  statement 
by  the  court,  at  oataet  of  case,  that  In  his  opin- 
ion it  was  an  equity  case,,  remarked:  "We 
think  it  is  a  jury  case.  We  have  no  objection 
to  the  court  trying  it,  however" — and  made  no 
objection  nor  took  exception  to  court's  ruling 
that  it  was  a  case  for  the  court  and  not  triable 
by  a  jury,  defendant  waived  a  trial  by  the  jury, 
notwithstanding  exception  taken  to  court's  ac- 
tion in  discharging  the  jury. 

2.  Appeal,  and  Ebboe  <8=»1010(1)— Ejsvibw— 
Findings— Law  Action. 

In  law  action  where  court's  finding  is  sus- 
tained by  abundant  evidence,  the  Court  of  Ap- 
peals will  not  interfere. 

3.  Pabtnebship  $=>53  —  Existence  —  Suffi- 
ciency OF  EVIDENCE. 

Evidence  held  to  show  partnership  in  the 
purchase,  shipment,  and  sale  on  the  market  of 
a  lot  of  hogs. 

4.  Pabtnebship   «=>818— AocoiranHa— Fobm 
of  Remedy. 

Where  there  has  been  an  adjustment  of  part- 
nership affairs  between  the  members  and  a 
balance  struck,  an  action  at  law  will  lie. 

£.  Pabtnebship  «=»107— Action  Between— 
Absence  of  Settlement. 
An  action  at  law  will  lie  between  partners 
where  dispute  is  over  a  single  item  and  does 
not  involve  an  accounting,  though  there  has 
been  no  settlement. 

0.  Action  «=>26(2>— Leoai.  ob  Equitable— 
Pabtnebship  Transactions. 
An  action  on  alleged  partnership  in  the  pur- 
chase, shipment,  and  sale  on  the  market  of  a 
lot  of  hogs,  where  there  were  matters  to  adjust 
before  the  profits,  the  share  of  each  partner,  and 
the  amount  held  by  defendant  partner  could  be 
ascertained,  was  an  action  in  equity. 

Appeal  from  Circuit  Court,  Boone  County; 
D.  H.  Harris,  Judge. 
"Not  to  be  officially  published," 

Action  by  W.  M.  Boyce  against  Marry  How* 
«11  and  another.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

H.  D.  Murry  and  EL  C  Anderson,  both  of 
Columbia,  for  appellants. 

N.  T.  Gentry  and  Bussell  E.  Holloway,  both 
ot  Columbia,  for  respondent 

ELLISON,  J.  Plaintiff's  action  Is  based 
on  a  petition  alleging  a  partnership  between 
him  and  defendant  Murry  Howell  in  the  pur- 
chase, shipment,  and  sale  on  the  market  of 
a  lot  of  hogs;  that  there  was  a  profit  made; 
and  that  defendant  Murry  Howell  had  taken 
the  results  of  the  sale  to  himself  and  refused 


a  division  with  plaintiff.  Defendant  Joseph 
Howell  was  made  a  party  defendant  on  ac- 
count of  his  alleged  connection  with  the  deal. 
The  cause  was  tried  by  the  court  without  tne 
aid  of  a  Jury,  and  a  judgment  rendered  for 
the  plaintiff  in  the  sum  of  $14&0& 

The  first  and  one  of  the  principal  grounds 
of  objection  nrged  to  the  judgment  rendered 
Is  that  the  case  is  one  at  law  and  that  the 
trial  court  erred  in  trying  it  without  a  jury. 
Plaintiff  takes  the  position  that  the  action 
is  in  equity  and  that  it  was  properly  tried  by 
the  court.  He  also  claims  that,  even  though 
the  action  was  at  law,  it  was  tried  by  the 
court  by  consent  of  defendants  entered  of  rec- 
ord at  the  opening  of  the  trial. 

[1,2]  It  seems  that  before  the  coart  had 
looked  at  the  pleadings  a  jury  had  been 
called.  After  looking  over  the  pleadings, 
the  court  expressed  the  opinion  that  it  was 
an  equity  case,  remarking,  "I  don't  think  it 
is  a  jury  case."  Counsel  for  defendants  then 
spoke  up  and  said :  "We  think  it  is  a  Jury 
case.  We  have  no  objection  to  the  court 
trying  it  however."  The  court  then  remarked 
that  a  particular  fact  could  be  submitted  to 
a  jury,  but  if  it  was  not  a  Jury  case  the  court 
would  not  be  bound  by  the  finding.  Then 
counsel  for  defendants  stated  that  he  "un- 
derstood it  to  be  In  the  discretion  of  the  court 
as  to  whether  he  will  take  the  opinion  of  the 
Jury  on  any  fact"  The  court  then  discharged 
the  jury,  to  which  action  of  the  court,  "In 
so  discharging  the  Jury,"  the  defendants  ex- 
cepted. There  was  no  objection  or  exception 
to  the  ruling  that  it  was  a  case  for  the  court 
and  was  not  triable  by  a  Jury;  on  the  con- 
trary, the  defendants  stated  that  they  had  no 
objection  to  it  being  tried  by  the  court  In 
this  situation  we  are  of  the  opinion  that  if 
the  case  is  one  at  law,  a  trial  by  jury  was 
waived.  We  know  of  no  other  way  to  inter- 
pret the  plain  language  used.  Counsel 
showed  that  he  differed  from  the  court  as  to 
the  kind  of  case  It  was,  but  added  that  never- 
theless, or  notwithstanding  he  thought  it  a 
law  case,  he  had  no  objection  to  it  being 
tried  by  the  court.  That  Is  the  meaning  of 
the  expression,  "however."  The  subsequent 
objection  to  discharging  the  jury  could  not  be 
made  into  an  objection  to  the  case  being 
tried  by  the  court  If  an  action  at  law,  the 
evidence  abundantly  sustains  the  result 
reached  by  the  trial  court,  and  we  cannot  in- 
terfere. 

[S]  But  in  our  opinion  the  case  Is  in  fact 
one  In  equity.  The  evidence  conclusively 
shows  a  partnership.  It  is  true  that  taking 
the  mere  language  used  by  defendant  in  tes- 
tifying, he  denied  that  there  was  a  partner- 
ship. It  is,  however,  evident  that  that  was 
only  a  conclusion  of  his.  Certain  facts  are 
either  admitted  or  conclusively  appear.  By 
agreement  between  the  parties,  plaintiff 
bought  107  hogs  of  one  Devers.  Plaintiff  was 
to  take  20  head  of  those  of  lighter  weight 
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tor  an  Individual  purpose.  But  the  87  head 
were  shipped  to  market  In  the  name  of  How- 
ell ft  Boyce,  both  parties  participating 
In  the  shipment  The  hogs  were  sold  on 
the  market  as  property  of  Howell  ft  Boyce, 
and  returns  made  In  that  name.  Defendant 
got  the  proceeds.  He  gave  to  plaintiff  a 
check  for  $35,  which  was  refused.  At  the 
trial  he  conceded  the  net  profits  were  larger 
than  double  that  sum  and  excused  himself 
for  only  allowing  that  much  to  plaintiff  on 
the  ground  that  he  had  only  promised  to  give 
him  "a  piece  of  money"  if  the  deal  turned 
out  well. 

[4-0]  But  defendant  claims  that,  though 
there  may  have  been  a  partnership,  yet  the 
actionswas  at  law  for  the  reason  that  It  in- 
volved but  a  single  transaction.  It  Is  true 
that,  where  there  has  been  an  adjustment  of 
partnership  affairs  between  the  members  and 
a  balance  struck,  and  also,  even  where  there 
has  not  been  a  settlement.  In  instances  which 
do  not  Involve  an  accounting,  the  dispute  be- 
ing over  a  single  item,  an  action  at  law  will 
lie.  But  here  there  were  matters  to  adjust 
before  it  could  be  ascertained  what  tbe  prof- 
its were  and  the  share  of  each,  and  what  de- 
fendant held  In  his  hands.  The  purchase 
money,  weights,  freight,  bedding  in  the  car, 
feed,  yardage,  as  well  as  commissions  for 
sale  on  the  market,  and  perhaps  other  ex- 
penses, and  we  have  no  doubt  the  relief  was 
properly  addressed  to  a  court  of  equity.  Barn- 
brick  v.  Simms,  132  Mo.  48,  SI,  33  S.  W.  445; 
Byrd  v.  Fox,  8  Ma  674;  Scott  v.  Caruth,  50 
Mo.  120. 

We  find  no  ground  for  Interference,  and 
hence  affirm  the  Judgment. 

All  concur. 


(201  Mo.  App.  162) 

FROLIOHSTEIN    v.    CUPPLES   STATION 

LIGHT,  HEAT  ft  POWER  CO.  et  al. 

(No.  16107.) 

(St  Louis  Court  of  Appeals.  Missouri.  Argued 
and  Submitted  January  22,  1010.  Opinion 
Filed  March  4,  1919.  Rehearing  Denied 
March  20,  1019.) 

1.  Electricity  «j=»9(2)-- Wires— Permits  Un- 
der City  Ordinances. 
While  Ordinance  Mo.  18680  of  city  of  St 
Louis,  the  Keyes  Ordinance,  establishing  district 
where  electric  wires  are  required  to  be  laid  in 
conduits,  authorised  and  required  parties  to  file 
application  for  permits  under  ordinance  within 
90  days,  it  also  required  them  to  file  acceptances 
of  provisions  of  Revised  Code  of  Ordinances  of 
1895,  c.  15,  arts.  2,  9,  granting  privilege  to  place 
wires  along  streets  and  alleys  and  public  places 
within  time  provided  by  the  Keyes  Ordinance, 
any  time  limit  of  articles  2  and  9,  having  been 
brought  down  to  the  date  of  the  Keyes  Ordi- 
nance by  its  section  604H. 


2.  Municipal  Corporations  «3=»112(3)— Ob- 
dinances— Title  and  Subject— Electrio 
Wires. 

Ordinance  No.  18680  of  city  of  St  Louis, 
establishing  a  district  wherein  electric  wires  are 
required  to  be  placed  in  conduits,  despite  its 
title,  has  to  do  with  permitting  the  stringing  of 
overhead  wires  by  persons  or  corporations  ac- 
cepting and  complying  with  Revised  Ordinances, 
c.  15,  arts.  2,  9. 

3.  Electricity  €=»9(2) — Overhead  Wires- 
Right  of  Power  Company— Municipal 
Ordinances. 

Power  company,  by  acceptance  of  terms  pre- 
scribed by  Ordinance  No.  18680  of  the  city  of 
St  Louis,  within  the  time  therein  prescribed, 
and  by  acceptance  of  the  terms  and  compliance 
with  the  provisions  of  Revised  Code  of  Ordi- 
nances of  1895,  c.  15,  arts.  2,  9,  within  tbe  time 
designated  in  the  Keyes  Ordinance,  obtained 
authority  to  erect  poles  and  string  overhead 
electric  wires  in  district  proposed  outside  ot  the 
restricted  underground  district  established  by 
the  ordinance. 

Appeal  from  St.  Louis  Circuit  Court;  En- 
gene  McQuillln,  Judge. 

Suit  for  Injunction  by  Simon  H.  Frolich- 
steln  against  the  Cupples  Station  Light  Heat 
ft  Power  Company  and  the  City  of  St  Louis. 
From  Judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

See,  also,  201  S.  W.  897. 

Schnurmacher  ft  Rassieur  and  John  M. 
Goodwin,  all  of  St  Louis,  for  appellant. 

Nathan  Frank,  Charles  W.  Bates,  and  I.  R 
Kelso,  all  of  St  Louis,  for  respondent  Cup- 
ples Station  Light  Heat  ft  Power  Co. 

Charles  H.  Danes  and  H.  A.  Hamilton, 
both  of  St  Louis,  for  respondent  City  of  St 
Louis. 

REYNOLDS,  P.  J.  On  August  8th,  1914, 
plaintiff  commenced  this  action  against  Cup- 
ples Station  light  Heat  ft  Power  Company 
(hereafter,  for  brevity,  called  Cupples  Com- 
pany), and  the  City  of  St  Louis,  by  filing  a 
petition,  In  which,  averring  tbe  Incorporation 
of  the  Cupples  Company  under  the  general 
laws  of  this  state,  and  that  the  defendant 
City  of  St  Louis  is  a  municipal  corporation 
of  this  state,  It  is  set  out  that  plaintiff  is 
the  owner  of  a  certain  lot  situated  on  Mi- 
nerva Avenue,  in  the  City  of  St.  Louis,  and 
that  the  Cupples  Company  la  about  to  erect 
in  front  of  it,  poles  "whereon  to  string  elec- 
tric wires  carrying  a  high  voltage  of  electric 
current,"  without  the  .consent  or  approval  of 
plaintiff,  and  against  his  wish,  and  is  about 
to  do  so  with  the  license,  permit  and  consent 
of  the  City  of  St  Louis,  undertaken  to  be 
given  and  granted  by  the  Board  of  Public 
Improvements  of  the  city.  Plaintiff  prays 
for  an  Injunction  restraining  the  placing:, 
erecting  or  maintaining  of  any  poles  by  de- 
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fendant  Cupples  Company  In  front  of,  adja- 
cent, or  contingent  to  the  property  of  plain- 
tiff pending  the  hearing  of  the  cause,  and 
that  on  final  hearing  a  permanent  Injunction 
be  issued,  restraining  defendant  from  doing 
any  of  the  acts  aforesaid.  Upon  the  filing  of 
this  petition  a  temporary  injunction  was  is- 
sued. Thereafter  proceedings  were  Institut- 
ed for  contempt  for  alleged  violation  of  the 
temporary  Injunction.  Each  defendant  made 
return  to  this,  but  this  proceeding  for  con- 
tempt being  afterwards  abandoned,  the  re- 
turns, by  leave  of  court,  stood  as  answers  to 
the  petition  and  we  will  so  treat  them. 

The  answer  of  the  Cupples  Company,  ad- 
mitting Its  Incorporation  and  that  of  its  co- 
defendant,  denies  that  it  Is  about  to  or  will 
erect  "In  front  of  the  plaintiff's  said  prop- 
erty" any  poles,  and  denies  each  and  every 
allegation  In  the  petition  except  those  alleg- 
ing the  incorporation  of  Itself  and  its  co-de- 
fendant 

The  answer  of  the  City  of  St  Louis,  after 
denying  the  allegations  in  the  petition,  sets 
up  the  adoption  of  ordinance  No.  18,680,  and 
its  approval  September  8th,  1896,  this  ordi- 
nance commonly  known  as  the  "Keyes  Ordi- 
nance." The  terms  of  the  ordinance  are  set 
out,  among  them  the  provision  that  the  cor- 
porations referred  to,  as  a  condition  preced- 
ent to  the  acquisition  of  the  privileges  de- 
scribed, agree  to  comply  with  the  terms  and 
conditions  of  article  2,  and  article  9,  chapter 
15,  of  an  ordinance  In  revision  of  the  ordi- 
nance of  the  city  approved  April  7th,  1898, 
and  that  before  the  expiration  of  the  period 
of  90  days  after  the  passage  of  ordinance 
18,680,  the  Cupples  Company  was  duly  au- 
thorized by  its  charter  to  operate  wires,  eta, 
and  that  on  dates  named,  running  from  De- 
cember 4th  to  December  30th,  1896,  it  duly 
filed  with  the  City  Register  written  accept- 
ances of  all  the  terms  and  conditions  of  ar- 
ticles 2  and  9,  chapter  IS  of  the  Revised  Or- 
dinance, approved'  April  7th,  1893,  and  of  all 
the  terms  and  conditions  and  obligations  of 
ordinance  18,680,  and  had  duly  executed  the 
bonds  required  by  those  articles  and  by  or- 
dinance No.  18,680,  and  that  the  bonds  had 
been  duly  approved  by  the  Mayor  and  Coun- 
cil of  the  City  of  St  Louis.'  It  is  further 
averred  that  Minerva  Avenue  is  a  public 
street  in  the  city  and  that  the  part  of  It 
referred  to  Is  outside  of  the  limits  prescribed 
by  ordinance  No.  18,680,  within  which  all 
wires,  tubes,  cables,  etc.,  conveying  electrici- 
ty were  required  to  be  placed  below  the  sur- 
face of  the  streets,  alleys,  etc.;  that  on  or 
about  August  3d,  1914,  the  Cupples  Company 
duly  applied  to  the  Board  of  Public  Improve- 
ments of  the  City  of  St  Louis  for  a  permit 
to  erect  a  pole  at  the  point  described  in 
plaintiff's  petition,  for  the  purpose  of  placing 
wires  and  cables  conducting  electricity  there- 
on, and  that  on  or  about  August  5th,  1914, 
the  Board  of  Public  Improvements  of  the 


city  duly  issued  a  permit  to  the  Cupples  Com- 
pany pursuant  to  the  terms  of  ordinance  No. 
18,680  and  not  otherwise. 

General  denials  by  way  of  replies  to  these 
returns,  substituted  as  answers,  were  filed  In 
due  time,  the  cause  was  heard  before  the 
court  the  temporary  injunction  dissolved 
and  plaintiff's  action  dismissed,  there  being 
a  Judgment  for  the  defendants. 

Prom  this  an  appeal  was  taken  to  the  Su- 
preme Court  That  court  holding  that  the 
City  of  St  Louis  was  not  a  necessary  party 
to  the  proceeding  and  that  its  presence  alone 
sustained  the  Jurisdiction  of  the  Supreme 
Court,  transferred  the  cause  to  our  court 
Frolichsteln  v.  Cupples  Station  Light  Heat 
&  Power  Co.  et  al.,  not  yet  officially  reported, 
but  see  201  S.  W.  897. 

At  the  trial  It  was  stipulated  by  counsel 
that  permits  were  Issued  to  the  Cupples  Com- 
pany, among  others,  In  accordance  with  ordi- 
nance No.  18,680,  and  that  the  Cupples  Com- 
pany acquired  whatever  authority  it  had 
through  the  permit  Issued  to  It  under  that  or- 
dinance; that  within  ninety  days  after  the 
passage  of  ordinance  No.  18,680,  the  defend- 
ant Cupples  Company  was  duly  authorized  by 
its  charter  to  operate  wires,  tubes  and  cables 
conducting,  transmitting  or  employing  elec- 
tricity for  public  use  in  the  City  of  St  Louis, 
and  that  it  did,  on  or  about  the  4th  day  of 
December,  1896,  file  with  the  City  Register 
its  written  acceptance  of  all  the  terms  and 
conditions  of  article  2,  and  also  article  9,  of 
chapter  15,  of  the  Revised  Ordinances  of  the 
City  of  St  Louis,  approved  April  7th,  1893; 
that  on  or  about  December  5th,  1896,  said 
Cupples  Company  duly  executed  its  bond  to 
the  City  of  St.  Louis  in  the  penal  sum  of 
$20,000,  conditioned  that  it  would  comply 
with  all  of  the  conditions  of  article  2  and 
article  9,  chapter  15,  of  the  Revised  Ordi- 
nances of  the  City  of  St  Louis,  approved 
April  7th,  1893 ;  that  said  bond  was  duly  ap- 
proved by  the  Mayor  and  Council  of  the  City 
of  St  Louis;  that  on  the  5th  day  of  De- 
cember, 1896,  the  defendant  Cupples  Compa- 
ny executed  its  bond  to  the  City  of  St  Louis 
In  the  sum  of  $50,000,  conditioned  that  all  of 
its  conduits,  ducts,  manholes  and  other  ap- 
purtenances should  be  constructed  in  strict 
accordance  with  plans  approved  by  the 
Board  of  Public  Improvements  of  the  City 
of  St  Louis  and  to  hold  said  city  harmless 
from  all  suits  for  damages  which  might 
arise  from  the  construction  of  said  appli- 
ances, and  that  it  would  faithfully  comply 
with  all  the  terms  of  article  2,  as  amended, 
of  chapter  15,  and  of  article  9,  of  chapter  15, 
of  the  Revised  Ordinances  of  the  City  of  St. 
Louis,  approved  by  the  Mayor  and  Council 
of  the  City  of  St  Louis;  that  on  or  about 
the  30th  day  of  December,  1896,  the  Cupples 
Company  duly  executed  its  bond  to  the  City 
of  St  Louis  in  the  sum  of  $20,000,  condition- 
ed that  it  would  comply  with  all  of  the  eon- 
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dittons  of  article  0*  chapter  15,  of  the  Re- 
vised Ordinances  of  Ike  City  of  St  Louis, 
approved  April  7th,  1883;  that  said  bond 
was  duly  approved  by  the  Mayor  and  Council 
of  the  City  of  St.  Louis;  that  the  accept- 
ances and  these  bonds  were  all  required  of 
companies  seeking  to  qualify  and  to  secure 
the  benefits  of  the  provisions  of  what  is 
known  as  the  Keyes  Ordinance  (ordinance 
No.  18,680),  to  qualify  the  companies  under 
that  Keyes  Ordinance;  that  the  street  where 
these  poles  were  being  erected  or  threatened 
to  be  erected,  Is  a  public  street  of  the  City 
of  St  Louis,  and  that  that  part  of  the 
street  where  the  poles  were  threatened  to  be 
erected  Is  outside  of  the  restricted  limits 
specified  in  the  limits  of  the  Keyes  Ordinance 
(No.  18.680X 

Plaintiff  Introduced  no  oral  evidence. 

Defendants  Introduced  In  evidence  ordi- 
nance No.  11,976,  approved  March  20th,  1882. 
An  analysis  of  this  ordinance,  as  far  as  nec- 
essary, will  be  found  in  the  opinion  of  the 
learned  circuit  Judge  hereafter  embodied. 
Also  ordinance  No.  12,723,  approved  March 
15th,  1884.  See  Revised  Ordinances  1887 
(Sullivan's  Edition),  adopted  by  ordinance 
No.  14,000,  approved  April  12th,  1887,  and 
there  appearing  as  sections  681  to  692,  ar- 
ticle 2,  chapter  15.  The  concluding  two  sec- 
tions of  ordinance  No.  12,723  (sections  12 
and  13)  do  not  appear  In  Sullivan's  Edition, 
section  12  repealing  all  ordinances  or  parts 
of  ordinances  Inconsistent  with  the  terms 
of  this  ordinance,  and  section  13  being  a 
reservation  on  the  part  of  the  city  of  the 
right  to  amend,  alter  or  repeal  the  ordinance 
at  any  time.  Also  ordinance  No.  16,894,  ap- 
proved October  26th,  1892,  which  struck 
out  sections  581,  688,  584,  585  and  580,  as 
there  appearing  in  article  2,  chapter  15,  and 
substituted  5  sections  In  lieu  of  them.  As 
amended  they  appear  as  sections  608,  60S, 
608,  607  and  608,  of  the  revision  of  revised 
ordinance  No.  17,188,  approved  April  7th, 
1893,  article  2,  chapter  15,  Krum's  Edition. 
Also  ordinance  No.  18,157,  approved  July 
81st,  1895,  which  amends  section  604,  ar- 
ticle 2,  chapter  15,  Krum's  Edition,  supra,  by 
inserting  a  new  section  in  lieu  thereof.  As 
this  is  one  of  the  ordinances  repealed  by 
the  Keyes  Ordinance  It  Is  not  necessary  to 
set  It  out 

The  next  ordinance  offered  was  No.  18,- 
480,  approved  April  20th,  1896.  As  it  was 
agreed  at  the  hearing  that  this  ordinance 
had  never  been  accepted  or  acted  upon  by 
any  one,  and  as  it  was  repealed  by  the 
Keyes  Ordinance,  it  Is  not  necessary  to  set 
It  out  The  next  ordinance  Introduced  In 
evidence  was  No.  18,680,  the  Keyes  Ordi- 
nance. As  that  is  fully  commented  on  in 
the  opinion  of  the  learned  circuit  judge, 
hereafter  referred  to,  it  is  not  necessary  to 
set  it  out,  further  than  to  say  that  it  first 
appeared  la  McQuillln's  Municipal  Code  of 


1960,  as  parts  of  article  8,  chapter  12.  Ar- 
ticle 2,  chapter  15,  of  the  Revised  Ordinance 
(No.  17,188,  approved  April  7th,  1883),  and 
article  9  of  the  same  chapter  (see  Krum's 
Edition  of  1896)  were  also  In  evidence. 

The  only  oral  testimony  was  given  by  a 
witness  called  by  defendants,  who  testified 
that  he  had  entered  Into  office  as  supervis- 
or of  city  lighting  In  St  Louis  in  1890,  and 
was  In  that  office  in  the  fall  of  1896.  He 
testified  that  he  was  familiar  with  the  con- 
ditions that  existed  throughout  the  City  of 
St  Louis  in  respect  to  electric  light  conduits, 
wiring  systems  and  things  of  that  sort; 
that  up  to  and  before  1896,  electricity  was 
conducted  through  the  streets  of  the  city  for 
commercial  purposes  by  overhead  conduc- 
tors, that  being  the  plan  prevailing  through- 
out the  whole  city,  that  Is  conducted  by  lines 
and  wires  supported  by  poles;  that  prior  to 
September,  1886,  there  were  some  conduits 
laid  for  conveyance  of  electric  current, 
known  as  mutual  or  neighborhood  conduits, 
but  these  were  not  of  much,  If  any,  com- 
mercial importance;  remembered  the  pas- 
sage of  ordinance  No.  18,680,  commonly 
known  as  the  "Keyes  Ordinance,"  which  was 
passed  In  September,  1896,  which  created  a 
so-called  underground  district  within  which 
wires  conveying  electric  current  were  re- 
quired to  be  put  underground.  The  only 
conduits  outside  of  that  district  up  to  that 
time  were  In  Benton  and  Waverly  Places, 
probably  covering  about  2,000  feet,  the  elec- 
tricity used  for  lighting  those  private  places. 
These  were  afterwards  connected  with  the 
public  conduit  for  commercial  purposes.  It 
was  admitted  that  what  was  known  as  or- 
dinance No.  11,876,  approved  March  30th, 
1882,  and  before  the  adoption  of  the  Keyes 
Ordinance,  was  never  accepted  by  any  per- 
son or  corporation;  that  ordinance  No.  18,- 
480,  approved  April  20th,  1896,  was  never 
accepted  by  any  person  or  corporation  and 
nothing  was  ever  done  or  undertaken  under 
It  and  It  was  abandoned. 

Plaintiff  then  offered  in  evidence  five  ex- 
hibits, being  the  acceptance  by  the  Cupples 
Company  of  all  the  terras  and  obligations 
and  conditions  of  ordinance  No.  18,680,  as 
also  of  "all  the  terms,  conditions  and  obli- 
gations in  all  respects  of  article  2  and  ar- 
ticle 9,  of  chapter  15,  of  the  Revised  Ordi- 
nances of  the  dty  of  'St  Louis,  approved 
April  7th,  1898,  and  of  an  ordinance  amend- 
atory thereof,  being  ordinance  No.  18,680, 
approved  September  8th,  1886,"  as  also  two 
bonds  for  $20,000  each,  required  by  those 
articles,  as  well  as  the  bond  for  (50,000,  re- 
quired by  ordinance  No.  18,680,  all  of  which, 
bore  the  certificate  of  the  City  Counselor 
that  they  were  in  due  form  of  law,  were 
approved  by  the  Mayor  on  various  dates 
from  December  4th  to  December  30th,  1898, 
and  by  the  City  Council  and  duly  filed  with. 
the  City  Register. 
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Itn  assignments  of  error  by  tin  learned 
counsel  for  the  appellant  are  to  the  action 
of  the  trial  court  In  holding  and  adjudging 
that  persona,  corporations  or  associations, 
who  had  compiled  with  ordinance  No.  18,680, 
and  no  more,  were  entitled  to  permits  or  a 
franchise  to  place  wires  above  the  surface 
of  the  ground  In  the  streets,  alleys  and 
public  places  of  the  city,  here  referring  to 
Minerva  avenue  In  front  of  the  abutting 
property  of  plaintiff,  that  point  being  out- 
side of  the  prohibited  district  within  which 
all  wireB  were  required  to  be  placed  under- 
ground. 

Learned  counsel  for  the  city  contend  that 
the  Issuing  of  the  permits  to  the  Cupples 
Company  was  regular  and  In  conformity  with 
the  ordinances,  and  that  therefore  the  Judg- 
ment of  the  circuit  court  should  be  sus- 
tained. 

Learned  counsel  for  the  Cupples  Company 
also  argue  that  the  respondent  had  complied 
with  all  the  requirements  of  ordinance  No. 
18,680,  commonly  known  as  the  Keyes  Or- 
dinance, and  that  the  record  shows  that,  and 
that  it  is  not  questioned  in  the  case;  that 
the  provisions  of  article.  2,  of  chapter  15, 
of  the  Revised  Ordinances  of  the  city,  after 
the  enactment  of  the  Keyes  Ordinance,  grant- 
ed  to  all  those  who  comply  with  the  require- 
ments of  these  ordinances,  an  electric  wire 
franchise  to  use  the.  streets  and  alleys  and 
public  places  in  the  city  for  the  transmission 
of  electricity  in  serving  the  public,  and  as 
bearing  upon  the  construction  of  these  or- 
dinance provisions,  it  is  suggested  that  aft- 
er the  adoption  of  an  amendatory  ordinance, 
the  amendment  forms  part  of  the  ordinance 
amended  and  the  two  form  one  complete 
ordinance  and  must  be  read  as  one  in  its 
application  to  future  transactions;  that  the 
ordinance  is  to  be  construed  as  a  whole,  in- 
cluding the  title,  and  that  a  fair  and  rea- 
sonable meaning  shall  be  accorded,  giving 
the  full  effect  to  all  the  language  and  dis- 
carding none  of  it  as  meaningless;  that 
Acts  granting  franchise  rights  In  the  streets 
should  he  construed  so  as  to  prevent  monop- 
olies; that  the  Keyes  Ordinance  was  au- 
thority from  the  Municipal  Assembly  as  re- 
quired by  section  603,  of  article  2,  of  chap- 
ter IS,  of  the  revised  ordinance  granting 
to  respondent,  upon  compliance  with  its 
terms,  the  privilege  of  placing  wires,  etc., 
along  the  streets  and  alleys  and  public  plac- 
es of  the  city,  and  that  the  title  of  the  Keyes 
Ordinance  is  sufficient  to  Justify  provisions 
relating  to  overhead  as  well  as  underground 
electric  wires  and  appurtenances. 

By  a  reply  brief  learned  counsel  for  ap- 
pellant contend  that  the  Keyes  Ordinance  is 
confined  to  and  muBt  be  construed  as  only 
granting  underground  and  conduit  privileges. 

It  is  not  out  of  place  to  note  that  the  learn- 
ed Judge  of  the  Supreme  Court  who  wroto 
the  opinion  in  this  case,  said: 


'In  passing  it  might  be  stated  that  the  Union 
Electric  Light  &  Power  Company,  though  not 
a  party  to  the  record,  is  also  interested  in  the 
case,  in  that  it  does  not  want  the  Cupples  Com- 
pany to  enter  that  field  as  a  competitor  in  busi- 
ness, and  Is  assisting  the  plaintiff  in  the  prose- 
cution of  this  case." 

That  is  still  the  situation. 

We  have  before  us  the  opinion  filed  with 
his  decision  in  the  case  by  the  learned  cir- 
cuit Judge  who  heard  and  determined  it.  As 
that  Judge  was  the  author  and  annotator  of 
the  Municipal  Code  of  1000,  as  also  author  of 
a  very  extensive  and  accepted  work  on  mu- 
nicipal corporations  (McQuillln  on  Municipal 
Corporations),  we  have  no  hesitation  in  fol- 
lowing his  analysis  of  the  history  of  the 
municipal  legislation  on  this  matter  and  avail 
ourselves  of  the  opinion  which  he  filed  by 
extracting  therefrom  the  following: 

After  stating  the  claims  of  the  several  par- 
ties that  learned  Judge  says: 

"The  precise  question  presented  for  determi- 
nation, therefore,  Is  whether  the  defendant  com- 
pany is  entitled  to  maintain  poles  and  wires  for 
the  distribution  of  electricity  in  those  parts  of 
the  City  outside  of  the  underground  district 
defined  by  Ordinance  No.  18,680,  usually  called 
the  Keyes  Ordinance. 

"Whatever  right,  if  any,  the  defendant  Com- 
pany has  in  this  respect  is  in  the  nature  of  a 
franchise  duly  obtained  from  the  municipality, 
and  in  the  City  of  St  Louis  such  franchise  right 
can  be  granted  legally  only  by  ordinance,  either 
general  or  special.  No  special  ordinance  is 
claimed  .to  exist  here,  but  defendant  Company 
relies  alone  on  the  general  ordinances  of  the 
City  of  St.  Louis. 

"The  state  of  the  legislation  on  the  part  of 
the  City  discloses  the  following  facts: 

"By  virtue  of  Section  1158,  Revised  Code  of 
the  City  of  St  Louis,  1912  (Section  1093,  Re- 
vised Code,  1903),  and  Section  1070,  Municipal 
Code,  1901,  which  provision  is  part  of  Ordi- 
nance 16,894,  approved  October  26,  1892,  wires, 
tubes  and  cables  conveying  electricity  for  the 
production  of  light  heat  or  power  can  be  placed 
along  or  across  any  of  the  streets,  alleys  and 
public  places  in  the  City,  by  any  person,  cor- 
poration or  association,  on  one  of  two  condi- 
tions only: 

"1.  By  having,  prior  to  October  26,  1892, 
accepted  and  complied  with  Ordinance  No.  12,- 
723,  approved  March  15,  1884. 
'  "2.  By  due  authorization  by  the  Municipal 
Assembly  (by  ordinance)  and  then  only  as  pro- 
vided by  ordinance. 

"The  first  ordinance  on  this  subject  is  No. 
11,976,  approved  March  30,  1882,  and  the  first 
section  thereof  provides: 

"  That  no  wires'  or  cables  conveying  electric- 
ity for  the  production  of  light  or  power  shall 
be  placed  along  or  across  any  of  the  streets 
or  alleys  in  the  City  of  St  Louis,  except  as 
hereinafter  provided.' 

"Section  1  of  Ordinance  12,723,  approved 
March  15,  1884  (being  the  second  ordinance  on 
the  subject),  employs  the  same  language. 

"Section  2  of  Ordinance  11,976  provides  that 
aE. such  wires  or  cables  along  or  across  any  of 
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the  streets  or  alleys  'shall  be  placed  at  such  a 
distance  below  the  surface  of  the  ground,  and 
in  such  manner,  as  shall  be  prescribed  by  the 
Board  of  Public  Improvements.' 

"Section  2  of  Ordinance  12,723  provides  that 
all  such  wires,  tubes  and  cables  along  or  across 
any  of  the  streets,  alleys  or  public  places  'shall 
be  placed  at  such  distance  above  or  below  the 
surface  of  the  ground,  and  secured  in  such  man- 
ner as  shall  be  prescribed  by  the  Board  of  Pub- 
lic Improvements.'  The  latter  ordinance  does 
not  repeal  section  2  of  Ordinance  11,976  or  any 
part  thereof,  by  express  terms,  but  contains  the 
common  general  statement  'That  all  ordinances 
or  parts  of  ordinances  inconsistent  with  the 
terms  of  this  ordinance  be  and  the  same  are 
hereby  repealed.'     (Section  12.) 

"Ordinance  No.  12,723  provides  a  complete 
method  for  placing  wires,  etc.,  and  Section  3 
thereof  conferred  the  right  in  broad  terms  on 
'any  person  or  persons,  corporation  or  associa- 
tion,' but  Section  1186,  R,  C.  1912  (Section 
1118,  R.  C.  1907,  and  Section  1095,  M.  C.  1901, 
which  is  a  part  of  Ordinance  No.  16,894,  here- 
inafter mentioned,  and  which  repeals  Section  3 
of  Ordinance  No.  12,723),  restricts  the  right  to 
such  'person  or  persons,  corporation  or  associa- 
tion duly  authorized  to  do  business  in  the  City,' 
etc 

"Ordinance  12,723  was  incorporated  in  the 
revision  of  the  general  ordinance  of  1887,  under 
the  designation  of  Article  II,  Chapter  15,  and 
its  several  provisions  became  Sections  581  to 
592,  both  inclusive ;  and  Section  2  thereof,  above 
luoted,  became  Section  582  of  that  revision. 

"Ordinance  No.  16,894  was  approved  October 
26,  1892.  It  is  an  amendment  to  certain  sec- 
tions of  Article  II,  Chapter  15,  of  the  Revision 
of  1887,  by  striking  out  Sections  581,  583,  584, 
585  and  586,  and  enacting  new  sections  in  lieu 
thereof;  but  Sections  582,  587  to  592,  both  in- 
clusive, were  not  altered  by  this  legislation.  The 
new  Section  581  of  Ordinance  16,894  provides 
'that  no  wires  or  cables  conveying  electricity 
for  the  production  of  light,  heat  or  power  shall 
hereafter  be  placed  along  or  across  any  of  the 
streets,  alleys  or  public  places  in  the  City  of 
St.  Louis  by  any  person,  corporation  or  associa- 
tion not  having  previous  to  the  passage  of  this 
ordinance  (October  26,  1892)  accepted  and  com- 
plied with  Ordinance  12,723,  now  amended,  or 
shall  be  duly  authorized  by  the  Municipal  As- 
sembly, and  that  only  as  hereinafter  provided.' 

"This  new  Section  581  became  Section  603 
of  the  revision  of  general  ordinances  approved 
April  7,  1893,  and  Section  582  of  the  revision  of 
1887  became  Section  604  of  the  revision  of  1893, 
which  section  is  Section  2  of  Ordinance  12,723. 

"By  comparison  of  Ordinances  12,723  and 
16,894,  it  appears  that  the  latter  ordinance,  by 
amendment  of  Article  II,  Chapter  15,  of  the 
revision  of  1887,  repealed  Sections  X,  3,  4,  5 
and  6  of  the  former  ordinance,  and  permitted 
the  following  sections  to  stand:  2,  7,  8,  9,  10, 
11,  12  and  13. 

"Section  2  of  Ordinance  12,723,  although  not 
repealed  by  express  terms,  is  superseded  by  Sec- 
tion 1169,  R.  O.  1912  (Section  1094,  R.  G.  1907, 
and  Section  1071,  M.  C.  1901),  as  the  Utter 
provisions  are  not  inconsistent. 

"Section  7  is  now  Section  1190,  R.  O.  1912 
(Section  1122,  R.  O.  1907,  and  Section  1099,  M. 
O.  1901). 

"Section  8  is  now  Section  1191,  B.  a  1912 


(Section  1128,  B.  0. 1907,  and  Section  1100,  M. 
O.  1901). 

"Section  9  is  now  Section  1192,  B.  C.  1912 
(Section  1124,  B.  O.  1907,  and  Section  1101, 
M.  C.  1901). 

"Section  10  is  now  Section  1193,  B.  O.  1912 
(Section  1125,  B.  a  1907,  and  Section  1102,  M. 
C.  1901). 

"Section  11  is  now  Section  1194,  B.  a  1912 
(Section  1126,  R.  C.  1907,  and  Section  1104, 
M.  C.  1901). 

"Section  12  relates  to  repealing  of  inconsistent 
ordinances. 

"Section  13  is  now  Section  1195,  R.  0.  1912 
(Section  1127,  B.  a  1907,  and  Section  1104,  M. 
O. 1901). 

"As  already  stated,  Section  8  of  Ordinance 
12,723  extended  the  right  to  place  wires,  etc., 
on  the  conditions  therein  specified  in  broad 
terms  'to  any  person,  persons,  corporation  or 
association.'  Ordinance  No.  16,894  restricted 
the  right— first,  to  such  persons,  corporations  or 
associations  as  are  duly  authorized  by  ordinance 
to  do  business  in  the  City,,  etc.;  second,  to 
those  who  had  qualified  under  Ordinance  12,723 
prior  to  October  26, 1892,  or  who  should  obtain 
permission  by  ordinance  (either  general  or  spe- 
cial). 

"Ordinance  18,157,  approved  July  31,  1895, 
struck  oat  Section  604  of  the  Revision  of  1893 
and  inserted  in  lieu  thereof  a  new  section  which, 
in  substance,  provided  that  wires  placed  above 
the  surface  of  the  ground  should  be  under  the 
direction  of  the  Board  of  Public  Improvements, 
and  that  an  ordinance  was  necessary  to  confer 
the  power  to  place  wires  below  the  surface  of  the 
ground,  and  that  the  work  should  be  done  under 
tile  supervision  of  the  Board  of  Public  Improve- 
ments, etc. 

"Ordinance  No.  18,480  was  approved  April 
20,  1896,  and  was  an  amendment  to  Section 
604  of  the  Revision  of  1893  (although,  as  above 
mentioned,  Ordinance  No.  18,157  struck  out  this 
section  and  in  lieu  thereof  enacted  new  provi- 
sions), by  striking  out  that  section  and  enacting 
several  new  sections  relating  chiefly  to  placing 
wires  underground. 

"Ordinance  No.  18,680  was  approved  Septem- 
ber 8,  1896,  and  amended  Section  604  of  the 
Revision  of  1893,  as  amended  by  Ordinances 
18,157  and  18,480  by  striking  out  that  section 
and  inserting  in  lieu  thereof  several  new  sec- 
tions. This  legislation  is  commonly  called  the 
Keyes  Ordinance. 

"As  mentioned  above,  Ordinance  18,157 
amended  Section  604  of  the  Revision  of  1893, 
and  after  that  time  Ordinance  18,480  sought  to 
do  the  same  thing.  The  first  section  of  the 
Keyes  Ordinance  ignores  the  attempt  made  by 
the  latter  ordinances  and  expressly  limits  its 
legislative  scope  to  amending  Section  604  of  the 
Revision  of  1893,  as  amended  by  Ordinance 
18,157,  by  striking  out  that  section  and  insert- 
ing in  lieu  thereof  the  following: 

"'Section  604.  All  wires,  tubes  or  cables 
conducting  or  transmitting  electricity  along  or 
across  any  street,  alley  or  public  place  of  the 
City  of  St  Louis,  which  are  to  be  placed  above 
the  surface  of  the  ground,  shall  be  secured  and 
placed  in  such  manner  as  the  Board  of  Public 
Improvements  may  prescribe.' 

"This  is  in  BUbstance  the  amendment  con- 
tained in  Ordinance  18,157,  and  the  precise  lan- 
guage employed  in  Ordinance  No.  18,480,  which 
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Utter  ordinance,  it  should  b«  mentioned,  having 
been  regarded  aa  invalid,  was  nerer  conceived  to 
be  in  force. 

"Section  604-V  of  the  Keyes  Ordinance  re- 
pealed by  express  terms  Ordinances  18,167  and 
18,480. 

"Following  the  amendment  of  Section  604,  as 
above  set  forth,  the  Keyea  Ordinance  proceeds 
to  enact  twenty-two  new  sections,  numbers  604- 
A  to  604-V,  inclusive 

"From  the  above  recited,  it  la  evident  that 
the  general  ordinances  of  the  City  of  St  Louis, 
concerning  electric  light  franchises,  exhibit  a 
patchwork  of  legislation  seemingly  more  or  less 
incongruous— an  inevitable  result  in  the  process 
of  providing  reasonable  contractual  and  police 
regulation  of  a  business  presenting  intricacies 
and  complications  as  it  developed  by  the  appli- 
cation of  skill  and  science,  and  the  keen  com- 
petition, as  well  as  the  desire  to  thwart  it  and 
thus  secure  exclusive  municipal  privileges,  ever 
present  when  tempting  pecuniary  rewards  are 
the  spring  to  activity.' 

"Before  the  expiration  of  ninety  days  after 
the  passage  of  the  Keyes  Ordinance,  the  defend- 
ant Company  was  duly  authorized  by  its  charter 
to  operate  wires,  tubes  and  cables  for  the  trans- 
mission of  electricity  for  public  use,  and  did 
within  such  time,  in  December,  1896,  file  accept- 
ance of  all  the  terms  and  conditions  of  Articles 
II  and  IX  of  Chapter  IK  of  the  revision  of  gen- 
eral ordinances  of  1883,  and  also  of  all  terms 
and  conditions  of  Ordinance  18,680,  together 
with  the.  required  bonds. 

•  ••*•• 

"Section  604-H  of  the  Keyes  Ordinance  pro- 
vides by  express  terms  that  the  acceptors  there- 
of should  also  accept  Article  IT  and  IX  of  Chap- 
ter 15  of  the  Revised  Ordinance  of  1898,.  and, 
in  addition,  thereto,  'and  all  other  ordinances 
in  force  at  such  time.'  Article  II  of  Chapter 
15  of  the  Revision  of  1893  was  Ordinance 
12,723,  as  amended  in  manner  and  form  pointed 
out  above,  prior  to  1896. 

"Is  it  not  manifest  from  this  statement  that 
the  Keyes  Ordinance  deals  directly  with  over- 
head electric  work?  If  not,  why  does  the  ordi- 
nance demand  acceptance  of  such  of  the  provi- 
sions of  Ordinance  12,723  then  known  to  be  in 
force? 

"It  thus  appears  that  those  who  elected  to 
qualify  under  the  Keyes  Ordinance  were  re- 
quired to  take  the  same  kind  of  steps  and  per- 
form the  same  kind  of  acts— file  acceptances 
and  bonds— as  those  who  qualified  under  Ordi- 
nance 12,723.  While  this  similarity  of  accept- 
ances and  bonds  may  not  alone  warrant  the 
conclusion  that  like  overhead  wire  privileges 
were  to  be  extended,  it  is  at  least  some  evidence 
that  one  purpose  of  the  latter  ordinance  was  to 
continue  the  earlier  .provisions  touching  the  plac- 
ing of  wires  above  ground  and  extend  them  to 
eligible  applicants.  Instead  of  passing  sub 
silentio  the  provisions  of  Ordinance  12,723,  per- 
taining to  this  matter,  the  Keyes  Ordinance 
gave  them  at  least  a  nod  of  recognition.  But  it 
may  be  urged  with  much  plausibility  that  it 
did  not  and  could  not  legally  go  so  far  as  to  re- 
enact  in  form  that  provision  of  the  former  ordi- 
nance which,  as  mentioned  above,  had  been  re- 
pealed by  Ordinance  16,894,  without  repealing 
'by  express  terms'  (St.  Louis  Charter,  Article 
III,  Section  28)  that  provision.  Moreover,  the 
mere  repeal  of  such  provision  by  express  terms 


would  not  have  resulted  in  reviving  in  form  the 
provision  in  Ordinance  12,723,  which  was  repeal- 
ed by  Ordinance  16394.  (R.  S.  1909,  Section 
8060;  R.  0.  Sees.  50,  60;  2  McQufllin,  Munici- 
pal Corporations,  Sec.  834.) 

"However,  it  was  entirely  competent  for  the 
Keyes  Ordinance  to  remove  the  restriction  im- 
posed by  Ordinance  16,894  (Section  1158,  R.  C. 
1912;  Section  1070,  M.  a  1001)  and  reinstate 
therein  in  express  language  or  in  substance  the 
provisions  of  Ordinance  12,723  concerning  the 
placing  of  electric  wires  above  the  surface  of 
the  ground  outside  of  the  underground  district 
denned  by  it. 

"It  will  be  noted  that  the  second  restriction, 
aa  above  mentioned,  is  that  no  one  can  place 
wires,  etc.,  along  or  across  any  of  the  streets. 
etc.,  *unless  duly  authorized  by  the  Municipal 
Assembly,  and  then  only  as  provided  by  ordi- 
nance.' (Section  1158,  R.  O.  1912).  Thus  the 
question  is  clearly  denned:  Is  the  Keyes  Ordi- 
nance such  authorization? 

"After  the  passage  of  the  Keyes  Ordinance, 
the  municipal  legislation  relating  to  the  subject 
appears  to  require  that  it  should  be  read  as 
follows:  , 

"Section  604  of  the  Keyes  Ordinance,  which 
is  Section  1159,  R.  C.  1912;  Section  1004,  R. 
a  1907,  and  Section  1071,  M.  C.  1901,  and  a 
modification  of  Section  2  of  Ordinance  12,728. 
Then  Sections  7,  8,  9,  10,  11  and  13  of  Ordi- 
nance 12,723.  Then  the  five  new  sections  en- 
acted by  Ordinance  16,894  in  amending  Sections 
581,  583,  584,  585  and  586  of  Article  II,  Chap- 
ter 15,  of  the  Revision  of  1887,  which  new  sec- 
tions stand  in  lieu  of  Sections  1,  3,  4,  5  and  6 
of  Ordinance  12,723.  After  this,  the  entire 
Keyes  Ordinance  is  to  be  read  from  Sections 
604-A  to  605-V,  both  inclusive. 

"Read  in  this  manner,  it  is  evident  that  the 
Keyes  Ordinance  is  merely  an  amendment  re- 
quiring the  removal  of  poles  and  electric  wires 
within  a  defined  district  and  providing  for  plac- 
ing them  underground  in  that  district  and  per- 
mitting the  prior  legislation  as  to  placing  of 
poles  and  electric  wires  beyond  that  district  to 
stand  as  it  then  existed. 

"That  the  Keyes  Ordinance  treats  of  overhead 
wires  is  clear  from  the  mere  reading  of  its  title. 
Notwithstanding  the  English  rule  that  the  title 
cannot  be  restored  (resorted  to)  in  construing 
the  enactment  (Hunter  v.  Nlckolds,  1  McN.  & 
Cord.  651),  from  an  early  date  in  this  country 
it  has  been  recognized  that  the  title  of  an  ordi- 
nance or  statute  may  be  considered  in  its  in- 
terpretation (Dart  v.  Bagley,  110  Mo.  42,  51, 
19  S.  W.  311 ;  Martindale  v.  Palmer,  52  Ind. 
411).  This  presumption  is  that  the  true  intent 
and  meaning  is  to  be  found  in  the  title  unless 
it  is  plainly  contradicted  by  the  express  terms 
of  the  body  of  the  act  (Connecticut  Mut  Life 
Ins.  Co.  v.  Albert,  39  Mo.  181).  Indeed,  the 
Charter  of  the  City  of  St.  Louis,  following  in 
this  respect  the  usual  constitutional  provision, 
expressly  requires  that  no  bill  (ordinance)  shall 
contain  more  than  one  subject,  which  shall  be 
clearly  expressed  by  its  title  (St.  Louis  Char- 
ter, Art  III,  Sec.  13). 

"The  title  of  the  Keyes  Ordinance  unequivo- 
cally recites  that  it  is  'an  ordinance  amendatory 
of  Article  II,  Chapter  15/  of  the  revision  of 
general  ordinances  of  1893,  'and  as  the  same 
was  heretofore  amended  by  Ordinance  18,157 
•    •    *    and  by  Ordinance  18,480    •    •    •    and 
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to  repeal  Section  004  of  Article  II,  Chapter  10, 
of  Revised  Ordinances  of  1893,  as  amended  by 
Ordinances  18,167  *  *  •  and  by  Ordinance 
1&480  *  •  •  In  relation  to  electric  wires, 
tubes  and  cables,  and  authorizing  the  construc- 
tion and  operation  of  underground  conduits, 
ducts,  manholes  and  other  appurtenances  and 
replacing,  operating  and  maintaining  wires, 
tubes,  cables  and  other  electric  conductors  there- 
in, and  to  regulate  the  terms  upon  which  per- 
sons and  corporations  now  having  contracts 
with  the  City  for  doing  public  electric  lighting, 
may  place  their  wires  underground,  and  to  repeal 
Ordinance  18,157  •  •  •  and  to  repeal  Ordi- 
nance 18,480.    •    •    •» 

"A  mere  reading  of  this  title  establishes  the 
fact  that  the  ordinance  deals  with  both  over- 
head and  underground  electric  wires.  By  ex- 
press terms  it  recites  that  one  purpose  of  the 
ordinance  is  'to  repeal  Section  604  of  Article 
II  of  Chapter  15  of  Revised  Ordinances  of  1893, 
as  amended,'  etc.  It  would  be  difficult  to  em- 
ploy clearer  or  more  explicit  words.  Since  that 
Section  604  deals  with  overhead  wires,  the  con- 
clusion is  inevitable  that  the  title  of  the  ordi- 
nance in  question  does  deal  with  that  character 
of  electric  work ;  and  moreover,  as  above  point- 
ed out,  the  first  section  of  the  ordinance  itself, 
namely,  section  004,  deals  exclusively  with  wires 
'which  axe  to  be  placed  above  the  surface  of  the 
ground.' 

•  ••••• 

"The  well  established  general  rule  is  that  the 
meaning  of  an  ordinance  must  be  gathered  from 
tike  law  Itself,  and  not  from  contemporaneous 
statements  of  the  individuals  who  framed  it,  or 
of  those  who  voted  for  it  This  rule  is  particu- 
larly enforced  where  the  provisions  of  the  ordi- 
nance are  clear.  In  such  cases,  contemporane- 
ous construction  adopted  by  the  municipal  offi- 
cers charged  with  its  enforcement  will  be  held 
inadmissible  to  aid  its  construction.  However, 
tat  doubtful  cases,  where  the  language  of  the 
ordinance  is  ambiguous,  the  contemporaneous 
construction  adopted  by  the  parties  interested 
in  the  enforcement  of  the  ordinance,  while  not 
controlling,  is  entitled  to  great  weight  (2  Mc- 
Quillin,  Municipal  Corporations,  Sec.  813). 

"In  speaking  of  the  power  of  courts  in  ascer- 
taining the  purpose  of  municipal  legislation,  Mr. 
Justice  Field  aptly  observes:  'We  may  take  no- 
tice of  the  limitation  given  to  the  general  terms 
of  an  ordinance  by  its  practical  construction  as 
a  fact  in  its  history,  as  we  do  in  some  cases  that 
a  law  has  practically  become  obsolete'  (Ho  Ah 
Kow  v.  Nunan,  5  Sawy.  552,  500,  661,  Fed.  Cas. 
No.  6546). 

"Likewise  a  court  may  take  notice  of  the  con- 
struction' of  the  scope  of  an  ordinance  immedi- 
ately after  its  passage  by  the  officers  clothed 
with  the  power  and  duty  of  practically  applying 
its  provisions. 

"Adopting  this  salutary  rule,  it  is  clear  that 
when  the  then  members  of  the  Board  of  Public 
Improvements  entertained  the  application  of 
the  defendant  company,  in  December,  1896, 
within  ninety  days  after  the  enactment  of  the 
Keyea  Ordinance,  they  were  of  the  opinion  that 
this  ordinance  duly  authorized  such  action.  It 
also  seems  to  be  conceded  in  this  case  that  at 
the  same  time  like  applications  were  entertain- 
ed from  other  companies.  Furthermore,  the  is- 
suance of  the  license  or  permit  by  the  Board  of 
'Public  Improvements  to  place  the  poles  and 


string  the  wires  thereon  to  defendant  company 
in  the  case  hen  is  clear  evidence  that  the  mem- 
bers of  the  Board  had  no  doubt  that  such  action 
was  justified  under  the  terms  of  this  ordinance. 

•  ••••• 

"The  construction  here  adopted  does  not  and 
could  not  assert  or  indicate  a  municipal  policy 
concerning  future  legislation  on  this  subject.  It 
asserts  only  that  the  municipality  by  the  Keyes 
Ordinance  authorised  the  Companies  therein  de- 
scribed to  qualify  to  do  the  things  provided  for 
by  the  then  existing  provisions  of  Ordinance  12,- 
723,  which  they  were  forbidden  from  doing  by 
Ordinance  16,894  after  October  26,  1892,  "un- 
less duly  authorized  by  the  Municipal  Assembly, 
and  then  only  as  prescribed  by  ordinance.'  It 
asserts  that  the  Keyes  Ordinance  Is  such  an 
ordinance. 

"In  view  of  the  foregoing  consideration,  my 
opinion  Is  that  the  ordinances  of  the  City  of  St. 
Louis  at  present  provide  for  both  underground 
and  overhead  electric  wires. 

"The  defendant  company  accepted  and  quali- 
fied under  the  Keyes  Ordinance,  and  is  therefore 
entitled  to  all  the  benefits  and  privileges  con- 
ferred by  the  general  ordinances  of  the  City  on 
any  person  or  company  who  accepted  and  quali- 
fied under  their  provisions.  That  is,  by  accept- 
ing and  qualifying  under  the  provisions  of  the 
Keyes  Ordinance,  the  defendant  company  in 
effect  thereby  accepted  and  qualified  under  ordi- 
nance 12,723  as  amended  after  its  passage. 
This,  for  the  reason  that  the  Keyes  Ordinance 
is  merely  an  amendatory  ordinance  relating  to 
the  placing  and  maintenance  of  wires  for  the 
distribution  of  electricity.  It  Is  not  limited  to 
legislation  respecting  conduits  and  other  under- 
ground electric  work,  but  as  designed  to  sup- 
plement prior  legislation  on  the  .subject  and 
thus  complete  and  perfect  a  plan  by  which  both 
underground  and  overhead  electric  wires  for  the 
distribution  of  electricity  could  be  safely  placed 
and  used  in  the  City ;  and  the  defining  of  the 
underground  district  and  providing  for  the  con- 
ditions and  manner  of  locating  wires  therein 
wsa  only  a  part  of  the  general  purpose,  and  not 
the  sole  object.  The  provision  therein  concern- 
ing acceptances  related,  therefore,  to  overhead 
as  well  as  to  underground  electi.c  wires,  and 
was  a  privilege  extended  for  the  period  of  ninety 
(90)  days  to  all  persons  and  corporations  which 
might  be  authorized  to  do  an  electric  lighting 
business  in  the  City. 

"Therefore,  the  defendant  company  having 
fully  accepted  and  complied  with  the  provisions 
of  the.  Keyes  Ordinance,  is  clearly  empowered 
by  virtue  of  the  permit  duly  issued  by  the  Board 
of  Public  Improvements  to  proceed." 

[t]  It,  will  be  seen  that  the  learned  trial 
Judge,  reciting  not  only  the  Code  revisions 
bat  the  specific  ordinance  referred  to,  held 
that  when  the  Keyes  Ordinance  authorized 
and  required  parties  to  file  applications  for 
permits  under  the  ordinance,  it  also  required 
them  to  file  acceptances  of  the  provisions  of 
articles  2  and  9,  of  chapter  15,  requiring  the 
filing  of  this  application  within  the  time  pro- 
vided by  the  Keyes  Ordinance,  so  it  was  im- 
material whether  they  had,  prior  thereto  and 
within  the  times  designated  in  articles  2  and 
9,  filed  an  application  or  obtained  a  permit. 
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In  this  we  think  he  wag  correct  It  is  to  be 
noted  that  the  language  in  section  604-H 
Is  that  the  Board  of  Public  Improvements  is 
authorized  to  grant  permits  to  construct,  al- 
ter and  repair  conduits,  etc.,  "to  any  per- 
son or  persons,  corporation  or  association 
furnishing  or  using  electricity  for  public 
use,  on  compliance  by  such  person,  persons, 
corporation  or  association  with  the  terms 
and  conditions  of  this  article,  and  article 
9  of  this  chapter,  and  all  other  ordinances  in 
force,"  etc.,  provided  also  that  they  shall 
file  a  penal  bond  in  the  sum  of  $60,000  for 
compliance  with  the  terms  of  the  Keyes  Or- 
dinance as  to  the  construction  of  conduits, 
etc.  The  language  there  used  is  not  "shall 
have  complied  with  the  provisions  of  arti- 
cles 2  and  9  of  chapter  15,"  but  "on  compli- 
ance by  such  person,"  etc.,  "with  the  terms 
and  conditions  of  this  article"  (which  Is  ar- 
ticle 2),  "and  article  9  of  this  chapter"  (chap- 
ter 15),  etc.  So  whatever  time  limit  there 
may  hare  been  in  article  2  and  in  article  9, 
was  removed  by  this  provision  or,  more  ac- 
curately speaking,  was  brought  down  to  the 
date  named  In  the  Keyes  Ordinance. 

We  may  here  note  that  the  only  case  in 
which  the  Keyes  Ordinance  has  been  before 
our  Supreme  Court,  to  which  our  attention 
has  been  called  or  which  we  have  found.  Is 
that  of  Missouri  Valley  Realty  Go.  v.  Cupples 
Station  Light,  Heat  ft  Power  Go.  et  al.,  not 
officially  reported  but  see  199  S.  W.  151. 
There  the  Keyes  Ordinance  is  recognized  as 
a  valid  ordinance,  but  then  points  here  in- 
volved were  not  before  the  Supreme  Court. 

At  the  argument  of  the  case  before  us, 
counsel  for  appellant,  with  the  consent  of 
counsel  for  the  respondents,  left  with  us 
for  our  use  a  compilation  of  the  germane  or- 
dinances and  of  the  various  (and  variant,  it 
may  be  said)  constructions  of  it  by  the  vari- 
ous city  counselors.  With  this  compilation 
we  find  one  of  date  February  8th,  1897,  ad- 
dressed to  the  Mayor  of  the  city,  signed  by 
the  then  City  Counselor,  the  Honorable  Wil- 
liam C.  Marshall,  passing  on  the  applications 
and  bonds  hereinbefore  referred  to,  in  which 
communication  to  the  Mayor  that  learned 
City  Counselor  set  out  that  he  was  in  re- 
ceipt of  a  communication  from  the  president 
of  the  Board  of  Public  Improvements,  trans- 
mitting to  him  a  copy  of  the  resolution  of 
that  Board,  adopted  December  7th,  1896,  in 
which  his  opinion  is  asked  as  to  whether  the 
named  companies,  which,  on  December  9th, 
1896,  bad  presented  to  the  Board,  pursuant 
to  advertisement  under  authority  of  ordi- 
nance 18,680,  applications  for  permission  to 
construct  underground  conduits,  are  qualified 
applicants  under  the  terms  of  that  ordinance. 
Among  other  companies  named  is  the  Cupples 
Station  Light,  Heat  ft  Power  Company,  a 
defendant  here,  it,  including  the  City  of  St 
Louis,  being  one  of  the  eighteen  applicants. 
The  City  Counselor  advised  the  Mayor,  that 
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upon  receipt  of  the  request  he  had  notified 
all  of  the  companies  and  parties  mentioned 
to  appear  before  him  and  show  whether  or 
not  they  had  compiled  with  the  provisions  of 
ordinance  No.  18,680,  In  such  manner  as  to 
entitle  them  to  a  permit  to  construct  under- 
ground conduits.  Setting  out  that  all  of  them, 
except  one  company  had  appeared  and  exhib- 
ited their  articles  of  association,  certificates 
of  Incorporation,  acceptance  and  bonds,  the 
City  Counselor  states  that  upon  the  first  hear- 
ing it  appeared  that  none  of  the  applicants, 
except  the  City  of  St  Louis,  were  entitled  to 
a  permit ;  that  in  no  single  instance  had  any 
one  company  complied  with  all  the  require- 
ments of  the  law  and  nearly  all  of  them  in- 
sisted that  they  had  complied  with  so  much 
of  the  ordinance  as  applicable  to  them,  and 
that  they  were  not  obligated  to  comply  with 
all  the  requirements  of  the  ordinance.  Stat- 
ing that  at  the  outset  be  had  held  against 
this  contention,  the  City  Counselor  stated 
that  no  company  was  entitled  to  a  permit  un- 
less it  could  show  that  It  had  complied  with 
the  following  requirements,  to-wlt:  First 
that  it  was  authorized  by  its  charter  to  oper- 
ate wires,  tubes  and  cables,  etc.,  and  that  It 
had  within  ninety  days  after  the  passage  of 
ordinance  No.  18,680,  made  application  to 
the  Board  of  Public  Improvements  for  a  per- 
mit to  construct  conduits,  eta,  and  had  ac- 
companied the  application  with  full,  general 
and  detailed  plans  showing  the  route,  eta 
Second,  that  it  had  accepted  ordinance  No. 
18,680,  as  required  by  section  604  thereof. 
Third,  that  it  had  given  bond  in  the  sum  of 
$60,000,  as  required  by  that  ordinance. 
Fourth,  that  It  had  accepted  the  terms  and 
conditions  of  article  2,  chapter  16,  Revised 
Ordinances  1892,  and  had  given  the  $20,000 
bond  required  by  that  article.  Fifth,  that  It 
had  accepted  the  terms  and  conditions  of 
article  9,  chapter  16,  of  the  same  ordinance 
and  had  given  the  $20,000  required  by  it.  It 
appears  from  this  .report  of  the  City  Coun- 
selor that  all  the  companies  named,  Including 
among  them  the  defendant  Cupples  Company, 
had,  since  the  first  bearing,  complied  with 
all  the  requirements  stated,  and  in  conclu- 
sion he  advised  the  Mayor  that  all  of  them 
named  were  entitled  to  permits  to  construct 
underground  conduits.  We  are  not  quoting 
this  as  controlling  on  the  courts,  but  as 
throwing  some  light  on  the  executive  view  of 
what  was  necessary  to  compliance  with  the 
law. 

[2]  It  is  claimed  by  learned  counsel  for 
the  appellant  that  the  Keyes  Ordinance  has 
nothing  to  do  with  overhead  wires.  Judge 
McQulllln  did  not  agree  to  this  proposition, 
nor  do  we.  Section  604,  repeated  again  in 
the  Keyes  Ordinance,  with  slight  verbal 
change,  specifically  refers  to  wires,  tubes  or 
cables  conducting  or  transmitting  electricity 
along  or  across  any  street  alley  or  public 
place  in  the  city,  which  are  to  be  placed 
above  the  surface  of  the  ground,  requiring 
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them  to  be  secured  and  placed  In  such  man- 
ner as  the  Board  of  Public  Improvements 
may.  prescribe.  Furthermore,  section  608  of 
the  same  article  was  In  no  manner  amended 
or  repealed,  and  that  section,  In  so  many 
words,  forbids  the  placing  of  wires,  tubes  or 
cables  for  the  production  of  light,  etc.,  along 
or  across  any  of  the  streets  or  alleys  or 
public  places  In  the  city  by  any  person,  cor- 
poration or  association  not  having,  previous 
to  the  passage  of  ordinance  No.  16,894,  ac- 
cepted and  compiled  with  ordinance  No.  12,- 
723,  unless  duly  authorized  by  the  Municipal 
Assembly.  This  section  is  part  of  article  6, 
chapter  12,  of  the  Revision  of  1912. 
Section  604-1,  Eeyes  Ordinance,  provides: 

"Any  person  or  persons,  corporation  or  asso- 
ciation, who  shall  string  or  cause  to  be  strung 
any  wire,  tube  or  cable  above  or  beneath  the 
surface  of  any  street,  alley  or  public  place  with- 
out a  permit,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  ther«of  shall  be 
fined  not  less  than  fifty  dollars  nor  more  than 
five  hundred  dollars." 

Companies  desiring  a  permit  under  the 
Keyes  Ordinance  are  specifically  required  to 
accept  the  terms  and  conditions  of  articles 
2  and  9,  chapter  15,  of  the  Revision  of  1907. 
Those  articles  relate  almost  exclusively  to 
overhead  wiring  and  are  very  specific  regu- 
lations of  that  matter,  and  when  the  Cupples 
Company  accepted  the  provisions  of  articles 
2  and  9,  It  became  subject  to  the  provisions 
of  and  entitled  to  the  rights  conferred  by 
those  articles.  So  it  cannot  be  assumed  that 
the  Eeyes  Ordinance  related  exclusively  and 
entirely  to  conduits  and  the  placing  of  wires 
In  them.  It  most  certainly  embraced  within 
it  the  subject  of  overhead  wires  within  the 
district  designated.  The  sections  of  article 
2,  chapter  15,  and  all  of  article  9  of  that 
chapter  remained  In  full  force  after  the  en- 
actment of  the  Keyes  Ordinance,  and  each  of 
them  treated  of  overhead  wires.  For  In- 
stance, section  607  of  the  Krum  Edition 
specifically  authorized  the  placing  of  wires 
on  poles.  Section  60S  prescribed  where  the 
poles  should  be  placed — in  alleys,  if  practic- 
able— and  section  609  prescribed  the  dimen- 
sions of  poles.  Article  9  relates  to  telegraph 
and  telephone  poles,  all  to  be  "along  and 
across"  public  streets  and  alleys.  See  sec- 
tions 1186  and  following,  Rombauer's  Edi- 
tion of  1912,  as  also  section  1243  and  follow- 
ing of  that  edition  for  these  same  provisions. 

Thus  persons  and  corporations  accepting 
and  complying  with  articles  2  and  9  were 
"duly  authorized  to  erect  and  place  and  main- 
tain overhead  wires,"  otherwise  why  should 
they  be  required  to  accept  those  articles. 

Criticism  is  made  of  the  title  of  ordinance 
No.  18,680,  it  being  claimed  that  as  the  only 
matter  referred  to  in  the  ordinance  relates 
to  underground  wiring,  to  construe  the  ordi- 
nance as  granting  rights  relating  to  surface 


wiring,  would  extend  the  ordinance  to  mat- 
ters concerning  which  the  Municipal  As- 
sembly, under  the  title  of  the  ordinance, 
could  not  have  legislated.  We  do  not  think  this 
criticism  Is  maintainable.  The  amendatory 
ordinance  relates  to  electric  wiring.  See  St. 
Louis  v.  Messing,  190  Mo.  464,  89  S.  W.  «11, 
1  L.  R,  A.  (N.  S.)  918,  109  Am.  St  Rep.  774, 
4  Ann.  Cas.  112;  St  Louis  v.  Warren  Com- 
mission and  Investment  Co.,  226  Mo.  148, 
126  S.  W.  166.  Even  if  section  604  is  not  to 
be  held  as  included  in  the  Eeyes  Ordinance, 
still  there  remains  enough  of  that  ordinance 
and  in  the  remaining  sections  of  article  II, 
chapter  15,  which  was  not  touched  by  the 
Keyes  Ordinance  to  show  that  the  matter  of 
overhead  wires  was  still  within  the  provi- 
sions of  the  ordinance  as  amended. 

[3]  Without  going  further  Into  the  matter 
and  attempting  to  analyze  all  of  the  several 
ordinances,  we  have  concluded  that  the  re- 
sult arrived  at  by  the  learned  trial  Judge 
Is  correct  and  that  by  acceptance  of  the  terms 
prescribed  by  the  Keyes  Ordinance  within  the 
time  there  prescribed,  and  by  acceptance  of 
the  terms  and  compliance  with  the  provi- 
sions of  articles  2  and  9,  chapter  15,  of  the 
Code  of  1895,  Ordinance  No.  17,188,  approved 
April  7th,  1893,  within  the  time  designated 
In  the  Keyes  Ordinance,  that  the  defendant 
the  Cupples  Station  Light,  Heat  &  Power 
Company,  was  authorized  to  erect  poles  and 
string  wires  thereon  in  the  district  in  which 
it  proposed  to  erect  those  poles,  that  district 
being  outside  of  the  restricted  district,  and 
that  the  Judgment  of  the  circuit  court  in  dis- 
missing the  bill  was  correct 

It  follows  that  that  Judgment  should  be, 
and  It  is,  affirmed. 

ALLEN  and  BECKER,  JX,  concur. 


(201  Mo.  App.  22S) 

TRUST  CO.   OF  ST.  LOUIS   COUNTY   v. 
PHOSNIX   INS.   CO.   OF   HART- 
FORD, CONN. 

SAME  t.  GERMAN-AMERICAN  INS.  CO. 
OF  NEW    YORK. 

(No*.  14921,  14922.) 

(St  Louis  Court  of  Appeals.    Missouri.    March 
4,   1919.) 

1.  Insurance   «=>665(3)— Fire   Insuhahox— 
Change  or  Ownership. 

Evidence  held  to  show  that  plaintiff  mort- 
gagee, suing  upon  fire  insurance  policy,  had 
knowledge  of  the  change  of  ownership  of  the 
property,  but  failed  to  notify  the  insurers. 

2.  Corporations  «=»428(7)— Knowledge  o» 
Assistant  Secretary. 

Enowledge  of  assistant  secretary  of  corpo- 
ration fceW  knowledge  of  the  corporation. 
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5.  Insurance  <S=»328(1)— Validity  or  Pox- 
ioTi-GsAiraB  or  Ownershep  —  Nones  to 

INSURER. 

Where  the  owner  of  mortgaged  property 
which  was  insured  sold  the  game  to  another, 
and  no  notice  thereof  was  given  to  the  insurer, 
the  policies  became  void  as  to  both  vendor  and 
purchaser. 

4,  Insurance  «=>311(3)— Fibs  Insurance— 
Policy — Standard  Mortgage  Clause. 
▲  union  or  standard  mortgage  clause  at- 
tached to  a  policy  constitutes  a  new  and  inde- 
pendent insurance  contract  between  insurer 
and  mortgagee  for  the  latter's  benefit,  which 
contract  is  ingrafted  upon  the  main  policy,  and 
the  rights  of  the  mortgagee  or  trustee  and  the 
insurer  as  to  forfeiture  most  be  determined  by 
the  provisions  of  the  mortgage  clause,  constru- 
ed with  the  policy. 

R.  Contracts  «=»  174  —  Construction— Con- 
ditional Clause— "Provided." 
While  the  word  "provided"  ordinarily  in- 
dicates that  a  condition  follows,  a  clause  in 
a  written  instrument  following  the  word  is  to 
be  construed  from  the  words  employed  and  from 
the  purposes  of  the  parties  gathered  from  the 
whole  instrument. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pro- 
vided.] 

6.  Insurance  <8=S11(3>— Fibb  Insurance— 
Mortgage  Clause— Chang®  of  Owner- 
ship—Notice by  Mortgagee. 

A  provision  in  a  mortgage  clause  attached 
to  a  fire  insurance  policy  that  the  interest  of 
the  mortgagee  or  trustee  shall  not  be  invalidat- 
ed by  any  act  or  neglect  of  the  mortgagor  or 
owner  ceases  to  be  operative  whenever  a  change 
of  ownership  becomes  known  to  the  mortgagee 
or  trustee  and  he  fails  or  neglects  to  notify  the 
insurer  as  provided  by  the  policy. 

7.  Insurance  «$=>146(3)— Fibs  Insurance- 
Mortgagee's  Failure  to  Notify  Insurer 
or  Change  in  Ownership. 

Policy  provisions  mast  be  construed  as  fa- 
vorably to  the  insured  mortgagee  as  possible. 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; John  W.  McElhlnney  and  Gustavo  A 
Wurdeman,   Judges. 

Suits  by  the  Trust  Company  of  St  Louis 
County  against  the  Phoenix  Insurance  Com- 
pany of  Hartford,  Conn.,  and  against  the 
German-American  Insurance  Company  of 
New  York  upon  policies  of  Insurance  upon 
the  same  property,  were  heard  together,  but 
by  different  judges,  and  resulted  In  a  judg- 
ment for  defendant  in  the  first  case  and  for 
plaintiff  In  the  second,  from  which  the  losing 
party  in  each  case  appeals.  Judgment  In 
the  first  case  affirmed,  and  In  the  second 
reversed  and  remanded,  with  directions  to 
enter  judgment  for  defendant 

Thomas  K.  Skinker,  of  St  Louis,  for  Trust 
Co. 

Ryan  ft  Thompson,  of  St  Louis,  for  Insur- 
ance Companies. 


BECKER,  J.  Plaintiff  below  Instituted  two 
suits  upon  policies  of  fire  Insurance — one 
against  the  Phoenix  Insurance  Company,  In 
which  judgment  resulted  for  defendant;  the 
other  against  the  German-American  Insur- 
ance Company,  in  which  judgment  resulted 
In  favor  of  plaintiff.  In  due  course  appeals 
were  brought  here  by  the  losing  party  In 
each  case  below. 

While  plaintiff  filed  both  suits  in  the  cir- 
cuit court  of  St  Louis  county,  the  case 
against  the  Phoenix  Insurance  Company  was 
assigned  to  division  No.  1,  and  the  case 
against  the  German-American  Insurance 
Company  was  assigned  to  division  No.  2. 
Inasmuch  as  a  trial  to  a  jury  had  been 
waived,  and  the  facts  In  each  case  being 
identical,  excepting  only  the  wording  of  the 
mortgage  clause  In  each  of  the  policies  of 
Insurance  sued  on,  the  judge  of  division 
No.  1  and  the  judge  of  division  No.  2  of 
said  circuit  court  sat  and  heard  the  cases 
together.  In  light  of  this  fact  both  appeals 
are  brought  here  upon  a  joint  abstract  of  the 
record. 

Each  policy  of  Insurance,  as  'originally 
written,  Insured  George  O,  and  Martha  L. 
Shanks  against  direct  loss  or  damage  by  fire 
to  a  bouse  numbered  6232  Chatham  avenue  In 
St  Louis  county,  Mo.  The  Phcenlx  policy 
was  In  the  sum  of  $500,  and  was  Issued 
July  6,  1909,  and  the  German-American  pol- 
icy was  In  the  sum  of  $600,  and  was  Issued 
August  30,  1909;  each  policy  Insuring  for  a 
period  of  three  years  from  date  of  issue. 

The  said  Shanks  borrowed  from  the  plain- 
tiff the  Trust  Company  of  St  Louis  County 
the  sura  of  $1,100,  for  which  they  executed 
their  principal  note  In  said  sum,  payable 
three  years  from  date,  and  their  six  semi- 
annual Interest  notes  each  In  the  sum  of 
$33.  All  of  the  notes  were  made  payable  to 
the  order  of  F.  J.  Hollocher,  who  was  the 
assistant  secretary  of  the  plaintiff  company. 
To  secure  the  payment  of  these  said  notes 
the  Shanks  executed  a  deed  of  trust  on  the 
property  above  described,  wherein  they  con- 
veyed the  said  premises  to  the  Trust  Com- 
pany of  St  Louis  County  as  trustee  for  the 
said  Hollocher,  cestui  que  trust  In  said 
deed  of  trust  it  was  provided  that  the  owners 
of  the  property  were  to  keep  the  improve- 
ments upon  the  premises  insured  in.  the  sum 
of  $1,100,  and  that  the  policies  therefor  were 
to  be  assigned  to  the  trustee  In  the  deed  of 
trust  for  the  use  and  benefit  of  the  holder 
of  the  notes  In  said  deed  of  trust  described. 
Pursuant  to  such  provision  In  said  deed 
of  trust,  on  August  30,  1909,  at  the  direction 
of  said  Shanks  and  of  the  plaintiff,  the 
Phoenix  Insurance  Company  and  the  German- 
American  Insurance  Company  each  Issued 
and  attached  a  standard  mortgage  clause  to 
the  insurance  policies  In  question  In  this 
suit     That  part   of   the   mortgage   clause 
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which  was  attached  to  the  Phasnix  Insur- 
ance Company's  policy  which  Is  pertinent 
to  the  Issue  in  this  case  reads  as  follows: 

"Lobs  or  damage,  if  any,  under  this  policy, 
shall  be  payable  to  the  Trust  Company  of  St 
Louis  County,  mortgagee  (or  trustee),  as  inter- 
est may  appear,  and  this  insurance,  as  to  the 
interest  of  the  mortgagee  (or  trustee)  only 
therein,  shall  not  be  invalidated  by  any  act  or 
neglect  of  the  mortgagor  or  owner  of  the  within 
described  property,  nor  by  any  foreclosure  or 
other  proceedings  or  notice  of  sale  relating  to 
the  property,  nor  by  any  change  in  the  title  or 
ownership  of  the  property,  nor  by  the  occupa- 
tion of  the  premises  for  purposes  more  hazard- 
ous than  are  permitted  by  this  policy;  provid- 
ed that,  in  case  the  mortgagor  or  owner  shall 
neglect  to  pay  any  premium  due  under  this  pol- 
icy, the  mortgagee  (or  trustee)  shall,  on  demand, 
pay   the  same. 

"Provided  also  that  the  mortgagee  (or  trustee) 
shall  notify  this  company  of  any  change  of 
ownership  or  occupancy  or  increase  of  hazard 
which  shall  come  to  the  knowledge  of  said 
mortgagee  (or  trustee),  and,  unless  permitted 
by  this  policy,  it  shall  be  noted  thereon,  and 
the  mortgagee  (or  trustee)  shall,  on  demand, 
pay  the  premium  for  such  increased  hazard  for 
the  term  of  the  use  thereof;  otherwise  this 
policy  shall  be  null  and  void." 

Whereas  that  part  of  the  mortgage  clause 
with  which  we  are  concerned  In  the  German- 
American  policy  reads  as  follows: 

"The  interest  of  Chas.  F.'Vogel,  trustee,  hav- 
ing been  satisfied,  loss,  if  any,  payable  to  the 
Trust  Company  of  St.  Louis  County,  mortgagee 
or  trustee,  as  hereinafter  provided;  it  being 
hereby  understood  and  agreed  that  this  insur- 
ance as  to  the  interest  of  the  mortgagee  or 
trustee  only  therein  shall  not  be  invalidated  by 
any  act  or  neglect  of  the  mortgagor  or  owner 
of  the  property  insured,  nor  by  the  occupation 
of  the  premises  for  purposes  more  hazardous 
than  are  permitted  by  the  terms  of  this  policy ; 
provided  that,  in  case  the  mortgagor  or  owner 
neglects  or  refuses  to  pay  any  premium  due 
under  this  policy,  then,  on  demand,  the  mort- 
gagee or  trustee  shall  pay  the  seme;  provided 
also  that  the  mortgagee  or  trustee  shall  notify 
this  company  of  any  change  of  ownership  or 
increase  of  hazard  which  shall  come  to  his  or 
their  knowledge  and  shall  have  permission  for 
such  change  of  ownership  or  increase  of  hazard 
duly  indorsed  on  this  policy." 

On  March  26,  1910,  the  said  Shanks  con- 
veyed said  property  by  warranty  deed  to 
one  J.  R.  Kennon,  then  of  Eldorado  Springs, 
Mo.,  in  exchange  for  some  property  located  at 
Eldorado  Springs.  This  deed  was  not  re- 
corded. It  appears  that  Kennon  lived  else- 
where than  in  St  Louis  county,  and  placed 
this  property  with  Surkamp  &  Olvans,  real 
estate  agents  at  Wellston,  in  St  Louis  county, 
who  obtained  a  tenant  for  the  same  and 
accounted  to  Kennon  monthly  for  the  rents. 

At  the  time  Kennon  purchased  the  property 
from  Shanks  the  first  Interest  note,  which 
had  fallen  due  January  17, 1910,  had  already 
been  paid,  and  in  July,  1910,  when  the  next 


Interest  note  was  about  to  or  had  Just  fallen 
due,  Kennon  sent  the  following  letter  to  the 

plaintiff  trust  company: 

"Eldorado  Springs,  Mo.,  July  18,  1910. 

"St  Louis  County  Trust  Co.,  Clayton,  Mis- 
souri— Gentlemen:  I  herewith  hand  yon  check 
for  $33.00  to  pay  the  semiannual  interest  on 
the  $1,100  deed  of  trust  held  by  you,  signed  by 
George  C.  Shanks,  secured  by  property  No. 
6232  Chatham  avenue.  I  am  the  owner  of  the 
property  and  wish  you  would  transfer  the  in- 
surance. 

"In  future  you  can  send  notice  to  me  or  I 
will  have  Surkamp  &  Givans  attend  to  paying 
the  interest 

"Yours  truly,  J.  R.  Kennon. 

"P.  S.— Mail  interest  note. to  me." 

The  plaintiff  replied  to  the  above  letter  as 
follows: 

"July  19, 1910. 

"Mr.  J.  R.  Kennon,  Eldorado  Springs,  Mo.— 
Dear  Sir:  We  are  in  receipt  of  your  favor  of 
the  18th  instant  inclosing  check  for  $33.00  in 
payment  of  the  George  C.  Shanks'  interest  note, 
for  which  please  accept  our  thanks.  We  have 
made  the  proper  memorandum  in  reference  to 
sending  the  notices  to  you  and  wUl  in  the  future 

do  BO. 

"We  are  not  canceling  the  note,  as  the  check 
sent  by  you  is  a  personal  check,  but  as  soon  as 
we  receive  return  on  it,  will  mail  you  the  note. 
These  personal  checks  cost  us  $0.15  to  collect 
and  we  would  therefore  request  that  you  in- 
struct your  bank  to  remit  to  us  without  charge 
on  this  one,  or  we  will  have  to  charge  you 
whatever  they  charge  us.  In  the  future  we 
must  ask  you  to  send  us  cashier's  checks. 
"Very  truly  yours." 

It  further  appears  that  early  In  December 
of  1910  Kennon  received  a  letter  from  the 
plaintiff  requesting  him  to  pay  the  taxes 
upon  the  property.  In  conformity  with  which 
Kennon,  on  December  16,  1910,  sent  the 
plaintiff  a  check  for  $50  with  which  to  pay 
the  taxes  and  an  interest  note  that  was  to 
fall  due  on  January  17,  1911.  An  acknowl- 
edgment thereof  is  found  In  the  following 
letter: 

"Clayton,  Mo.,  Dec.  28,   1910. 

"Mr.  J.  R.  Kennon,  Little  Rock,  Ark.— Dear 
Sir:  In  accordance  with  our  letter  to  you  of 
a  few  days  ago,  we  are  inclosing  you  herewith 
the  interest  note  for  $33.00,  property  canceled, 
together  with  the  receipt  for  taxes  paid  and  our 
check  for  $2.41,  being  the  balance  due  you  out 
of  $50.00  which  you  sent  us. 

"Very  truly  yours,    Charles  N.  Gilles, 

"Assistant  Secretary," 

It  further  appears  that  some  time  after  the 
plaintiff  made  the  loan  to  the  Shanks  on  the 
property  secured  by  the  said  deed  of  trust 
and  prior  to  the  date  upon  which  the  prem- 
ises were  destroyed  by  fire,  plaintiff  sold 
the  loan  to  one  William  H.  Priess,  who  there- 
after continued  to  be  the  owner  and  holder 
thereof  until  after  March  16, 1911,  on  which 
day  the  premises  were  destroyed  by  Ore. 
After  the  fire,  and  shortly  prior  to  the  lnstt- 
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tutlon  of  these  cases,  the  plaintiff  repur- 
chased the  loan  from  said  Prless.  During 
the  time  that  Prless  owned  the  loan  the 
plaintiff  trust  company  represented  Prless 
In  all  matters  with  respect  thereto,  collect- 
ing the  interest  notes  and  giving  attention 
to  the  payment  of  the  taxes,  etc.  As  to  this 
agency  the  president  of  the  plaintiff  com- 
pany. Mr.  Hereford,  testified: 

"We  were  collecting  agents  for  William  H. 
Priess,  who  deposited  the  notes  with  us  for  col- 
lection as  they  became  due,  and  we  usually  col- 
lected and  deposited  the  money  to  his  credit." 

On  the  21st  day  of  March,  1910,  plaintiff, 
by  letter,  notified  the  agents  for  both  of  the 
defendant  Insurances  companies  of  the  de- 
struction of  the  building  by  fire,  and  later 
made  proofs  of  loss.  Plaintiff  In  due  course 
having  demanded  payment  of  the  policies 
from  the  defendants,  and,  the  same  being 
refused,  thereafter  brought  suit. 

The  answers  of  each,  of  the  defendant  com- 
panies set  up  as  a  defense  to  the  action  that 
before  the  fire  occurred  a  change  had  taken 
place  in  the  ownership  of  the  property  In- 
sured, that  this  fact  had  come  to  the  knowl- 
edge of  the  plaintiff,  and  that  plaintiff  had 
failed  to  give  notice  of  It  to  the  defendants, 
In  consequence  of  which  the  plaintiff  had  In 
each  case  forfeited  all  of  Its  rights  under  the 
policies. 

To  such  answers  plaintiff  replied: 

"(1)  That  there  is  no  such  evidence  before 
the  court  showing  that  a  change  of  ownership 
came  to  the  knowledge  of  the  plaintiff  before  the 
fire  as  will  warrant  the  court  in  inflicting  upon 
the  plaintiff  forfeiture  of  its  rights. 

"(2)  That,  supposing  there  was  a  change,  of 
ownership  known  to  the  plaintiff,  there  is  no 
provision  in  either  of  the  policies 'entitling  the 
defendant  to  claim  a  forfeiture  for  failure  on 
the  part  of  plaintiff  to  report  it 

"(3)  That  at  the  time  of  the  receipt  of  Ken- 
non's  letter  of  July  18th,  and  from  that  time 
forward  until  after  the  fire,  the  plaintiff  was 
not  the  owner  of  the  policies,  but  was  a  mere 
naked  trustee  in  the  deed  of  trust,  and  as  such 
was  not  bound  to  give  notice  of  a  change  of 
ownership  even  if  one  came  to  its  knowledge," 

After  taking  the  case  under  advisement, 
Judge  McElhlnney,  of  division  No.  1,  found 
and  gave  Judgment  in  favor  of  the  defend- 
ant Phoenix  Insurance  Company,  whereas 
Judge  Wurdeman,  of  division  No.  2,  after 
taking  the  case  under  advisement,  found  and 
gave  Judgment  In  favor  of  plaintiff  and 
against  the  defendant  German-American  In- 
surance Company  for  $740.88.  In  due  course 
appeals  were  taken  in  both  cases. 

[1, 2]  I.  We  take  up  first  the  point  raised 
by  learned  counsel  for  the  plaintiff  below, 
that  there  is  no  evidence  that  any  change  of 
ownership  came  to  the  knowledge  of  the 
plaintiff  before  the  fire,  as  will  warrant  the 
court  In   Inflicting  upon   the  plaintiff  for- 


feiture of  its  rights  under  either  of  these 
policies.  In  support  of  this  contention  It  la 
seriously  urged  that  Kennon's  letter  to  the 
plaintiff,  set  out  in  full  in  the  statement  of 
facts  above,  does  not  necessarily  mean  that 
tfiere  was  a  change  of  ownership  of  the  prop- 
erty in  Question,  and  that  neither  did  it  im- 
part knowledge  to  the  plaintiff  that  there 
was  in  point  of  fact  a  change  of  ownership, 
but  that,  at  most,  the  letter  only  gave  infor- 
mation to  plaintiff  of  a  claim  of  ownership  on 
the  part  of  said  Kennon.  To  this  we  can- 
not agree. 

The  fact  that  the  Shanks  sold  the  property 
In  question  to  Kennon  is  undisputed,  and 
the  fact  that  the  plaintiff  company  received 
Kennon's  letter  of  July  18, 1910,  Is  admitted, 
in  which  letter  Kennon  Inclosed  a  check 
in  payment  of  the  then  due  Interest  note  se- 
cured by  deed  of  trust  upon  the  property  in 
question,  and  not  alone  notified  the  plain- 
tiff company  that  he  was  the  owner  of  the 
property,  but  requested  that  it  attend  to 
the  transferring  of  the  very  Insurance  in 
Question  in  suit  We  can  come  to  no  other 
conclusion  but  that  the  plaintiff  company 
must  be  held  to  have  had  knowledge  of  the 
change  of  ownership  of  the  property  from 
the  date  that  It  received  Kennon's  letter, 
dated  July  18,  1910,  in  which  appears  the 
sentence:  "I  am  the  owner  of  the  property 
and  wish  you  would  transfer  the  Insurance." 
The  receipt  of  this  letter  by  the  plaintiff 
company  appears  absolutely  from  the  plain- 
tiff's letter  of  July  19,  1910,  acknowledging 
receipt  of  the  said  letter  of  Kennon,  together 
with  the  Inclosed  check  for  $83  in  payment 
of  the  Interest  note.  This  letter  was  signed 
by  Charles  N.  Gilles,  assistant  secretary  of 
the  said  trust  company,  one  of  the  execu- 
tive officers  of  the  plaintiff  company;  for, 
according  to  the  testimony  of  F.  J.  Hollocher, 
who  was  secretary  of  the  plaintiff  company 
and  a  witness  for  the  defendant,  "during 
that  year  the  executive  officers  of  the  plain- 
tiff were  Mr.  Hereford,  president  myself, 
secretary,  and  Mr.  Ollles,  assistant  secre- 
tary." And  it  is  undisputed  that  Mr.  Gilles, 
as  part  of  his  duties  as  assistant  secretary, 
received  and  opened  the  mall  of  the  trust 
company  and  saw  to  its  proper  distribution 
to  the  several  departments  in  the  trust 
company  for  answering. 

In  view  of  all  the  facts. in  this  case,  we 
hold  that  whatever  came  to  the  knowledge  of 
Gilles  as  one  of  the  executive  officers  in  his 
capacity  of  assistant  secretary  of  this  com- 
pany was  knowledge  of  the  company,  and  as 
we  hold  the  information  in  the  letter  of  Ken- 
non's of  July  18,  1910,  must  be  construed  as 
containing  sufficient  Information  to  put  the 
one  receiving  same  upon  notice  that  he  was 
the  owner  of  the  premises  In  question,  we 
hold  that  the  plaintiff  company  had  knowl- 
edge of  the  transfer  of  the  ownership  of  the 
property  In  question  on  July  19,  1910,  and 
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we  therefore  rule  this  point  against  the 
plaintiff  company. 

[3, 4]  II.  Holding,  as  we  do,  that  the  plain- 
tiff company  had  knowledge  of  the  change  of 
ownership,  the  question  remaining  that  is 
decisive  of  the  case  mast  be  determined  updn 
the  construction  to  be  placed  upon  the  mort- 
gage clause  attached  to  each  of  the  said 
policies;  in  other  words,  what  Is  the  effect 
under  the  mortgage  clauses  of  the  plaintiff's 
failure  to  notify  defendants  of  a  change  of 
ownership  of  the  property  In  question,  which 
change  of  ownership  was  known  to  plain- 
tiff company? 

It  Is  conceded  that,  the  insured,  George 
C.  and  Martha  L.  Shanks,  having  sold  the 
property  covered  by  the  policies  of  Insur- 
ance In  question  to  J.  R.  Kennon,  and  as  we 
have  above  determined  that  no  notice  of  such 
change  of  ownership  was  given  to  the  Insur- 
ance company,  the  policies  are  void  as  to 
said  Shanks  and  Kennon.  Marcus  v.  In- 
surance Co.,  187  Mo.  App.  134,  173   S.   W. 

ao. 

The  mortgage  clause  In  each  of  the  cases 
before  us  are  the  usual  union  or  standard 
mortgage  clauses,  and  are  attached  to  the 
policies  In  question,  and  thereby  constitute 
a  new  and  Independent  contract  of  Insurance 
between  the  Insurance  company  and  the  trust 
Company  of  St.  Louis  County,  trustee  for 
the  benefit  of  the  cestui  que  trust.  Such  new 
contract  is  Ingrafted  upon  the  main  contract 
of  insurance  contained  in  the  policy  Itself 
to  be  rendered  certain  and  understood  by 
reference  to  the  policy  Itself.  Reference 
must  be  had  to  the  original  contract  for  the 
description  of  the  property  insured,  the 
amount,  rate,  and  terms  of  the  policy.  The 
rights  and  duties  of  the  mortgagee  or  trustee, 
as  well  as  those  of  the  Insurance  company, 
must  be  determined  then  by  the  provisions 
of  this  independent  contract  as  evidenced  by 
the  provisions  of  the  said  mortgage  clause, 
taken  in  connection  with  the  policy  Itself. 
Syndicate  Ins.  Co.  v.  Bonn,  66  Fed.  166,  12 
O.  C.  A.  631,  27  L.  R  A.  614;  Heilbrunn  v. 
German  Alliance  Ins.  Co.,  202  N.  X.  610,  95 
N.  E.  823;  Reed  v.  Firemen's  Ins.  Co.,  81  N. 
J.  Law,  623,  80  Atl.  462,  36  I*  R.  A.  (N.  S.) 
843. 

[6]  Does  the  proviso  In  said  mortgage 
clause  that  the  mortgagee  or  trustee  shall 
aotlfy  the  insurance  company  of  any  change 
of  ownership  of  the  property  Insured  coming 
to  its  knowledge  create  a  condition?  We 
find  many  definitions  for  the  word  "pro- 
vided." 

"The  word  'provided'  always  expresses  a  con- 
dition, unless  it  appears  from  the  context  to  be 
the  intent  of  the  parties  that  it  shall  con- 
stitute a  covenant."  Rich  v.  Atwater,  16  Conn. 
419. 

"The  word  'provided*  means  'on  condition.' " 
Devitt  v.  Kaufman,  27  Tex.  Civ.  App.  382,  66 
S.  W.  224. 

"  "Provided'    •    •    •    is  the  appropriate  word 


for  creating  a   condition  precedent"*    Robert- 
son v.  Caw,  3  Barb.  (N.  X.)  410. 

"The  word  *provided'  is  recognized  as  implj* 
Ing  a  condition  without  the  addition  of  any 
other  words."  Paschall  v.  Passmore,  16  Pa. 
296,  308. 

We  feel  safe  in  holding  that  the  word 
"provided"  ordinarily  Indicates  that  a  condi- 
tion follows,  but  that  "there  is  no  magic 
in  the  term,"  but  the  clause  In  a  contract  or 
written  Instrument  following  the  word  "pro- 
vided" is  to  be  construed  from  the  words 
employed  and  from  the  purposes  of  the  par- 
ties gathered  from  the  whole  Instrument. 
Boston  Sav.  Trust  Co.  v.  Thomas,  59  Kan. 
470,  63  Pac.  472;  Heaston  v.  Randolph  Co. 
Comm's,  20  Ind.  398,  403. 

[6]  As  we,  read  each  of  the  clauses  which 
follow  the  word  "provided,"  its  meaning  is 
readily  apparent,  and  we  find  no  ambiguity 
therein,  nor  does  the  language  used  indi- 
cate that  the  proviso  Is  Intended  as  a  cove- 
nant We  therefore  hold  that  the  clause 
which  provides  that  the  interest  of  the  mort- 
gagee or  trustee  shall  not  be  Invalidated  by 
any  act  or  neglect  of  the  mortgagor  or 
owner  of  the  property  ceases  to  be  operative 
whenever  there  Is  a  change  of  ownership 
that  comes  to  the  knowledge  of  the  mort- 
gagee or  trustee,  and  he  falls  or  neglects  to 
give  notice  thereto  to  the  Insurance  com- 
pany. The  clauses  In  question  can  only  be 
construed  as  meaning  that  the  Insurer  has 
only  agreed  to  suspend  the  terms  of  the 
policy  Itself  as  to  the  mortgagee's  or  trustee's 
Interest  not  to  be  affected  by  any  act  or 
neglect  of  the  mortgagor  or  owner,  only  so 
long  as  the  said  mortgagee  or  trustee  shall 
comply  with  the  conditions  named,  among 
them  being  the  condition  requiring  the  mort- 
gagee or  trustee  to  notify  the  Insurer  of  any 
change  of  ownership  in  the  property  that 
comes  to  their  knowledge.  It  must  follow 
that  when,  as  In  the  cases  at  bar,  the  plain- 
tiff, though  It  had  knowledge  of  the  change 
of  ownership  of  the  property,  failed  or  neg- 
lected to  notify  the  insurers  of  such  change, 
that  the  mortgage  clause  agreement  cannot 
be  held  to  be  in  force  and  effect  from  and 
after  the  time  plaintiff  had  knowledge  of 
such  change  of  ownership  and  failed  or  neg- 
lected to  notify  the  insurer  thereof.  In  other 
words,  we  hold  that  the  failure  on  the  part 
of  plaintiff  to  comply  with  the  conditions  In 
the  mortgage  clause  suspends  the  operation 
of  the  same  and  leaves  in  force  and  effect  the 
provisions  of  the  policy*  as  to  the  acts  on  the 
part  of  the  owner  or  mortgagor  which  will 
operate  to  forfeit  the  policy.  Ormsby  et  al. 
v.  Phenlx  Ins.  Co.,  6  a  D.  72,  58  N.  W.  301; 
Gasner  v.  Metropolitan  Ins.  Co.,  13  Minn. 
483  (Gil.  447);  Cole  v.  Germania  Ins.  Co.,  99 
N.  X.  36,  1  N.  K.  38;  Continental  Ins.  Co. 
v.  Anderson,  107  Ga.  641,  33  S.  E  887;  Gal- 
antchik  v.  Globe  Fire  Ins.  Oo„  10  Misc.  Rep. 
369,  31  N.  X.  Supp.  32. 
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[7]  In  coming  to  this  conclusion  we  have 
In  mind  the  well-recognized  rule  of  law  in 
this  state  that  provisions  In  a  policy  of  In- 
surance such  as  the  ones  before  us  must  be 
given  as  favorable  a  construction  to  the  in- 
sured as  possible.  Mathews  v.  Modern  Wood- 
men, 236  Mo.  326,  139  S.  W.  151,  Ann.  Cas. 
1912D,  483;  Brown  r.  Connecticut  Fire  Ins. 
Co.,  197  Mo.  App.  317, 195  S.  W.  62,  and  cases 
cited.  _  But  one  of  the  stipulations  of  the 
policy*  provided  that  the  policy  "shall  be 
canceled  at  any  time  at  the  request  of  the 
Insured  or  by  the  company  by  giving  five 
days'  notice  of  such  cancellation."  This 
provision  was  inserted,  among  other  reasons, 
no  doubt,  to  enable  the  insurer  to  cancel 
the  policy  in  the  event  of  a  change  of  owner- 
ship of  the  property  which  in  Its  Judgment 
affected  the  character  of  the  risk.  Can  we 
say  In  the  instant  case  before  us  that  the 
failure  or  neglect  of  plaintiff  to  notify  the 
insurers  was  an  immaterial  matter?  Even 
were  this  question  one  which  should  control 
the  determination  of  this  case,  to  which 
we  do  not  agree,  yet  how  could  it  be  said  but 
that  the  Insurer  would  have  canceled  the  in- 
surance upon  being  notified  of  the  change  of 
ownership  of  the  property,  particularly 
when  the  new  owner  was  not  going  to  occupy 
the  premises  and  was  a  nonresident  of  the 
county  in  which  the  property  was  located? 

We  accordingly  rule  that  plaintiff,  having 
violated  the  said  condition  contained  In 
each  of  the  mortgage  clauses  by  falling  to 
give  notice  to  the  insurance  company  of  the 
change  of  ownership,  cannot  recover. 

The  judgment  entered  below  In  favor  of 
the  Phoenix  Insurance  Company  of  Hartford, 
Conn.,  Is  affirmed.  The  Judgment  rendered 
below  in  favor  of  the  Trust  Company  of  St 
Louis  County  and  against  the  German-Ameri- 
can Insurance  Company  of  New  York  is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  the  circuit  court  to  enter  a  Judg- 
ment for  said  defendant. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


(200  Ho.  App.  585) 
QUIRK  t.  METROPOLITAN  ST.  RY.  CO. 
(No.  *13116.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Jan.  6,  1919.) 

3.  Carbtjcbs  «j=»883— Ejection  from  Gab— 
Question  fob  Juby. 
In  boy's  action  for  injuries,  when  ejected 
from  defendant  street  railway's  car  as  it  was 
moving,  question  whether  or  not  proximate  cause 
of  his  getting  off  was  the  order  of  the  conduc- 
tor, or  of  the  motorman,  held  for  the  jury. 


2.  Pleading  €=»34(6)  —  Pmnoir  —  Con- 
stbuction  Aiteb  Vkbdiot. 

After  verdict  for  plaintiff,  the  petition  must 
be  construed  liberally. 

3.  Cabbikbs  «*=»384(2)— Ejection  fbom  Cab— 
instbuotion— suppobt  bt  petition. 

In  action  against  street  railway  for  inju- 
ries to  boy  trespassing  on  car,  when  ordered  by 
conductor  and  motorman  to  leave,  instruction 
on  theory  that  conductor  ordered  boy  off  while 
car  was  in  motion,  and  that  motorman  negli- 
gently failed  to  stop  car  to  permit  boy  to  alight, 
held  to  follow  petition  as  construed. 

4.  Cabbikbs    «=»366— Ejection    fboic    Cab- 
Duty  to  Stop  Cab. 

Where  street  railway's  motorman  knew  boy 
whom  he  was  telling  to  leave  car  was  on  front 
steps,  he  should  have  stopped  car  to  give  boy 
opportunity  to  alight,  and  in  failing  to  take 
such  means  to  prevent  injuries  to  him  after 
knowing  his  peril,  he  was  negligent,  and  street 
railway  was  liable  for  injuries  when  boy  slipped 
under  wheels. 

5.  Cabbikbs  <8=>381(4)— Ejection  fboh  Cab— 
Sufficiency  of  Evidence. 

In  boy's  action  against  street  railway  for 
injuries  when  ordered  off  moving  car,  evidence 
held  to  show  motorman  knew  boy  was  on  front 
step  after  having  been  told  to  get  off,  and  in  a 
position  of  peril. 

6.  Carriers   <3=»S84(1)— Injuries   to   Tres- 
passes—Instruction— Last  Clear  Chance. 

In  action  against  street  railway  for  injuries 
to  trespassing  boy  forced  off  front  steps  of  car 
by  motorman,  instruction  on  last  clear  chance, 
which  concluded  that  plaintiff  was  entitled  to 
recover  if  jury  found  that,  while  trying  to 
alight,  he  fell  as  a  direct  result  of  negligence  of 
street  railway,  'held  not  erroneous,  as  permit- 
ting plaintiff  to  recover  on  any  theory  of  neg- 
ligence. 

7.  Negligence  «=»85(3)— Contributory  Neg- 
ligence—Childben  . 

In  action  against  street  railway  for  in- 
juries to  trespassing  boy  of  7,  driven  off  front 
steps  of  car  by  motorman,  instruction  as  to 
effect  of  concurring  negligence  held  properly  re- 
fused; the  tender  years  of  the  boy  excusing? 
him  therefrom. 

8.  Trial  <£=>219— Instruction— Absence  oi 
Definitions. 

In  action  for  injuries  to  7  year  old  boy,  driv- 
en off  front  steps  of  car  by  motorman,  instruc- 
tions requested  by  railway  that  motorman  and 
conductor  owed  no  duty  other  than  to  refrain 
from  "willfully,  wantonly,  and  recklessly"  in 
juring  the  boy,  held  properly  refused,  as  mis 
leading,  without  definition  of  the  technical 
terms. 

9.  Carriers    €=>366— Ejection    fbom    Cab- 
Duty  of  Care. 

It  was  duty  of  street  railway's  servants 
to  use  ordinary  care  in  removing  from  its  car 
a  trespassing  7  year  old  boy. 

10.  Juby   <S=»92  —  Employe  of  Associated 
Companies. 

In  action  for  injuries  to  trespassing  boy 
against  Metropolitan  Street  Railway  Company, 
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trial  court  properly  excused,  without  challenge, 
a  juryman  who  worked  for  the  Kansas  City 
Electric  Light  &  Power  Company,  and  had  been 
in  the  latter  company's  employ  when  it  was 
connected  with  defendant,  not  the  case  at  the 
time  of  trial. 

11.  New  Trial  «=>41(1)— Remabk  of  Coun- 
sel. 
In  action  against  street  railway  for  inju- 
ries, where  defendant  objected  to  showing  plain- 
tiff, a  boy,  was  ordinarily  intelligent  when  hurt, 
and  plaintiffs  counsel  stated,  "You  will  raise 
It  in  the  appellate  court,"  court  properly  re- 
fused to  discharge  jury  for  such  remark,  prob- 
ably improper  as  suggesting  plaintiff  expected  to 
win  and  defendant  would  appeal. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; William  O.  Thomas,  Judge. 

Action  by  Charles  Quirk,  by  next  friend, 
Maurice  Quirk,  against  the  Metropolitan 
Street  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Clyde  Taylor,  of  Kansas  City,  for  appel- 
lant. 

McCune,  Harding,  Brown  &  Murphy,  of 
Kansas  City,  for  respondent 

BLAND,  j.  This  Is  an  action  for  personal 
Injuries.  Plaintiff  recovered  a  verdict  and 
judgment  for  $8,600  but  voluntarily  remitted 
$1,000  of '  that  sum,  and  defendant  has  ap- 
pealed. 

Defendant's  first  point  is  that  its  demurrer 
to  the  evidence  should  have  been  sustained. 
The  evidence  taken  in  its  most  favorable  light 
to  plaintiff  shows  that  on  the  afternoon  of 
July  4,  1910,  plaintiff,  a  boy  of  the  age  of  1 
years,  was  waiting  at  the  end  of  the  Thirty- 
First  Street  car  line  at  Thirty-Third  and  Sum- 
mit streets,  In  Kansas  City,  Mo.,  for  his  fa- 
ther to  come  home  to  take  Mm  to  a  picnic. 
He  was  playing  with  one  Francis  Eagan,  and 
some  other  children.  They  were  seated  upon 
the  curb  of  the  sidewalk  near  which  was 
standing  a  car  of  the  defendant  This  car  Is 
described  as  one  of  a  type  known  as  a  "goat" 
car.  The  Eagan  boy  snatched  a  fire  cracker 
from  plaintiff  and  ran  with  the  same  onto  the 
rear  end  of  defendant's  car,  plaintiff  after 
him.  When  both  of  the  boys  had  gotten  on  the 
car,  the  motorman  and  conductor,  who  had 
been  in  a  nearby  drag  store,  came  out  of  said 
store,  and  the  motorman  hollered  to  the  con- 
ductor, "Let  her  go!"  They  boarded  the  car, 
the  motorman  in  the  lead.  The  latter  released 
the  hand  brake  on  the  rear  of  the  car,  and  the 
car  started  forwards  of  Its  own  momentum. 
After  this  the  conductor,  who  was  standing 
upon  the  rear  step  of  the  car,  told  the  boys 
to  get  off — "that  they  had  no  business  on  the 
car."  The  boys  then  proceeded  to  the  front 
end  of  the  car,  the  motorman  closely  behind 
them.  The  conductor  remained  on  the  rear 
platform.     The  Eagan  boy  proceeded  to  the 


front  steps  and  jumped  off  the  car  ahead  of 
the  plaintiff,  falling  and  hurting  himself 
slightly.  Plaintiff  then  got  upon  the  front 
steps,  when  the  motorman  waved  his  con- 
troller at  him  saying,  "Get  off  of  here,  boys." 
Plaintiff  stood  on  the  steps,  attempting  to 
get  off.  The  car  was  coasting  downgrade  and 
increased  Its  speed  as  it  moved.  It  Increased 
its  speed  from  7  or  8  miles  to  9  or  10  miles  per 
hour  and  ran  about  60  feet,  while  plaintiff 
was  standing  on  the  step. 

Plaintiff  attempted  to  get  off  the  car  by 
putting  his  foot  down  and  raising  It  up  again, 
evidently  trying  to  touch  the  pavement,  He 
testified  that  he  was  afraid  to  let  go  of  the 
car;  that  he  was  afraid  to  get  back  Into  the 
car  after  what  the  motorman  had  said  to 
him.  Finally  as  before  stated,  wnen  the  car 
had  gone  about  60  feet,  after  plaintiff  had 
gotten  on  the  step,  he  fell  off,  his  right  leg 
going  under  the  car  resulting  in  it  being 
cut  off  about  6  Inches  below  the  knee.  The 
motorman  was  aware  of  the  presence  of 
plaintiff  upon  the  step,  as  we  will  herein- 
after point  ov*. 

In  connection  with  defendant's  insistence 
that  Its  demurrer  to  the  evidence  should  have 
been  sustained,  It  argues  that  the  proximate 
cause  of  plaintiffs  getting  off  the  car,  re- 
sulting in  his  injury,  was  the  waving  of  the 
controller  by  the  motorman  at  plaintiff,  and 
that  It  was  neither  pleaded  nor  proved  that 
the  motorman  was  the  agent  of  the  defend- 
ant with  authority  to  eject  trespassers  from 
Its  cars. 

[1]  Plaintiff's  Instruction  No.  1  told  the 
jury  that  they  must  find  that  plaintiff  at- 
tempted to  get  off  the  car  at  the  order  and 
direction  of  the  conductor.  The  fact  that  the 
motorman  joined  In  the  request  or  order  of 
the  conductor,  and  that  he  threatened  plain- 
tiff, would  not  show  as  a  matter  of  law  that 
the  plaintiff  got  off  the  car  on  account  of  be- 
ing ordered  by  the  motorman,  and  not  by  the 
conductor.  Plaintiff  did  not  testify  that  he 
was  afraid  of  the  motorman,  and  attempted 
to  get  off  the  car  by  reason  of  the  fact  that 
the  motorman  threatened  him,  but  said  that 
he  was  afraid  to  get  back  on  the  car  on  ac- 
count  of  the  threat  of  the  motorman,  and 
(as  we  construe  his  evidence)  that  he  was 
afraid  to  get  off  on  account  of  the  rapid 
movement  of  the  car.  It  was  the  conductor 
who  gave  the  original  order,  and  the  question 
as  to  whether  or  not  the  proximate  cause 
of  plaintiff's  getting  off  the  car  was  the  order 
of  the  conductor,  or  that  of  the  motorman, 
was  clearly  one  for  the  Jury. 

Defendant  urges  that  there  was  error  in 
the  giving  of  plaintiff's  Instruction  P-l.  In 
support  of  this  contention  defendant  argues 
that  the  proximate  cause  of  plaintiff  get- 
ting off  or  falling  off  the  car  was  the  conduct 
of  the  motorman.  This  point  has  already 
been  decided  against  the  defendant     This 
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Instruction  proceeded  upon  the  theory  that 
the  conductor  ordered  plaintiff  off'  the  car 
while  It  was  In  motion;  that  the  plaintiff 
was  on  the  step,  attempting  to  get  off,  In 
obedience  to  this  order ;  that  the  motorman 
and  conductor  knew  that  he  was  attempting 
to  alight  therefrom  while  the  car  was  In 
motion ;  and  that  the  motorman  negligently 
failed  to  stop  the  car  for  the  purpose  of 
permitting  plaintiff  to  alight.  It  is  the  con- 
tention of  the  defendant  that  the  petition 
proceeds  upon  the  theory  that  the  plaintiff 
was  in  a  position  of  peril  on  the  step  of  the 
car,  and  not  on  the  theory  that  plaintiff  was 
on  the  step  attempting  to  alight  from  the  car. 
A  very  ingenious  argument  Is  made  that  there 
is  a  substantial  difference.  There  are  many 
reasons  why  there  Is  no  merit  in  this  conten- 
tion, among  which  is  this: 

[2, 3]  After  verdict  the  petition  must  be 
construed  liberally.  Applying  such  a  con- 
struction, the  petition  alleges  that  defend- 
ant's agents  negligently  ordered  plaintiff 
off  the  car  while  it  was  in  motion;  that  they 
saw  plaintiff  on  the  step  in  a  perilous  posi- 
tion, and  did  not  stop  the  car  to  permit  him  to 
alight.  The  petition  alleges,  by  inference, 
at  least,  that  plaintiff  was  on  the  step  and 
attempting  to  alight;  that  this  was  a  per- 
ilous position;  and  that  defendant's  servants 
knew  of  it,  and  failed  to  stop  the  car  to  per- 
mit him  to  alight.  The  instruction  follows 
the  petition  as  we  have  construed  it. 

[4,  S]  Defendant  urges  that  there  is  no 
proof  that  the  conductor  and  motorman  knew 
that  plaintiff  was  upon  the  step.  Whether 
the  conductor  knew  this  fact,  the  motorman 
certainly  did,  and  he  should  have  stopped 
the  car.  The  fact  that  the  instruction  re- 
quired the  Jury  to  find  that  the  conductor 
also  knew  it  was  an  assumption  of  an  unnec- 
essary burden.  The  evidence  shows  that  the 
boys  were  in  front  of  the  motorman  and 
conductor  as  they  proceeded  to  the  front  end 
of  the  car,  to  obey  the  order  given  by  the 
conductor  that  the  motorman  must  have 
heard;  the  motorman  followed  the  boys  to 
the  front  of  the  car.  From  this  situa- 
tion alone  the  inference  is  that  he  knew 
what  the  boys  were  doing.  There  was 
only  one  means  of  exit  in  the  front  of 
the  car,  and  the  boys  had  no  way  of 
obeying  the  conductor,  except  by  going  down 
the  steps  and  getting  off  through  this 
exit  Aside  from  this,  the  motorman,  when 
he  reached  his  position,  which  was  before 
plaintiff  fell,  stood  In  the  middle  of  the 
front  vestibule. of  the  car,  within  two  feet 
of  where  plaintiff  was  standing  on  the  step, 
holding  onto  the  front  handrail.  The  motor- 
man  testified  that  "I  glanced  around  every 
once  in  a  while";  but  he  said  he  did  not 
see  plaintiff  on  the  step.  Other  witnesses 
testified  that  there  was  nothing  to  prevent  the 
motorman  from  seeing  plaintiff  on  the  step 
if  he  had  looked.  So  the  jury  had  a  right 
to  disregard  the  statement  of  the  motorman 


[that  he  did  not  see  plaintiff.  Taking  all  of 
this,  evidence  in  its  most  favorable  light  to 
plaintiff,  it  shows  that  the  motorman  knew 
plaintiff  was  upon  the  step  and  in  a  position 
of  peril.  Having  had  actual  knowledge  of 
the  impending  danger  to  plaintiff,  and  having 
failed  to  take  means  to  prevent  his  Injury 
after  knowing  that  he  was  in  a  position  of 
peril,  defendant's  servants  were  guilty  of 
negligence,  and  defendant  is  liable.  Toumans 
v.  Railroad,  143  Mo.  App.  803,  loc.  clt.  401, 
127   S.   W.   595. 

[I]  There  was  no  error  in  the  giving  of 
plaintiff's  instruction  P-2.  This  instruction, 
like  plaintiff's  instruction  P-l,  is  based  upon 
the  last  chance  rule.  It  not  only  detailed 
what  facts  were  necessary  to  be  shown  by 
plaintiff  to  entitle  him  to  recover,  but  re- 
quired the  jury  to  find  that  these  constituted 
negligence  on  defendant's  part,  and  concluded 
by  telling  the  jury  that  if  they  found,  while 
plaintiff  was  trying  to  alight,  he  fell  "as  a 
direct  result  of  the  negligence  of  the  de- 
fendant," etc.,  plaintiff  was  entitled  to  re- 
cover. It  is  the  contention  of  defendant  that 
the  portion  of  the  instruction  quoted  permits 
plaintiff  to  recover  upon' any  theory  of  negli- 
gence and  does  not  confine  the  negligence  to 
that  pleading.  There  is  nothing  in  this  con- 
tention. The  word  "the"  before  the  word 
"negligence"  is  a  definite  article,  and  refers 
to  acts  of  negligence  theretofore  set  out  in 
the  instruction;  which  acts  were  those  al- 
leged in  the  petition. 

[7]  The  court  did  not  err  in  refusing  defend- 
ant's instructions  D-8,  D-4,  and  D-6.  De- 
fendant's instruction  D-8  told  the  jury  that 
if  they  found  that— 

"•  •  *  a  lack  of  ordinary  care  upon  the 
part  of  the  motorman  and  a  lack  of  ordinary 
care  upon  the  part  of  the  boy  combined  to  bring 
about  the  casualty,  then  the  plaintiff  cannot  re- 
cover; if  you  find  that  the  casualty  was  caused 
solely  and  alone  by  the  boy's  own  negligence,  or 
by  the  mutual  and  concurring  negligence  of  the 
boy  and  the  motorman,  and  that  any  negligence 
on  the  part  of  the  motorman,  without  the  con- 
curring negligence  of  the  boy,  would  not  have 
cauged  the  casualty,  then  the  plaintiff  cannot 
recover,  and  your  verdict  must  be  for  the  de- 
fendant." 

This  Instruction  was  properly  refused  for 
many  reasons;  one  being  that  the  tender 
years  of  the  plaintiff  excused  him  from  con- 
curring negligence.  Flower  v.  Penn.  R.  Oo., 
68  Pa.  loc.  cit  216,  8  Am.  Rep.  251;  Levin 
v.  Traction  Co.,  194  Pa.  St  156,  45  Atl.  134; 
Sherman  v.  Railroad,  12  Mo.  62,  loc.  clt.  66, 37 
Am.  Rep.  423;  Holmes  v.  Railway,  207  Mo. 
149,  loc  clt  164,  165,  105  S.  W.  624. 

[8,  9]  Defendant's  instructions  D-4  and  D-5 
told  the  jury  that  the  motorman  and  conduc- 
tor owed  the  boy  no  duty  other  than  to  re- 
frain from  willfully,  wantonly,  and  reckless- 
ly Injuring  him.  These  Instructions  were 
properly  refused,  as  they  tended  to  mislead 
the  jury.  The  words  '(willfully,"  "wantonly," 


Digitized  by 


Google 


106 


210  SOUTHWESTERN  REPORTER 


(M«. 


and  "recklessly"  are  ones  of  technical  mean- 
ing and  should  be  defined.  These  words,  as 
applied  to  the  facts  In  evidence,  are  not  to  be 
taken  in  their  popular  meaning.  See  Drog- 
mund  t.  Railway,  122  Mo.  App.  154,  loc.  clt 
160,  96  S.  W.  109L  It  was  the  duty  of  de- 
fendant's servants  to  use  ordinary  care  In 
removing  the  boy  from  the  car  (Brill  v. 
Eddy,  116  Mo.  596,  22  S.  W.  488;  Farber  v. 
Mo.  Pac.  By.  Co.,  139  Mo.  272,  40  S.  W.  932; 
Winn  v.  Railway  Co.,  245  Ma  406,  151  S.  W. 
98;  Southard  v.  Railway  Co.,  191  S.  W. 
1101),  and  the  Jury  would  have  been  misled, 
had  this  instruction  been  given. 

[10]  Defendant  urges  that  the  court  erred 
In  excusing  without  challenge  the  juryman 
Page.  It  appeared  upon  his  voir  dire  exam- 
ination that  this  Juryman  was  working  for 
the  Kansas  City  Electric  Light  St  Power 
Company,  and  had  so  worked  for  six  years; 
that,  although  this  company  and  the  defend- 
ant were  separate  companies  at  the  time  of 
the  trial,  the  witness  had  been  in  the  employ 
of  the  Electric  Light  ft  Power  Company 
during  the  time  that  the  two  companies  were 
connected.  The  court  excused  the  Juryman 
on  the  court's  own*  motion,  because  he  had 
been  employed  by  the  Kansas  City  Electric 
Light  ft  Power  Company  during  the  time 
In  which  the  two  companies  were  connected. 
We  do  not  think  the  court  abused  his  discre- 
tion in  the  matter.  The  position  that  this 
juryman  occupied  toward  the  defendant,  as 
we  get  it  from  the  record,  was  substantially 
that  of  an  ex-employ&  This  relationship  of 
the  juryman  to  the  defendant  was  certainly 
stronger  and  more  Intimate  than  that  shown 
in  the  case  of  Gardner  v.  Met.  St  R.  Co.,  177 
S.  W.  737,  cited  by  defendant.  In  that  case 
there  was  no  relationship  whatever  shown 
between  the  defendant  and  the  juryman; 
nothing  was  shown  but  that  the  juryman 
was  acquainted  with  the  attorney  for  the  de- 
fendant In  both  that  case  and  this  the 
Juryman  testified  that  his  connection  would 
not  bias  or  affect  his  verdict  The  trial 
court  was  not  bound  by  the  statement  of  the 
Juryman  that  he  would  not  be  biased  under 
the  circumstances  present  In  this  case. 
Theobald  v.  Transit  Co.,  191  Mo.  395,  90  S. 
W.  354. 

[11]  The  point  Is  made  that  the  court  erred 
In  refusing  to  discharge  the  jury  on  account 
of  the  alleged  misconduct  of  plaintiff's  coun- 
sel. Plaintiff  attempted  to  show  by  his  father 
that  plaintiff  was  an  ordinarily  Intelligent 
boy  at  the  time  he  was  hurt  This  was  ob- 
jected to  on  the  ground  that  it  was  not  proper 
in  rebuttal  and  that  the  mentality  of  the  boy 
was  not  in  issue.  Plaintiff's  counsel  stated 
In  the  presence  of  the  jury,  "You  will  raise 
It  in  the  appellate  court"  Defendant  object- 
ed to  this  remark,  on  the  ground  that  it  was 
Improper,  and  asked  that  the  Jury  be  dis- 
charged.   The  court  refused  to  discharge  the 


Jury,  but  reprimanded  counsel  for.  making 
the  statement  and  said,  "This  jury  is  too 
sensible  to  consider  a  thing  like  that"  We 
think  there  was  no  error,  under  the  circum- 
stances, in  the  court  refusing  to  discharge 
the  jury.  It  was  probably  improper  for 
plaintiff's  counsel  to  make  the  remark.  Tak- 
ing It  In  its  most  unfavorable  light  to  plain- 
tiff, it  was  nothing  more  than  a  suggestion 
to  the  Jury  that  plaintiff  expected  to  win  the 
case,  and  that  defendant  would  appeal  it  A 
Jury  certainly  would  not  be  Influenced  by 
an  attorney,  who  intimated  that  he  expects 
to  win  the  case.  Attorneys  are  supposed  to 
entertain  such  hopes.  Nor  do  we  see  how  the 
Jury  could  have  been  prejudiced  by  plain- 
tiff's intimation  that  defendant  would  appeal 
the  case.  We  are  unable  to  see  where  there 
was  any  statement  that  defendant  was  try- 
ing to  get  some  error  in  the  case,  so  that  it 
would  be  reversed,  as  contended  by  defend- 
ant Plaintiff's  counsel  simply  suggested 
that  he  ought  to  be  permitted  to  show  that 
the  boy  was  not  one  above  average  Intelli- 
gence, and  asked  defendant's  counsel  if  he 
would  agree  not  to  raise  the  point  In  the  ap- 
pellate court,  if  plaintiff  desisted  in  his 
efforts  to  prove  the  matter  in  the  lower  court 

The  great  weight  of  the  evidence  shows 
that  defendant's  motorman  and  conductor 
were  guilty  of  culpable  negligence,  if  not 
cruel  conduct  toward  plaintiff.  The  size 
of  the  verdict  does  not  indicate  that  the 
amount  was  influenced  by  any  improper  con- 
duct of  plaintiff's  counsel  at  the  trial. 

The  judgment  is  affirmed. 

All  concur. 


(M0  Ho.  App.  5M) 

QUIRK  v.  METROPOLITAN  ST.  RY.  CO. 
(No.  13113.) 

(Kansas    City    Court   of   Appeals.      Missouri. 
Jan.  6,  1919.) 

1.  Carriers  «=»383— Iwjttmeb  to  BOY— HU- 
MANITARIAN   DOCTRINE— JURY   QUESTION. 

It  was  not  necessary  for  plaintiff  to  show 
anything  more  than  that  his  son  was  on  steps 
of  defendant  street  railway's  car,  that  he  was 
a  boy  of  7,  and  that  the  car  was  moving  at  7 
to  10  miles  an  hour,  to  permit  him  to  go  to 
jury  on  question  whether  boy  was  in  position 
of  peril,  such  as  on  discovery  by  railroad's 
servants  required  them  to  stop  or  take  boy  back 
out  of  danger. 

2.  Carriers  *=>366— Ejection  or  Trespass- 
er—Nbgliqenci. 

Where  a  street  railway's  conductor  order- 
ed a  trespassing  7  year  old  boy  off  the  ear,  and 
the  boy  went  on  the  front  steps  to  obey  the 
order,  the  motorman  was  negligent  in  failing  to 
protect  the  child  by  stopping  the  car  or  drawing 
him  back. 
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&  Cabriers  «b»380(4)  —  Injuries  to  Box  — 
Evidence. 
In  action  against  street  railway  for  Inju- 
ries  to  plaintiff's  son,  petition  alleging  boy  was 
on  step  of  car  in  a  position  of  peril,  it  was  com- 
petent to  prove  under  such  allegation  he  was 
attempting  to  alight  as  an  incident  of  being  on 
the  step. 

4.  Limitation  or  Actions  *=»127(2)— Identi- 
ty of  Causes  or  Action— Tests. 
Two  ordinary  testa  whereby  to  determine 
whether  a  second  petition  is  an  amendment  or 
statement  of  a  new  cause  of  action,  barred  by 
the  statute  of  limitations,  are:  First,  whether 
the  same  evidence  will  support  both  petitions; 
second,  whether  the  same  measure  of  damages 
will  apply  to  both. 

«.  Limitation  of  Actions  <8=»127(5>— Identi- 
ty of  Causes  of  Action— Medioai.  Atten- 
tion AND  LOSS  OF  SERVICES. 

In  father's  action  against  street  railway 
for  medical  attention,  nursing,  etc.,  of  injured 
son,  amendment  of  petition,  to  ask  damages  for 
loss  of  services,  held  not  to  state  additional 
cause  of  action  barred  by  6-year  statute  of  lim- 
itations. 

6.  Continuance  «=>30— Amendment  of  Peti- 
tion— Discretion  of  Court. 

In  father's  action  against  street  railway 
for  medical  attention  to  and  loss'  of  earnings 
of  his  injured  son,  trial  court  held  not  to  have 
abused  its  discretion  in  denying  to  railway  con- 
tinuance asked  on  ground  of  surprise  from  filing 
of  amendment  to  ask  damages  for  loss  of  serv- 
ices. 

7.  Evidence  <8=»355(2)  —  Doctor's  Bill  — 
Written  Statement  from  Bookkeeper. 

'In  father's  action  against  street  railway 
for  nursing,  etc.,  of  his  injured  son,  court  prop- 
erly admitted  written  statement,  consisting  of 
doctor's  bill,  obtained  from  bookkeeper;  state- 
ment tending  to  show  amount  of  bill,  which  fa- 
ther testified  was  reasonable. 

8.  Evidence  «=487— Conclusion— Doctor's 
Bill— Reasonableness. 

In  a  father's  action  for  medical  attention 
to  and  nursing  of  injured  son,  testimony  of 
father  as  to  reasonableness  of  doctor's  bill,  ob- 
tained from  doctor's  bookkeeper,  was  admissi- 
ble, against  objection  that  answer  was  a  con- 
clusion and  that  doctor  was  only  person  compe- 
tent to  testify  as  to  bill's  reasonableness. 

9.  Limitation  of  Actions  «>=>173  —  Bab  — 
Bight  to  Raise  Point. 

In  father's  suit  against  street  railway  for 
medical  attention  to  his  injured  son,  father  alone 
could  raise  point  against  doctor's  bill  that  it 
was  barred  by  statute  of  limitations,  as  bill 
was  not. barred  unless  father  chose  to  raise  it. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; William  O.  Thomas,  Judge. 

Action  by  Maurice  Quirk  against  the  Met- 
ropolitan Street  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


Clyde  Taylor,  of  Kansas  City,  for  appel- 
lant. 

McOune,  Harding,  Brown  &  Murphy,  of 
Kansas  City,  for  respondent. 

BLAND,  J.  Plaintiff  recovered  a  verdict 
and  judgment  for  loss  of  services,  medical 
attention,  and  other  damages  suffered  by  him 
on  account  of  an  Injury  to  his  son,  Charles 
Quirk.  The  latter,  while  attempting  to  get 
off  of  one  of  defendant's  cars  on  July  4, 
1910,  fell  from)  the  front  step  thereof;  his 
leg  going  under  the  car,  causing  the  same 
to  be  cut  off  about  six  Inches  below  the  knee. 

The  facts  In  this  case  are  substantially  the 
same  as  those  in  the  case  of  Charles  Quirk, 
by  next  friend,  Maurice  Quirk,  v.  Metropoli- 
tan Street  Railway  Co.  (No.  13116)  209  S.  W. 
108  decided  at  this  sitting,  but  not  yet  official- 
ly reported.  The  two  cases  are  dissimilar, 
however,  In  some  respects.  Plaintiff  in  his  pe- 
tition in  tins  case  alleged  that  his  minor  son 
was  on  the  front  steps  of  the  car,  in  a  posi- 
tion of  peril,  which  was  known  to  defend- 
ant's servants,  and  that  after  seeing  him  in 
such  a  position  they  failed  to  stop  said  car. 
There  Is  nothing  said  in  the  petition  about 
the  boy  being  ordered  from  the  car,  or  that 
he  was  attempting  to  alight  therefrom  when 
he  fell.  Plaintiff  thus  plants  himself  square- 
ly upon  the  last  chance  doctrine.  Plaintiff's 
instructions  followed  the  petition  and  sub- 
mitted the  same  negligence  as  alleged  there- 
in. A  number  of  points  raised  in  thlB  case 
were  disposed  of  In  the  other,  so  It  Is  un- 
necessary for  us  to  go  Into  those  points  a 
second  time. 

Defendant  urges  that  the  evidence  does 
not  prove,  but  disproves,  the  allegation  In  the 
petition  that  plaintiff's  son  fell  from  the 
steps  of  the  car,  in  that  it  proves  that  he 
fell,  not  by  reason  of  the  continued  move- 
ment of  the  car,  but  In  an  attempt  to  alight 
therefrom. 

It  Is  defendant's  contention  that  there  was 
no  duty  upon  defendant's  servants  to  stop 
the  car  merely  because  they  saw  plaintiff's  son 
upon  the  steps,  in  the  absence  of  any  other 
showing  that  It  was  dangerous  for  plain- 
tiff's son  to  be  upon  them,  such  as  a  showing 
that  the  car  was  swaying  or  jerking  by  rea- 
son of  some  defect  of  the  track,  etc. 

[1-3]  That  the  humanitarian  doctrine  ap- 
plies in  cases  where  the  circumstances  are 
like  those  present  in  the  case  at  bar  is  well 
established.  See  Drogmund  v.  Met.,  122  Mo. 
App.  154,  96  S.  W.  1091.  It  was  not  neces- 
sary for  plaintiff  to  show  anything  more 
than  that  his  son  was  upon  the  steps  and  that 
he  was  a  boy  of  tender  years,  to  wit,  7  years 
of  age,  and  that  the  car  was  moving  at 
the  rate  of  from  7  to  10  miles  per  hour,  to 
permit  him  to  go  to  the  jury  on  the  question 
that  his  son  was  In  a  position  of  peril,  such 
as  upon  discovery  by  defendant's  servants  re- 
quired them  to  stop  the  car,  or  to  take  the 
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boy  bade  on  the  car  oat  of  danger.  Levin  v. 
Traction  Co.,  194  Pa.  156,  45  Atl.  134 ;  Wynn 
v.  City  ft  Suburban  Ry.,  91  Ga.  344,  loc  dt 
852,  17  S.  EL  649;  Goldstein  t.  People's  Rail- 
way,  5  Pennewill  (Del.)  306,  60  Atl.  975.  In 
fact,  it  seems  apparent  to  us  that  a  child  of 
7  years  of  age,  on  the  steps  of  a  car  moving 
at  the  rate  of  from  7  to  10  miles  per  hour,  is 
in  a  position  of  peril.  The  evidence  shows 
not  only  these  facts,  but  further  established 
the  fact  that  he  had  been  ordered  off  the  car 
by  the  conductor,  and  was  on  the  steps  for 
the  purpose  of  obeying  such  an  order,  all  of 
which  was  known  by  the  motorman.  The 
motorman  was  guilty  of  negligence  in  fail- 
ing to  protect  the  child  under  the  circum- 
stances. But  plaintiff  was  not  under  the  ne- 
cessity of  proving  these  additional  facts.  He 
made  out  a  case  under  the  petition  by  show- 
ing that  defendant's  servant  saw  plaintiff's 
son  upon  the  steps  under  the  circumstances, 
and  this  even  though  plaintiff's  son  had  not 
been  ordered  off  the  car.  The  petition  does 
not  allege  that  the  boy  was  on  the  step  at- 
tempting to  alight  from  the  car,  but  alleged, 
generally,  that  he  was  on  the  step  in  a  posi- 
tion of  peril.  Under  such  an  allegation  it 
was  competent  to  prove  that  he  was  attempt- 
ing to  alight  as  an  incident  of  his  being  on  the 
step.  The  fact  that  the  evidence  shows  that 
plaintiff's  son  was  attempting  to  alight  at  the 
same  time  he  was  on  the  step  would  not 
change  the  cause  of  action  for  the  reason  giv- 
en. If  the  car  had  been  stopped,  plaintiff's 
son  would  not  have  fallen  and  been  hurt 
The  evidence  shows,  then,  that  he  was  on 
the  step,  and  that  he  fell  therefrom  on  ac- 
count of  the  fact  that  the  car  was  not  stop- 
ped to  permit  him  to  alight,  and  continued  to 
move  forward.  Plaintiff  may  have  proved 
more  than  was  necessary,  but  by  doing  so  did 
not  disprove,  or  fall  to  prove,  the  case  al- 
leged. 

The  court  did  not  err  In  refusing  defend- 
ant's instructions  D-l,  D-2,  and  D-3.  These 
Instructions  were  substantially  the  same  as 
defendant's  instructions  D-3,  D-4,  and  D-5 
in  the  other  case,  and  as  we  ruled  against  de- 
fendant In  that  case  our  ruling  will  be  the 
same  In  this. 

[4,  5]  Plaintiff's  son  was  injured  July  4, 
1910.  Plaintiff's  cause  of  action,  therefore, 
was  barred  5  years  after  that  date.  The 
trial  was  had  on  May  1,  1917.  The  original 
petition  asks  damages  for  doctors'  bills,  medi- 
cal attention,  medicines,  nursing,  for  an  ar- 
tincial  limb,  and  for  money  that  plaintiff 
would  be  obligated  to  pay  out  in  the  future 
for  these  things.  During  the  trial  of  the 
case  plaintiff  was  permitted  to  amend  his 
tietition  by  interlineation  asking,  in  addition 
to  the  things  mentioned,  damages  for  the  loss 
of  services  of  his  son.  It  Is  the  contention 
of  the  defendant  that  at  the  time  the  petition 
was  amended  5  years  had  elapsed  since  plain- 
tiff's son  was  injured,  and  that  the  setting 
up  of  the  prayer  in  the  amended  petition  for 


loss  of  services  of  his  son  amounted  to  an  ad- 
ditional cause  of  action  being  stated,  which 
was  barred  by  the  statute  of  limitations. 

Two  of  the  tests  by  which  to  determine 
whether  a  second  petition  is  an  amendment 
or  a  substitution  of  a  new  cause  of  action 
are:  (1)  That  the  same  evidence  will  sup- 
port both  petitions;  (2)  that  the  same  meas- 
ure of  damages  will  apply  to  both.  ScoviU 
v.  Glasner,  79  Mo.  449;  Burnham  ft  Co.  v. 
Tillery  ft  Co.,  85  Mo.  App.  453,  loc  dt  457; 
Haines  v.  Pearson,  107  Mo.  App.  481,  loc  dt 
484,  81  S.  W.  645.  It  Is  held  In  Oytron  v. 
Transit  Co.,  205  Mo.  692,  loc.  dt  700,  104 
S.  W.  109,  that  the  proper  Judicial  attitude 
toward  amendments,  with  reference  to'  the 
statute  of  limitations,  Is  that  such  amend- 
ments are  allowed  expressly  to  save  the 
cause  from  the  statute,  and  the  courts  have 
been  liberal  In  allowing  them,  when  the  cause 
of  action  la  not  totally  different  and  that  the 
rule  thus  announced  is  steadily  applied. 

The  gist  of  the  cause  of  action  in  a  case  of 
this  kind  is  the  negligence  or  breach  of  duty 
of  the  defendant,  and  not  the  consequent  In- 
Jury  resulting  therefrom.  2  Wood  on  limita- 
tions (4th  Ed.)  |  179;  Illinois  Steel  Co.  v. 
Szutenbach,  64  DL  App.  642,  loc  dt  646. 
The  court  In  the  latter  case  permitted  plain- 
tiff to  Introduce  an  additional  allegation  in 
his  petition,  after  the  statute  of  limitations 
had  run,  alleging  injuries  to  his  mind  and 
memory,  it  is  stated  In  Van  Patten  v. 
Waugh,  122  Iowa,  302,  loc  dt  305,  98  N.  W. 
119,  121,  that— 

"Where  the  gist  of  the  action  remains  the 
same,  although  the  alleged  incidents  are  dif- 
ferent the  court  has  the  right  to  permit  plain- 
tiff to  withdraw  his'  original  declaration  and 
file  an  amended  one." 

In  the  case  of  Cooper  v.  Mills  County,  69 
Iowa,  350,  28  N.  W.  633,  It  was  held  that 
where  the  action  was  begun  before  the  time 
limited  by  the  statute  of  limitations,  an 
amendment  may  be  filed  after  the  time  lim- 
ited setting  up  additional  damages  arising 
out  of  the  original  cause  of  action,  and  such 
damages  may  be  recovered,  if  proved,  and 
that  the  statute  of  limitations  does  not  bar 
the  same.  In  the  case  of  Benson  v.  City  of 
Ottumwa,  143  Iowa,  349,  121  N.  W.  1065, 
the  court  held  that  the  addition  of  a  new 
element  of  damages,  where  the  gist  of  the 
action  was  not  changed,  Is  permissible,  and  is 
not  barred  by  the  statute.  As  the  gist  of  the 
cause  of  action  in  this  case  was  the  negli- 
gence and  breach  of  duty  of  the  defendant 
it  is  apparent  that  the  same  evidence  will 
support  both  the  petition  before  it  was 
amended  and  after,  and  that  the  same  meas- 
ure of  damages  will  apply  to  both.  There  Is 
no  question  but  that  the  amendment  did  not 
change  the  cause  of  action  and  that  the  new 
element  of  damage  alleged  was  not  barred. 

[S]  The  amendment  was  made  during  the 
trial  of  the  case,   and  defendant  objected 
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thereto,  and  filed  an  affidavit  of  surprise, 
asking  for  a  continuance,  which  the  court  re- 
fused. The  court  gave  as  his  reason  for  re- 
fusing a  continuance: 

"I  don't  believe  that  this  new  allegation  will 
render  additional  evidence  necessary ;  that  is, 
other  than  would  be  required  in  the  ordinary 
course  of  the  trial." 

The  trial  court  is  vested  with  a  discretion 
in  these  matters,  but,  of  course,  that  discre- 
tion may  be  abused.  We  think  that  It  was 
not  abused  in  this  case.  As  was  said  in 
BlackweU  v.  Hill,  76  Ma  App.  46,  loc.  dt  66: 

"The  prospective  loss  of  earnings  is  not  sus- 
ceptible of  direct  and  conclusive  proof,  even  in 
case  of  adults,  and  much  less  so  in  that  of 
infants.  The  son  of  plaintiff  Is  a  mere  child, 
who  is  only  8  years  old.  He  has  never  earned 
anything,,  and  what  his  ability  to  labor  or  his 
earning  capacity  in  the  business  pursuits  of 
life  will  in  the  future  be  is  largely  conjectural. 
In  such  cases  it  is  held,  in  the  absence  of  di- 
rect evidence,  that  much  must  be  left  to  the 
judgment,  common  experience,  and  enlightened 
conscience  of  the  jurors,  guided  by  the  facts 
and  circumstances  in  the  case." 

There  were  no  material  facts  and  circum- 
atances  In  the  ease  at  bar  bearing  on  lorn  of 
earnings,  save  those  that  were  brought  out  in 
.connection  with  the  main  issues  In  the  case: 
that  is,  the  circumstances  of  the  accident 
and  the  negligence  of  defendant  These  mat- 
ters were  set  out  in  the  original  petition,  and 
defendant  bad  7  years  to  prepare  to  defend 
them.  Defendant  says  it  should  have  been 
given  an  opportunity  to  show  whether  there 
had  been  an  emancipation  of  the  son.  In  the 
case  of  Schmids  v.  Railway  Co.,  46  Mo.  App. 
380,  loc.  cit.  392,  It  was  held  that  plaintiff 
proved  there  was  no  emancipation  by  a  show- 
ing that  the  son  was  nine  years  of  age:  that 
he  lived  with  his  parents  at  the  time  of  the 
.accident,  and  was  taken  home  after  the  ac- 
cident, and  nursed  several  months  by  his 
parents.  The  same  facts  appear  In  the  case 
at  bar,  except  plaintiff's  son  was  7  years  of 
age  at  the  time  of  the  accident,  and  14  or 
15  at  the  time  of  the  trial,  and  still  living 
with  his  father.  That  plaintiff's  son  was 
emancipated  was  not  within  the  realm  of 
probability,  and  at  best  was  only  remotely 
possible.  We  think  the  court  did  not  abuse 
the  discretion  vested  In  him  in  reference  to 
the  matter. 

[7, 1]  The  court  did  not  err  in  admitting 
In  evidence  the  written  statement,  consist- 
ing of  Dr.  Horrlgan's  bill,  obtained  from  the 
doctor's  bookkeeper.  Dr.  Horrlgun  ampu- 
tated the  boy's  leg  and  treated  him  for  sev- 
eral months.  Plaintiff  went  to  see  the  doe- 
tor  to  get  his  bill,  but  the  doctor  was  out  of 
town,  so  plaintiff  got  the  bill  from  the  doc- 
tor's bookkeeper,  and  this  was  Introduced  In 
evidence.  We  think  this  statement  was  ad- 
missible as  tending  to  show  the  amount  of 


the  bill.  Dr.  Horrlgan's  bill  amounted  to 
$192.  The  doctor  was  out  of  town  at  the 
time  of  the  trial,  and  plaintiff  was  allowed  to 
testify,  over  defendant's  objections,  that  the 
bill  was  reasonable.  The  objection  to  the 
testimony  was  that  no  one  but  the  doctor 
was  competent  to  testify  as  to  the  reasonable- 
ness of  the  bill,  and  that  the  witness'  answer 
was  a  conclusion.  We  think  neither  ob- 
jection was  sufficient  Of  course,  other  com- 
petent witnesses  could  testify  as  to  the  rea- 
sonableness of  the  bill,  and  there  was  noth- 
ing to  show  that  the  witness  was  not  com- 
petent to  give  his  conclusion.  There  was  no 
objection  on  the  ground  that  it  had  not  been 
shown  that,  the  witness  was  qualified  to  tes- 
tify as  to  the  reasonableness  of  the  bill. 

[I]  There  is  nothing  In  the  contention  that 
the  doctor's  bill  was  barred  by  the  statute  of 
limitations.  We  do  not  find  that  the  point 
was  raised  In  the  lower  court,  but  aside  from 
this,  only  plaintiff  could  raise  this  point 
against  the  bill,  as  the  bill  was  not  barred 
unless  plaintiff  chose  to  raise  it 

The  judgment  is  affirmed.    All  concur. 


(201  Mo.  App.  27) 

PORTER  v.  WITHERS  ESTATE  00. 
(No.  13154.) 

(Kansas  City  Court  of  Appeals.     Missouri 
Jan.  27,  1919.) 

1.  Masses  and  Sebvant  «=>330(2)— Rei  a- 
tionbhip — Mods  or.  Payment. 

While  the  mode  of  payment  and  question  as 
to  who  is  to  furnish  materials  is  not  a  decisive 
test  by  which  to  determine  whether  party  em- 
ployed is  employe  or  independent  contractor, 
such  matters  may  be  taken  into  consideration 
with  other  facts  and  circumstances  throwing 
light  on  the  questions,  especially  in  connection 
with  the  matter  as  to  whether  the  proprietor 
has  control  over  person  employed. 

2.  Mastbb  Airo  Servant  o3=»816(l)— INDE- 
pendent contbactob  —  conbtbuctiow  of 
Oontbaot. 

Where  a  contract  of  employment  is  ambigu- 
ous as  to  whether  the  party,  employed  was  an 
independent  contractor  or  an  employe,  resort 
must  be  had  to  the  construction  put  upon  it  by 
the  conduct  of  the  parties  subsequent  to  its  ex- 
ecution. 

8.  Mastbb  and  Sebvant  dj=»330(8)— Inde- 
pendent Oontbactob— Evidence. 
In  action  by  painter  for  personal  injuries, 
that  plaintiff  was  apparently  working  for  B. 
and  for  no  one  else,  and  on  some  occasions  de- 
fendant was  connected  only  remotely  with 
transactions,  and  B.  manually  paid  plaintiff,  is 
not  conclusive  that  B.  was  paying  plaintiff 
with  his  own  money  so  as  to  be  an  independent 
contractor. 


ota« 
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4.  MA8TKB  AND  SERVANT  <8=»316(1)  —  IlTDS* 
PEN  DINT   CONTRACTOR. 

A  contract,  as  construed  by  the  parties  to  it, 
held  not  one  creating  relation  of  independent 
contractor,  bnt  rather  one  of  hire  making  em- 
ployed person  agent  to  hire  men  for  master. 

5.  Masteb  and  Servant  «=>380(3)  —  Inde- 
pendent Contractor—  Evidence. 

In  action  for  personal  injuries,  evidence 
held  such  that  jury  might  find  that  a  -written 
contract  between  defendant  and  person  who 
employed  plaintiff,  claimed  by  defendant  tq 
create  relation  of  independent  contractor,  was 
abandoned,  and  that  plaintiff  and  person  who 
employed  him  were  defendant's  servants.   , 

6.  Masteb  and  Sebvant  «=»276(3)— Injuries 
to  Servant— Cause  or  Injury— Evidence. 

In  action  by  a  painter  for  personal  injuries, 
evidence  held  to  show-  that  a  scaffolding  fell 
by  reason  of  giving  way  of  a  leg  of  a  stepladder, 
and  not  that  ladder  was  broken  by  reason  of 
fall 

7.  Masteb  and  Servant  *=278(9)— Person- 
al Injuries  —  Defects  in  Ladder  — Evi- 
dence. 

In  action  by  painter  for  personal  injuries, 
evidence  held  sufficient  to  sustain  a  finding  that 
the  leg  of  a  stepladder  which  gave  way  was  de- 
fective in  that  it  was  honeycombed  with  nail 
holes,  although  not  rotten. 

8.  Evidence  «J=>122(2),  243(1)— Admissions— 
By  Agent— Res  Gestae. 

Where  plaintiff,  in  action  for  personal  in- 
juries, testified  that  he  talked  to  B.  and  that 
B.  stated  that  the  W.  estate  had  a  lot  of  work 
to  do,  and  that  they  wanted  to  get  a  man  to 
help,  and  plaintiff  asked  what  "they  were  pay- 
ing," issue  being  whether  B.  was  an  independ- 
ent contractor  or  employe1,  plaintiff  could  testi- 
fy as  to  a  conversation  with  Q.,  agent  of  es- 
tate, when  he  reported  for  work  two  days  later, 
wherein  G.  said  estate  was  employer,  and  con- 
tention that  this  was  not  a  part  of  the  res  gestae 
was  without  merit. 

9.  Evidence  «3=»471(29)— Conclusion. 

Where  plaintiff,  after  a  talk  with  B.  relative 
to  going  to  work  as  a  painter  on  buildings  be- 
longing to  the  W.  estate,  reported  for  work  and 
met  G.,  agent  of  estate,  a  statement  by  G.  that 
plaintiff  "was  working  for  us,  the  W.  estate," 
and  that  the  estate  would  not  pay  more  than  40 
cents  an  hour,  was  not  a  mere  conclusion  or 
opinion  on  the  meaning  of  the  contract  made 
by  B„  issue  being  whether  B.  was  an  employe 
of  defendant  or  independent  contractor. 

10.  Contracts  «J=>1— Conclusions  or  Par- 
ties. 

A  contract  is  not  invalid  because  it  contains 
a  conclusion  of  the  parties  within  the  meaning 
of  the  rule  of  evidence  that  a  witness  testifying 
in  court  may  not  give  a  conclusion. 

11.  Appeal  and  Erbob  4J=>232(2)— Matters 
Reviewable— Objections  to  Evidence. 

An  objection  that  evidence  was  incompetent, 
irrelevant,  and  immaterial  because  "G."  was 
not  authorized  to  make  statements  on  behalf  of 
defendant,  that  it  was  a  statement  of  conclusion 


of  "G.,"  and  was  not  a  part  of  the  res  gestte  or 
occurrence,swherein  plaintiff  had  a  conversation 
with  another  person,  is  not  sufficient  to  bring 
up  for  review  the  question  that  the  evidence 
was  not  admissible  because  it  was  of  a  contract 
made  long  before  the  accident,  and  that  plain- 
tiff was  not  working  under  such  contract  at  the 
time  of  his  injury. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Daniel  E.  Bird,  Judge. 

Action  by  Stephen  D.  Porter  against  the 
Withers  Estate  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Roy  B.  Thompson  and  Warner,  Dean,  Mc- 
Leod  &  Langworthy,  all  of  Kansas  City,  for 
appellant 

Brewster,  Kelly,  Brewster  &  Buchhols,  of 
Kansas  City,  for  respondent 

BLAND,  J.  Plaintiff  recovered  a  verdict 
and  judgment  in  the  sum  of  $3,000  for  per- 
sonal injuries  sustained  by  him  on  June  8, 
1917,  as  the  result  of  the  negligence  of  the 
defendant  In  whose  employ  he  was  at  the 
time  of  his  Injury. 

Defendant's  first  point  Is  that  its  demur- 
rer to  the  evidence  should  have  been  sustain- 
ed. In  this  connection,  It  urges  that  one 
Batty,  whom  plaintiff  claims  to  have  been 
his  foreman,  was  an  independent  contractor, 
and  that  plaintiff  was  the  servant  of  Batty 
and  not  of  the  defendant  The  facts  in  con- 
nection with  this  subject  show  that  the  de- 
fendant was  the  owner  of  a  considerable 
amount  of  improved  real  estate  in  Kansas 
City,  Mo.,  owned  by  the  late  Webster  With- 
ers. Upon  his  death  defendant  company  was 
organized,  and  nearly  all  of  its  stock  at  the 
time  of  the  trial  was  owned  by  his  widow. 
Mr.  W.  W.  Goodwin  married  one  of  Mrs. 
Withers'  daughters  and  was  the  agent  of 
the  defendant.  He  looked  after  the  renting 
of  property,  the  collection  of  rent  and  re- 
pairs to  be  made. 

Plaintiff,  hearing  that  the  defendant  desir- 
ed the  services  of  a  painter,  met  Batty  on 
March  17,  1917,  at  Southwest  boulevard  and 
Nineteenth  street,  and  Batty  told  him  that 
"he  had,  the  Withers  estate  had,  a  lot  of 
work  to  do  and  they  wanted  to  get  a  man  to 
help."  Plaintiff  asked  Batty  "what  they 
were  paying,"  and  Batty  replied,  "40  cents  an 
hour."  Batty  told  him  that  the  work  was 
not  piece  work  but  day  work  and  to  report 
at  1120  Walnut  street  a  building  owned  by 
the  defendant  On  the  19th  day  of  March, 
plaintiff  reported  as  directed  by  Batty  and 
found  Mr.  Goodwin,  who,  having  known 
plaintiff  for  some  time,  greeted  him  by  his 
first  name.  Plaintiff  asked  Mr.  Goodwin  for 
whom  was  plaintiff  working,  and  Mr.  Good- 
win replied,  "You  are  working  for  us,  the 
Withers    estate."     Plaintiff    said    to    him. 
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"Batty  tells  me  tbab  you  are  only  paying 
40  cents."  Mr.  Goodwin  replied :  "Yea,  that 
Is  all  I  am  paying.  I  can  get  plenty  of  men 
for  40  cents."  Plaintiff  said  to  Mr.  Goodwin 
that  be  thought  he  ought  to  have  more,  bat 
Mr.  Goodwin  replied  that  he  could  not  pay 
any  more.  Mr.  Goodwin  further  said  to  plain- 
tiff: "Mr.  Batty  Is  your  foreman.  Go 
ahead;  he  will  Instruct  you  what  to  do." 
These  conversations  in  the  form  testified  to 
by  plaintiff  were  denied  by  Batty  and  Good- 
win. Plaintiff  worked  under  Batty  for  five 
weeks  at  1120  Walnut  street  and  thereafter 
about  eight  days  at  Mr.  Goodwin's  residence; 
one  week  at  the  residence  of  Dr.  Chambers ; 
thereafter  at  Thirty-First  and  Paseo ;  at  the 
Westover  building,  owned  by  defendant;  at 
3236  Main  street,  a  residence  owned  by  one 
of  defendant's  attorneys;  the  Withers  build- 
ing at  Thirty-First  and  Troost,  owned  by  the 
defendant;  and,  finally,  at  the  Westover 
building,  owned  by  defendant,  where  he  was 
Injured  on  June  8d.  So  he  was  Injured  not 
quite  three  months  after  the  conversation 
had  between  Batty  and  plaintiff  and  between 
Mr.  Goodwin  and  plaintiff,  when  the  latter 
went  to  work.  During  all  of  this  time  plain- 
tiff was  working  under  Batty  and  the  latter 
told  him  what  to  do. 

At  the  trial  defendant  Introduced  a  con- 
tract, dated  March  6,  1917,  or  13  days  before 
plaintiff  first  went  to  work,  executed  between 
defendant  and  Batty.  It  is  headed  "Painting 
Contract,"  and  recites  that  It  Is  agreed  that 
Batty  "shall  do  all  painting,  both  Inside  and 
outside,  on  the  properties  either  owned  or 
managed"  by  Goodwin,  "in  Kansas  City,  Mo., 
as  ordered  by"  Goodwin,  "during  the  spring 
and  summer  of  the  year  1917  on  the  follow- 
ing basis."  Goodwin  to  pay  the  actual  cost 
of  all  painting  materials  used  in  the  work. 
Batty  to  be  paid  60  cents  per  hour  for  all 
time  actually  put  In  by  him  on  the  work  and 
the  actual  cost  of  all  additional  labor  em- 
ployed by  him.  Batty  to  furnish  at  his  own 
expense  all  brushes,  ladders,  scaffolding,  drop 
cloths,  and  equipment  necessary  to  safely 
and  economically  carry  on  the  work. 

It  la  defendant's  contention,  If  there  was 
any  verbal  contract  at  all  between  plaintiff 
and  Batty  and  plaintiff  and  Goodwin  where- 
in defendant  and  not  Batty  employed  plain- 
tiff, that  that  employment  was  merely  for 
the  first  Job  done,  or  for  work  In  the  building 
at  1120  Walnut  street  This  because  plain- 
tiff, between  the  time  of  the  Walnut  street 
work  and  the  Job  where  he  was  injured,  did 
a  great  deal  of  other  work  under  Batty  on 
.other  buildings,  some  of  which  were  not  own- 
ed by  the  defendant,  showing  a  change  In 
plaintiff's  employment  Consequently,  de- 
fendant says  that  the  work  plaintiff  was  do- 
ing at  the  time  he  was  Injured  was  being 
done  as  an  employs  of  Batty  and  not  of  de- 
fendant There  Is  no  evidence  of  any  other 
employment  except  the  oral  one  with  Batty 


and  Goodwin  claimed  by  plaintiff  and  the 
painting  contract  claimed  by  defendant  as 
engaging  Batty  as  an  independent  contractor. 
Plaintiff  does  not  admit  that  the  "painting 
contract"  was  executed.  We  take  it  that  de- 
fendant's contention  is  that  the  work  being 
done  at  the  time  plaintiff  was  injured  was 
being  done  under  the  written  painting  con- 
tract that  defendant  had  with  Batty.  We 
prefer  not  to  go  Into  the  matter  as  to  wheth- 
er the  Jury  was  required  to  believe  that  the 
painting  contract  was  in  fact  executed,  or, 
believing  that  it  was  so  executed,  that  plain- 
tiff was  not  working  under  the  same  at  the 
time  he  was  Injured,  but  rather  under  his 
verbal  contract  with  Batty  and  Goodwin. 
But  for  the  purpose  of  this  case,  we  will  as- 
sume that  the  work  being  carried  on  at  the 
time  plaintiff  was  injured  was  under  tne 
painting  contract  that  Batty  had  with  de- 
fendant unless  said  contract  was  abandoned. 

[1]  The  painting  contract  upon  its  face 
suggests  that  Batty  was  merely  to  be  the 
employe  of  Goodwin,  defendant's  agent.  It 
does  not  engage  Batty  by  the  job,  but  by  the 
hour  at  a  stipulated  sum.  Goodwin  was 
also  required  to  furnish  or  pay  for  all  the 
materials.  The  men  to  be  hired  by  Batty 
were  to  be  paid  what  their  services  actually 
cost  Batty.  In  other  words,  Batty  was  to  be 
reimbursed  by  defendant  for  the  money  be 
should  pay  out  for  hire.  While  the  mode  of 
payment  and  the  question  as  to  who  Is  to 
furnish  the  materials  Is  not  a  decisive  test 
by  which  to  determine  as  to  whether  the 
party  employed  Is  an  independent  contractor 
or  an  employe,  these  matters  may  be  taken 
Into  consideration  with  other  facts  and  cir- 
cumstances throwing  light  on  the  question, 
especially  in  connection  with  the  matter  as 
to  whether  the  proprietor  has  control  over 
the  person  employed.  1  Thompson  on  Neg. 
|  629,  p.  578;  Shearman  &  Bedfleld  on 
Negligence  (6th  Ed.)  f  165,  p.  400;  1  La- 
batt's  Master  and  Servant  i  66,  p.  233;  16 
Amer.  ft  Eng.  Ency.  of  Law  (2d  Ed.)  pp. 
189,  190. 

[2]  We  think  that  the  painting  contract  on 
its  face  by  no  means  is  to  be  construed  as 
meaning  that  defendant's  agent  Goodwin, 
was  not  to  have  control  over  the  method  and 
details  of  the  accomplishing  of  the  work  or 
that  Batty  was  not  to  be  under  the  immedi- 
ate supervision  and  control  of  Goodwin.  The 
work  was  to  be  done  "as  ordered  by"  Good- 
win. Whether  this  means,  as  defendant  as- 
sumes, that  Batty  was  to  do  the  various  Jobs 
of  work  as  ordered  by  Goodwin  In  accord- 
ance with  his  (Batty's)  methods,  defendant  to 
have  control  only  of  the  result  of  the  work, 
or  whether  Goodwin  was  to  have  the  right  to 
order  Batty,  not  only  as  to  what  jobs  to  be 
done  but  in  reference  to  the  details  and 
method  of  the  accomplishing  of  the  work,  Is 
not  clear.  However,  a  reading  of  the  con- 
tract suggests  that  Batty  could  not  well  re* 
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fuse  to  obey  Goodwin's  directions  as  to  the 
mode  In  which  the  work  should  be  done.  But 
we  will  assume  that  the  contract  Is  ambigu- 
ous on  this  point,  so  we  most  resort  to  the 
construction  put  upon  It  by  the  conduct  of 
the  parties  subsequent  to  Its  execution.  Se- 
dalla  Brewing  Co.  v.  Sedalia  Waterworks 
Co.,  34  Mo.  App.  49. 

We  think  there  is  no  question  but  that  the 
subsequent  conduct  of  Goodwin  and  Batty 
was  such  as  to  show  that  defendant  was  di- 
recting and  controlling  the  manner  of  the 
execution  of  the  work.  In  this  connection, 
the  facts  show  that  at  the  time  the  written 
painting  contract  was  entered  Into  Goodwin 
told  Batty  that,  instead  of  allowing  40  cents 
an  hour  for  the  men  as  provided  In  the  con- 
tract, he  would  allow  45  cents  an  hour; 
that,  If  he  (Batty)  could  get  any  "good  men" 
for  less  than  45  cents  an  hour,  Goodwin, 
nevertheless  was  to  pay  him  45  cents;  and 
that,  If  Batty  had  to  pay  more  than  45  cents 
an  hour  later,  the  defendant  would  reimburse 
Batty  to  the  actual  amount  paid  out  by  him. 
Goodwin  testified  that  he  was  willing  to  pay 
Batty  45  cents  an  hour  for  the  men  that 
Batty  should  hire,  even  though  Batty  ob- 
tained such  men  for  40  cents  an  hoar;  that 
the  men  so  hired  must  be  "satisfactory  to 
Goodwin."  Plaintiff  was  hired  at  40  cents 
an  hour.  Plaintiff  testified  that  Goodwin 
was  on  the  work  at  1120  Walnut  street,  and 
that  "he  would  give  directions  what  to  do 
and  what  colors  to  use  and  where  to  paint," 
and  that  he  would  direct  Batty1  with  a  sug- 
gestion "about  how  high  up  we  were  painting 
this  border,"  and  that  he  directed  BAtty 
what  to  do,  "how  to  paint  it,  and  so  on." 
We  thus  see  that  defendant  was  interfering 
in  the  work  to  the  extent  of  Insisting  upon 
the  kind  of  men  that  should  be  employed  and 
giving  directions  to  Batty  as  to  details.  All 
of  which,  In  connection  with  the  other  facts 
in  the  case,  Is  inconsistent  with  the  idea  that 
defendant  was  looking  only  to  the  result  of 
the  work.  Taking  all  the  facts  in  evidence, 
a  different  case  is  made  than  Jackson  v. 
Butler,  249  Mo.  342,  155  S.  W.  1071,  Salmon 
v.  Kansas  City,  241  Mo.  14,  145  S.  W.  16, 
39  L.  R.  A.  (N.  S.)  328,  and  like  cases  cited  by 
defendant. 

[3,  *]  Plaintiff  testified  that  the  work  done 
on  Dr  Chambers'  building  was  done  for  Bat- 
ty and  that  Batty  paid  him.  All  the  other 
work  done  between  the  time  plaintiff  was 
first  employed  and  the  time  he  was  Injured 
was  either  on  defendant's  property  or  for 
Goodwin  and  his  friends,  and  there  Is  a 
strong  Inference  that  the  work  done  for 
Goodwin's  friends  was  paid  for  by  Goodwin 
and  his  agents;  the  Inference  being  that 
Goodwin  was  reimbursed  afterwards  by  the 
parties.  We  do  not  think  that  because  on 
all  these  Jobs  plaintiff  was  apparently  work- 
ing under  Batty  and  for  no  one  else,  or  the 
fact  thai  on  some  of  these  occasions,  the  de- 


fendant was  connected  only  remotely  with 
the  transactions,  changes  the  situation  in 
any  respect.  If  Batty  was  plaintiff's  fore- 
man, plaintiff  would  very  naturally  get  his 
instructions  from  Batty.  It  is  true  that  Bat- 
ty paid  plaintiff  some  of  the  time  on  defend- 
ant's work,  bnt  not  on  all  of  the  work. 
Batty  got  tile  money  at  1120  Walnut  street; 
Goodwin's  headquarters.  The  fact  that  Bat* 
ty  manually  paid  plaintiff  is  not  conclusive 
that  Batty  was  paying  plaintiff  with  the 
former's  own  money.  Of  course,  the  money 
with  which  Batty  paid  plaintiff  was  obtained 
from  defendant,  and,  even  If  it  were  paid  Bat- 
ty under  the  painting  contract,  it  would  not 
help  defendant  any,  for,  as  we  have  already 
said,  that  contract,  as  construed  by  the  par- 
ties to  it,  was  one  for  hire  and  did  not  cre- 
ate the  relation  of  Independent  contractor 
between  Batty  and  defendant,  bnt  rather 
made  Batty  defendant's  agent  to  hire  men 
for  defendant 

[B)  In  addition  to  all  of  this,  the  evidence 
was  such  that  the  jury  might  find  that  the 
written  contract  was  entirely  abandoned  be- 
tween the  parties  before  the  time  plaintiff 
was  injured.  It  was  not  only  altered  verbal- 
ly in  the  respect  we  have  stated,  that  is,  the 
amount  that  Batty  was  to  receive  for  the 
men  employed  by  him  was  changed  from  the 
actual  amount  of  the  hire  to  45  cents  an 
hour  regardless  of  whether  the  men  cost 
Batty  that  much,  but  it  was  ignored  in  other 
respects.  The  contract  provides  that  Batty 
was  "to  do  ait  the  painting,  both  Inside  and 
outside,  of  the  properties  either  owned  or 
managed"  by  Goodwin.  (Italics  ours.)  Bat- 
ty admitted  that  he  was  not  given  all  of  the 
painting  provided  for  In  this  contract  On 
the  first  job  that  was  done,  that  at  1120  Wal- 
nut street,  Batty  did  not  furnish  the  scaf- 
folding, but  was  given  lumber  by  Goodwin  to 
use  for  scaffolding  on  that  job.  Most  of  the 
scaffolding  used  where  plaintiff  was  injured 
was  defendant's.  One  of  the  ladders  belong- 
ed to  the  defendant.  The  plank  used-  in  the 
scaffolding  on  which  the  painters  stood  be- 
longed to  the  defendant.  However,  Batty 
furnished  "a  piece"  of  one  stepladder.  The 
ladder  that  broke,  causing  plaintiff  to  fall, 
belonged  to  one  of  the  tenants  in  the  build- 
ing and  was  borrowed  by  Batty.  If  the 
painting  contract  was  abandoned,  then,  of 
course,  the  inference  is  that  Batty  and  plain- 
tiff were  defendant's  servants. 

At  the  time  of  plaintiff's  Injury,  he  and 
Batty  were  doing  interior  painting  in  one 
of  defendant's  buildings  located  at  Thirty- 
First  and  Troost  avenue,  in  Kansas  City,  Mo. 
In  order  to  paint  the  side  walls  of  the  rooms 
in  the  building,  two  ten-foot  stepladders 
were  procured  and  a  board  2  Inches  thick,  10 
inches  wide,  and  12  feet  long  was  placed  up- 
on them  to  serve  as  a  scaffold.  At  the  time 
Of  the  accident  the  scaffolding  was  placed 
for  painting  the  west  wall.    Plaintiff  at  the 
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time  of  Ills  Injury  had  Just  gotten  upon  the 
board  that  was  resting  upon  the  ladders  to 
begin  painting  the  "second  stretch"  and  was 
reaching  upward  to  begin  painting  the  west 
wall,  when  the  north  ladder  broke,  precipi- 
tating him  to  the  floor  to  his  Injury. 

[S]  It  Is  defendant's  contention  that  the 
ladder  was  not  broken  until  after  It  fell.  We 
are  unable  to  agree  with  this  contention. 
While  there  was  evidence  that  the  board 
fell  upon  the  ladder  where  It  was  broken  and 
a  cracking  noise  was  heard  after  the  scaf- 
folding started  to  fall,  there  Is  no  evidence 
that  plaintiff  did  anything  to  cause  the  scaf- 
fold to  fall,  or  that  he  lost  his  balance,  or 
that  the  scaffold  or  ladders  were  unbalanced 
In  any  particular.  There  la  nothing  contrary 
to  physical  laws  in  the  contention  that  the 
ladder  broke  causing  the  fall.  Aside  from 
these  facts,  the  ladder  was  shown  to  hare 
been  defective  where  It  broke.  These  lad- 
ders were  ten-foot  ladders,  that  Is,  ten  feet 
In  height,  with  steps  a  foot  apart.  The  steps 
were  fitted  in  grooves  on  the  Inside  of  the 
side  pieces  or  legs.  These  grooves  were 
three-sixteenths  of  an  Inch  wide.  A  leg  of 
one  of  the  ladders  broke  at  the  groove  where 
the  first,  or  lowest,  step  was  attached.  The 
evidence  on  the  part  of  witnesses  who  ex- 
amined the  ladder  after  the  accident  shows 
that  the  piece  below  the  lowest  step  was 
broken  entirely  off.  This  piece  was  six  to 
ten  inches  In  length  and  had  five  old  and 
rusty  nail  holes  In  it,  none  of  which  had 
nails  in  them.  Two  nails  remained  in  the 
end  of  the  step  that  evidently  had  pulled 
through  the  outside  piece.  The  evidence  was 
that  a  good  ladder  has  two  nails  to  hold  the 
step.  One  witness  who  examined  the  ladder 
after  the  accident  was  asked,  "Tell  the  jury 
what  was  the  condition  of  that  piece  where 
It  fits  in  there,"  and  the  witness  said : 

"Well,  it  was— it  looked  like  it  was  honey- 
combed and  had  three  or  four  nail  holes  in  it  and 
had  two  naUa  Sticking  into  the  step." 

We  take  this  testimony  to  mean  that  on 
account  of  the  numerous  nail  holes  in  It  the 
piece  that  broke  off  looked  like  it  was  honey- 
combed. As  we  have  stated,  there  were  five 
of  these  nail  holes.  The  evidence  was  that 
the  wood  was  not  rotten,  but  that  the  break 
was  a  "clean  break."  Defendant  insists  that 
there  was  no  evidence  of  anything  being 
wrong  with  the  ladder,  and  that  if  the  wood 
was  rotten  it  was  rotten  on  the  inside  and 
would  not  appear  on  inspection.  We  do  not 
construe  plaintiff's  evidence  to  mean- that  the 
wood  was  rotten,  but  that  it  was  in  a  weak- 
ened condition  on  account  of  having  so  many 
nail  boles  In  it  The  allegation  in  the  peti- 
tion in  reference  to  the  defect  in  the  ladder 
was  that — 

"One  of  the  legs  of  said  stepladder  was  in- 
■ufficieBtly  strong  foe  th«  purpose  for  Which  it 
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was  intended,  and  was  weak,'  insecure,  insuffi- 
cient, and  defective." 

There  is  no  allegation  that  the  wood  In 
the  leg  was  rotten. 

[7]  Plaintiff  was  a  workman  of  17  years' 
experience  in  the  work  he  was  doing,  and  he 
testified  that  he  looked  at  the  ladder  "a  little 
bit"  before  going  on  the  same,  and  that  it 
looked  "fairly  good,"  but  he  did  not  examine 
it  closely.  Batty,  plaintiff's  foreman,  exam- 
ined the  ladder,  tested  it,  testified  that  It 
was  in  good  condition,  and  assured  plaintiff 
that  it  was  all  right  From  this  and  like 
evidence  defendant  says  there  is  no  dispute 
in  the  evidence  that  the  leg  was  not  defec- 
tive. We  are  unable  to  agree  to  this.  Plain- 
tiff's inspection  was  but  superficial,  and  the 
examination  after  the  accident  showed  a  de- 
fective leg.  The  jury  was  not  required  to 
believe  defendant's  foreman,  or  the  testimony 
of  the  witness  Taylor. 

[•-11]  Defendant  contends  that  the  court 
erred  in  permitting  plaintiff  to  testify  as  to 
his  conversation  with  Goodwin  at  the  time 
plaintiff  went  to  work  at  1120  Walnut  street 
It  is  defendant's  contention  that  plaintiff 
had  already  been  employed  by  Batty,  and 
that  the  statement  of  Goodwin,  two  days  lat- 
er, was  not  a  part  of  the  res  gestae.  We 
think  there  Is  no  merit  in  this  contention. 
Plaintiff  testified  that  he  talked  to  Batty, 
and  that  Batty  stated,  "The  Withers  estate 
had  a  lot  of  work  to  do  and  that  they  want- 
ed to  get  a  man  to  help."  Plaintiff  did  not 
ask  Batty  what  Batty  was  paying,  but  what 
"they  were  paying,"  and  before  he  went  to 
work,  not  being  satisfied  with  what  Batty  of- 
fered him  in  behalf  of  the  defendant,  evi- 
dently related  to  Goodwin  his  conversation 
with  Batty  and  asked  Goodwin  to  give  him 
more.  Also  being  desirous  of  knowing  for 
whom  he  was  working,  asked  Goodwin  who  It 
was.  The  jury  could  say  that  plaintiff  did 
not  make  a  contract  with  Batty,  but  left  the 
matter  of  closing  the  contract  open  until  he 
saw  Goodwin,  for  the  reason  that  had  he 
closed  the  contract  he  would  not  have  at- 
tempted to  get  Goodwin  to  pay  more  than 
40  cents  an  hour,  the  amount  mentioned  by 
Batty,  and  the  Inference  Is  that  plaintiff  did 
not  go  to  work  for  Batty  and  had  not  agreed 
to  the  contract  because  he  did  not  know 
whether  the  employment  was  between  him- 
self and  Batty,  and  asked  Goodwin  if  he  was 
working  for  the  defendant,  desiring  to  work 
for  the  defendant  and  not  Batty.  We  think 
the  Evidence  was  -  admissible ;  it  was  the 
agreement  under  which  plaintiff  went  to 
work.  Defendant  Bays  that  what  Goodwin 
said  at  the  time  was  a  statement  of  the  tat- 
ter's conclusion  or  opinion  on  the  meaning 
of  the  contract  made  by  Batty.  We  do  no* 
think  there  is  any  merit  in  this  contention 
Goodwin  was  the  agent  of  the  defendant,  a. 
corporation,,  for  the  purpose  of  keeping  it* 
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properties  In  repair.  When  plaintiff  talked 
to  him,  he  bad  not  made  a  complete  contract 
of  employment,  and  Goodwin  told  him  that 
he  was  working  for  the  defendant;  "that  he 
was  working  for  us,  the  Withers  estate"; 
and,  upon  being  requested  to  pay  more  than 
40  cents  an  hour,  stated  that  he  could  not 
pay  any  more.  We  fall  to  see  why  we  most 
construe  this  evidence  as  a  conclusion  or 
opinion  of  Goodwin.  Clearly,  it  was  a  state- 
ment of  fact,  a  statement  of  the  conditions 
of  employment  If  it  is  defendant's  conten- 
tion that  no  contract  is  valid  that  contains  a 
conclusion  of  the  parties  within  the  mean- 
ing of  the  rule  of  evidence  that  a  witness  tes- 
tifying in  court  may  not  give  a  conclusion, 
then,  of  course,  the  point  is  ruled  against 
defendant  Defendant  urges  in  this  court 
that  the  evidence  was  not  admissible  because 
it  was  of  an  alleged  contract  made  long  be- 
fore the  time  of  the  accident ;  that  it  was  in 
reference  to  the  Job  at  1120  Walnut  street; 
and  that  plaintiff  was  employed  in  the  in- 
terim by  Batty  on  work  other  than  defend- 
ant's. The  objection  to  this  testimony  in  the 
trial  court  was  that  it  was  incompetent  ir- 
relevant and  Immaterial  because  Goodwin 
was  not  authorized  to  make  statements  on 
behalf  of  the  defendant  *,  that  it  was  a  state- 
ment of  the  conclusion  of  Goodwin  and  was 
not  a  part  of  the  res  gestae,  that  is,  not  a 
part  of  the  res  gestas  of  the  occurrence 
wherein  plaintiff  had  a  conversation  with 
Batty  at  Southwest  boulevard  and  Nine- 
teenth street  None  of  these  objections  go 
to  the  point  now  made. 

The  Judgment  is  affirmed. 

All  concur. 


(201  Ho.  App.  117) 
CARROLL  CONTRACTING  CO.  T.  NEW- 
SOME  et  at     (No.  15176.) 

(St  Louis  Court  of  Appeals.  Missouri.  Ar- 
gued and  Submitted  Oct  10,  1918.  Opinion 
Filed  Nov.  6,  1918.  Rehearing  Denied  March 
25,  1919.) 

1.  Appeal  and  Ebbob  «J=»179(1)  —  Resebva- 
txon  or  Grounds  or  Review— Mechanic's 
Lien  Action. 

In  action  for  excavation  work  and  to  estab- 
lish mechanic's  lien,  demurrer  to  evidence  as 
not  sufficient  to  entitle  plaintiff  to  recover,  and 
objections  made  throughout  introduction  of  tes- 
timony, held  sufficient  to  raise  point  that  owner 
was  not  bound  by  any  contract  between  it  and 
another  defendant  which  rendered  its  property 
liable  for  lien  for  work  done,  or  that  other  de- 
fendant, in  making  contract  for  excavation  with 
plaintiff,  was  not  acting  as  agent  for  owner. 

2.  Mechanics'  Liens  <8=fll— Right  or  Sus- 

OONTBACTOB  —  CONTRACT  BETWEEN    OWNEB 
AND  CONTBAOTOB. 

To  maintain  lien  against  owner  by  subcon- 
tractor, it  must  appear  work  was  done  by  the 


chief  contractor  under  a  contract  with  the  own- 
er, for  work  and  furnishing  material,  which 
was  valid  and  subsisting. 

&  Mechanics'  Liens  #=96— Right  or  Sub- 
oontbaotob  —  Ohxet  Contbaotob  and  Li- 
censee. 
Where  contract  of  corporation  and  princi- 
pal stockholder  for  erection  of  bonding  ren- 
dered contractor  a  mere  licensee  to  do  the 
work,  under  no  obligation  to  enter  upon  and 
go  on  with  it  be  could  not  bind  the  company's 
property  for  the  work  done  and  improvements 
made  upon  it  through  a  subcontractor. 

4.  Appeal  and  Ebbob  *=>1177(6)  —  Disposi- 
tion—Remand  fob  Fubtheb  Psoor. 

In  subcontractor's  action  to  enforce  me- 
chanic's lien,  after  reversal  because  chief  con- 
tractor was  a  mere  licensee,  not  obligated  to 
undertake  the  work,  if  the  subcontractor  can 
show  that  there  was  an  agency  between  the 
owner  and  the  chief  contractor,  or  that  the  li- 
censing contract  between  them  was  a  mere 
subterfuge,  it  is  entitled  to  do  so,  and  to  have 
remand  of  the  case  to  permit  it 

5.  Mechanics'  Liens  «$=>78(8)  —  Lukabu 
Items— Quantum  Meruit  ob  Contbaot. 

Where  a  contractor  endeavors  to  establish 
a  lien  against  the  realty,  he  can  charge  it  only 
for  such  work,  labor,  and  materials  as  are  lien- 
able,  whether  the  action  be  on  quantum  meruit 
or  under  contract 

6.  Mechanics'  Liens  «J=88  —  Chassis  ros 
Superintendence — Lienable  Character. 

Subcontractor's  charges  for  superintendent 
and  foreman,  subcontractor  being  a  corpora- 
tion, and  the  charges  not  being  those  of  an  in- 
dividual for  his  own  superintendence,  held  lien- 
able  items. 

7.  Mechanics'  Liens  «=>111(1>— Excavation 
roa  Foundation— Abandonment  or  Proj- 
ect. 

Services  and  labor  performed  in  excavation 
of  a  foundation  held  lienable,  though  no  building 
or  other  improvement  was  constructed;  the 
project  being  abandoned. 

Appeal  from  St  Louis  Circuit  Court;  Glen- 
dy  B.  Arnold,  Judge. 

Action  by  the  Carroll  Contracting  Com- 
pany against  W.  D.  Newsome  and  the  Mer- 
chants' &  Consumers'  Market  House  Asso- 
ciation. From  the  Judgment  defendant  As- 
sociation appeals.  Judgment  against  defend- 
ant Newsome  affirmed,  Judgment  against  the 
Association  reversed,  and  cause  remanded 
as  to  It 

Robt  W.  Hall  and  Charles  A.  Houts,  both 
of  St  Louis,  for  appellant. 

J.  D.  Johnson,  of  St  Louis,  amicus  curias. 

Connett  &  Currle,  of  St  Louis,  for  respond- 
ent 

REYNOLDS,  P.  J.  Plaintiff,  respondent 
here,  brought  his  action  against  one  New- 
some  for  certain  excavation  work  done  In 
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the  cellar  or  basement  of  a  building  proposed 
to  be  erected  In  the  city  of  St  Louis,  and  to 
establish  a  mechanic's  lien  against  the  owner 
of  the  land,  Merchants'  A  Consumers'  Mar- 
ket House  Association,  the  latter  hereafter 
referred  to  as  the  Market  House  Association. 
His  petition  is  In  two  counts.  The  first  is 
on  quantum  meruit,  the  second  on  contract 
The  amount  claimed  under  each  is  $4,672.42. 

At  a  trial  before  the  court,  a  Jury  having 
been  waived,  the  court  found  for  plaintiff 
against  the  defendant  Newsome  on  the  sec- 
ond count  of  the  petition  In  the  sum  of  $4,- 
667.42,  principal  and  interest,  the  latter  from 
October  14th,  1914,  to  June  14th,  1915,  and 
adjudged  it  to  be  a  lien  against  the  property 
of  the  defendant  Market  House  Association, 
finding  for  the  defendant  on  the  first  count 
of  plaintiff's   petition. 

Filing  a  motion  for  new  trial  and  except- 
ing to  the  action  of  the  court  in  overruling 
it,  the  Market  House  Association  has  duly 
appealed.  Defendant  Newsome  did  not  ap- 
peal. 

The  second  count  sets  out  that  plaintiff 
.and  the  defendant  Newsome  entered  into  a 
contract  to  the  effect  that  the  plaintiff 
should  and  would  provide  all  the  materials 
and  perform  all  the  work  in  the  excavation 
for  the  building  known  as  the  Merchants' 
ft  Consumers'  Market  House  Association 
Building,  and  that  the  plaintiff  should  re- 
ceive from  defendant  Newsome,  for  such 
work  and  labor  the  Bum  of  $6,328,  said  work 
to  be  done  in  accordance  with  the  drawings 
and  specifications  prepared  for  said  building 
by  C.  B.  Toder  ft  Company,  architects;  that 
thereafter,  and  about  September  15th,  plain- 
tiff, In  performing  the  contract,  commenced 
the  work  of  excavating  for  the  building,  In 
accordance  with  the  drawings  and  specifica- 
tions, on  the  lot  described,  upon  which  the 
proposed  market  house  building  was  to  be 
erected  and  constructed,  and  that  continu- 
ously from  and  after  September  15th,  up  to 
and  Including  October  7th,  1914,  plaintiff  did 
and  performed  the  work  and  labor  in  and 
about  the  excavation  for  the  building  and 
duly  performed  all  the  conditions  of  the  con- 
tract on  his  part  to  be  performed,  up  to  and 
including  October  7th,  1914;  that  plaintiff 
had  excavated  and  removed  from  the  exca- 
vation for  the  market  house  building  13,514 
cubic  yards  of  earth,  the  work  having  been 
done  down  to  and  including  October  7th, 
1914,  being  and  amounting  to  89»/io  per 
cent  of  the  entire  amount  of  work  required 
to  be  done  under  and  in  accordance  with  the 
terms  of  the  contract  between  plaintiff  and 
defendant  Then  follows  the  itemized '  ac- 
count This  consists  of  items,  commencing 
with  the  date  September  15th,  1914,  and  In- 
cluding that  date  ends  with  and  includes 
October  7th  of  the  same  year,  showing  the 
number  of  hours  of  labor  thus: 


a 10  hours 

Laborers  '. ;.... 60     " 

Steam  shovel... 10     " 

Wagons 10     " 

Teams   70     " 

Superintendent  10     " 

No  amount  Is  given  as  showing  the  charg- 
es per  hour. 

In  addition,  under  date  of  October  7th, 
is  the  item,  "6,750  feet  of  lumber  for  run- 
way, supplies  for  pipe  line,  hose,  pipe  and 
fittings,"  and  closes  with  this  entry: 

Total  price  for  excavation  done $5,688.87 

By  cash  paid  on  account  by  W.  D.  Newsome, 
September  nth.  1*14 UOO.OO 

Balance    due. »i,488.S7 

Following  this  it  is  set  out  that  it  was  un- 
derstood between  Newsome  and  plaintiff  that 
plaintiff  was  to  receive  payment  from  New* 
some  every  two  weeks  for  the  work  It  had 
completed,  less  15  per  cent  of  the  amount 
due  according  to  the  estimate  of  the  archi- 
tects In  charge  of  the  building  and  work. 
Averring  that  Newsome  had  paid  $1*200  of 
this  on  account  and  no  more,  it  is  averred 
that  the  balance  due,  according  to  the  terms 
of  the  contract  amounted  to  $4,488.87,  which 
Newsome  had  refused  and  neglected  to  pay, 
and  that  on  October  7th,  1914,  Newsome 
abandoned  his  contract  and  refused  to  per- 
form any  of  the  conditions  thereby  imposed 
upon  him,  although  plaintiff  was  ready,  will- 
ing and  able  to  complete  the  excavation  re- 
quired for  the  erection  of  the  proposed  mar- 
ket house.  Averring  that  the  sum  charged 
is  the  reasonable  price  and  value  of  the 
work,  it  is  averred  that  the  balance  is  still 
due.  It  is  further  averred  that  this  work 
and  labor  was  done  and  performed  In  and 
about  the  excavation  for  the  basement  of 
the  market  house  building  proposed  to  be 
erected  on  the  land  described,  and  that  at 
that  time  and  when  the  work  was  done,  this 
land  was  the  property  of  the  Market  House 
Association;  that  Newsome  was  the  orig- 
inal contractor  with  defendant  Market  House 
Association  for  the  excavation  required  in 
the  erection  of  the  market  house  proposed 
to  be  erected  upon  the  described  lot;  that 
the  demand  became  due  on  October  7th,  1914. 
Following  are  averments  showing  filing  of 
lien,  due  notice,  etc.,  and  Judgment  Is  de- 
manded for  $4,488.87,  with  interest  at  the 
rate  of  6  per  cent  per  annum  from  October 
7th,  1914,  and  costs,  and  that  It  be  declared 
a  lien  against  the  property  described. 

Newsome  filed  an  answer,  denying  each 
and  every  allegation  contained  In  the  peti- 
tion, and  all  knowledge  or  Information  suf- 
ficient to  form  a  belief  thereof  and  prays 
Judgment  A  motion  to  strike  this  out  was 
filed  and  overruled. 

The  defendant  Market  House  Association 
filed  a  demurrer  to  the  petition,  which  was 
overruled   and   exceptions   saved.     It  then 
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filed  an  answer,  denying  all  the  allegations 
of  the  petition.  Subsequently  It  filed  a  mo- 
tion to  elect  between  the  two  counts,  aver- 
ring that  the  first  was  on  a  quantum  mer- 
uit and  the  second  upon  a  contract.  This 
was  overruled,  defendant  excepting. 

The  deposition  of  defendant  Newsome  was 
taken  in  the  case  and  filed  and  read  by  plain- 
tiff at  the  hearing. 

The  articles  of  association  of  the  Market 
House  Association  were  in  evidence,  by 
which  it  appeared  that  it  was  formed  for 
the  purpose  of  erecting  a  market  house,  the 
corporation  incorporated  with  a  named  cap- 
ital of  $125,000,  divided  Into  1,250  shares,  of 
which  Victor  Dlesing  owned  646  shares,  his 
wife,  brother-in-law  and  other  parties  own- 
ing a  share  each,  Victor  Dlesing  and  these 
parties  being  named  as  the  first  board  of 
directors,  Dlesing  being  president 

Plaintiff,  to  sustain  the  Issues  on  his  part, 
introduced  an  agreement,  of  date  September 
14th,  1914,  between  Itself,  a  corporation,  as 
party  of  the  first  part,  and  W.  D.  Newsome, 
party  of  the  second  part,  for  doing  the  ex- 
cavating for  the  price  and  sum  of  $6328. 
Plaintiff  then  introduced  in  evidence  an 
agreement  of  date  September  12th,  1914,  be- 
tween Victor  Dlesing  and  the  Merchants'  ft 
Consumers'  Market  House  Association,  par- 
ties of  the  first  part,  and  W.  D.  Newsome,  as 
party  of  the  second  part,  which  .reads: 

"This  agreement  entered  into  this  12th  day 
of  September,  1914,  between  Victor  Diesing 
and  the  Merchants'  ft  Consumers'  Market 
House  Association,  a  corporation,  parties  of 
the  first  part,  and  W.  D.  Newsome,  party  of  the 
second  part,  witnesseth: 

"1st.  The  parties  of  the  first  part  hereby 
grant  unto  the  party  of  tbe  second  part  the 
right  to  begin,  and  to  continue  until  tbe  12th 
day  of  October,  1914,  the  excavation  required 
in  the  erection  of  a  market  house  proposed  to 
be  erected  on  the  property  of  the  parties  of 
the  first  part,  situated  on  the  north  line  of  La- 
clede Avenue  one  hundred  and  fifty  (150')  feet 
west  of  the  west  line  of  Vandeventer  Avenue 
In  the  City  St.  Louis;  said  excavation  to  be 
made  in  accordance  with  the  plane  and  specifica- 
tions hereto  attached  and  made  a  part  hereof. 

"2d.  The  party  of  the  second  part  agrees  to 
pay  the  entire  cost  of  such  excavation,  and 
shall  save  and  hold  harmless  the  parties  of  the 
first  part  from  all  claims,  liens  or  demands 
which  may  in  any  way  arise  from  the  prosecu- 
tion of  the  work  of  excavation  hereby  permit- 
ted, including  all  claims  for  damages  of  every 
kind,  nature  or  description  which  may  be  made 
against  the  parties  of  the  first  part,  or  either 
of  tbem,  in  any  way  arising  from  tbe  making  or 
maintaining  of  said  excavation  on  said  prop- 
erty. 

"3d.  The  making  of  this  contract  by  the  par- 
ties hereto  and  the  prosecution  of  the  work  of 
making  said  excavation  by  the  party  of  the  sec- 
ond part  shall  in  no  wise  be  construed  as  giv- 
ing to  the  party  of  the  second  part  any  rights 
in  and  to  said  property  except  such  as  are  here- 
in defined. 

"4th.  Nothing  herein  contained  shall  be  con- 


strued as  preventing  the  party  of  the  second 
part  from  being  reimbursed  by  the  Merchants' 
ft  Consumers'  Market  House  Association  for 
his  expenses  in  connection  with  the  making  of 
said  excavation  if  said  party  of  the  second  part 
and  his  associates  should  secure  control  of  said 
Merchants'  &  Consumers'  Market  House  As- 
sociation under  the  option  contract  now  exist- 
ing between  the  party  of  the  second  part  and 
the  said  Victor  Diesing. 

"5th.  The  party  of  the  second  part  agrees  to 
furnish  to  the  parties  of  the  first  part  a  good 
and  sufficient  bond  in  the  sum  of  six  thousand 
dollars  ($6,000.00),  to  secure  to  the  parties  of 
the  first  part  the  performance  by  the  party  of 
the  second  part  all  the  terms  of  this  agreement 
by  the  latter  to  be  performed. 

"In  witness  whereof,  the  parties  hereto  have 
executed  this  instrument  this  12th  day  of  Sep- 
tember, 1914.  [Signed]  Victor  Diesing.  Mer- 
chants' ft  Consumers'  Market  Association,  by 
[Signed]  Victor  Diesing,  Pres,  Parties  of  the 
First  Part  [Signed]  W.  D.  Newsome,  Party  of 
the  Second  Part" 

It  was  also  in  evidence  that  Newsome  had 
given  a  bond  to  Dlesing  and  .to  the  Mer- 
chants' ft  Consumers'  Market  House  Associa- 
tion In  the  penal  sum  of  $6,000,  conditioned 
that  as  Newsome  had  entered  into  an  agree- 
ment with  Diesing  and  the  Merchants'  ft 
Consumers'  Market  House  Association, 
whereby  he  had  agreed  and  bound  himself  to 
hold  harmless  the  said  Dlesing  and  Market 
House  Association  from  all  claims,  demands, 
Hens  or  damages  arising  from  the  making 
and  maintaining  of  an  excavation  In  the  con- 
tract above  set  out.  The  American  Surety 
Company  of  New  York  is  surety  on  this  bond. 

Evidence  was  introduced  showing  the 
amount  of  work  that  had  been  done,  Its  val- 
ue, and  Its  proportion  to  the  whole  work  to 
be  done. 

At  the  conclusion  of  the  Introduction  of 
the  evidence  in  the  case  the  Merchants'  ft 
Consumers'  Market  House  Association  de- 
murred to  the  evidence,  asking  a  peremptory 
instruction  to  the  effect  that  under  the  law 
and  the  evidence  plaintiff  was  not  entitled 
to  a  special  judgment  establishing  a  lien 
against  the  property.  The  court  refused  this, 
this  defendant  duly  excepting.  Motions  for 
new  trial  as  well  as  in  arrest  were  filed  by 
this  defendant  and  these  being  overruled  and 
exceptions  saved,  the  appeal  followed. 

A  member  of  the  bar  of  .our  court,  by  leave, 
filed  a  brief  with  us  In  behalf  of  the  defend- 
ant Market  House  Association,  that  counsel 
representing  the  surety  company  named.  It 
had  not  been  represented  at  the  trial. 

[1]  It  is  objected  by  the  learned  counsel 
for  respondent  that  as  the  principal  point 
raised  by  this  counsel  In  his  brief  Is  not  in- 
cluded In  the  brief  of  counsel  of  record  for 
the  appellant,  nor  In  his  assignment  of  er- 
rors, and  was  not  specifically  mentioned  at 
the  trial  of  the  cause,  that  we  are  not  to 
consider  this  brief  nor  the  points  made  in  It 
The  principal  point  there  made  and  relied 
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on  by  that  counsel  as  Amicus  Curies  Is,  that 
the  evidence  In  the  case  shows  affirmatively 
that  Newsome  was  a  mere  licensee  and  In 
no  sense  contractor  with  the  Market  House 
Association  and  does  not  appear  to  have 
been  Its  agent  In  the  matter.  It  Is  true  that 
this  point  is  not  made  nor  argued  by  coun- 
sel of  record  for  the  appellant,  but  at  the 
trial  there  was  a  demurrer  to  the  evidence 
as  not  sufficient  to  entitle  plaintiff  to  recover. 
We  cannot  say  what  reasons  were  urged  In 
support  of  the  demurrer;  for  anything  ap- 
pearing to  the  contrary,  this  point  may  well 
have  been  urged  In  support  of  the  demurrer, 
but  by  repeated  objection  to  the  admission  of 
evidence,  counsel  for  appellant  did  make 
the  point  that  no  case  was  made  out  to 
charge  the  Market  House  Association;  that 
the  lien  paper  was  not  admissible  "for  the 
reason  that  there  has  been  no  foundation 
laid ;  that  it  Is  being  Introduced  at  an  im- 
proper time,"  etc.  Again,  when  the  notice 
of  the  claim  to  a  lien  was  offered,  counsel 
for  the  Market  House  Association  said: 

"I  believe  I  can  offer  a  general  objection  to 
the  introduction  of  any  evidence  without  spe- 
cifically making  my  same  old  objection  here  and 
filling  up  the  record  and  taking  up  time.  I 
make  the  objection  to  any  of  the  questions  with 
reference  to  the  work  done  there  in  accordance 
with  the  objection  I  have  made  to  the  Hen  pa- 
per that  the  court  will  understand  it  with  the 
understanding  that  the  same  objection  goes  to 
each  of  these  questions,"  etc. 

The  objection  being  overruled,  counsel  for 
appellant,  Market  House  Association,  fur- 
ther said  that  he  was  "only  making  this  ob- 
jection as  far  as  the  owner  of  the  property 
Is  concerned."  These  and  similar  objections 
made  throughout  the  Introduction  of  testi- 
mony, as  well  as  the  demurrer,  were  suffi- 
cient to  raise  the  point  that  the  Market 
House  Association  was  not  bound  by  any 
contract  between  it  and  Newsome  which  ren- 
dered its  property. liable  for  a  Hen  for  the 
work  done,  or  that  Newsome,  in  making  the 
contract  for  the  excavation,  was  acting  as 
agent  for  the  Market  House  Association  so 
as  to  bind  it  On  this  state  of  the  record, 
we  think  that  question  was  left  open  for 
our  consideration. 

[2]  It  Is  the  well  established  law  of  this 
state  that  to  maintain  a  lien  against  the 
owner  by  a  subcontractor,  it  must  appear 
that  the  work  was  done  by  the  contractor  un- 
der a  contract  with  the  owner  of  the  proper- 
ty; that  he  had  a  valid,  subsisting  contract 
with  the  owner  of  the  property  for  doing 
the  work  and  furnishing  the  material.  That 
is  clearly  settled  by  our  -Supreme  Court  In 
Ward  v.  Nolde,  269  Mo.  2S5,  168  S.  W.  596. 
Our  own  court  followed  it  In  the  case  of 
Carey  Co.  ▼.  Kellerman  Construction  Co., 
185  Mo.  App.  346,  170  S.  W.  449.  We  refer  to 
these  opinions  and  the  cases  therein  cited  as 
settling  this  point  In  favor  of  the  contention 
of  the  appellant. 


[I]  It  follows,  that  oa  the  face  of  the 
contract  in  evidence  between  Diesing  and  the 
Market  House  Association,  on  the  one  side, 
and  Newsome  on  the  other,  Newsome  was  a 
mere  licensee  and  was  under  no  obligation 
to  enter  upon  and  go  on  with  the  work,  and 
consequently  cannot  bind  the  property  of  the 
owner  for  the  work  done  and  improvements 
which  he  made  upon  it 

[♦]  We  might  close  here  as  this  Is  fatal  to 
respondent's  case,  but  as  counsel  on  either 
side  have  raised  other  points  which  are  in 
the  case  and  deserving  of  attention,  we  will 
very  briefly  refer  to  them,  especially  in  view 
of  the  fact  that  counsel  for  respondent  seem 
to  ask  us,  If  we  reverse  the  case  to  remand 
it,  In  order  that  they  can  introduce  proof  to 
establish  an  agency  and  to  show  that  the 
contract  In  evidence  between  Diesing  and  the 
Market  House  Association  and  Newsome  was 
a  mere  subterfuge.  If  the  plaintiff,  respond- 
ent here,  can  make  that  showing,  or  can 
show  by  competent  evidence  that  after  this 
contract  was  made  it  was  agreed  that  New- 
some was  in  fact  doing 'the  work  under  con- 
tract with  the  Market  House  Association, 
which  obligated  him  to  do  it,  we  think  that 
be  Is  entitled  to  do  It 

[I,  •]  It  is  claimed  that  there  are  non- 
lienable  Items  In  that  account  It  being  claim- 
ed that  the  charges  for  superintendent  and 
foreman  are  not  llenable  items. 

It  is  true  that  at  an  early  day,  In  Blakey 
v.  Blakey,  27  Mo.  39,  our  Supreme  Court 
said  (loc.  dt  40): 

"The  law  gives  the  mechanic,  builder,  artisan, 
workman,  laborer,  or  other  person,  who  may 
do  or  perform  any  work  upon  or  furnish  mate- 
rials for  any  building,  a  lien  on  the  same  to 
secure  the  payment  of  the  work  done  or  mate- 
rials furnished;  but  it  has  no  such  elastic 
power  as  is  claimed  for  it  in  this  case,  and  it 
cannot  be  stretched  to  cover,  besides  the  value 
of  the  work  done  and  materials  furnished,  a 
claim  for  services  performed  by  the  builder  for 
himself  in  superintending  his  own  workmen." 

In  O'Connor  v.  Current  River  R,  Co.,  Ill 
Mo.  185,  at  page  194,  20  S.  W.  16,  our  Su- 
preme Court  in  an  action  to  enforce  a  lien 
by  contractors  for  the  construction  of  a  rail- 
road under  the  law  governing  such  liens,  cit- 
ed Blakey  v.  Blakey,  supra,  with  approval, 
but  on  the  point  that  non-lienable  work  was 
so  mingled  with  that  which  was  llenable  as 
not  to  be  separately  distinguished.  Our 
court  in  Nelson  v.  Wlthrow,  14  Mo.  App.  270, 
loc.  clt.  279,  cited  Blakey  v.  Blakey,  supra, 
approvingly,  but  in  that  case  as  well  as  in 
the  Nelson  Case  the  claim  for  superintend- 
ence was  by  the  contractor  himself  for  his 
own  work  in  superintending. 

In  Sweem  v.  Atchison,  T.  *  S.  P.  Ry.  Co., 
85  Mo.  App.  87,  also  an  action  under  the  lien 
law  relating  to  the  construction  of  railroads, 
Judge  Ellison,  speaking  for  the  Kansas  City 
Court  of  Appeals,  reviewing  Blakey  v.  Blak- 
ey, supra,  and  other  cases,  says  (loc.  dt  94) 
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that  the  court  felt  tt  was  left  free,  under  the 
builders'  lien  statute  and  the  railroad  lien 
statute,  to  consider  as  an  original  proposi- 
tion, whether  the  claimant,  who  was  a  me- 
chanic or  machinist,  superintending  the 
work,  Is  entitled  to  a  lien  for  his  services. 
Holding  the  two  statutes  to  be  not  entirely 
alike,  that  learned  Judge  concludes  that  un- 
der the  railroad  lien  law  the  claim  of  this 
mechanic  was  llenable  and  he  Intimates 
grave  doubt  as  to  the  correctness  of  the 
Blakey  decision  on  principle. 

In  the  case  at  bar  the  evidence  is  that  the 
superintending  work  was  done  by  a  person 
employed  by  the  contractor.  That  distin- 
guishes this  case  from  those  referred  to. 
It  is  further  to  be  borne  In  mind  that  when 
Blakey  v.  Blakey  was  decided,  the  rule  In 
our  state  was,  to  construe  the  mechanic's 
lien  law  strictly  on  the  untenable  ground 
that  that  law  was  in  derogation  of  common 
law.  But  all  of  our  modern  decisions  have 
taken  exactly  the  opposite  view  and  hold 
that  it  Is  to  be  construed  liberally.  See  Jop- 
lin  Sash  and'Door  Works  v.  Shade,  137  Ma 
App.  20,  loc  dt  28,  118  S.  W.  1196;  Powers 
&  Boyd  Cornice  and  Roofing  Co.  v.  Muir,  146 
Mo.  App.  36,  loc.  cit  49,  123  S.  W.  490,  and 
authorities  cited  In  these  two  cases. 

A  very  able  review  of  the  Missouri  deci- 
sions, most  of  which  we  have  cited  above, 
as  well  as  others,  will  be  found  in  Continen- 
tal &  Commercial  Trust  &  Savings  Bank  et 
aL  v.  North  Platte  Valley  Irr.  Co.  et  si.,  219 
Ted.  438,  loc.  dt  442,  135  C.  C.  A.  154.  Re- 
viewing these  decisions  the  learned  judge, 
referring  particularly  to  Blakey  v.  Blakey, 
supra,  says: 

"An  examination  of  that  case,  however,  shows 
that  all  that  was  decided  was  that  where  a 
builder  took  a  contract  for  the  erection  of  a 
house,  he  could  pot  maintain  a  lien  for  super- 
intending his  own  workmen." 

He  also  refers  to  Edgar  v.  Salisbury,  IT 
Mo.  271,  as  merely  holding  that  where  lien- 
able  and  non-lienable  charges  were  stated 
together  In  one  charge,  so  that  it  was  im- 
possible to  ascertain  how  much  was  llena- 
ble, the  entire  lien  would  be  lost.  (Such  was 
the  case  In  O'Connor  v.  Current  River  R. 
R.  Co.,  supra).  Citing  Murphy  v.  Murphy, 
22  Mo.  App.  18,  as  disposing  of  the  point  in 
the  same  way,  and  Nelson  v.  Wlthrow,  su- 
pra, as  following  Blakey  v.  Blakey,  supra. 
Judge  Carland,  who  wrote  the  opinion  in  the 
Circuit  Court  of  Appeals  of  the  United 
States  for  this  circuit  in  the  case  cited,  says: 

"The  old  doctrine  that  these  lien  statutes, 
being  in  contravention  of  the  common  law,  must 
be  strictly  construed  has  given  way  to  a  more 
liberal  doctrine,  in  modern  times,  for  the  pur- 


pose of  carrying  out  the  purposes  of  the  stat- 
ute." 

His  conclusion  is  that  the  charge  for  su- 
perintending, under  circumstances  such  as 
here,  was  llenable.  The  finding  in  this  case 
was  on  the  second  count,  which  proceeded 
on  contract  That  fact  however,  does  not 
change  the  law,  which  only  gives  a  lien  for 
certain  work,  material  and  services.  If  un- 
der contract,  to  do  the  work  for  a  lump  sum, 
non-lienable  items  are  included,  the  fact  of 
it  being  done  under  contract  does  not  change 
the  situation.  Where  the  plaintiff  endeavors 
to  establish  a  lien  against  the  realty  he  can 
charge  the  realty  alone  only  for  such  work, 
labor  or  material  as  are  llenable,  and  this  is 
true  whether  the  action  is  on  quantum  mer- 
uit or  under  contract 

Our  conclusion  is  that  the  item  for  su- 
perintendence as  well  as  that  for  the  fore- 
men are  llenable  items  and  that  the  spirit 
of  the  more  recent  decisions  of  our  state  tend 
to  support  this  view. 

[?]  It  is  urged  that  the  services  and  labor 
performed  In  excavation,  no  building  or  oth- 
er improvement  being  placed  upon  the  realty, 
are  not  llenable;  that  as  no  building  was 
constructed,  no  improvements  made,  no  lien 
can  be  maintained  for  excavation  for  the 
cellar  and  foundation.  We  do  not  accede  to 
this. 

In  27  Oyc.  p.  36,  par.  6,  it  is  said: 

"Excavations  and  foundations  for  a  building 
are  generally  held  to  be  within  the  lien  laws, 
even  though  the  building  is  not  completed." 

And  In  this  same  work,  at  page  41,  par. 
16,  it  is  said: 

"The  right  to  a  lien  for  work  done  in  the  con- 
struction of  a  building  is  not  dependent  upon 
whether  the  building  is  actually  completed  but 
whether  the  construction  is  commenced.  If 
this  is  done  and  llenable  work  is  done  in  aid 
thereof  the  right  of  lien  thereby  becomes  per- 
fect and  cannot  thereafter,  be  defeated  by  any 
act  of  the  proprietor." 

While  we  have  no  authority  In  this  state 
on  that  subject  the  authorities  cited  in  the 
compilation  as  above  from  other  states  fully 
sustain  them.  We  hold  that  such  work,  be- 
ing done  in  the  excavation  of  this  foundation, 
is  llenable,  although  the  project  was  after- 
wards abandoned  and  no  superstructure 
erected. 

The  result  Is  that  the  Judgment  against  the 
defendant  Newsome  is  affirmed,  but  the  Judg- 
ment against  the  defendant  Merchants'  & 
Consumers'  Market  House  Association  is  re- 
versed and  the  cause  remanded  as  to  that 
defendant 

ALLEN  and  BECKER,  JJ.,  concur. 
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(201  Mo.  App.  8) 

PORTERFIELD    ▼.    AMERICAN    SURETY 
CO.  OF  NEW  YORK.    (No.  18141.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Jul  6,  1919.) 

1.  insurance  «j=84(4)— contract  to  place 
Bond— Performance— Commission. 

Where  broker  procured  and  placed  contrac- 
tor's bond  with  surety  company  under  agree- 
ment to  be  paid  a  commission  "on  original 
premium  and  all  renewal  premiums  *  *  *  as 
long  as  the  bond  remains  in  force,"  surety  com- 
pany could  not  deprive  broker  of  right  to  com- 
missions on  renewal  premiums  during  the  life  of 
the  bond,  by  voluntarily  relieving  contractor 
from  payment  of  further  premiums. 

2.  Customs    and    Usages    *s»17— Varying 
Terms  or  Contract. 

Where  contract  between  surety  company 
and  contractor  was  a  straight,  clear,  out-and- 
out  obligation  on  part  of  contractor  to  pay  an- 
nual premiums  so  long  as  bond  remained  in 
force,  a  custom  whereby  surety  company  charg- 
ed no  further  annual  premiums  during  addition- 
al time  bond  is  continued  in  force  by  reason  of 
delay  in  construction  through  no  fault  of  con- 
tractor could  not  prevail  over  explicit  terms  of 
contract. 

3.  Customs  and  Usages  4J=>18— Pleading. 

Where  a  custom  is  sought  to  change  the 
terms  of  a  written  contract  by  showing  real 
agreement  in  minds  of  parties  at  time  of  its 
execution,  the  custom  must  be  pleaded. 

4.  Customs  and   Usages  4=»8— Nature  or 
Custom— Elements. 

Before  a  course  of  procedure  can  be  said  to 
have  arisen  to  the  dignity  of  a  custom  so  as  to 
enter  into  and  form  part  of  a  contract,  it  must 
be  shown  to  possess  those  elements  of  certain- 
ty, generality,  fixedness,  and  uniformity  which 
are  essential  to  constitute  such  a  custom. 

5.  Customs  and  Usages  <8=»6— Nature  or— 
Loose  Practice. 

A  loose  and  variable  practice  does  not  arise 
to  the  dignity  of  a  custom  so  as  to  control  the 
rights  of  the  parties  to  a  contract. 

0.  Customs  and  Usages  <s=s>6— Discretion  or 
Individual. 
A  usage  which  leaves  some  material  element 
to  the  discretion  of  the  individual  does  not  con- 
stitute a  custom. 

7.  Customs  and  Usages  <b=»8— Placing  or 
Bond— Action  tor  Commission. 
In  action  to  recover  broker's  commissions 
on  contractor's  renewal  premium  on  bond  plac- 
ed by  broker  for  defendant  surety  company,  a 
custom  whereby  contractor  is  not  required  to 
pay  premium  on  bond  during  delay  for  which 
he  was  not  at  fault,  where  not  sufficient  to  con- 
stitute a  custom  in  a  legal  sense,  -could  sot  be 
relied  upon  to  enter  into  and  form  a  part  of  the 
broker's  contract 


8.  Insurance  «J=>84{2)— Agrbembnt  to  Pro- 
cure Suretyship  Contract— Merger  with 
Agency  Contract. 

Contract  whereby  broker  was  employed  to 
procure  suretyship  contract  was  not  merged  in 
broker's  subsequent  contract  of  agency,  where- 
by he  became  a  regular  agent  for  the  surety 
company,  where  the  two  contracts  showed  on 
their  face  that  they  were  separate,  and  where 
broker's  first  contract  provided  that  he  was  to 
receive  commissions  throughout  life  of  bond  re- 
gardless of  whether  he  was  in  the  company's 
employ. 

9.  Contracts  «=>245(1)— Merger. 

Before  one  contract  is  merged  in  another, 
the  last  must  be  between  the  same  parties  as 
the  first,  must  embrace  the  same  subject-mat- 
ter, and  must  have  been  so  intended  by  the  par- 
ties. 

10.  Contracts  «=»170(1)— Construction. 
The  parties'  own  construction  of  a  contract 

as  disclosed  by  their  course  of  conduct  should 
be  followed. 

11.  Insurance  <f=»79— Brokerage  Contract 
—Merger  with  Agency  Contbaot. 

Broker's  contract  to  place  bond  for  sure- 
ty company  was  not  merged  in  his  subsequent 
contract  with  the  company,  whereby  he  became 
an  agent  on  an  employe  basis,  where  the  broker- 
age contract  was  fully  consummated  before  the 
agency  contract  was  entered  into. 

12.  Evidence  «=>244(1),  820— Admissions  bt 
General  Manager— Hearsay. 

The  admission  of  evidence  as  to  what  the 
general  manager  of  a  company  had  said  as  to 
a  business  transaction  of  the  company  with 
third  party,  whereby  latter  was  seeking  to  be 
relieved  of  certain  obligation,  was  not  error,  and 
as  he  was  intrusted  with  the  business  in  ques- 
tion, what  he  knew  of  it  was  not  from  hearsay. 

13.  Appeal  and  Error  9=91060(1)— Review 
—Harmless  Error. 

The  admission  of  evidence,  if  error,  was 
harmless,  where  the  same  evidence  was  prop- 
erly admitted  through  another  witness. 

14.  Appeal  and  Error  «J=»1052(8>— Review— 
Harmless  Error. 

Plaintiff's  erroneous  admission  of  incompe- 
tent evidence  was  harmless,  where  plaintiff  was 
entitled  to  a  directed  verdict  because  of  defend- 
ant's failure  to  make  out  any  of  the  pleaded  de- 
fenses. 

16.  Appeal  and  Error  <8=>1060(1)— Harm- 
less Ebbob— Remarks  or  Counsel. 
Improper  remarks  of  plaintiff's  counsel  in 
his  closing  argument  were  harmless,  where 
plaintiff  was  entitled  to  a  directed  verdict  be- 
cause of  defendant's  failure  to  make  out  any  of 
the  pleaded  defenses. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A  Lucas,  Judge. 

Action  by  Edward  E.  Porterfleld  against 
the  American  Surety  Company  of  New  York, 
judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 


4=>For  other  eases  sea  same  topic  and  KBT-NUMBEB  in  all  Kay-Numbered  Digests  and  Indexes 
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Warner,  Dean,  Mcl-eod  ft  Langworthy  and 
William  B.  Byers,  all  of  Kansas  City,  for  ap- 
pellant 

M.  M.  Bogie  and  Henry  L,  Jost  both  of 
Kansas  City,  for  respondent. 

TRIMBLE,  J.  This  is  an  action  to  recover 
unpaid  broker's  commissions  claimed  to  be 
due  under  a  contract  made  by  the  American 
Surety  Company  with  an  Insurance  broker, 
Edward  E.  Porterfleld,  Jr.,  relative  to  the 
latter's  procuring  and  placing  with  defendant 
the  contract  or  right  to  furnish  any  part  of 
the  bond  required  of  the  contractor  selected 
to  erect  the  new  Missouri  state  capitoL 

After  the  broker  had  performed  his  part  of 
the  contract  and  had  received  from  defend- 
ant a  part  of  his  commissions,  ne,  for  a  valu- 
able consideration,  assigned  all  commissions 
due  and  to  become  due  under  said  broker's 
contract  to  his  father,  Edward  El  Porterfleld, 
the  plaintiff  herein.  After  this  assignment, 
which  was  on  July  28,  1916,  the  defendant 
paid  to  the  plaintiff,  as  assignee  of  his  son, 
the  commissions  due  and  accrued  up  to  No- 
vember 28, 1916,  but  refused  to  pay  any  com- 
missions claimed  as  due  and  accruing  for 
the  year  following  said  last-named  date. 
This  suit  was  brought  to  enforce  payment 
thereof,  the  petition  being  filed  after  the  ex- 
piration of  said  year.  Plaintiff  obtained  a 
verdict  and  Judgment  for  the  full  amount  de- 
manded, with  Interest  from  November  28, 
1916.     Defendant  appealed. 

The  Forty-Sixth  General  Assembly  of  Mis- 
souri by  an  act  approved  March  24,  1911 
(Laws  1911,  p.  108),  authorized  the  erection 
of  a  state  capltol  and  created  a  "state  capltol 
commission  board,"  with  power  to  prepare 
plans,  submit  bids,  and  award  a  contract  for 
the  erection  of  said  building,  all  of  which 
things  were  duly  and  regularly  done,  and  the 
"John  Gill  ft  Sons  Company,"  a  corporation, 
was  awarded  the  contract.  The  law  provid- 
ed, and  the  contract  required,  that  the  con- 
tractor give  a  bond  for  the  faithful  perform- 
ance of  Its  contract,  the  latter  fixing  the 
penal  sum  of  the  bond  to  be  given  at  $1,- 
350,000.  The  contract  was  formally  awarded 
to  said  John  Gill  &  Sons  Company  November 
21,  1913. 

Prior  to  and  at  this  time  young  Porterfleld 
was  busy  on  his  own  account  as  an  Insurance 
broker,  endeavoring  to  secure  the  right  to 
furnish  said  bond.  With  matters  in  this 
shape,  Valentine,  the  resident  vice  president 
of  the  defendant  at  Kansas  City,  communi- 
cated with  young  Porterfleld  over  the  tele- 
phone, and  the  latter  was  employed  to  get 
the  bond,  or  any  part  thereof,  for  the  defend- 
ant surety  company.  This  telephone  contract 
was,  on  the  25th  of  November,  1913,  confirm- 
ed by  a  letter  from  said  Valentine,  which, 
among  other  things,  stated  that— 

"If  this  company  acts  as  surety  or  cosurety 
ob  such  band  proenred  by  you,  you  will  be  paid 


a  commission  of  thirty-five  per  cent  (35%)  on 
the  original  premium  and  all  renewal  premiums 
received  by  this  company  as  long  as  the  bond 
remains  in  force.  You  to  receive  commissions  as 
above  whether  your  connection  with  this  com- 
pany continues  throughout  the  life  of  the  said 
bond  or  not" 

(It  may  be  well  to  here  state  that  In  the 
telephone  conversation  Valentine  had  tried 
to  also  engage  young  Porterfleld  as  the  com- 
pany's regular  agent  but  the  latter  would  not 
close  a  contract  on  that  matter  until  he  had 
first  closed  a  separate  and  distinct  broker's 
contract  relative  to  the  procuring  of  the 
aforesaid  state  capltol  bond.  Afterwards, 
and  on  December  4,  1913,  young  Porterfleld 
entered  Into  a  contract  whereby  he  became 
the  defendant's  regular  agent  but  it  is 
manifest  that  the  two  contracts  are  wholly 
separate  and  distinct  and  have  nothing  what- 
ever to  do  with  each  other.  And  the  services 
under  the  broker's  contract  were  rendered 
before  the  agency  contract  was  entered  Into.) 

There  is  no  question  but  that  young  Porter- 
fleld performed  his  part  of  the  broker's  con- 
tract and  succeeded  in  obtaining  one-third 
of  said  bond  to  be  placed  with  the  defend- 
ant surety  company.  Neither  is  there  any 
controversy  over  the  fact  that  the  annual 
premiums  charged  by  and  paid  to  said  de- 
fendant was  $4,517  and  35  per  cent  of  this 
sum,  or  $1,581,  was  paid  by  defendant  each 
year  to  young  Porterfleld  and  his  assignee  up 
to  November  28,  1916,  as  hereinabove  stated. 

The  application  to  the  defendant  surety 
company  for  the  bond  in  question,  which  was 
the  contract  the  broker  was  to  obtain  for  de- 
fendant was  signed  by  the  contractor  on 
November  26,  1913.  In  it  the  contractor 
agreed  and  bound  Itself  to  pay  In  advance  to 
defendant  the  original  premium  or  charge  for 
executing  such  obligation  and  continuing  the 
same  in  force  for  one  year,  and  that  it  would 
"thereafter  pay  a  like  sum,  annually,  in  ad- 
vance, until  the  surety  shall  be  discharged 
and  released  from  any  and  all  responsibility 
upon  each  such  obligation  and  until  the  in- 
demnitor shall  serve  upon  the  surety  com- 
petent, written,  legal  evidence  of  Its  final 
discharge  from  each  such  obligation  and  all 
liability  by  reason  thereof." 

The  contract  for  the  erection  of  the  capltol 
building  was,  concurrently  with,  the  contrac- 
tor's bond,  executed  November  28,  1913.  The 
former  was  very  long,  containing  many  things 
the  contractor  was  to  do,  not  only  with  refer- 
ence to  the  erection  of  the  building  complete 
In  every  respect  and  of  its  necessary  equip- 
ment and  accessories  with  materials  of  the 
very  best  quality  in  strict  accord  with  the 
plans  and  specifications,  but  also  with  refer- 
ence- to  the  payment  for  all  materials  and  of 
all  subcontractors,  laborers,  and  other  em- 
ployes, the  obtaining  of  releases  therefrom, 
the  correction  of  Imperfections,  etc.,  all  of 
which  were  declared  to  be  essential  parts  of 
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the  contract  The  contract  further  provided 
that  time  was  of  the  essence  thereof,  and 
that  the  building  should  be  completed  by 
July  1,  1916,  and,  if  not  completed. by  that 
date,  the  contractor  should  pay  the  state 
$250  per  day  liquidated  damages  for  the  fail- 
ure to  complete  the  same  within  that  time, 
but  provision  was  made  whereby  in  case 
of  failure  to  complete  from  any  cause  entire- 
ly beyond  the  control  of  the  contractor,  the 
state  capitol  commission  board  would  grant 
an  extension  of  time.  The  contract  required 
that  the  bond  given  by  the  contractor  should 
"guarantee  the  faithful,  prompt  and  efficient 
performance  by  the  contractor  herein  of  all 
of  the  covenants,  the  agreements,  undertak- 
ings, conditions  and  requirements  of  this  con- 
tract on  the  part  of  the  contractor  or  of  any 
subcontractor's  assignee  of  the  contract,  ac- 
cording to  the  strict  terms  of  this  contract, 
or  according  to  any  change  or  modification 
thereof  or  addition  thereto,  that  may  be 
made,  as  herein  provided." 

The  building  was  not  completed  by  July 
1,  1916.  However,  It  seems  that  extensions 
were  asked  and  granted,  and  the  record 
shows  that  finally  an  extension  was  granted 
by  the  board  from  May  15  to  August  22, 1917. 

On  this  last-named  date,  the  contractor 
asked  the  board  for  a  conditional  acceptance 
of  the  building,  such  acceptance  not  to  apply, 
however,  to  the  completion  of  the  main  en- 
trance, the  elimination  of  certain  stains  on 
the  walls,  the  restoration  of  their  surface 
to  a  proper  finish,  the  finishing  and  erection 
of  17  self-winding  electric  clocks,  and  various 
other  Items  of  adjustment  and  repairs  nec- 
essary to  complete  the  work  In  accordance 
with  the  contract;  and  the  conditional  ac- 
ceptance was  also  to  be  "without  affecting  in 
any  manner  the  bond"  given.  The  request 
for  such  conditional  acceptance  also  stated 
that  if  it  were  given,  the  contractor  would 
then  be  In  a  position  to  obtain  the  certified 
releases  required  by  the  contract  to  be  ob- 
tained from  materialmen,  subcontractors,  and 
laborers. 

On  September  8,  1917,  the  state  capitol 
commission  board  conditionally  accepted 
said  building,  with  the  exception  of  the  things 
above  specified  and  the  replacing  of  certain 
cracked  stones  In  the  building  with  proper 
stones.  The  order  of  conditional  acceptance 
recited  that  none  of  the  provisions  or  require- 
ments of  the  original  contract,  plans,  specifi- 
cations, or  bond,  with  reference  to  the  ex- 
terior walls  or  any  other  part  of  said  build- 
ing, were  waived,  and  that  the  conditional 
acceptance  should  not  become  effective  until 
the  consent  in  writing  of  the  contractor's 
sureties  had  been  obtained,  nor  until  the  con- 
tractor should  obtain  and  deliver  the  releases 
hereinabove  mentioned.  Both  the  contrac- 
tor and  the  board  expressly  stipulated  that 
the  bond  should  remain  and  continue  In  force 
to  guarantee  the  performance  of  those  things 


which  were  required  to  be  performed  within 
one  year  from  the  date  of  the  acceptance,  to 
wit,  September  8,  1917.  This  conditional  ac- 
ceptance was  agreed  to  by  the  defendant 
surety  company  on  September  12,  1917.  The 
board,  on  the  28th  of  September,  1917,  waived 
all  claim  upon  the  contractor  for  the  $250  a 
day  specified  as  liquidated  damages  for  fail- 
ure to  complete  the  building  in  the  time  speci- 
fied by  the  contract  (The  court  permitted 
the  defendant  to  show  that  this  $250  a  day 
feature  was  waived  by  the  board,  but  exclud- 
ed that  part  of  the  board's  minutes  contain- 
ing a  long  statement  of  their  reasons  for  re- 
leasing this  feature  of  the  contract) 

Up  to  the  time  suit  was  brought  ho  order 
of  the  board  was  made  discharging  the  con- 
tractor's bond  or  relieving  the  contractor  or 
Its  sureties  from  any  further  liability  upon 
the  contract  or  bond.  Consequently,  there  is 
no  question  but  that  the  bond  was  in  force 
throughout  the  year  Involving  the  commission 
for  which  suit  is  brought,  namely,  from  No- 
vember 28, 1916,  to  November  28,  1917. 

The  answer  of  defendant  among  other 
things,  set  up  that  it  "agreed  to  and  did  not 
charge  or  collect  any  premium  or  premiums 
on  said  bond  for  a  longer  period  than  three 
years,"  and  that  "no  premiums  on  said  bond 
for  the  year  beginning  November  28,  1916,  or 
for  any  time  subsequent  to  that  date,  have 
been  charged,  paid,  or  collected  by  or  remit- 
ted to  this  defendant" 

The  evidence  on  both  sides  disclosed  that 
defendant  at  the  solicitation  of  the  contrac- 
tor, relieved  and  excused  the  contractor  from 
further  payments  of  premiums  after  Novem- 
ber 28,  1916.  The  defendant  was  not  com- 
pelled to  forego  such  premiums;  but  did  so 
for  reasons  of  its  own,  and  without  consult- 
ing the  broker  or  obtaining  his  consent 
thereto. 

The  case  then,  to  restate  it  in  a  condensed 
form,  is  one  wherein  a  broker  has  been  em- 
ployed to  procure  for  defendant  the  contract 
or  right  to  furnish  the  suretyship  on  a  cer- 
tain required  bond,  and  the  terms  of  the  bro- 
ker's employment  are  that  he  is  to  "be  paid 
a  commission  of  35  per  cent,  on  the  original 
premium  and  all  renewal  premiums  received 
by  this  company  as  long  as  the  bond  remains 
In  force,"  and  that  too  whether  the  broker's 
contemplated  connection  with  the  company 
"continues  throughout  the  life  of  the  said 
bond  or  not"  The  broker,  concededly,  ob- 
tained the  contract  for  the  suretyship,  said 
contract  expressly  binding  the  one  seeking 
the  bond  to  pay  the  original  premium  on  the 
date  of  the  execution  thereof  which  would 
continue  the  bond  in  force  for  a  year,  and  to 
thereafter  pay  "a  like  sum  annually  in  ad- 
vance until  the  surety  shall  be  discharged 
and  released  from  any  and  all  responsibility 
•  *  •  and  until  the  indemnitor  shall  serve 
upon  the  surety  competent  written  legal  evi- 
dence of  its  final  discharge  from    *    *    • 
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such  obligation  and  all  liability  by  reason 
thereof."  The  bond  was  given  and  the  premi- 
ums were  paid  up  to  the  28th  of  November, 
1916,  but,  notwithstanding  the  fact  that  the 
bond  was  In  force  throughout  the  year  suc- 
ceeding said  date  and  the  principal  in  said 
bond  was  obligated  under  Its  contract  to  pay 
and  was  fully  able  to  pay  the  premium  for 
said  year,  the  defendant  surety  company 
saw  fit  to  forego  said  premium.  The  ques- 
tion Is,  what  effect  does  this  have  upon  the 
right  of  the  broker,  or  of  his  assignee,  to  the 
stipulated  commission  under  the  broker's 
contract? 

[1]  Defendant's  position,  when  stated  in 
its  bare  and  plainest  terms,  is  that,  as  the 
broker's  contract  says  he  was  to  get  36  per 
cent  "on  the  original  and  all  renewal  pre- 
miums received  by  this  company,"  the  con- 
tract should  be  regarded  as  rigidly  limited 
to  a  strict  and  literal  interpretation  of  the 
word  "received."  Under  this  interpretation, 
if  the  company  did  not  actually  receive  or 
collect  a  premium  the  broker  was  not  entitled 
to  his  percentage  thereon,  even  though  the 
fact  that  the  premium  was  not  received  was 
due  wholly  to  the  voluntary  renunciation 
thereof  by  the  company.  It  is  not  conceived 
that  the  contract  should  be  interpreted  to 
mean  that  the  obligation  to  pay  the  broker's 
commission  was  to  be  left  to  the  company's 
voluntary  choice  or  volition,  nor  is  this  view 
In  any  wise  weakened  by  the  further  provi- 
sions that  the  broker  was  to  be  paid  his  com- 
missions "as  long  as  the  bond  remains  In 
force,"  and  he  was  to  receive  his  commissions 
whether  his  contemplated  connection  with 
the  company  continued  "throughout  the  life 
of  the  said  bond  or  not"  Similar  contracts 
In  reference  to  broker's  commissions  have 
not  been  bo  interpreted.  In  Knlsely  v. 
Leathe,  178  S.  W.  463,  466,  the  broker  was 
employed  to  procure  a  contract  of  sale  which 
he  did,  and  his  commissions  were  to  be  paid 
him  out  of  the  purchase  price  and  as  the  own- 
er received  It  The  owner  refused  to  comply 
with  the  contract,  or,  In  other  words,  he  vol- 
untarily chose  not  to  receive  the  purchase 
money.  It  was  held,  not  only  that  the  broker 
was  entitled  to  his  commissions,  but  that 
the  court  should  have  peremptorily  Instruct- 
ed the  Jury  to  find  for  him.  At  page  469  of 
178  S.  W.,  Judge  Graves,  speaking  for  the 
court  en  banc,  says  that  as  between  the 
broker  and  his  employer  the  latter  "could  not 
refuse  to  enforce  the  contract"  which  the 
broker's  efforts  had  obtained,  and  thereby 
defeat  the  broker's  right  to  his  compensation. 
And  on  page  461  of  178  S.  W.,  Judge  Oraves 
says  that  the  owner,  having  accepted  the 
contract  secured  for  him  by  the  broker,  "owed 
the  duty  to  enforce  that  contract"  to  the  end 
that  the  purchase  price  would  be  paid  -^nd 
the  deferred  payments  of  commissions  would 
become  due.  The  owner  could  not  say  he 
would  not  enforce  the  contract  the  broker 


had  obtained  for  him,  and  that  therefore  no 
commissions  were  due.  It  would  seem  that 
likewise  in  this  case  the  employer  In  this 
case  could  not  say  to  the  broker: 

"Yon  have  done  all  yon  agreed  to  do,  I  have 
accepted  the  contract  you  obtained  for  me,  bat 
I  will  forego  a  part  of  the  benefits  thereof ;  and, 
as  I  have  not  received  the  benefits  thug  willing- 
ly foregone,  yon  will  have  to  also  forego  a  part 
of  your  compensation." 

In  Currier  v.  Mutual  Reserve,  etc.,  Aas'n, 
106  Fed.  737,  47  C.  C.  A.  661,  the  agent s  con- 
tract was  that  no  commissions  under  the  con- 
tract should  be  payable  to  plaintiff  "unless 
the  payment  from  which  the  same  Is  to  be 
allowed  [1.  e.,  premiums]  has  been  received 
in  cash"  by  the  defendant.  It  was  held  that 
since  the  agent  had  performed  his  services 
and  obtained  the  contracts  he  was  employed 
to  secure,  the  defendant  principal  could  not 
escape  payment  of  the  commissions  by  refus- 
ing to  enforce  the  contracts  it  had.  To  the 
same  effect  are  the  following  authorities: 
Goldsberry  v.  Thomas,  178  Mo.  App.  334,  338, 
166  8.  W.  1179 ;  Knlsely  v.  Leathe,  256  Mo. 
341, 372,  166  S.  W.  257  (first  appeal) ;  Webster 
v.  Meyers,  52  Mo.  App.  838,  341;  Reed  v. 
Union  Central  Ins.  Co.,  21  Utah,  295,  61  Pac 
21,  23;  Ketcham  v.  Axelson,  160  Iowa,  466, 
142  N.  W.  62,  66;  Oraves  v.  Cook,  115  Minn. 
34,  181  N.  W.  854;  Ely  v.  Wilde,  62  Or.  Ill, 
122  Pac.  1122;  Plnkerton  v.  Hudson,  87 
Ark.  606,  113  S.  W.  35;  Pedersen  v.  North 
Yakima,  etc.,  Co.,  63  Wash.  636,  116  Pac. 
279;  Alvord  v.  Cook,  174  Mass.  120,  54  N.  E. 
499;  Ward  v.  Cobb,  148  Mass.  518,  20  N.  El 
174,  12  Am.  St.  Rep.  687. 

[2]  The  defendant  sought  to  prove  that  a 
custom  existed  among  surety  companies 
whereby,  in  case  the  completion  of  a  build- 
ing Is  delayed  through  no  fault  of  the  con- 
tractor and  no  Increased  liability  is  Incurred 
by  the  delay,  no  further  annual  premiums 
are  charged  during  the  additional  time  the 
bond  is  continued  in  force  by  reason  of  such 
delay.  The  alleged  custom  sought  to  be 
shown  was  not,  primarily  and  directly,  a 
custom  among  brokers  and  their  principals 
whereby  the  former  did  not  receive  commis- 
sions on  premiums  voluntarily  released  for 
cause;  but  a  custom  on  the  part  of  surety 
companies,  in  their  dealings  with  contractors 
obtaining  such  companies  as  their  surety, 
to  waive  the  payment  of  premiums  due  for 
the  time  covered  by  delay  in  the  completion 
of  a  building  where  the  delay  was  without 
fault  of  the  contractor,  and  no  Increased  lia- 
bility was  placed  on  the  surety  by  reason  of 
the  delay.  It  will  be  observed,  however,  that 
the  contract  between  the  defendant  surety 
company  and  the  contractor  herein  (which 
was  the  object  for  which  the  broker  was  em- 
ployed and  of  the  services  which  he  render- 
ed), was  a  straight  clear,  out-and-out  obliga- 
tion on  the  part  of  the  contractor  to  pay  an- 
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nual  premiums  so  long  as  the  bond  remained 
In  force.  There  was  nothing  therein  provid- 
ing for  a  release  or  adjustment  of  premiums 
due.  Hence,  in  any  suit  baaed  on  such  con- 
tract, no  custom  could  be  allowed  to  prevail 
over  the  explicit  terms  of  the  written  agree- 
ment to  pay.  Hefernan  v.  Neumond,  198 
Mo.  App.  667, 680, 201  S.  W.  640;  State  ex  rel. 
v.  Public  Service  Gomm.,  269  Mo.  63,  75,  189 
S.  W.  377.  In  other  words,  the  defendant 
surety  company  could  not  have  been  compell- 
ed, by  reason  of  any  such  alleged  custom,  to 
relieve  the  contractor  from  the  payment  of 
any  premiums.  Such  a  custom,  even  if  plead- 
ed and  proven,  would  have  proved  unavail- 
ing to  the  contractor.  Since  the  employment 
of  the  broker  had  for  Its  object  the  securing 
of  a  suretyship  contract  which  allowed  no 
room  for  the  operation  of  a  custom,  the  ques- 
tion might  arise  whether  the  broker's  con- 
tract of  employment  could  be  affected  by  any 
such  custom  unless  definite  and  explicit  pro- 
vision was  made  therefor  In  said  broker's 
contract  There  was  neither  In  the  contract 
of  employment  nor  in  the  contract  of  surety- 
ship any  clause  giving  scope  to  a  custom. 

[3-8]  However,  defendant's  position  or 
theory  no  doubt  1b  that  the  broker's  contract 
of  employment  was  entered  into  In  the  light 
of  such  a  custom,  and  hence  the  said  contract 
must  be  interpreted  in  that  light  In  such 
case  the  object  In  showing  a  custom  would 
seem  to  be,  not  for  the  purpose  of  explaining 
the  technical  meaning  of  any  term  used  In 
the  contract;  but  to  show  what  the  real 
agreement  was  in  the  minds  of  both  of  the 
parties  to  that  contract  or,  In  other  words, 
that  the  alleged  custom  entered  Into  and  be- 
came a  part  of  the  contract  But  to  order 
to  do  that  custom  would  have  to 'be  pleaded. 
Staroske  v.  Pulitzer  Publishing  Co.,  235  Mo. 
67,  76, 138  S.  W.  36;  Sherwood  v.  Home  Sav- 
ings Bank,  131  Iowa,  528,  532,  109  N.  W.  9; 
Mendenhall  v.  Sherman,  193  Mo.  App.  684, 
687, 187  S.  W.  271.  This  was  not  done.  The 
court,  however,  did  not  refuse  to  allow  the 
claimed  custom  to  be  shown,  but  excluded  the 
proffered  testimony  because  it  did  not  tend 
to  establish  .any  such  custom.  And  clearly 
It  did  not  On  the  contrary,  It  showed  there 
was  no  such  custom  in  the  legal  sense  of  that 
term.  Before  a  course  of  procedure  can  be 
said  to  have  arisen  to  the  dignity  of  a  cus- 
tom so  as  to  enter  into  and  form  a  part  of  a 
contract  It  must  be  shown  to  possess  "those 
elements  of  certainty,  generality,  fixedness 
and  uniformity  which  are  essential  to  con- 
stitute such  a  custom."  Staroske  v.  Pulit- 
zer Pub.  Co.,  235  Mo.  67,  75,  138  S.  W.  36,  38. 
None  of  these  were  shown.  On  the  contrary, 
all  that  was  shown  was  that  oftentimes  or 
"sometimes"  the  surety  company  would  in- 
vestigate the  facts  of  a  case,  and,  If  it  was 
deemed  by  the  company  a  case  where  a 
waiver  or  excusal  of  the  payment  of  commis- 
sions should  be  made,  they  would  do  It;  but 


whatever  was  done  depended  upon  the  facts 
of  that  particular  case  and  of  what  the  com- 
pany chose  to  do,  and  not  because  of  the  op- 
eration of  any  certain  and  uniform  rule  or 
course  of  procedure.  One  witness  said  he 
could  not  say  there  was  such  a  custom,  but 
that  it  had  been  done  in  many  cases.  An- 
other witness  said  there  was  such  a  custom, 
but  this  was  clearly  only  his  conclusion, 
while  his  whole  testimony  shows  that  it  was 
not  a  "custom,"  as  that  term  Is  used  in  legal 
parlance.  A  "loose  and  variable  practice' 
does  not  rise  to  the  dignity  of  a  custom  so  as 
to  control  the  rights  of  the  parties  to  a  con- 
tract, nor  la  a  custom  constituted  by  an  al- 
leged usage  which  leaves  some  material  ele- 
ment to  the  discretion  of  the  Individual.  29 
Am,  &  Bug.  Bncy.  of  Law  (2d  Ed.)  391. 

[7]  It  Is  argued  that  both  the  contractor's 
contract  to  build  the  capital  and  the  bond 
show  that  It  was  not  contemplated  that  the 
bond  would  be  In  effect  for  a  longer  period 
than  2%  years,  and  that  whether  the  cus- 
tom claimed  was  shown  to  be  a  custom  In  the 
legal  sense  or  not  it  should  have  been  admit- 
ted as  bearing  upon  what  the  broker  and  de- 
fendant meant  when  they  made  their  con- 
tract But  the  building  contract  the  contract 
for  suretyship,  and  the  bond  Itself  all  show- 
ed, and  It  was  clearly  In  contemplation,  that 
the  bond  might  well  continue  in  force  much 
longer  than  that  and  the  contract  with  the 
broker  also  shows  that  such  possibility  was 
clearly  In  view.  Consequently,  anything 
short  of  a  custom  In  the  legal  sense  cannot 
be  relied  upon  to  enter  into  and  form  a  part 
of  the  written  contract  between  the  broker 
and  the  defendant  If  said  contract  was 
dealing  with  the  broker's  right  to  commis- 
sions on  premiums  which,  under  certain  cir- 
cumstances, might  or  might  not  be  charged 
and  collected  by  the  surety  company  accord- 
ing as  it  saw  fit  then,  in  order  to  escape  the 
payment  of  the  commission  on  premiums  thus 
foregone,  the  surety  company  should  have  In- 
serted a  provision  to  that  effect  Hefernan 
v.  Neumond,  supra.  Instead  of  that  the  de- 
fendant contracts  to  pay  a  commission  of  35 
per  cent  on  the  original  premium  and  all 
renewal  premiums  received  by  the  company 
as  long  as  the  bond  remains  In  force,  and 
that  the  broker  is  to  receive  commissions 
whether  he  continues  with  the  company 
throughout  the  life  of  the  bond  or  not 

[(-11]  The  contention  that  the  agency  con- 
tract young  Porterfleld  made  with  defendant 
on  December  4,  1913,  superseded  or  merged 
the  contract  sued  on  is  wholly  untenable. 
They  were  wholly  separate  and  distinct,  each 
dealt  with  different  matters,  and  the  agency 
contract  In  no  way  referred  to  the  other  con- 
tract which  dealt  solely  with  the  obtaining 
of  the  state  capltol  bond.  The  two  contracts 
show  on  their  face  that  they  are  separate, 
and  the  conceded  conduct  of  the  parties  show 
they  Intended  them  to  be  separate.    The  bro- 
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ker*s  contract  says  be  was  to  receive  com- 
missions throughout  the  life  of  the  bond,  re- 
gardless of  whether  he  was  In  the  company's 
employ  or  not;  the  agency  contract  says  the 
termination  of  his  agency  terminates  his  in- 
terest In  commissions.  The  plaintiff's  as- 
signor ceased  to  act  as  agent  under  the  agen- 
cy contract  In  February,  1914,  and  yet  the 
company  continued  to  pay  the  commissions 
due  under  the  broker's  contract  concerning 
the  state  capltol  bond  during  1914,  1915,  and 
1916  to  November  28th  of  that  year.  "Before 
one  contract  Is  merged  in  another  the  last 
must  be  between  the  same  parties  as  the  first, 
must  embrace  the  same  subject-matter  and 
must  bave  been  so  Intended  by  the  parties." 
18  Corpus  Juris,  598.  Maddln's  Adm'rs  v. 
Edmondson,  10  Mo.  643,  647.  The  parties  to 
the  contract  have,  by  their  course  of  conduct, 
disclosed  their  own  construction  thereof,  and 
t  this  should  be  followed.  Knisely  v.  Leathe, 
supra,  178  S.  W.  loc.  dt  458;  Miller  v.  Pep- 
perllng,  185  Mo.  App.  222,  228, 170  S.  W.  328; 
St.  Joseph  Union  Depot  Co.  .v.  Chicago,  etc., 
B.  Co.,  181  Mo.  291,  805,  31  8.  W.  90&  Be- 
sides, the  broker's  contract  was  fully  consum- 
mated before  the  agency  contract  was  made. 
The  former  was  therefore  not  merged  Into 
the  latter.  England  v.  Houser,  163  Mo.  App. 
1,  8,  145  S.  W.  514. 

[12,13]  It  Is  complained  that  the  court 
committed  error  In  the  admission  of  certain 
testimony,  to  wit:  Evidence  that  Zimmer- 
man, the  resident  vice  president  and  general 
manager  of  the  defendant  in  the  district 
covering  the  surety  bond  In  question,  said 
that  the  contractor,  John  Gill  A  Sons  Com- 
pany, was  seeking  to  be  relieved  of  the  pay- 
ment of  further  premiums  on  the  promise 
of  giving  the  defendant  future  business  In 
the  way  of  furnishing  the  contractor  other 
surety  bonds,  and  that  the  defendant,  surety 
company,  when  requested  to  waive  the  pay- 
ment of  further  premiums,  said  they  could 
probably  waive  their  rights  In  the  matter, 
but  could  not  waive  the  broker's  rights,  and 
therefore  would  have  to  take  an  indemnity 
bond  from  the  contractor  to  protect  it  against 
the  payment  of  the  broker's  commission.  It 
is  difficult  to  see  why  the  evidence  of  what 
Zimmerman  said  to  Judge  Porterfleld  con- 
cerning the  "future  business"  matter  and  the 
waiver  of  further  premiums  on  that  ground 
should  be  regarded  as  reversible  error.  Zim- 
merman was  vice  president  of  the  defendant 
company;  he  succeeded  the  man  who  made 
the  contract  with  the  broker;  and  he  paid 
Judge  Porterfleld,  as  his  son's  assignee,  the 
commissions  that  were  paid  after  the  assign- 
ment Judge  Porterfleld  was  interviewing 
and  demanding  of  this  officer  payment  of  the 
last  year's  commission.  As  this  officer  was 
Intrusted  with  the  management  of  the  busi- 
ness concerning  this  bond,  what  he  knew  of 
it  was  not  from  hearsay,  nor  were  his  admis- 
sions or  declarations  relative  to  the  business 


Incompetent  or  Inadmissible.  Wharton  on 
Ev.  (8d  Ed.)  f  1177;  Phillips  t.  St  Louis  * 
San  Francisco  B.  Co.,  211  Mo.  419,  111  &  W. 
109, 17  L.  R  A  (N.  S.)  1167, 124  Am.  St  Bep. 
786,  14  Ann.  Gas.  742;  Malecek  v.  Tower  Qrove 
eta,  Co.,  57  Mo.  17,  21;  Nlckell  v.  Phoenix 
Ins.  Co.,  144  Mo.  426,  431,  46  S.  W.  435.  The 
answer  admitted  the  defendant  "agreed  to 
and  did  not  charge  or  collect"  the  premium  in 
question,  and  then  attempted  to  Justify  such 
course,  and  the  evidence  admitted  went  to 
show  why  It  agreed  to  not  charge  them.  As 
to  the  evidence  relating  to  the  taking  of  In- 
demnity against  the  payment  of  the  broker's 
commission  If  the  premium  was  waived,  It 
should  be  said  that  the  same  evidence  came 
Into  the  case  as  a  part  of  the  cross-examina- 
tion of  the  president  of  the  John  Gill  A 
Sons  Company,  and  was  legitimately  admitted 
there  as  throwing  light  on  the  interest  he  bad 
in  the  matter  to  which  he  testified.  Since  the 
evidence  properly  got  into  the  case,  we  think 
it  would  be  treating  the  litigation  as  a  mere 
game  of  technical  skill  to  reverse  the  case  be- 
cause the  same  evidence  also  came  In  through 
a  witness  to  whom  the  above  rule  of  interest 
did  not  apply. 

[14]  But  without  regard  to  all  this,  and 
even  If  the  admission  of  the  evidence  com- 
plained of  was  technically  erroneous,  we  are 
of  the  opinion  that  it  should  not  affect  the 
case  or  cause  a  reversal  of  the  judgment 
This  for  the  reasons  following:  The  suit  is 
upon  an  admitted  written  contract  and  per- 
formance thereof  by  the  broker  on  his  part 
Is  conceded.  It  is  also  beyond  question  that 
the  bond  was  in  force  during  the  time  sued 
for;  that  the  suretyship  contract  which  was 
the  object  *of  the  broker's  employment  ob- 
ligated the  building  contractor  to  pay  pre- 
miums as  long  as  the  bond  was  in  force; 
and  the  broker's  contract  provided  that  the 
broker  was  to  be  paid  commissions  "as 
long  as  the  bond  remains  in  force,"  no  mat- 
ter whether  the  contemplated  connection 
of  the  broker  "continues  throughout  the 
life  of  the  said  bond  or  not"  It  is,  fur- 
thermore, beyond  question  that  while  the 
defendant  did  not  "receive"  the  premium  on 
which  the  commission  sued  for  is  based,  yet 
the  only  reason  was  because  the  defendant 
made  no  charge  against  the  contractor  there- 
for, and  did  not  see  fit  to  enforce  the  contract 
which  the  broker's  services  obtained  for  it 
There  was  therefore  an  absolute  failure  to 
make  out  any  of  the  pleaded  defenses  to  the 
contract  sued  on.  Hence  the  plaintiff  was 
entitled  to  a  directed  verdict  Knisely  v. 
Leathe,  supra,  170  8.  W.  loc  dt  461.  This 
being  so,  the  question  of  error  In  the  admis- 
sion of  the  testimony  above  considered  Is  not 
material,  since  the  plaintiff  was  not  helped 
by  It  nor  was  the  defendant  harmed. 

[II]  Likewise,  we  do  not  think  that  revers- 
ible error  was  committed  In  the  closing  re- 
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marks  of  plaintiff's  counsel  to  which  a  gener- 
al objection  was  made  that  the  argument  was 
"improper." 

The  Judgment  la  affirmed. 

All  concur. 


(an.  Ho.  App.  an) 

MAGNOLIA   COMPRESS  ft  WAREHOUSE 

CO.  v.  ST.  LOUIS  CASH  REGISTER 

OO.    (No.  16246.) 

(St.  Louis  Court  of  Appeal*.    Missouri.    March 
4.  1918.) 

1.  Corporations  <8=»433(1)— General  MAN- 
AGER—AUTHORITY—JURY  QUESTION. 

In  vie*-  of  Rev.  St  1906,  §  9990,  providing 
that  a  party's  signature  may  be  made  by  a  duly 
authorized  agent,  and  requiring  no  particular 
form  of  appointment,  where  the  corporation's 
note  sued  on  was  executed  and  signed  by  its 
general  manager,  held  that  his  real  and  ap- 
parent authority  was  for  the  jury. 

2.  Corporations  «=»432(12)~-Authority  or 
General  Manages—  Note—  Evidence— So* - 

TICIENCY. 

In  an  action  against  a  corporation  on  a 
promissory  note,  evidence  held  to  warrant  the 
conclusion  that  the  manager  who  signed  and 
executed  the  note  acted  within  the  apparent 
scope  of  his  authority,  so  ss  to  bind  the  cor- 
poration. 

3.  Corporations  «J=>414(8)— General  Man- 
ager—Authority;  to  Sion  Notes. 

The  term  "general  manager"  implies  very 
broad  powers,  but  whether  such  officer  has 
authority  to  bind  the  corporation  by  notes  ex- 
ecuted by  him  in  its  name  depends  on  the  cir- 
cumstances of  the  case. 

4.  Corporations  *=»429— Manager— Appar- 
ent Authority— Letter  to  Payee  as  No- 
tice. 

A  letter  to  payee  of  a  corporation's  note 
advising  payee  of  defendant  corporation's  poli- 
cy of  discontinuing  the  accepting  of  customers' 
notes  does  not  preclude  plaintiff  from  relying  on 
corporation  being  bound  by  the  acts  of  its 
agent  to  the  extent  of  his  apparent  authority, 
or  require  plaintiff  to  prove  actual  authority 
where  the  note  was  given  to  cover  a  loan  made 
to  the  company's  agent  to  aid  in  carrying  on 
its  sales  business. 

5.  Corporations  <8=»426(10)  —  Estoppel  to 
Deny  Agency. 

A  corporation  may  not  deny  the  agency  of 
its  general  manager  to  sign  and  execute  its 
note  where  it  has  received  and  retained,  and 
not  promptly  offered  to  return  or  tender  back, 
benefits  received  thereunder. 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
T.  Jones,  Judge. 

Action  by  the  Magnolia  Compress  ft  Ware- 
bouse  Company  against  the  St  Louis  Cash 
Register  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 


Raasieur,  Kammerer  A  Rsssleur,  of  St 
Louis,  for  appellant 

Fordyce,  HolUday  ft  White,  of  St  Louis,  for 
respondent 


ALLEN,  J.  This  Is  an  action  on  a  promis- 
sory note  for  the  sum  of  $2,638.35,  of  date 
November  7,  1914,  due  120  days  after  date, 
with  6  per  cent  interest  from  the  date  there- 
of, executed  in  the  name  of  the  defendant 
corporation  to  the  order  of  Warrant  Ware- 
house Company,  a  corporation,  and  which  was 
Indorsed  and  transferred  to  the  plaintiff,  the 
payee.  The  Instrument  is  signed,  "St  Louis 
Cash  Register  Company,  J.  G.  R  O'Hara, 
Secy.  &  Mgr.    B.  O'Brien,  Act.  Treaa" 

The  verified  answer  of  defendant  contains 
(1)  a  plea  of  non  est  factum,  averring  that  the 
note  was  executed  by  agents  of  defendant 
who  were  wholly  unauthorized  so  to  do,  and 
whose  said  act  was  never  approved  or  rati- 
fied by  defendant;  (2)  a  plea  of  failure  of 
consideration;  (3)  and  a  plea  to  the  effect 
the  plaintiff  is  not  a  holder  in  due  course. 

The  trial,  before  the  court  and  a  Jury, 
resulted  in  a  verdict  and  Judgment  for  plain- 
tiff, and  the  defendant  appeals. 

In  the  year  1914  the  defendant,  a  Missouri 
corporation  with  headquarters  at  the  city  of 
St  Louis,  was  engaged  In  manufacturing 
and  selling  cash  registers.  One  J.  G.  R. 
O'Hara  was  secretary  and  general  manager 
of  the  company,  the  other  officers  and  the 
directors  being  business  or  professional  men 
in  the  city  of  St  Louis  engaged  in  other  pur- 
suits. The  Warrant  Warehouse  Company,  the 
payee  in  the  note,  and  plaintiff,  Magnolia 
Compress  ft  Warehouse  Company,  were  Ala- 
bama corporations,  doing  business  in  Bir- 
mingham; the  former  having  a  warehouse 
in  Mobile,  Ala.  These  two  companies  were 
closely  affiliated,  having  certain  officers  and 
directors  in  common,  and  one  W.  D.  Nesbltt 
being  president  of  both  companies. 

One  Herck  was  engaged  in  selling,  in  a 
certain  territory  in  the  southern  part  of  the 
United  States,  cash  registers  manufactured 
by  defendant.  He  Is  referred  to  in  some  of 
defendant's  correspondence  as  defendant's 
district  manager,  but  It  Is  said  that  he  merely 
bought  machines  from  defendant  which  he 
sold  on  his  own  account  In  any  event,  in 
the  early  part  of  1914  he  had  a  contract  with 
defendant  for  selling  its  machines  in  Bald 
territory,  and  was  operating  under  the  same. 
In  May,  or  early  in  June,  1914,  Herck,  with 
one  Whipple,  called  upon  Nesbltt,  at  the  office 
of  the  Warrant  Warehouse  Company  in  Mo- 
bile, in  regard  to  making  arrangements  with 
that  company  for  the  storing  and  forwarding 
of  cash  registers  which  Herck  was  handling 
under  the  contract  with  defendant  At  the 
suggestion  of  Herck  and  Whipple,  the  War- 
rant Warehouse  Company,  through  Nesbltt, 
wrote  to  the  defendant  concerning  the  matter. 
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wltb  the  result  that  O'Hara,  defendant's 
general  manager,  went  to  Mobile  and  had  a 
conference  with  Neabltt.  On  CHara's  return 
to  St  Louis,  defendant,  through  O'Hara  as 
manager,  wrote  a  letter  to  Nesbltt,  under 
date  of  June  12,  1914,  referring  to  the  rela- 
tions between  the  defendant  and  Herck,  and 
the  proposed  arrangement  between  the  latter 
and  the  Warrant  Warehouse  Company.  On 
that  date  also  defendant,  through  O'Hara, 
wrote  a  letter  to  the  Warrant  Warehouse 
Company,  Inclosing  a  financial  statement 
from  the  St.  Louis  Cash  Register  Company 
as  of  June  1, 1914.  On  the  following  day  the 
defendant,  through  O'Hara,  as  manager, 
wrote  a  letter  to  Nesbltt  setting  out  the  names 
of  the  officers  and  directors  of  the  defendant, 
showing  them  to  be  well-known  business  or 
professional  men  in  the  city  of  St  Louis,  and 
giving  likewise  a  list  of  many  of  the  principal 
stockholders  of  the  company.  These  letters 
were  signed,  "St  Louis  Cash  Register  Com- 
pany, per  J.  G.  R.  O'Hara,  Manager." 

Thereafter  a  contract  was  prepared  by  the 
Warrant  Warehouse  Company,  between 
Herck,  operating  under  the  name  and  style 
of  "St  Louis  Cash  Register  Distributing 
Company  of  Mobile,"  party  of  the  first  part, 
and  defendant,  party  of  the  second  part  and 
the  Warrant  Warehouse  Company,  party  of 
the  third  part  This  contract  was  executed 
by  the  parties  under  date  of  June  27,  1914, 
and  was  signed  In  behalf  of  defendant  in  the 
latter's  corporate  name,  by  O'Hara  as  secre- 
tary and  manager.  We  are  not  concerned 
with  the  details  of  this  contract  and  It  la 
sufficient  to  say  that  it  made  provision  re- 
garding the  shipment  of  cash  registers  by  de- 
fendant to  Herck,  the  receiving  and  storing 
thereof  by  the  Warrant  Warehouse  Company, 
and  the  forwarding  thereof  on  orders  of 
Herck;  and  provided  also  that  when  cash 
legisters  amounting  to  a  certain  sum  in  value 
(or  mortgaged  notes  received  in  payment  for 
cash  registers  sold  and  delivered  by  Herck 
of  said  amount)  had  been  deposited  with  the 
Warrant  Warehouse  Company,  that  company 
would  then  undertake  to  negotiate  a  loan  for 
Herck,  on  additional  mortgage  notes  of  the 
same  character,  to  the  extent  of  $3,000,  dur- 
ing the  60  days  following  the  execution  of 
the  contract  and,  if  collections  on  said  notes 
were  satisfactory,  then  to  extend  such  loans 
to  a  total  of  $5,000. 

During  August,  September,  and  October, 
1913,  there  was  much  correspondence  between 
Nesbltt  and  the  defendant  the  latter  acting 
almost  entirely  through  O'Hara,  its  general 
manager.  This  correspondence  grew  out  of 
the  fact  that  it  was  found  that  Herck  had 
deposited  with  the  Warrant  Warehouse  Com- 
pany notes  said  to  have  been  fraudulently 
obtained  upon  forged  signatures,  and  upon 
which  he  had  borrowed  .money  from  that  com- 
pany. Herck,  it  Is  said,  disappeared,  leaving 
much  confusion  behind  him. 

After  much  correspondence  with  defendant. 


Nesbltt  on  October  21, 1914,  wrote  a  letter  to 
defendant  inclosing  the  note  in  salt  which 
represented  the  balance  due  on  account  of  the 
loan  made  by  the  Warrant  Warehouse  Com- 
pany to  Herck  on  the  notes  aforesaid.  There- 
after defendant  through  O'Hara  as  manager, 
wrote  the  Warrant  Warehouse  Company  to 
the  effect  that  defendant  would  execute  this 
note  if  the  warehouse  company  would  turn 
over  to  defendant  for  collection  the  so-called 
"Herck  notes,"  i.  e.,  the  notes  which  Herck 
had  delivered  to  the  Warrant  Warehouse 
Company  purporting  to  have  been  executed 
by  purchasers  and  secured  by  mortgages  up- 
on cash  registers,  together  with  certain  cash 
registers  remaining  in  the  warehouse  of  the 
Warrant  Warehouse  Company;  and  that  de- 
fendant would  apply  upon  this  note  whatever 
was  collected  on  the  Herck  notes,  and  at  the 
maturity  of  the  note  in  suit  defendant  would 
execute  a  new  note  for  the  balance  then  re- 
maining due,  which  defendant  would  pay  at 
maturity.  This  was  agreed  upon,  and  Nes- 
bltt for  the  Warrant  Warehouse  Company, 
sent  these  Herck  notes  to  the  defendant  and 
the  note  in  suit  was  executed  in  the  manner 
aforesaid,  and  mailed  by  O'Hara  to  the  War- 
rant Warehouse  Company.  Thereafter  Nes- 
bitt  Informed  defendant  that  the  payee  de- 
sired to  use  this  note  at  a  bank,  and  that  this 
could  not  be  done  unless  the  cash  registers 
were  retained  for  the  time  being  In  its  ware- 
house; and  defendant  through  O'Hara,  con- 
sented to  this  arrangement  by  letter  of  date 
November  13, 1914. 

Subsequently  the  note  was  transferred  by 
the  payee  therein,  the  Warrant  Warehouse 
Company,  to  this  plaintiff,  for  money,  it  is 
said,  advanced  by  plaintiff  to  said  payee. 
At  the  maturity  of  the  note  defendant  re- 
fused to  execute  a  new  note  except  upon  con- 
dition that  its  liability  be  limited  to  the 
amount  which  might  thereafter  be  collected 
upon  the  Herck  notes  remaining  in  its  hands. 
Plaintiff  thereupon   instituted    this   action. 

The  by-laws  of  defendant  company  were  in- 
troduced in  evidence  by  plaintiff.  They  con- 
tained no  provision  conferring  express  au- 
thority upon  any  officer  or  officers  to  execute 
contracts,  notes,  bills,  checks,  eta  Plaintiff 
also  offered  in  evidence  the  minutes  of  a 
meeting  of  defendant's  board  of  directors  on 
March  5,  1912,  showing  that  by  resolution  of 
that  date  the  board,  in  accordance  with  au- 
thority conferred  upon  it  by  the  by-laws, 
created  the  office  of  general  manager,  whose 
duty  it  should  be  "to  have  general  supervision 
of  the  practical  work  of  the  company  and.  its 
factory,"  etc.  Minutes  of  other  meetings  of 
the  board  were  offered  In  evidence  showing 
the  appointment  of  O'Hara  as  general  manag- 
er of  the  company  and  fixing  the  amount  of 
his  salary. 

Such  further  reference  to  the  evidence  ad* 
duced  as  may  appear  to  be  necessary  will 
be  made  in  the  course  of  the  opinion. 

The  only  question  before  us  relates  to  thai 
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authority  of  CHara,  as  defendant's  general 
manager,  to  bind  defendant  by  the  execution 
of  the  note  In  its  name,  under  the  dream- 
stances  shown  in  evidence.  It  is  the  conten- 
tion of  learned  counsel  for  defendant,  ap- 
pellant here,  that  defendant  was  not  bound 
by  O'Hara's  act  In  executing  the  notes,  and 
that  consequently  the  court  erred  in  admit- 
ting the  instrument  In  evidence  over  defend- 
ant's objections,  and  in  overruling  defendant's 
demurrer  to  the  evidence. 

[1,  >]  It  is  not  contended  that  O'Brien  had 
any  authority  to  execute  the  note.  There  is 
no  proof  of  such  authority,  or,  indeed,  that 
he  was  authorised  to  act  as  treasurer.  Plain- 
tiff's case  proceeds  upon  the  theory  that, 
under  the  circumstances  shown  in  evidence, 
the  act  of  CHara  in  executing  the  note,  as 
defendant's  manager,  was  the  act  of  the  de- 
fendant corporation.  The  trial  court  took 
the  view  that  the  evidence  adduced  made  the 
case  one  for  the  jury,  and  submitted  it  under 
instructions  which  required  the  Jury  to  find, 
in  effect,  that  defendant  conducted  its  busi- 
ness, or  permitted  CHara  to  conduct  it.  In 
such  manner  as  to  induce  one  dealing  with 
It  under  the  circumstances,  and  while  in  the 
exercise  of  reasonable  diligence  and  caution, 
to  believe  that  CHara,  as  secretary  and 
manager,  had  power  and  authority  to  execute 
the  note  in  defendant's  name  and  behalf,  and 
that  defendant  either  knew  that  its  business 
was  so  conducted,  or  by  the  exercise  of  rea- 
sonable diligence  would  have  known  thereof. 

The  question  before  us  is  one  to  be  deter- 
mined by  our  law.  Rune  v.  Buck,  124  Mo. 
178,  loc.  dt.  183,  27  S.  W.  412,  25  L.  R.  A.  178, 
46  Am.  St  Rep.  439.  Section  0990,  Rev.  Stat 
1909,  in  force  at  the  date  of  the  execution  of 
the  note,  provides  as  follows: 

"The  signature  of  any  party  may  be  made  by 
a  duly  authorised  agent.  No  particular  form 
of  appointment  is  necessary  for  this  purpose, 
and  the  authority  of  the  agent  may  be  establish- 
ed as  in  other  cases  of  agency." 

The  question  as  to  O'Hara's  authority, 
then,  is  one  to  be  determined  by  the  general 
law  of  principal  and  agent  as  applied  to 
corporate  acts.  The  evidence  shows  that 
defendant  made  O'Hara  its  general  manager, 
and  placed  him  in  charge  of  the  practical 
work  of  the  company,  the  other  officers  of  the 
company,  and  its  directors,  being  engaged  in 
other  pursuits,  and  not  devoting  their  time 
to  the  practical  conduct  of  its  business  and 
affairs ;  and  it  is  made  to  appear  that  In  the 
transactions  leading  up  to  the  execution  of 
the  note,  conducted  by  rather  voluminous 
correspondence  between  the  parties,  extend- 
ing over  a  period  of  some  months,  defendant 
acted  almost  entirely  through  CHara.  Nu- 
merous letters  addressed  by  Nesbitt  to  de- 
fendant in  its  corporate  name  were  replied 
to  by  CHara,  and,  in  reliance  upon  the  au- 
thority thus  apparently  vested  In  CHara  by 
defendant,  the  Warrant  Warehouse  Com- 
pany entered  into  the  arrangement  with  de- 


fendant which  Involved  the  execution  and 
delivery  to  it  of  this  note,  and  thereafter 
accepted  the  note  executed  in  the  manner 
aforesaid.  Under  the  circumstances,  we 
think  that  the  case  was  one  for  the  jury; 
that  plaintiff  was  entitled  to  recover  upon  a 
finding  by  the  jury  of  the  facts  in  plaintiff's 
favor  under  the  instructions  mentioned  above. 
The  evidence  warrants  the  conclusion  that 
CHara  acted  with  the  apparent  scope  of  his 
authority,  and  under  such  circumstances  the 
act  of  the  agent  is  binding  upon  his  principal. 
Sublette  v.  Brewington,  139  Mo.  App.  410, 
122  S.  W.  1150;  Meux  v.  Haller,  179  Mo. 
App.  466,  and  cases  cited  162  S.  W.  688.  In 
the  case  last  cited  we  said: 

"The  existence  of  the  agency,  or  the  extent  of 
the  agent's  authority,  need  not  be  established 
by  direct  and  positive  proof,  but  may  be  in- 
ferred from  facts  and  circumstances  in  evi- 
dence; and,  if  there  is  any  substantial  evi- 
dence from  which  the  agent's  authority  may  be 
fairly  and  reasonably  inferred,  the  question  is 
one  to  be  referred  to  the  jury.  See  McCloud 
v.  Telegraph  Co.,  supra  (170  Mo.  App.  624,  157 
S.  W.  101);  Distillery  Co.  v.  Van  Frank,  147 
Mo.  App.  204,  126  S.  W.  222;  Phillips  v. 
Geiser  Mfg.  Co.,  129  Mo.  App.  396,  107  S.  W. 
471;  Hackett  v.  Van  Frank,  105  Mo.  App. 
884,  79  S.  W.  1013 ;  Hefferman  t.  Boteler,  87 
Mo.  App.  316 ;  Bonner  v.  Liaenby,  86  Mo.  App. 
666;  Harrison  v.  Railway  Co.,  50  Mo.  App. 
332;  Cummings  v.  Hurd,  49  Mo.  App.  139. 
The  authority  of  the  agent  may  be  implied  from 
the  course  of  dealing  between  the  principal  and 
the  agent.  See  McCloud  v.  Telegraph  Co.. 
supra  [170  Mo.  App.]  loc.  dt  630,  631  [157 
S.  W.  101],  and  cases  cited.  And  'the  scope 
of  an  agency  is  to  be  determined,  not  alone 
from  what  the  prindpal  may  have  told  the  agent 
to  do,  but  from  what  he  knows,  or  ought  to 
know,  in  the  exercise'  of  ordinary  care  and 
prudence,  the  agent  is  doing  in  the  premises.' 
Law  Reporting  Co.  v.  Grain  Co.,  135  Mo.  App. 
10,  115  S.  W.  475." 

In  Law  Reporting  Co.  v.  Grain  Co.,  135  Mo. 
App.  10,  115  S.  W.  475,  dted  above,  the  prln- 
dples  here  involved  are  discussed  at  length, 
and  in  making  application  thereof  to  the 
case  in  hand  the  court  says: 

"If  Harroun,  when  he  assumed  to  contract  in 
the  premises  for  his  principal,  went  beyond  his 
delegated  powers,  his  act,  nevertheless,  bound 
his  principal,  on  the  ground  that  it  had,  by  its 
negligence  and  omission  of  duty,  permitted  third 
persons  to  reasonably  conclude  that  he  was 
acting  within  the  scope  of  the  powers  confer- 
red. It  was  the  duty  of  the  defendant  in  the 
exercise  of  ordinary  care,  to  have  known  in 
what  manner  its  agent  was  handling  its  corre- 
spondence." 

[8]  In  the  case  before  us  It  Is  the  authority 
of  O'Hara  to  execute  the  note  that  is  drawn 
in  question,  and  not  his  authority  to  sign  a 
letter;  but  in  view  of  the  fact  that  he  was 
defendant's  general  manager,  apparently 
clothed  with  authority  to  conduct  its  business 
generally,  and  was  permitted  to  carry  on  this 
correspondence  in  a  manner  to  induce  the 
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belief  that  be  was  authorized  to  hind  the 
company  by  agreements  made  In  its  behalf  in 
the  premises,  and  to  consummate  the  arrange- 
ment ultimately  entered  into  between  the  par- 
ties by  the  execution  of  the  company's  note  as 
previously  agreed  upon,  we  think  that  his  act 
in  so  executing  the  Instrument  may  properly 
be  found  to  be  the  act  of  defendant  We  do 
not  say  that  (VHara  had  implied  authority 
to  execute  notes  by  virtue  alone  of  his  posi- 
tion as  general  manager,  though  in  this  con- 
nection it  is  to  be  noted  that  defendant's 
by-laws  contain  no  provision  lodging  this 
authority  in  any  particular  officer  or  officers. 
Definitions  of  the  term  "manager,"  as  applied 
to  an  officer  of  a  corporation,  will  be  found  in 
Robinson  v.  Mining  Co.,  178  Mo.  App.  631, 
loc.  clt.  530,  540,  163  S.  W.  885.  That  the 
term  "general  manager"  implies  very  broad 
powers  must  be  conceded ;  but  whether  such 
an  officer  has  authority  to  bind  the  corpora- 
tion by  notes  and  other  like  instruments  ex- 
ecuted by  him  in  its  name  doubtless  depends 
upon  the  circumstances  of  the  case.  In  this 
connection  see  Thompson  on  Corporations 
(2d  Ed.)  1 1585.  The  facts  of  the  instant  case 
warrant  a  Judgment  in  plaintiff's  favor,  we 
think,  upon  the  ground  that,  under  all  of  the 
circumstances  present,  the  said  act  of  de- 
fendant's general  manager  was  one  within  the 
apparent  scope  of  his  authority. 

The  cases  cited  and  relied  upon  by  appel- 
lant are  not  persuasive,  in  view  of  the  partic- 
ular facts  Involved.  In  First  Nat'l  Bank  ▼. 
Eogan,  47  Mo.  472,  the  suit  was  upon  a  draft 
executed  by  one  Parker,  the  secretary  of  an 
insurance  company,  who  alone  had  no  author- 
ity to  execute  such  instrument  under  the  by- 
laws, and  "apart  from  the  by-laws  there  was 
no  evidence  tending  to  show  authority  in 
Parker  to  bind  the  company."  In  Sanders  v. 
Chartrand,  158  Mo.  353,  59  8.  W.  95,  it  was 
held  that  the  secretary  of  a  corporation  had 
"neither  authority,  nor  apparent  authority," 
to  sign  the  president's  name  to  notes.  None 
of  the  other  decisions  of  our  courts  cited  by 
appellant  are  controlling  upon  facts  such  as 
those  here  involved,  and,  if  cases  cited  from 
other  jurisdictions  can  be  said  to  lend  any 
support  to  appellant's  contention,  they  are 
without  influence,  in  view  of  the  decisions  of 
our  own  courts  which  appear  to  us  to  be  in 
point 

[fl  In  its  reply  brief  appellant  says  that 
the  letter  written  by  defendant  through 
O'Hara  of  date  June  12,  1914,  "advising  the 
respondent  of  the  policy  adopted  by  the  ap- 
pellant company  of  discontinuing  the  accept- 
ance of  customers'  notes,  precluded  respond- 
ent from  relying  on  the  doctrine  that  a  prin- 
cipal Is  bound  by  the  acts  of  his  agent  to  the 
extent  of  his  apparent  authority,  and  requir- 
ed respondent  in  case  it  relied  ou  O'Hara's 
authority  to  issue  a  note  in  purchasing  such 
paper,  to  prove  that  O'Hara  actually  possess- 
ed authority  to  do  so."    Citing  Hicks  v.  Nat'l 


Surety  Co.,  160  Mo.  App.  479,  loc  dt  493, 
155  S.  W.  71.  In  this  letter  it  is  stated*  that 
defendant  "had  to  discontinue"  taking  cus- 
tomers' notes  because  of  the  amount  of  cap- 
ital which  this  required.  Such  statement 
could  not  have  the  effect  ascribed  to  it  by  ap- 
pellant and  a  reading  of  the  opinion  in  the 
Hicks  Case,  cited  in  this  connection,  will  dis- 
close that  the  letter  there  involved  was  of 
quite  a  different  character. 

[5]  Finally,  it  is  to  be  noted  that  defend- 
ant has  retained  whatever  benefit  accrued  to 
it  from  the  transaction  involving  the  execu- 
tion of  the  note  in  suit.  Evidently  some 
benefit  accrued  to  it  from  the  Herck  notes, 
for  it  affirmatively  appears  that  some  collec- 
tions were  made  thereon.  Testimony  for 
defendant  tends  to  show  that  defendant's 
president  did  not  learn  of  the  existence  of 
the  note  until  "about  a  month  or  a  month  and 
a  half  prior  to  the  trial,  though  the  suit  had 
been  then  pending  for  some  months.  In  any 
event  it  was  the  duty  of  defendant  to  prompt- 
ly return  or  tender  back  the  benefits  received, 
if  It  purposed  to  disavow  the  act  of  its  agent 

The  Judgment  is  accordingly  affirmed. 

RBTNOIiDS,  P.  X,  and  BECKER,  J., 
concur. 


STOUT  t.  EDWARDS  et  el*    (No,  13075.) 

(Kansas    City    Court    of    Appeals.      Missouri. 
Feb.  17, 1919.) 

1.  Vendob    and    Ptjbohabeb    «=»143  — Peb- 

T0BMANC1B— WaIVEB— RESCISSION. 

Although  a  contract  for  the  sale  of  land  pro- 
vided that  the  vendor  should  furnish  an  ab- 
stract by  a  certain  day,  and  that  time  should 
be  of  essence,  the  purchaser  cannot  rescind 
where,  before  the  stipulated  time,  he  waived  de- 
livery of  the  abstract  within  the  time  fixed. 

2.  VBNDOB  AMD  PUBOHABEB  <8=>143— PKRFORM- 

anok  or  Contract— •  Waives  —  Considbba- 

TION. 

Where  a  contract  for  the  sale  of  land  made 
time  of  its  essence,  the  purchaser's  waiver  of 
performance  as  to  the  time  for  delivery  of  an 
abstract  need  not  be  supported  by  a  considera- 
tion. 

8.  Frauds,  Statute  or  *s>131(2)— Sale  or 
Land— Pabol  Modification  or  Contract— 
Waives  or  Teems. 
Where  the  written  contract  for  the  sale  of 
land  provided  for  the  furnishing  of  an  abstract 
on  a  certain  day,  an  oral  waiver  of  such  require- 
ment by  the  purchaser  was  not  a  modification 
required  by  the  statute  of  frauds  to  be  in  writ- 
ing. 

Appeal  from  Circuit  Court,  Boone  County ; 
D.  H.  Harris,  Judge. 
"Not  to  be  officially  published." 


<8=jFor  other  caiei  tea  same  topic  and  KBY-NUMBER  in  all  Kev-Numbared  Digest*  and  Indexes 


Digitized  by 


Google 


Mev> 


STOUT  T.  EDWARDS 


129 


Action  by  A-  D.  Stoat  against  3.  R. 
Edwards  and  others.  From  as  order  setting 
aside  a  verdict  for  plaintiff  and  granting  a 
new  trial,  be  appeals.    Affirmed. 

Ralph  B.  Munro,  of  Fairfield,  Iowa,  and 
W.  M.  Dinwiddie,  of  Columbia,  for  appellant 

Arthur  Breton  and  W.  H.  Hulett,  both  of 
Gentralla,  and  Don.  O.  Carter,  of  Sturgeon, 
for  respondents. 

ELLISON,  p:  J.  Plaintiff's  action  was  in- 
stituted for  recovery  of  $500  money  had  and 
received.  There  wasa  verdict  for  him  which 
the  court  afterwards  set  aside  and  granted 
a  new  trial,  whereupon  he  appealed. 

The  money  was  paid  by  plaintiff  to  de- 
fendant on  a  written  contract  for  the  pur- 
chase of  a  tract  of  land  In  Audrain  county. 
The  contract  contained  the  following  provi- 
sions: 

"It  is  further  agreed  that  party  of  the  first 
part  shall,  on  or  before  the  1st  day  of  Janu- 
ary, 1917,  prepare  and  deliver  a  certified  ab- 
stract of  title  to  the  above-described  real  estate 
to  second  party  or  his  authorised  attorney,  for 
their  examination  and  written  opinion.  The 
above  abstract  and  written  opinion  shall  be  re- 
turned to  first  party  or  his  authorised  agent 
within  10  days  from  date  of  receiving  same. 
Said  first  party  shall  comply  with  requirements 
in  said  opinion  and  deliver  said  abstract  show- 
ing marketable  title  and  good  warranty  deed 
of  conveyance  to  above-described  real  estate  on 
or  before  the  1st  day  of  March,  1017, -and  shall 
pay  all  taxes  against  said  real  estate  to  the 
year  1017,  and  shall  surrender  and  give  posses- 
sion on  the  1st  day  of  March,  1917." 

"It  is  mutually  agreed  by  and  between  the 
parties  hereto  that  time  shall  be  an  essential 
part  of  this  contract  and  that  all  the  stipula- 
tions, covenants  herein  contained  shall  extend 
to  and  be  obligatory  upon  the  heirs,  executors, 
administrators  and  assigns  of  the  respective 
parties." 

It  was  alleged  In  plaintiff's  petition  that 
defendant  fatted  to  furnish  the  abstract  on 
the  1st  day  of  January  as  agreed;  and  that 
thereafter,  on  the  12th  day  of  February, 
1917,  he  notified  defendant  that  he  had  re- 
scinded the  contract  and  demanded  a  return 
of  the  $500  which  he  had  paid. 

It  is  conceded  that  defendant  did  not  de- 
liver the  abstract  by  the  1st  of  January  as  he 
agreed;  but  that  his  reason  for  not  doing 
so  was  because  plaintiff,  prior  to  that  date, 
waived  that  provision  of  the  contract  by  re- 
questing defendant  not  to  deliver,  and  that 
after  the  1st  day  of  January,  to  wit,  on  Feb- 
210S.W-* 


ruary  5,  1917,  plaintiff  again  waived  per- 
formance by  his  letter  of  that  date  offering  to 
go  on  with  the  deal  by  requesting  that  the 
abstract  be  sent  to  his  attorney.  The  next 
day,  in  response  to  this  letter,  defendant 
wrote  plaintiff  asking  if  he  would  not  take 
an  "extension  abstract,*  or  an  abstract  of 
the  entries  made  since  an  existing  loan  was 
made  on  the  property:  In  response,  to  this, 
plaintiff,  on  February  12th  gave  notice  of 
rescission,  as  already  stated. 

[1]  Defendant  received  $500  of  plaintiff's 
money  on  the  price  of  the  land  sold.  The 
contract  was  not  carried  out  The  failure 
to  perform  bad  its  origin  In  defendant  not 
furnishing  the  abstract  on  January  1,  1917; 
but  defendant  excuses  himself  on  the  ground 
that  plaintiff,  before  the  time  arrived,  waived 
that  obligation.  If  he  did  waive  it  then  he 
should  fall  on  that  phase  of  his  case,  and 
the  court  was  right  la  setting  aside  the  ve»- 
dlct 

[2]  In  plaintiff's  Instructions  there  is  em- 
bodied the  Idea  that  there  must  be  a  consid- 
eration for  this  waiver.  It  is  apparent  that 
none  is  needed  in  the  sense  submitted.  De- 
fendant was  to  do  a  certain  thing  for  plain- 
tiff by  a  certain  time;  the  latter  Informed 
him  he  need  not  do  it  and,  taking  him  at  his 
word,  the  defendant  refrained.  What  more 
could  be  needed  7  Casner  v.  Meyer,  191  S. 
W.  1119,  1120.  So  the  instructions,  instead 
of  referring  to  a  "valid  consideration," 
would  have  avoided  confusion  by  merely  sub- 
mitting the  question  whether  plaintiff,  be 
fore  January  1,  1917,  requested  that  the  ab- 
stract not  be  delivered  on  that  day,  or  con- 
sented that  it  should  not  The  Instructions 
for  defendant  did  not  contain  this  error. 

IS]  We  find  the  point  made  by  plaintiff  con- 
cerning one's  right  to  make  verbal  changes 
in  a  contract  required  by  the  statute  of 
frauds  to  be  In  writing,  as  ruled  in  Rucker 
r.  Harrington,  62  Mo.  App.  481,  Warren  v. 
Mayer  Mfg.  Co.,  161  Mo.  112,  61  S.  W.  644, 
and  other  cases,  has  no  application  to  the 
matter  presented  on  this  appeal.  The  con- 
tract here  is  in  writing.  There  has  been  no 
effort  made  to  change  it  but  only  that  a 
certain  part  as  to  an  abstract  being  furnish- 
ed on  a  certain  day  has  not  been  required  to 
be  performed.  There  is  nothing  in  the  law 
hindering  that  Mastin  v.  Grimes,  88  Mo. 
478,  485:    Melton  v.  Smith,  65  Mo.  315,  322. 

The  judgment  in  the  trial  court  was  mani- 
festily  right  and  Is  affirmed. 

All  concur. 
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FRIES  v.  ROYAL  NEIGHBORS  OP  AMERI- 
CA.   (No.  15252.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Argued 

and  Submitted  Feb.  3,  1919.    Opinion 

Filed  March  4,  1919.) 

X.  Insurance  <@=>825(2)  —  Mutual  Benefit 
Insurance— Fraud  of  Representative  of 
Insurer—Question  for  Jury. 
In  husband's  action  on  wife's  certificate  of 
mutual  benefit  society,  whether  society's  repre- 
sentative, soliciting  her  membership,  had  writ- 
ten her  answers  untruly,  held  for  jury  under 
evidence. 

2.  Insurance  <S=>755(2)  —  Mutual  Benefit 
Insurance— 'Waiver  of  By-Laws— Stat- 
ute. 

A  by-law  of  a  mutual  benefit  society,  at- 
tempting to  provide  that  the  chief  officers  of  the 
society  had  not  authority  to  waive  any  of  the 
provisions  of  the  by-laws,  was  beyond  the  pro- 
vision* of  Acts  1911,  p.  292,  {  22,  and  invalid. 

3.  Insurance  <g=>755(2)  —  Mutual  Benefit 
Insurance  —  Waives  of  Forfeiture  by 
Agent. 

Notwithstanding  provisions  in  policies  of  in- 
surance that  no  contract,  alteration,  or  dischage 
of  contract,  waiver  of  forfeitures,  nor  granting 
of  permits  of  credit,  shall  be  valid  unless  in 
writing,  signed  by  president  or  vice  president 
of  benefit  association,  an  agent  may  waive  a 
forfeiture,  and  his  act  estops  the  association. 

4.  Insurance  «3=>724(3)  —  Mutual  Benefit 
Insurance  —  Answers  to  Agent— False 
Transcription— Estoppel. 

Despite  by-law  provision  of  mutual  benefit 
society  that  no  officer  or  local  camp  could  waive 
provisions  of  by-laws  relating  to  contract  be- 
tween member  and  society,  if  true  answers  were 
given  by  applicant  for  membership  to  agent  of 
main  lodge  of  order,  and  the  agent  wrote  them 
down  untruly  or  incorrectly,  knowing  what  true 
answers  were,  her  knowledge  was  knowledge  of 
society,  and  estops  it  to  deny  truth  of  answers. 

5.  Insurance  <£=>826(1)— Fraternal  Benefit 
Insurance  —  Instructions  —  Misleading 
Character. 

In  husband's  suit  on  benefit  certificate  of 
deceased  wife,  member  of  defendant  benefit  asso- 
ciation, instruction  held  not  erroneous,  as  mis- 
leading, in  referring  to  agent  of  society  who 
procured  wife's  application  merely  as  agent, 
without  saying  whether  of  supreme  or  of  local 
camp  or  lodge. 

6.  Trial  «=»234(7)— Fraternal  Benefit  In- 
surance—Instruction— "Establish." 

In  husband's  suit  on  deceased  wife's  benefit 
certificate,  instruction  that  under  admissions 
burden  was  on  defendant  fraternal  order  to  es- 
tablish its  nonliability  on  certificate,  held  not 
erroneous  on  any  ground  that  "establish"  placed 
a  greater  burden  on  order  than  law  imposed, 
meaning  only  that,  plaintiff1  having  made  prima 
facie  case,  it  was  for  order  by  its  proofs  to  es- 
tablish defense. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Estab- 
lish.] 


7.  Insurance  «3=>826(1)  —  Mutual  Benefit 
Insurance— Instruction. 
In  husband's  suit  on  deceased  wife's  benefit 
certificate  in  fraternal  order,  instruction  that  if 
wife  made  truthful  answers  to  all  questions  ask- 
ed her,  and  that  agent  for  society  wrote  in  her 
application  untrue  answers,  and  wife  signed 
without  knowledge,  then  society  waived  un- 
truthfulness of  "all"  the  answers,  held  not 
erroneous  as  misleading  in  its  use  of  "alL" 

Appeal    from     Circuit    Court,    Franklin 
County;  Hon.  R,  A.  Breuer,  Judge. 
"Not  to  be  officially  published." 

Suit  by  Frank  Fries  against  the  Royal 
Neighbors  of  America.  From  a  Judgment 
for   plaintiff,   defendant  appeals.     Affirmed. 

BenJ.  D.  Smith,  of  Mankato,  Minn.,  W.  L. 
Cole,  of  Union,  and  Barbour  &  McDavld,  of 
Springfield,  for  appellant. 

James  Booth,  of  Pacific,  for  respondent. 

Statement 

REYNOLDS,  P.  J.  Plaintiff  In  his  peti- 
tion alleges  that  he  was  the  husband  of  one 
Emma  Fries;  that  on  December  8,  1915, 
defendant  executed  and  delivered  to  Emma 
Fries  Its  policy  of  insurance  or  certificate, 
by  which  It  promised  to  pay  to  plaintiff,  as 
husband,  the  sum  of  $1,000  upon  the  death 
of  the  insured;  that  she  died  February 
17, 1915 ;  that  plaintiff  gave  notice  and  proof 
of  the  death  of  the  Insured  to  defendant, 
and  demanded  payment  of  the  amount  nam- 
ed In  the  certificate,  which  demand  was  re- 
fused. Averring  that  plaintiff  has  duly  per- 
formed all  the  conditions  of  the  policy  on 
his  part  to  be  performed,  he  prays  judgment 
for  $1,000,  with  Interest  and  costs. 

The  answer,  admitting  averments  as  to 
Incorporation,  etc.,  admits  that  defendant 
executed  the  benefit  certificate  mentioned; 
that  Emma  Fries  died  about  February  17, 
1915;  that  demand  had  been  made  on  it 
by  plaintiff  for  the  amount  of  the  Indemni- 
ty; that  it  had  refused  payment;  and,  de- 
nying liability  on  the  certificate,  denies  all 
the  other  averments  of  the  petition.  For 
Its  affirmative  defense  defendant  sets  up 
that  it  is  a  fraternal  beneficiary  society  or- 
ganized under  the  laws  of  Illinois  relating  to 
such  societies,  and  authorized  to  do  business 
as  such  in  this  state  at  the  times  mentioned. 
Further  answering,  defendant  pleads  Its  by- 
laws and  the  application  for  a  benefit  certifi- 
cate thereunder,  and  that  the  certificate  was 
Issued  under  the  by-laws  and  on  the  faith 
of  the  statements  In  the  application,  alleged 
to  be  warranties ;  that  among  other  answers 
in  the  application,  Mrs.  Emma  Fries  stated 
that  she  was  then  of  sound  body,  mind,  and 
health;  that  she  had  not  consulted  any 
person,  physician  or  physicians,  in  regard 
to  personal  ailment;  that  within  the  last 
three  years  she  had  not  used  any  patent  or 
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proprietary  medicines;  had  never  "had  any 
disease  of  the  following  named  organs,  or 
of  any  of  the  following  named  diseases  or 
symptoms,"  including  among  those  enume- 
rated "fits,"  and  It  Is  averred  that  all  and 
each  of  the  answers  were  untrue.  It  Is 
averred  specifically  that  Mrs.  Fries,  when 
she  accepted  the  benefit  certificate,  was  suf- 
fering from  nervous  disorders,  and  In  a  weak- 
ened and  run-down  condition  of  health, 
brought  about,  among  other  things,  by  the 
presence  of  worms  In  her  system;  that  she 
had  been  treated  for  nervous  disorders  and 
for  ozyurls  vermicularls  and  a  run-down 
condition  of  health  within  seven  years  prior 
to  the  date  of  the  application ;  that  she  had 
advised  with  and  consulted  one  Dr.  Miller, 
of  Labaddle,  Mo.,  for  these  complaints  and 
disorders;  had  used  and  taken  patent  and 
proprietary  medicines  within  a  period  of 
three  years,  and  had  been  treated  by  Dr. 
Miller  and  other  physicians,  whose  names 
are  unknown  to  the  defendant,  within  seven 
years  prior  to  the  date  of  her  application. 

Sections  of  the  by-laws  are  then  pleaded, 
and  are  alleged  to  have  been  violated  by 
Mrs.  Fries,  which  we  will  notice,  so  far  as 
material,  hereafter. 

Averring  that  during  her  membership  in 
the  order  Emma  Fries  had  paid  in  by  way 
of  dues,  assessments,  etc.,  $7.25,  it  is  aver- 
red that  this  had  been  tendered  back  to  the 
plaintiff  prior  to  the  filing  of  the  suit,  but 
was  refused  by  him,  and  that  defendant  now 
brings  it  into  court,  tendering  it  to  the 
clerk  for  the  use  and  benefit  of  plaintiff,  in 
view  of  all  possible  liability  therefor. 

A  general  denial  was  filed  by  way  of  re- 
ply. 

From  a  verdict  and  Judgment  tn  favor  of 
plaintiff,  defendant  has  duly  appealed,  sav- 
ing exceptions. 

Plaintiff  introduced  the  certificate  in  evi- 
dence, which  is  In  the  usual  form,  and  Is 
indorsed  as  having  been  delivered  to  Emma 
Fries,  December  8,  1914,  by  the  recorder  of 
the  subordinate  camp,  of  which  Emma  Fries 
was  a  member.  Following  this  is  a  state- 
ment signed  by  Mrs.  Fries  that  she  war- 
rants she  is  in  good  health  on  the  date  of 
receiving  the  certificate. 

Plaintiff  read  a  stipulation  as  to  agreed 
facts  to  the  effect  that  the  Royal  Neighbors 
of  America  Is  and  was,  at  all  times  during 
the  pleadings  named,  a  fraternal  beneficiary 
association,  as  defined  by  the  laws  of  Mis- 
souri, and  particularly  by  Rev.  St.  1909,  art. 
9,  c.  61,  thereof,  and  acts  amendatory  there- 
of; that  It  is  a  corporation  organized  under 
the  laws  of  the  state  of  Illinois,  and  dur- 
ing all  of  the  times  covered  by  the  pleadings 
authorized  to  conduct,  and  was  conducting, 
the  business  of  a  fraternal  beneficiary  as- 
sociation in  the  states  of  Illinois  and  Mis- 
souri. Printed  copies  of  the  by-laws  of  the 
society  in  force  were  also  agreed  to  and  are 
la  evidence.    It  is  further  agreed  that  Em- 


ma Fries  died  on  or  about  February  17, 
1915 ;  that  plaintiff  is  her  husband  and  the 
beneficiary  in  the  certificate  named.  Plain- 
tiff thereupon  rested. 

Defendant  introduced  in  evidence  its  book 
of  by-laws,  reading  from  it  various  sections. 

Section  22  gives  the  titles  of  officers,  nam- 
ing the  elective  officers  of  the  supreme  camp 
of  the  society  as  supreme  oracle,  vice  ora- 
cle, recorder,  receiver,  chancellor,  marshal, 
inner  sentinel,  outer  sentinel,  five  supreme 
managers,  three  supreme  auditors,  five  su- 
preme physicians,  and  provides  that  all  elec- 
tive officers  shall  be  women  who  are  bene- 
ficial members  of  the  society. 

Section  34  provides: 

"The  supreme  oracle  shall  have  the  power  to 
appoint  and  remove  deputy  supreme  oracles  and 
prescribe  rules  for  their  government.  Every 
deputy  appointed  by  the  supreme  oracle  shall 
be  a  woman  who  is  a  member  of  the  society  in 
good  standing  in  her  local  camp." 


Section  190  provides  that,  upon  the  receipt 
of  the  benefit  certificate  by  the  recorder  of 
the  local  camp,  she  is  to  notify  the  applicant 
to  appear  for  adoption,  if  not  already  adopt- 
ed; and  the  applicant  shall,  if  in  sound 
health,  and  if  a  woman  and  not  pregnant, 
sign  the  benefit  certificate,  receipt  for  it,  and 
pay  current  assessment  at  date  of  accept- 
ance, together  with  local  camp  dues  pro 
rata;  provided  that  If  the  benefit  certificate 
is  not  delivered  to  and  accepted  by  the  ap- 
plicant while  In  sound  health,  and  within  60 
days  from  the  date  of  issue  by  the  supreme 
recorder,  it  shall,  ipso  facto,  be  absolutely 
null  and  void,  and  be  returned  to  the  su- 
preme recorder. 

Section  211  provides,  among  other  things, 
that  the  liability  of  the  society  on  any  ben- 
efit certificate  issued  by  it  shall  not  begin 
until  the  certificate  has  been  countersigned 
by  the  oracle  and  recorder  of  the  local  camp, 
and  actual  manual  possession  delivered  to 
the  member  applying  therefor,  on  payment 
to  the  local  recorder  of  the  assessment  cur- 
rent at  time  of  delivery  of  the  benefit  certifi- 
cate, and  while  said  member  is  in  sound 
health. 

Section  212  provides: 

"No  officer  of  this  society,  except  as  provided 
in  section  32  hereof,  nor  any  local  camp  or 
officer  or  member  thereof,  Is  authorized  or  per- 
mitted to  waive  any  of  the  provisions  of  the  by- 
laws of  this  society  which  relate  to  the  contract 
between  the  member  and  the  society,  whether  the 
same  be  now  in  force  or  hereafter  enacted.  Nei- 
ther shall  any  knowledge  or  information  ob- 
tained by,  nor  notice  to,  any  local  camp  or  offi- 
cer or  member  thereof,  or  by  or  to  any  other  per- 
son, be  held  or  construed  to  be  knowledge  of  or 
notice  to  the  supreme  camp  and  the  officers 
thereof,  until  after  said  information  or  notice  be 
presented  in  writing  to  the  supreme  recorder  of 
the  society."  (Section  32,  referred  to  above,  is 
not  here  material.) 
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Section  210  provides: 

"The  contract  for  beneficial  membership  be- 
tween the  society  and  its  beneficial  member  shall 
include  the  application  for  beneficial  member- 
ship, the  medical  examination  furnished  by  the 
applicant,  the  benefit  certificate  issued  there- 
upon, and  the  by-laws  of  the  society,  as  they 
exist  at  the  time  of  the  issuance  of  the  certifi- 
cate, or  as  they  may  be  thereafter  amended, 
modified,  or  changed;  all  with  the  same  force 
and  effect  as  if  written  into  the  face  of  the 
benefit  certificate.  This  provision  shall  be  con- 
strued not  only  to  govern  the  rights  and  conduct 
of  the  member,  but  also  to  determine  the  finan- 
cial liability  of  the  member  to  the  society  and 
of  the  society  to  the  member  and  bis  or  her  bene- 
ficiary or  beneficiaries." 

It  was  admitted  that  due  and  timely 
proofs  of  death  were  made  In  the  case,  and 
these  were 'put  In.  It  was  also  admitted 
that  subsequent  to  the  death  of  Mrs.  Fries 
defendant  tendered  to  plaintiff  all  sums  of 
money  by  her  paid  to  the  defendant  society, 
and  that  the  tender  and  offer  were  refused 
by  plaintiff. 

A  copy  of  the  application  was  put  in  evi- 
dence by  defendant  It  is  in  usual  form, 
applying  for  membership  and  death  benefit 
in  the  sum  of  $1,000,  payable  to  plaintiff  as 
her  husband,  and  stating  that  the  application 
and  laws  of  the  society  shall  form  the  sole 
basis  of  her  admission  to  a  membership 
therein,  and  of  the  benefit  certificate  to  be 
issued  her  by  defendant;  that  any  entry, 
statement,  or  answer  made  In  the  application 
or  to  the  examining  physician,  or  conceal- 
ment of  facts,  intentional  or  otherwise,  In 
the  application,  or  being  suspended  or  ex- 
pelled from  or  voluntarily  severing  her  con- 
nection with  the  society,  or  the  beneficiary 
department  thereof,  shall  forfeit  all  rights 
of  herself  and  beneficiary  or  beneficiaries. 
After  matters  here  immaterial,  follow  the 
Questions  and  answers  set  out  in  defendant's 
answer.  Then  follows  the  warranty  as  to 
the  truth  of  all  answers.  Following,  and  at- 
tached to  the  application,  Is  the  certificate 
of  the  camp  physician,  who,  after  giving  de- 
tails of  the  appearance  and  condition  of  Mrs. 
Fries,  her  physical  measurements,  eta,  rec- 
ommended her  as  qualified  for  membership. 

The  usual  proofs  of  death  were  Introduced. 
Physicians  certified  that  the  immediate  cause 
of  death  was  peritonitis,  and  that  Mrs.  Fries 
had  been  sick  and  under  treatment  for  that 
for  about  10  days  prior  to  her  death,  and  that 
a  surgical  operation  had  been  performed  on 
her  just  prior  to  her  death. 

Dr.  W.  O.  Miller,  of  Labbadie,  who  fur- 
nished proof  of  death,  certified  that  he  had 
known  Mrs.  Fries  about  seven  years ;  had  at- 
tended her  a  year  or  so  before  her  marriage 
(date  of  marriage  not  given);  had  treated 
her  prior  to  her  last  illness  for  "oxyuris  ver- 
mlcularis  and  nervousness";  that  this  was 
from  July  4, 1913,  to  June,  1914,  and  the  re- 
sult of  his  treatment  of  her  foe  this  trouble 


bad  been  good ;  had  been  called  in  consulta- 
tion at  her  last  sickness,  which  he  pro- 
nounced pelvis  abscess  or  peritonitis;  that 
there  was  no  special  cause,  direct  or  indirect, 
in  the  habits,  occupation,  or  residence  of  the 
deceased,  for  the  death.  In  answer  to  a  ques- 
tion In  the  blank  as  to  whether  he  had  any 
knowledge  or  had  heard  that  deceased  suf- 
fered from  any  other  disease  prior  to  her 
last  Illness,  he  stated  that  on  July  4,  1913, 
she  had  had  reflex  convulsions.  This  physi- 
cian, called  as  a  witness  by  defendant,  tes- 
tified practically  as  in  the  proofs  furnished, 
but  somewhat  more  In  detail,  testifying,  fur- 
ther, that  convulsions  and  fits  were  not  the 
same. 

Plaintiff  also  filed  his  statement  of  the 
death  of  his  wife. 

Plaintiff,  called  In  rebuttal,  testified  that 
he  was  present  with  bis  wife  at  Dr.  Wil- 
liams' office,  the  physician  acting  as  physi- 
cian for  the  local  camp,  when  she  made  and 
signed  her  application.  A  Mrs.  Wendt  was 
getting  members  for  the  defendant  society, 
and  came  to  his  house  to  see  his  wife.  This 
was  along  in  November  or  December,  1914. 
Plaintiff  testified  that  he  heard  questions 
propounded  to  Ms  wife  by  Mrs.  Wendt,  who 
had  this  application  blank,  and  heard  the  an- 
swers she  made.  Asked  what  his  wife  said 
In  answer  to  the  questions,  defendant  objec- 
ted on  the  ground  that  this  was  an  attempt 
to  vary  or  contradict  the  terms  of  a  written 
contract  by  oral  testimony.  Counsel  for 
plaintiff  claiming  that  in  a  case  of  fraud  that 
could  be  done,  the  court,  evidently  accepting 
that  view,  overruled  the  objection.  Plaintiff 
Identified  his  wife's  signature  to  the  applica- 
tion, and  stated  that  when  she  answered  the 
questions  Mrs.  Wendt  wrote  the  answers 
down,  but  he  was  not  In  a  position  to  see 
what  she  put  down.  Plaintiff  heard  this 
question  asked:  "Have  you  within  the  last 
seven  years  consulted  any  person,  physician, 
or  physicians  In  regard  to  any  personal  ail- 
ment?" And  In  answer  to  that  his  wife  said : 
"I  was  treated  by  Dr.  Miller  for  the  mumps, 
measles,  and  seed  worms."  After  Mrs. 
Wendt  finished  her  questions,  she  asked  his 
wife  to  sign  the  application,  which  she  did. 
It  was  not  read  over  to  her.  His  wife  re- 
ceived the  certificate  about  two  weeks  after 
she  was  Initiated,  and  brought  it  home  with 
her  and  gave  it  to  him,  and  he  put  It  away. 

It  should  be  noted  that  all  the  questions  as 
to  contradiction  of  the  answers  as  written  in 
the  application  were  objected  to  by  counsel 
for  defendant  on  the  ground  that  they  were 
varying  by  parol  the  terms  of  a  written 
paper. 

Mrs.  Wendt,  called  by  defendant,  testified 
that  she  recalled  making  the  application  for 
Mrs.  Fries  in  November,  1914,  and  that  She 
got  the  Information  in  that  .part  of  the  appli- 
cation which  she  prepared  from  Mrs.  Fries. 
This  part  of  the  application  was  the  one  con- 
taining, the  answers  alleged  to  have  been 
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false.  Asked  if  she  bad  failed  to  write  down 
anything  In  response  to  any  question  as  It 
was  given  her  by  Mrs.  Fries,  she  answered, 
"No,  not  to  the  best  of  my  knowledge  and 
memory,"  had  no  recollection  of  Mrs.  Fries 
making  a  statement  that  Dr.  Miller  had 
treated  her  for  certain  troubles  prior  to  that 
time.  The  questions  to  which  she  wrote 
down  "No"  were  answered  in  that  way  by 
Mrs.  Fries,  who  signed  the  application  In  her 
presence;  her  husband  was  there  at  the  time ; 
it  was  after  sapper,  in  the  evening.  On 
cross-examination  Mrs.  Wendt  testified  that, 
as  well  as  she  remembered,  she  sent  the  ap- 
plications to  the  supreme  recorder;  took  so 
many  applications,  about  30  on  this  occasion ; 
that  she  could  not  be  positive  what  hap- 
pened with  this  one;  that  at  the  time  she 
held  the  office  of  oracle  at  the  home  camp. 
Asked  this  question,  "But  In  your  work  at 
Pacific  you  weren't  representing  any  sub- 
ordinate lodge,  you  were  representing  the 
supreme  lodge?"  witness  answered,  "I  was 
employed  by  the  society  to  solicit  members 
for  them."  Witness  testified  that  part  of 
her  pay  came  from  the  head  camp  and  part 
from  the  applicant  Asked  what  she  meant 
by  "head  camp,"  If  that  was  the  supreme 
governing  body  of  defendant  she  answered, 
"Yes,  sir ;  it  represents,  the  laws  and  wishes 
between  the  delegates  that  form  the  head 
camp." 

Plaintiff,  recalled,  testified  that  when  Mrs. 
Wendt  was  at  his  house  he  was  present  and 
also  his  wife  and  mother,  and  it  was  his 
wife  that  made  the  remark  about  Dr.  Miller 
treating  her.  This  was  before  she  signed  the 
application.  The  transaction  that  he  had 
previously  testified  to  occurred  at  the  office 
at  Dr.  Williams.  His  wife  said  just  the  same 
thing  In  regard  to  being  treated  by  doctor 
Miller  at  the  house  as  she  did  at  the  office. 

Mrs.  Lisette  Fries,  testifying  for  plaintiff, 
corroborated  the  testimony  of  plaintiff  as  to 
the  conversation  at  the  house. 

At  the  close  of  the  evidence  in  the  case  de- 
fendant requested  the  court  to  instruct  the 
Jury  that,  under  the  law  and  the  evidence, 
their  verdict  should  be  for  defendant  This 
was  refused,  defendant  excepting. 

At  the  Instance  of  plaintiff  the  court  then 
Instructed  the  jury  as  follows : 

"The  court  instructs  the  jury  that  it  is  ad- 
mitted in  this  case  that  defendant  issued  .and 
delivered  the  certificate  or  policy  sued  on,  and 
that  Emma  Fries  was  the  wife  of  plaintiff,  and 
that  she  died  .on  the  17th  day  of  February,,  1915; 
and  that  on  February  18,  1915,  plaintiff  served 
defendant  with  due  and  timely  notice  of  her 
death ;  now  you  are  instructed  that  under  these 
admissions  the  burden  is  on  defendant  to  estab- 
lish its  nonliability  on  the  certificate  or  policy 
sand  an. 

"Now,  if  you  believe  and  find  from  the  evi- 
dence that  witness  Mrs.  Wendt  was  the  agent  of 
defendant,  and  as  such  agent  propounded  to  said 
Emma  the  questions  contained  in  the  applica- 
tion offered  In  evidence,  and  If  you  believe  and 


find  from  the  evidence  that  said  Emma  made 
truthful  answers  to  all  of  said  questions,  and 
that  witness  Mrs.  Wendt,  acting  as  agent  of 
defendant,  wrote  in  said  application  untrue  an- 
swers to  any  of  the  questions  contained  in  said 
application,  and  that  said  Emma  signed  said 
application  with  no  knowledge  of  what  answers 
had  been  written  in  said  application,  then  by 
these  facts,  if  you  believe  them  to  be  facts,  de- 
fendant rwalved  the  untruthfulness  of  all  of  said 
answers. 

"If  you  find  the  issues  for  the  plaintiff,  yon 
will  assess  your  finding  at  the  sum  of  one  thou- 
sand dollars,  with  interest  thereon  at  the  rate  of 
6  per  cent,  per  annum  from' February  18, 1916." 

At  the  request  of  defendant  the  court  gave 
several  instructions  to  the  jury,  most  of  them 
not  material  to  be  considered  here,  but  going 
to  the  credibility  of  witnesses,  and  cau- 
tioning the  jury  not  to  be  Influenced  because 
one  party  was  an  individual  and  the  other 
an  insurance  association.  One  of  them,  how- 
ever, was  to  the  effect  that  if  the  jury  found 
and  believed  from  the  evidence  that  Emma 
Fries  was  not,  on  November  18,  1914,  of 
sound  body,  mind,  and  health,  and  free  from 
disease  or  Injury,  then  their  verdict  should 
be  for  defendant 

The  defendant  also  requested  a  number 
of  Instructions  (5)  which  we  do  not  think  it 
necessary  to  notice,  as  we  think  that  they 
wen  properly  refused. 

Opinion. 

[1]  Failure  of  the  court  to  sustain  the  de- 
murrer to  the  evidence  Is  assigned  as  error 
by  the  learned  counsel  for  appellant,  those 
counsel  claiming  that  there  Is  no  evidence  to 
support  the  verdict  We  do  not  agree  to  this 
assignment  There  was  competent  and  rele- 
vant evidence  to  take  the  case  to  the  jury, 
to  the  effect  that  the  appellant  had  answered 
the  questions  one  way,  but  thut  the  represent- 
ative of  the  defendant  had  written  them 
down  in  another  way.  Which  version  was 
correct  was  for  the  jury  to  determine.  Floyd 
v.  Modern  Woodmen,  166  Mo.  App.  166,  loc. 
dt  170, 148  S.  W.  178. 

The  Instruction  given  at  the  Instance  of 
plaintiff  Is  attacked  as  error,  in  that  it  told 
the  Jury  that  If  Mrs.  Wendt  was  the  agent 
of  defendant,  defendant  waived  the  untruth- 
fulness of  all  of  the  answers,  and  that  it  was 
erroneous,  in  that  it  required  that  the  defend- 
ant establish  its  nonliability. 

It,  8]  Learned  counsel  for  the  appellant 
Invoked  section  22  of  the  Act  of  the  General 
Assembly  approved  March  30,  1911.  That 
section  provides: 

"The  Constitution  and  laws  of  the  society  may< 
provide  that  no  subordinate  body,  nor  any  of 
its  subordinate  officers  or  members,  shall  have 
the  power(s)  or  authority  to  waive  any  of  the 
provisions  of  the  laws  and  constitution  of  the 
society,  and  the  same  shall  be  binding  on  the 
society,  and  each  and  every  member  thereof,  and 
on  all  beneficiaries  of  Members."  See  Acts  1911, 
p.  283. 
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This  section  does  not  apply  here.  Mrs. 
Wendt  was  not  acting  as  subordinate  officer 
or  member  of  the  local  camp,  a  subordinate 
body;  she  was  acting  as  agent  and  repre- 
sentative of  the  supreme  governing  body. 
It  is  true  that  section  212  of  the  by-laws, 
which  we  have  set  out,  provides  that  no  offi- 
cer of  the  society,  nor  any  local  camp  or  offi- 
cer or  member  thereof,  Is  authorized  or  per- 
mitted to  waive  any  of  the  provisions  of  the 
by-laws  of  the  society,  which  relate  to  the 
contract  between  the  member  and  the  society. 
In  so  far  as  this  section  of  the  by-laws  prohib- 
its any  local  camp  or  officer  or  member  there- 
of to  waive  any  of  the  provisions  of  the  by- 
laws of  the  society,  It  is  but  following  section 
22,  Acts  1011,  above  quoted.  But  when  it  at- 
tempts to  extend  that  nonliability  to  all  the 
officers  of  the  Bociety— »that  Is  to  say,  the 
chief  officers  of  the  society — It  is  beyond  the 
provisions  of  that  section,  and  cannot  be 
recognized  as  a  valid  by-law.  It  has  long 
been  the  settled  law  of  our  state  that  not- 
withstanding provisions  in  policies  of  insur- 
ance to  the  effect  that  no  "contract,  altera- 
tion, or  discharge  of  contract,  waiver  of  for- 
feitures, nor  granting  of  permits  of  credit, 
shall  be  valid  unless  the  same  shall  be  in 
writing,  signed  by  the  president  or  vice  pres- 
ident and  one  other  officer  of  the  association," 
that  the  agent  may  waive  a  forfeiture,  and 
his  act  estops  the  corporation.  Referring 
to  this  provision,  which  was  urged  in  James 
v.  Mutual  Reserve  Fund  Life  Ass'n,  148  Mo. 
I,  11,  49  S.  W.  978,  980,  Judge  Marshall, 
.speaking  for  our  Supreme  Court,  says: 

"This  is  not  a  new  proposition.  It  has  been 
much  discussed,  and  the  rule  is  established  by 
the  great  weight  of  authority  that  an  agent  may 
waive  a  forfeiture  notwithstanding  such  a  re- 
striction as  that  above  quoted  in  this  policy." 

Many  authorities  from  other  states  are 
cited  in  support  of  this,  and  it  has  been  fol- 
lowed by  many  cases  in  our  own  courts.  This 
rule  was  recognized  by  our  Supreme  Court  in 
McMahon  v.  Supreme  Tent  Knights  of  the 
Maccabees  of  the  World,  151  Mo.  522,  52  S. 
W.  384,  a  fraternal  society  organized  and  do- 
ing business  under  the  same  law  and  plan  as 
the  defendant  here.  In  that  case  it  Is  said 
(151  Mo.  loc.  cit  537,  52  S.  W.  387): 

"  The  general  rules  of  waiver  of  forfeiture 
are  the  same  in  association  insurance  as  in 
ordinary  insurance'  [citing  authorities].  A  mem- 
ber of  such  society  is  presumed  to  know  its 
laws,  and  the  contract  of  insurance  is  to  be  con- 
strued as  having  been  made  under  the  limita- 
tions of  those  laws.  But  a  member  has  a  right 
to  look  to  the  general  conduct  of  the  society  it- 
self, in  respect  of  the  observance  of  its  laws,  par- 
ticularly those  relating  to  its  own  duties." 

In  that  case  it  appeared  that  the  payment 
of  an  assessment,  the  timely  payment  of 
which  was  controverted,  had  been  made  to 
the  finance  keeper  of  the  local  body,  in  the 
presence  of  the  deputy  supreme  commander, 


and  the  court  held  that  the  deputy  supreme 
commander  represented  the  supreme  body, 
and  that  his  knowledge  waa  the  knowledge 
of  the  supreme  body. 

See,  also,  Gold  Issue  Mining  &  Milling  Go. 
v.  Pennsylvania  Fire  Ins.  Co.,  267  Mo.  524, 184 
S.  W.  999,  beginning  at  page  602,  where  It  to 
held,  on  the  authority  of  a  multitude  of 
cases,  that  knowledge  by  a  general  agent  of 
the  existence  of  any  fact  communicated  to 
him  estops  the  company  from  interposing 
as  a  defense  a  violation  of  such  conditions 
of  forfeiture.  Ross-Langford  v.  Mercantile 
Town  Mut  Ins.  Co.,  97  Mo.  App.  79,  loc.  cit. 
84  et  seq.,  71  S.  W.  720;  Shotllff  v.  Modern 
Woodmen  of  America,  100  Mo.  App.  138,  loc 
cit.  151,  73  S.  W.  326 ;  Manning  v.  Connecti- 
cut Fire  Ins.  Co.,  176  Mo.  App.  678, 159  S.  W. 
750;  Schuler  v.  Metropolitan  Life  Ins.  Co., 
191  Mo.  App.  52,  176  S.  W.  274;  Krlng  v. 
Glove  Fanners'  Town  Mutual  Fire,  Tornado, 
Cyclone  &  Windstorm  Ins.  Co.,  195  Mo.  App. 
133,  loc.  cit.  136,  189  S.  W.  628;  Snyder  v. 
Loyal  Protective  Ins.  Co.,  not  to  be  officially 
reported,  but  see  196  S.  W.  1022 — are  all  to 
the  same  effect. 

In  Manning  v.  Connecticut  Fire  Ins.  Co., 
supra,  we  held  that  the  local  agent  of  an  In- 
surance company,  authorized  to  represent  the 
company  in  making  contracts  of  Insurance, 
signing  policies,  and  collecting  premiums 
thereon,  has  authority  to  waive  conditions 
in  the  policy,  either  In  writing  by  parol,  or 
conduct  in  pais,  and  that  notice  to  such 
agent  is  notice  to  the  company.  A  multitude 
of  authorities  are  there  cited  in  support  of 
this  proposition  on  page  688  of  the  report  of 
that  case. 

In  Schuler  v.  Metropolitan  Life  Ins.  Co., 
supra,  we  held,  on  the  authority  of  the  James 
and  McMahon  Cases,  supra,  that  the  knowl- 
edge of  the  local  agent  who  negotiated  the 
contract  was  the  knowledge  of  the  company. 

There  are  a  number  of  cases  decided  by  the 
courts  of  our  state  holding  that  the  knowl- 
edge of  the  officers  of  the  subordinate  coun- 
cil Is  binding  on  the  order,  but  the  very 
object,  it  must  be  assumed,  of  section  22, 
Acts  1911,  was  to  do  away  with  that  rule  of 
decision,  and  to  confine  knowledge  on  the 
part  of  the  agents  which  was  binding  on  the 
order  to  superior  agents,  and  not  extend  it 
to  the  agents  of  the  subordinate  organiza- 
tions. 

[4]  Notwithstanding  this  provision  in  the 
by-laws  of  the  company,  therefore,  we  think 
that  if  It  is  a  fact,  and  so  the  Jury  found, 
that  true  answers  were  given  by  the  appli- 
cant to  Mrs.  Wendt,  and  that  Mrs.  Wendt 
wrote  them  down  untruly  or  Incorrectly, 
knowing  what  the  true  answers  were,  then 
her  knowledge  was  the  knowledge  of  the  or- 
der itself. 

[I]  It  la  argued,  however,  that  Mrs.  Wendt 
was  in  a  dual  capacity,  both  as  deputy  oracle 
for  the  supreme  body  and  also  as  a  member 
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and  oflBcer  of  the  subordinate  camp,  and  that 
this  Instruction  was  erroneous  in  referring 
to  her  as  agent  without  saying  agent  of 
which  body.  That  could  not  by  any  possi- 
bility mislead  the  Jury ,  for  there  was  not  a 
particle  of  evidence  that,  in  her  transaction 
with  Mrs.  Fries,  Mrs.  Wendt  was  acting  for 
the  local  camp. 

[I]  It  is  further  argued  that  this  instruc- 
tion is  wrong  in  that  It  told  the  jury  that, 
under  the  admissions  in  the  case,  "the  bur- 
den is  on  defendant  to  establish  its  nonliabil- 
ity on  the  certificate  or  policy  sued  on."  It 
Is  argued  that  by  the  use  of  this  word  "es- 
tablish" there  is  a  greater  burden  on  defend- 
ant than  the  law  imposes.  We  are  cited  to 
two  cases  which  criticize  the  use  of  the 
word  "establish"  in  instructions.  One  is 
that  of  Eberhardt  v.  Sanger,  51  Wis.  72,  8 
N.  W.  Ill,  the  other  is  that  of  Knights  of 
Pythias  v.  Steele,  107  Tenn.  1,  e3  S.  W.  1126, 
also  cited  under  the  title  of  Endowment' 
Rank  of  Order  of  Knights  of  Pythias  v. 
Steele.  It  is  true  that  in  those  cases  the 
use  of  the  word  "establish"  in  an  instruction 
is  condemned  as  being  too  strong.  But  an 
examination  of  those  cases  does  not  per- 
suade ns  that  they  are  applicable  here. 
Their  use  In  those  cases  was  not  as  in  this 
instruction;  here,  in  effect,  merely  placing 
upon  defendant  the  proof  of  the  matters  it 
relied  on  In  defense,  but  In  those  cases  went 
much  further  and  repeated  it;  In  one  case 
It  was  a  repetition  of  that  term  in  connec- 
tion with  other  matters;  In  the  other  case 
fraud  was  involved,  and  the  question  was 
whether  frand  had  been  "established."  We 
think,  as  used  in  the  instruction  before  us, 
all  that  this  word  "establish"  means  or  could 
have  meant  to  the  Jury  was  that,  the  plain- 
tin*  having  made  out  a  prima  facie  case,  it 
was  for  the  defendant  by  its  proofs  to  estab- 
lish its  defense;  that  is  to  say,  to  produce 
such  evidence  as,  when  considered '  by  the 
Jury,  was  sufficient  to  make  out  the  defense 
relied  on.  That  is  the  way  that  the  Jury 
must  have  understood  it,  and  we  do  not 


think  that  its  use  here  was  misleading.  Its 
use  here  was  very  much  like  the  use  of  the 
term,  "to  the  satisfaction  of  the  Jury,"  in 
McMahon  v.  Knights  of  Maccabees,  supra, 
151  Mo.  lot  cit.  543,  52  S.  W.  390.  As  to  that 
our  Supreme  Court  there  held  that  Ms  use 
was  not  reversible  error. 

[7]  It  Is  further  argued  that  this  instruc- 
tion was  erroneous  in  telling  the  Jury  that  If 
they  believed  and  found  from  the  evidence 
that  Mrs.  Fries  made  truthful  answers  to 
all  the  questions  propounded,  and  that  Mrs. 
Wendt,  acting  as  agent  for  defendant,  "wrote 
in  said  application  untrue  answers  to  any 
of  the  questions  contained  in  said  applica- 
tion, and  that  said  Emma  signed  said  appli- 
cation with  no  knowledge  of  what  answers 
had  been  written  in  said  application,  then  by 
these  facts,  if  you  believe  them  to  be  facts, 
defendant  waived  the  untruthfulness  of  all 
of  said  answers."  This  use  of  the  word 
"all"  is  criticized  as  Improper.  Considering 
the  instruction  and  the  preceding  part  of  it, 
we  do  not  think  that  this  criticism  is  sustain- 
able. We  think  that  this  word  "all"  Is  to 
be  construed  In  connection  with  the  words 
previously  used,  "untrue  answers  to  any  of 
the  questions  contained  in  said  application," 
and  the  word  "all"  related  back  to  such  an- 
swers. We  do  not  think  it  could  possibly 
have  misled  the  jury. 

The  remaining  assignments  are  to  the 
refusal  of  the  court  to  give  the  instructions 
asked  by  the  defendant.  We  have  examined 
them,  and  think  that  all  of  them  were  proper- 
ly refused. 

As  this  covers  all  of  the  errors  assigned 
before  us  by  the  learned  counsel  for  the  ap- 
pellant, In  so  far  as  concerns  matter  arising 
and  determined  at  the  trial,  we  do  not  think 
it  necessary  or  serviceable  to  go  into  a  far- 
ther discussion  of  the  case. 

Finding  no  reversible  error,  the  judgment 
of  the  circuit  court  Is  affirmed. 

AIJUBN  and  BECKER,  JJ.,  concur. 
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GUNTEB  v.  WltWAMS.    (No.  122.) 

(Supreme  Court  of  Arkansas.    Feb.  24,  1919.) 

X.  Appeal  and  Error  ©=231(9)  —  Bkskrva- 
tion  of  Gkoundb  of  Review— Objection 
to  instruction. 
Where  defendant  did  not  make  specific  ob- 
jection in  the  court  below  to  an  instruction,  not 
happily  framed,  he  cannot  complain  of  the  in- 
struction on  appeal. 

2.  Principal  and  Agent  $=»23(5)— Author- 
ity to  Sell— Sufficiency  of  Evidence. 
In  action  of  replevin  for  iron  tank  claimed 
to  have  been  sold  by  defendant's  agent,  evidence 
held  to  warrant  finding  that  claimed  agent  was 
agent  of  defendant  for  sale  of  property. 

8.  Principal  and  Agent  «=>174— Ratifica- 
tion  of  Sale  by  Agent  — Question  fob 
Jury. 
In  action  to  replevy  an  iron  tank  claimed 

to   have  been  sold   to  plaintiff  by  defendant's 

agent,  whether  there  was  •  ratification  of  the 

agent's  sale  held  tat  Jury. 

a.  Replevin  <e=>72  — Value  of  Property  — 
Evidence. 
In  action  to  replevy  an  iron  tank  claimed 
to  have  been  sold  by  defendant's  agent  to  plain- 
tiff, testimony  of  defendant  that  he  could  have 
sold  the  tank  for  $160  or  $200  was  sufficient  to 
warrant  finding  that  the  value  of  the  tank  was 
$175. 

6'.  Beplevin  #=»91— Instruction— Evidence 
to  Sustain. 
Where  defendant  in  replevin,  who  had  cross- 
complained  for  the  property,  testified  that  he 
had  sold  a  pump  sought  to  be  replevied  to  one 
other  than  plaintiff,  the  court  properly  Instruct- 
ed that  if  defendant  had  so  sold  to  another  he 
was  not  entitled  to  recover  such  pump. 

6.  Trial  «=»253(3)— Instruction— Ignoring 
Issues. 

In  action  to  replevy  property  claimed  to 
have  been  sold  to  plaintiff  by  defendant's  agent, 
instruction  that  the  burden  was  on  plaintiff  to 
prove  the  agent  was  such  to  make  a  sale,  etc., 
held  properly  refused  as  taking  from  the  jury 
all  consideration  of  question  of  ratification  of 
sale  by  the  agent. 

7.  Appeal  and  Error  ©=»216(4)  —  Reserva- 
tion of  Grounds  of  Review— Refusal  of 
Instruction. 

One  who  has  not  asked  a  proper  instruction 
on  a  subject  cannot  complain  of  the  ruling  of 
the  court  in  refusing  the  instruction  as  asked. 

8.  Trial  *=»260(5)  —  Instruction  —  Repeti- 
tion. 

In  action  to  replevy  property  claimed  to 
have  been  sold  to  plaintiff  by  defendant's  agent, 
instruction  requested  by  defendant  that  if 
agent  exceeded  authority,  and  defendant  repudi- 
ated transaction  within  reasonable  time,  no  rati- 
fication would  follow,  etc.,  held  properly  refused 
as  covered  by  another  charge  given  on  court's 
own  motion. 


Appeal  from  Circuit  Court,  Sebastian 
County;  Paul  Little,  Judge. 

Action  of  replevin  by  D.  R.  Williams,  do- 
ing business  as  Williams  Bros.,  against  John 
Gunter.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

D.  R.  Williams,  doing  business  as  Wil- 
liams Bros.,  brought  an  action  In  replevin 
against  John  Gunter  to  recover  an  Iron  tank 
alleged  to  be  of  the  value  of  $200.  John 
Gunter  filed  an  answer  In  which  he  denied 
that  Williams  was  entitled  to  the  posses- 
sion of  the  tank,  and  filed  a  cross-complaint 
against  Williams  for  the  recovery  of  certain 
valves,  pipes,  and  tubes,  with  the  value  and 
particular  description  of  each  article  stated 
therein. 

According  to  the  testimony  of  H.  A.'  Mc- 
Donald, a  witness  for  the  plaintiff,  he  sold 
the  Iron  tank  to  the  plaintiff,  together  with 
■some  fittings  and  shaftings  attached  there- 
to, and  John  Gunter  gave  him  the  author- 
ity to  make  the  sale.  He  sold  the  tank  to 
Williams  for  $75,  and  gave  him  a  written 
bill  of  sale  therefor  as  agent  for  John  Gun' 
ter.  He  also  procured  the  brother  of  John 
Gunter  to  sign  the  bill  of  sale.  John  Gunter 
had  bought  some  old  distilling  property 
from  the  government,  together  with  the  land 
on  which  It  was  situated.  He  carried  Mc- 
Donald down  to  view  the  property  and  ap- 
pointed him  as  his  agent  to  sell  It  He  point- 
ed out  some  wooden  tanks  as  well  as  the 
iron  tank  In  question.  Subsequently  John 
Gunter  went  to  the  state  of  North  Carolina 
on  account  of  the  illness  of  his  father,  and 
while  he  was  gone  McDonald  sold  the  two 
wooden  tanks  for  the  prices  designated  by 
Gunter,  and  paid  the  price,  less  his  commis- 
sion, to  the  brother  of  Gunter.  McDonald 
thinks  that  the  defendant  put  the  price  of 
$100  on  the  Iron  tank;  but  before  he  sold 
the  tank  to  Williams,  McDonald  went  to  the 
defendant's  son  and  asked  him  if  his  father 
had  put  any  price  on  the  iron  rank,  and  the 
son  replied  that  his  father  had  put  a  price 
of  $75  on  It  just  as  it  stood,  with  the  shaft- 
ings aud  other  fixtures  attached  to  the  tank. 
McDonald  then  sold  the  tank  to  Williams 
with  the  fixtures  attached  for  the  sum  of 
$75,  and  kept  $25  as  his  commission,  and 
paid  the  remaining  $50  to  the  brother  of  the 
defendant 

On  cross-examination  McDonald  stated 
that  he  met  the  defendant  on  the  street  aft- 
er he  had  returned  from  North  Carolina,  and 
he  complained  that  McDonald  had  sold  the 
tank  for  $75,  saying  that  he  had  put  a  price 
of  $100  on  It  to  him.  McDonald  told  him 
that  his  son  had  stated  that  his  father  had 
left  a  price  of  $75  on  the  iron  tank,  and  the 
defendant  did  not  deny  that  he  had  done 
this.  The  defendant  made  no  complaint  un- 
til a  week  or  ten  days  after  he  came  back 
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from  North  Carolina,  and  this  was  several 
weeks  after  the  sale  had  been  made.  Mc- 
Donald further  stated  on  cross-examination 
that  he  had  general  authority  from  John 
Gunter  to  sell  all  of  the  property  at  the  dis- 
tillery, and  that  Gunter  had  told  him  to  sell 
everything  there,  Including  the  building  and 
lot 

According  to  the  testimony  of  D.  K.  Wil- 
liams, be  bought  the  iron  tank,  and  paid  $75 
for  it  on  the  31st  day  of  July,  1917.  He  did 
not  remove  the  tank  right  away  because  be 
had  no  particular  need  for  it,  and  on  about 
the  15th  day  of  September  John  Gunter  came 
into  his  office  and  complained  about  the  sale 
of  the  tank.  He  said  that  McDonald  had  not 
gotten  enough  money '  for  It,  and  that  he 
"  could  sell  it  for  $200.  He  offered  Williams 
his  money  back,  but  the  latter  refused  to 
take  it,  saying  that  he  had  bought  the  prop- 
erty in  good  faith.  Williams  denied  that  he 
had  gotten  some  of  the  property  mentioned 
in  the  cross-complaint,  and  stated  that  the 
property  he  did  get  was  Junk  and  not  worth 
over  $6;  that  it  was  attached  to  the  tank 
when  he  bought  It,  and  was  regarded  as  a 
part  of  the  tank  In  the  contract  of  sale;  that 
Gunter  had  told  him  he  had  sold  the  pump  to 
Leo  Bercher. 

According  to  the  testimony  of  John  Gun- 
ter he  never  appointed  H.  A.  McDonald  to 
sell  the  distillery  property  for  him.  He  only 
snowed  him  the  property,  and  told  him  if  he 
could  find  a  buyer  and  he  made  a  sale  that 
he  would  pay  McDonald  for  his  trouble.  He 
told  McDonald  the  price  of  the  small  tanks 
was  $20  each,  and  the  iron  tank  was  $100; 
that  he  did  not  want  to  sell  anything  but  the 
tanks,  and  that  nothing  was  offered  for  sale 
except  the  tanks  and  the  pump  which  he  him- 
self sold  to  Leo  Bercher  for  $25;  that  he 
went  to  North  Carolina  In  July  to  attend 
the  bedside  of  his  father,  and  remained  with 
him  until  the  7th  day  of  September,  1917; 
that  his  brother  wrote  him  that  McDonald 
had  sold  the  iron  tank  for  $75  and  paid  him 
$50;  that  he  wrote  back  and  asked  what  had 
become  of  the  other  $25,  and  that  bis  brother 
replied  that  McDonald  had  kept  It;  that  he 
repudiated  the  whole  transaction  and  offered 
Williams  his  $75  back  when  he  returned  to 
Ft  Smith ;  that  he  would  not  have  sold  the 
property  for  $75  because  he  could  get  $150 
or  $200  for  the  tank  alone;  that  as  soon 
as  he  found  out  all  the  facts,  he  repudi- 
ated the  transaction  and  offered  Williams 
his  money  back;  that  his  brother  only  rep- 
resented him  in  running  his  barbecue  stand, 
and  did  not  have  any  authority  to  sell  the 
property  la  Question. 

According  to  the  testimony  of  Hugh  Gun- 
ter, a  son  of  John  Gunter,  before  the  latter 
went  to  North  Carolina  he  told  the  former 
that  be  could  put  a  price  of  $75  on  the  iron 
tank  just  as  it  stood.-  McDonald  went  to 
sm  him  one  day,  and  asked  him  .what  price 


the  defendant  had  put  oh  the  tank.  Hugh 
Gunter  took  McDonald  down  and  showed  him 
the  tank,  and  told  him  (hat  the  defendant 
bad  put  a  price  of  $75  on  it  just  as  it  Stood, 
and  that  he  (Hugh  Gunter)  could  sell  the 
tank  for  that  price. 

The  Jury  first  returned  a  verdict  for  the 
plaintiff  and  assessed  the  value  of  the  prop- 
erty at  $200.  The  court  then  told  the  Jury 
that  the  plaintiff  had  all  the  property  in  his 
possession  except  the  tank,  and  that  it  was 
the  duty  of  the  Jury  to  find  the  value  of  the 
tank  alone  in  its  verdict.  Thereupon  the  Ju- 
ry retired,  and  later  brought  Into  court  a 
verdict  for  the  plaintiff,  and  placed  the 
value  of  the  tank  at  $175.  The  case  Is  here 
on  appeal. 

T.  S.  Osborne,  of  Ft   Smith,  for  appel- 
lant 
,  Harry  P.  Daily,  of  Ft  Smith,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
It  is  first  contended  that  the  court  erred  in 
giving  Instruction  No.  1  at  the  request  of 
the  plaintiff.    The  Instruction  is  as  follows : 

"The  jury  are  instructed  by  the  court  that  If 
John  Gunter  authorised  the  sale  of  this  prop- 
erty, and  after  McDonald  had  sold  same  ratified 
his  action,  plaintiff  should  recover,  even  if  you 
should  find  that  McDonald  exceeded  his  au- 
thority in  the  first  instance." 

[1]  The  Instruction  is  not  very  happily 
framed,  but  this  could  have  been  met  by  a 
!  specific  objection  to  It  Having  made  no 
complaint  In  the  court  below  on  this  account 
the  defendant  is  in  no  attitude  to  complain 
here. 

[2-4]  His  chief  objection,  however,  to  the 
instruction,  is  that  there  was  not  sufficient 
evidence  in  the  record  upon  which  to  pred- 
icate an  Instruction  on  ratification.  We  do 
not  agree  with  counsel  in  this  contention. 
According  to  the  testimony  of  McDonald  the 
defendant  made  him  his  agent  to  sell  the 
property  Involved  in  controversy.  The  de- 
fendant himself  admits  that  he  put  a  price 
on  the  property,  and  was  to  pay  McDonald 
for  his  trouble  in  assisting  him  in  case  he 
made  a  sale  of  the  property  himself.  Be 
that  as  it  may,  under  the  evidenec  of  Mc- 
Donald the  jury  was  warranted  In  finding 
that  be  was  the  agent  of  the  defendant  for 
the  sale  of  the  property.  An  agent  acting 
In  excess  of  authority  Is  a  very  different 
thing  from  one  acting  in  the  absence  from  all 
authority.  Hence,  In  considering  whether 
the  facts  and  circumstances  of  a'  particu- 
lar case  are  sufficient  evidence  of  a  ratifica- 
tion, the  distinction  has  been  made  between 
the  unauthorized  act  of  an  agent  where  the 
relation  of  principal  and  agent  already  ex- 
ists, atid  that  of  a  mere  volunteer  or  stran- 
ger. In  the  former  case  it  is  said  that  an 
Intention  to  ratify  will  always  be  presumed 
from  the  silence  of  the  principal  after  being 
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Informed  of  what  has  been  done  on  his  ac- 
count, while  In  the  latter  case  It  has  been 
said  there  exists  no  obligation  to  repudiate 
the  transaction,  nor  will  silence  be  construed 
Into  a  ratification.  Dlerks  Lumber  *  Goal 
Co.  v.  Coffman,  96  Ark.  506,  132  S.  W.  654. 

The  Jury  might  have  found  from  the  evi- 
dence that  McDonald  sold  the  tank  together 
with  the  pipes  and  other  things  attached  to 
It  to  Williams  on  the  31st  day  of  July,  1917, 
and  gave  him  a  written  bill  of  sale  therefor; 
that  this  was  done  after  the  defendant's  son 
had  told  McDonald  that  the  defendant  had 
placed  a  price  of  $75  upon  the  tank  as  it 
stood ;  that  Williams  paid  the  purchase  price 
of  the  tank;  and  that  McDonald  retained  a 
commission  of  $25,  and  paid  the  balance  to 
the  defendant's  brother.  The  defendant  by 
letter  was  apprised  of  this  fact,  and  instead 
of  repudiating  the  transaction  he  wrote  and 
asked  his  brother  what  had  become  of  the 
other  $25.  It  was  not  until  about  the  middle 
of  September  when  he  had  been  home  a  week 
or  ten  days  that  he  attempted  to  repudiate 
the  transaction.  He  had  knowledge  of  all 
the  material  facts  when  the  sale  was  first 
made.  The  question  of  whether  or  not  Mc- 
Donald was  to  have  a  commission  out  of  the 
sale  from  the  defendant  was  one  that  did 
not  concern  the  plaintiff  as  purchaser,  Gun- 
ter  knew  that  he  had  placed  a  price  of  $100 
upon  the  tank  in  his  conversation  with  Mc- 
Donald. He  knew  that  McDonald  had  sold 
the  tank  for  $75.  He  knew  that  he  had  put 
a  price  of  $75  on  the  tank  to  his  son.  At 
least  the  jury  might  have  found  this  to  be 
true  from  the  testimony  of  his  son.  His 
chief  objection  to  the  sale  at  the  time  seems 
to  have  been  that  all  the  money  was  not 
paid  to  him.  Hence,  under  all  the  circum- 
stances, we  think  there  was  sufficient  legal 
evidence  upon  which  to  submit  to  the  Jury 
the  question  of  ratification  of  the  sale  by 
the  defendant  According  to  the  defendant's 
own  testimony  (and  this  seems  to  have  been 
all  the  testimony  on  the  subject)  he  could 
have  sold  the  tank  for  $150  or  $200.  This 
testimony  was  sufficient  to  warrant  the  jury 
in  finding  the  value  of  the  tank  to  be  $175. 

It  is  contended  that  the  court  erred  In  giv- 
ing instruction  No.  2.  The  Instruction  reads 
as  follows: 

"If  you  find  that  McDonald  was  the  general 
agent  to  sell  the  property  at  the  old  distillery, 
then  Gunter  is  bound  by  all  his  acts  within 
the  apparent  scope  of  his  authority." 

It  is  claimed  that  there  is  no  testimony 
upon  which  to.  base  this  instruction.  We  do 
not  agree  with  counsel  in  this  contention. 
McDonald  testified  in  positive  terms  that  he 
bad  general  authority  from  the  defendant  to 
sell  all  of  the  property  at  the  distillery. 

[S]  It  is  next  contended  that  the  court 
erred  In  giving  instruction  No,  3  at  the  re- 
quest of  the  plaintiff,  which  is  as  follows: 


"If  you  find  from  the  evidence  that  John  Gun- 
ter sold  the  pump  to  Leo  Bercher,  and  that 
Bercher  is  the  owner  of  the  same,  then  Gunter 
is  not  entitled  to  recover  same." 

There  was  no  error  in  giving  this  in- 
struction. According  to  the  testimony  of  the 
defendant  himself  (which  was  all  the  evi- 
dence there  was  on  the  subject)  he  had  sold 
the  pump  to  Leo  Bercher.  Assuming  that  to 
be  true,  he  is  not  concerned  with  who  has 
possession  of  the  pump.  It  does  not  belong 
to  him.  If  it  belongs  to  Bercher,  that  is  a 
question  that  does  not  concern  the  defend- 
ant The  defendant  could  only  be  interested 
in  recovering  his  own  property.  He  does 
not  show  that  he  had  any  special  ownership 
in  the  property  which  would  entitle  him  to 
recover  possession  of  it  from  the  plaintiff. 

[I,  7]  It  Is.  next  insisted  that  the  court 
erred  in  refusing  to  give  instruction  No.  1 
asked  by  the  defendant  The  instruction  Is 
as  follows: 

"The  burden  of  proof  is  on  the  plaintiff  to 
prove  by  a  preponderance  of  the  evidence  that 
McDonald  was  the  agent  of  John  Gunter,  the 
defendant,  to  make  a  sale  of  the  tank  and  prop- 
erty involved  in  this  action,  and  before  you 
can  find  for  the  plaintiff  you  must  so  find  that 
such  authority  was  given." 

There  is  no  error  in  refusing  to  give  this 
instruction.  It  takes  from  the  Jury  all  con- 
sideration of  the  question  of  ratification  of 
the  sale,  and  makes  It  its  duty  to  find  for 
the  defendant,  unless  it  should  find  that  the 
plaintiff  had  authorised  McDonald  to  make 
the  sale  of  the  tank.  One  who  has  not  asked 
a  proper  Instruction  on  a  subject  cannot  com- 
plain of  the  ruling  of  the  court  in  refusing 
the  instruction  as  asked.  West  Union  TeL 
Co.  v.  Ford,  77  Ark.  531,  82S.W.  528;  Hor- 
ton  v.  Jackson,  87  Ark.  528,  113  S.  W.  45; 
Holmes  v.  Bluff  City  Lbr.  Co.,  97  Ark.  180, 
133  S.  W.  819;  Hays  v.  State,  129  Ark.  324, 
196  S.  W.  123;  McCain  v.  State,  132  Ark. 
497.  201  S.  W.  840. 

[I]  It  is  also  contended  that  the  court 
erred  in  refusing  to  give  instruction  No.  2 
asked  by  the  defendant  The  Instruction  is 
as  follows: 

"If  you  find  that  McDonald  exceeded  his  au- 
thority in  making  said  Bale,  and  the  defendant 
John  Gunter,  repudiated  the  transaction  .within 
a  reasonable  time  after  he  learned  all  the  facts 
in  the  case,  the  defendant  had  a  right  to  re- 
pudiate the  transaction,  and  the  same  would 
not  be  ratified,  although  a  part  of  the  purchase 
price  may  have  been  deposited  to  Gunter's  cred- 
it. And  if  you  find  that  Gunter  repudiated  said 
sale  within  a  reasonable  time  after  he  learned 
all  the  facts  in  the  case,  and  that  McDonald 
exceeded  his  authority,  it  is  your  duty  to  find 
for  the  defendant" 

The  court  did  give  instruction  No.  3,  which 
is  as  follows: 

"If  the  jury  find  that  McDonald  exceeded  his 
authority  in  the  sale  of  this  property,  and  that 
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Gnnter  on  learning  all  the  facta  In  connection 
with  the  same  repudiated  the  transaction  and 
tendered  back  the  purchase  money  within  a 
reasonable  time,  700  should  find  for  the  defend- 
ant" 

A  comparison  of  the  two  instructions  will 
show  that  essentially  all  the  matters  em- 
braced in  Instruction  No.  2  asked  for  by  the 
defendant  are  embraced  In  Instruction  No. 
1,  given  on  the  court's  own  motion. 

We  find  no  prejudicial  error  in  the  record, 
and  the  judgment  will  be  affirmed. 


(137  Ark.  623) 

TERRAL,  Secretary  of  State,  t.  ARKANSAS 
LIGHT  &  POWER  CO.    (No.  142.) 


court  to  enjoin  him,  in  his  official  capacity 
as  Secretary  of  State,  from  certifying  to 
the  election  commissioners,  under  the  refer- 
endum, two  ordinances  passed  by  the  city 
council  of  the  city  of  Arkadelphia,  on  Au- 
gust^ 6,  1918,  by  which  appellee  was  permit- 
ted to  charge  the  consumers  of  water  and 
electricity  In  said  city  an  increased  rate  of 
25  per  cent  over  the  maximum  rate  fixed  in 
the  original  franchises  during  the  period  of 
the  war  between  the  United  States  and  the 
Imperial  Government  of  Germany  and  for 
six  months  thereafter.  Two  allegations  in 
the  complaint,  material  to  the  issues  to  be 
determined  on  appeal,  .were:  (1)  That  the 
raise  In  rate  to  consumers  in  said  city,  of 
water  and  electricity,  was  an  exercise  of  the 
city's  police  power,  within  the  meaning  of 
section  1,  Act  No.  135  of  the  General  Assem- 
bly of  1913,  and  therefore  not  subject  to  a 
referendum  vote  of  the  electors  of  said  city ; 
(2)  that  the  sheets  of  the  petitions  for  refer- 
endum were  not  verified  in  the  manner  re- 
quired by  section  5,  Act  135  of  the  General 
Assembly  of  1813,  providing  for  the  refer- 
endum of  certain  ordinances.  Upon  these 
allegations,  appellant  joined  Issue. 

The  cause  was  submitted  to  the  court  up- 
on the  pleadings,  exhibits  attached  thereto, 
and  two  petitions  for  referendum,  from 
which  It  was  found  that  the  ordinances 
raising  the  rates  of  water  and  electricity  to 
the  consumers  of  said  city  were  enacted  by 
the  city  council  In  the  exercise  of  its  police 
power  and  not  subject  to  referendum.  A 
decree  was  rendered  perpetually  enjoining 
appellant,  in  his  official  capacity,  from  cer- 
tifying the  ordinances  to  be  voted  upon  by 
the  electors  of  said  city.     From  the  flnd- 


(Supreme  Court  of  Arkansas.    March  10, 
1919.) 

1.  MxrniciPAi.  Corporations  «=>108— REFER- 
ENDUM —  ORDINANCE  INVOLVING  "POLICE 
POWER." 

Passage  by  city  council  of  ordinances  per- 
mitting plaintiff  light  and  power  company  to 
charge  consumers  during  the  war  and  for  six 
months  thereafter  an  increased  rate  over  max- 
imum fixed  in  original  franchise  was  not,  in 
view  of  Acts  1913,  p.  569,  }  10  an  exercise  of 
police  power  within  section  1  not  allowing 
referendum  upon  ordinance  for  exercise  of  po- 
lice power.  ' 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Police 
Power.] 

2.  Municipal  Corporations  *=»108— Rejtcr- 
knduk   Petition  —  Verification  —  Suffi- 

'Tthough  form  for  affidavit  on  sheets  of  ref- 1  ln*»  and  decree,  an  appeal  has  been  prose- 
erendum  petition  given  by  Acts  1913,  p.  567,  |   cuted  to  this  court  for  trial  de  novo. 

In  1914,  the  city  of  Arkadelphia  granted 
franchises  in  separate  ordinances  to  appel- 
lee for  supplying  water  and  electric  lights 
to  the  city  and  Inhabitants  thereof.  Pro- 
vision was  made  in  the  ordinances  for  water 
hydrants  and  street  lights  at  fixed  rates,  and 
maximum  rates  .were  fixed  therein  for  pri- 
vate consumption  of  water  and  lights  by  the 
inhabitants  of  said  city.  On  the  6th  day  of 
August,  1918,  by  and  with  the  assent  of  ap-. 
pellee,  the  city  council  passed  ordinances 
fixing  the  maximum  charge  to  consumers 
for  water  and  lights  at  a  25  per  cent  in- 
crease above  the  maximum  price  fixed  in  the 
franchises  granted  in  1914.  One  hundred 
and  twenty-five  electors  of  said  city  peti- 
tioned the  appellant  in  his  official  capacity, 
to  certify  the  ordinances  raising  the  rate 
for  vote  by  the  legal  electors  of  the  munici- 
pality under  the  general  Initiative  and  ref- 
erendum act  (No.  135  of  the  General  Assem- 
bly of  1913).  The  following  affidavit  appear- 
ed on  the  back  of  each  sheet  to  the  peti- 
tions for  referendum: 


5,  directs  that  names  of  signers  be  included  in 
affidavit  affidavit  on  back  of  sheet  of  petition,  to 
the  effect  that  signers  on  opposite  side  were 
legal  voters,  was  sufficient;  Eirby  &  Castle's 
Dig.  (  4448,  as  to  forms  given,  being  directory 
and  not  mandatory. 


Court; 


Appeal    from    Pulaski    Chancery 
Jno.  E.  Martineau,  Chancellor. 

Suit  by  the  Arkansas  Light  &  Power 
Company  against  Tom  J.  Terral,  Secretary  of 
State.  From  findings  and  decree,  defend- 
ant appeals  to  the  Supreme  Court  for  trial 
de  novo.  Decree  reversed,  and  complaint 
dismissed. 

John  D.  Arbuckle,  of  Little  Rock,  and 
Hardage  &  Wilson  and  McMillan  &  McMil- 
lan, all  of  Arkadelphia,  for  appellant 

Callaway  &  Huie,  of  Arkadelphia,  for  ap- 
pellee. 

HUMPHREYS,  J.  Appellee  brought  suit 
against  appellant  in  the  Pulaski  chancery 


«s>For  other  can*  see  same  topic  sad  KEY-NUMBKB  In  all  Key-Numbered  Digests  and  Indexes 
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"State  of  Arkansas,  County  of  Clark: 

"I,  G.  F.  Cooley,  being  first  duly  sworn,  state 
that  the  names  of  the  legal  voters  who  signed 
on  the  opposite  side  of  this  sheet  to  the  fore- 
going petition  and  each  of  them  has  stated  his 
name,  residence,  post  office  address  and  voting 
precinct  correctly  and  that  each  signer  is  a 
legal  voter  of  the  city  of  Arkadelphia. 

"C.  F.  Cooley. 
"Post  office:  Arkadelphia,  Ark. 
"Subscribed  and  sworn  to  before  me  this  the 
14th  day  of  September,  1918. 

"[Seal.]  J.  O.  W.  Hardy,  N.  P." 

Learned  counsel  for  appellee  nave  tersely 
stated  the  two  questions  to  be  determined 
on  appeal,  as  follows: 

(1)  Were  the  two  ordinances  of  August 
5,  1918,  abstracted  by  appellant,  an  exer- 
cise of  the  police  power  of  the  city  and  there- 
fore not  subject  to  referendum? 

(2)  Were  the  sheets  of  the  petitions  veri- 
fied by  the  person  who  circulated  the  peti- 
tions In  the  manner  required  by  law? 

[1]  X.  It  is  provided  In  section  1,  Act  135 
of  the.  General  Assembly  of  1913,  that— 

"No  order  of  referendum  shall  be  allowed  up- 
on any  ordinance  •  •  •  for  the  exercise  of 
police  powers." 

Learned  counsel  for  appellant  Insist  that 
"the  exercise  of  police  power"  was  used  by 
the  Legislature  In  this  section  In  a  limited 
and  restricted  sense  so  as  not  to  Include  the 
granting  of  franchises  or  matters  In  relation 
thereto.  Their  Interpretation  of  this  section 
Is  clearly  correct  The  following  provision 
appears  in  section  10  of  said  act: 

"After  petition  shall  have  been  filed  and  a 
referendum  ordered  as  provided  for  herein,  or- 
dinances granting  franchises  may  be  submitted 
to  the  electors  of  the  municipality  at  special 
election." 

By  the  use  of  this  language,  It  Is  mani- 
fest that  the  Legislature  did  not  intend  to 
Include  matters  pertaining  to  or  relating  to 
franchises,  when  it  reserved  from  the  ref- 
erendum ordinances  passed  and  adopted  in, 
the  exercise  of  police  power.  The  clear  in- 
tendment of  the  act  was  to  allow  the  legal 
electors  In  the  municipality  to  adopt  or  re- 
ject, by  vote,  ordinances  relating  to  the 
granting  of  franchises.  For  this  reason,  the 
court  erred  in  holding  that  the  passage  of 
the  ordinances,  raising  the  rates,  was  an  ex- 
ercise of  its  police  power  within  the  mean- 
ing of  said  initiative  and  referendum  act 

[2]  2.  It  is  said  by  appellee,  however,  that 
even  if  the  ordinances  were  referable  under 
the  referendum  act  the  sheets  of  the  peti- 
tions .were  not  properly  verified  by  the  per- 


son who  circulated  same  In  the  manner  re- 
quired by  law.  Section  S  of  Act  135  of  the 
General  Assembly  of  1918  provides  that  the 
person  who  circulated  the  separate  sheets 
of  the  petition  shall  make  an  affidavit  there- 
on, and  as  a  part  thereof,  In  substantially 
the  following  form: 

"State  of  Arkansas,  County  of .—•».: 

"I,  ,  being  first  duly  sworn,  state  that 

(here  shall  be  legibly  written  or  printed  the 
name*  of  the  signers  of  the  sheet)  signed  this 
sheet  of  the  foregoing  petition,  and  each  of 
them  signed  his  name  thereto  in  my  presence. 
I  believe  each  has  stated  his  name,  residence, 
postoffice  address,  and  voting  precinct  cor- 
rectly, and  that  each  signer  is  a  legal  voter  of 
the  city  or  incorporated  town  of  ,  Ar- 


"Signature: 
"P.O.: 


"Subscribed   and   sworn   to  before-  me   this 
day  of ,  191—. 


"The  forms  herein  given  are  directory,  and 
not  mandators,  and  if  substantially  followed  in 
any  petition  shall  be  sufficient  disregarding 
clerical  and  technical  errors." 

Elrby  &  Castle's  Digest  5  4448. 

The  objection  urged  by  appellee  to  the 
form  of  the  affidavit  Is  that  the  affidavit 
Itself  falls  to  Include  the  names  of  the  sign- 
ers of  the  sheet  or  sheets.  The  act  only  re- 
quires a  substantial  compliance  with  the 
form  of  affidavit  prescribed.  By  reference 
to  the  affidavit  on  the  hack  of  each  sheet  of 
the  petition,  set  out  In  the  statement  of  this 
case.  It  will  be  observed  that  the  party  cir- 
culating the  sheet  made  oath  that  the  sig- 
natures on  the  opposite  side  of  the  sheet 
were  legal  voters  in  the  city  of  Arkadelphia 
and  that  they  signed  their  respective  names 
In  his  presence.  The  affidavit  was  clearly 
to  the  effect  that  every  signer  on  the  oppo- 
site side  of  the  page  was  a  legal  voter  and 
that  every  legal  voter  who  signed  his  name 
did  so  In  the  presence  of  the  parties  circu- 
lating the  sheets  of  the  petition.  It  seems 
to  us  that  nothing  could  be  more  specific 
than  this  affidavit  and  that  it  is  a  substan- 
tial compliance  with  the  form  set  forth  in 
said  section.  The  ordinances  being  refer- 
able under  said  act  and  the  petition  for  ref- 
erence being  In  accord  with  the  provisions 
of  the  act,  the  court  was  In  error  in  per- 
petually enjoining  appellant  In  his  official 
capacity,  from  certifying  the  ordinances  for 
adoption  or  rejection  by  the  legal  voters  In 
the  city  of  Arkadelphia. 

The  decree  Is  therefore  reversed  and  the 
complaint  dismissed. 
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PARKS  t.  THOMAS.    (No.  140.) 

(Supreme  Court  of  Arkansas.    Match  10, 1919.) 

1.  Adverse    Possession    «3»07  -—  Taokiko 
Successive      Possessions  —  Expxanatort 

EVH&NOE. 

In  salt  for  trespasses  on  land,  where,  to 
make  title  by  adverse  possession,  it  would  have 
been  necessary  far  defendant  to  tack  his  posses- 
sion to  that  of  his  predecessors,  on  issue  of  ad- 
verse possession  it  was  competent  for  defend- 
ant's predecessor  to  explain  character  and  ex- 
tent of  his  possession. 

2.  Evidence      «=»251(1)  —  Admission      by 
Guardian— Derogation  or  Ward's  Title. 

A  guardian  could  make  no  admission  in  der- 
ogation of  his  ward's  title. 

8.  Trespass  «»4S(5)  —  Good  Fame— Evi- 
dence. 
In  action  for  trespass  by  minor,  owner's 
guardian,  testimony  that  guardian  had  stated) 
before  defendant  out  a  fence  in  committing  a 
trespass,  that  certain  gravel  involved  was  on 
his  (defendant's)  land,  was  admissible  on  ques- 
tion of  punitive  damages  as  beating  on  defend- 
ant's good  faith. 

4.  Trespass   <8=»46(3)— Punitive   DAMAGES- 
SUFFICIENCY  OF  EVIDENCE.  . 

In  action  for  trespass  and  conversion  of 
gravel,  etc.,  no  circumstances  of  farce  or  intimi- 
dation having  accompanied  defendant's  acts  in 
twice  cutting  a  fence,  evidence.  h4l4  insufficient 
to  justify  infliction  of  punitive  damages. 

6.  Trover  and  Conversion  <3=»44— Meas- 
ure of  Damages— "Value  or  Property. 
Where  property  is  wrongfully  taken  from 
owner,  measure  of  damages  is  its  market  value, 
in  absence  of  testimony  showing  circumstances 
of  taking  to  have  been  such  as  to  warrant  in- 
fliction of  punitive  damages. 

Appeal  from  Circuit  Court,  Logan  Coun- 
ty; Jas.  Cochran,  Judge. 

Action  by  Bryan  Thomas  against  Q.  W. 
Parks.  Prom  a  judgment  for  plaintiff,  de- 
fendant appeals.  Judgment  reduced,  and,  as 
modified,  affirmed. 

The  parties  to  this  litigation  are  cotermi- 
nous proprietors  of  tracts  of  land  which  are 
made  Irregular  in  shape  by  Booneville  creek, 
a  tortuous  stream  running  through  the  land, 
or,  rather,  forming  the  boundary  of  both 
tracts.  Both  parties  deralgn  their  title  from 
one  James  Boss,  who  at  one  time  owned  the 
land  on  both  sides  of  the  creek  at  the  point 
in  controversy.  Boss  sold  the  land  east  of 
the  creek  to  one  J.  P.  Henderson,  and  this 
is  the  land  owned  by  appellee,  Thomas,  at 
the  time  of  die  institution  of  this  suit ;  his 
father  (from  whom  be  had  title  by  descent) 
having  acquired  the  title  by  mesne  convey- 
ances from  Henderson.  Ross  died,  but  bis 
son  and  heir  disposed  of  all  the  land  west 
of  the  creek,  except  a  22-acre  tract,  which 


he  sold  and  conveyed  to  one  Sweeney,  who 
conveyed  to  Brow,  who  conveyed  to  appel- 
lant Parks.  These  deeds  described  the  land 
by  reference  to  Booneville  creek. 

Appellee  brought  this  suit  to  recover  dam- 
ages, both  compensatory  and  punitive,  to 
compensate  the  alleged  unlawful  and  mali- 
cious trespasses  committed  by  appellant  .on 
the  land  of  appellee.  The  complaint  con- 
tained two  counts.  In  the  first  count  it  was 
alleged  that  appellant,  by  force  of  arms,  bad 
broken  and  entered  appellee's  close,  and  had 
willfully,  wantonly,  and  unlawfully  cut  down 
and  destroyed  appellee's  post  and  wire  fence 
there  situated,  and  had  injured  and  dam- 
aged appellee's  grass,  herbage,  and  soil.  In 
the  second  count  it  was  alleged  that  appel- 
lant had  willfully,  wantonly,  and  unlawfully 
broken  and  entered  appellee's  close,  and  had 
taken  and  carried  away  appellee's  soil,  sand, 
earth,  rock,  and  gravel,  and  had  converted 
the  same  to  his  own  use.  There  was  a 
prayer  In  eacn  count  for  damages,  both  com- 
pensatory and  punitive. 

The  answer  specifically  dented  the  alle- 
gations of  both  counts  of  the  complaint,  and 
further  alleged  that — 

"in  1871  J.  P.  Henderson  sold  to  Ross 

the  land  now  owned  by  the  defendant,  and  that 
the  said  J.  P.  Henderson,  who  owned  the  land 

now  owned  by  the  plaintiff  and  Ross, 

had  an  agreement  about  the  line  between  their 
land,  and  that  the  said  J.  P.  Henderson  built 
his  fence  inclosing  his  land  on  the  west  side  on 
the  west  bank  of  the  creek  where  the  fence  is 
now  standing,  and  that  the  —  Ross  joined 
his  fence  inclosing  the  land  now  owned  by  the 
defendant  to  the  J.  P.  Henderson  fence  as  it 
is  at  this  time;  that  said  fencing  has  been  stand- 
ing as  it  is  at  this  time  for  the  past  forty 
years;  that  defendant  and  his  assignees  have 
had  peaceable,  open,  adverse  possession  against 
the  plaintiff  and  bis  assignees  tor  the  past  forty 
years,  paid  the  taxes  thereon,  and  have  con- 
tinuously exercised  ownership  over  same  for  the 
said  time  of  about  forty  years. 

"Defendant  further  states  that  the  gravel  bed 
is  west  of  the  creek,  near  the  ford,  on  defend- 
ant's land,  and  that  defendant  and  his  assignees 
have  continuously  exercised  ownership  over  said 
gravel  bed  for  the  past  forty  years  or  there- 
about." 

There  was  a  verdict  for  appellee  on  the 
first  count  for  $800,  and  on  the  second  count 
for  $200,  and  this  appeal  has  been  prosecut- 
ed to  reverse  the  judgment  rendered  for  the 
sum  total  of  the  two  verdicts.  The  court  In- 
structed the  jury  that  appellee  was  entitled 
to  recover  compensatory  damages  on  the 
first  count,  and  under  instructions,  which  are 
not  questioned,  submitted  the  right  to  recov- 
er compensatory  damages  under  the  second 
count,  and  gave  Instructions  declaring  the 
conditions  under  which  punitive  damages 
might  also  be  assessed  on  either  or  both 
counts. 

As  grounds  for  reversal  of  the  judgment, 
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It  la  chiefly  Instated  that  the  court  erred  In 
directing  a  verdict  on  the  first  count,  and  In 
submitting  the  question  of  punitive  damages 
on  either  count.  Other  errors  are  assigned 
which  will  be  discussed  in  the  opinion ;  while 
other  assignments  of  error  need  not  be  dis- 
cussed, as  they  relate  to  the  punitive  dam- 
ages, which  question  we  have  disposed  of 
upon  the  grounds  stated  in  the  opinion. 

A.  S.  McKennon,  of  McAlester,  Okl.,  and 
Klncannon  &  Klncannon,  of  Boonevllle,  for 
appellant 

Jno.  P.  Roberts  and  Evans  &  Evans,  all  of 
Boonevllle,  for  appellee. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1]  Appellant  complains  of  the  ad- 
mission of  the  testimony  of  Sweeney  to  the 
effect  that  he  did  not  buy  or  claim  the  grav- 
el bed  In  controversy,  that  he  did  not  buy  or 
claim  any  portion  of  ground  across  Boone- 
vllle creek  from  the  west  where  appellant 
cut  appellee's  fence,  and  that  he  did  not  buy 
or  claim  or  take  into  bis  possession  any  por- 
tion of  the  ground  on  the  east  side  of  the 
creek  where  the  fence  was  cut;  the  ground 
of  the  objection  being  that  the  conveyances 
are  the  best  evidence  of  what  any  vendee 
took  by  his  deed.  It  will  be  observed,  how- 
ever, that  appellant  did  not  allege  ownership 
of  the  land  where  the  alleged  trespasses 
were  committed  by  reason  of  any  deed  to 
.him.  The  claim  of  title  alleged  was  based 
upon  adverse  possession  for  a  period  of  40 
years.  Appellant  obtained  his  deed  in  Octo- 
ber, 1913,  and  could  not,  therefore,  of  course, 
have  had  such  possession  as  would  have  rip- 
ened into  title.  Sweeney  was  one  of  his 
immediate  predecessors  in  title,  and  it  would 
have  been  necessary  for  appellant  to  tack 
his  possession  to  that  of  Sweeney's  to  give 
title  by  adverse  possession.  The  deeds  In 
the  chain  of  title  from  Ross  were  not  in- 
troduced by  appellant,  but  were  introduc- 
ed by  appellee  over  appellant's  objection, 
and  on  the  issue  of  adverse  possession  it 
was  competent  for  Sweeney  to  explain  the 
character  and  extent  of  his  possession. 
Welch  v.  Welch,  132  Ark.  227,  228,  238,  200  S. 
W.  139;  King  v.  Slater,  96  Ark.  689,  590,  593, 
133  S.  W.  173;  Watdroop  v.  Ruddell,  96 
Ark.  171,  175,  131  S.  W.  670;  Hughes  Bros, 
v.  Redns,  90  Ark.  149,  151,  118  S.  W.  414; 
Jeffery  r.  Jeffery,  87  Ark.  496,  497,  498,  113 
S.  W.  27;  Poster  v.  Beidler,  79  Ark.  418, 
426,  96  S.  W.  175;  Seawell  v.  Young,  77 
Ark.  309,  816,  816,  91  S.  W.  544;  Eaton  v. 
Sims,  59  Ark.  611,  613,  28  S.  W.  429;  Rich- 
ardson v.  Taylor,  45  Ark.  472,  478. 
,  There  was  no  testimony  in  regard  to  any 
agreement  fixing  the  boundary,  and  there 
was  no  testimony  legally  sufficient  to  sup- 
port a  finding  that  appellant  had  title  to  any 
land  not  described  In  his  deed,  and  the  court 
did  not  err,  therefore,  in  so  directing  the 
Jury. 


Appellant  calculates  the  compensatory 
damages  recoverable  on  the  first  count  at 
$8,  and  on  the  second  count  admits  a  liabll 
lty  of  $37,  If  liable  at  all,  and  appellee  makes 
no  showing  that  the  compensatory  damages 
exceeds  the  sum  of  $46,  so  that  appellee  is 
entitled  to  have  the  Judgment  affirmed  to 
the  extent  of  $45  on  account  of  compensato- 
ry damages;  and  it  remains  only  to  deter- 
mine whether  the  Judgment  should  be  af- 
firmed for  the  balance  of  the  verdict  of  the 
Jury,  which  necessarily  represents  the  amount 
assessed  by  way  of  punitive  damages. 

Appellant  admits  that  he  twice  cut  the 
fence,  but  no  circumstance  of  force  or  in- 
timidation accompanied  his  act  on  either  oc- 
casion. There  was  no  threat  of  violence  in 
doing  so,  and  there  was  no  willful  or  wanton 
destruction  of  property,  and  no  damage  was 
done  to  the  freehold  except  to  the  extent  of 
the  value  of  the  gravel  taken.  Appellee's 
land  was  in  possession  of  one  Suttles,  who 
was  using  it  as  a  pasture,  and  he  testified  on 
behalf  of  appellee  as  follows: 

"I  was  pasturing  this  when  this  high  water 
came.  My  cow  was  in  the  pasture  at  that 
time,  and  I  went  down  and  cuj  the  fence  next 
to  the  meadow,  and  brought  the  cow  out  that 
way.  Mr.  Parks  [appellant]  had  fenced  up  his 
pasture  and  joined  the  fence  across  at  the  upper 
end,  and  in  putting  this  fence  back  where  we 
had  it  I  joined  onto  his  fence  at  the  north 
end,  joined  the  fence  where  I  joined  it  before  in 
the  bend  of  the  creek,  on  the  creek  on  the  west 
side.  I  went  probably  six  or  eight  feet  nearer 
the  water.  The  fence  stayed  there,  I  don't 
know,  three  or  four  days,  and  Mr.  Parks  spoke 
to  me  about  the  fence;  said,  'You  got  a  little 
too  far  over.*  I  said,  'Yes,  sir.'  He  said  it  was 
his,  and  I  told  him  he  would  have  to  see  Bryan 
Thomas  or  Mr.  Roberts  about  it,  and  a  day  or 
so  afterwards  it  was  cut  and  thrown  back." 

He  further  testified  that  "the  fence  was 
cut  In  two  places  where  I  Joined  onto  him, 
and  it  was  cut  where  I  went  to  the  creek, 
and  posts  pulled  up  and  thrown  back  where 
the  fence  used  to  set." 

It  appears,  therefore,  that  appellant  was 
only  attempting  to  restore  the  fence  to  the 
line  where  it  ran  before  Suttles  moved  the 
fence  out  towards  appellant's  land.  Suttles 
restored  the  fence  a  few  days  after  it  had 
been  cut  down  to  its  advanced  line,  and  ap- 
pellant again  pulled  it  down ;  but  no  circum- 
stance of  force,  threat,  or  violence  accompa- 
nied that  action.  Suttles  testified  that  appel- 
lant said  to  him  that  be  would  have  the  line 
located  by  a  survey,  "as  Bryan  Thomas  was 
coming  twenty-one  years  old."  This  suit  was 
brought  originally  by  appellee's  guardian,  but 
appellee  attained  his  majority  before  it  came 
to  trial,  and  it  proceeded  to  trial  in  bis  own 
name  after  an  order  to  that  effect  had  been 
made. 

[2,  8]  As  bearing  upon  the  question  of 
good  faith,  appellant  offered  to  show  that  ap- 
pellee's brother-in-law,  who  was  also  appel* 


Digitized  by 


Google 


Ark.) 


FUNK  ft  SON  t.  YOUNG 


143 


lee's  guardian,  had  stated  prior  to  the  time 
the  fence  was  cat  that  the  particular  gravel 
here  Involved  was  on  appellants'  land;  bnt 
this  testimony  was  excluded.  This  testimo- 
ny was  incompetent  on  the  question  of  title, 
as  the  guardian  could  make  no  admission  in 
derogation  of  his  ward's  title.  But  the  tes- 
timony should  have  been  admitted  as  bearing 
on  the  question  of  good  faith.  It  affirma- 
tively appears  that  there  was  a  genuine  con- 
troversy which  was  submitted  to  the  Jury 
upon  the  conflicting  testimony  of  a  number 
of  witnesses  In  regard  to  the  channel  of  the 
creek  as  affecting  the  boundary  of  the  re- 
spective tracts  of  land.  It  is  true  that  some 
angry  words  were  exchanged  between  appel- 
lant and  one  iRoberts,  who  lived  on  appel- 
lee's land,  after  the  tearing  down  of  the 
fence;  but  this  occurred  after  the  fence  had 
been  cut  down  and  related  to  a  past  trans- 
action. 

[4,  6]  We  therefore  conclude  that  there  was 
no  testimony  legally  sufficient  to  Justify  the 
infliction  of  punitive  damages,  and  the  court 
should  have  eliminated  this  branch  of  the 
case  from  the  Jury.    Brown  v.  Allen,  67  Ark. 

386,  55  S.  W.  143 ;  Kelly  v.  McDonald,  39  Ark. 

387.  Where  property  Is  wrongfully  taken  from 
the  owner,  the  measure  of  damages  Is  the 
market  value  of  the  property  taken,  in  the 
absence  of  testimony  showing  the  circum- 
stances of  the  taking  to  be  such  as  to  war- 
rant the  infliction  of  punitive  damages ;  and 
there  appears  to  be  no  conflict  as  to  the  sum 
which  will  compensate  the  actual  damage 
done.  This  Is  the  only  error  we  find  in  the 
record,  and  the  Judgment  will  therefore  be 
reduced  to  $46,  and  as  thus  modified  affirmed. 


(138  Ark.  38) 

FUNK  ft  SON  et  aL  v.  YOUNG.    (No.  132.) 

(Supreme  Court  of  Arkansas.    March  8,  1919.) 

L  Banks  and  Barking  <8=>1S5— Insolvency 
or  Bank— Sct-Oit  bt  Depobitob. 
Where  a  bank  becomes  insolvent,  depositors 
may  set  off  deposits  against  notes  held  by  bank, 
to  end  that  only  true  balance  may  be  required 
to  be  paid  to  representative  of  bank. 

2.  Banks  and  Banking  «=»63%,  77(3)  — In- 
solvency—Sale  or  Assets. 

A  receiver  of  an  insolvent  bank,  or  a  bank 
commissioner  nnder  Acta  1913,  p.  462,  J  51, 
is  not  an  assignee  for  a  valuable  consideration 
of  notes  held  by  bank,  and  by  operation  of  law 
rights  and  property  of  bank  passes  to  him  pre- 
cisely in  same  condition  and  subject  to  same 
equities  as  the  bank  held  them. 

8.  Banks  and  Banking  <8=»38%,  77(5)  — In- 
solvency—Notes— Rights   ok   Assigned— 
Set-Ohf. 
One  to  whom  notes  of  an  insolvent  bank 

have  been  assigned  by  its  receiver  or  the  bank 


commissioner  acquires  only  rights  of  the  bank 
in  the  notes,  so  that,  nnder  Kirby'a  Dig.  f 
6098,  and  sections  6099,  and  9101,  as  amended 
by  Acts  1917,  p.  1441,  the  maker  of  such  a 
note  may  set  off  against  It,  in  such  assignee's 
hands,  debts  owing  him  by  the  bank,  such  as 
his  deposit  therein. 

4.  Pleading  <S=>367(5)  —  Motion  to  Make 
Definite — Answer. 

Where  the  averments  of  an  answer  are  in- 
complete, ambiguous,  or  defective,  the  remedy 
is  a  motion  to  make  them  more  definite  and 
certain. 

5.  Pleading  dp»84(8)— Intendments. 

In  determining  the  sufficiency  of  any  plead- 
ing, every  fair  and  reasonable  intendment  must 
be  indulged  in  its  support. 

6.  Banks  and  Banking  *=»185— Action  on 
Note— Set-Opf. 

One  who  had  deposit  in  bank  as  trustee  for 
another  when  bank  became  insolvent,  rendering 
him  liable  to  beneficiary,  could,  in  view  of  Kir- 
by"s  Dig.  5  6098,  and  sections  6099,  and  6101, 
as  amended  by  Acts  1917,  p.  1441,  set  off  such 
deposit  against  his  note  to  the  bank. 

Appeal  from  Circuit  Court,  Benton  County; 
J.  S.  Maples,  Judge. 

Suit  by  Towne  Young,  trustee,  against 
Funk  &  Son  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Beversed  and 
remanded. 

Towne  Young,  trustee,  brought  suit  against 
Funk  &  Son,  B.  M.  Funk  and  Brwin  C 
Funk  to  recover  the  sum  of  $149.40  and 
the  accrued  interest  alleged  to  be  due 
him  on  a  promissory  note.  The  note  is 
dated  April  27,  1914,  at  Rogers,  Ark.,  and 
is  signed  by  Funk  ft  Son,  E.  M.  Funk, 
and  Brwin  0.  Funk.  The  face  of  the  note 
was  for  8200,  and  was  due  and  payable  to 
the  order  of  the  Bank  of  Rogers  60  days  aft- 
er date,  with  interest  at  the  rate  of  10  per 
cent  per  annnm  from  maturity  until  paid. 
The  note  had  the  following  Indorsements  on 
the  back  of  it: 

"Bank  of  Rogers,  by  W.  B.  Talley,  Pres." 

"Paid  Dec  18-16,  $100.    J.  B.  D." 
"For    value    received    I    hereby    assign   and 
transfer  the  within  note  to  Towne  Young,  trus- 
tee. 

"John  M.  Davis,  Bank  Commissioner." 

The  defendant  filed  an  answer  to  the  com- 
plaint as  follows: 

"They  deny  that  they  are  indebted  to  the 
plaintiff  in  the  sum  of  $149.40,  or  in  any  other 
sum. 

"Second.  Defendants,  further  answering,  ad- 
mit that  on  April  27,  1914,  they  executed  their 
promissory  note  to  the  Bank  of  Rogers  for  the 
sum  of  $200,  bearing  10  per  cent  interest  from 
date,  and  admit  that  there  was  indorsed  as  paid 
thereon  $100,  December  18,  1916. 

"Third.  That  on  the day  of  July,  1914, 

the  said  Bank  of  Rogers,  being  insolvent  clos- 
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ad  Ha  doors,  and  wa»  with  all  Its  assets  taken 
over  by  John  M.  Davia,  state  bank  commission- 
er,  and  the  affairs  of  aaid  bank  are  now  in  pro- 
cess of  settlement  in  the  Benton  chancery 
court;  that  at  the  time  the  aaid  bank  failed  de- 
fendant Erwin  O.  Funk  had  on  deposit  in  said 
bank,  subject  to  check,  the  sum  of  $25.06;  that 
the  firm  of  Funk  &  Son  had  on  deposit  in  aaid 
bank  subject  to  check  the  sum  of  $8.37;  that 
there  is  due  and  owing  the  defendants  E.  M. 
Funk  and  Erwin  C.  Funk,  members  of  the 
firm  of  Funk  &  Son,  $33.48,  and  interest  which 
they  are  entitled  to  have  set  off  against  the  said 
note  in  suit 

"Fourth.  Defendant,  B.  M.  Funk,  further  an- 
swering for  himself,  says  that  on  the day 

of  the ,  19—,  he,  as  trustee  for  S.  C.  Wal- 
ters, deposited  in  said  bank,  for  which  he  was 
personally  responsible  to  S.  G.  Walters,  on 
time  deposit,  the  sum  of  $300;  that  at  the 
time  the  aforesaid  bank  failed  there  was  due 
and  owing  him  aa  such  trustee  from  said  bank 
the  sum  of  $300;  that  about  July,  1914,  a 
short  time  before  the  said  bank  closed  its  doors, 
he  received  from  said  bank  a  bank  draft  for 
$4.20,  being  for  the  interest  due  on  the  afore- 
said time  deposit;  that  the  bank  failed  before 
the  draft  could  be  presented  for  payment,  and 
defendant  avers  that  he  is  entitled  to  have  the 
same  applied  towards  the  payment  of  said  note. 

"Fifth.  That  the  said  several  sums  above 
mentioned  as  owing  from  the  Bank  of  Sogers 
to  defendants,  Funk  &  Son,  B.  M.  Funk,  and 
Erwin  Funk,  have  been  filed  with  the  bank 
commissioner,  and  have  been  allowed  as  sub- 
sisting claims  against  the  bankrupt  estate  of 
the  said  Bank  of  Rogers;  that  27  per  cent,  of 
said  claims  have  been  paid,  leaving  due  and  ow- 
ing these  defendants  jointly  73  per  cent,  thereof. 

"Defendants  pray  that  the  amount  of  the 
several  sums  unpaid  and  found  due  and  owing 
these  defendants  as  above  set  forth  and  men- 
tioned, or  so  much  thereof  as  may  be  nec- 
essary, be  allowed  as  set-off  against  the  amount 
that  may  be  found  due  and  owing  plaintiff  on 
the  note  in  suit,  that  the  plaintiff  take  nothing 
from  defendants,  for  their  costs,  and  for  all 
proper  relief." 

Subsequently  they  filed  an  amendment  to 
the  answer,  which  hi  as  follows: 

"Wherein  they  say  that  on  the  22d  day  of 
January,  1916,  subsequent  to  the  maturity  of 
the  note  sued  on,  plaintiff  purchased  from  John 
M.  Davia,  state  bank  commissioner,  all  of  the 
assets  of  the  aaid  Bank  of  Rogers,  including 
the  note  in  controversy,  and  defendants  aver 
that  plaintiff  purchased  the  said  note  subject 
to  the  equities  of  the  defendant." 

The  answer  was  duly  verified  by  B.  M. 
Funk.  The  defendants  also  filed  "a  motion 
to  transfer  the  case  to  equity.  The  plain- 
tiff filed  a  demurrer,  which  was  sustained  by 
the  court  The  judgment  recites  that  the  de- 
fendants refused  to  plead  farther,  but  elected 
to  stand  upon  their  answer  and  cross-com- 
plaint and  that  the  court  found  that  the  de- 
fendants are  Indebted  to  the  plaintiff  in  the 
sum  of  $174.50  as  principal  and  interest  on 
the  note. 

Judgment  was  rendered  against  the  de- 


fendants is  favor  of  the  plaintiff  for  that 
amount  and  the  defendants  have  appealed. 

W.  N.  IVie,  of  Rogers,  for  appellee. 

HART,  J.  (after  stating  the  facts  aa 
above).  The  court  erred  in  sustaining  the 
plaintiff's  demurrer  to  the  defendants'  an- 
swer and  cross-complaint  and  in  rendering 
judgment  In  favor  of  the  plaintiff  against 
the  defendants  for  the  amount  {sued   for. 

[1,2]  In  Steelman  v.  Atchley,  98  Ark.  294, 
135  S.  W.  902,  32  L.  R.  A.  (N.  S.)  1060,  the 
court  held  that  the  relation  between  a  bank 
and  a  general  depositor  being  that  of  debtor 
and  creditor,  if  a  bank  becomes  Insolvent 
a  depositor  who  is  also  indebted  to  the  bank 
may  set  off  the  amount  of  his  deposit  In  an 
action  by  the  receiver  or  assignee  of  the 
bank  to  recover  on  the  Indebtedness  due  the 
bank.  The  trend  of  all  modern  decisions  Is 
toward  liberality  In  the  allowance  of  set-offs 
In  the  case  of  Insolvency  of  the  party  against 
whom  the  set-off  Is  claimed  to  the  end  that 
only  the  true  balance  may  be  required  to  be 
paid  to  the  representative  of  the  estate  of  the 
insolvent  In  such  cases  a  receiver  is  not  an 
assignee  for  a  valuable  consideration  in  the 
ordinary  sense  of  that  term,  and  by  opera- 
tion of  law  the  rights  and  property  of  the 
bank  passes  to  him  precisely  in  the  same 
condition  and  subject  to  the  same  equities 
as  the  corporation  held  them.  So  it  Is  the 
well-established  rule  that  a  receiver  takes 
tiie  claims  In  favor  of  the  bank  subject  to  all 
the  equities  between  the  bank  and  its  de- 
positors. See  case  note  to  Ann.  Cas.  19170 
at  page  1188,  and  note  to  Ann.  Cas.  1916D 
at  page  599.  Under  our  statutes  the  bank 
commissioner  takes  the  place  of  a  receiver 
of  an  Insolvent  bank.  Section  51  of  Act  113 
of  the  Acts  of  Arkansas  1913,  p.  402. 

[S]  It  is  also  dedudble  from  the  authori- 
ties cited  above  that  the  assignee  of  the  re- 
ceiver is  entitled  to  no  greater  rights  than 
were  possessed  by  the  receiver.  The  reason 
is  that  he  only  purchases  the  rights  of  the 
bank,  and  a  note  or  demand  held  by  an  In- 
solvent bank  against  a  third  person  is  an  as- 
set of  the  bank  only  so  far  as  there  may  be 
a  balance  due  upon  the  same  after  deducting 
whatever  the  bank  may  be  owing  the  person 
against  whom  the  demand  Is  held.  Our  stat- 
ute (Kirby's  Digest,  I  0098)  provides  that  the 
defendant  may  set  forth  in  his  answer 
as  many  grounds  of  defense,  counterclaim, 
and  set-off,  whether  legal  or  equitable  as  he 
shall  have.  Sections  6099  and  6101  of  Kirby's 
Digest  defining  respectively  counterclaims 
and  set-offs,  have  been  amended  by  Act  No. 
267  of  the  Acts  1917,  p.  1441.  As  amended, 
the  counterclaim  may  be  a  cause  of  action  In 
favor  of  the 'defendants  or  some  of  them 
against  the  plaintiffs  or  some  of  them.  -  A 
set-off  maty  be  pleaded  In  any  action  for  the 
recovery  of  money  and  may  be  a  cause  of  ac- 
tion arising  either  upon  contract  or  tort    So 
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the  court  has  held  that  in  a  stilt  on  a  promis- 
sory note  the  parties  may  settle  all  matters  In 
dispute  between  them,  whether  the  respec- 
tive causes  of  action  grew  out  of  the  same 
or  different  contracts  or  whether  they  arise 
upon  contract  or  arise  out  of  some  tort 
Coats  v.  Milner,  208  8.  W.  701. 

In  the  application  of  this  statute  to  the 
facts  of  the  present  case,  It  is  readily  appar- 
ent that  Brwin  C.  Funk  had  the  right  to  set 
off  agnlnst  the  claim  of  the  plaintiff  the  sum 
of  $25.06,  which  he  had  on  deposit  In  the 
bank  at  the  time  of  Its  failure,  and  that  the 
firm  of  Punk  &  Son  had  a  right  to  set-off  the 
sum  of  $7.87,  which  the  firm  had  on  deposit 
in  the  bank  at  the  time  it  became  Insol- 
vent 

It  therefore  follows  from  the  principles  of 
law  above  announced  that  the  court  erred 
in  sustaining  the  demurrer  to  the  answer 
and  cross-complaint  of  the  defendants  and  in 
not  allowing  the  set-offs  above  referred  to  as 
claimed  by  the  defendants.  For  this  reason 
alone  the  judgment  must  be  reversed,  and  the 
lause  remanded  for  a  new  trial. 

In  the  fourth  paragraph  of  the  answer  the 
defendant  E.  M.  Funk,  further1  answering 
for  himself,  avers  that  at  the  time  the  bank 
became  insolvent  there  was  due  and  owing 
him  as  trustee  from  the  bank  the  sum  of 
$300,  that  he  had  deposited  this  sum  in  the 
bank  as  trustee  for  S.  C.  Walters  and  that 
he  was  personally  responsible  to  Walters, 
for  said  sum. 

[4,8]  In  Dickenson  v.  Hamby,  96  Ark.  163, 
131  S.  W.  674,  the  court  held  that,  where 
the  averments  of  an  answer  are  incomplete, 
ambiguous,  or  defective,  the  remedy  is  a  mo- 
tion to  make  them  more  definite  and  certain. 
The  court  further  held  that,  in  determining 
the  sufficiency  of  any  pleading,  every  fair 
and  reasonable  intendment  must  be  indulged 
in  to  support  such  pleading,  and  an  answer 
is  not  demurrable  if  the  facts  stated,  with 
every  reasonable  Inference  to  be  drawn  there- 
from, constitute  a  good  defense.  See,  also, 
Jonesboro,  L.  C.  ft  B.  R.  Co.  v.  Board  of  Di- 
rectors of  St  Francis  Levee  Dist,  80  Ark. 
816,  97  8.  W,  281. 

[•]  Tested  by  this  rule,  we  think  that  the 
demand  of  the  plaintiff  and  of  the  defendants 
were  mutual  demands,  and  that,  the  assignee 
of  the  insolvent  ■  bank  having'  sued  the  de- 
fendant for  the  collection  of  the  debt  due  to 
the  insolvent  estate,  the  defendants  may 
set  off  the  debtt  due  to  them  or  either  of  them 
from  the  insolvent*  estate  and  account  for  <the 
balance  only.  In  other  words,  we  think  it  fair- 
ly Inferable  that  the  language  of  the  para- 
graph of  the  answer. .  Just  referred  to  was 
merely  descriptive  of'  the  person  of  the  defend- 
ant Punk,  and  did  not  alter  the  right  of  die 
depositor  te  have  mutual  claims  that  are  due 
the  bank  and  himself  set  off  against  eaeh 
oCber.     TW*  view  Is   strengthened  toy  the 


averment  that  the  defendant  is  personally 
liable  for  the  amount  so  deposited  by  him. 
Mlclile  on  Banks  and  Banking,  vol.  2,  p.  1060, 
$  133  (lb),  and  cases  cited ;  Daubach  v.  Lei- 
bcrt,  87  Pa.  55;  and  Miller  v.  Franklin 
Bank,  1  Paige  (N.  Y.)  444. 

In  the  last-mentioned  case  it  was  held  that 
the  public  administrator  of  the  city  of  New 
York  is  entitled  to  offset  against  a  debt  due 
from  him  to  the  bank  a  demand  for  de- 
posits in  the  bank,  whether  made  in  his  own 
name  or  as  public  administrator.  The  court 
said  that  as  between  him  and  the  bank  he 
stood  in  the  same  situation  that  an  attorney 
would  who  had  deposited  in  the  bank  for 
safe-keeping  the  moneys  collected  for  differ- 
ent clients,  In  one  general  account  In  his 
name  as  attorney,  to  be  drawn  out  on  his 
own  check  when  called  for.  The  court  fur- 
ther said  that  in  neither  case  could  the  bank 
object  to  pay  the  money  to  the  depositor,  or 
to  allow  it  to  be  offset  against  a  demand  in 
favor  of  the  bank,  unless  they  had  notice 
from  the  persons  having  an  equitable  claim 
thereon  not  to  pay  It  We  think  this  princi- 
ple was  recognized  in  the  Bank  of  Hartford 
v.  McDonald,  107  Ark.  232,  154  S.  W.  512, 
where  the  court  held  that  a  trustee  with  full 
control  over  the  trust  funds  In  a  bank  may 
draw  them  out  at  his  will,  and  the  bank  In- 
curs no  liability  In  permitting  this  to  be  done 
so  long  as  it  does  not  participate  in  any 
breach  of  trust  resulting  in  any  misapplica- 
tion of  the  funds: 

It  follows  that  the  Judgment  must  be  re- 
versed, and  the  cause  will  be  remanded  for 
further  proceedings  according  to  law  and  not 
inconsistent  with  this  opinion. 


EASLEY  v.  BO  WE. 


(138  Ark.  58) 
(No.  141.) 


(Supreme  Court  of  Arkansas.    March  10,  1919,) 

1.  Executors  and  Administrators  $=>435— 
Actions    on    Claims  —  Jurisdiction    o» 
Courts  or  Law— Constitution. 
Before  adoption   of   Constitution   of  1874, 
courts  of  law  had  jurisdiction  to  entertain  suits 
for  claims  against 'estates  of  deceased  persons, 
if  affidavit  of  justice  and  nonpayment  of  claim, 
made  before  commencement  of  suit  was  pro- 
duced, and  jurisdiction  was  not.  disturbed   by 
adoption  Of  such  Constitution. 

%.  Executors  and  Administrators  €=>443 
(8)— Authentication  of  Claim— Statute. 
In  action  against  administratrix  to  recover 
money  collected  by  her  and  her  deceased  husband 
on  plaintiff's  notes,  affidavit  Authenticating 
claim,  setting  out  its  amount,  that  nothing  had 
been  paid  In  satisfaction,  and  that  the  amount' 
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of  $200  was  Justly  due,  was  a  substantial  com- 
pliance with  Kirby's  Dig.  |  114,  and  was  all 

that  was  required. 

3.  EXECtTTOBS  and  Aduinistbatobs  <S=»437(4) 
— Statute  of  Nonclaim— Running  of  Time 

FBOM  GBANT  OF  LiETTEBS. 

Under  the  statute  of  nonclaim,  suit  against 
an  administratrix,  with  claim  produced  and 
properly  authenticated,  must  be  brought  within 
one  year  after  the  grant  of  letters. 

4.  Executors  AND  Aduinistbatobs  4=9228(3) 
—Exhibition  of  Claim— Action  as  Ex- 
hibition—Statutes. 

Under  Kirby's  Dig.  |  112,  bringing  of  ac- 
tion against  administrator  within  one  year  after 
his'  appointment  is  legal  exhibition  of  claim  or 
demand  against  estate,  satisfying  the  statute  of 
nonclaim;  but  action  in  justice  court  against 
administratrix  in  her  personal  capacity  cannot 
be  treated  aa  such  legal  exhibition  of  claim. 

Appeal  from  Circuit  Court,  Hot  Spring 
County;   W.  H.  Evans,  Judge. 

Suit  by  Ada  Rowe  and  others  against,  Mrs. 
Ella  Easley  administratrix.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed and  dismissed. 

E.  H.  Vance,  Jr.,  of  Malvern,  for  appellant. 
Jabez  M.  Smith,  of  Malvern,  for  appellees. 


HUMPHREYS,  J.  On  October  15,  1917, 
appellees  Instituted  suit  against  appellant,  as 
administratrix  of  the  estate  of  C.  H.  Easley, 
deceased,  In  the  Hot  Spring  circuit  court, 
to  recover  $200,  with  interest  at  the  rate  of 
8  per  cent,  per  annum  from  the  7th  day  of 
November,  1911,  for  money  which  had  been 
collected  on  notes,  belonging  to  appellees, 
partly  by  C.  H.  Easley,  in  his  lifetime,  and 
partly  by  appellant,  as  administratrix  of 
the  estate  of  C.  H.  Easley,  deceased.  It  was 
alleged  that  appellant  was  appointed  admin- 
istratrix of  the  estate  of  C.  H.  Easley,  de- 
ceased, on  the  23d  day  of  November,  1916. 
With  the  complaint,  an  affidavit  of  the  Jus- 
tice and  nonpayment  of  the  claim  was  pro- 
duced, of  date  September  24,  1917. 

Appellant  denied  that  the  notes  upon  which 
the  money  had  been  collected  by  her  hus- 
band, C.  H.  Easley,  in  his  lifetime,  and  by 
her,  as  administratrix  of  his  estate,  were  the 
property  of  appellees;'  also  denied  that  she 
was  appointed  administratrix  of  the  estate 
of  C.  H.  Easley,  deceased,  on  the  23d  day  of 
November,  1916;  and,  as  an  additional  de- 
fense, pleaded  the  statute  of  nonclaim,  alleg- 
ing that  letters  of  administration  of  the  es- 
tate of  C.  H.  Easley,  deceased,  were  issued 
to  her  on  September  26,  1916,  and  that  the 
suit  was  not  Instituted  by  appellees  until 
October  15,  1917.  Appellees  filed  a  reply  to 
the  answer  of  the  administratrix,  setting  up 
that,  after  appellant  was  appointed  adminis- 


tratrix, appellees  Instituted  suit  against  ap- 
pellant In  the  court  of  J.  M.  Ketchum,  a  Jus- 
tice of  the  peace  of  Henderson  township, 
which  was  appealed  to  the  circuit  court  on 
the  30th  day  of  July,  1917,  and  nonsuit  there 
taken  in  said  suit  without  prejudice.  Appel- 
lant filed  an  answer  to  appellees'  reply,  de- 
nying that  there  had  been  a  suit  instituted 
after  her  appointment  as  administratrix  be- 
fore J.  M.  Ketchum,  a  Justice  of  the  peace, 
against  her  as  administratrix  of  the  estate 
of  C.  H.  Easley,  deceased. 

The  cause  was  submitted  to  a  Jury  on  the 
pleadings,  evidence,  and  instructions  of  the 
court.  The  Jury  returned  a  verdict  in  favor 
of  plaintiffs  for  $75  each,  and .  a  Judgment 
was  rendered  in  accordance  therewith. 
Proper  steps  were  had  and  done,  and  an  ap- 
peal has  been  prosecuted  to  this  court  from 
said  Judgment 

[1]  Appellant  first  contends  that  this  cause 
of  action  was  exclusively  cognizable  In  the 
probate  court  of  Hot  Spring  county,  and  that 
it  was  error  for  the  circuit  court  to  entertain 
Jurisdiction  of  the  action.  Before  the  adop- 
tion of  the  Constitution  of  1874,  courts  of 
law  hid  jurisdiction  to  entertain  suits  for 
claims  against  the  estate  of  deceased  per- 
sons, if  an  affidavit  of  the  justice  and  non- 
payment of  the  claim,  made  before  the  com- 
mencement of  the  suit  was  produced.  Ryan 
et  al.,  Use,  etc,  v.  Lemon,  Adm'r,  7  Ark. 
78;  Beirne  &  Bunuude  v.  Imboden  et  al.;  14 
Ark.  237;  Alter  v.  Kinsworthy,  Adm'r,  30 
Ark.  756;  Eddy  v.  Loyd,  90  Ark.  340,  119  S. 
W.  264.  The  jurisdiction  to  entertain  such 
suits  by  courts  of  law  was  not  disturbed  by 
the  adoption  of  the  Constitution  of  1874. 
Turner  v.  Rogers,  49  Ark.  51,  4  S.  W.  193; 
Meredith  v.  Scalllon,  51  Ark.  361,  11  S.  W. 
516,  3  L.  R,  A.  812. 

[2]  It  Is  next  Insisted  by  appellant  that  the 
claim  was  not  properly  authenticated.  The 
affidavit  of  the  authentication  set  out  the 
amount  of  the  claim,  that  nothing  had  been 
paid  toward  the  satisfaction  thereof,  and 
that  the  amount  of  $200  was  justly  due. 
This  was  a  substantial  compliance  with  the 
form  of  affidavit  required  In  section  114  of 
Kirby's  Digest  A  substantial  compliance  In 
the  matter  of  form  of  the  affidavit  Is  all  that 
Is  required.  Wilkerson  v.  Ends,  97  Ark.  296, 
133  S.  W.  1039 ;  Hayden  v.  Hayden,  105  Ark. 
95,  150  S.  W.  415;  Davenport  v.  Davenport, 
110  Ark.  222,  161  S.  W.  189. 

[J,  4]  Lastly,  it  Is  Insisted  that  the  claim, 
or  demand,  is  barred  by  the  statute  of  non- 
claim.  The  undisputed  evidence  in  the  case 
disclosed  that  the  application,  bond,  and  let- 
ters of  administration  were  all  dated  Septem- 
ber 26,  1910;  that  she  made  out  her  Inven- 
tory and  appraisement  of  the  estate  on  Oc- 
tober 16, 1916,  and  filed  them  on  October  21, 
1916 ;  that  the  letters  were  recorded,  through 
mistake  of  the  deputy  clerk,  on  November  23, 
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1916;  that  this  suit  was  Instituted  on  Octo- 
ber 15,  1917,  more  than  one  year  after  the 
date  of  the  letters  of  administration.  Appel- 
lees insist  that  the  statute  of  nonclaim  did 
not  begin  to  run  until  the  letters  of  adminis- 
tration were  recorded  on  November  23,  1916, 
and  that  the  statutory  bar  did  not  attach, 
because  the  suit  was  instituted  within  one 
year  from  that  time.  Appellees  are  in  error 
In  this  contention.  This  court  has  held  (quot- 
ing syllabus  1)  that — 

"All  claims  against  the  estates  of  deceased 
persona  mast  be  exhibited,  duly  authenticated, 
to  the  administrator  or  executor,  within  two 
vears  after  the  grant  of  letters,  as  decided  hi 
Walker,  Adm'r,  v.  Byers,  14  Ark.  246."  Ben- 
nett et  at  v.  Dawson,  et  al.,  15  Ark.  412. 


The  time  has  been  changed  In  the  statute 
of  nonclaim  from  two  years  to  one  year 
since  the  decree  In  Walker,  Adm'r,  v.  Byers, 
supra,  so  under  the  statute  as  it  now  stands, 
a  suit  with  claim  produced  and  properly  au- 
thenticated must  be  brought  within  one  year 
after  the' grant  of  letters.  However,  it  is  in- 
sisted by  appellees  that  they  brought  suit 
against  appellant  before  J.  M.  Ketchum,  a 
Justice  of  the  peace,  within  one  year  from  the 
date  of  the  letters,  which  case  was  appealed 
to  the  circuit  court,  where  a  nonsuit  was  tak- 
en without  prejudice  on  the  30th  day  of  July, 
1917,  less  than  a  year  before  the  institution 
of  the  present  suit  It  is  insisted  that  they 
had  one  year  within  which  to  Institute  the 
suit  after  the  nonsuit  was  taken.  Section 
112  of  Kirby's  Digest  is  as  follows : 

"All  actions  commenced  against  any  executor 
or  administrator  after  the  death  of-  the  testa- 
tor or  intestate  shall  be  considered  demands 
legally  exhibited  against  such  estate,  from  the 
time  of  serving  the  original  process  on  the  ex- 
ecutor or  administrator,  and  shall  be  classed 
accordingly." 


Thus  it  will  be  seen  that  the  bringing  of 
an  action  against  an  administrator  within 
one  year  after  the  appointment  is  a  legal  ex- 
hibition of  the  claim  or  demand  against  the 
estate.  Had  such  a  suit  been  brought,  and 
nonsuited  without  prejudice,  appellees  could 
have  brought  another  suit  at  any  time  there- 
after against  appellant  in  her  representative 
capacity.  But,  on  inspection  of  the  record, 
we  have  ascertained  that  the  suit  Instituted 
before  J.  M.  Ketchum  was  a  suit  against  Mrs. 
Klla  Easley  in  her  personal  capacity,  and,  for 
that  reason,  the  suit  cannot  be  treated  as  a 
legal  exhibition  or  presentation  of  the  claim 
against  the  estate.  It  follows  that  it  was 
necessary  to  have  brought  this  suit  within 
one  year  from  the  appointment  of  the  admin- 
istratrix. 

For  the  error  indicated,  the  cause  is  re- 
versed and  dismissed. 


(188  Ark.  1) 
KANSAS  CITY  SOUTHERN  RT.  CO.  v.  FT. 
SMITH  COMPRESS  CO.  (No.  123.) 

(Supreme  Court  of  Arkansas.    Feb.  24,  1919.) 

1.  Appeal  and   Ebkob  «J=>10C2— Questions 
fob  Jury— Conflicting  Evidence. 

Findings  of  fact  by  jury  on  conflicting  evi- 
dence are  conclusive  on  appeal. 

2.  Carriers      <S=»100(1>— Demubbagb— Right 
to  Chabge. 

Under  a  contract  between  a  railroad  and 
a  cotton  compress  company,  wherein  latter 
agreed  to  pay  demurrage  on  cars  remaining  un- 
loaded, railroad  will  not  be  allowed  to  recover 
demurrage,  where  failure  to  unload  was  due  to 
fault  of  railroad  in  not  furnishing  cars  for  out- 
bound cotton. 

3.  Cabbiebs     «=»100(1)— Contracts— Demub- 
bage. 

A  stipulation,  in  an  agreement  between  a 
railroad  and  a  cotton  compress  company,  that 
latter  would  not  hold  railroad  for  penalties  or 
damages  for  failure  to  furnish  cars,  was  not 
an  agreement  on  part  of  compress  company 
not  to  set  up  as  a  defense,  in  a  suit  by  the  rail- 
road for  demurrage  on  unloaded  cars,  that  it 
was  prevented  from  carrying  out  its  contract 
by  refusal  of  railroad  to  furnish  cars. 

4.  Cabbiebs  <s=>100(1)— Demubbage  —  Fail- 
ure to  Fubnish  Cabs. 

Where  a  railroad  and  a  cotton  compress 
company  entered  into  agreement,  whereby  latter 
agreed  to  pay  demurrage  on  unloaded  cars,  held, 
in  an  action  by  railroad  for  demurrage,  in  view 
of  the  evidence,  that  it  was  not  contemplated 
that  compress  company  was  to  depend  upon  oth- 
er railroads  for  empty  cars  to  be  loaded  with 
outbound  cotton,  so  as  to  relieve  the  contract- 
ing railroad  of  duty  to  furnish  such  cars. 

5.  Cabbiebs  «=»100(1)— Demurrage— Conges- 
tion— Notice. 

Under  a  contract  between  a  railroad  and  a 
cotton  compress  company,  wherein  it  was  agreed 
that  compress  company  could  by  giving  written 
notice  of  a  congestion  refuse  to  receive  more 
cotton,  railroad  could  not  recover  demurrage  on 
unloaded  cars  due  to  congestion,  where  its 
agents  had  knowledge  of  congestion  at  all  times 
and  that  situation  was  being  constantly  accentu- 
ated, although  no  written  notice  was  given. 

Wood  and  Hart,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Sebastian 
County;  Paul  Little,  Judge. 

Action  by  the  Kansas  City  Southern  Rail- 
way Company  against  the  Ft.  Smith  Com- 
press Company.  From  a  Judgment  in  its 
favor  for  part  of  the  relief  prayed  for,  plain- 
tiff appeals.   Affirmed. 

.Tas.  B.  McDonough,  of  Ft  Smith,  for  ap- 
pellant. 
Harry  P.  Dally,  of  Ft  Smith,  for  appellee. 

SMITH,  J.  The  parties  to  this  litigation, 
the  Kansas  City  Southern  Railway  Company, 
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hereinafter  referred  to  as  the  appellant,  and 
the  Ft.  Smith  Compresa  Company,  herein- 
after referred  to  as  the  appellee,  entered  Into 
the  contract  out  of  which  the  litigation 
arises  on  September  1,  1916,  the  relevant 
features  of  which  are  as  follows: 
It  is  recited: 

That  appellant,  which  brought  this  suit  to  re- 
cover the  damage  by  way  of  demurrage  for  an 
.illeged  violation  of  the  .contract,  owns  and  op- 
erates certain  side  tracks  and  switches  connect- 
ing the  railroad  with  the  premises  and  property 
of  the  appellee  compress  company.  "That  by 
reason  of  the  nature  of  cotton  and  the  commer- 
cial practices  .and  customs  under  which  it  is 
handled,  and  by  reason  of  the  conditions  of 
buying,  selling,  storing,  and  transporting  it, 
and  by  reason  of  and  for  the  general  convenience 
of  all  concerned,  the  railway  company  and  the 
compress  company  agree  and  covenant  to  occupy 
and  use  jointly  the  property  and  premises  of 
the  compress  company  for  the  several  purposes 
and  to  the  extent  hereinafter  set  forth. 

"The  intent  and  purpose  of  this  agreement, 
among  other  things,  is  to  confirm  the  compress 
company  as  the  limited  agent  of  the  railway 
company  for  the  purpose  of  receiving  cotton 
from  the  railway  company,  delivering  cotton  to 
the  railway  company,  loading  and  unloading 
cotton  from  and  into  the  cars  of  said  railway 
company,  making  proper  delivery  of  cotton  in 
the  custody  of  said  compress  company  so  far 
as  concerns  the  interest  of  the  railway  company, 
and,  as  principal,  to  furnish  the  premises  for 
the  use  of  the  railway  company  as  a  cotton 
depot  under  and  subject  to  all  the  terms  and 
conditions  of  this  agreement  and  the  lawfully 
published  tariffs  and  regulations  of  the  rail" 
way  company  with  respect  to  the  transporta- 
tion and  handling  of  cotton." 

There  follows  an  enumeration  of  four 
grades,  designated,  respectively,  as.  (a),  (b), 
(c),  and  (d),  which  the  contract  provided 
should  be  handled  by  the  compress  company. 

Class  (a)  was  ,cotton  delivered  by  the  own- 
ers to  the  compress  company  and  intended 
for  shipment  over  the  lines  of  the  railway 
company  and  its  connecting  carriers.  This 
grade  of  cotton  is  also  referred  to  as  "wagon" 
cotton,  it  being  delivered  to  the  compress 
company  on  wagons. 

Class  (b)  was  cotton  consigned  to  compress 
points  on  local  bills  of  lading  and  so  consign- 
ed that,  when  delivery  is  made  by  the  rail- 
way company  to  the  compress  company  for 
the  consignees  thereof,  the  contract  of  car- 
riage made  by  the  railway  company  is  com- 
pleted. 

Class  (c)  was  cotton  destined  to  compress 
points  consigned  to  "order,"  or  in  any  other 
manner,  which  is  to  be  held  by  the  compress 
company  for  account  of  the  railway  company 
until  released  by  the  railway  company.  As 
to  this  class,  the  contract  provides: 

"The  railway  company  may  place  the  cars 
containing  such  cotton  alongside  the  compress 
platform  and  when  the  railway  company  fur- 
nishes to  the  compress  company  a  written  state- 
ment of  such  cotton  showing  plainly  that  it  is 


covered  by  an  'Order*  bill  of  lading,  or  is  for 
any  other  reason  to  be  held  for  its  account,  the 
compress  company  agrees  to  receive  and  un- 
load such  cotton  and  deliver  to  the  agent  of 
the  railway  company  compress  warehouse  re- 
ceipts therefor.  The  compress  company  further 
agrees  to  hold  such  cotton  and  be  responsible 
to  the  railway  company  for  the  loss  of  or  dam- 
age thereto  occasioned  ha  any  manner  howso- 
ever other  than  fire  until  such  cotton  is  released 
in  •  writing  by  the  railway  company  and  the 
compress  warehouse  receipts  are  surrendered  to 
said  compress  company." 

Class  (d)  was  cotton  covered  by  through 
bills  of  lading  delivered  by  the  railway  com- 
pany to  the  compresa  company  for  compres- 
sion, the  time  allowed  for  that  purpose 
being  only  48  hours  unless  extended  by  the 
railway  company. 

The  contract  further  provided  that,  if 
appellee  should  be  unable  to  handle  the  cot- 
ton at  any  time  by  reason  of  congestion  or 
accident  to  its  plant,  it  should  have  the  right 
to  cease,  temporarily,  to  receive  cotton  fall- 
ing in  either  class  (b)  or  (c)  after  causing 
written  notice  of  such  intention  to  he  served 
upon  the  resident  station  agent  of  the  appel: 
tent  company  86  hours  before  it  became  effec- 
tive. It  was  further  provided  that,  in  the 
event  of  failure  of  appellee  to  promptly  load 
or  unload  cars  placed  for  loading  or  unload- 
ing, it  should  pay  appellant  $1  per  car  per 
day  for  each  day,  or  fraction  thereof,  after 
48  hours  (Sundays  and  legal  holidays  except- 
ed) from  the  time  each  car  was  placed  for 
loading  or  unloading,  or  when  tendered  and 
appellee  was  unable  to  accept. 

The  complaint  alleged  that  during  the 
months  of  October,  November,  and  December. 
1916,  the  appellee  had  retained  cars  of  the  ap- 
pellant over  and  above  the  free  time  allowed 
amounting  to  2.693  cars  for  one  day,  and 
prayed  Judgment  for  the  sum  of  $2,698.  An 
itemized  statement  of  this  demurrage  was 
furnished,  and  its  accuracy  appears  to  be  con- 
ceded ;  but  appellee  seeks  to  avoid  the  liabil- 
ity which  the  contract  would  otherwise  im- 
pose by  showing  that  the  delay  In  unloading 
cars  upon  which  the.  claim  for  demurrage 
was  based  was  wholly  due  to  the  fault  of 
appellant  in  not  furnishing  cars  to  forward 
cotton  alrendy  received  from  appellant  and 
compressed  by  appellee  and  which  had  been 
ordered  out  by  appellant  and  for  which  ap- 
pellant had  Issued  bills  of  lading,  and  that, 
during  the  whole  of  the  period  of  time  dur- 
ing which  the  claim  for  demurrage  had  ac- 
crued, appellant  was  constantly  tendering  to 
appellee  cotton  to  be  unloaded  and  com- 
pressed, while  refusing  and  falling  to  fur- 
nish cars  Into  which  to  load  said  cotton 
when  compressed,  although  appellant  had 
ordered  said  cotton  out  and  had  Issued  bills 
of  lading  therefor,  and  that  during  all  said 
period  it  was  constantly  notifying  appellant 
that  it  could  not  properly  unload  cars  of 
inbound  cotton  unless  cars  were  furnished 
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for  outbound  cotton  which  had  been  com- 
pressed and  for  which  appellant  had  actually 
Issued  bills  of  lading,  and  that  appellant 
company  at  all  times  had  full  knowledge  of 
these  facts,  and  through  its  offMbre  and 
agents  had  waived  any  right  to  recover  from 
appellee  for  failure  to  unload  Bald  cotton. 

This  litigation  involves  only  class  (c)  cot- 
ton. As  previously  stated,  this  was  cotton 
which  had  been  shipped  from  points  along 
appellant's  line  of  railroad  and  which  was 
shipped  out  of  the  compress  on  the  orders  of 
appellant  and  upon  its  bills  of  lading.  As  to 
such  cotton,  it  was  admitted  by  appellant 
that  it  not  only  received  the  freight  from 
the  point  of  origin  on  its  line  to  Ft.  Smith, 
but  also  shared  with  the  carrier  which  haul- 
ed the  cotton  to  its  final  destination  (usually 
some  city  of  export)  the  freight  earned  on  tills 
long  haul.  It  was  shown  that  the  custom  had 
prevailed  for  the  Iron  Mountain  Railroad  and 
the  Frisco  Railroad  (other  railroads  running 
out  of  Ft  Smith)  to  furnish  the  cars  for 
shipments  of  cotton  routed  over  their  lines, 
although  the  bills  of  lading  were  Issued  by 
the  appellant  company.  Prior  to  1916,  there 
had  been  no  difficulty  in  obtaining  cars ;  but 
the  cotton  crop  of  that  year  was  marketed 
unusually  early,  and,  on  account  of  the  high 
price  prevailing,  was  marketed  with  unusual 
rapidity,  so  that  a  sufficient  number  of  can 
were  not  available  to  supply  the  demand  for 
cars. 

It  is  undisputed  that  repeated  and  insist- 
ent requisitions  for  cars  were  made  by  ap- 
pellee on  both  the  Iron  Mountain  end  Frisco 
Railroads,  but  those  railroad  companies  re- 
fused to  furnish  their  own  cars  for  the  ship- 
ment of  cotton  covered  by  bills  of  lading 
Issued  by  appellant  It  is  also-  undisputed 
that,  when  appellant  ordered  out  cotton, 
it  designated  the  railroad  over  whose  line 
it  was  to  be  shipped.  Appellee  could  only 
tender  the  cotton  to  the  designated  carrier 
and  demand  cars  into  which  to  load  it  and 
appellant  was  advised  that  these  cars  were 
not  being  furnished  and  that  because  of  this 
failure  the  congestion  at  the  compress  was 
daily  becoming  more  acute. 

Appellee's  managing  officer'  did  not  con- 
tend that  all  the  delay  In  unloading  cars  was 
attributable  to  the  loading  and  unloading  of 
class  (c)  cotton,  and  estimated  that  20  per 
cent,  of  the  demurrage  accrued  on  account 
of  cotton  of  other  classes.  Liability  for  this 
20  per  cent.  Is  admitted,  and  reversal  of  the 
Judgment  for  that  amount  against  appellee 
is  not  asked.  The  Judgment  was  rendered 
for  only  this  20  per  cent,  and  appellant 
complains  of  that  fact,  and  Insists  that  Judg- 
ment should  be  rendered  here  for  the  remain- 
ing 80  per  cent  of  the  accrued  demurrage. 

At  appellant's  request,  the  trial  court  told 
the  Jury  that  if  no  part  of  the  demurrage 
accrued  by  reason  of  the  failure  or  refusal 
of  appellant  to  furnish  reasonably  adequate 


car  faculties,  appellant  would  be  entitled 
to  the  demurrage  claimed.  But  at  appellee's 
request  and  over  appellant's  objection,  the 
court  gave  the  convene  of  this  instruction, 
and  told  the  Jury  that  if  a  part  of  the  de- 
murrage claimed  accrued  because  of  the  fatt- 
nre  of  appellant  to  furnish  reasonably 
adequate  car  facilities  for  handling  outbound 
cotton  ordered  out  by  the  appellant  then  as 
to  such  demurrage  accrued  by  reason' of  that 
fact  the  appellant  would  not  be  entitled  to 
recover.  x 

0,  JJ  This  instruction  Is  decisive  of  the 
case,  as  the  verdict  of  the  Jury  is  conclusive 
as  to  the  extent  -to  which  the  demurrage 
accrued  on  some  other  account.  We  approve 
this  instruction,  because'  it  is,  an  application 
of  the  elementary  principle  that  .a-  party  to 
a  contract  cannot  render  Its  -  performance 
Impossible  by  the  other  contracting  part) 
and  then  sue  for  damages  for  its  breach. 

[3]  It  Is  very  earnestly  Insisted  that  Judg- 
ment should  be  rendered  here  for  the  fuB 
amount  sued  for,  because  appellee  admits  that 
there  was  demurrage  to  the  extent  alleged, 
and  it  is  pointed  out  that  the  contract  pro 
vides  that  "the  railroad  company  shall  not 
be  liable  to  the  Compress  Company .  for  any 
damages  or'  penalties,  whether  statutory  or 
otherwise,  on  account  of  any  failure  to  fur- 
nish or  to  promptly  furnish  '  cars;"  and 
it  Is  argued  that  to  allow  any  credit  on 
the  admitted  demurrage  by  reason  of  the 
failure  to  furnish  cars  is  to  adopt  a 
measure  of  damages  on  that  account  which 
contravenes  the  express  recital  of  the  eon- 
tract  that  no  such  damages  shall  be  allowed. 
But  it  is  pointed  out  in  appellee's  brief  that 
the  agreement  that  the  railway  company 
should  not  be  liable  for  damages  for  failure 
to  furnish  cars  might  operate  to  defeat  an 
independent  suit  for  damages  on  that  account 
without  having  the  effect  of  precluding  the 
compress  company  from  setting  up  this 
failure  to  furnish  cars  to  defeat  a  suit 
against  it  for  demurrage  for  failure  to  unload 
cars,  when  this  failure  to  unload  the  cars  was 
caused  '  by  the  railroad's  antecedent  failure 
to  furnish  cars  to  load  out  cotton  which  had 
already  been  compressed,  thereby  affording 
the  necessary  space  for  unloading  the  cars  in 
question.  In  other  words,  the  agreement  of 
the  compress  company  not  to  hold  the  railway 
company  for  penalties  or  damages  for  failure 
to  furnish  cars  cannot  be  construed  as  an 
agreement  on  the  part  of  the  compress  com- 
pany, in  a  suit  by  the  railway  compaify 
against  it  not  to  set  up  and  prove,  as  a  de- 
fense, that  it  was  prevented  from  carrying 
out  the  contract  by  the  refusal  of  <the  rail- 
way company  to  perform  Its  duty  In  furnish- 
ing cars. 

[4]  It  is  insisted  on  behalf  of  appellant  that 
inasmuch -as  the  custom  had  been,  prior  to 
1916,  for  both  the  Iron  Mountain  and  the 
Frisco  Railroads  to  furnish  cars  upon  demand, 
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the  parties  most  be  held  to  have  contracted 
with  reference  to  this  custom.  But  on  be- 
half of  appellee  It  Is  shown  that  no  Issue 
about  the  duty  to  famish  cars  had  ever 
arisen  prior  to  1916,  and  appellee's  manager 
testified  that  the  compress  company  had 
never  acknowledged  the  existence  of  any 
custom  absolvlnjwthe  appellant  from  the  duty 
to  furnish  cars  for  the  shipment  of  cotton 
covered  by  appellant's  bills  of  lading.  Ap- 
pellee was  not  a  carrier  and  had  no  cars  of 
Its  own,  and  It  could  only  call  upon  the 
railroads  to  furnish  the  cars  for  the  ship- 
ment of  cotton  covered  by  appellant's  bills 
of  lading,  and  In  doing  so  It  was  acting  as 
the  agent  of  appellant,  and  appellee  as  ap- 
pellant's agent  made  repeated  demands  for 
these  cars,  and  as  frequently  advised  appel- 
lant that  these  demands  were  not  being  sup- 
plied, and  appellant  itself  made  no  offer 
of  Its  own  cars.  Under  these  circumstances, 
the  court  was  warranted  in  giving,  at  ap- 
pellee's request,  the  instruction  set  out 
above. 

[I ]  It  Is  finally  Insisted  that  appellee  failed 
to  give  appellant  the  written  notice  which 
the  contract  provided  should  be  given  in  case 
of  congestion.  Such  a  notice  would  have  ac- 
complished no  result,  as  It  Is  not  even  claimed 
by  appellant  that  its  policy  would  have  been 
altered  had  written  notice  been  given.  It 
is  undisputed  that  appellant's  agents,  not  only 
were  warned  of  the  congestion,  but  these 
agents  admit  having  knowledge  of  this  con- 
gestion at  all  times  and  that  the  situation 
was  being  constantly  accentuated  by  the 
continued  delivery  of  cotton  at  the  compress, 
and  a  written  notice  could  have  imparted  no 
additional  knowledge  to  appellant 

Finding  no  error,  the  Judgment  is  affirmed. 

WOOD  and  HART,  J  J.,  dissent 


(138  Ark.  162) 

ARKANSAS-LOUISIANA  HIGHWAY  IM- 
PROVEMENT DIST.  v.  DOUGLAS- 
GOULD  &  STAR  CITY  ROAD  IM- 
PROVEMENT DIST.     (No.  136.) 

(Supreme  Court  of  Arkansas.    March  10,  1919.) 

1.  Venue   <fc=>4  —  Transitory  Action  — In- 
junction Suit  bt  Road  Improvement  Dis- 
trict—"Local  Action." 
Action  by  road  improvement  district  against 
highway   improvement  district  to   enjoin   com- 
missioners of  defendant  district  from  extending 
the  whole  of  its  assessments  against  lands  in 
county  embraced  in  plaintiff  district  is  In  its 
general  nature  not  local,   but  transitory,  not 
falling  within  definitions  of  local  actions  found 
in  Kirby's  Dig.  $  6060,  subds.  1-1. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Local  Ac- 
tion.] 


2.  Highways  <8=>90  —  Injunction  Suit  Be- 
tween Road  Districts— Statute. 

Under  Acts  1917,  p.  1366,  creating  the  Ar- 
kansas-Louisiana Highway  Improvement  Dis- 
trict, suj|  against  such  district  by  the  Douglas- 
Gould  ft  Star  City  Road  Improvement  District 
created  by  Acts  1917,  p.  1714,  to  restrain  com- 
missioners of  defendant  district  from  extending 
whole  of  assessments  against  lands  in  county, 
including  lands  embraced  in  plaintiff  district, 
should  have  been  brought  in  Desha  county, 
domicile  of  defendant  district. 

3.  Dismissal  and  Nonsuit  $=»55— Venue. 

A  suit  brought  in  the  wrong  county  should 
have  been  dismissed. 

Appeal  from  Lincoln  Chancery  Court;  John 
M.   Elliott,   Chancellor. 

Suit  by  the  Douglas-Gould  ft  Star  City 
Road  Improvement  District  against  the  Ar- 
kansas-Louisiana Highway  Improvement  Dis- 
trict From  decree  for  complainant  defend- 
ant appeals.  Decree  reversed,  and  cause  re- 
manded, with  directions  to  dismiss. 

Rose,  Hemingway,  Oantrell  &  Loughbor- 
ough, of  Little  Rock,  for  appellant 
A.  J.  Johnson,  of  Star  City,  for  appellee. 

McCULLOCH,  a  J.  Appellant  Is  an  im- 
provement district  created  by  special  act  of 
the  Legislature  (Acts  1917,  p.  1366),  embrac- 
ing lands  in  Ashley,  Chicot,  Desha,  Drew, 
and  Lincoln  counties  for  the  purpose  of  con- 
structing certain  roads  described  in  the  stat- 
ute. An  attack  was  made  on  the  validity 
of  the  statute,  but  It  was  declared  valid  In 
the  decision  of  this  court  in  Bennett  v.  John- 
son, 130  Ark.  507,  197  S.  W.  1148. 

Appellee  district  was  created  by  a  special 
statute  enacted  at  the  session  of  1917  (Acts 
1917,  p.  1714),  embracing  certain  territory 
in  Lincoln  county,  for  the  purpose  of  improv- 
ing a  road  in  that  county. 

The  two  statutes  are  quite  similar  in  form, 
and  each  provides  for  the  appointment  of 
commissioners,  with  power  to  levy  assess- 
ments and  to  borrow  money,  and  to  construct 
the  Improvements  described  in  the  statutes. 
The  act  creating  appellee  district  went  into 
effect  seven  days  later  than  the  act  creating 
the  other  district  and  contains  the  following 
provision: 

"Sec.  84.  Any  land  the  district  may  acquire 
may  be  sold  by  the  commissioners  for  the  price 
and  on  the  terms  they  deem  best.  A  portion  of 
the  lands  in  the  district  created  under  this  act 
are  embraced  in  the  Arkansas-Louisiana  Road 
Improvement  District  and  It  1b  hereby  declared 
that  the  lands  which  are  embraced  In  both  dis- 
tricts will  be  benefited  equally  by  the  two  roads, 
and  that  tbe  assessment  of  benefits  made  up- 
on said  lands  shall  be  at  the  same  rate  as  the 
other  lands  similarly  situated  in  said  Arkansas- 
Louisiana  Road  Improvement  District  and  in 
tbe  district  created  under  this  act  so  that  the 
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tax  derived  from  said  lands  shall  be  equally 
divided  between  the  two  districts." 

The  two  organizations  were  perfected  un- 
der the  respective  statutes,  and  are  proceed- 
ingwith  the  construction  of  the  Improvements. 
The  commissioners  in  appellant  district  pro- 
ceeded to  levy  assessments  on  all  the  lands 
In  the  district,  including  the  lands  In  Lin- 
coln county  which  are  embraced  In  appellee 
district,  and  the  present  action  Is  one  insti- 
tuted In  the  chancery  court  of  Lincoln  county 
by  the  commissioners  of  appellee  district 
against  appellant  to  enjoin  the  commissioners 
of  the  latter  district  from  extending  the 
whole  of  the  assessments  against  the  lands 
In  Lincoln  county.  The  prayer  of  the  com- 
plaint la  that  appellant  district  "and  its 
board  of  commissioners  be  restrained  from 
extending  for  assessment  and  collection  more 
than  one-half  of  the  benefits  they  had  assess- 
'  ed  against  the  lands." 

Counsel  for  appellant  appeared  In  the 
action  and  filed  a  motion  to  quash  the  serv- 
ice of  process  and  dismiss  the  action  on  the 
ground  that  the  action  was  improperly  In- 
stituted In  Lincoln  county,  whereas  the 
venue  was  properly  In  Desha  county.  The 
court  overruled  the  motion,  and  appellant 
filed  an  answer  in  the  action,  but  preserved 
its  objection  to  the  institution  of  the  action 
In  the  wrong  county.  Final  decree  was  ren- 
dered In  favor  of  appellee  In  accordance 
with  the  prayer  of  its  complaint,  and  an 
appeal  has  been  duly  prosecuted  to  this 
court. 

We  are  of  the  opinion  that  under  the 
statutes  of  this  state  the  venue  in  this  action 
was  In  Desha  county,  and  that  the  court 
erred  in  refusing  to  sustain  appellant's  mo- 
tion to  quash  the  service  and  dismiss  the 
action. 

The  special  statute  creating  appellant  dis- 
trict contains  the  following  provision: 

"The  said  commissioners  and  their  successors 
in  office  shall  compose  a  body  corporate  for  the 
purpose  of  this  act  under  the  name  and  style 
of  'Arkansas-Louisiana  Highway  Improvement 
District,'  and  by  this  name  may  contract,  and 
sue  and  be  sued.  The  domicile  of  the  corpora- 
tion shall  be  in  McQehee,  in  Desha  county,  and 
ail  suits  against  it  shall  be  by  service  on  one  of 
the  commissioners  in  that  county."    Section  4. 

[1, 2]  The  present  action  Is  in  its  general 
nature,  not  local,  but  transitory.  It  does 
not  fall  within  the  definitions  of  local  ac- 
tions found  in  either  of  the  four  subdivi- 
sions of  section  6060  of  Kirby's  Digest.  The 
action  does  not  relate  to  the  recovery  of  real 
estate,  or  an  Interest  therein,  nor  for  the 
sale  of  real  estate  under  a  mortgage  or  other 
Hen,  or  for  an  Injury  to  real  estate.  It  Is 
merely  a  controversy  between  the  two  dis- 
tricts with  respect  to  funds  to  be  raised  by 
assessments   on   certain  real   property,  and 


does  not  constitute  the  kind  of  action  men- 
tioned in  the  section  of  the  statute  referred 
to  above.  The  special  statute  creating  the 
district,  however,  fixes  the  venue  In  the 
county  of  the  domicile  of  the  defendant. 

IS]  The  suit  having  been  brought  la  the 
wrong  county,  It  follows  that  the  same  should 
have  been  dismissed.  The  decree  is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  the  chancery  court  to  dismiss- 
the  action. 


(137  Ark.  410) 
MOONEX  v.  STATE.    (Noa.  137,  144.) 

(Supreme  Court  of  Arkansas.    March  10,  1919.) 

1.  Laecent.   <8=>40<9)— Aixegation  of  Own- 
ebshlp— proof.  • 

In  indictments  for  larceny,  the  allegation  of 
ownership  is  material,  and  must  be  proved  as  al- 
leged. 

2.  Naves  «J=»16(2)— Idem  Sonars. 

There  is  sufficient  similarity  in  sound  of 
aames  "Fincher"  and  "Fancier,"  indictment  for 
larceny  stating  the  name  of  the  owner  of  the 
stolen  property  as  "Fincher,"  and  there  being 
proof  to  show  that  his  name  was  "Fanchcr,"  to 
bring  the  case  within  the  doctrine  of  idem  go- 
nans. 

3.  Laecent   «=40(9)— Variance— Owner   of 
Stolen  Property. 

Where  indictment  for  grand  larceny  stated 
name  of  owner  of  stolen  property  as  "Grover 
Fincher,"  and  testimony  of  owner  on  direct 
examination  showed  his  name  was  "Fincher," 
and  on  cross-examination  that  his  name  was 
"Fancher,"  there  was  no  material  variance  be- 
tween allegations  of  ownership  and  proof,  owner 
being  called  by  both  names. 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty;   J.  H.  Evans,  Special  Judge. 

Robert  Mooney  was  convicted  of  grand 
larceny,  and  he  appeals.    Affirmed, 

G.  O.  Patterson,  of  Clarksvllle,  for  ap- 
pellant 

Jno.  D.  Arbuckle,  Atty.  Gen.,  and  T.  W. 
Campbell,  Asst  Atty.  Gen.,  for  the  State. 

WOOD,  J.  The  appellant  was  convicted 
of  the  crime  of  grand  larceny  on  an  indict- 
ment which  charged  him  In  apt  words  with 
stealing  a  calf,  "the  property  of  Grover 
Fincher." 

The  appellant  duly  appeals  to  this  court, 
and  the  only  question  presented  Is  whether 
or  not  the  charge  in  the  Indictment  is  sus- 
tained by  proof  that  the  animal  stolen  was 
the  property  of  Grover  Fancher. 

On  direct  examination  the  prosecuting 
witness  testified,  "My  name  is  Grover  Fin- 
cher," and  on  cross-examination  he  said., 
"My  name  is  Fancher." 

[1]  In  Indictments  for  larceny  the  allega- 
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tlon  of  ownership  Is  material,  and  must  be 
proved  as  alleged.  McLeniore  v.  State,  111 
Ark.  457,  164  S.  W.  119;  Wells  t.  State, 
102  Ark.  627,  146  S.  W.  531;  Fletcher  v. 
State,  97  Ark.  1,  132  S.  W.  918;  Merrltt  v. 
State,  73  Ark.  32,  83  S.  W.  830;  Blanken- 
shlp  v.  State,  55  Ark.  244,  18  S.  W.  54. 

The  testimony  of  the  prosecuting  witness 
shows  on  direct  examination  that  his  name 
Is  "Fincher,"  and  on  cross-examination  that 
bis  name  la  "Fancher."  He  is  the  same  in- 
dividual, whether  called  "Fincher"  or  "Fan- 
cher." Although  his  name  under  the  evi- 
dence was  "Fancher,"  yet  he  was  also  called 
"Fincher,"  and  under  such  circumstances 
there  Is  no  material  variance  between  the 
allegations  of  ownership  and  the  proof  there- 
of. 

[>]  Moreover,  the  majority  of  the  court 
are  of  the-  opinion  that  there  la  sufficient 
similarity  In  the  sound  of  the  names  "Fin- 
cher and  Fancher"  to  bring  the  case  within 
the  well-recognized  doctrine  of  idem  aonans. 
Birones  v.  State,  105  Ark.  82,  150  8.  W. 
416;  Godard  v.  State,  100  Ark.  149,  189  8. 
W.  1131. 

In  14  Ruling  Case  Law;  p.  207,  I  51,  it 
Is  said: 

*****  Where  the  name  as  written  in  the 
indictment  may  be  pronounced  in  the  same  way 
as  the  name  given  in  the  evidence,  although 
such  may  not  be  the  strictly  correct  pronuncia- 
tion, the  variance  will  not  be  regarded  as  fatal, 
unless  the  variant  orthography  be  such  as  would 
be  likely  to  mislead  the  defendant  in  preparing 
his  defense." 

The  difference  In  spelling  could  not  have 
misled  the  appellant  in  the  preparation  of 
his  defense. 

The  Judgment  is  therefore  correct,  and  it 
is  affirmed. 

McCULLOCH,  O.  J.  (concurring).  I  con- 
cur in  the  Judgment  for  the  reason  that  the 
testimony  Is  sufficient  to  warrant  the  find- 
ing that  the  name  of  the  owner  of  the  stolen 
property  is  Fincher,  as  charged  In  the  indict- 
ment, and  not  Fancher — at  least  that  he  was 
known  by  that  name — and  there  was  no  vari- 


ance between  the  allegation  and  proof.  Ben- 
nett v.  State,  84  Ark.  97,  104  S.  W.  928; 
Woods  v.  State,  123  Ark.  Ill,  184  S.  W.  409, 
Ann.  Cas.  1918a,  348,  I  do  not  agree,  bow- 
ever,  to  that  part  of  the  opinion  which  holds 
that  the  names  Fincher  and  Fancher  have  the 
same  sound  so  as  to  be,  in  effect,  the  same 
in  the  indictment  and  in  the  proof.  Where 
the  variance  occurs  merely  in  the  spelling 
of  the  name  it  is  immaterial.  Such  is  the 
effect  of  decisions  of  this  court  in  Rector  v. 
Taylor,  12  Ark.  128,  where  it  was  held  that 
the  name  Gardner  and  Gardnier  have  the 
same  sound;  and  the  decision  in  Semon  v. 
GUI,  7  Ark.  70,  where  it  was  held  that 
Gravier  and  Gravaier  have  the  same  sound ; 
in  Ruddell  v.  Hozer,  1  Ark.  503,  where  Mozer, 
Mausuer,  and  Monseuer  .were  held  to  have 
the  same  sound;  and  In  Power  v.  Woolley, 
21  Ark.  462,  where  Woolley  and  Wolley 
were  treated  as  having  the  same  sound;  in 
Beneux  v.  State,  20  Ark.  97,  where  Bennaux 
and  Beneux  were  held  to  be  the  same;  in 
Bennett  v.  State,  62  Ark.  516,  36  S.  W.  917, 
where  Watkins  and  Wadkins  held  to  be  the 
same;  in  Taylor  v.  State,  72  Ark.  613,  82  S. 
W.  495,  where  Foshee  and  Forshee  .were 
held  to  be  the  same;  in  Godard  v.  State, 
100  Ark.  149,  139  S.  W.  1131,  where  Vaughn 
and  Vanghan  were  held  to  be  the  same ;  and 
in  Birones  v.  State,  105  Ark.  82,  150  S.  W. 
416,  where  Nowlin  and  Nolan  were  held  to 
have  the  same  sound.  On  the  contrary, 
the  court  held  in  State  v.  Williams,  68  Ark. 
241,  57  S.  W.  792,  82  Am.  St.  Rep.  288,  that 
the  names  Hite  and  Hyde  do  not  have  the 
same  sound ;  and  In  Woods  v.  State,  supra, 
that  the  names  Wood  and  Woods  are  not  of 
the  same  sound. 

[3]  Fincher  and  Fancher  do  not  sound 
alike,  though  there  is  enough  similarity  pos- 
sibly to  cause  confusion  among  acquaintances 
as  to  correct  name  of  the  individual  so  called. 
Such  was  the  case  in  this  instance,  and 
Fancher  was  known  by  the  name  of  Fin- 
cher. That  being  so,  it  was  not  a  fatal  vari- 
ance to  mention  him  in  indictment  under 
the  name  of  Fincher  if  the  proof  showed 
that  he  was  known  by  that  name,  even 
though  it  was  not  his  true  name. 
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CHATTANOOGA    WAREHOUSE    ft    COLD 
STORAGE  CO.  v.  ANDERSON. 

(Supreme  Court  of  Tennessee.    Feb.  25,  1919.) 

1.  Negligence    <8=»32(1)— Duty  to  Invites. 

Owner,  who  expressly  or  by  implication  in- 
vites others  to  come  upon  his  premises,  whetb- 
«r  for  business  or  for  any  other  purpose,  has 
duty  of  being  reasonably  sure  that  he  is  not 
inviting  them  into  danger,  and  ts  that  end  must 
exercise  ordinary  care  and  prudence  to  render 
the  premises  reasonably  safe  for  the  visit 

2.  Negligence   <£=32(3)— Duty  to  Invitee— 
Condition  or  Premises. 

Duty  of  owner  to  keep  premises  in  reasona- 
bly safe  condition  for  those  impliedly  invited 
thereon  extends  only  to  those  parts  of  the  prem- 
ises where  person  invited  is  expected  to  go. 

8.  Negligence      $=»32(3)— Unguarded  Ele- 
vator Shaft— Liability  of  Owner  for  In- 
juries. 
Storage  company,  having  adjoining  building 
beinp  constructed  by  contractor,  owed  concrete 
inspector,  employed  in  the  construction  of  ad- 
joining building,  no  duty  of  keeping  its  ware- 
room  in  reasonably   safe  condition,  though  in- 
spector frequently  consulted   with   president  of 
storage   company,    and   occasionally   transacted 
business  with  him  in  the  office  of  the  storage 
company,  where  he  had  never  been  invited  into, 
and  had  no  business  to  transact  in,  the  ware- 
room. 

4.  Negligence   «J=»2—  Theory  or. 

The  theory  of  all  negligence  cases  is  that  the 
defendant  has  violated  some  legal  duty  he  owed 
plaintiff. 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Hattle  A  Anderson,  administra- 
trix, against  the  Chattanooga  Warehouse  ft 
Cold  Storage  Company.  Judgment  for  plain- 
tiff reversed,  and  suit  dismissed,  by  Court 
of  Civil  Appeals,  and  the  case  brought  to  the 
Supreme  Court  by  certiorari.  Judgment  of 
Court  of  Civil  Appeals  affirmed. 

Strang  ft  Fletcher,  Williams  ft  Lancaster, 
and  Brown,  Spurlock  ft  Brown,  all  of  Chat- 
tanooga, for  Chattanooga  Warehouse  A  Cold 
Storage  Co. 

Tatum,  Thach  A  Lynch  and  Cogswell  ft 
Fletcher,  all  of  Chattanooga,  for  administra- 
trix. 

McKINNEY,  J.  A.  S.  Anderson,  the  hus- 
band of  the  defendant  in  error,  on  October  23, 
1916,  fell  through  an  open  elevator  shaft,  lo- 
cated in  the  building  occupied  by  the  plain- 
tiff in  error,  In  Chattanooga,  and  received 
injuries,  from  which  he  died  in  a  few  hours. 

Suit  was  Instituted  to  recover  damages 
therefor,  and  a  verdict  of  $20,000  was  ren- 
dered by  the  jury,  upon  which  judgment  was 
entered,  after  a  motion  .for  a  new  trial  had 
been  overruled  by  the  court. 


Upon  appeal  this  judgment  was  reversed  by 
the  Court  of  Civil  Appeals,  and  the  suit  was 
dismissed;  motions  for  peremptory  instruc- 
tions having  been  made,  in  the  lower  court. 
The  case  has  been  brought  to  this  court  by 
writ  of  certiorari 

The  plaintiff  in  error  operated  a  warehouse 
and  cold  storage  plant  In  Chattanooga  in  a 
building  owned  by  the  Stone  Fort  Land  Com- 
pany. Mr.  Theodore  King  was  president  and 
general  manager  of  the  storage  company. 
This  building  extended  100  feet  from  east  to 
west,  80  feet  from  north  to  south,  and  was 
six  stories  In  height.  The  south  fronted  on 
the  street,  and  had  a  platform  on  the  level 
with  the  first  floor.  These  was  a  large  door 
on  the  south  side,  aboat  the  middle  of  the 
building,  and  goods  received  by  wagon  or 
truck,  for  storage,  were  unloaded  on  this 
platform  and  conveyed  into  the  building 
through  this  large  door. 

The  office  was  located  in  the  southwest 
corner  of  the  building,  on  the  first  floor,  and 
was  partitioned  off  from  the  wareroom  prop- 
er. There  was  a  door  leading  from  the  office 
Into  the  wareroom,  a  door  leading  from  the 
platform  into  the  office,  and  steps  leading 
from  the  street  up  to  the  platform,  about 
opposite  the  office  door. 

The  business  of  the  storage  company  had 
grown  to  such  proportions  that  the  building 
occupied  by  It  was  insufficient  to  take  care  of 
Its  business,  so  that,  on  September  20,  1916, 
It  entered  into  a  contract  with  the  Stone 
Fort  Land  Company,  by  which  the  latter  was 
to  erect  a  building  east  of  and  adjoining  the 
old  building,  and  lease  same  to  the  storage 
company  for  a  term  of  years.  The  new  build- 
ing was  to  be  100  by  180  feet,  to  be  four 
stories  high,  and  was  to  he  constructed  of 
reinforced  concrete.  The  plans  and  specifi- 
cations for  the  new  building  were  agreed 
upon  and  made  a  part  of  the  contract  be- 
tween the  storage  company  and  the  land  com- 
pany. The  contract  for  the  erection  of  the 
new  building  was  let  by  the  land  company  to 
T.  S.  Moudy  &  Co.  Mr.  McDavity  was  the 
superintendent  in  charge  of  the  building,  W. 
C.  Spiker  was  the  inspector  of  the  concrete 
work,  and  said  A.  S.  Anderson  was  the  In- 
spector under  Mr.  Spiker.  W.  T.  Downing, 
the  architect,  had  general  supervision  of  the 
entire  work.  None  of  these  parties  were  In 
the  employ  of  the  storage  company,  and  this 
latter  company  had  nothing  to  do  with  the 
erection  of  the  new  building,  the  supervision 
of  the  work,  or  the  workmen,  and  was  not 
to  be  consulted  about  anything  connected 
therewith. 

Mr.  King,  the  president  and  general  mana- 
ger of  the  storage  company,  was  frequently 
about  the  new  building  discussing  it  with  the 
workmen,  and  he  says  that  his  purpose  in 
this   was   to   see  that  a  good  building. was 
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erected  in  accordance  with  the  specifications, 
since  be  was  to  occupy  the  building. 

Mr.  Anderscon  was  on  the  work  from  10  to 
15  days  before  be  was  killed.  Daring  that 
time  he  had  frequent  conversations  with  Mr. 
King,  where  the  new  building  was  being 
erected,  several  times  in  the  office  of  the  old 
building,  and  he  and  Mr.  King  were  seen  in 
the  office  several  times  engaged  in  conversa- 
tion with  blueprints  before  them. 

Mr.  King  testifies  that,  according  to  his 
recollection,  they  never  discussed  the  plans 
or  the  construction  of  the  new  building  in 
the  office,  but  that  on  several  occasions  some 
one  did  call  Mr.  Anderson  over  his  telephone, 
and  that  he  would  send  for  Mr.  Anderson, 
who  would  come  to  the  office  and  talk  over 
the  telephone. 

So  far  as  the  record  shows,  Mr.  Anderson, 
prior  to  the  day  of  the  injury,  bad  never  been 
in  any  part  of  the  storage  company's  build- 
ing, except  the  office. 

Mr.  King  testifies,  without  contradiction, 
that  all  business  with  the  storage  company 
was  transacted  in  the  office;  that  no  one,  ex- 
cept the  employes,  was  permitted  to  enter  the 
wareroom,  with  the  farther  exception  that 
customers  having  goods  stored  there  were 
permitted  to  inspect  same,  when  accompanied 
by  some  employe  of  the  company;  that  he 
bad  never  Invited  Mr.  Anderson  into  the 
wareroom,  and  that  be  bad  never  seen  him 
in  any  part  of  the  building  other  than  the 
office. 

About  4:30  or  5  o'clock  on  the  afternoon 
of  the  accident  Mr.  Anderson  and  Mr.  King 
were  engaged  in  a  conversation  about  the 
middle  of  the  new  building.  Mr.  King  return- 
ed to  the  old  plant.  There  is  a  dispute  as  to 
whether  be  was  in  the  office  or  in  the  ware- 
room,  when  Mr.  Anderson  came  to  the  old 
building  some  20  or  30  minutes  later.  Mr. 
Anderson  spoke  to  one  Lowe,  an  employe  of 
the  Hamilton  Produce  Company,  who  was  un- 
loading some  barrels  of  cabbage  at  the  large 
door  on  the  south  side,  and  asked  if  he  knew 
where  Mr.  King  was,  to  which  Lowe  replied 
that  he  thought  Mr.  King  was  in  the  back 
end  of  the  wareroom.  There  is  nothing  in 
the  record  to  show  the  purpose  for  which 
Mr.  Anderson  wanted  to  see  Mr.  King.  How- 
ever, It  has  been  assumed  by  counsel  that  he 
wanted  to  see  him  about  the  construction  of 
the  new  building.  The  elevator  shaft  was 
about  25  feet  from  this  large  door,  and  some 
10  or  12  feet  from  the  door  leading  from  the 
office  into  the  wareroom.  Lowe  did  not  no- 
tice whether  Mr.  Anderson  entered  through 
the  large  door  directly  into  the  wareroom,  or 
entered  the  wareroom  through  the  office.  In 
a  few  moments  a  cry  for  help  was  heard,  and 
it  was  discovered  that  Mr.  Anderson  had 
fallen  through  the  elevator  shaft  to  the  base- 
ment The  elevator  shaft  was  unguarded 
and  the  wareroom  was  dark. 


Under  this  state  of  facts,  is  the  storage 
company  liable  for  the  injury  suffered  by  Mr. 
Anderson  resulting  in  bis  death? 

[1]  The  general  rule  is  succinctly,  but  ac- 
curately, stated  by  Mr.  Cooley  in  bis  work  on 
Torts  (pages  804,  007),  and  approved  by  the 
Supreme  Court  of  the  United  States  in  Ben- 
nett v.  L.  *  N.  Railroad  Co.,  102  U.  S.  577, 
20  L>  Ed.  230,  as  follows: 

"When  one  expressly  or  by  implication  in- 
vites others  to  come  upon  his  premises,  wheth- 
er for  business  or  for  any  other  purpose,  it  is 
his  doty  to  be  reasonably  sure  that  he  is  not 
inviting  them  into  danger,  and  to  that  end  he 
must  exercise  ordinary  care  and  prudence  to 
render  the  premises  reasonably  safe  for  the 
visit" 

It  is  not  insisted  that  Mr.  Anderson  was  on 
the  premises  by  express  invitation ;  it  there- 
fore becomes  necessary  to  determine  whether 
he  was  there  by  implied  invitation. 

Implied  invitation  is  thus  denned  by  Shear- 
man &  Bedfield  on  Negligence  (6th  Ed.)  {  706: 

"Invitation  by  the  owner  or  ocenpant  is  im- 
plied by  law,  where  the  person  going  on  the 
premises  does  so  in  the  interest  or  for  the  bene- 
fit real  or  supposed,  of  such  owner  or  occupant 
or  in  the  matter  of  mutual  interest,  or  in  the 
usual  course  of  business,  or  where  the  person 
injured  is  present  in  the  performance  of  duty, 
official  or  otherwise." 

[2]  The  great  weight  of  authority,  how- 
ever, qualifies  this  definition  of  implied  in- 
vitation by  providing  that  where  one  goes 
upon  the  premises  of  another,  for  any  of  the 
purposes  stated  above,  he  must  confine  him- 
self to  such  parts  of  the  premises  as  are  in- 
cluded in  the  invitation.  Such  Implied  invi- 
tation does  not  involve  In  its  scope  such  parts 
of  the  establishment  to  which  the  public  is 
not  invited.  It  is  only  those  parts  of  the 
premises  where  the  person  Invited  is  expect- 
ed to  be  that  the  owner  is  required  to  keep 
in  a  reasonably  safe  condition. 

As  stated  by  one  writer,  operators  of  fac- 
tories and  mills  do  not  impliedly  invite  cus- 
tomers into  parts  of  their  plants  where  the 
machinery  is  being  operated,  hotel  keepers  do 
not  invite  guests  to  their  engine  rooms,  and 
carriers  do  not  invite  passengers  to  the  many 
places  not  fitted  up  for  their  use.  The  fore- 
going conclusion  to  supported  by  the  follow- 
ing authorities:  Bedell  v.  Berkey,  76  Mich. 
439,  43  N.  W.  308,  15  Am.  St  Rep.  370;  Mur- 
ray v.  McLean,  57  HI.  378;  Bennett  v.  But- 
terfleld,  112  Mich.  96,  70  N.  W.  410 ;  Lehman 
v.  Coffee,  146  Wis.  218,  131  N.  W.  362;  Men- 
teer  v.  Fruit  Co.,  240  Mo.  177.  144  S.  W.  833; 
Schmidt  v.  Bauer,  80  Cal.  568,  22  Pac.  256,  5 
L  R,  A.  580;  Parker  v.  Publishing  Co.,  69- 
Me.  179,  31  Am.  Rep.  262;  Pierce  v.  Whit- 
comb,  48  Vt  129,  21  Am.  Rep.  120;  McCarvell 
v.  Sawyer,  173  Mass.  540,  54  N.  E.  259,  73 
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Am.  St  Rep.  318 ;  Cowen  y.  Klrby,  180  Mass. 
506,  62  N.  E.  968;  Phillips  v.  Library  Co., 
55  N.  J.  Law,  307,  27  AtL  478;  Ryerson  v. 
Bathgate,  67  N.  J.  Law,  337,  61  Atl.  708,  57 
L.  R.  A.  307 ;  Shaw  v.  Goldman,  116  Mo.  App. 
332,  92  S.  W.  165;  Ferguson  A  Palmer  Co.  v. 
Ferguson  (Ky.)  114  S.  W.  297;  Zoebish  t. 
Tarbell,  10  Allen  (Mass.)  385,  87  Am.  Dec. 
660;  Stamford  Oil  Mill  Co.  v.  Barnes,  103 
Tex.  409,  128  S.  W.  375,  31  L.  R.  A.  <N.  S.) 
1218,  Ann.  Cas.  1913A,  114;  New  York  Lu- 
bricating Oil  Co.  v.  Pusey,  211  Fed.  626,  129 
C  C.  A.  88;  Thompson  on  Negligence,  §5  988, 
990. 

The  defendant  in  error  relies  on  the  fol- 
lowing cases  as  holding  to  the  contrary,  to 
wit:  Indameur  v.  Dames,  19  Eng.  RuL  Cas. 
64;  Pauckner  v.  Wakem,  231  111.  277,  88  N. 
B.  202,  14  L.  R.  A.  (N.  6.)  1118;  Glaser  v. 
Rothschild,  221  Mo.  186, 120  S.W.1.22LB. 
A.  (N.  S.)  1045,  17  Ann.  Cas.  576;  Pelton  v. 
Schmidt,  104  Mich.  345,  62  N.  W.  552,  53  Am. 
St  Rep.  462. 

These  latter  cases  can  be  distinguished 
from  those  cited  above;  but,  even  if  they  are 
In  conflict,  we  think  the  former  carry  the 
decided. weight  and  announce  the  more  rea- 
sonable and  just  rule. 

Conceding  that  Mr.  Anderson  was  seeking 
Mr.  King  on  business,  and  that  he  had  trans- 
acted business  with  him  before  in  the  office 
of  the  storage  company,  there  is  nothing  in 
the  record  to  even  suggest  that  he  was  ever 
Invited  into  the  wareroom,  or  that  it  was  even 
suspected  by  the  company  that  he  would 
come  into  that  private  room,  a  place  not  open 
to  the  public,  dark,  unlighted,  a  part  of  the 
establishment  he  had  never  entered  before. 

[3, 4]  We  are  nnable  to  see  upon  what 
theory  it  could  be  held  that  the  storage  com- 
pany was  obligated  or  owned  any  duty  to 
Mr.  Anderson  to  keep  its  wareroom  In  a  safe 
condition. 

The  theory  of  negligence  was  well  stated  by 
this  court  In  Williams  v.  Nashville,  106  Tenn. 
538,  63  S.  W.  233,  the  court  saying: 

"For  the  theory  of  all  negligence  cases  is 
that  the  defendant  has  violated  some  legal  duty 
he  owned  plaintiff.  So  where  such  duty  does  not 
exist,  however  unfortunate  the  injury  may  be, 
and  free  from  negligence,  yet  he  must  alone 
bear  the  consequences ;  he  cannot  impose  them 
upon  one  under  no  obligation  in  law  towards 
him,  save  not  to  inflict,  directly  or  indirectly, 
wanton  injury  upon  him.'' 


We  think  that  the  Court  of  Civil  Appeals 
was  correct  In  holding  that  Mr.  Anderson 
entered  the  wareroom  of  the  storage  company 
without  Invitation,  either  express  or  Implied, 
and  that  the  storage  company  owed  him  no 
doty  to  keep  said  place  safe. 

It  results  that  the  judgment  of  the  Court 
of  Civil  Appeals  is  in  all  things  affirmed. 


041  Tenn.  2S7) 
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(Supreme  Court  of  Tennessee.     Feb.  3,  1919.) 

1.  Coubts  ®=>246— Appellate  Jurisdiction 
—Tennessee. 

Where  the  principal  purpose  of  a  bill  is  a 
recovery  of  a  money  judgment  in  excess  of 
$1,000,  an  appeal  will  lie  direct  to  the  Supreme 
Court;  but,  if  it  have  some  other  principal 
purpose,  an  appeal  will  lie  only  to  the  Court 
of  Appeals,  notwithstanding  an  incidental 
prayer  for  recovery  of  a  money  judgment  in 
excess  of  $1,000. 

2.  Courts  <8=>246— Appellate  Jurisdiction 
—  Tennessee  —  Appeal  from  Decree  upon 
Creditors'  Bill. 

The  main  purpose  of  a  creditors'  suit  is  not 
to  obtain  a  money  judgment,  but  to  impound 
property,  enjoin  the  prceedings  in  which  prop- 
erty has  been  attached,  and  adjudicate  the  in- 
terests of  all  claimants  as  to  their  priority 
rights,  and  appoint  a  receiver  for  preservation 
of  property,  and  the  appellate  jurisdiction  there- 
of lies  in  the  Court  of  Civil  Appeals. 

3.  Courts  6=>246— Jurisdiction— Tennessee 

—Statutes. 

Acta  1907,  c.  82,  creating  the  Court  of  Civil 
Appeals,  confers  upon  it  appellate  jurisdic- 
tion in  all  civil  cases  from  the  law  and  equity 
courts,  with  certain  named  exceptions,  and  the 
Supreme  Court  cannot  assert  jurisdiction  unless 
a  particular  case  falls  clearly  within  one  of  the 
exceptions  enumerated. 

Appeal  from  Chancery  Court,  Polk  County ; 
Fobs  H.  Mercer,  Chancellor. 

General  creditors'  bill  by  J.  S.  Hutchlns 
and  others  against  R.  B.  Wilson  and  others, 
In  which  various  parties  excepted  to  the  re- 
port of  the  master,  and  from  the  chancellor's 
decree  certain  creditors  whose  claims  were 
disallowed  have  appealed,  and  the  defend- 
ant R.  B.  Wilson  has  appealed  as  to  the 
claims  allowed.  Case  transferred  to  the 
Court  of  Civil  Appeals. 

J.  Harry  Swan,  of  Benton,  for  J.  S. 
Hutchins. 

J.  C.  Ramsey,  of  Cleveland,  and  B.  B.  C. 
Witt,  of  Benton,  for  R.  B.  Wilson  and  others. 

McKINNEX,  J.  This  is  a  general  credi- 
tors' suit  The  bill  was  filed  on  behalf  of  the 
complainants  and  all  other  creditors  of  the 
defendant  R.  B.  Wilson. 

The  total  Indebtedness  claimed  by  the 
complainants  against  the  defendant  Wilson 
amounted  to  about  $500.  The  bill  charged 
that  said  defendant  was  largely  indebted  to 
other  parties,  stating  names  and  amounts, 
and  that  several  of  said  creditors  had  insti- 
tuted attachment  and  injunction  suits. 

It  appears  that,  subsequent  to  the  creation 
of  these  debts,  the  defendant  had  filed  a 
voluntary  petition  in  bankruptcy  and  had 
been  discharged;  that  after  such  discharge 
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the  father  of  the  defendant,  R.  B.  Wilson, 
died,  and  by  his  will  devised  a  valuable 
farm  to  the  defendant  R.  B.  Wilson,  subject 
to  rhe  life  estate  In  the  mother  of  said  de- 
fendant, who  la  a  very  old  woman. 

The  defendant  and  his  mother  sold  this 
farm  for  $11,000;  $3,500  was  for  cash,  and 
deferred  notes  were  executed  for  the  balance. 
After  the  delivery  of  the  deed,  bat  before  the 
money  and  all  of  the  notes  were  turned  over 
to  the  vendors,  these  various  creditors,  claim- 
ing that  the  defendant,  R.  B.  Wilson  had  re- 
peatedly promised  to  pay  their  debts  after 
he  was  discharged  In  bankruptcy,  began  fil- 
ing Injunction  and  attachment  suits  for  the 
purpose  of  impounding  said  property  and 
having  it  applied  to  their  respective  debts. 
Under  this  general  creditors'  bill  an  order 
was  made,  enjoining  the  further  prosecu- 
tion 'of  these  Independent  suits,  and  all 
creditors  were  required  to  prosecute  their 
claims  in  this  suit,  which  they  did. 

Only  two  of  the  creditors  had  claims 
amounting  to  as  much  as  $1,000. 

This  bill  prayed  for  an  attachment,  injunc- 
tion, the  appointment  of  a  receiver  (which 
was  granted),  an  accounting  with  the  trus- 
tee, through  whose  hands'  the  money  and 
notes  were  to  pass,  a  reference  to  ascertain 
the  amount  of  the  assets  of  the  defendant, 
the  names  of  the  preferred  creditors  and 
amounts  due  them,  the  priority  of  liens,  the 
namest  of  the  general  creditors  and  the 
amounts  due  them,  the  costs  and  expenses  of 
the  suit,-  including  compensation  for  the  re- 
ceiver and  that  of  the  solicitors,  the  interest 
of  the  mother  of  the  defendant  R.  B.  Wilson 
in  the  proceeds  derived  from  the  land,  etc. 

The  master  made  a  very  full  and  elaborate 
report,  to  which  exceptions  were  filed  by  tbo 
various  parties,  and  these  matters  were  all 
passed  upon  by  the  chancellor,  and  from  his 
decree  certain  creditors,  whose  claims  were 
disallowed,  have  appealed,  and  the  defend- 
ant R  B.  Wilson  has  appealed  as  to  the 
claims  allowed.  Said  appeals  were  prayed 
and  allowed  to  this  court 

We  are  of  the  opinion  that  this  court  Is 
without  Jurisdiction,  and  that  the  appeals 
should  have  been  taken  to  the  Court  of  Civil 
Appeals. 

But  for  the  fact  that  two  of  the  claims  ex- 
ceed $1,000  the  case  of  Singer  v.  Singer,  122 
Tenn.  671,  126  8.  W.  1085,  would  be  conclu- 
sive.   In  that  case  it  was  held: 

"Where  each  of  several  claimants  sue  in- 
dividually in  an  administration  suit  in  chancery 
for  separate  sums  less  than  one  thousand  dol- 
lars, but  the  aggregate  of  which  exceeds  that 
amount,  tile  Court  of  Civil  Appeals,  and  not  the 
Supreme  Court,  has  appellate  jurisdiction,  al- 
though their  separate  petitions,  for  conveni- 
ence and  to  save  expense,  were  consolidated  and 
heard  together  in  the  chancery  court.'' 

Most  of  the  authorities  cited  in  the  Singer 
Case  were  decisions  Involving  the  Jurisdiction 
of  the  Supreme  Court  of  the  United  States, 


and  it  was  held  In  those  cases  that  it  did 
not  have  Jurisdiction  as  to  claims  under  $5,- 
000,  even  though  some  of  the  claims  involv- 
ed in  the  case  exceeded  $5,000.  It  Is  not  very 
clear  that  Jurisdiction  was  exercised  in 
those  cases  where  some  of  the  claims  ex- 
ceeded the  jurisdictional  amount,  but,  as- 
suming that  they  did,  if  such  holding  were 
applied  to  a  case  like  the  one  here  involved, 
the  result  would  be  that  as  to  two  of  these 
claims  the  appeal  would  lie  to  this  court, 
while  as  to  most  of  the  claims  the  appeal 
would  go  to  Che  Court  of  Civil  Appeals,  al- 
though it  is  apparent  that  it  Is  almost  nec- 
essary that  all  of  these  matters  be  heard  to- 
gether; and,  for  reasons  hereinafter  stated, 
If  any  doubt  exists  as  to  which  court  has 
Jurisdiction,  the  doubt  should  be  resolved  in 
favor  of  the  Court  of  Civil  Appeals. 

But  we  have  a  different  question  involved 
here  from  that  with  which  the  Supreme 
Court  of  the  United  States  was  dealing  in 
the  cases  cited  In  Singer  v.  Singer,  supra. 

[1]  In  Railroad  v.  Byrne,  110  Tenn.  27S, 
104  S.  W.  460,  the  court  held: 

Primary  jurisdiction  of  the  Court  of  Civil 
Appeals  is  defined  to  embrace  all  eases  brought 
up  from  courts  of  equity  and  chancery  courts, 
except  cases  seeking  money  recoveries  for  more 
than  $1,000,  and  except  cases  involving  the  con- 
stitutionality of  statutes,  election  contests,  and 
state  revenue  and  ejectment  suits,  and  to  em- 
brace all  cases  brought  up  from  the  circuit  and 
common-law  courts,  except  cases  involving  tho 
constitutionality  of  statutes,  election  contests, 
state  revenue  and  ejectment  suits. 

If,  therefore,  the  principal  end,  or  purpose, 
of  the  bill  was  a  recovery  of  a  money  Judg- 
ment, then  the  appeal  would  lie  direct  to 
this  court. 

In  Morris  v.  Railroad,  124  Tenn.  524,  137 
S.  W.  759,  and  other  cases,  it  was  held  that 
an  Incidental  prayer  for  the  recovery  of  a 
money  judgment,  in  excess  of  $1,000,  will  not 
confer  appellate  jurisdiction  upon  this  court, 
when  the  main  purpose  of  the  suit  is  to  ob- 
tain some  relief  other  than  a  money  judg- 
ment. 

[2]  It  becomes  important,  therefore,  to  de- 
termine the  purpose  and  object  of  a  credi- 
tors' bill. 

A  creditors'  bill  is  thus  defined  In  12  Cyc. 
5. 

"A  creditors'  bill  has  been  defined  to  be  a  bill 
by  which  a  creditor  seeks  to  satisfy  his  debt  out 
of  some  equitable  estate  of  the  debtor  which  is 
not  liable  to  levy  and  sale  under  execution  at 
law,  or  out  of  some  property  which  has  been 
put  beyond  the  reach  of  the  ordinary  process." 

And  In  notes  to  the  above  text  we  find  the 
following  definitions,  which  are  supported  by 
authority : 

"A  bill  for  the  discovery  of  assets,  debts  ow- 
ing by  third  persons  and  the  like." 

"A  bill  filed  for  on  account  of  decedent's  as- 
sets and  a  settlement  of  the  estate  or  a  bill 
filed  against  a  fraudulent  conveyance." 
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"A  proceeding  to  enforce  the  Security  of  a 
judgment  creditor  against  the  property  and  in- 
terest of  his  debtor." 

"In  their  most  comprehensive  sense  the;  are 
bills  in  equity  by  creditors  to  enforce  pay- 
ment of  debts  out  of  the  property  of  debtors,  un- 
der circumstances  which  impede  or  render  im- 
possible the  collection  of  the  debts  by  the  or- 
dinary process  of  execution." 

"The  jurisdiction  over  a  creditors'  bill  is 
only  exercised  when  the  remedy  afforded  at  law 
is  ineffectual  to  reach  th«  debtor's  property,  or 
when  the  enforcement  of  the  legal  remedy  is  ob- 
structed by  some  incumbrance  or  by  a  transfer 
which  has  been  made  to  defeat  the  creditors' 
rights." 

From  the  foregoing  authorities,  aa  well 
as  upon  reason,  It  seems  that  the  main  pur- 
pose  of  this  suit  Is  not  to  obtain  a  money 
Judgment,  but  to  Impound  property,  enjoin 
the  proceedings  m  which  the  property  has 
been  attached,  adjudicate  the  interest  of  all 
claimants  In  the  property  as  to  their  rights 
of  priority,  and  appoint  a  receiver  for  its 
preservation.  The  fixing  of  the  amount  due 
creditors  Is  but  one  of  the  Incidents  of  the 
suit  and  cannot  be  said  to  be  the  principal 
one.  It  often  happens  that  the  claims  of 
debtors  have  already  been  reduced  to  Judg- 
ments, in  which  event  the  filing  of  such  a 
bill  as  this  could  not  be  said  to  be  primarily 
for  the  purpose  of  procuring  a  money  Judg- 
ment, but  the  principal  purpose  In  such 
case  would  be  to  reach  the  property  before 
it  was  dissipated,  or  made  way  with,  or 
absorbed  by  other  creditors. 

This  case  is  somewhat  analogous  to  a  bill 
filed  by  a  Judgment  creditor  on  a  nulla 
bona  return.  In  such  a  case  the  creditor 
asks  for  a  money  decree,  and  that  the  prop- 
erty impounded  be  applied  in  satisfaction  of 
such  decree,  but  it  is  obvious  that  the  prayer 
for  the  money  judgment  is  not  the  primary 
purpose  of  the  bill,  for  the  creditor  already 
has  a  money  Judgment;  the  main  purpose  of 
the  bill  is  to  reach  trust  property.  As  pre- 
viously stated,  where  there  is  doubt  as  to 
the  primary  object  of  the  bill,  the  jurisdic- 
tion should  be  held  to  be  In  the  Court  of  Civil 
Appeals. 

[3]  In  Burns  v.  City  of  Nashville,  132 
Tenn.  434,  178  S.  W.  1054,  the  court  said: 

"As  stated  before,  it  is  difficult  to  determine 
what  is  the  paramount  object  of  the  litigation. 
All  the  matters  are  of  great  importance,  and  it 
is  hard  to  say  that  any  one  could  be  treated  as 
incidental. 

"Chapter  82  of  the  Acts  of  1907,  creating  the 
Court  of  Civil  Appeals,  confers  upon  that  court 
appellate  jurisdiction  of  all  civil  cases  coming 
Dp  from  the  law  and  equity  courts  of  this  state, 
with  certain  exceptions  named;  that  is  to  say, 
the  act  gives  the  Court  of  Civil  Appeals  imme- 
diate supervision  of  all  civil  litigation  in  the 
lower  courts,  unless  such  litigation  is  of  the 
particular  character  excepted  by  the  act 

"  "Where  a  general  rule  has  been  established 
by  statute,  with  exceptions,  the  court  will  not 


curtail  the  former  nor  add  to  the  latter  by  im- 
plication. Exceptions  strengthen  the  force  of 
a  general  law,  and  enumerations  weaken  it  as 
to  things  not  expressed.'  Sutherland  on  Stat- 
utory Construction,  g  828. 

"Applying  this  rule  of  construction,  inasmuch 
as  general  jurisdiction  of  civil  appeals  lies  in  the 
Court  of  Civil  Appeals,  and  the  jurisdiction  of 
this  court  exists  only  in  exceptional  cases,  it 
follows  that  this  court  cannot  assert  jurisdic- 
tion, unless  a  particular  case  falls  clearly 
within  one  of  the  exceptions  enumerated;  that 
is  to  say,  unless  we  plainly  see  that  we  have 
jurisdiction  of  a  particular  case,  we  must  con- 
clude that  the  matter  is  one  for  the  supervision 
of  the  Court  of  Civil  Appeals." 

It  results,  therefore,  that  this  case  will  be 
transferred  to  the  Court  of  Civil  Appeals. 


(141  Tean.  305) 
MOFFAT  et  aL  v.  8CHENCK  et  aL 

(Supreme  Court  of  Tennessee.     Feb.  4,  1910.) 

1.  Adverse  Possession  «=>79(4)— Colob  or 
Title— Void  Tax  Deed. 

A  tax  deed  under  which  defendants  claimed 
the  land  in  suit  even  if  void,  constituted  color 
of  title  in  them. 

2.  Limitation  or  Actions  <8e»78(2>— Remov- 
al of  Disabilities  or  Married  Women- 
Effect  on  Saving  Clause  or  Disability 
Statute. 

Acts  1913,  c.  26,  removing  disabilities  of 
married  women,  did  not  repeal  saving  clause  of 
Shannon's  Code,  {  4448,  in  favor  of  married 
women,  as  to  commencement  of  actions  after  re- 
moval of  their  disability,  and  complainant  mar- 
ried woman  had  the  right  to  sne  the  adverse 
possessors  of  land,  under  the  saving  dBase  of 
section  4448,  •  within  three  years  after  chapter 
2d  took  effect,  January  1,  1914,  and,  not  having 
done  so,  the. suit  not  filed  until  May  24,  1917, 
is  barred. 

3.  Husband  and  Wife  «=>69%— Removal  or 
Disabilities  or  Mabbisd  Women— Appli- 
cation of  Statute. 

Acts  1918,  c  26,  removing  the  disabilities  of 
married  women  and  giving  them  the  right  to 
bind  themselves  personally,  to  sue  and  to  be 
sued,  etc.,  doeB  not  apply  only  to  property,  real 
and  personal,  in  the  possession  of  such  women. 

Appeal  from  Chancery  Court,  Cumberland 
County;   F.  T.  Fancher,  Special  Chancellor. 

Bill  by  Mary  A  Moffat  and  others  against 
Charles  B.  Schenck  and  others.  From  a 
decree  dismissing  the  bill,  complainants  ap- 
peal.   Affirmed. 

J.  A.  Monroe,  of  Harrlman,  for  Moffat  and 
others. 
Ward  R~  Case,  of  Jamestown,  for  Schenck 

and  others. 
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HAM,,  J.  The  bill  In  this  cause  was  filed 
by  complainants  In  the  chancery  court  of 
Cumberland  county  on  May  24,  1917,  seeking 
to  recover  of  the  defendants  the  title  and 
possession  of  a.  certain  tract  of  land  known 
as  Fentress  County  Entry  456,  on  which 
grant  Mo.  5243  was  Issued  to  John  B.  McCor- 
mack  on  May  25,  1837. 

Complainants  claim  title  to  said  land 
through  the  original  grantee,  John  B.  McCor- 
mack,  they  being  the  heirs  at  law  and  next 
of  kin  of  Mary  H.  Blake,  to  whom  the  said 
McCormack  conveyed  said  land  by  deed 
bearing  date  of  February  17,  1838,  and 
which  was  recorded  In  the  register's  office  of 
Fentress  county  on  April  3,  1838.  Mary  H. 
Blake  died  August  11,  1885. 

The  defendants  claim  title  to  said  land 
through  Charles  C.  Schenck,  father  of  the  de- 
fendant Charles  R.  Schenck,  who  purchased 
said  land  at  a  tax  sale  had  tinder  a  judgment 
rendered  in  the  circuit  court  of  Fentress 
county  on  August  24,  1882.  By  this  Judg- 
ment title  was  divested  out  of  Mary  H.  Blake 
and  vested  In  Charles  C.  Schenck,  who  was 
put  in  actual  possession  of  the  land  on  Sep- 
tember 13,  1882,  by  the  sheriff  of  Fentress 
county  under  a  writ  of  possession  issued 
upon  said  Judgment. 

Defendants  insist  that  said  Judgment 
gave  them  at  least  color  of  title.  They  also 
assert  title  under  a  tax  deed  based  upon  said 
sale  executed  on  August  8, 1884. 

It  Is  contended  by  complainants  that  this 
tax  sale  and  deed  are  void,  and  did  not  con- 
stitute color  of  title  in  the  defendants.  It  is 
claimed  by  defendants  that  they  have  been  in 
open,  notorious,  continuous  adverse  posses- 
sion of  said  land  from  the  date  they  were 
put  In  possession  under  said  tax  sale  Judg- 
ment to  the  date  of  the  filing  of  the  bill  in 
this  cause,  and  they  rely  upon  such  adverse 
possession  to  perfect  their  title  to  said  land. 

It  is  insisted  by  complainants  that  this 
alleged  continuous  adverse  possession  on  the 
part  of  the  defendants  under  said  tax  title 
has  been  broken  by  the  following  interrup- 
tions, and  was  not  therefore  continuous  and 
exclusive,  and  cannot  be  counted  for  the 
time  said  interruptions  existed. 

First.  That  in  December  1885,  J.  S.  Wat- 
son, who  claimed  to  be  the  owner  of  grant  No. 
11741,  which  is  a  younger  grant  than  that 
issued  to  John  B.  McCormack  for  the  land  In 
controversy,  and  which  lnterlaps  with  and 
covers  the  western  portion  of  the  land  em- 
braced in  grant  No.  5243,  brought  an  eject- 
ment suit  in  the  circuit  court  of  Fentress 
county  against  S.  S.  Perkins  and  Anderson 
Ashburn,  defendants'  tenants,  to  recover 
that  portion  covered  by  the  interlap  of  the 
Watson  grant  It  appears  that  Watson  was 
successful  In  this  suit,  final  decree  having 
been  entered  December  7, 1894,  and  a  writ  of 
possession  issued  in  favor  of  Watson  and 
against  Perkins  and  Ashburn  under  said 
decree,   but  its  execution  was  enjoined  by 


Schenck  and  his  associates  by  a  bill  filed  in 
the  chancery  court  at  Jamestown  on  Febru- 
ary 27, 1895.  Schenck  and  his  associates,  who 
were  the  landlords  of  Perkins  and  Ashburn, 
were  not  made  parties  to  the  suit  of  Watson 
v.  Perkins  and  Ashburn. 

It  appears  that  the  suit  of  Schenck  and 
others  against  Watson  to  enjoin  the  execu- 
tion of  the  writ  of  possession  Issued  in  favor 
of  Watson  and  against  Perkins  and  Ashburn 
resulted  In  a  decree  for  the  complainants, 
and  Watson  was  never  put  in  possession  of 
said  land. 

It  is  insisted  by  the  complainants  that  the 
decree  rendered  in  the  cause  of  Watson  v. 
Perkins  and  Ashburn  had  the  effect  of  break- 
ing the  continuity  of  defendants'  possession, 
notwithstanding  Watson  never  was  In  posses- 
sion, but  only  obtained  a  decree  against  the 
tenants  of  Schenck  and  his  associates  ad- 
judging that  he  was  entitled  to  possession. 

Second.  It  is  insisted  that  the  defendants' 
possession  was  again  broken  on  January  1, 
1890,  when  Charles  C.  Schenck  leased  the 
land  to  one  W.  H.  Neely,  who,  it  appears, 
without  the  knowledge  of  Schenck,  and  while 
the  land  was  occupied  by  Schenck's  tenant, 
had  previously,  on  November  13,  1899,  taken 
a  lease  from  J.  S.  Watson  Xor  the  land 
covered  by  the  Watson  grant  No.  11741.  It 
appears  that  Watson  had  no  actual  possession 
of  said  land,  and  that  Neely  did  not  go  into 
possession  of  It  himself,  but  subleased  it  to 
one  Jerre  Hall,  telling  Hall  that  he  was 
acting  for  Watson.  About  the  time  Hall  went 
into  actual  possession  he  went  to  Schenck  and 
procured  a  lease  for  him,  and  thereafter  held 
possession  under  the  Schenck  lease  Instead 
of  the  Watson  lease.  Watson,  learning  that 
Hall  was  holding  under  Schenck,  procured 
Neely  to  bring  an  action  of  forcible  entry 
and  detainer  against  Hall.  This  suit  was 
first  tried  before  a  justice  of  the  peace  on 
January  8,  1891,  and  resulted  in  a  judgment 
in  favor  of  Neely,  from  which  Hall  appealed. 
Neely  gave  bond  for  rents,  and,  under  the 
statute,  a  writ  of  possession  issued,  and  Hall 
was  dispossessed,  and  one  Bill  Padgett  was 
placed  in  possession  of  the  land  by  Neely 
and  Watson.  In  the  circuit  court  there  was 
a  judgment  in  favor  of  Hall,  and  Neely  ap- 
pealed to  the  Supreme  Court,  where,  on 
March  12, 1892,  the  Judgment  In  favor  of  Hall 
was  affirmed,  and  he  was  restored  to  posses- 
sion  as   Schenck's  tenant   soon   thereafter. 

Third.  That  in  1891,  while  the  suit  of 
Neely  v.  Hall  was  pending,  and  while  Schenck 
was  in  fact  out  of  possession  of  said  land, 
one  William  Mitchell  appeared  and  claim- 
ed to  be  the  only  heir  at  law  of  Mary 
H.  Blake.  Schenck  and  his  associates,  be- 
lieving that  Mitchell  was  the  only  heir  at  law 
of  Mary  H.  Blake,  compromised  his  claim 
with  him  by  conveying  to  him  one-fourth  of 
the  land  in  controversy  and  retaining  three- 
fourths.  Thereafter,  on  June  26,  1891,  said 
Mitchell  gave  Charles  O.  Schenck  a  power 
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of  attorney,  In  which  Schenck  was  authorized 
to  take  possession  of  said  land  for  him  and 
In  his  name,  and  to  bring  suits  to  recover 
the  same,  If  necessary,  to  establish  and  make 
good  his  title  to  said  land,  and  thereafter 
dispose  of  the  same  In  accordance  with  the 
terms  of  a  joint  agreement  entered  Into  con- 
temporaneously with  the  execution  of  said 
power  of  attorney  between  the  said  Mitchell 
and  Schenck.  Thereafter,  on  April  5,  1893, 
said  Mitchell  conveyed  his  interest  in  said 
land  to  the  defendant  Charles  R.  Schenck. 
This    deed   contains  the  following   recital: 

"Transfer  and  convey  unto  Charles  R. 
Schenck  •  *  •  all  my  right,  title  and  inter*- 
est  •  •  •  grant  No.  6248  •  •  •  sold  bj 
Raid  John  B.  McCormack  to  Mary  H.  Blake,  who 
was  afterwards  Mary  Mitchell,  and  of  whom  I 
am  the  sole  surviving  heir." 

It  is  insisted  by  complainants  that  the 
taking  of  this  power  of  attorney  by  Schenck 
from  Mitchell  had  the  effect  of  surrendering 
and  abandoning  all  previous  possession  of 
said  land  by  Schenck  in  favor  of  Mitchell, 
and  that,  therefore,  the  period  of  adverse 
possession  by  Schenck  prior  to  the  date  of 
the  power  of  attorney  cannot  be  counted 
in  defendants'  favor. 

Fourth.  That  in  1893  or  1896  the  Union 
Land  Coal  &  Coke  Company  and  the  Tennes- 
see Union  Land  Development  Company  held 
four  separate  and  distinct  one-acre  posses- 
sions and  lnclosures  on  said  land,  which  were 
cleared  about  the  year  1895  or  1896,  and  were 
kept  up  and  cultivated  continuously  each  year 
until  August  1,  1899,  on  which  date  said  com- 
panies executed  a  deed  to  the  defendants 
Charles  B.  Schenck  and  A.  B.  Bradford,  con- 
veying to  them  the  land  In  controversy.  It  is 
Insisted  by  complainants  that  these  posses- 
sions held  by  the  Union  Land  Coal  ft  Coke 
Company  and  the  Tennessee  Union  Land 
Development  Company  had  the  effect  of  im- 
pounding and  neutralizing  the  defendants' 
possession  of  said  land. 

On  the  trial  of  the  cause  the  complainants, 
who  are  married  women,  were  allowed  to 
amend  their  bill  and  plead  and  rely  on  their 
disabilities  of  coverture,  but  their  husbands 
were  not  made  parties  complainants,  and  the 
cause  proceeded  to  trial  as  to  said  married 
women  In  their  own  right. 

It  is  insisted  by  the  complainants  that, 
by  reason  of  the  Interruptions  hereinbefore 
mentioned,  the  defendants  had  no  valid  ad- 
verse possession  of  said  land  until  after  the 
disabilities  of  said  married  women  occurred, 
and  that  the  defendants'  plea  of  the  statute 
of  limitations  cannot  avail  them;  that  the 
said  Mary  H.  Blake,  complainants'  ancestor, 
died  on  August  11,  1885,  on  which  date  said 
land  descended  to  her  heirs  at  law,  and 
those'  being  under  disability  of  coverture  are 
as  follows : 

Complainant  Anna  H.  B.  Howe,  owner  of 


an  undivided  one-third  Interest,  and  the  wife 
of  William  Read  Howe,  has  been  under  con- 
tinuous disability  of  coverture  since  the  death 
of  her  father,  John  L.  Blake,  on  October  10, 
1899;  that  the  complainant  Elizabeth  M. 
Mason  was  mnrrle/i  In  1865;  Julia  C.  Averill 
was  married  in  1886,  and  Mary  A  Moffat  was 
married  in  1891,  since  which  time  they  have 
all  been  under  the  disability  of  coverture,  and 
jointly  owning  an  undivided  one-sixth  inter- 
est In  said  land ;  that  Mary  L.  Block,  daugh- 
ter of  Louise  R.  Tyler,  and  granddaughter 
of  the  said  Mary  H.  Blake,  was  married  to 
John  W.  Block  In  the  year  1879,  and  has  been 
under  disability  of  coverture  since  that  date, 
and  is  entitled  to  an  undivided  one-twelfth 
Interest  in  said  land. 

The  cause  was  heard  before  special  chancel- 
lor, F.  T.  Fancher,  on  June  20, 1918,  who  held 
that  the  defendants  had  had  more  than  seven 
years'  continuous,  peaceable,  adverse,  open, 
and  exclusive  possession  of  said  land  next 
preceding  the  filing  of  the  bill,  and  that 
complainants'  right  of  action  was  barred  for 
the  reason  that  they  did  not  bring  their  suit 
within  3  years  from  January  1,  1914,  on 
which  date  chapter  26  of  the  Acts  of  1913 
went  into  effect,  and  their  bill  was  therefore 
dismissed.  From  the  decree  of  the  chancel- 
lor dismissing  their  bill  complainants  have 
appealed  to  this  court,  and  have  assigned 
errors. 

[1]  Owing  to  our  view  of  the  cause,  which 
is  the  same  as  that  taken  by  the  chancellor, 
It  will  not  be  necessary  to  determine  whether 
the  interruptions  occurring  in  the  defend- 
ants' possession  prior  to  1899  had  the  effect 
of  breaking  the  continuity  of  such  possession. 
The  tax  deed  under  which  the  defendants 
claim,  even  if  void,  would  constitute  color  of 
title  in  them.  Iron  Co.  v.  Schwoon,  124  Tenn. 
176,  135  S.  W.  785. 

The  undisputed  evidence  shows  that,  since 
the  execution  of  the  deed  by  the  Union  Land 
Coal  ft  Coke  Company  and  the  Tennessee 
Union  Land  Development  Company,  to  de- 
fendants, on  August  1,  1899,  they  have  had 
continuous,  open,  exclusive,  and  uninterrupt- 
ed possession  of  said  land  down  to  the  pres- 
ent time.  The  possessions  that  were  on  said 
land  at  the  date  of  the  execution  of  said 
deed  by  the  Union  Land  Coal  ft  Coke  Com- 
pany and  the  Tennessee  Union  Land  Develop- 
ment Company  have  been  extended  by  the 
defendants  and  new  possessions  and  new 
lnclosures  have  been  erected  on  said  land  by 
them.  There  have  been  two  new  fields! 
cleared  on  the  land  by  the  complainants  since 
the  execution  of  said  deed  by  said  companies. 
These  clearings  consist  of  about  40  acres  of 
land,  upon  which  buildings  have  been  erected, 
and  said  possessions  have  been  occupied  and 
cultivated  continuously  by  the  tenants  of  the 
defendants  on  down  to  the  date  of  the  filing 
of  the  bill  in  this  cause. 
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J.  M.  Hall  testified  that  he  took  possession 
of  said  land  as  the  tenant  of  the  defendants 
In  the  year  1800;  that  there  was  then  a 
possession  on  said  land  consisting  of  abont 
25  acres,  and  that  since  that  time  there  has 
been  abont  40  additional  acres  cleared  by  the 
tenants  of  defendants,  and  that  these  latter 
possessions  have  been  kept  up  continuously 
and  cultivated  each  year. 

Hugh  Hall  testified  that  he  moved  on  the 
land  In  1904,  as  the  tenant  of  the  defendants, 
and  has  been  there  17  years;  that  there  are 
now  three  distinct  possessions  upon  said  land, 
the  old  place  and  two  new  ones;  that  the 
two  new  ones  have  been  made  since  he  went 
oh  the  land,  and  have  been  kept  np  contin- 
uously until  the  present  time  and  cultivated 
each  year. 

J.  W.  Hall  testified  that  he  moved  on  the 
land  in  controversy  in  1897,  and  that  the  old 
possession,  as  well  as  the  new  ones,  have 
been  kept  up  continuously  since  that  time, 
and  that  the  tenants  of  the  defendants  have 
cleared  and  fenced  something  near  40  acres 
since  he  moved  on  said  land.  The  evidence 
shows  that  said  new  Improvements  or  posses- 
sions have  been  made  on  the  land  by  defend- 
ants' tenants  since  the  year  1899,  and  these 
possessions  have  been  occupied  and  the  lands 
cultivated  continuously  without  Interruption 
on  the  part  of  any  adverse  claimants. 

[J]  By  chapter  26  of  the  Acts  of  1918  it  Is 
provided : 

"That  marriad  women  be,  and  are,  hereby  fully 
emancipated  from  all  disability  on  account  of 
coverture,  and  the  common  law  as  to  tbe  disa- 
bilities of  married  women  and  its  effect  on  the 
rights  of  property  of  the  wife,  is  totally  abrogat- 
ed, and  marriage  shall  not  impose  any  disability 
or  incapacity  on  a  woman  as  to  the  ownership, 
acquisition,  or  disposition  of  property  of  any 
sort,  or  as  to  her  capacity  to  make  contracts 
and  do  all  acta  in  reference  to  property  which 
she  could  lawfully  do  if  she  were  not  married; 
but  every  woman  now  married,  or  hereafter  to 
be  married,  shall  have  the  same  capacity  to  ac- 
quire, hold,  manage,  control,  use,  enjoy,  and 
dispose  of,  all  property,  real  and  personal,  in 
possession,  and  to  make  any  contract  in  refer- 
ence to  it,  and  to  bind  herself  personally,  and 
to  sue  and  be  sued  with  all  the  rights  and  inci- 
dents thereof,  as  if  she  were  not  married." 

By  section  4448  of  Shannon's  Code  It  Is  pro- 
vided : 

"If  the  person  entitled  to  commence  an  ac- 
tion is,  at  the  time  the  cause  of  action  accrued, 
either  (1)  within  the  age  of  twenty-one  years, 
or  (2)  of  unsound  mind,  or  (8)  a  married  woman, 
or  (4)  beyond  the. limits  of  the  United  States 
and  tie  territories  thereof,  such  person,  or  the 
(their)  representatives  and  privies,  as  the  case 
may  be,  may  commence  the  action,  after  the  re- 
moval of  such  disability,  within  the  time  of 
limitation  for  the  particular  cause  of  action,  un- 
less it  exceed  three  years,  and  in  that  case  with- 
in three  years  from  the  removal  ef  such  disa- 
bility." 


Chapter  26  of  the  Acta  of  1913,  by  which 
the  disabilities  of  married  women  were  clear- 
ly removed,  went  into  effect  on  January  X, 
1914.  The  bill  In  the  suit  at  bar  was  not 
filed  until  May  24,  1917.  It  Is  therefore 
clear  that  more  than  3  years  had  elapsed 
between  the  date  of  its  filing  and  the  date 
when  chapter  26  of  the  Acts  of  1913  took 
effect.  The  complainants,  however,  take  the 
position  that  the  act  of  1913  removed,  not 
only  the  disability  of  coverture  from  married 
women,  but  likewise  cut  off  and  removed  the 
saving  clause  provided  by  section  4448  of 
Shannon's  Code  above  Quoted,  giving  them  3 
years  within  which  to  sue  aftei  the  removal 
of  such  disability.  It  is  therefore  Insisted 
by  the  complainants  that  said  saving  clause 
having  been  suddenly  cut  off,  the  complainants 
bad  7  years  after  their  disabilities  were  re- 
moved within  which  to  bring  suit.  The  case 
of  Jones  et  al.  v.  Coal  Creek  Mining  &  Manu- 
facturing Co.,  reported  in  133  Tenn.  160,  180 
S.  W.  179,  Is  cited  In  support  of  this  conten- 
tion. 

We  do  not  think  the  holding  In  that 
case  is  controlling  In  the  case  at  bar.  The 
opinion  In  that  case  dealt  with  chapter 
15  of  the  Acts  of  1901,  abolishing  all  excep- 
tions to  statutes  limiting  commencement  of 
suits  and  actions  In  favor  of  persons  beyond 
the  limits  of  the  United  States  and  territories 
thereof.  It  was  held  that  said  statute  re- 
moved the  saving  clause  provided  by  section 
4448  of  Shannon's  Code  for  the  benefit  of  such 
persons,  and  that  a  right  to'  sue  could  not 
be  suddenly  cut  off,  but  a  reasonable  time 
must  be  given.  The  court  held  In  that  case 
that  a  reasonable  time  was  not  given  short 
of  the  period  of  limitation,  and  In  order  to 
give  the  parties  their  day  In  court  It  was 
held  that  they  had  their  full  period  of  T 
years  within  which  to  sue. 

Chapter  26  of  the  Acts  of  1913  does  not 
undertake  to  repeal  the  saving  clause  given 
by  section  4448  of  Shannon's  Code  In  favor  of 
married  women.  It  only  removes  tbe  dis- 
abilities of  married  women,  leaving  tbe  sav- 
ing clause  of  tbe  statute  still  In  effect  That 
the  complainants  bad  the  right  to  sue  under 
the  saving  clause  provided  by  section  4448 
of  Shannon's  Code  cannot  be  questioned,  and, 
not  haying  done  so  within  the  3  years  pro- 
vided by  the  saving  clause,  it  most  be  held 
that  they  are  barred. 

[3]  We  cannot  assent  to  tbe  additional 
contention  made  by  complainants  that  the 
act  of  1913,  removing  the  disabilities  of  mar- 
ried women,  only  applies  to  property,  real 
and  personal  in  the  possession  of  such  wo- 
men. The  act  expressly  gives  the  right  to  a 
married  woman  to  bind  herself  personally, 
"and  to  sue  and  be  sued  with  all  the  rights 
and  incidents  thereof,  as  If  she- were  not  mar- 
ried." 

It  was  expressly  held  in  Mclrvln  ▼.  Lincoln 
Memorial  University,  138  Tenn.  260,  197  S. 
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W.  882,  L.  B.  A  1918C,  301,  that  chapter 
26  of  the  Acta  of  1913,  removed  the  exemp- 
tion which  otherwise  would  have  excluded 
married  women  from  the  operation  of  the 
statute  of  limitations.  That  was  a  suit  to 
recover  for  personal  injuries  commenced1 
more  than  one  year  from  the  accrual  of  the 
cause  of  action.  The  injuries  were  sustained 
after  the  date  upon  which  chapter  26  of  the 
Acts  of  1913  went  into  effect.  It  was  contend- 
ed by  the  complainant  that  the  3  years'  sav- 
ing clause  provided  by  section  4448  of  Shan- 
non's Code  applied,  and  by  the  defendant  that 
it  did  not  It  was  held  that  the  right  of 
action  was  barred  after  1  year.  The  only 
difference  between  that  case  and  the  case  at 
bar  is  that  the  cause  of  action  in  that  case 
accrued  after  January  1,  1914,  and  In  the 
suit  at  bar  it  accrued  a  number  of  yean  be- 
fore. 

It  results  that  the  decree  of  the  chancellor 
will  be  affirmed,  with  costs. 


(Ml  Tenn.  OS) 

STATE  ex  reL  THOMPSON  v.  CUMMINS, 

County  Judge. 

(Supreme  Court  of  Tennessee.    Feb.  17,  IMS'.) 

Statutes  <*=»88(10)  —  Special  IiAwb  — Dis- 
crimination—Counties. 
Pub.  Acts  1916,  c.  74,  creating  a  constabu- 
lary for  the  state,  and  providing  that  expenses 
and  compensation  of  members  shall  be  paid  by 
county  or  counties  wherein  services  are  render- 
ed, but  that  counties  having  a  population  of 
190,000  and  over,  according  to  the  federal  cen- 
sus of  1910,  are  exempt  from  the  act,  is  un- 
constitutional, since  no  county  but  Shelby 
comes,  or  ever  will  come,  within  exception. 

Appeal  from  Chancery  Court,  Hamilton 
County;  W.  B.  Garvin,  Chancellor. 

Proceedings  by  the  State,  on  the  relation 
of  Prank  M.  Thompson  against  William  Cum- 
.mlns,  County  Judge.     From  the  decree  ren- 
dered,  complainant  appeals.     Affirmed. 

William  H.  Swiggart,  Jr.,  Asst  Atty.  Gen., 
for  relator. 

Will  F.  Chamlee,  of  Chattanooga,  for  coun- 
ty judge. 

McXINNBT,  J.  The  only  question  In- 
volved in  this  cause  is  the  constitutionality 
of  chapter  74  of  the  Public  Acts  of  1915, 
which  is  as  follows: 

"An  act  to  create  a  constabulary  for  the  state 
of  Tennessee,  to  be  designated  and  known  as 
the  state  rangers,  and  to  provide  for  their  ap- 
pointment and  to  define  their  powers  and  duties. 

"Provided:  That  this  act  shall  not  apply  to 
counties  having  a  population  of  190,000  and 
over  according  to  the  federal  census  of  1910. 

"Whereas,  tile  Governor  of  Tennessee  and 


the  civil  authorities  of  the  several  counties  of 
the  state  are  charged  by  law  with  the  duty  of 
protecting  persons  and  property  and  of  enforc- 
ing the  laws  and  preserving  the  peace  of  the 
state: 

"And  whereas,  conditions  sometimes  arise 
where  the  Governor  and  civil  authorities  are 
called  upon  and  expected  to  preserve  order 
and  protect  persons  and  property  from  the 
violence  of  organized  forces: 

"And,  whereas,  the  state  of  Tennessee  has 
not  heretofore  provided  either  the  means  or 
the  authority  to  enable  the  performance  of 
these  duties: 

"Section  1.  Therefore,  be  it  enacted  by  the 
General  Assembly  of  the  state  of  Tennessee, 
that  there  be  hereby  created  a  state  constabu- 
lary, to  be  designated  and  known  as  the  state 
rangers,  to  consist  of  ten  members  who  shall 
be  appointed  by  the  Governor  and  who  shall 
hold  office  for  the  term  of  ten  years,  subject 
to  removal  by  him  for  sufficient  cause. 

"Said  ten  members,  when  so  appointed,  shall 
constitute  the  regular  force  and  shall  be  vest- 
ed with  and  possess  all  the  powers  conferred 
upon  the  sheriff  by  section  4933  of  the  Code  of 
1858. 

"Sec.  2,  Be  it  further  enacted,  that  when  acts 
of  violence  occur  in  any  county  of  the  state 
whereby  the  rights  of  persons  or  property  are 
violated  or  jeopardized  by  organized  forces, 
or  by  any  considerable  number,  of  persons  act- 
ing in  conjunction  or  singly,  and  which  may  be 
brought  to  the  attention  of  the  Governor,  he 
shall,  in  his  discretion,  direct  the  state  rangers 
to  police  such  county,  or  any  part  thereof,  so 
disturbed,  to  suppress  such  acts  of  violence 
and  to  arrest  all  persons  engaged  or  aiding  and 
abetting  therein. 

"Sec.  8.  Be  it  further  enacted,  that  the  state 
rangers  be  attached  to  the  adjutant  general's 
office  and  by  him  organised  and  equipped  for 
duty  under  the  direction  of  the  Governor,  but 
they  shall  at  all  times  be  at  the  command  of  the 
Governor  and  under  his  general  supervision 
and  control. 

"Sec.  4.  Be  it  further  enacted,  that  each  reg- 
ular member  of  the  state  rangers  shall  receive 
as  compensation  for  his  services  three  dollars 
per  diem  and  necessary  expenses  while  actu- 
ally engaged  in  the  discharge  of  any  official 
duty,  the  same  to  be  paid  upon  voucher  from 
the  adjutant  general's  office  out  of  any  moneys 
in  the  state  treasury  not  otherwise  appropri- 
ated. 

"Sec.  S.  Be  it  further  enacted,  that  each  of 
the  regular  members  of  the  state  rangers  ap- 
pointed by  the  Governor  under  section  1  of  this 
act  shall  have  authority  to  summon  and  swear 
in  the  posse  comitatus  when  necessary  to  meet 
any  emergency  and  when  for  any  reason,  the 
Governor  may  not  be  able  to  appoint  and  sup- 
ply the  special  members  or  force  hereinafter 
provided  for.  The  posse  may  be  summoned 
from  any  county  or  counties  in  the  state,  in 
the  discretion  of  the  ranger,  and  the  members 
thereof  shall  receive  as  compensation  for  their 
services  two  dollars  per  diem  and  necessary  ex- 
penses while  actually  engaged  in  the  service, 
the  same  to  be  paid  as  hereinafter  provided. 

"Sec.  6.  Be  it  further  enacted,  that  the  Gov- 
ernor shall  appoint  such  special  members  of  the 
state  rangers  as  may  be  necessary  to  aid  the 
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regular  force  to  effectually  perform  the  duties 
herein  imposed  upon  them,  the  period  of  their 
service,  however,  to  extend  no  longer  than  the 
exigencies  may  demand. 

"Sack  special  members  shall  receive  for  their 
services  the  same  compensation  allowed  the 
members  of  the  posse  comitatus  in  section  five 
of  this  act  the  same  to  be  paid  as  hereinafter 
provided. 

"Sec.  7.  Be  it  further  enacted,  that  the  per 
diem  and  necessary  expenses,  which  shall  in- 
clude all  transportation  of  the  members  and 
equipment,  of  the  posse  comitatus  and  of  the 
special  members  as  provided  for  in  sections 
five  and  six  of  this  act  shall  be  paid  by  the 
county  or  counties  wherein  the  service  may  be 
rendered,  upon  an  itemized  statement  certified 
from  the  adjutant  general's  office  showing  the 
service  rendered  on  behalf  of  such  county  or 
counties  and  upon  the  proper  rendition  of  such 
account  the  county  court  of  such  county  or 
counties  shall  provide  for  the  payment  of  same, 
which  shall  be  by  warrant  drawn  by  the  county 
judge  or  chairman  and  in  favor  of  the  state. 

"Sec.  8.  Be  it  further  enacted,  that  this  act 
shall  not  apply  to  counties  having  a  population 
of  190,000  and  over  according  to  the  federal 
census  of  1010. 

"Sec.  9.  Be  it  further  enacted,  that  this  act 
take  effect  from  and  after  its  passage,  the  pub- 
lic welfare  requiring  it." 


The  chancellor  held  the  act  to  be  unconsti- 
tutional because  in  violation  of  article  11, 
section  8,  of  tbe  state  Constitution,  which 
provides  that  the  Legislature  shall  have  no 
power  to  suspend  any  law  for  the  benefit 
of  any  particular  Individual,  nor  to-  pass 
any  law  for  the  benefit  of  any  individuals 
Inconsistent  with  the  general  law  of  the  land, 
nor  to  pass  any  law  granting  to  any  Individ- 
ual rights,  privileges,  Immunities,  or  ex- 
emptions other  than  such  as  may  be  by 
the  same  law  extended  to  any  member  of 
the  community  who  may  be  able  to  bring 
himself  within  the  provisions  of  such  law. 

It  is  apparent  that  this  act  is  a  general 
law  from  which  Shelby  county  was  excepted. 
No  other  county  comes  within  the  exception, 
or  can  ever  come  within  the  exception  by 
any  subsequent  federal  census. 

The  case,  therefore,  falls  within  the  rule 
announced  in  the  Redisricting  Cases,  111 
Tenn.  283,  80  S.  W.  761,  which  rule  Is  sup- 
ported by  State  v.  Burnett,  6  Heisk.  188; 
Sutton  v.  State,  96  Tenn.  696,  36  S.  Wi  697, 
83  L.  R.  A.  689;  Woodard  v.  Brlen,  14  Lea, 
620;  Burkholtz  y.  State,  16  Lea,  71;  Mayor 
t.  Dearmon,  2  Sneed,  119  and  Weaver  v. 


Davidson  County,  104  Tenn.  816,  69  8.  W. 
1106,  to  wit: 

"No  benefit  shall  be  conferred  or  no  burden 
imposed  upon  the  citizens  of  any  given  county, 
which  by  the  same  act  is  not  conferred  upon  or 
imposed  upon  all  of  the  citizens  of  all  of  the 
other  counties  in  the  state  who  may  be  able 
to  bring  themselves,  or  may  be  brought,  with- 
in the  terms  of  the  act  conferring  the  benefit,  or 
imposing  the  burden." 

The  court  then  says: 

"It  is  apparent,  therefore,  that  these  cases 
do  not  oppose  the  hypothesis  that  the  Legis- 
lature may  pass. special  laws  for  the  regulation 
of  individual  counties,  by  name,  as  arms  of  the 
state  government,  or  subordinate  political  enti- 
ties, as  distinguished  from  the  personal  rela- 
tions of  their  several  citizens. 

"It  is  equally  obvious  that  while  Moore  v. 
State  [6  Sneed,  610],  State  v.  Leonard  [86 
Tenn.  487,  7  S.  W.  463],  State  v.  Maloney  [92 
Tenn.  68,  20  S.  W.  419],  State  v.  Nine  Justices 
[90  Tenn.  726,  18  S.  W.  393],  Lauderdale  Coun- 
ty t.  Fargason  [7  Lea,  153],  and  Burnett  v. 
Maloney  [97  Tenn.  697,  702,  703,  37  S.  W.  689, 
34  L.  R.  A.  541]  (as  to  its  first  point)  do  not 
necessarily  establish  the  hypothesis,  inasmuch 
as  they  rest  upon  special  clauses  of  the  Con- 
stitution which  were  held  to  confer  or  permit 
the  power  of  special  legislation  in  respect  of 
matters  falling  thereunder,  yet  they  furnish 
very  useful  analogies  that  point  to  the  conclu- 
sion indicated  by  the  hypothesis  just  referred 
to." 

It  will  thus  be  seen  that  the  cause  under 
consideration  is  not  a  special  law  for  Individ- 
ual counties,  as  arms  of  the  state  govern- 
ment; neither  does  it  fall  within  the  line 
of  cases  recited  above,  which  rest  upon 
special  clauses  of  tbe  Constitution,  but  falls 
within  the  line  of  cases  holding  unconstitu- 
tional all  acts  which  confer  benefits  or  Im- 
pose burdens  upon  citizens  of  some  counties 
and  not  upon  others. 

It  is  not  insisted  by  the  state  that  If  tbe 
exception  to  the  act  Is  unconstitutional  that 
the  remainder  of  the  act  is  valid,  and  our 
decisions  are  to  the  contrary.  Burkholtz  v. 
State,  16  Lea,  73;  Bouldin  v.  Lockbart,  3 
Baxt  279;  Weaver  y.  Davidson  County,  104 
Tenn.  316,  69  8.  W.  1105;  Lindsay  y.  Allen, 
112  Tenn.  637,  82  S.  W.  171;  State  ex  rel.  v. 
Trewhltt,  118  Tenn.  571,  82  S.  W.  480;  Morri- 
son v.  State,  116  Tenn.  534,  95  S.  W.  4J»4. 

The  learned  chancellor  was  correct  In 
holding  tbe  act  In  question  unconstitutional 
and  In  dismissing  the  complainant's  bill,  and 
his  decree  Is  in-all  things  affirmed. 
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FRANZ  t.  JACOBS. 


(Court  of  Appeals  of  Kentucky.    March  21, 
191».) 

JL  Watebs  and  Water  Coubses  €=>51, 119(1) 
—Rights  or  Contiguous  Ownebb— Streams 
— Surface  Watebs. 
An  upper  proprietor  has  an  easement  in  the 
land  of  the  lower  proprietor  for  the  escape  from 
his  land  of  both  surface  water  and  that  running 
in  natural  streams,  which  right  the  lower  pro- 
prietor may  not  interfere  with. 

2.  Watebs  and  Wateb  Coubses  «J=>119(3)— 
Rights  or  Contiguous  Ownebs— Surface 
Watebs. 

An  upper  proprietor  cannot  collect  surface 
water  into  a  volume  and  empty  it  upon  the 
lower  proprietor,  nor  can  he  by  such  means 
augment  the  flow  of  a  natural  stream,  so  as  to 
damage  his  neighbor  below. 

3.  Appeal  and  Ebbob  «=»1009(2)— Determi- 
nation of  Trial  Coubt— Review. 

The  essential  fact  entitling  plaintiff  to  the 
relief  he  sought  having  been  put  in  issue  and 
determined  by  the  chancellor  against  him  upon 
sufficient  evidence,  court  on  appeal  must  affirm 
the  judgment. 

4.  Appeal  and  Ebrob  «=>1009(3>— Finding 
op  Chancellor— Weight. 

Where  the  evidence  is  conflicting,  and  the 
mind  is  left  in  doubt  as  to  the  truth,  some 
weight  will  be  given  by  the  court  on  appeal  to 
the  finding  of  the  chancellor. 

Appeal  from  Circuit  Court,  Greenup 
County. 

Suit  by  Edward  Franz  against  James  W. 
Jacobs.  Petition  dismissed,  and  plaintiff  ap- 
peals.   Affirmed. 

S.  S.  Willis  and  B.  D.  Davis,  both  of  Ash- 
land, for  appellant 

Allen  D.  Cole,  of  Maysville,  and  W.  T.  Cole, 
of  Greenup,  for  appellee. 

THOMAS,  J.  Appellant,  plaintiff  below, 
and  appellee,  defendant  below,  own  adjoining 
farms  in  Greenup  county,  both  of  which 
border  on  the  Ohio  river,  which  at  that  point 
runs  east  and  west.  Defendant's  farm  lies 
above  that  of  plaintiff,  and  some  distance 
from  the  river  bank  on  defendant's  farm  is  a 
natural  sag,  slough,  or  depression,  running  en- 
tirely across  the  farm  and  extending  upon  the 
next  adjoining  one  on  the  east  The  lower  end 
or  foot  of  the  sag  extends  to  or  perhaps  upon 
a  small  portion  of  plaintiff's  farm.  Between 
the  bank  of  the  river  and  the  slough  or  sag  Is 
a  slight  elevation,  called  by  the  witnesses  a 
ridge.  There  is  a  narrow  place  in  the  ridge  a 
short  distance  from  the  line  between  the  farms 
of  plaintiff  and  defendant  and  through  this 
narrow  place  there  was  an  old  ditch,  leading 
from,  the  sag  onto  the  low  ground  imme- 
diately next  to  the  river,  and,  when  open, 


would  permit  the  water  which  collected  In  the 
sag  to  run  out  and  find  its  way  into  the  river, 
which  could  be  done  only  when  the  river  was 
not  high  enough  to  prevent  it  According 
to  the  testimony  the  ditch  was  an  artificial 
one,  but  when  it  was  dug,  or  by  whom,  no 
one  seems  to  be  able  to  tell.  In  times  of 
high  water  it  would  fill  with  drift  and 
debris,  and  would  constantly  have  to  be 
cleaned  out  In  the  fall  of  1913  defendant 
put  an  eight-Inch  sewer  pipe  from  the  bank  of 
the  river  through  the  ditch  and  up  the  sag  to 
the  lowest  point  In  it  and  constructed  a  dam 
across  the  ditch.  The  purpose  of  this  work 
was  to  have  the  sewer  drain  off  the  surface 
water  which  would  collect  in  the  sag,  and  also 
the  overflow  water  which  would  be  left  in 
it  in  times  of  floods,  and  the  dam  constructed 
across  the  ditch  was  to  prevent  the  water 
from  the  river  running  into  the  sag  at  ordi- 
nary stages  of  the  water.  Plaintiff,  upon  the 
theory  that  the  stopping  of  the  ditch  caused 
the  water  in  the  sag  to  flow  over  his  land  be- 
low and  wash  away  and  damage  it  brought 
this  suit,  in  which  he  sought  a  mandatory 
Injunction  against  defendant  commanding 
him  to  remove  the  dam,  and  seeking  to  re- 
cover the  sum  of  $500  for  damages  which  he 
alleged  had  accrued  since  the  dam  was  con- 
structed. 

The  answer  denied  the  allegations  of  the 
petition,  and  claimed  that  defendant  had  the 
right  to  stop  the  ditch  by  constructing  the 
dam,  upon  the  ground  that  it  was  not  a 
natural  stream  but  an  artificial  one,  in  the 
continued  opening  of  which  plaintiff  had  no 
rights.  Appropriate  pleadings  made  the 
Issues,  and  upon  hearing,  after  proof  taken, 
the  court  dismissed  the  petition,  and  to  re- 
verse that  Judgment  plaintiff  prosecutes  this 
appeal. 

[1,2]  The  civil  law  governing  the  rights 
of  contiguous  owners  of  land  relative  to  the 
flowing  of  surface  water,  as  well  as  that  in 
natural  streams,  has  been  adopted  in  this 
state,  and  it  is  that  an  upper  proprietor  has 
an  easement  in  the  land  of  the  lower  pro- 
prietor for  the  escape  from  his  land  of  both 
surface  water  and  that  running  in  natural 
streams,  which  right  the  lower  proprietor 
may  not  interfere  with  or  obstruct  by  any 
act  which  would  prevent  the  flowing  of  either 
surface  water  or  that  carried  by  natural 
stream.  A  corresponding  .duty  is  imposed 
upon  the  upper  proprietor  not  to  collect 
surface  water  into  a  volume  and  empty  it 
upon  the  lower  proprietor,  nor  can  he  by  such 
means  augument  the  flow  of  a  natural  stream, 
so  as  to  damage  his  neighbor  below.  These 
rules,  with  their  application  to  the  various 
facts  presented,  are  adopted  in  the  cases 
of  Moody  v.  Fremd,  177  Ky.  5, 197  S.  W.  433 ; 
Pickerill  v.  City  of  Louisville,  125  Ky.  218, 
100  S.  W.  873,  Kemper  v.  City  of  Louisville, 
14  Bush,  87,  Hahn  v.  Thornberry,  7  Bush, 
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408,  Grinstead  v.  Sanders,  58  S.  W.  663,  22 
Ky.  Law  Bep.  51,  Bobertson  v.  Daviess  Gravel 
Road  Co.,  116  Ky.  913,  77  S.  W.  189,  26  Ky. 
Law  Bep.  1114,  and  other  cases  which  might 
be  cited. 

Plaintiff  claims  that  under  the  law  as 
announced  in  the  cases  referred  to  he  has 
the  right  to  maintain  this  action,  since  he 
contends  that  by  the  damming  of  the  ditch 
defendant  permitted  the  surface  water  to 
collect  in  the  sag  without  an  outlet  and  forc- 
ed It  to  ran  over  plaintiff's  land,  and  that  in 
doing  so  he  stopped  up  what  plaintiff  insists 
is  a  natural  stream,  thereby  causing  the  wa- 
ter to  flow  upon  his  land  in  Increased  quan- 
tities, or  in  such  a  way  as  to  produce  the 
damages  complained  of.  If  the  facts  assumed 
in  plaintiff's  petition  were  established,  there 
could  be  no  doubt  about  his  right  to  relief. 
As  we  read  the  record,  there  is  no  proof  to 
show  that  any  of  the  water  producing  the 
damage  was  collected  surface  water.  On  the 
contrary,  It  Is  conclusively  shown  that  the 
sewer  mentioned  is  amply  sufficient  to  and 
does  drain  from  the  slough  or  sag  all  sur- 
face water,  at  least  enough  to  keep  it  from 
getting  out  of  the  banks  of  the  sag  and  flow- 
ing over  plaintiff's  land.  The  proof  is  that 
plaintiff's  land  at  the  place  of  which  he  com- 
plains  is  more  than  one  foot  higher  than  the 
point  where  the  dam  Is  constructed,  and  the 
flood  water  would  not  run  over  that  place 
when  it  was  to  the  top  of  the  dam.  So  that 
It  is  a  difficult  matter  to  see  how  the  dam 
could  cause  the  water  to  flow  over  a  place 
which  was  higher  than  the  dam.  Moreover, 
a  number  of  witnesses — greater,  numerically, 
than  those  testifying  for  plaintiff — who 
have  long  been  familiar  with  that  territory 
and  surrounding  conditions  testified  that 
the  construction  of  the  dam  did  not  cause 
an  Increased  amount  of  water  to  Qov  over 
plaintiff's  land.  On  the  other  hand,  they  tes- 
tified— which  testimony  seems  to  accord  with 
natural  principles — that  the  construction  of 
the  dam  prevents  the  water  in  ordinary 
stages  (and  except  in  times  of  high  floods) 
from  getting  into  the  sag,  and  thereby  serves 
to  protect  at  least  that  part  of  plaintiff's 
land  covered  by  the  depression.  To  this 
extent  it  benefits  him.  When  the  waters  of 
the  river  are  at  sufficient  flood  stage  to  go 
over  the  dam,  and  thereby  fill  the  sag,  it 
Is  also  at  that  time  over  a  large  portion  of 
plaintiff's  farm,  and  then  no  water  could  run 
through  the  ditch,  so  as  to  lower  the  water 


in  the  sag  to  any  extent,  because  the  river 
into  which  It  would  have  to  empty  would  be 
fulL  When  the  water  In  the  river  would  re- 
cede, so  as  to  get  below  the  dam  and  permit 
the  ditch,  If  open,  to  drain  the  sag,  that  por- 
tion of  plaintiff's  farm  about  which  he  com- 
plains, being  higher,  would  be  free  from  wa- 
ter. We  therefore  conclude  that  defendant's 
witnesses  had  scientific  grounds  upon  which 
they  could  base  their  testimony,  as  well  as 
upon  their  actual  observations. 

[3,4]  It  Is  true  that  plaintiff  shows  that 
a  small  portion  of  his  land  in  floods  occur- 
ring in  1913  and  since  then  has  to  some  ex- 
tent washed;  but  there  is  plenty  of  testi- 
mony to  show  that  this  is  a  usual  and  ordi- 
nary occurrence  with  land  contiguous  to  a 
stream  like  the  Ohio  river.  It  also  appears 
from  the  testimony  that  some  floods  will 
wash  the  overflowed  land,  while  others  will 
deposit  sediment  thereon,  dependent  upon 
the  duration  of  the  rise  in  the  river.  So  we 
conclude  that,  the  essential  fact  entitling 
plaintiff  to  the  relief  he  sought — 1.  e.,  dam- 
age as  a  proximate  result  of  the  acts  com- 
plained of — having  been  put  in  issue  and  de- 
termined by  the  trial  court  against  him  upon 
sufficient  evidence,  there  is  no  course  left  to 
us  but  to  affirm  the  judgment.  In  cases  like 
this  the  rule  is  that,  where  the  evidence  is 
conflicting  and  the  mind  is  left  in  doubt  as 
to  the  truth  of  the  matter,  some  weight  will 
be  given  to  the  finding  of  the  chancellor. 
Campbell  v.  Trosper,  108  Ky.  602,  57  S.  W. 
245,  22  Ky.  Law  Rep  277,  and  Moody  v. 
Fremd,  supra. 

Another  question  presented  and  discussed 
by  defendant's  counsel  is  that  the  rules  of 
law  governing  the  rights  of  adjoining  .pro- 
prietors with  reference  to  the  flowing  of 
both  surface  water  and  that  in  natural 
streams  has  no  application  to  the  damming 
or  destruction  of  an  artificial  ditch.  This  con- 
tention is  attempted  to  be  met  by  plaintiff's 
counsel  with  the  argument  that,  where  the 
artificial  ditch  has  existed  for  such  a  length 
of  time  as  to  give  the  complaining  party  a 
prescriptive  right  In  its  continued  mainte- 
nance, the  same  law  would  apply  as  though 
the  ditch  were  a  natural  stream. 

However  interesting  it  might  be  to  take 
up  and  discuss  these  questions,  we  are  not 
disposed  to  do  so  in  view  of  the  fact  that 
the  judgment  will  have  to  be  affirmed  upon 
the  chancellor's  finding  of  fact 

Wherefore  the  judgment  Is  affirmed. 
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SCHHIVBJE  et  aL  v.  FHOMMEL  «t  aL 

(Court  of  Appeals  of  Kentucky.    March  14, 
1919.) 

1.  Tbusts   «5=>211— Employment  oi  Assist- 
ant—Compensation . 

Assistants  employed  by  a  trustee  most  look 
to  the  trustee  for  compensation,  and  they  can- 
not be  granted  an  allowance  out  of  the  trust 
estate. 

2.  Trusts   <8=»316CU  —  Tbubteeb   —   Com- 
pensation. 

Contrary  to  the  common-law  rule,  compen- 
sation may  be  granted  a  trustee  for  services  ren- 
dered in  connection  with  the  trust  estate, 
though  the  trustee  was  interested  in  the  corpus 
of  the  estate,  unless  there  was  an  implied  agree- 
ment that  the  trustee  should  receive  no  compen- 
sation. 

8.  Trusts  «=>315(2)  —  Trustees  —  Com- 
pensation. 
Trustee  held  entitled  to  $1,600  as  compen- 
sation, in  view  of  the  fact  that  the  creator  of 
the  trust  first  imposed  such  duties  upon  his 
executors  and  testamentary  trustees,  and  pro- 
vided that  they  should  receive  as  compensation 
the  sum  mentioned. 

Appeal  from  Circuit  Court,  Campbell 
County. 

Action  between  Mary  Frommel  and  anoth- 
er and  Oliver  P.  Schriver,  trustee,  and  oth- 
"  era.    From  a  judgment  denying  the  trustee 
compensation,  he  appeals.     Reversed,  with 
directions. 

Wm.  U.  Warren,  of  Newport,  for  appellant. 

Oscar  P.  Grlschy  and  Elmer  W.  Grischy, 
both  of  Cincinnati,  Ohio,  and  John  T.  Hodge, 
of  Newport,  for  appellees. 

CLARKE,  J.  The  only  question  involved 
upon  this  the  second  appeal  in  this  case  Is 
whether  or  not  the  trustee  is  entitled  to  com- 
pensation for  his  services  in  administering 
the  trust  created  in  the  manner  fully  set  out 
in  the  opinion  on  the  former  appeal,  which  Is 
reported  In  179  Ky.  228,  200  S.  W.  327. 

Upon  the  return  of  the  case  to  the  lower 
court,  an  order  was  entered,  directing  the 
trustee  to  settle  his  accounts  with  the  master 
commissioner,  and  upon  that  settlement  he 
asked  and  was  allowed  by  the  master  the 
sum  of  $  1,500  for  his  services  and  to  pay  his 
brothers,  George  and  Robert,  for  the  assist- 
ance they  had  rendered  him  in  the  manage- 
ment of  the  trust  property.  To  this  allow- 
ance by  the  master  appellee  filed  an  excep- 
tion, which  was  sustained  by  the  chancellor, 
and  judgment  was  entered,  denying  to  the 
trustee  any  compensation  for  himself  or  his 
assistants  for  their  services  In  administering 
the  trust.      . 

[1]  It  will  not  be  necessary  to  consider  the 


question  of  allowance  to  the  assistants  em- 
ployed by  the  trustee,  since  that  is  a  matter 
between  them  and  the  trustee,  which  is  not 
here,  as  they  are  not  asking  any  allowance, 
nor  could  they  have  done  so,  since  they  are 
not  trustees  under  the  trust  deed,  and  the 
will  of  the  father  by  which  they  were  made 
trustees  of  his  estate  was  superseded  by  the 
trust  deed,  although  we  think  the  will  Is  sc 
closely  connected  with  the  deed  as  to  form  a 
part  of  the  whole  transaction  and  require  a 
consideration  of  its  provisions  upon  the  ques- 
tion of  compensation  for  the  trustee  under 
the  deed. 

[2]  Prior  to  the  American  Revolution  it 
was  the  common-law  rule  that  a  trustee  was 
not  entitled  to  compensation  for  his  services 
in  respect  of  his  trusteeship,  In  the  absence 
of  any  provision  in  the  order  of  the  court  ap- 
pointing him,  or  of  a  contract  or  stipulation 
with  the  parties,  and  this  rule  was  enforced 
In  this  country  and  In  this  state  at  an  early 
period  as  a  rule  of  the  common  law.  39  Cyc. 
480.  But  from  the  very  first,  the  soundness 
of  this  rule  was  questioned  in  this  country, 
and  the  accepted  rule  at  the  present  time  is 
that,  unless  otherwise  regulated  by  statute 
or  contract,  courts  of  equity  will  exercise  a 
just  discretion  and  make  or  withhold  allow- 
ance as  they  consider  the  particular  circum- 
stances require.    39  Cyc.  481. 

In  this  state  by  statute,  administrators,  ex- 
ecutors, and  guardians  are  allowed  commis- 
sions for  their  services  whether  or  not  they 
are  Interested  in  the  trust  estate,  but  there 
has  been  no  legislative  action  with  reference 
to  compensation  to  trustees.  This  court  has, 
however,  in  numerous  decisions  expressed  its 
disapproval  of  the  old  common-law  rule,  and 
in  Phillips'  Adm'r  v.  Bustard,  1  B.  Mon.  848 
(1841),  exposed  the  fallacy  of  the  grounds 
upon  which  it  was  supposed  to  rest,  and  con- 
cluded the  discussion  of  the  question  thus: 

"Is  there  now,  therefore,  any  sufficient  reason 
here,  for  applying  a  rule  so  harsh  and  unrea- 
sonable to  the  solitary  class  of  cases  denomi- 
nated express  technical  trusts?    We  think  not. 

"For  similar  reasons,  the  courts  of  Pennsyl- 
vania and  of  our  parent  state,  Virginia,  have 
decided  that  trustees  may  be  entitled  to  com- 
pensation without  any  express  direction  or  con- 
tract therefor.  See  [Wilson  v.  Wilson]  8  Bin.- 
[Pa.]  667;  [Cranberry's  Ex'r  v.  Granberry]  1 
Wash.  [Va.]  246  [1  Am.  Dec.  455] ;  [Miller  v. 
Beverleys]  4  Hen.  &  M.  [Va.]  415.  And  this 
appearing  to  be  intrinsically  just,  not  forbidden 
by  policy,  and  not  only  not  inconsistent  with 
any  analogy  in  our  local  jurisprudence,  but 
perfectly  consistent  with  its  complete  harmony, 
we  do  not  feel  authorized  to  repudiate  it  and 
blindly  adhere  to  the  old  English  rule,  the  rea- 
sons for  which,  if  ever  good,  are  now  altogether 
inapplicable  in  this  age  and  country,  whenever 
it  may  be  presumed  that  compensation  was  ex- 
pected and  seems  to  be  reasonable  and  just" 
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In  no  case  in  this  court  since  that  opinion 
wjas  rendered  has  its  reasons  or  conclusions 
been  attacked  or  questioned,  but  compensa- 
tion has  been  allowed  to  trustees  In  all  cases 
for  their  services,  unless  there  was  an  ex- 
press or  Implied  agreement  to  the  contrary. 

Counsel  for  appellee  concedes  that  the  old 
common-law  rule  has  been  abrogated  In  this 
state,  In  so  far  as  strangers  to  the  trust  are 
concerned,  but  Insists  that  where  the  trustee 
has  an  interest  In  the  trust  estate,  he  has  no 
right  to  compensation  in  the  absence  of  a 
stipulation  therefor.  This  contention  is  bas- 
ed upon  Miles  v.  Bacon,  4  J.  J.  Marsh.  457, 
decided  in  1830,  wherein  the  court  enforced 
the  old  common-law  rule  where  the  trustee 
had  an  interest  in  the  estate,  but  this  opin- 
ion was  based  upon  the  old  common-law  rule, 
which  had  theretofore  been  enforced  in  Mc- 
Mlllen  v.  Scott,  1  T.  B.  Mon.  150  (1824),  both 
of  which,  however,  antedated  by  a  number 
of  years  the  repudiation  of  the  rule  in  Phil- 
lips' Adm'r  v.  Bustard,  supra. 

Not  only  has  there  been  no  recognition  or 
even  discussion  in  any  case  in  this  jurisdic- 
tion since  Phillips'  Adm'r  v.  Bustard,  supra, 
was  decided  of  the  old  common-law  rule,  but, 
upon  the  other  band,  in  numerous  cases  the 
right  of  trustees  to  compensation  has  been 
accepted  as  a  matter  of  course,  and  the  only 
controversy  since  that  time  about  compensa- 
tion appearing  in  any  of  the  decisions  is  as 
to  the  amount.  See  Phillips  v.  Burton,  107 
Ky.  88,  52  S.  W.  1064,  21  Ky.  Law  Rep.  720; 
Central  Trust  Co.  v.  Johnson,  74  S.  W.  663, 
25  Ky.  Law  Rep.  55 ;  Mercer  County  v.  Pear- 
son, 71  8.  W.  639,  24  Ky.  Law  Rep.  1368; 
Kentucky  Natl.  Bank  v.  Stone,  11  Ky.  Law 
Rep.  048;  Pearcy,  etc.,  v.  Greenwell,  etc.,  80 
Ky.  616;  Patrick  v.  Patrick,  135  Ky.  307, 122 
S.  W.  150.  It  is  true  that  in  none  of  these 
later  cases  did  it  happen  that  the  trusteeship 
was  coupled  with  an  interest,  but  the  repudi- 
ation of  the  old  common-law  rule  in  this  ju- 
risdiction was  based  upon  the  conception  that 
the  "laborer  is  worthy  of  his  hire,"  and  the 
fact  that  compensation  having  been  provided 
by  statute  for  administrators,  executors, 
and  guardians,  compensation  to  trustees  was 
justified  and  demanded  by  analogy.  On  the 
very  same  grounds  and  by  parity  of  reason 
as  well  as  analogy,  the  trustee  should  be  paid 
reasonable  compensation  for  his  services  even 
though  interested  in  the  estate,  unless  by  ex- 
press or  implied  contract  he  is  to  receive  no 
compensation  therefor,  because  his  services 
are  none  the  less  valuable  to  other  interested 
parties,  and  no  such  distinction  is  made  in 
the  cases  of  administrators,  executors,  and 
guardians. 

It  is  also  insisted  by  counsel  for  appellee 


ithat  this  trust  was  nothing  more  in  effect 
than  a  provision  for  expediency  In  the' man- 
agement of  a  partnership  business  of  parties 
having  equal  joint  Interests  in  the  trust  es- 
tate, and  properly  comes  within  the  rule- 
that  a  partner  is  not  entitled  to  compensation 
for  his  services  in  the  management  of  affairs 
of  the  partnership,  but  this  contention  is 
wholly  without  merit,  because  while  the  par- 
ties owned  the  property  jointly,  there  was  no 
partnership  whatever  in  its  management,  but 
that  by  express  agreement  was  delegated 
solely  to  the  trustee. 

[3]  The  only  questions  remaining  are  wheth- 
er the  trusteeship  was  accepted  under  cir- 
cumstances which  Imply  a  contract  for  com- 
pensation, or,  as  stated  in  Phillips  v.  Bustard, 
from  which  "it  may  be  presumed  compensa- 
tion was  expected  and  seems  to  be  reason- 
able and  just,"  and,  if  so,  the  amount  at 
which  same  should  be  fixed.  It  is  upon  these 
two  questions  that  we  think  the  will  of  the 
father  has  a  bearing,  although  abrogated  al- 
most entirely  by  the  trust  deed.  It  was  pro- 
vided in  the  will  of  the  father  that  the  exec- 
utors and  trustees  therein  named  should  re- 
ceive as  compensation  for  the  same  services 
as  the  trustee  under  the  deed  was  required 
to  perform  the  sum  of  $1,500,  and  it  seems 
to  us,  under  the  circumstances  and  in  the 
absence  of  any  provision  in  the  trust  deed 
disturbing  this  provision  of  the  will,  most 
reasonable  that  the  acceptance  of  the  trustee- 
ship requiring  the  performance  of  the  same 
services  was  in  anticipation  of  such  compen- 
sation. In  fact  since  the  will  was  probated, 
it  seems  nearly  Impossible  to  avoid  the  con- 
clusion that  such  of  its  provisions  as  were 
not  abrogated  by  the  trust  deed  executed  be- 
tween the  parties  upon  the  same  day  it  was 
probated  are  still  in  full  force,  and  we  are 
unable  to  escape  the  conclusion  that  under 
the  circumstances  here  the  trustee  is  entitled 
as  compensation,  out  of  which  of  course  he 
must  pay  any  assistant  employed  by  him  the 
sum  of  $1,500  for  his  services,  which  except 
for  the  provisions  of  the  will  fixing  that  sum 
as  compensation  would  be  entirely  inade- 
quate, since  the  trustee  during  the  ten  years 
he  had  charge  of  and  managed  the  trust 
property  collected  rents  in  small  sums  from 
a  large  number  of  tenants,  amounting  to  $57,- 
808.47,  out  of  which  he  paid  for  repairs,  tax- 
es and  insurance,  $30,730.78,  and  distributed 
the  balance  among  the  trustors,  together  with 
about  $40,000  for  portions  of  the  property 
sold  by  the  joint  efforts  of  all  parties. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  allow  the  trustee  $14500  a*  com- 
pensation for  his  services. 
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CBAOT  r.  GREBE. 

(Court  of  Appeals  of   Kentucky.     March  26, 
1919.) 

Master  and  Sebvant  «=»302(6)— Liability 
fob  Tort  —  Chautfbub— Abandonment  or 
Sebvicb. 
A  chauffeur  directed  to  make  a  certain  trip 
and  return,  having,  when  nearly  home,  gone  in 
the  opposite  direction,  on  his  own  account,  and 
when   returning,   but  while   still   farther  from 
home  than  when  he  abandoned  his  master's  serv- 
ice, collided  with  another,  was  still  using  the 
machine  solely  for  purposes  of  his  own,  and  was 
not  acting  for  the  master,  so  that  the  master  was 
not  liable. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  Wood  Crady  against  Frank  T. 
Greer.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Walter  S.  I/app,  of  Louisville,  for  appel- 
lant 

Elmer  O.  Underwood,  of  Louisville,  for 
appellee. 

CLAY,  C.  Plaintiff,  Wood  Crady,  brought 
this  suit  against  defendant,  Frank  T.  Greer, 
to  recover  damages  for  injuries  to  his  au- 
tomobile, caused  by  a  collision  with  an  au- 
tomobile owned  by  defendant  and  operated 
by  defendant's  chauffeur.  A  demurrer  was 
sustained  to  the  petition  as  amended,  and 
the  petition  dismissed.    Plaintiff  appeals. 

It  appears  from  the  petition  as  amended 
that  defendant  lives  at  1133  South  Third 
street  in  the  city  of  Louisville.  On  March 
4,  1917,  defendant's  wife  directed  defend- 
ant's chauffeur  to  take  defendant's  automo- 
bile and  convey  defendant's  children  to  the 
Warren  Memorial  Church,  situated  at  Fourth 
and  Broadway,  and  then  to  return  to  de- 
fendant's home.  Pursuant  to  these  direc- 
tions, the  chauffeur  did  take  the  automo- 
bile and  convey  the  children  to  the  church. 
Thereupon  the  chauffeur  drove  the  machine 
to  Third  and  Kentucky  streets,  a  point  near 
defendant's  home,, for  the  purpose  of  pro- 
curing gasoline  for  the  operation  of  the  car. 
After  getting  the  necessary  gasoline,  he  then 
drove  the  machine  in  the  opposite  direction 
to  First  and  Broadway,  for  the  purpose  of 
securing  an  attendant  for  his  wife,  who  was 
then  sick.  After  accomplishing  his  purpose 
at  First  and  Broadway,  he  then  proceeded 
south  on  First  street  for  the  purpose  of  re- 
turning to  defendant's  home.  When  he 
reached  the  Intersection  of  First  and  Breck- 
enrldge  streets,  his  machine  collided  with 
plaintiff's  machine,  which  was  then  being 
driven  west  on  Breckenridge  street,  and  It  Is 
alleged  that  the  accident  was  due  to  the 
negligent  operation  of  defendant's  machine. 
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The  liability  of  the  defendant  depends  on 
whether  the  chauffeur  was  acting  for  him- 
self or  for  the  defendant.  When  the  chauf- 
feur reached  the  gasoline  station  at  Third 
and  Kentucky  streets,  he  was  then  only  a 
block  and  a  half  from  the  home  of  the  de- 
fendant, where  he  had  been  Instructed  to  go, 
and  his  journey  was  practically  completed. 
Instead  of  going  to  defendant's  home,  he 
turned  the  machine  around  and  drove  It  in 
the  opposite  direction  to  First  and  Broad- 
way, several  blocks  distant,  solely  for  the 
purpose  of  attending  to  his  own  business. 
When  the  accident  occurred,  he  was  still 
&Vi  blocks  from  defendant's  residence.  It  Is 
apparent  that  this  Is  not  a  case  of  a  mere  de- 
viation from  the  direct  route,  but  a  case 
where  the  chauffeur  had  practically  com- 
pleted the  service  which  he  owed  to  his  mas- 
ter and  went  on  an  independent  journey  of 
his  own,  having  no  connection  whatever  with 
his  master's  work.  The  chauffeur  had  not 
resumed  the  service  merely  because  he  had 
accomplished  his  purpose  at  First  and  Broad- 
way and  was  returning  to  the  defendant's 
home  when  the  accident  occurred.  He  was 
then  almost  three  times  as  far  from  the  de- 
fendant's home  as  he  was  at  Third  and  Ken- 
tucky streets,  when  he  abandoned  the  service 
of  his  master  and  started  on  the  trip  to 
First  and  Broadway.  We  therefore  conclude 
that  he  was  still  using  the  machine  solely  for 
purposes  of  his  own,  and  was  not  acting  for 
the  defendant  when  the  accident  occurred. 
Eakln's  Adm'r  v.  Anderson,  169  Ky.  1,  183  S. 
W.  217,  Ann.  Cas.  1917D,  1003;  Tyler  v. 
Stephan's  Adm'x,  163  Ky.  770, 174  S.  W.  790; 
Healey  v.  CockrlU  (Ark.)  202  8.  W.  229,  L. 
B.  A.  1918D,  115. 

It  follows  that  the  demurrer  was  proper- 
ly sustained. 

Judgment  affirmed. 


(US  Ky.  408) 
McMURRY  v.  MIMMS  et  al. 

(Oonrt  of  Appeals  of  Kentucky.    Feb.  25, 1919.) 

Appeal  and  Ebbob  <6=>154(4),  793— Pabtxes 
Entitled  to  Allege  Ebbob. 
Committee  of  person  of  unsound  mind,  hav- 
ing agreed  to  judgment,  cannot  be  heard  upon 
appeal  from  judgment;  but,  since  committee 
does  not  seem  to  occupy  a  disinterested  position, 
appeal  will  be  dismissed  without  prejudice  to  the 
ward,  no  guardian  ad  litem  having  been  ap- 
pointed to  represent  her. 

Appeal  from  Circuit  Court,  Todd  County. 

Action  by  Claude  Mlnuns  and  others 
against  H.  J.  McMurry,  committee,  and  his 
ward.  From  the  Judgment  rendered,  McMur- 
ry appeals.    Appeal  dismissed. 


>Vor  oth« 
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W.  B.  Reeves,  Jr.,  of  Elkton,  for  appellant 
Jas.  R  Mallory,  of  Elkton,  for  appellees. 

HURT,  J.  This  Is  an  appeal  from  a  Judg- 
ment rendered  against  a  person  of  unsound 
mind  and  her  committee.  The  committee 
appeared  and  filed  answer  for  himself  and 
his  ward  in  the  circuit  court,  and  appears 
for  the  ward  upon  this  appeal. 

No  issue  was  made  in  the  circuit  court 
The  allegations  of  the  petition  were  not  de- 
nied by  the  answer,  but  the  averments  of  the 
petition  were  affirmatively  alleged  to  be  true 
by  the  answer,  and  the  relief  sought  in  the 
petition  was  agreed  to  by  the  answer.  No 
relief  was  sought  In  the  answer  of  any  kind, 
but  It  was  expressly  averred  that  the  defend- 
ants, appellants  here,  had  no  cause  of  com- 
plaint. The  committee,  having  agreed  to  the 
judgment  appealed  from,  cannot  now  be 
heard  upon  an  appeal  from  the  Judgment 
An  action,  in  which  no  issues  are  made,  and 
all  the  parties  agree,  and  the  judgment  ren- 
dered is  in  accordance  with  the  agreed  acts, 
does  not  present  anything  for  the  determi- 
nation of  a  court  of  review.  The  committee 
does  not  seem,  however,  to  occupy  a  disin- 
terested position  between  his  own  Interests 
and  those  of  his  ward,  and  a  guardian  ad 
litem  was  not  appointed  to  represent  her. 

The  appeal  is  therefore  dismissed,  but 
without  prejudice  to  any  right  of  the  ward. 
If  any  she  has. 


(183  Ky.  669) 

TAYLOR  v.  SHIELDS  et  at 

(Court  of  Appeals  of  Kentucky.    Feb.  25, 1919.) 

1.  Municipal  Corporations  «=>189(1)— Po- 
lice Officer— Liabilitt  or  Sureties. 

Where  a  duty  is  imposed  by  law  on  a  police 
officer  to  make  an  arrest  as  when  he  has  a  war- 
rant, or  a  public  offense  is  committed  in  his 
presence,  if  the  duty  is  neglected,  or  performed 
in  an  improper  manner,  his  surety  is  liable; 
but  if  no  duty  is  imposed  and  he  voluntarily 
does  so,  he  thereby  commits  a  trespass,  and 
the  surety  is  not  liable. 

2.  Municipal  Corporations  «=»189(1)— Po- 
lice Officer— Liability  of  Sureties— -Un- 
lawful Arrest. 

Where  police  officers  arrested  plaintiff  with- 
out a  warrant,  and  without  a  public  offense  of 
any  kind  being  committed  in  their  presence, 
and  assaulted  him  while  confined,  their  surety 
was  not  liable  for  the  trespass;  they  having 
no  authority  to  make  the  arrest  under  Cr. 
Code  Prac.  K  35,  36,  and  consequently  their 
acts  not  being  official  acts. 

3.  Pleading  4J=»8(3)— Conclusion— Acting 
as  Officer.— Liability  of  Surety. 

In  an  action  against  a  surety  of  polloe  of- 
ficers for  malfeasance  in  office,  in  arresting 
plaintiff  without  warrant  or  without  cause,  the 
allegation  that  the  officers  were  "acting  as  police 


officers'^  was  a  mere  description  of  the  person 
or  conclusion  of  the  pleader,  insufficient  to  show 
that  they  were  acting  by  virtue  of  their  office. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  Eugene  Taylor  against  Albert 
Shields  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed 

Charles  Carroll  and  J.  Frank  Withers,  all 
of  Louisville,  for  appellant 

Furlong,  Woodbury  A  Furlong,  of  Louis- 
ville, for  appellees. 

SAMPSON,  J.  Shields  and  Shore  were 
members  of  the  police  force  of  Louisville  in 
1916,  and  the  Chicago  Bonding  &  Surety 
Company  was  the  surety  on  the  official  bond 
of  each  of  said  policemen.  In  October,  1916, 
this  action  was  filed  in  the  Jefferson  circuit 
court  by  Taylor  against  Shields  and  Shore  as 
policemen,  and  their  surety,  the  Chicago 
Bonding  &  Surety  Company,  to  recover  $5,- 
000  for  the  malfeasance  in  office  of  Shields 
and  Shore. 

The  petition  alleges  that — 

On  the  "night  of  August  29,  1916,  plaintiff 
was  arrested  by  the  defendants  Shields  and 
Shore,  and  was  by  them  detained  and  confined 
in  the  Highland  police  station,  in  Louisville, 
Kentucky,  and  that  while  so  detained  and  con- 
fined he  was  assaulted  by  said  defendant  officers, 
and  was  struck  and  beaten  upon  and  about  his 
head,  body,  and  limbs,  and  his  head,  body,  and 
limbs  were  thereby  bruised,  cut,  and  lacerated, 
and  he  was  caused,  by  reason  of  said  injuries, 
great  pain  and  suffering,  both  physical  and  men- 
tal. Plaintiff  says  that  said  assaulting,  beat- 
ing, and  striking,  as  aforesaid,  was  done  wan- 
tonly and  maliciously  by  the  said  defendants 
Shields  and  Shore." 

On  December  9th  following,  an  amended 
petition  was  filed,  the  material  allegations 
of  which  are  as  follows: 

"The  plaintiff  says  that  each  of  defendants, 
Albert  Shields  and  John  J.  Shore,  executed  be- 
fore the  29th  day  of  August  1916,  to  the  com- 
monwealth of  Kentucky,,  a  bond  upon  which  the 
defendant  Chicago  Bonding  &  Surety  Company 
was  surety,  that  he  would  well  and  faithfully 
discbarge  the  duties  of  his.  office  as  policeman 
according  to  law.  Said  bond  was  accepted  and 
approved  by  the  board  of  public  safety  of  Louis- 
ville, and  was  in  full  force  and  effect  on  the 
29th  and  30th  of  August  1916.  Certified  copies 
of  each  of  said  bonds  will  be  filed  herewith,  if 
required. 

"Plaintiff  says  that  on  the  night  of  August 
29,  1916,  he  was  arrested  by  the  defendants 
Albert  Shields  and  John  J.  Shore,  acting  as 
police  officers  of  the  city  of  Louisville;  that 
said  arrest  was  wrongful  and  without  warrant 
or  judicial  order,  or  other  authority  of  law,  and 
at  said  time  plaintiff  was  acting  in  a  quiet, 
peaceable  and  law-abiding  manner,  and  he  had 
not  committed  any  breach  of  the  peace,  or  com- 
mitted  any   offense,    either  a  misdemeanor   or 
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felony,  in  or  out  of  the  presence  of  defendants, 
or  either;  and  that  neither  of  mid  defendants 
had  reasonable  grounds  to  believe  plaintiff  had 
committed  a  misdemeanor  or  felony. 

"Plaintiff  says  said  defendants  wrongfully  and 
unlawfully,  under  the  circumstance*  before  set 
out,  under  their  authority  as  police  officers  of 
the  city  of  Louisville,  took  plaintiff  and  detain- 
ed and  confined  him  in  the  Highland  police  sta- 
tion, in  Louisville,  Ky.,  and  while  he  was  de- 
tained and  confined  he  was  assaulted  by  said 
defendant  officers  and  each,  and  was  struck  and 
beaten  on  and  about  his  head,  body,  and  limbs, 
with  great  force  and  violence  by  said  defend- 
ants and  each,  and  bis  head,  body,  and  limbs 
were  thereby  braised,  cut  and  lacerated,  and  he 
was  caused  by  reason  of  said  injuries  great  pain 
and  suffering,  both  physical  and  mental,  and 
that  said  beating  and  striking  by  said  defend- 
ants and  each  was  done  wrongfully  and  unlaw- 
fully and  wantonly  and  maliciously  and  at  said 
time  he  was  not  resisting  arrest  by  said  defend- 
ants or  either,  or  by  .any  other  officer  or  any 
other  person,  and  had  not  attacked  or  attempted 
to  attack  said  defendants  or  either,  or  any  other 
officer,  and  he  says  at  the  time  or  prior  thereto 
he  had  not  committed  a  felony  and  had  not*been 
arrested  for  the  commission  of  a  felony,  and 
wds  not  attempting  to  escape  arrest,  and  by 
reason  of  said  acts  defendants  and  each  violat- 
ed the  covenant  of  the  bonds  aforesaid  executed 
by  each." 

To  this  petition,  as  amended,  the  three  de- 
fendants Interposed  a  general  demurrer 
which  was  overruled  as  to  the  policemen 
Shields  and  Shore,  and  sustained  as  to  the 
Chicago  Bonding  ft  Surety  Company,  and 
the  plaintiff  declining  to  plead  further,  the 
petition  was  dismissed  as  to  the  Surety  Com- 
pany, and  of  this  Taylor  complains  and  pros- 
ecutes this  appeal,  seeking  a  reversal  of  the 
judgment,  asserting  that  a  surety  upon  the 
official  bond  of  a  policeman  of  the  city  of 
Louisville  is  liable  for  the  act  of  the  police- 
men in  committing  assault  and  battery  upon 
a  prisoner  while  confined  in  a  station  house 
by  said  policeman,  after  having  been  arrest- 
ed by  him,  there  being  no  effort  on  the  part 
of  the  prisoner  to  escape  or  to  assault  the 
officer. 

"An  arrest  may  be  made  by  a  peace  officer,  or 

by  a  private  person."     Cr.  Code,  {  85. 

"A  peace  officer  may  make  an  arrest  (1)  in 
obedience  to  a  warrant  of  arrest  delivered  to 
him ;  (2)  without  a  warrant,  when  a  public  of- 
fense is  committed  in  bis  presence,  or  when  be 
has  reasonable  grounds  for  believing  that  the 
person  arrested  has  committed  a  felony."  Cr. 
Code,  |  36. 

"A  peace  officer  in  this  state,  nnder  the  pro- 
visions, of  section  38  of  the  Criminal  Code,  may 
lawfully  arrest  one  only  in  obedience  to  a  war- 
rant delivered  to  him,  or  without  a  warrant  if 
a  public  offense  is  committed  in  his  presence, 
or  if  he  has  reasonable  grounds  to  believe  that 
the  arrested  person  has  committed  a  felony." 
Morton  v.  Sanders,  178  Ky.  839,  200  8.  W.  25. 

"A  policeman  of  the  city  of  Louisville,  like 
any  other  peace  officer,  can  make  an  arrest  with- 
out •  warrant  only  where  a  public  offense  is 
committed  in  his  presence,  or  he  has  reasonable 


grounds  for  believing  that  the  person  arrested 
has  been  guilty  of  a  felony."  Madden  v.  Mee- 
han,  161  Ky.  220,  151  8.  W.  681. 

"A  peace  officer  can  make  an  arrest  without 
a  warrant  only  where  a  public  offense  is  com- 
mitted in  bis  presence,  or  where  he  has  reason- 
able grounds  for  believing  that  the  person  ar- 
rested has  committed  a  felony."  Jamison  v. 
Gtaernett,  10  Bush,  222. 

According  to  the  allegations  of  the  peti- 
tion as  amended,  the  arrest  of  Taylor1 — 

"was  wrongful  and  without  warrant  or  judicial 
order,  or  other  authority  of  law,  and  at  said 
time  plaintiff  (Taylor)  was  acting  in  a  quiet, 
peaceable  and  law-abiding  manner,  and  he  bad 
not  committed  any  breach  of  the  peace,  or  com- 
mitted any  offense,  either  a  misdemeanor  or 
felony,  in  or  out  of  the  presence  of  defendants, 
or  either,  and  that  neither  of  said  defendants 
had  reasonable  grounds  to  believe  plaintiff  (Tay- 
lor) had  committed  a  misdemeanor  or  a  felony." 

If  these  allegations  be  true,  and  upon  de- 
murrer they  are  so  considered,  then  the  acts 
of  the  policemen  were  their  Individual  acta 
and  not  their  official  acts,  or  acta  done  by 
virtue  of  their  office.  The  policemen  had  no 
right  to  arrest  Taylor  without  a  warrant,  or 
other  order  of  a  court,  unless  he  had  commit- 
ted a  public  offense  In  the  presence  of  the 
officers,  or  the  officers  had  reasonable 
grounds  for  believing  that  Taylor  had  com- 
mitted an  offense.  The  allegations  of  the  pe- 
tition show,  that  the  arrest  of  Taylor  Was 
made  without  process  of  any  kind  and  that 
Taylor  had  committed  no  public  offense  ei- 
ther in  or  out  of  the  presence  of  the  officers. 
The  officers  had  no  writ  for  Taylor;  be  bad 
committed  no  public  offense,  either  in  or  out 
of  their  presence,  and  they  had  no  reasonable 
grounds  to  believe  that  Taylor  had  commit- 
ted a  felony.  There  was,  therefore,  no 
ground  for  the  exercise  of  their  authority 
as  policemen. 

[1]  Where  there  is  a  duty  Imposed  by  law 
on  a  police  officer,  as  when  he  has  In  his 
bands  a  warrant,  or  a  public  offense  Is  com- 
mitted in  his  presence;  if  the  duty  is  neg- 
lected, or  performed  In  an  improper  manner, 
the  surety  Is  liable,  but  if  there  is  no  duty 
imposed  upon  the  officers,  as  aforesaid,  to 
make  an  arrest  and  the  officer  voluntarily  un- 
dertakes to  do  so,  and  thereDy  commits  a 
trespass,  the  surety  Is  not  liable.  Whatever 
the  policemen  did  to  Taylor,  If  anything,  was 
their  individual  acts  and  not  their  official 
act! 

[J]  In  order  for  the  surety  to  become  li- 
able on  the  bonds  of  Shields  and  Shore,  their 
acts  must  have  been  done  by  virtue  of  their 
office  as  policemen,  and  In  order  for  their 
acts  to. have  been  so  done,  the  acts  must  have 
been  done  In  attempting  to  serve  or  execute  a 
writ  or  process,  or  as  a  means  to  that  end,  or 
In  acting  under  a  statute  giving  them  the 
right  to  arrest  without  a  writ  or  process.  It 
they  acted  otherwise,  and  without  a  wait,  or 
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other  process,  and  without  Taylor  having 
committed  a  public  offense  In  their  presence, 
then  they  acted  as  Individuals  and  not  as 
officers.  If  they  acted  on  their  Individual  re- 
sponsibility they  are  liable  for  the  trespass 
as  Individuals,  but  the  surety  on  their  official 
bond  is  not  liable,  because  the  act  was  not 
an  official  act,  or  done  by  virtue  of  their  of- 
fices. 

"When  an  officer  assumes  to  act  under  color 
of  his  office,  having  no  writ  or  process  what- 
soever, or  having  process  which  on  its  face  is 
utterly  void,  it  seems  to  be  the  prevailing  doc- 
trine that  whatever  he  may  do  under  such  cir- 
cumstances imposes  no  liability  on  his  sureties. 
To  constitute  color  of  office  such  as  will  render 
an  officer's  sureties  liable  for  his  wrongful  acts, 
something  else  must  be  shown  besides  the  fact 
that  in  doing  the  act  complained  of  the  officer 
claimed  to  be  acting  in  an  official  capacity.  If 
he  is  armed  with  no  writ,  or  if  the  writ  under 
which  he  acts  is  utterly  void,  and  if  there  is 
at  the  time  no  statute  which  authorizes  the 
act  to  be  done  without  process,  then  there  is  no 
such  color  of  office  as  will  enable  him  to  impose 
a  liability  upon  the  sureties  in  his  official  bond." 
Chandler  v.  Rutherford  et  al.,  101  Fed.  774,  43 
C.  C.  A.  218;  Jones  v.  Van  Bever,  164  Ky.  80, 
174  S.  W.  795,  L.  R.  A.  1915E,  172;  Kouns 
v.  Townsend,  166  Ky.  163,  176  S.  W.  989; 
Jewell-  v.  Mills,  3  Bush,  64 ;  Murrell  v.  Smith, 
3  Dana,  463;  Calvert  v.  Stone,  10  B.  Mon. 
152;  Commonwealth  v.  Hurt,  64  S.  W.  Oil,  65 
S.  W.  610,  23  Ky.  Law  Rep.  1171;  Carson's 
Adm'r  v.  Dezarne,  90  a  W.  281,  28  Ky.  Law 
Rep.  761. 

"An  official  bond  is  not  regarded  as  imposing 
liability  for  the  purely  personal  acts  of  officers 
not  done  as  a  part  of  or  in  connection  with  their 
official  duty,  aa  for  example,  the  receipt  of  mon- 
ey which  it  was  not  the  officer's  duty  to  receive, 
or  the  arrest  of  an  individual,  or  the  seizure  of 
property  without  a  warrant"  29  Cyc.  1455; 
2  R.  C.  L.  486. 

In  the  case  at  bar,  no  writ  had  been  Issued 
for  Taylor,  and  the  officers  had  no  process 
whatever  for  his  arrest,  and  be  had  commit- 
ted no  public  offense,  either  In  or  out  of  their 
presence,  and  therefore  there  was  no  excuse 
whatever  for  his  arrest  by  Shields  and  Shore. 
They  were  not,  therefore,  acting  in  their 
official  capacity  or  by  virtue  of  their  office, 
because  they  were  not  armed  with  a  writ  for 
his  arrest,  and  there  was  no  statute  or  city 
ordinance  authorizing  the  arrest  of  a  person 
who  had  committed  no  public  offense  without 
a  warrant 

It  therefore  appears  Shore  and  Shields 
were  acting  In  their  Individual  capacity,  and 
that  their  surety,  Chicago  Bonding  &  Surety 
Company,  Is  not  liable  for  their  willful  and 
wanton  trespass,  as  alleged  in  the  petition  as 
amended,  and  the  general  demurrer  was 
properly  sustained  to  the  petition  as  amend- 
ed; and,  the  plaintiff  failing  to  plead  fur- 
ther as  to  the  Bonding  Company,  the  petition 
was  properly  dismissed. 

[3]  The  allegation  of  the  petition  that  the 


policemen  Shields  and  Shore  were  "acting  as 
police  officers  of  the  city  of  Louisville"  Is  a 
mere  description  of  the  person,  or  a  conclu- 
sion of  the  pleader,  and  does  not  sufficient- 
ly show  that  Shields  and  Shore  were  acting 
by  virtue  of  their  offices  at  the  time  of  the 
alleged  assaulting  and  beating  of  Taylor. 
Judgment  affirmed. 


083  Ky.  666) 

CUMMINS  et  al.  v.  MULLLNS. 

(Court  of  Appeals  of  Kentucky.     March  21, 
1919.) 

1.  Appeal  and  Ebhob  <g=»715(2)— Affidavits. 

On  appeal  from  default  judgment  court  will 
not  consider  affidavits  filed  in  appellate  court 
attacking  the  sufficiency  of  service  of  process, 
for  such  affidavits  should,  have  been  filed  before 
appeal  was  taken. 

2.  Appeal  and  Ebbob  «J=>655(1)— Motion  to 
Strike  Judgment  fbom  Recobd. 

A  motion  on  appeal  to  strike  from  the  rec- 
ord a  judgment  rendered  by  the  same  court  upon 
the  same  rights  of  the  same  parties  growing  out 
of  die  same  contract  as  the  judgment  upon 
which  the  appeal  has  been  taken  will  be  over- 
ruled, such  motion  being  for  the  lower  court 

3.  Judgment  <g=>582— Conclusiveness. 

The  litigated  questions  as  raised  by  the 
pleadings  are  merged  in  the  judgment 

4.  Judgment     *»203— Conflicting     Judg- 
ments. 

Where  there  are  two  conflicting  judgments 
rendered  by  the  same  court  upon  the  same  rights 
of  the  same  parties  growing  out  of  the  same 
contract  that  which  is  later  in  time  will  pre- 
vail. 

5.  Judgment  <S=»203—  Supplemental  Judg- 
ment—Effect. 

Where,  after  the  rendition'  of  Judgment 
plaintiff  tendered  amended  petition,  alleging 
that  by  mistake  the  full  amount  due  him  was 
not  claimed  in  original  petition,  purusant  to 
agreement  between  the  parties  to  the  action, 
that  the  execution  on  the  judgment  should  be 
returned,  and  no  further  steps  taken  to  collect 
the  judgment  until  the  amount  due  plaintiff  was 
finally  determined  and  a  second  or  supplemen- 
tal judgment  was  thereafter  rendered,  the  first 
judgment  is  not  binding,  and  the  rights  of  the 
parties  will .  be  determined  by  the  second  judg- 
ment 

Appeal  from  Circuit  Court  Rockcastle 
County. 

Action  by  Cam  Mulllns  against  Detroit 
Cummins  and  others.  Judgment  for  plain- 
tiff, and  certain  defendants  appeal.    Affirmed. 

J.  O.  Chenault,  of  Richmond,  and  O.  O, 
Williams,  of  Mt.  Vernon,  for  appellants. 

Bethurum  ft  Lewis,  of  Mt  Vernon,  for  ap- 
pellee. 
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QUIN,  X  Appellee  was  elected  sheriff  of 
Rockcastle  county,  and  appointed  appellant 
Detroit  Cummins  as  a  deputy.  Said  deputy, 
on  the  day  of  his  appointment,  executed  a 
bond,  with  J.  H.  Cummins,  T.  J.  Nicely,  Frits 
Kreuger,  and  Jonas  McKenzie  as  sureties, 
under  the  terms  of  which  the  parties  bound 
themselves  that  said  deputy  would  faithful- 
ly account  to  and  pay  over  to  the  proper 
persons  all  public  moneys  or  other  thingB 
coming  Into  his  hands  by  virtue  of  said  of- 
fice. The  sureties  further  obligated  them- 
selves to  make  good  any  defalcation  on  the 
part  of  said  Detroit  Cummins.  Said  deputy 
was  later  removed  from  office  by  the  appel- 
lee and  falling  and  refusing,  when  called 
'  upon,  to  make  a  settlement  of  his  accounts, 
appellee  Instituted  this  suit  against  said  depu- 
ty and  his  sureties,  alleging  that  under  the 
terms  of  his  appointment  the  said  deputy 
was  to  receive  one-third  of  the  commission 
for  collecting  the  revenue  due  the  county  and 
state  for  the  year  1914,  and  was  to  defray 
one-third  of  the  expenses  of  the  office;  he 
was  also  to  collect  the  taxes  in  the  three  pre- 
cincts assigned  to  him,  and  be  responsible  for 
the  collection  of  all  taxes  listed  on  the  books 
in  said  precincts.  Giving  him  full  credit  for 
all  returns  made  and  commissions  due,  and 
charging  him  with  uncollected  taxes,  and  his 
proportion  of  the  expenses  of  the  office,  to- 
gether with  $38  collected  on  an  execution,  all 
of  which  is  set  out  in  the  petition,  appellee 
alleged  there  was  due  him  the  sum  of  $583.- 
14,  for  which  he  asked  Judgment. 

Detroit  Cummins  was  the  only  one  of  the 
several  defendants  to  file  any  pleadings  in 
the  case,  and,  because  of  their  failure  to 
plead,  a  Judgment  was  entered  January  31, 
1916^  against  the  four  sureties*  On  March 
30th,  following,  appellee  tenderetk.an  amend- 
ed petition,  notice  of  which  wiifPuerved  on 
the  said  deputy,  and  in  which  amendment 
it  was  alleged  that  through  mistake  the  origi- 
nal petition  stated  that  the  said  deputy  was 
entitled  to  one-third  of  the  commissions  of 
the  office,  while,  as  a  matter  of  fact,  he  was 
only  entitled  to  one-fourth,  and  likewise 
chargeable  with  one-fourth  of  the  expenses, 
and  therefore  he  was  Indebted  to  the  appel- 
lee in  the  sum  of  $778.04,  Instead  of  $583.14, 
as  alleged  in  the  original  petition.  Said 
deputy  filed  a  general  demurrer  to  the  amend- 
ed petition,  exceptions  to  the  report  of  the 
commissioner,  to  whom  a  reference  had  been 
made  to  ascertain  the  amount  due,  and  also 
.filed  a  motion  to  strike  the  amended  petition 
from  the  files.  The  demurrer  and  the  motion 
to  strike  from  the  flies  were  overruled,  and 
the  cause  again  referred  to  the  commission- 
er, and  In  the  order  of  reference  it  is  stated 
that  by  agreement  the  affirmative  matter  of 
the  amended  petition  could  be  controverted 
of  record,  or  a  written  pleading  could  be  filed 
not  later  than  the  June  term  of  court  No 
further  pleadings  were  filed,  and  in  this  state 


of  the  record  the  lower  court  on  September 
4th  entered  a  Judgment  In  favor  of  appellee 
for  $778.04,  against  Detroit  Cummins  and 
the  four  sureties,  all  of  whom,  except  Nicely, 
who  was  a  defendant  below,  have  appealed. 

A  motion  was  later  made  by  the  defend- 
ants to  set  aside  this  Judgment  on  the  ground 
that  same  was  void.  No  affidavits  were  filed 
in  support  of  the  motion;  however,  in  oppo- 
sition to  said  motion  the  appellee  filed  cer- 
tain affidavits,  In  effect  stating  that  summons 
had  been  issued  on  the  amended  petition  and 
same  had  been  served  on  the  several  defend- 
ants, and,  though  the  summons  was  duly 
served,  it  had  become  misplaced.  The  de- 
fendants' motion  to  set  aside  the  Judgment 
having  been  overruled,  the  defendants  prayed 
and  were  granted  an  appeal  to  this  court. 

[1]  Since  the  record  has  been  filed  in  this 
court  a  number  of  motions  have  been  made 
by  both  parties.  Appellants  contend  there 
was  no  service  of  process  on  the  amended 
petition,  and  therefore  it  has  no  binding  ef- 
fect upon  them.  This  claim  is  made  in  the 
case  for  the  first  time  through  some  affidavits 
filed  in  this  court  with  the  brief  of  the  ap- 
pellants on  appellee's  motion  to  strike  from 
the  files  the  judgment  for  $583.14.  This 
comes  too  late.  It  appears  from  affidavits 
filed  before  the  appeal  was  taken  that  sum- 
mons on  the  amended  petition  was  Issued 
and  served,  and  no  contradictory  affidavits 
were  filed.  The  affidavits  now  tendered  in 
this  court  should  have  been  filed  before  the 
appeal  was  taken.  We  cannot  try  a  case  on 
affidavits.  Carson's  Adm'r  v.  Dezarne,  90  S. 
W.  281,  28  Ky.  Law  Hep.  761 ;  Campbell  v. 
Chitwood,  164  Ky.  638,  178  S.  W.  36. 

If]  Appellee  has  filed  a  motion  in  this 
court  to  strike  from  the  record  the  judgment 
for  $583.13,  rendered  on  January  81,  1916, 
but  this  motion  will  have  to  be  overruled;- 
it,  too,  should  have  been  made  In  the  court 
below. 

[S]  We  are  referred  to  the  case  of  Brown 
v.  Van  Cleave,  86  Ky.  381,  6  S.  W.  25,  9  Ky. 
Law  Rep.  593,  In  which  it  is  stated  that  by 
the  rendition  of  a  final  Judgment  the  power 
of  the  court  is  spent,  except  for  the  purpose 
of  setting  aside  the  Judgment,  or  modifying 
it  at  the  same  term,  as  may  be  provided  by 
the  rules  of  pleading,  and  the  rights  of  the 
parties  thus  settled  by  the  Judgment  are  at 
an  end.  The  litigated  questions  as  raised  by 
the  pleadings  are  merged  in  the  judgment. 
To  the  same  effect  are  Meadows  v.  Goff,  90 
Ky.  541,  14  S.  W.  535,  12  Ky.  Law  Rep.  495 ; 
Harding  v.  Harding,  145  Ky.  315,  140  S.  W. 
533.  We  do  not  question  the  correctness  of 
this  rule. 

But  after  this  first  judgment  was  entered, 
and  before  the  filing  of  the  amended  peti- 
tion, the  said  deputy  and  his  four  sureties  en- 
tered into  an  agreement  with  the  appellee,  in 
which  reference  is  made  to  the  default  Judg- 
ment, and  in  which  it  Is  agreed  that- 
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"The  execution  on  said  judgment  shall  be  re- 
turned by  the  order  of  plaintiff,  and  no  further 
steps  shall  be  taken  to  collect  said  judgment 
until  it  is  finally  determined  the  amount,  if  any, 
that  is  due  the  said  Cam  Mullins  [appellee] 
from  the  defendant  Detroit  Cummins;  and  it 
is  agreed  that  whatever  amount  the  final  judg- 
ment in  said  action  shall  be  against  the  de- 
fendant Detroit  Cummins,  that  the  said  amount 
shall  be  die  amount  the  defendants  in  said  ac- 
tion shall  owe  and  shall  pay  to  the  plaintiff, 
Cam  Mullins.    *    *    * " 

This  statement  is  not  controverted  by  any- 
thing in  the  record,  and  it  Is  evident  the 
parties  thereafter  practiced  the  case,  rely- 
ing upon  this  contract.  Such  is  Indicated  by 
the  later  proceedings  up  to  the  entry  of  the 
second  or  supplemental  judgment  for  the  sum 
of  $778.04. 

[4, 6]  Where  there  are  two  conflicting 
judgments  rendered  by  the  same  court  upon 
the  same  rights  of  the  same  parties,  growing 
out  of  the  same  contract,  that  which  la  later 
In  time  will  prevail.  23  Cyc  1105.  Hence 
this  court  will  treat  the  first  judgment  to  all 
Intents  and  purposes  as  of  no  binding  effect 
The  appellee  Is  entitled  to  but  one  recovery, 
and  his  rights  and  the  rights  of  the  appel- 
lants shall  be  fixed  and  determined  solely  by 
the  provisions  of  the  judgment  entered  Sep- 
tember 4th.  This  Is  the  only  judgment  from 
which  an  appeal  is  prosecuted. 

The  judgment  of  the  lower  court  la  there- 
fore affirmed.  » 


(183  Ky.   581) 

WALKER  et  aL  t.  AMERICAN  SNUFF  CO. 

(Court  of  Appeals  of  Kentucky.    March  11, 
1019.) 

Appeal  and  Ebbob  *X=»770(1)— Matters  Re- 
viewable—Bbief. 

In  absence  of  brief  specifying  errors  for 
which  reversal  is  asked,  it  will  be  presumed 
that  no  errors  exist,  and  that  judgment  below  is 
correct 

Appeal  from  Circuit  Court,  Christian 
County. 

Suit  by  the  American  Snuff  Company 
agninst  W.  M-  Walker  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Linton  ft  dark,  of  Hopkinsville,  for  ap- 
pellants. 

James  Breathitt,  of  Hopkinsville,  tor  ap- 
pellee. 

CLAY,  O.  This  suit  was  brought  by  the 
American  Snuff  Company  against  W.  M. 
Walker  and  J.  L  Humphrey,  to  enjoin  Walk- 
er from  selling  a  certain  crop  of  tobacco  to 
Humphrey,  and  to  compel  him  to  deliver  the 
tobacco  to  plaintiff,  pursuant  to  the  terms  of 


the  contract  by  which  he  sold  and  agreed  to 
deliver  the  tobacco  to  plaintiff.  The  suit 
was  based  on  the  claim  that  a  portion  of  the 
tobacco  was  necessary  to  meet  the  demands 
of  plaintiffs  business,  and  that  the  other 
portion  was  necessary  to  enable  plaintiff  to 
comply  with  a  contract  by  which  it  bad  sold 
that  portion  to  others ;  that  other  tobacco  of 
like  character  could  not  be  purchased  In  the 
market;  that  plaintiff  had  no  adequate  rem- 
edy at  law,  because  damages  would  not  com- 
pensate It  for  the  loss  incurred;  that  Walker 
was  Insolvent  and  that  plaintiff  would  suffer 
Irreparable  Injury  If  the  Injunction  were  not 
granted.  On  final  hearing,  the  relief  prayed 
for  was  granted,  and  the  defendants  appeal. 

The  ease  Is  here  without  brief  for  ap- 
pellants. In  the  absence  of  a  brief,  speci- 
fying the  errors  for  which  a  reversal  Is  asked, 
It  will  be  presumed  that  no  errors  exist  and 
that  the  judgment  la  correct  Commonwealth 
v.  Lexington  ft  D.  Ry.  Co.,  167  Ky.  442..  180 
8.  W.  632;  Continental  Insurance  Co.  v. 
Ramsey,  100  Ky.  441,  169  S.  W.  856 ;  Craw- 
ford v.  Weldemann,  168  Ky.  383,  164  S.  W. 
981 ;  Brown  v.  Daniels,  164  Ky.  267,  167  S. 
W.  8. 

Judgment  affirmed. 


(183  Ky.  GOil 
WILLIAMS  t.  LOUISVILLE  ft  N.  R.  CO. 

(Court  of  Appeals  of  Kentucky.     March  14, 
1919.) 

1.  OaBBIKRS  <&=>818(1)— GABBXEB8  Ot  PASSEIf- 
0EH8—  INJTTBT. 

In  an  action  by  a  passenger  who  claimed  to 
have  been  injured  by  a  heavy  suit  case  thrown 
on  her  foof-as  she  was  entering  a  train,  ield 
that  a  veffjst  for  the  carrier  was  not  flagrant- 
ly against  the  evidence. 

2.  Appeal    and    Ebbob    *»1003— Review- 
Scope. 

The  appellate  court  will  not  reverse  a  ver- 
dict merely  because  it  is  against  the  weight  of 
evidence,  but  it  must  appear  to  be  flagrantly 
against  the  weight  of  the  evidence  before  the 
determination  of  the  jury  will  be  disturbed. 

8.  Trial  «J=»189(1)— Jubt  Question— Weight 
or  Evidence. 
The  weight  of  the  evidence  is  for  the  jury. 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common  Law  and  Equity  Division. 

Action  by  Sarah  Williams  against  the 
Louisville  A  Nashville  Railroad  Company. 
From  a  judgment  for  defendant  plaintiff 
appeals.     Affirmed. 

B.  F.  Orazlana,  of  Covington,  for  appel- 
lant 

S.  D.  Rouse,  of  Covington,  and  B.  D.  War- 
field,  of  Louisville,  for  appellee. 
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QUIN,  J.  There  Is  but  one  question  to 
be  decided  on  this  appeal,  via.;  Ia  the  ver- 
dict flagrantly  against  the  evidence? 

The  appellant  became  a  passenger  on  a 
train  of  the  appellee  company,  at  Latonla, 
Ky.,  June  24, 1816,  having  purchased  a  tick* 
et  to  Glencoe,  Ky.  She  got  on  the  rear  end 
of  the  first  coach,  and,  having  reached  the 
platform  of  the  car,  some  one  directed  her 
to  turn  toward  the  right,  which  would  be 
In  the  direction  of  the  ladles'  coach.  This 
she  did,  and  as  she  started  to  enter  the  door 
of  the  latter  coach  she  claims  that  an  em- 
ploye1 of  the  company  either  threw  or  pitch- 
ed a  heavy  suit  case  upon  the  platform, 
which  fell  upon  her  right  foot,  thereby  pro- 
ducing the  Injury  for  which  she  sought 
damages. 

[1]  The  testimony  of  the  appellant  la  cor- 
roborated by  her  daughter,  who  was  with 
her  at  the  time.  These  are  the  only  two 
witnesses  testifying  on  this  point  The 
flagman,  in  behalf  of  the  appellee,  In  stating 
what  happened  on  the  occasion  complained 
of  by  the  appellant  thus  testifies: 

"Q.  Explain  to  the  jury  just  what  your  duty 
as  flagman  was  on  that  train.  A.  At  this  sta- 
tion to  receive  passengers  and  assist  them  with 
their  baggage.  This  lady  was  boarding  it,  on 
the  steps  coming  up  on  the  lower  side.  I  was 
helping  some  other  passengers  up,  I  put  up  a 
suit  case  like  that.  As  I  set  it  down  she  set  her 
foot  under  it,  she  was  behind  on  the  platform, 
like  this;  she  put  her  foot  under  it,  pulled  it 
oat,  and  walked  away,  never  said  a  word  to 


At  another  point  he  said  that  he  first  ob- 
served appellant  "as  she  pulled  her  foot 
out  from  under  this  suit  case  and  stepped 
in  the  car."  This  is  all  the  evidence  In  the 
case  showing  how  the  Injury  complained  of 
occurred. 

The  case  was  submitted  to  the  jury  under 
proper  instructions,  and  there  Is  no  com- 
plaint as  to  these;  the  sole  point  raised  by 
appellant,  as  above  stated,  being  that  the 
verdict  Is  contrary  to  the  evidence. 

[2]  Counsel  relies  upon  *lx  cases,  and  we 
think  these  cases  support  the  conclusion  we 
have  reached,  viz.  that  the  judgment  should 
be  affirmed,  because,  it  .Is  well  settled  In  this 
state,  and  we  have  written  it  in  a  number 
of  cases,  that  the  court  will  not  reverse  a 
verdict  of  the  Jury  merely  because  It  might 


be  against  the  weight  of  the  evidence,  it 
must  be  more ;  it  must  be  clearly  and  palpa- 
bly against  the  evidence,  or,  as  otherwise 
expressed,  "flagrantly  against  the  evidence." 
This  is  the  rule  laid  down  In  the  first  case 
relied  upon  by  appellant,  viz.  Adams  Ex- 
press Co.  v.  Tucker,  161  Ky.  741,  171  S.  W. 
428.  The  court  In  that  case  reversed  the 
lower  court  on  the  ground  that  the  verdict 
was  clearly  and  palpably  against  the  weight 
of  the  evidence,  because,  as  against  the 
practically  unsupported  testimony  of  Tuck- 
er that  the  package  he  shipped  contained 
diamonds,  Mr.  Elwood  Hamilton  testified 
that  In  a  conversation  with  Tucker  at  about 
the  time  he  was  supposed  to  have  shipped 
the  diamonds  Tucker  stated  he  had  pawned' 
them,  and  could  get  them  If  sufficient  money 
was  forthcoming.  And  three  prominent  at- 
torneys of  the  Frankfort  bar  testified  that 
Tucker's  character  for  truthfulness  was  bad. 
Furthermore,  the  consignee  testified  that 
when  the  package  was  opened  the  diamonds 
were  not  In  It,  and  the  agent  of  the  compa- 
ny testified  that  the  package  was  sealed  in 
Tucker's  presence,  so  It  Is  manifest  that 
the  court  was  clearly  right  in  reversing  this 
Judgment. 

In  the  other  cases  cited,  viz.  Thomson  v. 
Thomson,  93  Ky.  435,  20  S.  W.  373,  14  Ky. 
Law  Rep.  513,  Urso  v.  Unverzagt,  2  Ky.  Law 
Bep.  228,  McClain  v.  Esham,  17  B.  Mon.  148, 
and  L.  A  N.  B,  B.  Co.  v.  Graves,  78  Ky.  74, 
the  same  rule  Is  stated,  and  in  each  of  these 
reversal  was  denied  because  there  was  evi- 
dence to  support  the  verdict.  Bell  v.  Keach. 
80  Ky.  42,  is  not  in  point 

Applying  this  principle  of  law  to  the 
ease  before  us,  we  are.  of  the  opinion  that 
the  evidence  here  Is  sufficient  to  support  the 
verdict  The  flagman  denied  that  he  either 
threw  or  pitched  the  suit  case  on  the  car 
platform;  he  explained  exactly  what  he  did, 
and  how  the  case  was  placed  there.  The 
Jury  heard  the  evidence;  they  did  not  be- 
lieve the  theory  advanced  by  the  appellant 
and  her  witnesses.  It  is  not  for  this  court  to 
say  that  in  so  doing  they  erred. 

[3]  The  Jury  having  concluded  from  de- 
fendant's evidence  that  it  was  not  negli- 
gent, we  are  powerless  to  set  aside  a  judg- 
ment entered  pursuant  to  their  verdict  It 
is  the  province  of  the  jury,  not  the  court, 
to  weigh  the  evidence. 

The  Judgment  is  affirmed. 
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(188  Ky.  OS) 

HATES  y.  WEST  VIRGINIA  OIL  OAS  & 
BY-PRODUCTS  CO. 

(Court  of  Appeals  of  Kentucky.    March  18, 
1919.) 

1.  Appeal  and  Kbbob    «=»845(2)  —  State- 
■   icent  of  Facts— Sufficiency. 

Where  the  stipulation  of  facts  does  not  dis- 
close In  what  state  contracts  were  made  and  ex- 
ecuted by  which  a  corporation  acquired  leases 
on  oil  lands,  the  validity  of  the  leases,  depend- 
ing upon  their  being  made  where  plaintiff  cor- 
poration was  authorized  to  do  business,  will  not 
be  decided. 

2.  Corporations  «=>661(5)— Fobeisn  Cor- 
porations —  Failube  to  Comply  with 
Statute—  Effect. 

A  foreign  corporation,  failing  to  comply 
with  Ky.  St.  §  671,  enacted  under  Const  g  194, 
by  designating  an  agent  within  the  state  upon 
whom  process  might  be  served,  could  not  law- 
fully transact  business,  nor  enforce  any  right 
claimed  under  contract  made  within  the  state, 
nor  would  it  acquire  such  right  by  compliance 
with  the  statute  during  pendency  of  action. 

Appeal    from    Circuit    Court,    Lawrence 

County. 

Suit  by  the  West  Virginia  OH  Gas  &  By- 
products Company  against  Wilson  Hayes. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  di- 
rections to  set  aside  the  judgment  granting 
the  injunction. 

Clyde  L.  Miller,  of  Louisa,  for  appellant 
W.  D.  O'Neal,  of  Louisa,  for  appellee. 

HURT,  J.  The  appellant  Wilson  Hayes, 
is  the  owner  of  a  tract  of  land  In  Lawrence 
county.  On  August  S,  1D16,  he  executed 
and  delivered  to  A.  J.  Dalton,  trustee,  a 
lease  upon  Ms  lands,  by  which  be  conveyed, 
to  the  grantee,  the  oil  and  gas  under  the 
surface  of  the  lands  and  the  right  to  enter 
thereon,  and  bore  for,  and  remove  same, 
etc.  Thereafter  A.  J.  Dalton,  trustee,  sold 
and  assigned  the  benefits  and  rights,  under 
the  lease,  to  the  appellee,  West  Virginia 
Oil  Gas  &  By-Products  Company.  Under 
this  lease,  the  appellee  entered  upon  the 
lands  and  bored  for  oil  successfully,  but  In 
the  meantime  a  controversy  had  arisen  be- 
tween appellant  Hayes,  and  the  heirs  of 
Rice,  Hatcher,  and  Rice,  as  to  the  owner- 
ship of  the  oil,  etc.,  in  the  lands,  and  this 
.controversy  resulted  in  a  suit  at  law,  be- 
tween Hayes  and  the  Rice-Hatcher-Rice 
heirs,  and  in  a  judgment  of  the  court  by 
which  It  was  decided  that  the  latter  were  the 
owners  of  the  oil  and  minerals  In  the  lands 
with  the  exception  of  coal.  Thereupon  the 
heirs  of  Rice,  Hatcher,  and  Rice  executed  a 
lease  to  A.  J.  Dalton,  trustee,  by  which  they 
conveyed  to  him  all  their  rights  to  the  oil 


and  mineral*  in  the  lands,  and  he  assigned 
the  benefits  of  his  conveyance  to  the  appellee. 
Thereafter  the  appellant  and  appellee  engag- 
ed in  a  controversy,  as  to  their  respective 
rights  in  the  premises,  which  resulted  In 
appellant  Interfering  with  the  appellee  In 
its  use  of  the  land  and  the  exercise  of  cer- 
tain privileges  thereon,  which  It  claimed  un- 
der its  leases.  The  appellee  brought  an 
equitable  action  to  restrain  appellant  from 
interfering  with  and  obstructing  it  in  its 
operations,  and  obtained  a  temporary  re- 
straining order,  and,  as  final  judgment  in  the 
action,  an  order  permanently  enjoining  the 
appellant  from  the  acts  complained  of,  and 
from  this  judgment  he  has  appealed. 

[1]  One  of  the  defenses  offered  by  appel- 
lant was  that  the  appellee  was  a  corporation 
and  had  never  complied  with  the  require- 
ments of  section  671,  Ky.  St,  by  filing,  "in 
the  office 'of  the  secretary  of  state  a  state- 
ment, signed  by  its  president  or  secretary, 
giving  the  location  of  Its  office  or  offices  in 
this  state,  and  the  name  or  names  of  its  agent 
or  agents  thereat  upon  whom  process  can  bo 
served,"  For  the  purpose  of  a  trial  of  the 
action,  the  parties  then  made  and  subscribed, 
an  agreement  as  to  the  facts  touching  their 
controversy,  and  therein  it  was  agreed  that 
the  appellee  was  the  assignee  of  Daltoa, 
trustee,  of  the  lease  executed  by  appellant 
to  him,  and  also  of  the  lease  executed  by 
the  heirs  of  Rice,  Hatcher,  and  Rice,  and 
that  these  leases  authorised  the  appellee 
to  enter  upon  the  lands,  and  to  bore  for  oil, 
etc.,  and  that  prior  to  the  institution  of 
the  action  the  appellant  Interfered  with  ap- 
pellee In  its  operations,  and  forbade  it  to 
enter  upon  the  lands  for  the  purposes  of  Uto 
operations.  It  was  also  agreed  that  at  th» 
time  appellee  acquired  the  leases,  and  at  the 
time  the  appellant  committed  the  acta  com- 
plained of,  the  appellee  "was  engaged  in 
leasing,  buying,  owning,  and  operating  oil 
and  gas  properties  In  Lawrence  county,  Ky., 
and  had  failed  to  designate  a  process  agent, 
it  being  a  West  Virginia  corporation,  but. 
after  the  filing  of  the  amended  answer  here- 
in, setting  up  such  default  the  appellee 
did,  on  March  30,  1917,  designate  a  process 
agent  as  required  by  section  571,  Ky.  St" 
The  appellee  by  its  brief  insists  that  the 
contract  by  which  it  acquired  the  leases,  was 
made  and  executed  wholly  in  the  state  of 
West  Virginia,  wherein  the  corporation  is 
domiciled,  and  that  it  acquired  the  leases  by 
assignment  from  A.  J.  Dalton,  trustee,  who, 
as  an  individual,  had  acquired  the  leases  in 
Kentucky,  and  for  that  reason  the  leases  are 
not  Invalid,  but  the  stipulation  as  to  the 
facts  does  not  contain  a  statement  to  the 
above  effect  and  neither  does  it  contain  any 
statement  as  to  where  the  contract  waa 
made  and  executed  by  which  the  corporation 
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acquired  the  leases,  and  for  that  reason 
we  do  not  decide  nor  make  any  Intimation 
as  to  the  validity  or  Invalidity  of  the  leases, 
and  neither  Is  such  question  before  us  upon 
the  record,  as  the  appellant  only  contests 
the  right  of  the  corporation  to  enforce  rights 
which  it  claims  to  have  growing  up  out  of 
the  lease,  or  to  complain  in  court  of  any 
Infraction  of  any  rights  which  It  might  nave 
under  the  leases,  If  It  had  complied  with  the 
statutory  'requirements.  AU  the  acts  of  ap- 
pellant which  It  complains  of  were  committed 
before  it  had  complied  with  the  statute,  and 
at  the  time  of  the  Institution  of  its  suit  it 
had  not  then  complied  with  it  The  statute, 
supra,  very  broadly  declares  that  "It  shall 
not  be  lawful  for  any  corporation  to  carry 
on  any  business  in  this  state,"  until  it  shall 
have  complied  with  the  requirements  of  that 
statute,  and  it  imposes  a  penalty  upon  a  cor- 
poration which  "shall  transact,  carry  on 
or  conduct  any  business  in  this  state,'*  with- 
out a  previous  compliance  with  the  require- 
ments of  the  statute,  thereby  making  such 
conduct  upon  its  part  illegal.  Hence  it  to 
immaterial  whether  the  leases  are  valid  or 
invalid,  as  the  corporation  could  not  lawful- 
ly do  any  business-  with  reference  to  them, 
nor  enforce  any  right  claimed  by  it  under 
them,  nor  appeal  to  the  courts  of  this  state 
to  enforce  an  asserted  right  upon  Its  part  to 
conduct  a  business,  which  the  law  forbids  It 
to  do.  The  reasons  and  purposes  of  the  stat- 
ute (section  571,  supra)  have  been  frequently 
declared,  and  a  compliance  with  its  provi- 
sions Is  neither  onerous  nor  complex.  Most 
of  the  states  have  a  similar  statute.  The 
duty  of  enacting  such  a  statute  was  imposed 
upon  the  legislative  department  by  -  section 
194  of  the  Constitution.  The  effect  of  the 
statute  upon  those  corporations  which  de- 
cline or  neglect  to  comply  with  Its  provisions 
has  been  heretofore  declared  by  the  decisions 
of  this  court  until  it  has  become  the  settled 
law  of  the  commonwealth.  Oliver  Co.  v, 
Louisville  Realty  Co.,  156  Ky.  628,  161  8.  W. 
670,  51  L.  R.  A.  (N.  S.)  293,  Ann.  Cas.  19150, 
565;  Fruin-Colnon  Contracting  Co.  v.  Chat- 
terson,  146  Ky.  504,  148  8.  W.  6,  40  L.  R.  A. 
(N.  S.)  857;  Bondurant  v.  Dahnke- Walker 
Milling  Co.,  175  Ky.  774,  195  8.  W.  139. 

[2]  Nor  would  the  fact  that  before  the  judg- 
ment in  the  trial  court,  the  appellee  did  com- 
ply with  the  requirements  of  the  statute  In 
any  way  affect  Its  right  to  maintain  a  suit, 
because  of  claimed  Interferences  with  its  busi- 
ness prior  to  that  time,  and  to  Invoke  the  aid 
of  the  courts  In  the  carrying  on  a  business 
which  it  was  expressly  forbidden  by  statute 
to  do.  In  Fruin-Colnon  Contracting  Co.  v. 
Chatterson,  supra,  It  was  held  that  a  corpo- 
ration, which  had  made  a  contract,  prior  to 
complying  with  section  671,  supra,  could  not 
make  that  contract  enforceable  by  a  compli- 


ance with  the  statute  thereafter.  To  hold  that 
a  corporation  could  decline  or  neglect  to  com- 
ply with  the  statute  until  It  desired  to  In- 
voke the  aid  of  the  courts  about  .something, 
and  that  its  compliance  then  would  have  the 
effect  of  making  Its  acts  previous  to  that 
time  valid,  and  its  claims  enforceable,  which 
It  was  theretofore  exercising  unlawfully, 
Would  destroy  the  purpose  of  the  statute,  and 
any  beneficial  effect  which  it  was  Intended  to 
have.  In  the  instant  case  all  of  the  things 
complained  of  were  such  as  transpired  pre- 
vious to  the  bringing  of  the  action,  and  to 
the  compliance  with  the  statute  by  the  ap- 
pellee. One  cannot  be  heard  to  invoke  the 
aid  of  the  courts  in  assisting  it  to  carry  on 
a  business  which  the  law  makes  Illegal  and 
forbids  one  to  do. 

The  Judgment  Is  therefore  reversed  and 
cause  remanded,  with  directions  to  set  aside 
the  Judgment,  granting  the  injunction,  and 
for  proceedings  not  inconsistent  with  this 
opinion. 


(183  Ky.  too 
SCOTT  et  aL  v.  SCOTT  «t  aL 

(Court  of  Appeals  of  Kentucky.    March  14, 
1919.) 

1.  Covenants      &=>180(4)  —  Damages  fob 
Breach— Costs  and  Counsel  Fees. 

Relative  to  the  right  of  a  grantee  to  recover 
of  his  grantor  for  breach  of  covenant  of  war- 
ranty, costs  of  restating  correction  of  the  rec- 
ord of  a  deed,  such  correction  being  a  necessary 
step  that  a  third  person/*  remainder  interest- 
in  the  land  might  be  quieted,  is  an  expense  in- 
curred in  defense  of  the  title. 

2.  Arbitration  and  Awabd    «=>10— Effect 
or  Agreement  as  Estoppel. 

An  arbitration  agreement,  not  having  been 
carried  out,  but  having  been  abandoned,  fur 
nishes  no  ground  for  estoppel  to  insist  on  war- 
ranty. 

3.  Trusts      <J=»95  —  Constructive  Trusts 
— Fraud. 

Persons  having  only  a  life  estate,  not  onl? 
executing  a  deed  with  covenant  of  general  war- 
ranty, purporting  to  convey  the  entire  title, 
but  fraudulently  representing  that  they  owned 
such  title,  obtained  by  actual  fraud  the  portion 
of  the  purchase  money  for  which  there  wan 
no  consideration,  and  to  that  extent  became 
trustees  of  the  grantees;  the  trust  attaching  to 
the  land  bought  by  the  grantors  with  the  money, 
entitling  the  grantees  to  a  lien  thereon. 

4.  Late  Estates   «=>17  —  Improvements  — 
Charge  on  Remaindermen. 

A  life  tenant,  and  so  a  purchaser  from  him, 
notwithstanding  an  honest  belief  of  ownership 
of  the  fee,  is  not  entitled  to  a  lien  as  against 
the  remaindermen  for  enhancement  of  the  prop- 
erty by  Improvements. 
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Appeal  from  Circuit  Court,  Pike  County. 

Suit  by  Daisy  Scott  and  others  against 
John  W.  Scott  and  others.  Prom  part  of  the 
Judgment,  defendants  John  W.  Scott  and  wife 
appeal,  and  from  another  part  thereof,  de- 
fendants Crit  Scott  and  wife  prosecute  a 
cross-appeal.  Affirmed  on  cross-appeal,  and 
reversed,  with  directions,  on  original  appeal. 

CbJldera  &  Chllders,  of  Plkevllle,  for  appel- 
lants. 

Roscoe  Tanorer  and  Willis  Staton,  both  of 
Plkevllle,  for  appellees. 

CLAY,  0.  This  Is  the  second  appeal  of  this 
case.  The  opinion  on  the  former  appeal  may 
be  found  under  the  title  of  Scott  r.  Scott, 
172  Ky.  658,  190  S.  W.  148. 

On  November  30,  1801,  Crit  Scott  conveyed 
a  tract  of  land  In  Pike  county  to  his  wife, 
Pricy  Scott,  and  her  bodily  heirs  by  Crit 
Scott.  On  January  20, 1902,  Pricy  Scott  and 
Crit  Scott  conveyed  the  same  land  to  John 
W.  Scott  and  wife  by  deed  containing  a 
covenant  of  general  warranty,  and  purporting 
to  corivey  the  fee-simple  title.  Thereafter 
Daisy  Scott  and  others,  children  of  Pricy 
Scott  and  Crit  Scott,  brought  suit  against 
John  W.  Scott  and  wife  to  correct  the  record 
of  the  deed  of  November  30,  1891,  from  Crit 
Scott  to  his  wife,  and  to  quiet  their  title  to 
their  remainder  Interest  in  the  land.  On  the 
hearing  below,  the  petition  was  dismissed, 
but  on  appeal  It  was  held  that  the  plaintiffs 
were  entitled  to  have  the  record  of  the  deed 
corrected,  and  their  title  to  the  remainder 
interest  quieted.  At  the  same  time  the  court 
declined  to  pass  on.  the  liability  of  Pricy 
Scott  and  Crit  Scott  under  their  covenant  of 
warranty,  or  on  the  question  of  waste  and 
improvements,  but  remanded  the  case,  with 
directions  to  the  chancellor  to  consider  and 
pass  on  these  questions  after  the  parties  had 
been  given  an  opportunity  to  take  further 
proof,  If  they  desired.  On  the  return  of  the 
case,  further  evidence  was  heard  as  to  the 
amount  of  timber  cut  and  removed  by  .John 
W.  Scott  and  wife.  On  final  hearing,  plain- 
tiffs were  given  Judgment  against  the  de- 
fendants John  W.  Scott  and  wife,  for  the 
sum  of  $200  for  timber  cut  and  converted  to 
their  own  use.  John  W.  Scott  and  wife  were 
given  Judgment  against  Crit  Scott  for  the 
sum  of  $175  for  costs  and  attorney's  fees 
incurred  in  defending  the  title  conveyed  to 
them  by  Crit  Scott  and  Pricy  Scott  It  was 
further  adjudged  that  Pricy  Scott's  life  inter- 
est in  the  $1,000,  paid  as  consideration  for 
the  land  in  controversy,  was  worth  $702.50, 
and  for  the  balance  of  $297.50,  with  6  per 
cent,  interest  thereon  from  January  20, 1902, 
until  paid,  John  W.  Scott  and.  wife  were  giv- 
en Judgment  against  Crit  Scott  and  were 
awarded  a  lien  therefor  on  the  land  purchas- 
ed by  Crit  Scott  with  the  purchase  money 
and  conveyed  to  Pricy  Soott    The-  claim  of 


John  W.  Scott  and  wife  for  Improvements 
was  disallowed.  Prom  that  part  of  the  Judg- 
ment, denying  their  claim  for  Improvements 
and  adjudging  plaintiffs  a  recovery  of  $200 
for  timber  cut,  and  awarding  them  only  the 
sums  of  $297.50  and  $175  for  breach  of  war- 
ranty, John  W.  Scott  and  wife  appeal.  From 
that  portion  of  the  Judgment  awarding  John 
W.  Scott  and  wife  the  sum  of  $297.50  and  a 
lien  on  the  land  of  Pricy  Scott,  Crit  Scott 
and  Pricy  Scott  prosecute  a  cross-ap'peal. 

The  only  evidence  as  to  die  amount  of 
.timber  cat  and  removed  by  John  W.  Scott  and 
wife  Is  that  prior  to  the  suit  he  cut  42  trees, 
of  the  value  of  $1  per  tree,  and  that  after 
the  suit  was  brought  he  cut  47,565  feet  of 
lumber,  worth  $2  per  thousand  in  the  tree,  or 
the  sum  Of  $95.18.  Under  this  proof,  plain- 
tiffs were  entitled  to  recover  $42  plus  $95.13, 
or  the  sum  of  $187.18,  and  no  more,  and  it 
was  error  to  render  Judgment  In  their  favor 
for  $200. 

[1]  John  W.  Scott  testified  that  the  costs 
and  counsel  fees,  Incurred  in  defending  the 
title,  amounted  to  $209,  and  there  is  no  evi- 
dence to  the  contrary.  The  chancellor  seems 
to  nave  proceeded  on  the  theory  that  as 
a  portion  of  tills  cost  was  Incurred  in  re- 
sisting the  correction  of  the  deed,  Crit  Scott 
should  not  bo  held  liable  on  his  warranty  for 
that  and  therefore  gave  Judgment  for  only 
$175.  As  a  matter  of  fact,  however,  the  cor- 
rection of  the  record  of  the  deed  was  a  neces- 
sary stepv  In  order  that  plaintiffs'  title  to  the 
remainder  Interest  in  the  land  might  be  quiet- 
ed. That  being  true,  the  whole  expense  was 
Incurred  in  defense  of  the  title,  and  John  W. 
Scott  and  wife  are  entitled  to  recover  on  the 
warranty  of  Crit  Scott  and  wife  the  amount 
so  expended,  or  the  sum  of  $209. 

[J]  But  It  Is  suggested  that  there  should 
be  no  recovery  on  the  warranty,  since  John 
W.  Scott  and  wife  are  estopped  to  insist  on 
the  warranty,  because  they  and  their  gran- 
tors agreed  to  rescind  the  trade  and  submit 
the  matter  to  arbitration.  It  does  not  appear, 
however,  that  the  arbitration  agreement  was 
ever  carried  out  On  the  contrary,  it  was 
abandoned.  That  being  true,  there  Is  no 
ground  for  estoppel. 

[3]  It  Is  further  Insisted  on  the  cross-ap- 
peal, that  John  W.  Scott  and  wife  should 
not  have  been  adjudged  a  lien  on  the  tract 
of  land  purchased  and  conveyed  to  Pricy 
Scott  for  the  $297.50  and  interest,  or  that 
portion  of  the  purchase  price  of  the  tract  in 
controversy  for  which  they  received  no  con- 
sideration. In  Pomeroy's  Eq.  Jur.  |  155,  the 
author  says,  citing  many  cases: 

"If  one  party  obtains  the  legal  title  to  prop- 
erty, not  only  by  fraud  or  by  violation  of  con- 
fidence or  of  fiduciary  relations,  but  in  any  other 
unconscientious  manner,  so  that  he  cannot  equi- ' 
tably  retain  the  property  which  really  belongs 
to  another,  equity  carries  out  its  theory  of  a 
double  ownership,  equitable  and  legal,  by  im- 
pressing a  constructive  trust  upon  the  property 
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in  favor  of  the  one  who  is  in  good  conscience 
entitled  to  it,  and  who  is  considered  in  equity  as 
the  beneficial  owner." 

And  again,  In  section  1003 : 

"In  general,  whenever  the  legal  title  to  prop- 
erty,  real  or  personal,  has  been  obtained  through 
actual  fraud,  misrepresentations,  concealments, 
or  through  undue  influences,  duress,  taking  ad- 
vantage of  one's  weakness  or  necessities,  or 
through  any  other  similar  means  or  under  any 
other  similar  circumstances  which  render  it  un- 
conscientious for  the  holder  of  the  legal  title  to 
retain  and  enjoy  the  beneficial  interests,  equity 
impresses  a  constructive  trust  on  the  property 
thus  acquired  in  favor  of  the  one  who  is  truly 
and  equitably  entitled  to  the  same,  although  ha 
may  never  perhaps  have  had  any  legal  estate 
therein ;  and  a  court  of  equity  has  jurisdiction 
to  reach  the  property  either  in  the  hands  of  the 
original  wrongdoer,  or  in  the  hands  of  any  sub- 
sequent holder,  until  a  purchaser  of  it  in  good 
faith  and  without  notice  acquires  a  higher  right, 
and  takes  the  property  relieved  from  the  trust. 
The  forms  and  varieties  of  these  trusts,  which 
are  termed  ex  maleficio  or  ex  delicto,  are  practi- 
cally without  limit.  The  principle  is  applied 
wherever  it  Is  necessary  for  the  obtaining  of 
complete  justice,  although  the  law  may  also  give 
the  remedy  of  damages  against  the  wrongdoer." 

And,  citing  the  foregoing  principles,  the 
United  States  Supreme  Court,  in  the  case 
of  Angle  v.  Chicago,  St.  Paul,  M.  &  O.  R.  Co., 
151  U.  S.  1, 14  Sup.  Ct  240,  38  L.  Ed.  55,  laid 
down  the  rule  that,  whenever  the  legal  title 
to  property  has  been  obtained  through  actual 
fraud,  equity  Impresses  a  constructive  trust 
upon  the  property  thus  acquired,  in  favor  of 
one  who  la  truly  and  equitably  entitled 
thereto.  Here  the  grantors,  Crlt  Scott  and 
Pricy  Scott,  not?  only  conveyed  the  land 
purchased  by  John  W.  Scott  and  wife  by  deed 
containing  a  covenant  of  general  warranty, 
and  purporting  to  convey  the  entire  title,  but 
they  fraudulently  represented  that  they  were 
the  ownerB  of  the  entire  title.  Furthermore, 
the  evidence  leaves  no  doubt  that  the  pur- 
chase money  which  they  received  was  invest- 
ed in  the  tract  of  land  conveyed  to  Pricy 
Scott.  That  being  true,  they  obtained  by 
actual  fraud  that  portion  of  the  purchase 
money  for  which  there  was  no  consideration. 
To  that  extent,  they  became  trustees  of  John 
W.  Scott  and  wife,  and  the  trust  attached  to 
the  land  purchased  with  the  money,  thus  en- 
titling John  W.  Scott  and  wife  to  an  equitable 
lien  thereon. 

[4)  There  Is  no  basis  for  awarding  John 
W.  Scott  and  wife  a  lien  on  the  land  in  con- 
troversy for  the  Improvements  to  the  extent 
that  they  enhanced  the  vendible  value  of  the 
land.  It  Is  the  well-established  rale  hi  this 
state  that  a  life  tenant,  even  though  he  may 
believe  in  good  faith  that  he  is  the  owner  of 
the  fee,  is  not  entitled  to  a  lien  as  against 
the  remaindermen,  for  the  enhancement  of 
the  property  by  reason  of  his  improvements, 


and  a  purchaser  from  the  life  tenant,  though 
honestly  believing  that  he  acquired  the  fee, 
is  entitled  to  no  greater  rights  than  the  life 
tenant  himself.  Wilson  v.  Hamilton  et  al., 
140  Ky.  327,  131  S.  W.  32;  Gray  v.  Soden, 
120  Ky.  277,  86  S.  W.  515,  27  Ky.  Law  Rep. 
673 ;  Frederick  v.  Frederick's  Adm'r,  102  S. 
W.  858,  31  Ky.  Law  Rep.  583,  13  L.  R.  A.  (N. 
S.)  614. 

On  the  cross-appeal  the  Judgment  Is  affirm- 
ed. On  the  original  appeal  the  judgment  is 
reversed,  with  directions  to  enter  judgment 
in  conformity  with  this  opinion. 


(183  Ky.  861) 
BRYANT  v.  MBADORS  et  aL 

(Court  of  Appeals  of  Kentucky.     March  21, 
1910.) 

l  injunction  «j=»36(1)— trespass— title  to 
Support  Action. 
Plaintiff,  suing  to  enjoin  defendant  from 
.trespassing  and  cutting  trees  upon  her  land, 
must  recover  upon  the  strength  of  her  own 
title,  and  not  upon  any  weakness  of  that  of 
defendant,  where  only  plaintiff's  title  is  put  in 
issue. 

2.  Public    Lands    «=»161(6)— Patents— Ex- 
clusions—'"Land   Previously  Surveyed." 
.  Patent  excluding  "all  land  previously  sur- 
veyed" held  to  refer  only  to  subsisting  legal  en- 
tries and  surveys. 

3.  Public    Lands    «=»151(7)— Patents— Ex- 
clusions—Ejntered — Surveyed — Patented. 

Entries,  surveys,  or  patents'  are  invalid  as 
to  "lands  previously  entered,  surveyed,  or  pat- 
ented," under  Ky.  St.  §  4704,  only  where  previ- 
ous entry  and  survey  are  subsisting  legal  entries 
and  surveys. 

4.  Public  Lands  «=>151(8)— Patents— Con- 
flicting Claims— Curative  Acts. 

Where  warrant  was  issued  February  25, 
1851,  in  consideration  of  a  bond,  and  not  for 
cash,  as  required  by  Laws  1834-35,  c.  875, 
and  1836-37,  c.  370,  and  irregularity  was  not 
cured  under  special  acts  of  March  5,  1850 
(Laws  1849-50,  c.  870),  and  March  8,  1851 
(Laws  1850-61,  c.  888),  by  payment  in  money 
or  labor  on  or  before  March  1,  1852,  the  sur- 
vey made  pursuant  to  warrant  was  not  a  legal 
subsisting  survey  when  land  was  subsequently 
surveyed  and  patented,  and  land  was  not  ex- 
cluded from  subsequent  survey,  under  Ky.  St  { 
4704,  or  by  provision  of  patent  excluding  "land 
previously  surveyed." 

5.  Public  Lands  «3»161(6>— Patents— Col- 
lateral Attack. 

In  action  to  enjoin  trespass,  where  defend- 
ant's title  to  land  is  not  in  issue,  the  validity 
of  patent  nnder  which  defendant  claims  may  be 
attacked,  where  validity  of  plaintiff's  patent,  in 
so  far  as  it  embraced  the  land  involved,  de- 
pended upon  whether  defendant's  survey  was 
a  valid  subsisting  survey  when  plaintiff's  pat- 
ent was  issued. 
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C.  Public  Lands  *=>151(6)— Patents— Col- 
lateral Attack. 
Where  patent  purports  on  its  face  to  hare 
been  issued  under  certain  warrant  and  certain 
surrey,  the  warrant  and  survey  may  be  read 
with  patent  to  show  its  invalidity  upon  a  col- 
lateral attack. 

7.  Judgment   «=»533— Operation— Invalidi- 
ty of  Patent— Rights  of  Pubchasebb. 

Court's  decision  declaring  survey  illegal  will 
not  disturb  vested  interests  of  owners  of  land 
covered  by  survey,  where  such  owners  derived 
title  through  grantor,  claiming  under  subsequent 
valid  patent  and  who  made  no  claim  to  such 
vested  interests.  ' 

8.  Judgment       <S=»712  —  Conclusiveness  — 
Parties  Concluded— Validity  of  Patent. 

In  action  to  enjoin  trespass,  plaintiff  is  not 
estopped  from  denying  validity  of  patent  under 
which  defendant  claimed  by  reason  of  former 
action  in  which  an  attack  upon  its  validity  fail- 
ed, and  of  which  plaintiff  or  her  agent  must 
have  known,  where  plaintiff  was  not  a  party  to 
such  former  action. 

Appeal  from  Circuit  Court,  Whitley 
County. 

Action  by  Roberta  S.  Bryant  against  John 
R  Meadors  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded,  with  Instructions. 

Stephens  tt  Steely,  of  Williamsburg,  for 
appellant. 

Tye  &  Siler  and  Rose  k  Rope,  all  of  Wil- 
liamsburg, for  appellees. 

CLARKE,  J.  [1]  The  appellant,  who  was 
plaintiff  below,  sought  by  this  action  to  en- 
Join  appellees  from  trespassing  and  cutting 
trees  upon  about  66  acres  of  land  adjoining 
the  town  of  Pine  Knot,  now  in  McCreary, 
but  formerly  in  Whitley  county;  and  al- 
though she  must  of  course  recover  upon  the 
strength  of  her  own  title,  and  not  upon  any 
weakness  of  that  of  the  defendant,  since  only 
her  title  is  put  in  issue,  strangely  enough, 
the  question  involved  is  whether  or  not  a 
survey  made  December  21,  1853,  upon  which 
on  December  10,  1872,  a  patent  for  200  acres 
was  issued  to  Jacob  E.  Harmon,  through 
whom  the  defendants  claim  title,  was  a 
valid  survey.  This  is  true  because  the  pat- 
ent under  which  plaintiff  claims  was  issued 
October  18,  1855,  on  a  survey  made  August 
30,  1854,  to  Walt  and  Hudson,  for  9,600 
acres,  nearly  20  years  before  the  Harmon 
survey  was  carried  into  grant,  and  the  land 
in  controversy  1b  shown  to  be  within  its  ex- 
terior lines  and  outside  its  exclusions,  un- 
less the  prior  Harmon  survey  is  an  exclu- 
sion or  pro  tanto  invalidates  the  Walt  and 
Hudson  patent  which  has  been  upheld  as  a 
valid  patent  by  this  court  many  times.  See 
West  v.  Chamberlain,  109  Ky.  194,  58 
S.    W.    584,   22    Ky.    Law    Rep.    687;    Bry- 


ant v.  Stephens,  82  S.  W.  423,  26  Ky. 
Law  Rep.  718;  Bryant  v.  Strunk,  89  S.  W. 
549,  28  Ky.  Law  Rep.  556;  Steele  v.  Bryant, 
132  Ky.  569,  116  S.  W.  755;  Bryant  v.  Prew- 
itt,  132  Ky.  799,  117  S.  W.  343;  Slaven  v. 
Dority,  142  Ky.  640,  184  S.  W.  1166;  Watts 
v.  Bryant,  144  Ky.  14,  137  S.  W.  780;  Bry- 
ant v.  Kentucky  Lumber  Co.,  144  Ky.  755, 
139  S.  W.  1089 ;  Bryant  v.  Strunk,  151  Ky. 
97,  151  S.  W.  381;  Ford  v.  Bryant,  158  Ky. 
97,  164  S.  W.  308;  Bryant  v.  Arnold,  161  Ky. 
736,  171  S.  W.  403;  Boyatt  v.  Stearns  Coal 
Co.,  178  Ky.  674,  199  S.  W.  773. 

[2, 3]  Both  patents  cover  the  land  in  con- 
troversy, and  the  Wait  and  Hudson  patent 
by  its  terms  excludes  "all  land  previously 
surveyed."  But  whether  this  were  true  or 
not,  it  would  have  been  void  under  section 
4704  of  the  Kentucky  Statutes,  as  to  all  land 
included  which  had  been  previously  survey- 
ed, and  It  is  insisted  by  counsel  for  appellees 
that  as  the  survey  for  their  patent  was  made 
December  21,  1853,  and  appellants'  survey 
was  not  made  until  August  80,  1854,  nor  his 
patent  issued  until  October  18,  1855,  their 
land  was  excluded  from  his  patent  both  by 
its  terms  and  by  the  statute.  This,  how- 
ever, is  not  necessarily  true,  because  it  is 
only  subsisting  legal  entries  and  surveys  that 
are  excluded  by  such  a  reference  In  a  patent, 
and  for  which  the  statute  invalidates  subse- 
quent entries,  surveys,  or  patents.  Stans- 
berry's  Heirs  v.  Pope,  6  J.  J.  Marsh.  192; 
Bryant  v.  Kentucky  Lumber  Co.,  144  Ky.  755, 
139  S.  W.  1089 ;  Ford  v.  Bryant,  158  Ky.  97, 
164  S.  W.  308;  Mason  v.  Fuson,  171  Ky. 
Ill,  186  S.  W.  891;  Stephens  v.  Terry,  178 
Ky.  129,  198  S.  W.  768. 

It  therefore  becomes  necessary  to  deter- 
mine whether  or  not  defendant's  survey 
made  by  Harmon  December  21,  1853,  was 
a  valid  survey,  in  order  to  determine  the  va- 
lidity of  plaintiff's  title  under  a  subsequent 
survey  and  patent  The  Harmon  patent  re- 
cites: 

"That  by  virtue  and  in  consideration  of  an 
order  from  the  Whitley  county  court,  there  is 
granted  by  the  said  commonwealth  unto  Jacob 
E.  Harmon,  assignee  of  Cox,  Williams  and  Mc- 
Lancy,  a  certain  tract 'or  parcel  of  land  contain- 
ing 200  acres,  by  survey  bearing  date  of  21st  day 
of  December,  1853,  lying  and  being,"  etc 

The  order  from  the  Whitley  county  court, 
referred  to  above  as  authority  for  the  issu- 
ance of  the  patent  as  shown  by  the  records 
of  the  Kentucky  land  office,  is  Whitley  coun- 
ty land  warrant  Mo.  464,  ami  shows  upon  its 
face  that  it  was  issued  on  February  25, 1851, 
in  consideration  of  a  bond  for  $1,000,  and  not 
for  cash  as  required  by  the  acts  of  the  Leg- 
islature of  1835  (Acts  1834-35,  c  875)  and 
1837  (Acts  1836-37,  c.  370),  which  authoriz- 
ed the  issuance  of  such  warrants  by  the 
county  courts  as  the  first  necessary  step  in 
acquiring  title  by  patent  from  the  common- 
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wealth  to  vacant  lands.  It  having  been 
brought  to  the  attention  of  the  Legislature 
that  a  great  many  such  warrants  had  been 
issued  by  the  Whitley  county  court  tor  bonds 
instead  «f  cash,  the  Legislature  by  special 
acts  approved  March  5,  1850  (Acts  1849-50, 
c.  370),  and  March  8,  1851  (Acts  1850-51,  c. 
388),  legalized  all  such  warrants  Irregularly 
Issued  by  the  Whitley  county  court,  upon 
condition  that  they  actually  be  paid  tor  in 
money  or  labor,  and  be  filed  together  with 
any  plat  or  certificate  or  survey  made  there- 
'  on,  with  the  register  of  the  land  office,  on  or 
before  March  1,  1852. 

In  considering  these  acts  and  in  determin- 
ing the  validity  of  the  precise  warrant  No. 
464  issued  by  the  Whitley  county  court,  this 
court,  in  the  case  of  Bryant  v.  Kentucky 
Lumber  Co.,  supra,  said: 

"The  plain  purpose  of  this  act  [the  one  ap- 
proved March  8,  1851]  was  to  require  all  these 
matters  to  be  closed  up  by  March  1,  1852; 
this  is,  the  parties  who  had  made  these  surveys 
were  given  a  year  to  pay  the  price  and  take  out 
their  grants.  The  necessary  meaning  of  the 
statute  is  that  they  were  required  to  pay  the 
price  and  register  their  surveys  within  the  time 
specified  and  that  they  could  not  do  so  there- 
after." 

[4]  This  court  again  in  the  case  of  Steph- 
ens v.  Terry,  supra,  held  Whitley  county 
land  warrant  No.  464  invalid.  It  is  there- 
fore apparent  that  the  survey  made  Decem- 
ber 21,  1853,  upon  which  the  Harmon  patent 
rests,  was  not  a  valid  subsisting  survey  when 
the  Walt  and  Hudson  survey  was  made  and 
the  patent  Issued  thereon,  and  therefore  nei- 
ther excluded  nor  Invalidated  any  part  of 
the  land  included  in  the  Wait  and  Hudson 
survey  and  patent;  and  of  like  impotency 
was  the  payment  to  the  Whitley  county  court 
September  1, 1872,  that  portion  of  the  money 
due  for  the  Harmon  survey  upon  the  bond 
upon  which  warrant  No.  464  was  illegally 
Issued,  as  this  was  done  long  after  the  ex- 
piration of  the  time  given  by  the  Legislature 
for  making  payments  to  legalize  such  war- 
rants. 

But  counsel  for  appellees  insist  that  since 
this  Is  a  collateral  attack  upon  their  patent, 
which  Is  regular  upon  its  face,  its  validity 
cannot  be  questioned  In  this  action.  They 
overlook  the  fact,  however,  -that  It  Is  not 
the  validity  of  their  patent  that  Is  in  ques- 
tion here,  but  the  validity  of  plaintiffs  pat- 
ent, so  far  as  the  land  In  question  Is  con- 
cerned, depends  upon  whether  their  survey 
was  a  valid  subsisting  survey  so  as  to  con- 
stitute an  exclusion  by  the  terms  of  plain- 


tiff's patent  and  pro  tanto  render  same  void 
under  section  4704  of  the  Statutes. 

[E,  1]  Hence  there  Is  no  place  here  for 
the  application  of  the  rule  that  a  patent 
valid  upon  its  face  cannot  be  collaterally 
attacked;  even  If  It  were  otherwise,  this 
case  falls  within  one  of  the  recognized  ex- 
ceptions to  that  rule,  since  defendant's  pat- 
ent upon  its  face  purports  to  have  been 
based,  and  is  shown  by  the  records  to  have 
been  Issued  upon  Whitley  county  land  war- 
rant No.  464,  and  the  survey  of  December 
21,  1858,  and,  as  stated  In  Bryant  v.  Ken- 
tucky Lumber  Co.,  supra,  these  papers  may 
be  read  with  the  patent  to  show  its  invalid- 
ity upon  a  collateral  attack. 

(7]  We  are  also  urged  by  counsel  for  ap- 
pellees not  to  declare  their  surrey  illegal 
upon  the  ground  that  to  do  so  will  disturb 
numerous  and  valuable  vested  interests  of 
many  citizens  of  the  town  of  Pine  Knot, 
which  Is  largely  built  upon  the  northern  half 
of  the  Harmon  patent ;  but  even  if  this  were 
true,  that  fact  could  not  under  any  principle 
of  law  with  which  we  are  familiar  control 
our  decision  of  this  case  to  which  none  of 
the  owners  of  these  vested  interests  is  a  par- 
ty; however,  as  a  matter  of  fact  from  the 
evidence  in  this  case  counsel's  fears  do  not 
seem  to  be  warranted,  because  plaintiff's  son 
and  her  only  witness  testifies  that  his  mother 
and  those  under  whom  she  claims  many 
years  ago  sold  and  conveyed  the  surface 
of  the  land  upon  which  Pine  Knot  is  large- 
ly built,  and  that  the  parties  who  now  own 
and  have  improved  this  land  claim  and  hold 
same  by  title  derived  through  her  and  her 
vendors,  and  that  she  now  claims  no  Inter- 
est in  any  part  of  the  surface  of  the  Harmon 
patent,  except  that  Involved  here. 

[I]  Another  contention  advanced  by  ap- 
pellees Is  that  because  in  an  old  suit  to  which 
plaintiff  was  neither  a  party  nor  privy,  an 
attack  upon  the  validity  of  the  Harmon  pat- 
ent failed,  she  is  estopped  to  deny  Its  valid- 
ity because  she  or  her  agents  In  charge  of 
her  property  in  the  vicinity  must  have  known 
of  this  contest  and  Its  outcome;  but  these 
facts  are  clearly  insufficient  to  constitute  an 
estoppel,  even  if  one  had  been  pleaded, 
which  was  not  done. 

These  conclusions  render  It  unnecessary 
for  us  to  consider  the  plea  of  adverse  pos- 
session by  which  plaintiff  also  attempts  to 
establish  title  to  a  part  of  the  land  In  con- 
troversy. 

For  the  reasons  indicated,  the  judgment 
is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  plaintiff  the  relief 
asked. 
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KENTUCKY  EIVER  TIMBER  ft  COAL  CO. 
v.  MOSELY. 


(Court  of  Appeals  of  Kentucky. 
1919.) 


March   28, 


EVTDBNCB 


1.  evidbnob     <s=»519  —  expbbt 
— "Floating  Tide." 

As  to  whether  a  tide  which  occurred  was  a 
"floating  tide,"  within  a  log-driving  contract, 
the  opinions  of  persons,  who  qualified  as  experts 
and  stated  the  facts  on  which  their  opinions 
were  based,  were  admissible;  the  subject  not 
being  one  of  such  common  knowledge  that  the 
jury,  on  hearing  the  facts,  could  form  a  reason- 
able opinion  for  themselves. 

2.  Loos  and  Logging  *=»16(1)— Log-Dbiv- 
iko  Contract— "Floating  Tidb." 

Plaintiff,  by  a  log-driving  contract  given  one 
more  "floating  tide"  for  doing  the  work,  clear- 
ly contemplating  one  sufficient  to  enable  him, 
by  exercise  of  reasonable  diligence,  to  float  the 
logs  to  destination,  was  not  estopped,  by  em- 
ploying men  and  attempting,  with  partial  suc- 
cess only  to  float  the  logs,  on  the  occurrence  of 
tide,  to  deny  that  it  was  a  "floating  tide"; 
whether  it  was  being  a  question  of  fact,  depend- 
ing on  the  condition  of  the  streams,  and  not  on 
his  judgment  or  conduct  in  the  matter,  and  his 
action  in  no  wise  prejudicing  defendant's  rights. 

Appeal  from  Circuit  Court,  Leslie  County. 

Action  by  E.  L.  Mosely  against  the  Ken- 
tucky River  Timber  &  Coal  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Cleon  K.  Calvert,  of  Hyden,  for  appellant 
Lewis  ft  Lewis,  of  Hyden,  Jas.  H.  Jeff- 
ries, of  Pineville,  and  B.  B.  Golden,  of  Bar- 
bourvUle,  for  appellee. 

CLAY,  C.  Plaintiff,  B.  L.  Mosely,  brought 
this  suit  against  the  Kentucky  River  Tim- 
ber ft  Coal  Company  to  recover  the  sum  of 
$960,  alleged  to  be  due  for  services  rendered 
In  floating  and  delivering  to  defendant  cer- 
tain sawlogs.  From  a  verdict  and  judgment 
in  his  favor  for  $919.40,  the  defendant  ap- 
peals. 

In  the  month  of  August,  1916,  defendant 
had  12,132  logs  in  Beech  fork  and  in  that 
part  of  Middle  fork  of  the  Kentucky  river, 
lying  between  the  mouth  of  Beech  fork  and 
the  mouth  of  Greasy  fork.  These  logs  plain- 
tiff agreed  to  deliver  to  defendant  at  the 
mouth  of  Greasy  fork.  By  the  terms  of  the 
contract,  he  was  to  receive  12  cents  for  each 
log  delivered,  but  was  to  pay  defendant  as 
liquidated  damages  60  cents  for  each  log 
not  delivered  by  the  1st  day  of  July,  1917. 
Under  this  contract,  plaintiff  delivered  6,761 
logs  and  there  remained  undelivered  on  July, 
1917,  6,371  logs.  Because  of  the  nondeliv- 
ery of  the  latter  logs,  plaintiff  became  in- 
debted to  the  defendant  in  the  sum  of  $2,- 
685.60.     Thereupon  plaintiff   and  defendant 


adjusted  their  differences  by  executing  an- 
other contract,  by  the  terms  of  which  plain- 
tiff was  to  have  one  "floating  tide"  by  which 
to  deliver  the  undelivered  logs.  If  he  de- 
livered a  sufficient  number  of  the  undeliver- 
ed logs,  when  added  to  those  already  deliv- 
ered, to  exceed,  at  12  cents  per  log,  the 
amount  of  his  indebtedness,  then  defendant 
was  to  pay  him  such  excess.  On  the  other 
hand,  if  the  number  so  delivered,  when  add- 
ed to  those  already  delivered,  did  not  ex- 
ceed his  indebtedness,  then  defendant  was 
to  cancel  the  indebtedness.  On  December 
27,  1916,  following,  the  streams  rose  and 
plaintiff  succeeded  In  floating  and  delivering 
2,138  of  the  logs  in  question.  Another  tide 
occurred  on  January  4,  1917,  when  plaintiff 
floated  and  delivered  practically  all  of  the 
remainder  of  the  logs. 

It  is  conceded  that  the  liability  of  the  de- 
fendant turns  on  whether  the  tide  of  De- 
cember 27,  1916,  was  the  first  "floating  tide" 
that  occurred  after  the  execution  of  the 
contract,  and  this  was  the  only  issue  sub- 
mitted to  the  jury. 

According  to  the  evidence  for  plaintiff,  the 
waters  of  Beech  fork  and  Middle  fork, 
where  the  logs  were  situated,  rose  on  the 
morning  of  December  27th,  but  soon  subsid- 
ed. Plaintiff,  with  the  aid  of  a  large  num- 
ber of  employes,  floated  and  delivered  more 
than  200  of  the  logs  in  question.  The  tide 
at  that  time  did  not  exceed  2%  feet  in 
height,  whereas  it  was  necessary  to  have  a 
rise  of  at  least  4  feet. 

The  logs  delivered  by  plaintiff  were  only 
small  logs,  and  he  was  able  to  deliver  them 
only  after  great  effort  on  the  part  of  his  men 
in  rolling  and  pushing  them  over  the  rock 
bars  and  through  the  shoals  and  shallow 
places  of  the  stream.  Plaintiff  and  several 
other  witnesses,  who  were  present  and  ob- 
served the  streams,  and  who  were  practical 
log  men,  gave  it  as  their  opinion  that  the 
Side  in  question  was  not  a  "floating  tide." 

[1]  It  is  first  contended  that  the  court 
erred  in  permitting  the  witnesses  to  give 
their  opinions  as  to  the  character  of  the 
tide;  it  being  argued  that  their  statements, 
that  the  tide  was  not  a  "floating  tide,"  were 
mere  conclusions,  and  therefore  inadmissi- 
ble. It  appears  not  only  that  the  witnesses 
were  experienced  log  men,  having  a  special 
knowledge  of  the  subject,  but  were  present 
and  observed  the  streams  on  the  day  in  ques- 
tion, and  that  some  of  them  actually  assisted 
plaintiff  in  the  work  of  floating  the  logs. 
The  facts  on  which  their  conclusions  were 
based  were  within  their  personal  knowledge, 
and  were  stated  to  the  jury.  In  our  opin- 
ion, the  subject  was  not  one  of  such  common 
knowledge  that  the  jury,  upon  hearing  the 
facts,  could  have  formed  a  reasonable  opin- 
ion for  themselves.  Hence  we  conclude  that 
It  falls  within  the  broad  field  of  opinion  evi- 
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dence,  and  since  the  witnesses  qualified  as 
experts  and  stated  the  facts  on  which  their 
opinions  were  based,  their  opinions  were 
properly  received  In  evidence. 

i  2]  It  Is  further  Insisted  that  as  plaintiff 
employed  hands  and  attempted  to  float  the 
logs  on  December  27th,  and  did  succeed  in 
floating  a  large  number  of  them,  and  thereby 
construed  and  treated  the  tide  of  that  day 
as  a  "floating  tide,"  he  was  bound  by  his 
conduct,  and  could  not  thereafter  be  heard 
to  say  that  it  was  not  a  "floating  tide." 
This  reasoning  we  are  unable  to  approve. 
The  contract  provided  that  plaintiff  should 
have  one  more  "floating  tide,"  and  the  par- 
ties clearly  contemplate  that  a  "floating 
tide"  was  one  sufficient  to  enable  plaintiff, 
by  the  exercise  of  reasonable  diligence,  to 
float  the  logs  to  their  destination. 

The  determination  of  the  question  was  not 
left  to  plaintiff.  Whether  the  particular  tide 
was  a  "floating  tide"  was  a  question  of  fact 
depending  on  the  condition  of  the  streams 
and  not  on  plaintiff's  Judgment  or  conduct 
in  the  matter.  Plaintiff's  failure  to  float 
the  logs  was  not  due  to  any  lack  of  diligent 
effort,  but  was  due  to  the  Insufficiency  of 
the  tide.  His  action  In  no  wise  prejudiced 
the  rights  of  the  defendant.  When  the  tide 
proved  insufficient,  he  was  not  required  to 
go  on  with  the  work,  and  his  mere  mistake 
of  Judgment  in  supposing  that  the  tide  was 
sufficient,  and  In  making  a  bona  fide  attempt 
to  float  the  logs,  did  not  preclude  him  from 
asserting  that  the  tide  was  not  sufficient 

Judgment  affirmed. 
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LOUISVILLE  ft  N.  R.  CO.  v.  McINTOSH. 

(Court  of  Appeals  of  Kentucky.    March  11, 
1919.) 

X.  Master  and   Servant  <$=»25S(9)— Injury 
to  Servant  —  Negligence  —  Proximate 
Cause. 
Petition  in  action  for  injuries  sustained  by 
plaintiff  section  hand,  while  harrying  to  signal 
an  oncoming  train  at  night  in  obedience  to  com- 
mand of  foreman,  was  insufficient,  where  it  fail- 
ed to  allege  that  injuries  were  due  to  obstruc- 
tion  upon  track  or  to  negligent  command  of 
foreman. 

2.  Master  arj>  Servant  «=>101,  102(2)— In- 
jury to  Servant— Liability  of  Master. 
An  employer  is  not  an  insurer  of  the  safety 
of  his  employe,  and  is  liable  only  for  such  in- 
juries as  are  attributable  to  negligence  in  per- 
formance of  duties  owed  to  the  employe. 

S.  Master  and  Servant  «=»26&— Contribu- 
tory Negligence— Failure  to  Deny— Di- 
rection or  Verdict. 
In  action  for  injuries  sustained  by  plaintiff 
section  hand,  while  hurrying  to  signal  an  on- 
coming  train  at  night  in  obedience  to  command 


of  foreman,  the  defense  of  contributory  negli- 
gence was  affirmative,  and  where  plaintiff  did 
not  deny  it,  by  reply  or  otherwise,  verdict  should 
have  been  directed  for  defendant. 

4.  Master  and  Servant  <8=»206— Risks  As- 
sumed. 

An  employe  assumes  all  the  ordinary  risks 
which  are  incident  to  the  employment. 

5.  Evidence    «=»8— Common    Knowledge- 
Decay  or  Wood. 

Cross-ties  of  a  railroad  are  usually  made  of 
wood,  and  all  men  know  that  after  a  time  the 
wood  becomes  decayed  on  the  sides,  without  Ten- 
dering the  ties  less  serviceable  for  their  purpose, 

6.  Evidence  <8=»20f2)  —  Common  Knowledge 
—Smoothness  or  Railroad  Track. 

It  is  well  known  that  the  ties  of  a  railroad 
track  usually  project  above  the  surface  of  the 
track. 

7.  Master  and  Servant  *=»21T(4)— Injury 
to  Servant— Known  Dangers. 

An  experienced  section  hand  knows  that  in 
passing  along  the  track  he  must  encounter  ties 
which  an  decayed  upon  the  sides  and  ties  which 
project  above  the  surface  of  the  track,  as  well 
as  other  slight  obstacles. 

8.  Masteb   and   Servant  <8=»210(4)— Injury 
to  Servant— Ordinary  Risks. 

Where  plaintiff,  an  experienced  section  hand, 
who  was  acquainted  with  the  track- and  who 
had  been  supplied  with  customary  lights  to 
guide  his  steps,  fall  and  was  injured  while  pro- 
ceeding hurriedly  to  flag  a  train  at  night,  in 
obedience  to  command  of  his  foreman,  his  inju- 
ries were  due  to  one  of  the  ordinary  risks  inci- 
dent to  his  employment. 

Appeal  from  Circuit  Court,  Breathitt 
County. 

Action  by  George  Mcintosh  against  the 
Louisville  ft  Nashville  'Railroad  Company. 
Judgment  for  plaintiff,  motion  for  new  trial 
overruled,  and  defendant  appeals.  Reversed 
and  remanded. 

O.  H.  Pollard,  of  Jackson,  and  BenJ.  D. 
Warfleld,  of  Louisville,  for  appellant 
Cope  ft  Cope,  of  Jackson,  for  appellee. 

HURT,  J.  This  action  was  Instituted 
by  the  appellee,  George  Mcintosh,  against 
the  appellant  Louisville  ft  Nashville  Rail- 
road Company,  to  recover  damages  of  it, 
suffered  by  the  appellee  while  a  servant 
of  the  appellant  and  caused  from  a  fall 
received  by  him,  upon  the  track  of  the  rail- 
road. 

The  petition,  in  substance,  stated  that  ap- 
pellee, while  a  section  laborer  upon  appel- 
lant's line  of  railroad,  and  after  it  had  be- 
come dark  upon  a  certain  evening,  was  di- 
rected, by  the  foreman  of  his  section  gang. 
to  go  very  hurriedly,  In  a  run,  around  a 
certain  curve,  and  to  signal  an  oncoml/ig 
train  to  stop,  so  as  to  prevent  any  accident 
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to  It  by  Its  running  upon  an  unsafe  place 
In  Its  tracks,  and  while  attempting  to  reach 
the  place  to  which  he  was  directed  to  go 
to  signal  the  train,  and  without  any  fault 
or  negligence  upon  his  part,  he  fell  and 
severely  Injured  his  face  and  other  designat- 
ed portions  of  his  body,  to  his  damage  In 
the  sum  of  $1,500.  The  appellant  demurred 
generally  to  the  petition,  and  without  waiv- 
ing the  demurrer  answered,  traversing  the 
averments  of  the  petition,  and  in  addition 
pleaded  that  appellee's  negligence  contribut- 
ed to  his  injury,  to  the  extent  that,  but  for 
his  own  negligence,  he  would  not  have  suffer- 
ed any  Injury.  The  appellee  did  not  deny 
the  contributory  negligence,  by  a  reply  nor 
otherwise. 

Upon  a  trial  before  a  jury  the  appellee 
stated  that  he  had  been  engaged  In  work- 
ing as  a  laborer  upon  a  certain  section  of  the 
road,  under  the  directions  of  a  foreman,  for 
about  18  months,  and  upon  a  night,  about 
7  o'clock,  and  after  it  had  become  dark,  he 
and  several  others  of  the  section  men  were 
called  out  by  their  foreman  for  the  purpose 
of  repairing  a  low  place  In  the  track.  They 
were  proceeding  along  the  track  upon  a  hand 
car,  when  an  engine  was  heard  to  blow,  and 
It  was  thought  to  be  a  train  approaching 
from  the  direction  In  which  the  hand  car 
was  going.  There  was  a  curve  in  the  track 
jnst  In  front  of  the  hand  car,  and  the  fore- 
man directed  him  to  take  the  lanterns,  a 
white  one  and  a  red  one,  and  to  run  around 
the  curve  to  a  point  from  which  he  could 
signal  the  oncoming  train,  and  prevent  It 
from  coming  forward  and  colliding  with  the 
hand  car,  and  that  the  foreman  cursed  him 
when  giving  this  direction.  He  was  running 
forward,  with  the ,  lanterns  In  one  hand, 
and  when  he  had  gone  forward,  along  the 
track,  for  about  300  yards  he  came  to  a 
place  where  the  cross-ties  had  been  raised 
so  as  to  rest  'upon  the  top  of  the  ballast 
From  his  testimony  the  cause  of  his  fall- 
ing is  not  clear,  but,  the  best  that  can  be 
made  of  it,  he  stepped  upon  a  cross-tie,  a  por- 
tion upon  one  side  of  which  was  decayed,  and 
the  decayed  portion  broke  off  and  slipped 
away,  and  caused  him  to  lose  his  balance 
and  to  fall.  He  fell  upon  his  face,  which 
received  a  cut,  and  his  side,  as  well  as  one 
leg,  were  hurt  by  the  fall.  The  lantern, 
which  made  a  white  light,  and  which  he  was 
carrying,  was  the  usual  lantern  used  by  the 
servants  of  the  railroad  to  enable  them  to 
see  at  night,  and  the  red  one  was  for  the 
purpose  of  signaling.  It  was  a  part  of  his 
duties  to  flag  trains,  and  to  give  signals 
to  protect  the  hand  car  when  going  around 
curves,  and  he  had  frequently  done-  so  there- 
tofore. He  was  acquainted  with  the  fact 
,that  the  cross-ties,  at  the  point  where  he 
was  injured,  were  lying  upon  the  ballast, 
as  he  had  assisted  In  placing  them  in  that 
position.    Other  witnesses  for  appellee  made 


statements  similar  to  those  of  appellee,  ex- 
cept the  other  witnesses  said  that  the  di- 
rection of  the  foreman,  to  run  ahead  and 
signal  the  train,  was  addressed  to  all  of 
them,  and  the  appellee  seized  the  lanterns 
and  went  off  In  a  trot,  and  they  fall  to 
corroborate  the  statement  of  appellee  that 
the  foreman  cursed  him,  when  giving  the 
direction.  . 

At  the  close  of  the  testimony  for  appel- 
lee, the  appellant  moved  the  court  to  direct 
a  verdict  for  It,  but  the  motion  was  overruled. 
The  appellee  then  offered  an  Instruction  to 
the  Jury,  to  which  ihe  appellant  objected, 
but  pis  objection  was  overruled,  and  the  in- 
struction was  given,  and  appellant  saved  an 
exception.  The  instruction,  In  substance,  di- 
rected the  Jury  that  it  was  the  duty  of  the 
section  foreman  to  warn  the  appellee  and  oth- 
er men  working  under  him  of  danger,  and  If 
It  believed,  from  the  evidence,  that  appellee, 
while  In  the  employment  of  the  appellant 
and  under  the  direction  of  its  foreman,  and 
without  negligence  upon  his  part,  and  while 
attempting  to  flag  down  one  of  appellant's 
trains,  was  Injured,  It  should  find  for  him. 

The  Jury  returned  a  verdict  for  damages 
for  appellee,  and  the  court  rendered  a  Judg- 
ment against  appellant  In  accordance  with 
the  verdict,  and  overruled  the  motion  for  a 
new  trial,  and  the  railroad  company  has 
appealed. 

[1,2]  It  will  be  observed  that  the  peti- 
tion did  not  state  a  cause  of  action.  Negli- 
gence of  the  appellant  is  not  alleged  nor 
charged,  as  being  the  cause  of  the  Injuries 
suffered  by  appellee,  either  directly  or  re- 
motely, nor  Is  appellant  charged  with  any 
negligence.  The  profane  language  alleged 
to  have  been  used  by  the  foreman  in  direct- 
ing the  appellee  could  not  have  been  the 
cause  of  his  falling  upon  the  ground,  from 
which  he  avers  his  Injuries  arose,  nor  is 
his  fall  attributed  to  that  cause.  The  peti- 
tion fails  to  charge  that  the  appellee's  fall- 
ing upon  the  ground  was  caused  by  any  ob- 
struction upon  the  track.  The  sending  of 
appellee,  In  the  nighttime,  in  a  hurry  to 
signal  a  train,  Is  not  alleged  to  have  been 
negligently  done,  nor  is  it  claimed  that  so 
doing  constituted  negligence,  nor  Is  It 
charged  that)  attempting  to  perform  the 
service,  at  the  time  or  in  the  manner  di- 
rected caused  the  fall.  To  permit  a  recovery 
under  the  averments  of  the  petition,  it  would 
be  necessary  to  hold  that  an  employer  is 
an  insurer  of  the  employe1  against  any  per- 
sonal Injury  which  he  may  suffer  while  en- 
gaged In  the  service  of  the  employer.*  That 
an  employer  is  not  an  insurer  of  the  safety 
of  the  employe  is  one  of  the  firmly  estab- 
lished doctrines  of  the  law  with  relation 
to  the  rights  of  employers  and  employes. 
The  master  is  liable  in  damages  to  an  em- 
ploye for  only  such  Injuries  as  are  attribut- 
able to  the  negligence  of  the  former,  In  the 
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performance  of  duties  which  he  owes  to  the 
servant    26  Cyc  1077,  18  R  C.  L.  544. 

[3]  The  plea  of  contributory  negligence 
not  having  been  controverted,  It  was  ad- 
mitted upon  the  trial  by  the  appellee  that 
his  injuries  were  caused  by  his  own  negli- 
gence, and  that,  except  for  his  own  negli- 
gence, the  injuries  would  not  have  been 
sustained.  The  defense  of  contributory 
negligence  is  an  affirmative  one,  and  when 
the  tr«th  of  it  is  admitted  by  a  failure 
of  the  plaintiff  to  controvert  it,  he  has  no 
case  to  submit  to  the  Jury.  I*  &  N.  K.  R. 
Co.  v.  Paynter's  Adm'r,  82  S.  W.  412,  26 
Ky.  Law  Rep.  761;  Brooks  v.  L.  &  N.  R.  R. 
Co.,  71  S.  W.  507,  24  Ky.  Law  Rep.  1318; 
Mast  v.  Lehman,  100  Ky.  464,  38  S.  Wl  1056, 
18  Ky.  Law  Rep.  940;  Louisville  Ry.  Oo.  v. 
Hlbbitt,  139  Ky.  43,  129  S.  W.  319, 139  Am.  St. 
Rep.  464.  Hence,  the  motion  for  a  directed 
verdict  in  favor  of  the  railroad  company 
should  have  been  sustained. 

[4]  The  evidence  offered  by  appellee  failed 
to  prove,  or  conduce  to  prove,  a  cause  of 
action  in  his  behalf.  It  is  a  principle  applied 
generally  to  the  rights,  duties,  and  liabilities 
of  employers  and  employes  that  the  employe, 
when  engaging  in  an  employment,  assumes 
all  the  ordinary  risks  which  are  incident  to 
the  employment.  In  other  words,  the  assump- 
tion of  such  risks  grows  up  out  of  the  contract 
of  employment  Burton  Construction  v.  Met- 
calfe, 162  Ky.  366,  172  S.  W.  698;  Wasioto  & 
B.  M.  A.  Co.  v.  Hall,  167  Ky.  819,  181  8.  W. 
629;  L.  H.  &  St  L.  N.  R.  R.  Co.  v.  Henry,  167 
Ky.  151,  180  S.  W.  74;  Phillips  v.  Corbin  & 
Fannin,  166  Ky.  638,  179  S.  W.  586;  Gordon 
v.  C.  &  O.  Ry.  Co.,  166  Ky.  339,  179  8.  W. 
210;  Isaacs  v.  L.  &  N.  R.  R.  Co.,  167  Ky.  256, 
180  8.  W.  345;  Ohio  Valley  Co.  v.  McKInly, 
16  Ky.  Law  Rep.  445;  Ft.  Hill  Stone  Co.  v. 
Owen,  84  Ky.  1S3;  De  Lozier  v.  Ky.  Lumber 
Co.,  18  S.  \V.  451,  13  Ky.  Law  Rep.  818. 
Furthermore,  it  is  the  duty  of  section  hands 
to  observe  and  keep  the  track  of  a  railroad 
free  from  obstruction. 

The  evidence  shows  that  it  was  a  cus- 
tomary duty  of  the  men  upon  the  section 
with  appellee  to  signal  trains,  and  to  go 
ahead  around  curves  to  give  signals  to  pro- 
tect trains  from  colliding  with  hand  cars, 
and  to  protect  the  hand  cars  from  such  colli- 
sions, and  to  give  signals,  wherever  they 
were  directed,  at  tunnels,  bridges,  and  other 
places,  where  such  duties  were  necessary, 
and  appellee  had  been  frequently  assigned 
to,  and  performed  such  duties.  The  nature 
of  the  work  of  keeping  a  track  in  repair,  so 
as  to  not  hamper  and  impede  commerce  and 
public  travel,  and  prevent  their  exposure  to 
dangers,  reasonably  makes  necessary  the 
movements  of  section  hands  with  hand  cars, 
oftentimes  at  night  as  well  as  by  day,  and 
thus  the  necessity  of  signal  duties  arises 
at  night,  as  well  as  by  day.  In  so  doing, 
as  well  as  performing  various  other  duties, 


it  is  necessary  for  the  section  hands  to  walk 
along  the  tracks  of  the  road,  and  In  cases 
of  .supposed  emergency,  as  in  the  instant 
case,  to  move  very  hurriedly.  It  is  not  practi- 
cal for  a  railroad  company  to  maintain 
tracks  of  such  smoothness  and  dryness  as 
to  remove  all  probability  of  a  section  hand 
stumping  his  toe  and  falling,  or  of  his 
foot  from  slipping,  and  thereby  causing  him 
to  fall  or  his  being  caused  to  fall  from  any  , 
other  ordinary  condition  of  the  track. 

[5-7]  The  cross- ties  are  usually  made  of 
wood,  and  all  men  know  that  after  a  time 
the  wood  becomes  decayed  upon  the  sides, 
without  rendering  them  less  serviceable  for 
their  purpose ;  and  it  is  as  well  known  that 
the  ties  usually  project  slightly,  in  some 
Instances,  and  more  in  others,  above  the 
surface  of  the  track,  and  an  experienced  sec- 
tion band  knows  that  lu  passing  along  the 
track,  he  must  encounter  such  obstacles  as 
mentioned,  as  well  as  other  slight  obstacles, 
which  may  happen  to  get  upon  the  track  from 
one  cause  or  another.  The  appellee  does 
not  claim  that  the  cross-ties  having  been 
laid  upon  the  ballast  at  the  place  of  his 
mishap  was  the  cause  of  his  injury,  as  he 
knew  all  about  the  condition  of  the  track  at 
that  point  having  assisted  in  the  work;  but 
Qne  of  the  cross-ties,  whether  one  laid  upon 
the  surface  of  the  ballast  or  not  does  not 
appear,  was  decayed,  so  that  when  he  stepped 
upon  it  a  portion  broke  off,  or,  having  there- 
tofore broken  off,  slipped  from  under  his 
foot  thereby  causing  him  to  be  precipitated 
upon  the  ground.  It  would  be  highly  unrea- 
sonable to  require  a  railroad  company  to 
maintain  its  cross-ties  of  such  a  degree  of 
soundness  that  a  portion  of  a  tie  would  not 
give  way,  when  a  section  hand  stepped  upon 
it  or  to  hold  that  the  company  owed  a  sec- 
tion hand  the  duty  of  maintaining  the  cross- 
ties  in  such  a  sound  condition  that  portions 
would  not  from  decay  break  off  when  one 
should  step  upon  it  or  slip  under  his  foot 
when  he  should  step  upon  it  The  appellee 
was  an  experienced  man  in  the  work  he  was 
undertaking  to  perform,  it  was  a  necessary 
part  of  his  duties,  he  was  provided  with  the 
customary  lights  to  guide  his  footsteps,  and 
all  that  was  reasonably  necessary  to  enable 
him  to  see  and  avoid  any  ordinary  risks  of 
danger. 

[I]  To  direct  an  experienced  section  hand, 
who  Is  acquainted  with  the  track,  to  proceed 
hurriedly  in  an  emergency  to  flag  a  train 
at  night  when  supplied  with  the  customary 
light  to  guide  his  steps,  does  not  seem  to 
be  requiring  of  him  any  extraordinary  risk. 
Hence  it  is  concluded  that  the  cause  of  appel- 
lee's Injuries  was  one  of  the  ordinary  risks 
Incident  to  his  employment,  and  was  not 
caused  by  the  neglect  of  any  duty  which 
his  employer  owed  to  him,  and,  having 
thus  proven  no  cause  of  action,  the  peremp- 
tory instruction  to  the  Jury  should  have  fol- 
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lowed  the  motion  for  a  directed  verdict  for 
appellant,  upon  that  ground,  as  well  as  the 
admission  by  the  pleadings  that  his  own  neg- 
ligence caused  his  Injuries.  Tbe  Instruction 
given  was  erroneous,  as  It  was  not  based 
upon  any  Issue  made  In  the  pleadings,  and 
was  otherwise  faulty;  but,  Inasmuch  as  the 
peremptory  ought  to  have  been  given,  for 
the  two  reasons  above  stated,  the  merits  of 
the  instruction  will  not  be  further  discussed. 
The  appeal  is  therefore  granted,  the  judg- 
ment reversed,  and  cause  remanded  for  pro- 
ceedings not  inconsistent  herewith. 


(18t  Ky.  6S4) 

LOUISVILLE  &  N.  R.  CO."  v.  WRIGHT. 

SAME  v.  BARR. 

(Court  of  Appeals  of  Kentucky.    March  21, 
1919.) 

1.  New  Trial  «$=»  108(4)— Newly  Discovered 
Evidence. 

In  action  for  injuries  from  creosote  poison- 
ing, wherein  physicians  gave  contradictory  testi- 
mony aa  to  whether  injured  person  had  tuber- 
culosis, fact  that  three  months  after  trial  in- 
jured party  died  of  tuberculosis  was  not  con- 
clusive or  convincing  proof  that  he  had  such 
disease  at  time  of  trial. 

2.  Negligence  «=>59— Anticipation  or  In- 
jury. 

When  actionable  negligence  has  once  been 
established,  tort-feasor  is  liable  for  all  conse- 
quences that  proximately  result,  without  regard 
to  what  injuries  he  ought  to  have  anticipated. 

3.  Negligence  <&=>  136(25)— Pboximate  Cause 
—Question  fob  Juby. 

Jury,  rather  than  court,  actionable  negli- 
gence having  been  shown,  must  decide  from 
evidence  what  consequences  are  proximate  re- 
sults. 

4.  Mahteb  and  Sebvant  «3=>285(12)  —  Creo- 
sote Poisoning — Pboximate  Damages. 

Whether  a  servant's  internal  and  perma- 
nent, as  well  as  his  external  and  temporary, 
injuries  resulting  from  creosote  poisoning  from 
handling  ties,  followed  in  unbroken  sequence 
and  solely  from  failure  to  warn  servant  of  any 
danger,  held  for  jury. 

&  Damages  <8=>33— Injuries  to   Servant— 

Peculiab  Susceptibility  of  Servant  to 

Injury. 

If  a  master  was  negligent  in  hot  warning  a 

servant  of   the   danger   of   handling   creosote, 

servant  was   entitled  to  recover  full   damage 

suffered,  although  he  was  peculiarly  susceptible 

to  such  poisoning. 

6.  Master  and  Servant  «=>288(4)— Injubies 
to  Servant— Assumption  op  Risk— Knowl- 
edge op  Dangeb—  Question  fob  Juby. 
In  action  by  servant  for  damages  for  per- 
sonal injnWes  occasioned  by  creosote  poison- 
ing from  handling  ties,  whether  servant  knew 
of  danger  in  handling  such  ties  ft-eW  for  jury. 


7.  Master  and  Servant  ®=>293(21)  —  Inju- 
ries to  Sebvant— Failure  to  Warn— Ig- 
nobance  of  danger— instructions, 

In  action  by  servant  for  personal  injuries 
alleged  to  be  caused  by  failure  to  warn,  it  was 
error,  in  an  Instruction  defining  plaintiff's  right 
to  recover,  to  omit  to  make  his  alleged  igno- 
rance of  danger  an  element  of  that  right,  where 
such  fact  was  at  issue. 

8.  Appeal  and  Erbob  <g=>210(3)  —  Matters 
Reviewable— Objections  to  InbtbsKjtions 
—Necessity  fob  Request. 

Where  instruction  presenting  plaintiff's  the- 
ory omits  a  necessary  element  of  his  cause  of 
action  and  right  to  recover,  all  that  defendant 
needs  to  do  to  save  question  of  any  defect 
is  to  object  and  except;  be  being  under  no 
duty  to  supply  omissions  or  correct  mistakes 
by  offering  another  instruction. 

Appeal  from  Circuit  Court,  Franklin 
County. 

Action  by  Winford  Wright  against  the 
Louisville  &  Nashville  Railroad  Company, 
followed  by  a  suit  by  the  Louisville  &  Nash- 
ville Railroad  Company  against  J.  Baxr, 
administrator  of  Winford  Wright,  for  a  new 
trial.  Judgment  for  plaintiff  in  the  first 
action,  and  for'  the  defendant  in  the  second 
action,  and  the  Railroad  Company  appeals. 
Judgment  in  first  action  reversed,  and  cause 
remanded;  and  judgment  in  second  action 
affirmed. 

Guy  H.  Briggs,  .of  Frankfort,  and  Ben- 
jamin D.  Warfield,  of  Louisville,  for  appel- 
lant 

James  H.  Polsgrove,  Leslie  W.  Morris, 
and  Scott  &  Hamilton,  all  of  Frankfort,  for 
appellees. 

CLARKE,  J.  On  July  6  and  7,  1916,  Win- 
ford Wright,  employed  as  a  section  hand  for 
the  Louisville  &  Nashville  Railroad  Company, 
at  the  direction  of  the  section  boss,  helped 
unload  at  Jett  Station  ties  that  had  been 
treated  with  creosote  oil  In  the  following 
March  he  filed  the  first  of  these  actions  to 
recover  for  injuries  alleged  to  have  been 
sustained  as  a  result  of  defendant's  negli- 
gence in  falling  to  warn  him  of  the  danger 
in  handling  such  ties,  which  work  he  alleg- 
ed was  dangerous  to  his  health  and  per- 
son, of  which  defendant  knew  or  ought  to 
have  known,  but  of  which  he  did  not  know. 

Defendant's  answer  traversed  the  allega- 
tions of  the  petition,  and  In  separate  para- 
graphs pleaded  assumed  risk,  contributory 
negligence,  and  that,  If  plaintiff  was  in- 
jured, which  was  denied,  It  "was  not'  a  prob- 
able consequence  that  would  usually  or  or- 
dinarily result  from  handling  ties  that  had 
been  treated  with  creosote  oil,"  .but  "was 
due  from  some  idiosyncrasy  or  peculiar  sus- 
ceptibility possessed  by  him,  and  which  does 
not  exist  hi  the  ordinary  run  of  men,"  and 
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which  was  not  known,  and  could  not  have 
been  known  by.  the  exercise  of  ordinary  care, 
by  defendant.  A  reply  traversed  the  alle- 
gations of  the  answer. 

A  trial  on  September  18,  1917,  resulted 
in  a  Judgment  for  $5,000  In  favor  of  the 
plaintiff,  from  which  judgment  the  first  ap- 
peal Is  prosecuted. 

On  December  20,  1917,  the  plaintiff  died, 
and  the  defendant  brought  suit  against  his 
administrator  for  a  new  trial,  in  which,  aft- 
er setting  out  the  facts  with  reference  to  the 
former  trial,  It  Is  alleged: 

"Plaintiff  says  that  one  of  the  issues,  and 
the  principal  issue,  on  the  -trial  of  the  said  ac- 
tion of  Wioford  Wright  against  the  Louisville 
■&  Nashville  Railroad  Company  at  Bald  term  of 
this  court,  was  the  nature  of  plaintiff's  disease, 
and  the  question  of  whether  or  not  that  disease 
was  the  result  of  the  handling  of  the  creosote 
lies. 

"The  plaintiff  states  that  it  was  admitted  by 
both  plaintiff  and  defendant  in  that  action  that 
tuberculosis  was  not  and  could  not  be  the  re- 
sult of  the  tmTiHIJTig  of  the  creosote  ties,  and 
the  defendant  contended  that  the  plaintiff  then 
had,  and  had  had  prior  to  the  institution  of  this 
action,  tuberculosis  of  the  lungs,  and  the  plain- 
tiff denied  this,  and  said  he  was  suffering  from 
creosote  poisoning,  which  affected  his  liver, 
muscles,  nerves,  and  eyes. 

"Plaintiff  states  that  on  the  issues  thus  form- 
ed a  great  deal  of  medical  testimony  was  tak- 
en. All  of  the  plaintiff's  medical  witnesses  tes- 
tified positively  that  he  had  no  form  of  tuber- 
culosis, and  could  not  have  contracted  same  as 
the  result  of  handling  creosoted  ties.  The  de- 
fendant's medical  witnesses  all  testified  that  he 
had  tuberculosis,  but  that  he  could  not  have 
-contracted  it  from  the  handling  of  creosoted 
ties. 

"Plaintiff  states  that  after  the  term  of  court 
in  which  this  plaintiff's  motion  and  ground  for 
new  trial  was  overruled  on  December  20,  1917, 
the  said  Winford  Wright  died,  and  died,  as  this 
plaintiff  can  and  will  prove,  of  tuberculosis  of 
the  lungs. 

"Plaintiff  states,  that  he  is  able  to  prove  this 
fact  by  Dr.  Warren  Monfort,  who  on  the  22d 
day  of  December,  1917.  certified  that  fact  to 
the  registrar  of  vital  statistics  of  the  state 
board  of  health  of  the  commonwealth  of  Ken- 
tucky, a  copy  of  which  certificate  is  filed  here- 
with 

"Plaintiff  says  that  i&  the  natural  course  of 
.events  it  did  not  know  these  facts,  and  could 
not  have  known  these  facts,  until  after  the 
-,term  of  this  court  lutd  come  to  an  end  and  the 
'court  had  finally  adjourned  for  said  term,  and 
that  it  is  now  wilh/g,  able,  and  ready  to  prove 
the  facts  above  set  forth. 

"Wherefore  the  plaintiff  prays  that  this  court 
■et  aside  the  jsfjgment  entered  heretofore  in 
this  case,  and  grant  this  plaintiff  a  new  trial 
in  that  case."     - 

A  certified  fopy  of  the  report  of  the  at- 
tending phys»ian,  Dr.  Warren  Monfort,  to 
the  registrar  ff  vital  statistics,  Is  filed  as  an 
^xhiblt,  In  which  it  Is  stated: 

"The  cause Jof  death  was  as  follows:  Tuber- 
culosis of  lunla.    Duration:    years  — — 


ds.     Don't  know.     Contributory: 


mos.  — 
Don't  know." 

A  demurrer  was  sustained  to  this  petition 
for  a  new  trial,  and  the  petition  dismissed, 
from  which  Judgment  the  railroad  company 
is  also  appealing;  the  two  appeals  by  agree- 
ment being  heard  together,  and  we  shall  first 
dispose  of  the  latter. 

[t]  It  la  insisted  by  counsel  for  the  com- 
pany that,  since  the  demurrer  admits  all 
facts  pleaded,  death  from  tuberculosis  is 
established  upon  newly  discovered  evidence, 
and  that  fact  Is  so  conclusive  of  the  Issue 
tried  and  decided  adversely  to  it  as  to  fur* 
nlsh  ground  for  a  new  trial;  but  Is  the 
fact  that  decedent  died  of  tuberculosis  three 
months  after  the  trial,  If  admitted,  conclu- 
sive or  convincing  proof  that  he  had  that 
disease  at  the  time  of  the  trial  as  testified 
by  medical  witnesses  for  defendant,  but  de- 
nied by  about  the  same  number  of  physicians 
who  testified  for  the  plaintiff,  who  stated  he 
was  then  suffering  from  systemic  poisoning 
resultant  from  absorption  of  creosote}  It 
is  not  alleged  in  the  petition  that  this  Is 
true  or  could  be  proved,  and  we  would  hard- 
ly risk  the  statement  that  such  a  fact  is  a 
matter  of  common  knowledge;  but  further 
than  this  the  petition  states  the  newly  dis- 
covered evidence  to  be  the  report  of  the  at- 
tending physician,  which  surely  cannot  be 
accepted  for  more  than  his  opinion  that  de- 
cedent died  of  tuberculosis,  especially  since 
he  states  he  does  not  know  the  duration  or 
any  contributory  cause  of  the  disease,  and 
there  Is  no  allegation  or  statement  indicating 
any  conclusive  test  or  post  mortem  examina- 
tion, or  by  what  means  this  opinion  or  con- 
clusion was  reached.  Hence  we  think  the 
fact  admitted  upon  demurrer  to  the  peti- 
tion is  that  Wright  died  of  tuberculosis  three 
months  after  the  trial,  as  could  be  shown 
by  the  evidence  of  Dr.  Monfort,  who  knows 
nothing  of  the  duration  or  contributing  caus- 
es of  the  disease. 

This  new  evidence  certainly  does  not  bring 
the  case  within  the  rule  announced  In  An- 
shdtz  v.  Louisville  By.  Co.,  152  Ky.  741,  154 
S.  W.  13,  45  L  B.  A.  (N.  S.)  87,  chiefly  relied 
upon  by  appellant,  where  a  female,  after 
recovering  damages  for  negligence  which  was 
held  upon  conflicting  proof  to  have  rendered 
her  barren,  gave  birth  to  a  child;  nor  Is  the 
newly  discovered  evidence  of  the  decisive 
character  held  to  be  necessary  to  warrant  a 
new  .trial  in  the  other  cases  cited — Mason, 
Evans  &  Keys  v.  Meloan,  165  Ky.  582,  177  S. 
W.  435,  Smith  v.  Chapman,  153  Ky.  70, 154  S. 
W.  915,  and  National  Concrete  Cons.  Co.  v. 
Duvall,  etc.,  153  Ky.  384,  155  S.  W.  757. 
Hence  the  court  did  not  err  In  sustaining  the 
demurrer  to  the  petition  for  a  new  trial,  and 
the  Judgment  In  that  case  is  affirmed. 

2.  For  reversal  of  the  original  Judgment,  it 
Is  urged  first  and  principally  that,  under  the 
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allegations  of  the  petition  and  the  proof, 
damages  for  only  temporary  or  external,  and 
not  permanent  or  Internal,  Injuries  should 
have  been  allowed.  We  do  not  deem  It  nec- 
essary to  discuss  separately  the  allegations 
of  the  petition  which  we  consider  sufficient 
to  support  the  verdict,  because  the  whole 
question  Is  presented  by  a  consideration  of 
the  evidence.  The  only  negligence  alleged  or 
supported  by  proof  is  the  failure  of  defend- 
ant to  warn  plaintiff  of  any  danger  incident 
to  handling  creosoted  ties,  of  which  fact  the 
evidence  Is  quite  contradictory,  as  It  is  upon 
the  questions  of  whether  or  not  there  was 
any  such  danger,  and  whether  the  defendant 
had  knowledge  of  any  such  danger.  So  these 
questions  of  fact  were  properly  submitted  to 
the  Jury.  The  real  controversy  Is  about  the 
extent  of  the  danger  and  the  consequences 
of  the  neglect  to  warn,  if  the  jury  believed 
from  the  conflicting  evidence  there  was  dan- 
ger of  which  the  defendant  knew  and  failed 
to  warn  plaintiff;  and  as  the  jury  found  for 
plaintiff  we  shall  assume  for  the  purposes  of 
■  this  'discussion  there  was  danger  of  injury, 
at  least  externally,  to  persons  handling  creo- 
soted ties,  and  the  defendant  knew  of  the 
danger  of  external  injuries,  and  failed  to 
warn  plaintiff  thereof.  There  is,  however, 
no  proof  that  defendant  or  Its  agents  had 
actual  knowledge  that  there  was  any  danger 
of  internal  Injuries  from  handling  creosoted 
ties,  and  its  evidence  is  uncontradicted  that 
this  Is  the  first  Instance  of  internal  injuries 
from  such  work,  if  such  it  is,  that  has  come 
to  the  knowledge  of  its  agents  and  several 
disinterested  witnesses,  although  experienc- 
ed for  many  years  in  handling  ties  and  other 
timber  treated  with  creosote  oil  produced 
from  coal  tar  as  a  preservative,  Just  as  In. 
this  case.  We  shall  therefore  also  assume, 
but  do  not  decide,  that  defendant  could  not 
by  the  exercise  of  ordinary  care  have  known 
there  was  danger  of  internal  injuries  from 
such  work,  although  it  was  shown  by  the  ev- 
idence that  technical  works  upon  materia 
medica  record  the  possibility  of  systemic  poi- 
soning by  absorption  through  the  pores  of 
the  skin  from  contact  with  coal  tar  creosote, 
or  from  inhalation  of  the  fumes  therefrom, 
and  counsel  for  defendant  have  cited  two 
cases  from  courts  of  last  resort,  one  from 
Illinois,  decided  in  1910,  and  the  other 
from  Texas,  decided  in  1915,  In  both  of  which 
such  results  were  established  to  the  satisfac- 
tion of  the  juries,  from  which  It  might  well 
be  argued  defendant  could  have  known  and 
ought  to  have  foreseen  possibility  of  Internal 
as  well  as  external  Injury.  We  shall  further 
assume  for  the  moment  that  plaintiff  did  not 
know  of  any  danger  from  such  work,  because 
omitted  from  the  instruction  defining  his 
right  of  recovery,  although  a  controverted 
necessary  element  of  such  right,  and  about 
which  the  evidence  was  conflicting. 
Thus  stripped,  our  inquiry  is  reduced  to 


whether  or  not  the  defendant,  with  knowl- 
edge that  the  work  required  of  plaintiff  was 
liable  to  cause  him  some  Injury,  of  which  he 
did  not  know,  and  having  failed  to  warn  him 
of  any  danger,  Is  liable  for  whatever  injury 
he  sustained,  as  is  contended  by  counsel  for 
plaintiff,  or  Is  liable  only  for  such  Injuries 
as  the  defendant  In  the  exercise  of  ordinary 
care  ought  to  have  known  might  result,  as  Is 
contended  by  counsel  for  the  defendant.  The 
two  cases  cited  by  defendant — Plnkley  v.  C. 
ft  B.  I.  R.  Co.,  246  111.  370,  92  N.  E.  896,  35 
L.  R.  A.  (N.  S.)  679,  and  Pecos  ft  N.  T.  Ry.  Co. 
v.  Collins  (Tex.  Civ.  App.)  173  S.  W.  250— are 
exactly  in  point  and  sustain  Its  contention, 
although  from  the  former  opinion  three 
members  of  the  court  dissented.  Both  of 
these  cases,  the  latter  basing  Its  decision  up- 
on the  former,  held  that  for  constitutional 
disorders  or  systemic  poisoning — that  is,  the 
internal  effects,  which  constitute  the  chief 
ground  of  complaint  and  basis  of  recovery 
in  both  cases — no  recovery  can  be  had,  for 
the  reason  that  such  consequences  were  not 
in  law  the  proximate  results  of  the  negli- 
gence of  the  railroad  company  In  requiring 
their  employes  to  handle  creosoted  ties  with- 
out warning  them  of  the  danger,  because  the 
danger  of  such  Internal  effect  was  not  shown 
to  have  been  known,  or  that  it  could  have 
been  known  by  the  exercise  of  ordinary  care, 
to  have  been  liable  to  result,  and  was  not, 
therefore,  a  natural  or  probable  consequence 
of  the  negligence .  that  ought  to  have  been 
foreseen  in  the  light  of  the  attending  circum- 
stances. Both  cases  are  based  upon  the  gen- 
eral rule  that  the  damages  which  are  re- 
coverable for  negligence  must  be  such  as  are 
the  natural  and  reasonable  result  of  defend- 
ant's act,  and  the  consequences  must  be  such 
as  In  the  ordinary  course  of  things  would 
flow  from  the  acts,  and  can  be  reasonably 
anticipated  as  a  result  thereof. 

This  court,  in  the  case  of  Oosney  v.  It  ft 
N.  Ry.  Co.,  169  Ky.  823,  183  S.  W.  638,  L.  R. 
A.  1916E,  458,  after  a  careful  examination 
of  the  authorities  from  many  jurisdictions, 
stated  the  rule  thus: 

"It  is  generally  held  that,  in  order  to  war- 
rant a  finding  that  negligence,  or  an  act  not 
amounting  to  wanton  wrong,  is  the  proximate 
cause  of  an  injury,  it  must  appear  that  the 
injury  was  a  natural  and  probable  consequence 
of  the  negligence,  or  wrongful  act,  and  that  it 
ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances." 

While  this  language  is  broad  enough  to 
give  support  to  the  defendant's  contention, 
it  must  be  remembered  that  it  is  a  statement 
of  a  general  rule,  and  as  such  is  possibly  as 
accurate  as  could  have  been  employed;  at 
least,  it  is  the  accepted  statement  of  the 
general  rule.  An  examination  of  the  case, 
however,  will  show  that  the  rule  was  ap- 
plied, as  is  usually  the  case,  simply  to  show 
that   the   defendant   Incurred    no   liability.. 
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where  no  danger  of  any  kind  to  tbe  plaintiff 
ought  to  have  been  foreseen  In  the  light  of 
the  attending  circumstances  as  the  natural 
and  probable  consequence  of  the  alleged  neg- 
ligence or  wrongful  act,  and  this  is,  we  ap- 
prehend, the  full  extent  of  Its  meaning  and 
correct  application,  since  otherwise  It  will 
not  fit  in  harmoniously  with  many  decisions 
of  this  court  as  well  as  others,  holding  that 
where  injury  ought  to  hare  been  foreseen 
and  anticipated  from  a  negligent  act,  the  de- 
fendant is  liable  not  only  for  such  conse- 
quences as  It  knew,  or  in  the  exercise  of  ordi- 
nary care  ought  to  have  known,  might  result 
from  its  negligence,  but  for  all  consequences 
that,  free  from  intervening  causes,  proxi- 
mately result,  regardless  of  whether  or  not 
the  particular  consequence  that  did  result 
ought  to  nave  been  anticipated. 

In  the  Gosney  Case,  as  in  Gould  v.  Slater 
Woolen  Co.,  147  Mass.  315,  17  N.  B.  531,  cit- 
ed in  the  Pinkley  Case  as  sustaining  its  con- 
clusions, tbe  act  complained  of  was  not  ac- 
tionable negligence,  because  no  injurious  con- 
sequences to  the  plaintiff  ought  to  have  been 
anticipated  as  the  natural  and  probable  re- 
sult thereof,  and  the  general  rule  as  stated 
was  applicable,  while  In  the  case  at  bar,  as 
In  tbe  Pinkley  and  Collins  Cases,  tbe  act 
complained  of  was  actionable  negligence,  be- 
cause some  danger  ought  to  have  been 
anticipated  as  the  natural  and  probable 
consequence  to  plaintiff  from  tbe  failure  to 
warn,  and  in  our  Judgment  the  general  rule 
is  not  applicable. 

The  question  gets  down  in  tbe  final  anal- 
ysis to  whether  or  not,  after  actionable  neg- 
ligence by  defendant  to  the  plaintiff  has  been 
established,  the  cburt  or  the  jury  Is  the  prop- 
er tribunal  to  decide  what  parts  of  the  con- 
sequences proven  to  have  followed  directly 
and  without  intervening  causes  from  the  act 
complained  of  are  the  proximate  result  of 
the  established  negligence.  Of  course,  If 
there  Is  no  proof  that  any  Injurious  conse- 
quence has  followed  directly  and  without  in- 
tervening causes  from  the  negligence  com- 
plained of,  the  question  is  for  tbe  court ;  bat, 
as  we  shall  attempt  to  show,  if  there  is  any 
evidence  that  an  established  condition  was 
produced  directly  and  solely  by  the  negli- 
gence, .the  question  fs  for  the  jury  upon  all 
the  evidence  and  under  proper  Instructions  to 
decide  whether  it  is  a  proximate  result 

Manifestly  attempting  to  apply  tbe  first 
part,  and  overlooking  or  not  agreeing  to  the 
'after  part,  of  this  proposition,  it  was  held 
in  both  the  Pinkley  and  Collins  Cases  that 
as  a  matter  of  law  internal  Injuries  from 
handling  creosote  timber  were  not  proximate 
results  of  a  neglect  to  warn,  simply  because 
there  was  no  proof  that  such  Injuries  might 
have  been  foreseen  as  an  ordinary  or  natural 
consequence  of  a  failure  to  warn.  We  find 
ourselves  unable  to  agree  with  this  conclu- 
Uou,  although  within  the  letter  of  the  gen- 


eral rule,  and  although  we  have  been  unable 
to  find  any  case  exactly  In  point  upon  all  of 
Its  facts  as  are  these  two  cases;  however, 
there  are  many  analogous  cases  from  this 
and  other  courts  which  are  not  only  not.  in 
harmony  with,  but  are  directly  opposed  to, 
the  conclusions  reached  in  the  Pinkley  and 
Collins  Cases. 

In  L.  &  N.  R.  R.  Co.  v.  Daugherty,  108  S. 
W.  336,  32  Ky.  Law  Rep.  1392,  15  L.  R.  A. 
(N.  S.)  740,  tbe  defendant  insisted  that  it  was 
only  liable  for  the  specific  discomforts,  which 
it  ought  to  have  foreseen,  and  which  were 
imposed  upon  the  plaintiff  by  tbe  violation 
of  tbe  duty  it  owed  her  not  to  obstruct  a 
public  crossing  for  an  unreasonable  length 
of  time,  and  that  it  was  not  liable  for  any 
aggravation  of  an  existing  disability,  because 
such  a  consequence  could  not  bave  been  rea- 
sonably foreseen  or  anticipated  by  the  de- 
fendant, and  therefore  was  not  the  proxi- 
mate result  of  the  negligence  complained  of. 
In  denying  this  contention,  the  court  said: 

"It  is  sufficient  to  say  that,  when  an  act  of 
negligence  has  been  committed,  or  a  wrongful 
act  done,  resulting  in  injury  or  damage,  the 
party  committing  it  will  be  responsible  for  all 
the  consequences  that  naturally  and  reasonably 
flow  from  the  negligent  or  wrongful  act,  al- 
though the  result  may  not  be  immediately  con- 
nected with  the  cause." 

In  tbe  case  of  Secklnger  v.  Phillbert  & 
Johannlng  Mfg.  Co.,  129  Mo.  603,  31  S.  W. 
960,  tbe  Missouri  Supreme  Court  in  disposing 
of  the  defendant's  contention  that  it  was  not 
liable  for  tuberculosis  proven  to  have  result- 
ed to  the  plaintiff  from  being  struck  in  tbe 
cbest  by  a  piece  of  wood,  as  the  result  of 
the  defendant's  negligent  act,  because  It 
could  not  have  anticipated  such  a  conse- 
quence, said : 

"A  still  further  contention  is  that  the  disease 
of  pulmonary  consumption  did  not  result  proxi- 
mately from  the  blow  plaintiff  received  on  the 
chest,"  and  it  was  error  to  permit  the  jury  to 
take  it  into  consideration  in  considering  their 
verdict.  This  was  a  question  for  the  jury  un- 
der the  evidence,  which  tended  to  show  that 
consumption  was  superinduced  by  the  blow  on 
the  breast  There  was  no  intervening  agency 
in  this  case,  between  the  blow  on  the  chest  and 
the  consumption,  which  followed  in .  a  few 
months  thereafter." 

In  Kentucky  Heating  Co.  v.  Hood,  133  Ky. 
389,  118  S.  W.  338,  22  L.  R.  A.  (N.  S.)  588, 
134  Am.  St.  Rep.  457,  citing  many  authori- 
ties, we  said: 

"It  is  not  material  whether  it  was  in  the  con- 
templation of  the  wrongdoers  that  loss  of  busi- 
ness or'  profit  would  result  to  the  injured  party. 
In  actions  for  breach  of  contracts  the  rule  gen- 
erally held  to  is  that  only  such  damages  can  be 
recovered  as  are  actually  sustained,  or  such 
as  it  is  reasonable  to  conclude  were  within  the 
contemplation  of  the  parties  at  the  time  the 
contract  was  entered  into.     2  Chitty  on  Con- 
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tracts,  b-  1324.  But  this  measure  that  ob- 
tains in  contract!  will  not  be  applied  in  ac- 
tions sounding  in  tort.  There  is  a  wide  dif- 
ference between  the  rights  and  remedies  allow- 
able in  the  one  case  and  in  the  other.  1  Suth- 
erland on  Damages,  f  15. 

"It  is  the  wrongful  act  done,  and  the  conse- 
quences that  naturally  result  from  it,  that  the 
law  looks  at  and  holds  the  wrongdoer  respon- 
sible for.  A  person  who  commits  a  tort  like 
this  is  liable  for  all  the  damages  that  naturally 
flow  from,  and  are  the  result  of,  this  wrongful 
act,  although  he  may  not  at  the  time  have  given 
any  thought  to  or  have  anticipated  that  injuri- 
ous consequences  would  follow.  It  is  no  ex- 
cuse or  defense  for  the  wrongdoer  that  he  did 
not  mean  to  commit  any  wrong,  or  did  not  know 
that  any  injury  or  loss  would  ensue." 

This  ruling  wu  expressly  approved  in  I* 
&  N.  B,  Co.  v.  Haggard,  161  Ky.  317,  170 
S.  W.  956,  Lyttle,  Adm'r,  v.  Harlan  T.  C. 
Co.,  167  Ky.  345,  180  S.  W.  619,  and  L. 
4  N.  B.  Oo.  v.  Comley,  169  Ky.  11,  183  S. 
W.  207;  but  it  most  be  noticed  that  cases 
which  go  to  the  extent  of  holding  the  tort- 
feasor liable  for  all  damages  which  proxi- 
mately follow,  or  at  all,  regardless  of  wheth- 
er any  injury  ought  to  have  been  reasonably 
anticipated  are  sustained  by  reason  only 
where  the  tort  amounts  to  active  or  wanton 
wrong  such  as  trespass  or  assault,  rather 
than  ordinary  negligence — for  example,  the 
wrongful  act  complained  of  in  the  case  at 
bar  is  only  ordinary  negligence;  that  is,  a 
failure  to  perform  a  duty,  and  not  an  active 
Invasion  of  a  right  Nevertheless  it  is  based 
upon  tort,  and  not  upon  a  breach  of  contract, 
and  the  damages  cannot  therefore  be  limited 
to  anticipated  injuries;  but  the  right  of  ac- 
tion, being  for  ordinary  negligence,  depends 
necessarily  upon  the  reasonable  anticipation 
of  some  injury  because  otherwise  there  is 
no  breach  of  duty,  and  hence  no  negligence 
or  wrongful  act 

These  distinctions  are  frequently  ignored 
in  the  preparation  and  trial  of  cases,  and  as 
a  consequence  many  decisions  may  be  found 
In  which  it  is  broadly  stated  that  only  such 
consequences  as  ought  to  have  been  antici- 
pated are  proximate  results,  without  refer- 
ence to  whether  the  suit  is  for  damages  for 
breach  of  contract,  ordinary  negligence,  or 
active  wrong,  and  this  fact  accounts  for 
much  of  the  confusion  that  exists  with  ref- 
erence to  proximate  cause  and  its  proximate 
results. 

But  we  are  relieved  of  the  duty  of  an  ex- 
amination of  the  cases  in  an  effort  to  harmo- 
nize or  distinguish  them  according  to  these 
distinctions,  since  we  find  in  22  E  O.  L.  pp. 
125  and  126,  a  statement  of  the  rule,  or 
rather  an  exception  to  the  general  rule, 
which  we  believe  to  be  applicable  here,  with 
citation  of  authorities,  an  examination  of 
which  proves,  not  only  the  recognized  exist- 
ence and  soundness  of  the  exception,  bat 
also  that  the  application  of  the  general  rule 


in  the  Pinkley  and  Collins  Cases  was  not  In 
harmony  with  the  decisions  in  either  Illinois 
or  Texas.  After  restating  the  general  rule 
in  almost  the  exact  language  employed  in 
Gosney  v.  I*  &  N.  R.  Co,  supra,  the  author 
proceeds: 

"It  must  not  be  supposed  that  the  principle 
thus  stated  requires  that  he  should  have  been 
able  to  foresee  the  injury  in  the  precise  form 
in  which  it  in  fact  resulted,  or  to  anticipate  the 
particular  consequence  which  actually  flowed 
from  his  act  or  omission  of  duty.  In  other 
words,  it  is  not  necessary  to  a  defendant's  lia- 
bility, after  bis  negligence  has  been  establish- 
ed, to  show,  in  addition  thereto,  that  the  con- 
sequences of  his  negligence  could  have  been 
foreseen  by  him;  it  is  sufficient  that  the  in- 
juries are  the  natural,  though  not  the  necessary 
and  inevitable,  result  of  the  negligent  fault — 
such  injuries  as  are  likely,  in  ordinary  circum- 
stances, to  ensue  from  the  act  or  omission  in 
question.  Consequences  which  follow  in  un- 
broken sequence,  without  an  intervening  effi- 
cient cause,  from  the  original  negligent  act,  are 
natural  and  proximate;  and  for  such  conse- 
quences the  original  wrongdoer  is  responsible, 
even  though  he  could  not  have  foreseen  the  par- 
ticular results  which  did  follow.  The  test  is: 
Would  ordinary  prudence  have  suggested  to  the 
person  sought  to  be  charged  with  negligence 
that  his  act  or  omission  would  probably  result 
in  injury  to  some  one?  It  is  otherwise,  how- 
ever, where  there  is  an  intervening  efficient 
cause,  in  itself  sufficient  to  break  toe  causal 
connection  between  the  original  wrong  and  the 
injury.  The  reasoning  on  which  this  rule  is 
founded  is  that  the  law  regards  only  the  gener- 
al character  of  the  act,  for,  as  was  remarked: 
'When  there  is  danger  of  a  particular  injury 
which  actually  occurs,  we  must  surely  say  that 
is  the  usual,  ordinary,  natural,  and  probable 
result  of  the  act  exposing  the  person  or  thing 
injured  to  the  danger.'  The  result  seems  to  be 
that,  when  the  act  complained  of  was  such  that, 
in  view  of  all  the  circumstances,  it  might  not 
improbably  cause  damage  of  some  kind  the  doer 
of  the  act  cannot  shelter  himself  under  the  de- 
fense that  the  actual  consequence  was  one  which 
rarely  follows  from  that  particular  act.  To 
hold  so  would  be  to  say  that  a  plaintiff  must 
show  similar  injuries  to  have  occurred  in  the 
same  manner  before  he  could  recover.  And  it 
would  lead  to  the  anomalous  result  that  for 
the  first,  and  perhaps  the  second,  injury  oc- 
curring in  such  manner  there  could  be  no  re- 
covery; but  for  the  third,- or  when  the  circum- 
stances ceased  to  be  peculiar  or  became  familiar, 
the  defendant  would  be  liable." 

See,  also,  13  Cyc.  46;  29  Cyc.  493;  Thomp- 
son on  Negligence,  f  59;  note  at  page  810 
In  36  Am.  St.  Rep.,  and  cases  cited  on  page 
665  of  6  I*  E  A  Extra  Ann. 

[2,  S)  Anticipation  of  injury  as  a  natural 
and  probable  result  has  nearly  always  been 
recognized  as  a  necessary  element  of  action- 
able negligence,  and  correctly  so;  but  we 
submit,  in  reason  and  upon  authority,  too,  It 
is  only  necessary  to  constitute  actionable 
negligence  that  tome  injury  ought  to  have 
been  reasonably  anticipated  from  the  negll 
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gent  act,  and  that  when  actionable  negligence 
has  been  established  the  tort-feasor  Is  liable 
for  att  consequences  that  proximately  result, 
without  regard:  to  Just  what  Injuries  he 
ought  to  have  anticipated,  and  that  the  Jury 
rather  than  the  court  must  decide  from  the 
evidence  what  consequences  are  proximate 
results;  otherwise  the  Court  Invades  the 
province  of  the  Jury  to  determine  the  amount 
of  damages  that  have  proximately  resulted 
from  actionable  negligence. 

[*]  In  the  case  at  bar  the  Jury  have  found 
from  the  conflicting  evidence,  as  they  had 
the  right  to  do,  that  plaintiff's  Internal  and 
permanent,  as  well  as  his  external  and  tem- 
porary, Injuries  followed  In  unbroken  se- 
quence and  solely  from  the  failure  to  warn 
plaintiff  of  any  danger.  There  was  no  evi- 
dence of  any  other  or  intervening  cause  to 
account  for  his  change  from  a  strong,  robust 
man  at  the  time  of  the  injury  to  a  physical 
wreck  at  the  time  of  the  trial,  and  we  can 
see  no  Justification  for  permitting  the  court 
to  say  that  as  a  matter  of  law  only  such  in- 
juries as  the  defendant  ought  to  have  fore- 
seen are  proximate  results,  although  we  can 
and  do  understand  perfectly  the  reason  why 
the  court  must  say  as  a  matter  of  law  there 
was  no  actionable  negligence  where  no  In- 
Jury  ought  to  have  been  anticipated,  because 
If  no  injury  ought  to  have  been  foreseen 
there  was  no  duty  to  warn;  but,  when  the 
failure  to  perform  a  duty  has  been  establish- 
ed, the  proximate  results  and  amount  of  the 
recovery  depend  upon  the  evidence  of  direct 
sequences,  and  not  upon  the  defendant's  fore- 
sight, and  are  for  the  Jury,  subject  only  to 
the  power  and  duty  of  the  court  to  set  aside 
a  verdict  flagrantly  against  the  evidence. 

[6]  S.  It  Is  also  Insisted  the  court  erred  In 
refusing  Instructions  C  and  T>  offered  by  de- 
fendant, the  former  eliminating  any  idiosyn- 
crasy or  peculiar  susceptibility  of  plaintiff, 
as  a  basis  of  recovery  and  the  latter  limiting 
the  recovery  to  external  injuries;  but  there 
was  no  proof  to  support  the  former,  which 
would  not  have  been  proper  In  any  event,  and 
the  latter  was  not  authorized  as  we  have  al- 
ready decided. 

[I]  4.  Another  Insistence  is  that  the  mo- 
tion for  a  directed  verdict  should  have  been 
sustained  because  of  plaintiff's  failure  to 
prove  his  alleged  lack  of  knowledge  of  dan- 
ger ;  but  upon  this  question  the  evidence  was 
conflicting,  as  plaintiff  testified  he  did  not 
know  of  any  such  danger,  In  which  he  was 
contradicted  by  one  of  defendant's  witnesses, 
and  although  he  admitted  some  Inconveni- 
ence the  first  evening,  July  6th,  we  do  not 
consider  it  possible  to  so  separate  the  two 
successive  days,  July  6th  and  7th,  he  was 
engaged  In  this  work,  as  to  be  able  to  say 
as  a  matter  of  law  that  his  injuries  were  the 
result  ot  the  second  day's  work,  and  that  the 


first  day's  experience  was  sufficient  to  estab- 
lish knowledge  of  danger;  hence  the  court 
did  not  err  in  refusing  to  take  the  case  from 
the  Jury. 

[7, 1]  5.  Finally,  It  Is  urged  the  Instruction 
defining  plaintiffs  right  to  recover  was  prej- 
udicially erroneous  In  falling  to  make  his  al- 
leged Ignorance  of  danger  an  element  of  that 
right,  and  this  was  error,  as  this  fact  was 
at  issue  upon  both  the  pleadings  and  the 
proof,  and  he  could  recover  only  If  the  Jury 
believed  from  the  evidence  that  he  did  not 
know  the  work  was  dangerous.  Defendant 
objected  and  excepted  to  this  instruction,  but 
counsel  for  plaintiff  insist  the  instruction  is 
correct  as  far  as  it  goes,  and  as  defendant 
offered  no  Instruction  covering  the  point  he 
cannot  complain  of  the  error  under  the  thor- 
oughly established  rule  to  that  effect.  The 
trouble  with  this  argument  Is  that  neither 
the  statement  of  fact  nor  the  rule,  though 
thoroughly  established,  is  applicable.  The 
Instruction  complained  of  presents  plaintiff's 
theory  of  the  case,  and  in  so  doing  omits  a 
necessary  element  of  his  cause  of  action  and 
right  to  recover,  and  all  that  the  defendant 
needed  to  do  to  save  the  question  of  any 
defect  therein  was  to  object  and  except; 
since  it  was  under  no  duty  to  supply  omis- 
sions or  correct  mistakes  in  the  instruction 
for  bis  adversary.  The  rule  relied  upon  re- 
fers only  to  instructions  presenting  the  the- 
ory of  the  party  objecting,  who,  to  save  an 
omission,  must  not  only  object  and  except, 
but  offer  an  instruction  covering,  though  in- 
correctly, the  point  omitted.  See  L.,  H.  ft 
St.  L.  Ry.  Co.  v.  Roberts,  144  Ky.  824,  189 
S.  W.  1073,  for  a  statement  of  the  rule ;  also 
L  ft  B).  Ry.  Co.  v.  Crawford,  156  Ky.  728,  160 
S.  W.  267 ;  Hobson  on  Instructions,  {  41,  and 
cases  there  cited.  It  would  not  do  to  say  an 
Instruction  presenting  an  adversary's  theory 
of  the  cases  was  correct  as  far  as  it  goes,  or 
correct  in  any  sense,  if  It  did  not  go  far 
enough  to  present  all  essential  elements  of 
his  right  to  recover,  and  to  apply  the  rule, 
as  plaintiff  seeks  to  do  here  and  as  was  said 
in  C,  N.  O.  ft  T.  P.  Ry.  Co.  v.  Martin,  146 
Ky.  262,  142  S.  W.  410,  might  be  done  under 
similar  circumstances,  although  the  case 
was  In  fact  aflJrmed  because  the  omitted  part 
complained  of  was  not  essential,  would  place 
upon  the  defendant,  not  only  the  duty  of  see- 
ing that  Its  defense  was  properly  presented, 
but  also  the  duty  of  showing  the  plaintiff  and 
the  court  how  his  right  of  recovery  ought 
to  be  presented  to  the  Jury.  Such  a  duty 
cannot  be  imposed  upon  an  adversary,  and 
the  rule  under  consideration  cannot  be  car* 
rled  to  that  length,  without  doing  violence  to 
every  recognized  rule  of  practice.  As  this 
error  permitted  a  recovery,  regardless  of  a 
necessary  element  of  the  right  to  recover. 
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which  was  In  Issue,  it  was  necessarily  preju- 
dicial. 

Wherefore  the  Judgment  in  the  original 
case  Is  reversed,  and  the  cause  remanded 
for  another  trial  consistent  herewith. 


(1S3  Ky.  710) 

MERRIWEATHER   v.    WESTERN    UNION 
TELEGRAPH  CO. 

(Court   of  Appeals  of   Kentucky.     March   28, 
1818.) 

TELEOBAPHS   AND   TELEPHONES  «=>54(5) — 

Limitations  of  Liability  —  Validity  — 
"Pbopkety  Received  roa  Transportation." 
Under  Act  June  18,  1910,  a  telegraph  com- 
pany may,  by  contract,  limit  its  liability  for 
negligence  in  failing  to  deliver  an  unrepeated 
interstate  message,  notwithstanding  the  Car- 
mack  Amendment  (U.  S.  Comp.  St.  J§  8604a, 
8604aa),  as  amended  by  the  first  and  Becond 
Cummins  Acts  of  March  4,  1915,  and  August  29, 
1916,  the  Cummins  Acts  not  relating  to  tele- 
grams, since  a  telegram  Is  not  "property  re- 
ceived for  transportation." 

Appeal  from  Circuit  Court,  Franklin 
County. 

Action  by  Mrs.  Susie  Merriweather  against 
the  Western  Union  Telegraph  Company. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.   Affirmed. 

Ira   Julian,  of  Frankfort,  for  appellant. 

A.  EL  Richards  and  A.  B.  Benslnger,  both 
of  Louisville,  and  Albert  T.  Benedict,  of  New 
York  City,  for  appellee. 

CLARKE),  J.  The  only  question  upon  this 
appeal  is  whether  or  not  a  telegraph  company 
may,  by  contract,  limit  its  liability  for  negli- 
gence In  failing  to  deliver  an  unrepeated.  in- 
terstate message.  The  lower  court  held  such 
a  contract  valid,  and  plaintiff  has  appealed. 

Prior  to  the  act  of  Congress  approved 
June  18,  1910,  It  was  held  by  this  court  in 
Chapman  v.  Western  Union  Telegraph  Co., 
90  Ky.  265,  13  S.  W.  880,  12  Ky.  Law  Rep. 
265,  Western  Union  Telegraph  Co.  v.  Eu- 
banks,  100  Ky.  591,  38  S.  W.  1068,  18  Ky. 
Law  Rep.  995,  36  L.  R,  A.  711,  66  Am.  St. 
Rep.  361,  Postal  Telegraph  Co.  v.  Schaefer, 
110  Ky.  907,  62  S.  W.  1119,  23  Ky.  Law  Rep. 
344,  and  Postal  Telegraph  Co.  v.  Terrell, 
124  Ky.  822,  100  S.  W.  292,  30  Ky.  Law 
Rep.  1023,  14  L.  R.  A.  (N.  S.)  927,  that  such 
a  contract  was  contrary  to  public  policy  and 
violative  of  section  196  of  the  Constitution 
of  the  state,  and  therefore  invalid;  but  it 
was  held  in  Western  Union  Telegraph  Co. 
v.  Lee,  174  Ky.  212,  192  S.  W.  70,  Ann.  Cas. 
1918C,  1026,  upon  an  exhaustive  review  of 
the  authorities,  that  by  Act  June  18,  1910, 
c.  309,  36  Stat  644,  the  federal  Congress  in 


the  exercise  of  its  exclusive  authority  to 
regulate  interstate  commerce  had  author- 
ized such  contracts,  and  that  neither  the 
local  public  policy  nor  Constitution  could 
affect  the  validity  of  such  an  interstate  con- 
tract; nor  could  either  affect,  It  would  seem 
independent  of  the  act  of  1910,  the  liability 
of  a  common  carrier,  where  the  delivery  was 
to  be  made  outside  of  the  state,  and  the  dam- 
age alleged  is  mental  suffering  only,  as  is 
the  case  here.  Southern  Express  Co.  v. 
Byers,  240  U.  S.  610,  36  Sup.  Ct  410,  60  L. 
Ed.  825,  L.  R.  A.  1917A,  197. 

However,  we  shall  confine  ourselves  to 
a  consideration  of  the  contention  of  plaintiff 
that  by  the  amendments  to  Carmack  Amend- 
ment of  March  4,  1915  (38  Stat  1196,  c 
176),  and  August  29,  1916  (39  Stat  638,  a 
416),  known  as  the  first  and  second  Cummins 
Acts,  the  rule  announced  In  Western  Union 
Tel.  Co.  v.  Lee,  supra,  has  been  changed,  and 
therefore  that  case  Is  no  longer  authoritative. 

It  should  be  noticed  first  that  the  Lee 
Case  was  rested  upon  the  act  of  June,  1910, 
and  not  upon  the  Carmack  Amendment  ap- 
proved June  29,  1906  (34  Stat  595,  c  3591, 
S  7,  pars.  11,  12  [U.  S.  Comp.  St  H  8604a, 
8604aa]),  which  does  not  seem  to  have  ever 
been  held  to  apply  to  telegraph  and  telephone 
companies,  notwithstanding  it  was  held  in 
Adams  Express  Co.  v.  Croninger,  226  U.  S. 
491,  33  Sup.  Ct  148,  57  L.  Ed.  314,  44  L.  R. 
A.  (N.  S.)  257,  to  occupy  the  entire  field  of 
legislation  and  supersede  all  state  rules, 
laws,  and  regulations  pertaining  to  Inter- 
state commerce;  on  the  contrary,  it  was  held 
by  this  court  In  the  Lee  Case  "that  Congress 
had  not  acted  upon  the  subject  of  interstate 
messages  until  the  act  of  June  18, 1910."  To 
the  same  effect,  and  in  addition  to  the  au- 
thorities cited,  in  the  Lee  Case,  see  Cultra, 
etc.,  v.  Western  Union  TeL  Co.,  44  Interst 
Com.  Com'n  R.  673. 

It  would  therefore  seem  improbable  that 
Congress  in  the  Cummins  Amendment  to  the 
Carmack  Amendment  which  did  not  affect 
telegraph  and  telephone  messages,  and  re- 
ferred rather  to  "any  common  carrier,  rail- 
road or  transportation  company  receiving 
properly  for  transportation,"  intended  to 
alter  the  provisions  of  the  act  of  1910,  which 
in  explicit  terms  regulated  interstate  mes- 
sages, and  the  ability  of  such  common  car- 
riers to  contract  with  reference  thereto,  even 
though  of  course  all  these  acts  treat  of  In- 
terstate commerce  and  are  amendatory  to 
the  original  act  of  1887. 

In  so  far  as  applicable  here,  the  acts  of 
1908,  1915,  and  1916,  supra,  deal  with  and 
refer  to  the  liability  of  common  carriers  fo» 
losses  to  property  transported,  while  the 
act  of  1910  refers  to  and  deals  with  the 
transmission  by  common  carriers  of  inter- 
state messages,  plainly  different  classes  of 
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Interstate  carriers  and  commerce,  unless 
telegraph  and  telephone  messages  are  prop- 
erty received  for  transportation. 

That  the  Carmack  Amendment  as  origi- 
nally enacted  and  as  changed  by  the  Cummins 
Amendment  In  dealing  with  carriers'  liabil- 
ity relates  only  to  liability  for  property  losses 
is  too  apparent  for  argument,  since  it  ex- 
pressly applies  in  both  Instances  to  "any 
common  carrier,  railroad  or  transportation 
company  receiving  property  for  transporta- 
tion"; requires  the  Initial  carrier  to  issue  "a 
receipt  or  bill  of  lading  therefor"  when  it 
receives  property  for  transportation  from  a 
point  in  one  state  to  a  point  in  another; 
makes  the  initial  carrier  liable  "for  any  loss, 
damage  or  injury  to  such  property  caused  by 
it"  or  by  any  common  carrier,  railroad  or 
transportation  company  to  which  such  prop- 
erty may  be  delivered;  and  affirmatively  de- 
clares that  no  contract,  receipt,  rule,  or  regu- 
lation shall  exempt  such  common  carrier, 
railroad,  or  transportation  company  from 
the  liability  imposed.  And  in  addition,  as 
finally  amended,  provides  that  "any  such 
common  carrier,  railroad  or  transportation 
company  so  receiving  property  for  transpor- 
tation" shall  be  liable  "for  the  full,  actual 
loss,  damage  or  injury  to  such  property 
caused  by  it  or  by  any  such  common  carrier, 
etc.,  to  which  such  property  may  be  deliver- 
ed," notwithstanding  any  limitation  of  liabil- 
ity or  of  the  right  of  recovery  however  at- 
tempted. 

It  therefore  remains  only  to  determine 
whether  or  not  a  message  received  for  trans- 
mission is  property  received  for  transporta- 
tion as  contemplated  by  the  Carmack  and 
Cummins  Amendments.  That  it  Is  not  seems 
clear,  not  only  from  the  ordinary  meaning 
of  the  terms,  as  apparently  was  recognized 
in  section  15  of  the  act  of  1910,  where  the 
two  classes  are  separately  specified,  but  as 
well  from  the  essential  differences  in  the 


character  of  the  services  performed  and  the 
rules  of  law  affecting  liability  in  connection 
therewith,  as  pointed  out  in  Primrose  v. 
Western  Union  Tel.  Co.,  154  U.  S.  17,  14 
Sup.  Ct  1101,  38  L.  Ed.  883,  thus: 

"The  rule  of  the  common  law,  by  which  com- 
mon carriers  of  goods  are  held  liable  for  loss  or 
injury  by  any  cause  whatever,  except  the  act 
of  God,  or  of  public  enemies,  does  not  extend 
even  to  warehousemen  or  wharfingers,  or  to 
any  other  class  of  bailees,  except  innkeepers, 
who,  like  carriers,  have  peculiar  opportunities 
for  embezzling  the  goods  or  for  collusion  with 
thieves.  The  carrier  has  the  actual  and  manual 
possession  of  the  goods;  the  identity  of  the 
goods  which  he  receives  with  those  which  he  de- 
livers can  hardly  be  mistaken ;  their  value  can 
be  easily  estimated,  and  may  be  ascertained  by 
inquiry  of  the  consignor,  and  the  carrier's  com- 
pensation fixed  accordingly;  and  his  liability  in 
damages  is  measured  by  the  value  of  the  goods. 
But  telegraph  companies  are  not  bailees  in  any 
sense.  They  are  intrusted  with  nothing  but  an 
order  or  message,  which  is  not  to  be  carried  in 
the  form  or  characters  in  which  it  is  received, 
but  it  is  to  be  translated  and  transmitted 
through  different  symbols  by  means  of  electrici- 
ty, and  is  peculiarly  liable  to  mistakes.  The 
message  cannot  be  the  subject  of  embezzlement; 
it  is  of  no  intrinsic  value;  its  importance  can- 
not be  estimated,  except  by  the  sender,  and 
often  cannot  be  disclosed  by  him  without  danger 
of  defeating  his  purpose;  it  may  be  wholly 
valueless,  if  not;  forwarded  immediately;  and 
the  measure  of  damages  for  a  failure  to  transmit 
or  deliver  it  has  no  relation  to  any  value  of  the 
message  itself,  except  as  such  value  may  be  dis- 
closed by  the  message,  or  be  agreed  between  the 
sender  and  the  company." 

We  therefore  conclude  that  the  Cummins 
Amendments  do  not  apply  to  telegraph  com- 
panies or  messages,  and  do  not  affect  the 
rule  announced  in  Western  Union  Tel.  Co. 
v.  Lee,  supra,  which  must  be  accepted  as 
conclusive  upon  the  question  involved  here. 

Judgment  affirmed. 
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McKNEELY  t.  ARMSTRONG. 
(No.  2535.) 

(Supreme  Court  of  Texas.    March  12,  1919.) 

Assignments  «=>13— Wages  —  Sttbsequent 
Employes— Validity  of  Assignment. 
Assignment  of  wages  to.  be  subsequently 
earned  was  void  as  to  any  wages  thereafter 
earned  by  assignor  in  any  other  employment 
than  that  in  which  he  was  engaged  at  the  time 
the  assignment  was  executed,  where  subsequent 
employment  by  any  particular  employer  was 
Hot  contemplated  by  parties  in  making  assign- 
ment; such  wages  having  no  actual  or  poten- 
tial existence  at  time  assignment  was  entered 
into. 

Certified  Question  from  Third  Supreme 
Judicial  District 

Action  by  O.  Armstrong  against  the  Hous- 
ton Belt  &  Terminal  Railway  Company,  in 
which  defendant  Interpleaded  O.  E.  McKnee- 
ly and  another.  On  certified  question  from 
Court  of  Civil  Appeals.    Question  answered. 

See,  also,  141  S.  W.  1003. 

J.  V.  Meek,  of  Houston,  for  plaintiff. 

Andrews,  Ball  &  Streetman,  Tom  C.  Rowe, 
and  W.  H.  Nail,  all  of  Houston,  for  defend- 
ant 

HAWKINS,  T.  The  following  certified 
question,  with  statement  of  the  facts,  comes 
from  our  Court  of  Civil  Appeals  for  the  First 
Supreme  Judicial  District  at  Galveston: 

"In  this  cause,  which  is  now  pending  in  this 
'  court  on  appeal  from  the  county  court  of  Harris 
county,  appellee  sued  the  Houston  Belt  &  Ter- 
minal Railway  Company  to  recover  wages  al- 
leged to  be  due  him  by  said  company  for  serv- 
ices rendered  by  him  during  the  month  of  Sep- 
tember,' 1910.  The  railway  company  answered 
that  it  owed  the  wages  claimed  by  appellee,  but 
that  appellant  C.  E.  McKneely  claimed  said 
wages  under  an  assignment  of  wages  made  to 
him  by  appellee,  and,  having  deposited  the 
amount  of  said  wages  in  court  asked  that  said 
McKneely  be  made  a  party  to  the  suit.  The 
appellant  McKneely  was  duly  cited  and  an- 
swered, claiming  the  amount  deposited  in  court 
under  the  following  assignment  of  wages  made 
to  him  by  appellee: 
"The  State  of  Texas,  County  of  Harris. 

"  'Know  all  men  by  these  presents,  that  I, 
Odine  Armstrong,  of  Harris  county,  Texas,  for 
and  in  consideration  of  one  hundred  and  twenty- 
nine  and  50/100  dollars  to  me  in  hand  paid 
by  C.  E.  McKneely  of  Houston,  Harris  county, 
Texas,  and  other  valuable  considerations,  have 
sold,  alienated  and  transferred,  and  by  these 
presents  do  sell,  alienate  and  transfer  to  the 
said  C.  E.  McKneely  the  sum  of  one  hundred 
and  forty-two  and  90/100  dollars  out  of  the 
salary  or  wages  due  or  to  become  due  me  from 
T.  &  N.  O.  R.  U.  Co.  for  the  month  of  Febru- 
ary, A.  D.  1910. 

"  'In  case  said  sum  of  one  hundred  and  forty- 


two  and  90/100  dollars  is  not  satisfied  out  of 
said  mouth's,  salary  or  wages,  then  all  moneys, 
claims  or  demands  accruing  thereafter  to  me 
from  said  T.  &  N.  O.  R.  R.  Co.,  as  wages  or 
salary,  up  to  said  amount  of  one  hundred  and 
forty-two  and  90/100  dollars,  are  to  become 
the  property  of  the  said  G.  B.  McKneely,  and 
said  C.  E.  McKneely  is  hereby  authorized  and 
empowered  to  ask  for,  collect  and  sue  for  same 
in  either  my  name  or  its  or  his  own  name  as 
he  elects,  and  I  hereby  direct  that  said  T.  &  N. 
O.  R.  R.  Co.  pay  to  said  C.  E.  McKneely  the 
sum  of  one  hundred  and  forty-two  and  90/100 
dollars,  and  if  same  is  not  paid  to  said  C.  E. 
McKneely  and  this  assignment  is  placed  in  the 
hands  of  an  attorney  to  collect  the  said  sum, 
or  if  suit?  is  brought  on  same,  then,  in  either 
event  I  do  assign  and  transfer  to  said  C.  E. 
McKneely  the  sum  of  eight  dollars  that  may  be 
due  or  to  become  due  as  wages,  as  attorney's 
fees  and  court  costs,  and  said  C.  E.  McKneely 
is  authorized  to  collect  and  receipt  for  same, 
and  if  not  paid,  it  or  he  may  recover  same  by 
suit. 

"'If  the  above  amount  is  not  paid  to  C.  E. 
McKneely  by  the  party  for  whom  I  am  now 
working,  then,  in  addition  to  the  above,  I  fur- 
ther transfer  and  assign  to  said  O.  B.  McKneely 
any  sum  of  money  due,  or  which  may  become 
due  me  as  salary  or  wages,  for  any  subsequent 
month  or  months,  within  a  period  of  four 
years  from  the  date  of  this  instrument  from 
any  person,  firm  or  corporation  whomsoever  for 
whom  I  may  work,  or  so  much  of  said  sum  or 
sums  as  may  be  required  to  satisfy  said  sum 
of  one  hundred  and  forty-two  and  90/100  dol- 
lars, and  attorney's  fees  and  court  costs,  if  any, 
and  the  said  C.  E.  McKneely  is  hereby  au- 
thorized to  collect  and  receipt  for  same,  and 
said  receipt  shall  be  absolutely  binding  and  con- 
clusive upon  me. 

"'Witness  my  hand  at  Houston,  Texas,  this 
the  16th  day  of  February,  A.  D.  1910. 

his  . 
Odine  X  Armstrong. 
mark 

"  'Witness:   O.  E.  McKneely,  Josio  Matheny.' 

"The  answer  of  McKneely  set  out  this  as- 
signment, and  claimed  said  wages  under  the  par- 
agraph of  said  instrument  above  set  out,  which 
provides:  'If  the  above  amount  is  not  paid  to 
C.  E.  McKneely  by  the  party  for  whom  I  am 
now  working,  then,  in  addition  to  the  above,  I 
further  transfer  and  assign  to  said  C.  E.  Mc- 
Kneely any  sum  of  money  doe,  or  which  may 
become  due  me  as  salary  or  wages,  for  any  sub- 
sequent month  or  months,  within  a  period  of 
four  years  from  date  of  this  instrument,  from 
any  person,  firm  or  corporation  whomsoever 
for  whom  I  may  work,  or  so  much  of  said  sum 
or  sums  as  may  be  required  to  satisfy  said  sum 
of  one  hundred  and  forty-two  and  90/100  dol- 
lars, and  attorney's  fees  and  court  costs,  if  any, 
and  the  said  C.  E.  McKneely  is  hereby  author- 
ized to  collect  and  receipt  for  same,  and  said 
receipt  shall  be  absolutely  binding  and  conclu- 
sive upon  me.' 

"No  facts  are  alleged  in  the  answer  showing 
or  tending  to  show  that  at  the  time  the  agree- 
ment was  made  it  was  contemplated  by  the  par- 
ties thereto  that  appellee  would  enter  the  serv- 
ice of  the  Houston  Belt  &  Terminal  Railway 
Company.    The  trial  court  held  that  this  por- 
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tlnn  of  the  assignment  was  void,  and  sustained 
a  general  demurrer  to  said  answer. 

"At  a  former  day  of  this  term  we  affirmed 
the  judgment  of  the  trial  court  holding  'that  the 
assignment  of  wages  under  which  appellant 
claims  was  void  as  to  any  wages  thereafter 
earned  by  appellee  in  any  other  employment 
than  that  in  which  he  was  engaged  at  the  time 
the  assignment  was  executed.' 

"The  question  presented  is  one  of  public  im- 
portance, and  we  have' deemed  It  wise  to  certify 
for    your   decision    the    question: 
'    "Did  we  err  in  the  holding  above  set  out?" 

As  to  the  subsequent  employer,  Houston 
Belt  ft  Terminal  Hallway  Company,  the  lan- 
guage of  the  assignment  contract  covers  no 
wages  having,  at  its  date,  any  existence,  eith- 
er actual  or  potential.  It  is  not  even  shown 
that,  in  making  the  contract  of  assignment, 
any  subsequent  employment  of  the  assignor 
by  any  particular  employer  was  in  contempla- 
tion of  the  parties.  As  related  to  the  facta 
and  issues  of  the  case  at  bar,  the  above-quot- 
ed former  holding  of  the  Court  of  Civil  Ap- 
peals was  correct.  McDavid  v.  "Phillips,  100 
Tex.  73,  94  S.  W.  1131;  Richardson  v.  Wash- 
ington, 88  Tex.  339.  31  S.  W.  614. 

The  equitable  doctrine  concerning  mort- 
gage liens,  as  announced  in  those  cited  cases, 
should  be  held  applicable  to  contracts  assign- 
ing future  wages  growing  out  of  employment 
in  contemplation  of  the  parties  to  the  assign- 
ment contract,  but  we  do  not  think  that  its 
scope  should  be  extended  further.  See,  also, 
Hallway  v.  Woodring,  116  Pa.  513,  9  AtL  68; 
Bell  v.  Mulholland,  90  Mo.  App.  612 ;  Heller 
v.  Lute,  254  Mo.  704,  164  8.  W.  123,  I*  R.  A. 
1915B,  182;  Kane  v.  Clough,  36  Mich.  436, 
24  Am.  Rep.  599;  Twiss  v.  Cheever,  2 
Allen  (Mass.)  40;  Herbert  v.  Bronson,  125 
Mass.  475;  BSagen  v.  Luby,  133  Mass.  543; 
Mulhall  v.  Quinn,  1  Gray  (Mass.)  105,  61  Am. 
Dec.  415;  Kennedy  v.  Tiernay,  14  R.  I.  530; 
Bank  v.  Kimberlands,  16  W.  Va.  592 ;  Cooper 
v.  Douglass,  44  Barb.  (N.  Y.)  416;  5  O.  J. 
871,141. 


(85  Tex.  Cr.  R.  23) 

CHILDRESS  v.  STATB.     (No.  5346.) 

(Court  of  Criminal  Appeals  of  Texas.    March  5, 
1919.) 

L  Cbiminal  Law  <g=780(2)— Instruction— 
Illegal  Cohabitation— Accomplice  Testi- 
mony. 
In   prosecution  for  unlawfully   living  with 
a  woman  not  defendant's  wife  while'he  was  law- 
fully married  to  another,  in  view  of  the  facts, 
conrt  should  have  instructed  on  defendant's  re- 
quest that,  in  order  to  convict,  the  woman  with 
whom  he  was  charged  to  have  lived,  an  accom- 
plice, should  be  corroborated  as  to  the  fact  of 
intercourse. 


2.  Lewdness  48=»10  —  Illegal  Cohabitation 
— Sufficiency  or  Evidence. 
In  prosecution  for  unlawfully  living  with  a 
woman  not  defendant's  wife  while  he  was  law- 
fully married  to  another,  evidence  consisting  of 
mere  suspicious  circumstances  held  insufficient 
to  justify  the  verdict  of  guilty. 

Appeal  from  Hill  County  Court;  R.  T. 
Burns,  Judge. 

OTlie  Childress  was  convicted  of  unlawfully 
living  with  a  woman  not  his  wife  while  law- 
fully married  to  another,  and  appeals.  Judg- 
ment reversed,  and  cause  remanded. 

J.  Webb  Stollenwerck,  of  Hillsboro,  for  ap- 
pellant. 

Earl  E.  Carter,  Co.  Atty.,  and  H.  P.  Shead, 
First  Asst  Co.  Atty.,  both  of  Hillsboro,. and 
B.  A.  Berry,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Omitting  formal  allega- 
tions, the  complaint  and  information  charge 
that  appellant  "did  then  and  there  unlawful- 
ly live  together  and  have  carnal  intercourse 
with  Annie  May  Blakemore,  a  woman  not 
his  wife,  he  being  then  and  there  lawfully 
married  to  another  person  then  living." 

Annie  May  Blakemore  testified  that  about 
the  7th  of  May  appellant  employed  her  to 
go  to  his  house,  take  care  of  his  home,  keep 
house  for  him  and  look  after  his  children, 
and  do  the  cooking  for  which  he  agreed  to 
and  did  pay  her  $3  a  week.  She  went 
to  his  house  about  the  7th  of  May  and 
stayed  about  three  months,  or  until  abort 
the  30th  of  July  following.  Appellant's  wife 
had  left  him  and  his  two  girl  children,  six 
and  eight  years  of  age,  respectively,  and 
had  gone  to  Ft  Worth.  She  further  stated 
that  appellant  told  her  he  was  going  to  get 
a  divorce  from  his  wife  and  marry  her.  Aft- 
er this  occurred  they  had  intercourse  with 
each  other.  They  occupied  different  rooms. 
She  further  stated  that  appellant  would 
sometimes  come  to  her  room,  and  sometimes 
she  would  go  to  appellant's  room;  that  the 
little  girls  stayed  in  the  room  with  defendant. 
On  cross-examination  she  stated  she  was  un- 
aware of  the  fact  appellant  had  a  wife  at 
the  time  she  made  the  trade  to  become  his 
housekeeper,  cook,  and  take  care  of  his  chil- 
dren. She  also  testified  that  the  defendant 
worked  in  the  basement  of  the  courthouse, 
and  that  she  would  go  to  the  courthouse  in 
a  buggy,  taking  the  little  girls  with  her,  and 
bring  defendant  hack.  So  far  as  she  knew, 
no  one  had  ever  seen  defendant  in  bed  with 
her,  or  had  seen  any  Improper  relations  be- 
tween them.  No  one  had  ever  heard  him  ad- 
dress her  or  she  him  in  endearing  terms,  or 
seen  him  kiss  her.  She  says  the  reason  she 
left  defendant's  homfe  was  because  defend- 
ant's wife  came  home  and  ordered  her  off  the 
place,  and  tore  her  dress  off;  that  she  got 
scared  and  excited  and  left,  and  defendant's 
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wife  accused  her  of  beating  up  her  children. 
After  she  got  this  beating  from  defendant's 
wife  she  told  Mr.  Curtis,  an  officer,  about  it, 
and  he  went  with  her  to  appellant's  home, 
but  there  was  no  one  there,  but  they  met  the 
defendant  when  they  came  back  to  town,  and 
Mr.  Curtis  told  the  defendant  in  witness' 
presence  that  if  he  would  pay  the  witness 
$15  for  the  skirt  his  wife  had  torn  off  of 
her  there  would  be  no  more  trouble,  or  noth- 
ing more  said  about  it,  but  if  defendant  did 
not  pay  it  he  would  file  a  case  against  him 
for  adultery  with  witness.  She  says  that 
Henry  Miller  and  his  wife,  Emily,  lived 
close  by  them,  and  saw  her  In  the  discharge 
of  her  duties  as  housekeeper  and  washer- 
woman on  appellant's  place. 

Henry  Miller  testified  that  he  lived  about 
300  yards  from  where  defendant  lived,  and 
was  living  there  last  May,  June,  and  July. 
He  saw  witness  Blakemore  at  defendant's 
house.  She  was  living  there,  cooking,  wash- 
ing, and  attending  to  defendant's  children. 
She  would  come  to  witness'  house  to  get  wa- 
ter. Upon  cross-examination  this  witness 
said  he  knew  defendant's  wife  had  left  him 
and  gone  to  Ft  Worth,  and  the  witness  Blake- 
more was  living  with  defendant  during  the 
absence  of  his  wife,  keeping  house,  washing, 
cooking,  and  attending  to  the  little  children; 
that  defendant  worked  in  the  basement  of 
the  courthouse,  and  came  backwards  and  for- 
wards for  his  meals.  During  all  the  time 
that  the  witness  Blakemore  stayed  at  defend- 
ant's house  this  witness  never  saw  any  act 
of  Intimacy  or  undue  familiarity  of  any 
kind  between  defendant  and  Annie  May 
Blakemore.  Emily  Miller  testified  as  did  her 
husband. 

The  witness  Curtis  testified  that  he  was 
deputy  sheriff  of  Hill  county,  and  was  call- 
ed to  defendant's  house  about  the  30th  of 
July  on  account  of  a  difficulty  between  Mag- 
gie Childress,  wife  of  defendant,  and  Annie 
May  Blakemore.  When  be  went  to  the  house 
hr-  found  no  one  at  home;  that  Annie  May 
Blakemore  and  himself  came  to  town  and 
met  defendant.  Witness  says  he  never  was 
in  defendant's  house,  but  the  defendant  was 
working  In  the  basement  of  the  courthouse, 
and  this  woman,  Blakemore,  would  come 
frequently  in  a  buggy  in  the  evening  and 
get  defendant  and  drive  him  from  the 
courthouse  to  his  home.  He  further 
testified  defendant  told  him  he  was  going  to 
get  a  divorce  and  marry  this  woman ;  that 
he  never  saw  any  improper  relations  between 
them.  He  also  testified  on  cross-examination 
that  he  told  the  defendant  if  he  would  pay 
this  woman  for  the  silk  dress  his  wife  tore 
off  her  there  would  not  be  anything  else,  so 
far  as  he  was  concerned,  to  it,  and  he  would 
give  him  until  the  next  day  at  3  o'clock  to 
pay  for  the  dress;  otherwise  he  would  file 
a  case  for  adultery  against  him.  It  seems 
defendant  did  not  pay  for  the  dress,  and 


prosecution  was  instituted.    Appellant  intro- 
duced no  evidence. 

[1,  2]  The  court  charged  on  circumstantial 
evidence,  and  gave  a  charge  on  accomplice 
testimony.  In  addition  to  the  charge  given 
by  the  court  on  accomplice  testimony,  in  sev- 
eral requested  instructions  appellant  sought 
to  have  the  jury  instructed  that  In  order  to 
convict  the  defendant  the  accomplice,  Blake- 
more, should  be  corroborated  as  to  the  act  of 
intercourse.  The  court  did  not  give  tWs 
phase  of  it  in  his  charge,  but  charged  gen- 
erally that  she  would  have  to  be  corroborated 
as  to  the  commission  of  the  offense.  She  was 
amply  corroborated  as  to  the  fact  that  she 
lived  in  the  house,  and  was  doine  the  wash- 
ing and  cooking  and  looking  after  the  chil- 
dren, and  would  go  to  the  .courthouse  in  a 
buggy  and  take  defendant  home.  So  far  as 
their  occupying  the  same  house  there  was 
corroboration.  Neither  of  the  children  was 
placed  on  the  witness  stand.  We  are  of  opin- 
ion that  under  the  peculiar  facts  of  this  case 
the  court  should  have  instructed  the  Jury 
as  requested  by  appellant.  Intercourse  might 
be  shown  by  circumstances,  but  the  circum- 
stances must  be  of  such  a  nature  as  to  ex- 
clude every  reasonable  hypothesis  except  that 
as  applied  directly  to  this  case  of  the  fact  of 
intercourse.  Evidently  the  court  thought, 
and  correctly  so,  that  unless  this  act  of  in- 
tercourse was  proved,  it  was  a  case  of 
circumstantial  evidence.  There  are  two  in- 
gredients in  this  phase  of  the  statute:  First, 
living  together;  and,  second,  one  or  more  acts 
of  intercourse.  The  woman  testified  he  had 
intercourse  with  her,  but  no  other  witness 
did.  No  one  saw  any  act  of  intimacy  be- 
tween them.  We  are  of  opinion  the 
charge  should  have  been  given,-  and  also  that 
the  facts  and  circumstances  are  not  suffi- 
cient to  Justify  the  verdict  of  the  Jury  in 
holding  that  the  parties  had  Intercourse. 
See  Branch's  Ann.  Pen.  Code,  p.  601,  f  1059, 
and  Branch's  Crim.  Law,  p.  8,  $  20,  for  col- 
lation of  authorities.  It  is  correctly  stated 
by  Mr.  Branch  in  his  Crim.  Law: 

"Where  no  act  of  intercourse  is  shown,  proof 
of  mere  suspicious  circumstances  is  insufficient. 
Manuel  v.  State,  45  Texas  Crim.  Rep.  97,  74 
S.  W.  30;  Eaton  v.  State  [60  Tex.  Cr.  R.  429] 
132  S.  W.  356."  "Proof  that  the  parties  lived 
in  the  same  house,  but  occupied  different  rooms, 
is  not  sufficient  of  itself  to  sustain  a  conviction. 
Smelser  v.  State,  31  Tex.  96;  Bradshaw  v. 
State,  61  S.  W.  713." 

Iu  Kahn  v.  State,  38  S.  W.  989,  where  de- 
fendant employed  a  woman  as  housekeeper 
during  the  absence  of  his  wife,  he  was  seen 
once  to  kiss  her,  and  once  he  met  and  escort- 
ed her  home,  and  when  his  wife  returned 
he  said  be  "was  in  a  sweat,  as  he  had  two 
women  on  his  hands."  This  evidence  was  held 
Insufficient.  In  his  Annotated  Penal  Code 
Mr.  Branch  collates  quite  a  number  of  cas- 
es in  section  1059,  where  the  evidence  was 
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held  Insufficient  to  support  a  conviction  for 
adultery.    There  the  rule  is  again  stated : 

"Where  no  act  of  carnal  intercourse  is  shown 
proof  of  mere  suspicious  circumstances  is  not 
sufficient  to  sustain  a  conviction  for  adultery." 
Ham  t.  State,  15  8.  W.  406;  Kahn  t.  State, 
supra;  Manuel  v.  State,  supra;  Green  v.  State, 
53  Tex.  Cr.  R.  540,  110  8.  W.  90S;  Baton  v. 
State,  supra;  Koger  v.  State,  78  Tex.  Cr.  B. 
448, 165  S.  W.  577. 

It  is  deemed  unnecessary  to  quote  from 
these  authorities.  They  all  sustain  the  rule 
announced  by  Mr.  Branch,  and  an  inspection 
of  the  cases  cited  sustains  the  proposition  as- 
serted that  the  evidence  is  not  sufficient  un- 
der such  circumstances. 

Believing  the  evidence  Is  not  sufficient  as 
presented  by  this  record,  the  judgment  will 
be  reversed*  and  the  cause  remanded. 


(85  Tex.  Cr.  R.  S6) 
ALSUP  v. 


STATE.     (No.  5116.) 


(Court   of  Criminal   Appeals  of  Texas.     Jan. 

22,  1919.    On  Motion  for  Rehearing, 

March  12,  1919.) 

L  Cbiminai.  Law      e=>936<6>— New  Trial— 
Deprivation   of   Testimony.    —    Surprise 
— Failure  to  Move  fob  Continuance. 
Where  defendant,  charged  with  murder,  lost 
testimony  of  desired  witness,   because  witness 
was  indicted  for  complicity  in  same  offense,  but 
defendant  did  not  move  for  postponement  on 
ground  of  surprise,  under  Code  Cr,  Proc.  1911, 
art.  616,  he  could  not  for  first  time  set  up  mat- 
ter in   his   motion   for  new   trial.     Defendant 
should  have  moved  for  postponement,  and  then 
have  demanded  witness'  trial  first. 

On  Motion  for  Rehearing. 

2.  Criminal   Law    «=»1056(1)  —  Appeal  — 
Failure  to  Except  to  Craboe.  c 

Defendant  cannot  complain  of  charge,  or  of 
failure  of  the  Court  of  Criminal  Appeals  to 
discuss  it  in  its  former  opinion,  where  no  ex- 
ceptions were  taken  to  it,  or  any  other  part  of 
the  charge,  prior  to  reading  to  the  jury,  as  re- 
quired by  Code  Cr.  Proc.  1911,  art  735. 

3.  Homicide  «J=>300(3)  —  Self-Defense— In- 
stbuction. 

In  prosecution  for  murder,  charge  that  rea- 
sonable apprehension  of  death  or  serious  bodily 
injury  will  excuse  a  person  in  using  all  neces- 
sary force  to  protect  himself,  whether  or  not 
there  is  actual  danger,  if  he  acts  on  a  reasonable 
apprehension  of  danger  from  his  standpoint 
at  the  time,  held  not  erroneous. 

4.  Criminal   Law    «J=»829(5)— Instruction— 
Self- Defense. 

Instruction  that  If  it  reasonably  appeared 
to  defendant  from  his  standpoint  that  de- 
ceased was  about  to  take  his  life,  or  do  him 
serious  injury,  he  was  justified  in  the  killing, 
taken  in  connection  with  main  charge  on  self- 


defense,  held  to  sufficiently  instruct  jury  to  view 
situation  from  defendant's  standpoint,  so  as  to 
justify  refusal  of  a  special  charge. 

5.  Cbiminai.  Law  «=»806(1>— Instructions— 
Repetition. 

Charges  already  given  should  not  be  re- 
peated. 

6.  Criminal  Law  «=»761(6)— Instruction— 
Assumption  of  Facts— Sexf-Defense. 

In  prosecution  for  homicide,  defendant's  re- 
Quest  to  charge  that  each  juror  must  place  him- 
self in  defendant's  position,  and  determine  from 
all  facts,  sb  they  appeared  to  defendant,  whether 
or  not  his  apprehension  of  death  or  serious  in- 
jury was  reasonable,  held  properly  refused  as 
on  weight  of  evidence,  as  assuming  defendant 
had  fear  of  death  or  injury. 

7.  Criminal  Law  «J=»1122(6)— Appeal— Ques- 
tions Reviewable— Refusal  of  Instruc- 
tion. 

Where  it  does  not  appear  from  defendant's 
requested  special  charge,  or  from  the  bill  of 
exceptions  taken  to  its  refusal,  whether  it  was 
presented  or  refused  before  or  subsequent  to 
reading  of  charge  to  jury,  Court  of  Criminal 
Appeals  cannot  consider  the  matter. 

8.  Cbiminai.  Law  «$=»829(1)— Instructions— 
Refusal  of  Request. 

A  special  charge,  given  almost  verbatim  in 
the  main  charge,  is  properly  refused. 

9.  Homicide  «3=>188(5)— Self-Defense— Evi- 
dence— Reputation  of  Deceased. 

In  prosecution  for  murder,  defendant  set- 
ting up  self-defense,  the  state  was  properly  per- 
mitted to  ask  a  witness  if  he  knew  the  gen- 
eral reputation  of  deceased  in  his  community 
for  being  a  quiet,  peaceable  man,  over  objec- 
tion that  alternative  was  not  included  in,  and 
that  something  was  omitted  from,  the  question. 

10.  Cbiminai.  Law  «X=»451(3)  —  Evidence— 
Angeb. 

In  prosecution  for  murder,  defendant  set- 
ting up  self-defense,  the  state  properly  asked  a 
witness  if  he  had  talked  to  deceased  just  before 
the  difficulty,  and  whether  he  was  mad  or  not. 

11.  Cbiminai.  Law  «=39S(1)— Evidence— Lo- 
cation of  Bullet  Holes. 

In  prosecution  for  homicide,  defendant  set- 
ting up  self-defense,  the  state  properlj  asked 
witnesses  as  to  the  location  of  bullet  holes  in  the 
clothing  worn  by  deceased  at  the  time  of  the 
fatal  difficulty. 

12.  Criminal  Law  «=»1037(2)— Appeal-  Res- 
ervation of  Grounds  of  Review— Re- 
marks of  Prosecuting  Attorney. 

Where  defendant's  counsel  privately  stated 
to  court  that  he  excepted  to  remarks  in  argu- 
ment of  state's  attorney,  but  did  not  request, 
verbally  or  in  writing,  that  jury  should  be  in- 
structed not  to  consider  such  remarks,  defend- 
ant cannot  complain  of  them  on  appeal. 

Appeal  from  Criminal  District  Court,  Wil- 
liamson County;  James  R.  Hamilton,  Judge. 

Will  Alsup  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 
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J.  F.  Taulbee,  of  Georgetown,  (or  appel- 
lant 

E.  B.  Hendricks,  Asst  Atty.  Gen.,  (or  the 
State. 

LATTIMORB,  J.  Appellant  was  convicted 
of  murder,  and  his  punishment  fixed  at  seven 
years'   confinement  in  the  penitentiary. 

[1]  On  this  appeal  his  most  serious  com- 
plaint is  that  he  was  deprived  of  the  testi- 
mony of  his  witness  Allison,  by  reason  of  the 
fact  that  while  the  Jury  were  being  selected 
in  his  case,  and  after  the  witness  had  been 
sworn  and  put  under  the  rule,  said  witness 
Allison  was  indicted  for  the  same  offense  as 
that  charged  against  appellant,  and  he  was 
thereby  unable  to  have  the  benefit  of  Allison's 
testimony,  which  facts,  and  the  testimony 
he  expected  to  obtain  from  said  witness,  were 
set  out  at  length  in  appellant's  motion  for 
new  trial.  It  also  appears  that  appellant  did 
not  know  of  such  indictment  or  the  arrest  of 
said  witness  thereunder,  until  after  the  com- 
pletion of  the  jury  and  the  arraignment  and 
plea  of  not  guilty  of  the  appellant,  but  that 
he  did  know  of  same  before  any  testimony 
was  introduced. 

There  is  no  claim  or  allegation  on  the  part 
of  appellant,  in  his  motion  for  new  trial,  that 
the  indictment  of  Allison  was  fraudulently  or 
purposely  obtained,  without  just  ground,  and 
to  deprive  appellant  of  his  testimony,  nor  Is 
such  proposition  suggested  or  sustained  by 
any  evidence  introduced  in  support  of  said 
motion  for  new  trial.  From  the  record  it 
seems  that  the  Indictment  against  Allison 
for  complicity  in  the  same  offense  charged 
against  appellant  was  rather  expected  by  the 
parties.  The  grand  Jury  met  on  the  first 
Monday  in  January,  1918,  and  recessed  on  the 
Uth,  after  returning  an  indictment  against 
appellant;  said  recess  being  'taken  until  the 
28th  of  said  month.  On  the  14th  the  trial 
court  set  the  case  of  appellant  down  for  Jan- 
uary 29th.  The  grand  Jury  reconvened  on 
the  28th  and  on  the  29th  returned  into  court 
the  Indictment  complained  of  by  appellant 
here.  The  district  attorney  states,  without 
controversy,  that  he  was  not  with  the  grand 
Jury  on  the  day  the  Indictment  against  Alli- 
son was  returned,  and  also  says  that  when 
the  grand  jury  took  its  recess,  as  mentioned, 
he  was  surprised  that  an  indictment  had  not 
been  returned  against  Allison. 

Our  statute  (article  616,  O.  O.  P.)  plainly 
provides  for  a  continuance  or  postponement 
of  a  case  upon  application  of  either  party, 
when  by  some  unexpected  occurrence,  after 
the  trial  has  begun,  the  applicant  is  so  taken 
by  surprise  as  that  a  fair  trial  cannot  be  had. 
If  appellant  really  desired  the  testimony  of 
Allison  he  should  have  availed  himself,  of 
■his  right  under  this  statute  and  should  have 
made  such  motion.  While  same  is  address- 
ed to  the  sound  discretion  of  the  trial  court, 


Us  apparent  abuse  has  always  been  revised 
by  this  court,  and  if  an  accused  failed  to 
avail  himself  of  this  plain  remedy,  he  can- 
not for  the  first  time  set  up  the  matters 
which  constitute  the  unforeseen  occurrence 
in  his  motion  for  new  trial. 

As  said  by  this  court  in  Guilds  v.  State,  10 
Tex.  App.  188,  speaking  of  a  case  where  the 
appellant  claimed  surprise  during  the  trial : 

"It  then  became  the  duty  of  die  defendant  to 
apply  to  the  court  for  either  a  continuance  or 
postponement,  and  not  to  pass  it  by  and  de- 
pend upon  a  new  trial  to  enable  him  to  counter- 
act the  effect  of  the  surprise.  He  should  have 
acted  at  the  time  and  in  the  manner  prescribed 
by  law,  and  not  having  done  so,  he  cannot  now 
be  heard  to  complain." 

See  Hlgglnbotham  y.  State,  8  Tex.  App. 
447;  Walker  v.  State,  7  Tex.  App  246,  32 
Am.  Rep.  596;  Roach  v.  State,  21  Tex.  App. 
249,  17  S.  W.  464;  Bldridge  v.  State,  12  Tex. 
App.  208. 

That  such  matter  is  not  available  when  set 
up  for  the  first  time  on  motion  for  new  trial 
is  well  settled.  Raleigh  v.  State,  74  Tex.  Cr. 
R.  484,  168  S.  W.  1060;  Graves  v.  State,  65 
Tex.  Cr.  R,  419,  144  S.  W.  961;  Bryant  v. 
State,  35  Tex.  Cr.  R.  394,  33  S.  W.  978,  86  S. 
W.  79. 

Other  witnesses  testified  substantially  as 
appellant  claimed  Allison  would  have  done, 
and  one  accused,  on  the  trial,  or  at  any  other 
stage  in  his  case,  may  not  neglect  his  plain 
statutory  remedies,  and  take  chances  on  the 
result,  and  on  motion  for  new  trial  make  his 
first  complaint  ■  because  the  result  was  un- 
favorable to  him.  Appellant  should  have 
made  a  motion  for  a  postponement,  setting 
up  the  facts,  and  if  same  had  been  granted 
he  could  then  have  demanded  the  trial  first 
of  Allison  in  due  statutory  form. 

The  other  matters  set  np  by  appellant  we 
do  not  think  constitute  any  reversible  error. 

The  judgment  is  affirmed. 

On  Motion  for  Rehearing. 

At  a  former  time  during  this  term  this  case 
was  affirmed,  and  is  now  before  the  court  up- 
on the  appellant's  motion  for  rehearing. 

We  first  notice  that  complaint  is  made  of 
the  language  of  the  former  opinion,  which, 
was  as  follows: 

"There  is  no  claim  or  allegation  on  the  part 
of  appellant,  in  his  motion  for  a  new  trial,  that 
the  indictment  of  Allison  was  fraudulently  or 
purposely  obtained,  without  Just  ground,  and 
to  deprive  appellant  of  his  testimony,  nor  is 
such  proposition  suggested  or  sustained  by  any 
evidence  introduced  in  support  of  said  motion 
for  a  new  trial,"  etc 

In  the  original  opinion  we  called  attention 
to  the  facts  leading  up  to  and  surrounding 
the  indictment  of  the  witness  Allison,  which 
facts  are  so  wholly  variant  from  those  in 
Dodson  v.  State,  62  Tex.  Cr.  R.  247, 100  S.  W. 


Digitized  by 


Google 


TexJ. 


ALSUF  v.  STATE! 


187 


378,  as  no*  to  make  that  case  an  authority 
In  oar  consideration  before  or  now,  and  as 
this  court  Is  not  Inclined  to  Impute  fraud  or 
unfair  dealing  to  >  toe  trial  courts,  or  to 
grand  juries,  or  district'  attorneys,  unless 
same  be  set  out  and  brought  to  our  atten- 
tion In  some  way  other  than  by  Inference  or 
presumption,  we  made  the  observations  com- 
plained of  in  appellant's  motion.  We  do  not 
think  this  court  is  the  proper  place  to  first 
make  complaint  of  matters  which  should  be 
alleged  and  proven  at  some  stage  of  the  pro- 
ceeding in  the  lower  court.  > 

Appellant's  second  complaint  In  his  motion 
Is  thst  his  main  ground  for  reversal  was  not 
discussed  at  length,  same  being  that  the  trial 
court's  charge  on  danger  and  apparent  dan- 
ger was  not  the  law,  and  in  support  of  his 
contention  he  cites  Hays  v.  State,  198  S.  W. 
621,  claiming  that  the  charge  held  erroneous 
there  Is  Identical  with  the  one  given  in  this 
case.  We  have  again  carefully'  considered 
this  matter.  The  charge  of  the  trial'  court 
complained  of  is  as  follows:. 

"A  reasonable  apprehension  of  death  or  seri- 
ous bodily  injury  will  excuse  a  party  in  using 
all  necessary  force  to  protect  his  life  or  person, 
and  it  is  not  necessary  that  there  should  be 
actual  danger,  provided  he  acted  upon  a  reason- 
able apprehension  of  danger,  as  it  appeared  to 
him  from  his  standpoint  at  the  time,  and  in 
which  case  the  party  acting  under  such  real  or 
apparent  danger  is  in  no  event  bound  to  retreat 
in  order  to  avoid  the  necessity  of  killing  his 
assailant" 

[f,  9]  An  inspection  of  the  record  will  show 
that  no  exceptions  were  taken  to  this  or  any 
other  part  of  the  court's  charge  prior  to  the 
time  when  same  was  read  to  the  Jury,  as  Is 
directed  and  required  by  article  735,  C.  C.  P., 
so  that  It  will  be  here  observed  that  appellant 
is  In  no  position  to  complain  of  said  charge, 
or  of  this  court's  failure  to  discuss  the  same 
in  its-  former  opinion.  We  might  let  the  mat- 
ter rest  hefe,  but  an  Inspection  of  the  Hays 
Case  falls  to  sustain  the  contention.  Para- 
graph 2  of  the  charge  in  the  Hays  Case  Is  as 
follows: 

"Exception  was  reserved  to  the  fifth  and  sixth 
subdivisions  of  the  charge  on  self-defense,  and 
a  special  charge  requested,  which  was  refused. 
In  subdivision  6  the  court  instructed  the  jury 
that,  if  they  should  believe  the  defendant  killed 
deceased,  Bean,  and  at  the  time  of  doing  so 
Bean  had  made  an  attack  on  defendant,  which 
from  the  manner  and  character  of  it  caused  the 
defendant  to  have  a  reasonable  expectation  or 
fear  of  death  or  serious  bodily  injury,  and  acting 
under  such  reasonable  expectation  and  fear  the 
defendant  Wiled  deceased,  they  would  acquit 
him.  The  fifth  Subdivision  reads  thus :  'A  rea- 
sonable apprehension  of  death  or  great  bodily 
harm  will  excuse  a  party  in  using  all  neces- 
sary force  to  protect  his  life  or  person,  and  it 
is  not  necessary  that  there  should  be  actual  dan- 
ger, provided  he  acted  upon  a  reasonable  appre- 
hension of  danger,  as  it  appeared  to  him  from 
his  standpoint  at  the  time,  and  in  such  case  the 


party  acting  under  such  real  er  apparent  danger 
is  in.no  event  bound  to  retreat  in  Order  to  avoid 
the  necessity  of  killing  his  assailant.'  It  will 
be  noticed  these  charges  submitted  the  self-de- 
fense theory  from  the  standpoint  of  the  jury 
rather  than  from  the  standpoint  of  the  defend- 
ant, for  (hat  body  was  instructed  if  they  should 
believe  at  the  time  of  so  doing  the  deceased 
had  made  an  attack  on  the  defendant,  which 
from  the  manner  and  character  of  it  caused  the 
defendant  to  have  a  reasonable  expectation  or 
fear  of  death,  etc.  The  charge  should  have  in- 
structed the  jury,  not  as  they  viewed  it  in  the 
light  of  the  testimony  and  the  events  subse- 
quent to  the  homicide,  but  as  defendant  viewed 
it  at  the  time  of.  the  killing." 

There  is  no  question  of  the  similarity  of 
part  of  the  charge  of  the  court  In  that  case 
with  the  part  complained  of  in  the  Instant 
case,  but  if  the  language  of  the  opinion  In 
that  case  is  read  closely,  to  wit: 

"It  will  be  noticed  thete  charges  submitted  the 
self-defense  theory  from  the  standpoint  of  the 
jury  rather  than  from  the  standpoint  of  the 
defendant,  for  that  body  was  instructed,  if  they 
should  believe  at  the  time  of  so  doing  the  de- 
ceased had  made  an  attack  on  the  defendant, 
which  from  the  manner  and  character  of  it  caus- 
ed the  defendant  to  have  reasonable  expectation 
or  fear  of  death,  etc.  The  charge  should  have 
instructed  the  jury  not  as  they  viewed  it  in 
the  light  of  the  testimony  and  the  events  subse- 
quent to  the  homicide,  but  as  defendant  viewed 
It  at  the  time  of  the  killing" 

— the  difference  will  be  apparent.  We  have 
given1  all  the  court  said  in  that  paragraph 
of  the  charge,  because  It  is  clear  from  read- 
ing same  that  the  court  in  its  criticism  was 
referring  to  subdivision  8  of  the  charge, 
which  is  the  one  quoted  substantially,  and 
not  to  the  fifth  subdivision,  set  out;  and 
while  the  word  "these"  might  be  taken  to  re- 
fer to  both  subdivisions,  It  Is  not  correctly 
Inserted,  for  there  Is  nothing  In  the  quoted 
part  of  subdivision  5  subject  to  the  criticism 
of  the  court,  but  quite  the  contrary  appears. 

[*-6]  Appellant  further  complains  In  this 
connection,  that  the  court  did  not  give  his 
special  charge  No.  2,  which  is  as  follows : 

"The  defendant  asks  the  court  to  charge  the 
jury  that  each  juror  must  place  himself  in  the 
position  of  the  defendant,  and  determine,  from 
all  the  facts  as  they  appeared  to  the  defendant 
at  the  time,  whether  or  not  his  apprehension  or 
fear  of  death  or  serious  bodily  injury  was  rea- 
sonable, and.  if  you  so  find,  then  you  must  ac- 
quit the  defendant." 

We  call  attention  to  the  fact  that,  In  addi- 
tion to  the  main  charge  on  this  point,  the 
trial  court  gave,  at  the  request  of  the  appel- 
lant, the  following  special  charge: 

"The  defendant  asks  the  court  to  charge  the 
jury  that  if,  at  the  time  the  defendant  fired  the 
shot,  if  he  did  fire  it,  it  reasonably  appeared  to 
him  from  the  circumstances  of  the  case,  viewed 
from  his  standpoint,  that  the  deceased  was 
about  to  take  his  life  or  do  him  serious  bodily 
injury,  he  was  justified  in  killing  the  deceased, 
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although,  in  fact,  the  jury  might  believe  from 
the  evidence  that  the  defendant  was  in  no  dan- 
ger at  the  time  of  losing  his  life  or  receiving 
serious  bodily  injury  at  the  hands  of  the  de- 
ceased." 

This,  taken  with  the  main  charge,  fully  in- 
structed the  Jury  that  they  should  view  the 
situation  from  the  standpoint  of  the  appel- 
lant. In  addition  to  being  objectionable  as 
a  repetition  of  charges  already  given,  it  ap- 
pears to  us  that  this  special  charge  is  on  the 
weight  of  the  evidence,  as  assuming  that  ap- 
pellant had  an  apprehension  or  fear  of  death 
m  serious  bodily  injury ;  that  being  a  sharply 
•contested  issue  in  the  case. 

17]  Appellant  asked  special  charge  No.  4, 
and  neither  from  the  charge  nor  bill  of  ex- 
ceptions No.  6,  taken  to  the  action  of  the 
court  in  refusing  the  same,  does  it  appear 
whether  same  was  presented  or  refused  be- 
fore or  subsequent  to  the  reading  to  the  Jury 
of  the  charge,  and  in  this  condition  we  can- 
not consider  same. 

[I]  Appellant's  special  charge  No.  3,  the  re- 
fusal to  give  which  is  complained  of  in  his 
bill  of  exceptions  No.  8,  was  given  almost 
verbatim  by  the  court  in  his  main  charge. 

Special  charges  Nos.  1  and  2  asked  by  the 
appellant  were  given  by  the  court. 

[•-11]  The  only  remaining  errors  complain- 
ed of  were  some  exceptions  to  the  testimony. 
Appellant  complains  that  the  state  was  per- 
mitted to  ask  the  witness  Burns  if  he  knew 
the  general  reputation  of  Lee  Shields  in* the 
community  in  which  be  lived  for  being  a 
quiet,  peaceable,  law-abiding  man ;  the  objec- 
tion apparently  being  that  the  alternative  of 
the  question  was  not  inserted  therein,  and 
that  something  was  left  out  of  the  question. 
It  was  also  objected  that  said  witness  was 
asked  by  the  state  if  he  had  talked  to  Shields 
Just  before  the  difficulty,  "and  was  he  mad 
or  not;"  also  to  the  witnesses  Collins  and 
Grammell  being  asked  as  to  the  location  of 
the  bullet  holes  la  the  clothing  worn  by  de- 
ceased at  the  time  of  the  fatal  difficulty. 

We  have  again  carefully  considered  each 
of  these  matters,  and  And  no  error  in  any 
of  them. 

[12]  Appellant  presents  a  bill  to  the  lan- 
guage of  the  prosecuting  attorney  in  his  clos- 
ing argument  to  the  Jury.  The  court  approv- 
ed the  bill,  with  the  qualification  that  appel- 
lant's attorney  stepped  up  to  him  when  such 
argument  of  the  district  attorney  was  made, 
and  said  privately  to  him  that  he  excepted 
to  the  remarks,  but  did  not  request,  either 
verbally  or  In  writing,  any  instructions  to 
the  Jury  that  they  should  not  consider  said 
remarks.  This  matter  has  been  passed  upon 
by  this  court  so  frequently  as  not  to  need  ci- 
tation of  authorities. 

This  disposing  of  all  of  the  appellant's 
contentions  before  this  court,  his  motion  for 
rehearing  is  accordingly  overruled. 


(86  Tex.  Cr.  R.  8) 
PITT8  ▼.  STATE.     (No.  8321.) 

(Court  of  Criminal  Appeals  of  Texas.    March 
6,  1019;) 

1.  Criminal  Law  <£=»742(2)— Accomplices— 
Question  fob  Jdbt. 

Whether  witnesses  on  whose  testimony  the 
state  relied  to  connect  defendant  with  the  theft 
charged  were  accomplices,  held  an  issue  of  fact 
for  jury  under   evidence. 

2.  Criminal   Law    <*=»1160— Appeal— Find- 
ing on  Conflicting  Eviden.ce. 

A  verdict  of  guilty  on  conflicting  evidence, 
implying  a  decision  that  witnesses  on  whose 
testimony  the  state  relied  to  connect  defend- 
ant with  the  larceny  charged  were  not  accom- 
plices, is  binding  on  the  Court  of  Criminal  Ap- 
peals; it  having  been  approved  by  the  trial 
court. 

Appeal  from  Criminal  District  Court,  Har- 
ris County ;   O.  W.  Robinson,  Judge. 

Harrison  Pitts  was  convicted  of  larceny, 
and  appeals.    Affirmed. 

Stanley  Thompson,  of  Houston,  for  appel- 
lant 

E.  A.  Berry,  Asst  Atty.  Gen.,  for  the  State. 

MORROW,  J.  The  prosecution  la  for  theft. 

[1,2]  The  theft  of  sacks  was  established 
by  the  owner.  To  connect  appellant  with  It 
the  state  relied  upon  two  negro  boys,  one 
11  years  of  age,  and  the  other's  age  not  stat- 
ed. These  witnesses  testified  in  substance 
that  they  were  passing  along  the  street  in  the 
evening  about  sundown,  and  the  appellant, 
who  was  at  the  warehouse,  offered  them  each 
a  dollar  to  assist  him  in  loading  some  sacks 
out  of  the  warehouse  on  his  wagon;  that 
they  undertook  the  enterprise,  loaded  the 
sacks,  and  that  after  doing  so  the  appellant, 
instead  of  paying  them  the  money,  deliver- 
ed each  of  them  10  or  11  sacks,  which  they 
separately  took  to  different  (dealers  &nd 
sold.  Bach  of  them  claimed  in  his  testimony 
that  he  was  innocent  of  any  criminal  intent 
on  the  part  of  the  appellant — ignorant  of 
the  fact  that  the  sacks  were  stolen.  Their 
cross-examination  developed  facts  that  would 
have  Justified  the  conclusion  that  they  were 
accomplices.  However,  we  think  the  facts 
were  not  such,  in  view  of  their  testimony 
that  they  knew  nothing  of  the  criminal  pur- 
pose, and  believed  that  the  appellant  had  a 
right  to  the  sacks,  as  to  make  them  accom- 
plices as  a  matter  of  law.  Whether  they 
were  accomplices  or  not  became  an  issue  of 
fact.  If  the  jury  believed  their  statement 
.that  they  were  not  aware  that  the  Backs 
were  stolen,  they  were  not  accomplices,  but 
Innocent  agents.  If  the  Jury  believed  that 
the  circumstances  overcame  their  testimony 
to  the  contrary,  and  showed  that  they  did 
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have  knowledge  of  the  crime,  they  would 
have  been  accomplices.  The  court  submit- 
ted this  question  to  the  Jury  to  a  charge  to 
which  there  was  no  objection,  and  the  ver- 
dict of  guilty  implies  a  decision  by  the  Jury 
that  they  were  not  accomplices.  This  find- 
ing of  the  jury  on  conflicting  evidence  Is 
binding  upon  this  court.  It  having  been  ap- 
proved by  the  trial  court,  their  testimony, 
if  true,  was  sufficient  to  support  the  con- 
viction. 
The  Judgment  Is  affirmed. 


(S6  Tex.  Cr.  R.  14) 

PITTS  ▼.  STATE.     (No.  5320.) 

(Court  of  Criminal  Appeals  of  Texas.    March 
6,  1010.) 

1.  Criminal  Law  e=>1056(2)  —  Failure  to 
Charge — Late  Exception. 

Where  no  instruction  was  asked,  and  no 
exception  to  the  failure  of  the  trial  court  to 
charge  the  law  of  accomplice  testimony  was 
taken,  except  in  the  motion  for  new  trial,  it 
came  too  late  nnder  the  statute. 

2.  Criminal  Law  «=»1054(3)— Appeal— Con- 
viction on  Accomplice  Testimony  —  Re- 
versal. 

Lack  of  timely  exception  to  failure  to 
charge  law  of  accomplice  testimony  does  not 
prevent  reversal  for  failure  of  evidence  to  cor- 
roborate accomplices,  a  point  which  can  be 
raised  whether  charge  was  given  or  not. 

3.  Criminal  Law  <g=510— Testimony  of  Ac- 
complice—Corroboration. 

A  conviction  cannot  be  had  upon  the  un- 
corroborated testimony  of  an  accomplice. 

4.  Criminal  Law  €=»742(2)  _  Accomplice 
Testimony— Question  for  Jury. 

In  prosecution  for  burglary,  whether  the 
two  negro  witnesses  on  whose  testimony  the 
state  relied  were  accomplices  of  defendant,  held 
for  jury  under  evidence. 

Appeal  from  Criminal  District  Court,  Har- 
ris County;  C.  W.  Robinson,  Judge. 

Harrison  Pitts  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

Stanley  Thompson,  of  Houston,  for  appel- 
lant 

E.  A.  Berry,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  burglary  on  the  testimony  of  two 
boys. 

[1-4]  The  facts  are  sufficiently  stated  in 
the  companion  case  of  Pitts  v.  State,  210  8. 
W.  108,  in  an  opinion  by  Judge  Morrow,  this 
day  decided.  In  this  case  the  court  did  not 
charge  the  law  of  accomplice  testimony,  none 
was  asked,  and  no  exception  taken  to  the 
failure  of  the  court  to  so  charge  except  in 


the  motion  for  a  new  trial.  This  exception 
comes  too  late  under  the  statute.  This 
failure  of  the  court,  however,  to  charge  the 
law  applicable  to  accomplice  testimony  would 
not  interfere  with  a  reversal  for  failure  of 
the  evidence  to  corroborate  the  accomplice. 
This  can  be  raised  whether  the  charge  was 
given  or  not,  Inasmuch  as  a  conviction  cannot 
be  had  upon  the  uncorroborated  testimony 
of  an  accomplice.  Under  the  view  taken 
by  the  court  of  the  facts  it  is  a  question  of 
fact  as  to  whether  the  boys  were  or  not  ac- 
complices. Under  the  facts  they  would  not 
be  held  as  accomplices  as  matter  of  law. 
They  denied  being  accomplices,  and  testified 
they  did  not  know  the  property  was  stolen 
at  the  time  they  received  it.  If  they  were 
accomplices  It  was  by  reason  of  the  fact 
they  received  the  property  at  the  time  and 
place  of  the  burglary.  Under  these  circum- 
stances It  is  the  opinion  of  the  court  that 
the  Judgment  should  not  be  reversed.  Had 
they  been  accomplices  as  a  matter  of  law,  a 
different  conclusion  would  be  Teached;  but 
as  the  record  presents  the  matter,  we  are 
of  opinion  they  were  not  accomplices  as 
matter  of  law. 
The  Judgment  is  affirmed. 


(85  Tex.  Or.  R.  28) 

WHITE  v.  STATE.    (No.  5287.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  5, 

1010.     On  Motion  for  Rehearing, 

March  12,  1010.) 

1.  Criminal  Law  <8=>1092(8),  1099(7)  — Ap- 
peal —  Time  for  Filing  Statement  of 
Facts  and  Bill  of  Exceptions. 

Where,  on  conviction  for  violating  the 
local  option  law,  the  court  adjourned  July  20, 
1918,  after  granting  defendant  60 -days  from 
adjournment  in  which  to  file  statement  of  facta 
and  bills  of  exception,  and  before  the  expira- 
tion of  such  time  granted  an  additional  30  days, 
a  statement  of  fact  and  bills  of  exception  filed 
October  19,  1918,  were  not  within  the  90-day 
period,  and  will  not  be  considered. 

On  Motion  for  Rehearing. 

2.  Criminal  Law  €=>1181  —  Power  of  Ap- 
pellate Court  to  Determine  Commence- 
ment of  Sentence. 

The  Court  of  Criminal  Appeals  has  no  pow- 
er to  direct  that  the  day  of  sentence  and  term 
of  imprisonment  begin  on  the  date  of  a  defend- 
ant's conviction  below. 

Appeal  from  District  Court,  Montague 
County;  John  Speer,  Judge. 

Ernest  White  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed, and  rehearing  denied. 

Ernest  White,  In  pro.  per. 
B.  A.  Berry,  Asst.   Atty.   Gen.,   for   the 
State. 
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LATTIMORE,  J.  In  this  case  appellant 
was  convicted  for  violating  the  local  option 
law  in  Montague  county,  and  his  punish- 
ment fixed  at  confinement  in  the  penitentiary 
for  one  year. 

[1]  The  Assistant  Attorney  General  has 
made  a  motion  to  strike  from  the  record  the 
statement  of  facts  and  bills  of  exception  of 
appellant  for  the  reason  that  same  are  not 
filed  in  time.  The  record  shows  that  the 
court  adjourned  on  July  20,  1918,  after  en- 
tering an  order  granting  to  appellant  60 
days  from  such  adjournment  in  which  to  file 
statement  of  facts  and  bills  of  exception. 
Before  the  end  of  this  60-day  period  the 
court  made  an  order  further  extending  said 
time  for  filing,  for  an  additional  30  days. 
The  statement  of  facts  and  bills  of  excep- 
tion were  not  filed  until  October  10,  1918, 
and  this  was  clearly  not  within  the  90-day 
period  allowed  by  the  court,  and  the  mo- 
tion of  the  state  must  be  sustained. 

An  additional  objection  to  the  statement 
of  facts  is  that  same  was  not  approved  by 
the  trial  judge.  The  indictment  and  charge 
of  the  court,  together  with  the  remaining 
portions  of  the  record,  show  no  error  which 
we  can  consider,  In  the  absence  of  the  state- 
ment of  facts  and  bills  of  exception. 

The  judgment  of  the  lower  court  will  be 
affirmed. 

On  Motion  for  Rehearing. 

This  case  comes  before  the  court  upon 
motion  for  rehearing  filed  by  the  appellant 
in  propria  persona  in  which,  he  complains 
that  upon  a  former  hearing  he  was  without 
representation  either  in  person  or  by  at- 
torney, and  that  the  court  erred  in  not  act- 
ing upon  the  fundamental  error  apparent 
of  record  in  this  case. 

The  court  fully  considered  all  of  the  er- 
rors presented,  and  as  none  are  pointed  out 
In  this  motion  for  rehearing  we  are  unable 
to  say  wherein  any  error  was  committed  in 
the  former  judgment  of  this  court 

[2]  This  court  has  no  power  to  grant  to 
appellant  the  relief  prayed  for,  to  wit.  by 
directing  that  the  day  of  his  sentence  and 
the  term  of  his  imprisonment  begin  on  the 
date  of  his  conviction  in  the  court  below. 

There  being  no  errors  shown  by  the  motion 
for  rehearing,  the  motion  will  be  accord- 
ingly overruled. 

'  {84  Tex.  Or.  R.  645) 

WHITE  v.  STATE.     (No.  5268.) 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 

5,  1919.    Rehearing  Denied  March 

12,  1919.) 

1.  Cbiminal  Law  e3=»1092(7)— Appeal— Tike 

fob  Piling  Exceptions. 

Under  Vernon's  Ann.  Code  Or.  Proc.  1916, 

art.  845,  the  court  is  not  authorized  to  consider 

bills  of  exception  filed  after  the  expiration  of 


90  days  allowed  by  the  court  from  the  expira- 
tion of  the  term. 

2.  Criminal  Law  <@=»1099(11)  —  Appeal  — 
Statement  or  Facts—  Appboval.    ■ 
A  statement  of  facts  not  approved  by  the 
trial  judge  will  not  be  considered  on  appeal  in 
a.  criminal  case. 

8.  Intoxicating  Liquors  ®=>25— Local  Op- 
tion Laws— Repeal-^Ten- Mile  Zone  Law. 
The  act  of  the  Legislature  establishing  the 
ten-mile  zone  law  did  not  repeal  or  suspend 
the  prohibition  of  the  sale  of  intoxicating  liauor 
in  local  option  territory. 

4.  Intoxicating  Liquors  <©=»25— Local  Op- 
tion Laws— Repeal. 
After  the  local  option  prohibition  law  has 
been  adopted  in  a  given  locality  by  a  vote  of 
the  people,  its  abrogation  in  that  locality  is 
not  within  the  power  of  the  Legislature,  out 
its  repeal  rests  with  the  people  by  their  vote 
expressed  at  an  election. 

6.  Intoxicating  Liquors  «=>2B— Local  Op- 
tion Laws— Repeal. 
The  local  option  prohibition  law  was  not 
repealed  by  Acts  35th  Leg.  (4th  Called  Sess.) 
c.  24,  providing  for"  state-wide  prohibition. 

Appeal  from  District  Court,  Montague 
County;   John  Speer,  Judge.   . 

Ernest  White  was  convicted  of  selling 
Intoxicating  liquor  in  local  option  territory, 
and  he  appeals.    Affirmed. 

Ernest  White,  in  pro.  per. 
E.    A.   Berry,   Asst.    Atty.   Gen.,  for   the 
State. 

MORROW,  J.  The  conviction  is  for  the 
sale  of  intoxicating  liquors  in  a  district  in 
which  the  sale  of  such  liquor  Is  -prohibited 
under  the  local  option  law. 

[1,2]  The  court  adjourned  on  the  20th 
day  of  July,  1918.  Appellant  has  several 
bills  of  exception  which  were  filed  on  the 
19th  day  of  October.  There  were  two  orders 
extending  the  time  within  which  to  file  bills 
of  exception  and  statement  of  facts,  one  grant- 
ing 30  days  after  adjournment,  and  another 
60  days  additional.  The  Assistant  Attorney 
General  has  called  attention  to  the  fact  that 
more  than  90  days  elapsed  between  the  ex- 
piration of  the  term  of  court  and  the  time 
that  the  bills  were  filed,  and  insists  that, 
under  the  statute  (article  845,  O.  C.  P.),  the 
court  is  not  authorized  to  consider  them,  and 
under  the  construction  of  that  article  by 
the  decisions  of  this  court  his  contention 
must  be  sustained.  Roberts  v.  State,  62  Tex. 
Cr.  R.  10,  136  8.  W.  483;  Griffin  v.  State, 
59  Tex.  Cr.  R.  424,  128  S.  W.  1134.  The 
same  ruling,  upon  the  same  ground,  must  be 
made  with  reference  to  die  statement  of 
facts,  to  the  consideration  of  which  the  As- 
sistant Atorney  General  addresses  additional 
objection  that  its  consideration  Is  precluded 
under  the  statute  by  reason  of  the  fact  it 
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was  not  approved  by  the  trial  judge?  The 
record  sustains  this  point.  Taylor  v.  State, 
73  Tex.  Cr.  R.  192,  164  S.  W.  844;  Vernon's 
Texas  O.  C.  P.  p.  819,  note  22,  and  eases  re- 
ferred to. 

In  the  absence  of  statement  of  facts  and 
bills  of  exception  presenting  the  evidence, 
we  are  unable  to  sustain  the  motion  to 
quash,  based  upon  the  ground  that  no  elec- 
tion prohibiting  the  sale  of  intoxicating 
liquors  had  been  held  in  Montague  county. 

[3,  4]  The  motion  to  quash  the  Indictment 
upon  the  ground  that  the  town  of  Bowie,  In 
Montague  county,  is  within  ten  miles  of  a 
certain  ranch  used  by  the  United  States  avia- 
tors as  a  landing  ground,  cannot  be  sustained. 
Appellant  contends  that  by  chapter  12  of  the 
Acts  of  the  Fourth  Called  Session  of  the 
Thirty-Fifth  Legislature,  .  known  as  the 
ten-mile  aone  law,  the  local  option  prohibi- 
tion law  in  the  territory  mentioned  was  re- 
pealed. This  cannot,  be  sustained  for  the 
reasons :  First,,  that  -we  have  before  us  no 
facts  showing,  that  the  point  at  which  the 
offense  is  charged  to  have  taken  place  was 
within  ten  miles  of  a  military  post  as  de- 
scribed in  the  act  mentioned;  and,  second, 
because  the  act  of  the  Legislature  did  not 
have  the  effect  of  repealing  or  suspending 
the  prohibition  of  the  sale  of  intoxicating 
liquors  In  localities  in  which  prohibition 
was  put  in  force  by  a  vote  of  the  people. 
The  act.  of  the  Legislature  mentioned  was 
sustained  as  a  valid  law,  as  relating  to  the 
facts  presented  in  the  •  case  of  Ex  parte 
Hollingsworth,  203  S.  W.  1102.  The  basis 
of  that  decision  ]#,  that  the  ten-mile  zone 
law  constituted  a  regulation  designating, the 
locality  In  which  the  sale  of  Intoxicating 
liquors  could  not  be  made,  The  fact  that  it 
is  a  regulation  of  the  sale  of  intoxicating  liq- 
uors precludes  its.  operation  in  localities  in 
which  the  sale  Is  prohibited.  Prohibition  of 
the  sale  of  intoxicating  liquors  interdicts  the 
sale  altogether,  except  for  certain  specified 
purposes  mentioned  in  tbe  local  option  law. 
The  regulation  of  the  sale  of  such  liquors 
constitutes  a  requirement  that  those  en- 
gaging in  their  Bale  must  conform  to  pre- 
scribed rules.  From  Ex  parte  Holllngs- 
worth,  supra,  we  take  the  following  quo- 
tation: 

"Tbe  effect  of  section  1  of  the  act  of  tbe 
Thirty-Fifth  Legislature  in  question  is  to  with- 
draw a  part  of  the  territory  of  Tarrant  county 
from  tbe  operation  of  the  laws  permitting  the 
sale  of  such  liquors,  and  to  prohibit  the  sale 
of  such  liquors  in  the  territory  thus  with- 
drawn." 

[6]  Moreover,  It  has  frequently  been  held 
that  after  the  local  option  prohibition  law 
has  been  adopted  in  a  given  locality  by  ■  a 
vote  of  ttie  people,  Its  abrogation  in  that  lo- 
cality it  net  within  the  power  of  the  Legis- 
lature, but  Its  repeal  rests  with  the  people 


by  their  vote  expressed  at  an  election.  Ex 
parte  Pollard,  51  Tex.  Or.  R.  488,  103  S.  W. 
878:  Ex  parte  Elliot,  44  Tex.  Cr.  R.  575,  72  S. 
W.  837 ;  Lewis  v.  State,  58  Tex.  Cr.  R.  359, 
127  S.  W.  808,  21  Ann.  Cas.  «56;  Ex  parte 
Brown,  38  Tex.  Cr.  R.  295,  42  S.  W.  554,  70 
Am.  St  Rep.  743;  State  v.  Texas  Brewing 
Co.,  106  Tex.  121,  157  S.  W.  1166 ;  Dawson 
v.  State,  25  Tex.  App.  670,  8  S.  W.  820.  In 
the  case  of  Ex  parte  HolMngsworth,  supra, 
the  controlling  principle  was  that  laid  down 
in  Cohen  v.  Rice  (Civ.  App.)  101  S.  W.  1053, 
Ex  parte  King,  52  Tex.  Cr.  R.  385,  107  S.  W. 
549,  Ex  parte  Abratns,  56  Tex.  Cr.  R.  465, 120 
S.  W.  883,  18  Ann.  Cas.  45,  and  Andrews  v. 
City  of  Beaumont,  51  Tex.  Civ.  App.  625,  118 
S.  W.  615,  in  which  cases  the  ruling  was  that, 
although  the  sa'le  of  Intoxicating  liquors  was 
permitted  by  law  in  a  given  territory,  it  was 
within  the  legislative  power  to  designate 
localities  therein  in  which  such  sales  would 
be  unlawful. 

The  contention  In  the  motion  to  quash  the 
indictment  that  the  local  option  prohibition 
law  was  repealed  by  chapter  24-  of  the  Acts 
of  the  Thirty-Fifth  Legislature,  Fourth 
Called  Session,  known  as  the  state-wide  pro- 
hibition law,  is  without  merit,  for  the  rea- 
son that  sectipn  2  of  that  act,  wherein  the 
Legislature  sought  by  the  passage  of  a  law 
to  prohibit  the  sale  of  intoxicating  liquors 
throughout  the  state,'  was  held  Invalid  be- 
cause, to  give  It  effect,  it  would  annul  the 
local  -option  prohibition  laws  and  practically 
repeal  the  provision  of  the  Constitution  of 
the  state  which  commits  the  prohibition  of 
the  sale  of  intoxicating  liquors  to  the  people 
of  the  counties  and  districts  affected  to  be 
determined  by  their  vote.  See  Ex  parte 
Myer,  207  S.  W.  100. 

Finding  no  error  presented  by  the  record, 
the  judgment  of  the  district  court  Is  affirmed. 


(86  Tex.  Cr.  R.  42) 
THOMAS   v.   STATE     (No.   6243.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  19, 
1919.    On  State's  Motion  for  Rehear- 
ing, March  12,  1919.) 

1.  Criminal  Law  ©=>1099(10)  —  Appeal— 
Agreed  Statement  of  Facts—  Signing  bt 
Both  Parties. 

Where  a  statement  of  facts,  signed  only  by 
appellant's  attorney,  was  approved  by  the  judge, 
and  no  attack  made  on  its  correctness,  and  no 
effort  made-  to  show  that  it  was  not  agreed 
to  by  state's  attorney,  it  must  be  held  Suffi- 
cient. 

2.  Criminal  Law  <g=>1098— Appeal— State- 
ment of  Facts— Sufficienct. 

In  a  criminal'  appeal  a  purported  state- 
ment of  facts,  made  up  wholly  of  questions  and' 
answers,  will  be  stricken-  from  the  record  upon' 
motion. 
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3.  Criminal  Law  <8=>1097(4)  —  Appeal  — 
Statement  of  Factb  —  Admissibility  of 
Evidence. 

An  exception  to  the  court'*  action  in  ad- 
mitting as  a  part  of  the  res  gestae  a  statement 
to  the  effect  that  defendant  shot  deceased  can- 
not be  determined,  where  there  is  no  state- 
ment* of  facts. 

4.  Homicide  tg=>277,  301— Defense  or  An- 
other—Instructions. 

Where  there  was  evidence  that  deceased 
shot  defendant's  sister,  and  at  once  advanced 
toward  her,  and  while  so  advancing  was  him- 
self shot  by  defendant,  it  was  a  question  for  the 
jury  as  to  whether  the  shooting  was  justifiable, 
and  failure  to  instruct  thereon  was  reversible 
error. 

5.  Homicide  «=>300(9)— Self-Defense— In- 
struction. 

Where  nothing  appears  in  evidence  which 
could  have  caused  defendant  to  think  deceased 
was  making  an  unlawful  attack  upon  him,  there 
was  no  error  in  refusing  to  charge  on  self- 
defense. 

6.  Homicide  <a=»196— Immaterial  Evidence. 

Where  defendant  shot  deceased  immediate- 
ly after  deceased  had  shot  defendant's  sister, 
and  while  he  was  advancing  toward  her,  evi- 
dence that  deceased  had  a  bottle  of  whisky  in 
bis  pocket  held  immaterial,  and  its  exclusion 
not  error. 

7.  Witnesses  «=>379  (11)— Impeaching  Tes- 
timony. 

In  a  murder  trial  evidence  of  one  witness  as 
to  what  another  witness  told  him  after  the 
killing  was  admissible,  if  sufficient  predicate 
was  laid,  for  the  purpose  of  impeachment. 

Appeal  from  District  Court,  San  Jacinto 
County;  B.  W.  Love,  Special  Judge. 

Milton  Thomas  was  convicted'  of  man- 
slaughter, and  he  appeals.  Reversed  and  re- 
manded. 

Wm.  McMurrey,  of  Oold  Springs,  for  ap- 
pellant 

B.  A.  Berry.  Asst  Atty.  Gen.,  for  the  State. 

LATTIMORE,  J.  In  this  case  appellant 
was  tried  in  the  court  below  for  the  offense 
of  murder,  and  was  convicted  of  manslaugh- 
ter, and  his  punishment  fixed  at  confinement 
in  the  penitentiary  for  a  period  of  five  years. 

We  are  confronted  at  the  very  beginning 
with  a  motion  made  by  the  Assistant  At- 
torney General  to  strike  out  the  statement 
of  facts,  based  upon  two  grounds :  First,  be- 
cause the  same  is  not  signed  and  agreed  to 
by  counsel  representing  the  state  as  well 
as  the  appellant  in  the  trial  court;  second, 
because  said  statement  of  facts  is  wholly  In 
the  form  of  questions  and  answers. 

[1]The  statute  upon  the  question  of  state- 
ment of  facts  contemplates  that  both  parties 
to  a  cause  shall  sign  such  statement  of  facts, 
thereby  certifying  their  agreement  thereto, 


and  that  thereafter  It  shall  be  presented  to 
the  trial  court,  who  shall  approve  It,  U  cor- 
rect ;  but  the  statute  also  provides  that  if  the 
parties  do  not  agree,  or  the  court  fall  to  find 
the  agreed  statement  correct,  in  either  event 
the  trial  court  shall  make  out,  sign,  and  file 
with  the  clerk  a  correct  statement  of  facts 
proven  on  the  trial. 

The  whole  purpose  of  this  statute  Is  to 
give  the  parties  appealing  a  method  of  get- 
ting evidence  on  their  contested  issues  before 
the  appellate  court,  and  to  make  it  so  that 
in  any  event  the  trial  court  be  the  party  to 
whose  approval  this  court  would  look  in  de- 
ciding whether  or  not  said  statement  of  facts 
be  correct.  In  the  Instant  case  the  statement 
of  facts  la  approved  by  the  trial  judge, 
though  signed  only  by  the  attorney  for  the 
appellant  No  attack  Is  made  on  the  cor- 
rectness of  the  statement  and  no  effort  made 
to  show  that  the  same  was  never  agreed  to 
by  the  attorney  for  the  state  In  the  lower 
court  Two  authorities  ere  cited  in  support 
of  the  state's  motion,  both  of  which  we  have 
examined.  Pollock  v.  State,  60  Tex.  Gr.  R. 
266, 131  S.  W.  .1094,  was  cited,  and  holds  the 
contrary  of  the  state's  contention  here,  as 
Judge  Ramsey  in  that  case  allows  a  state- 
ment of  facts  to  be  considered  which  is  not 
signed  by  either  counsel  in  the  lower  court 
and  Is  merely  marked,  "Approved,  T.  A. 
Bledsoe,  Judge."  Nor  is  there  any  certifi- 
cate of  said  judge  that  there  was  a  dis- 
agreement between  counsel  for  the  parties 
in  that  case.  In  the  other  case  cited  in  sup- 
port of  the  motion,  it  appears  upon  examina- 
tion that  no  statement  of  facts  was  filed  with- 
in the  time  allowed  by  law.  We  believe  the 
correct  rule  to  be  other  than  that  as  stated 
in  the  motion.  Trammell  v.  State,  1  Tex. 
App.  121;  Pollock  v.  State,  60  Tex.  Or.  R. 
265,  131  S.  W.  1004;  Serop  v.  State,  69  Tex. 
Cr.  R.  399,  154  S.  W.  557;  Miles  v.  State,  20O 
S.  W.  158. 

[2]  The  other  ground  of  the  state's  motion 
is  well  taken,  and  the  purported  statement 
of  facts  will  be  stricken  from  the  record  be- 
cause the  same  appears  to  be  made  up  wholly 
of  questions  and  answers.  Hawkins  v.  State, 
77  Tex.  Cr.  R.  620,  179  S.  W.  448;  Stephens 
v.  State,  77  Tex.  Cr.  R.  30,  177  S.  W.  92; 
Mooney  v.  State,  73  Tex.  Cr.  R  121,  164  S. 
W.  828;  King  v.  State,  198  S.  W.  782. 

[3]  Appellant's  first  bill  of  exceptions  Is 
to  the  court's  action  in  admitting  as  part  of 
the  res  gestae  the  statement  of  one  Asa 
Thomas  to  the  effect  that  appellant  had  shot 
deceased.  The  statement  of  facts  having 
been  stricken  out,  we  are  unable  to  say  wheth- 
er such  evidence  comes  within  the  rule  of 
res  gestae  or  not 

[4]  We  are  of  opinion  that  the  court  should 
have  given  the  law  substantially  as  set  forth 
in  appellant's  special  charges  Nob.  3  and  4. 
The  facts  stated  In  said  bills,  as  approved 
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by  the  trial  court,  show  that  deceased  bad 
just  shot  the  sister  of  appellant  while  she 
was  standing  In  the  front  door  of  appellant's 
home,  and  that  deceased  at  once  started  In- 
to the  house  where  said  assaulted  sister  was, 
and  that  appellant  then  shot  him,  all  tran- 
spiring In  a  moment's  time.  The  main  charge 
of  the  court  below  did  not  submit  self-defense 
either  of  appellant  or  another,  and  the  said 
special  charges  Nos.  3  and  4  are  as  follows: 

"Special  charge  No.  3:  You  are  further 
charged:  A  reasonable  apprehension  of  death 
or  great  bodily  harm  to  a  near  relative  of  a  per- 
son will  excuse  a  party  using  all  necessary  force 
to  protect  the  life  cr  person  of  said  near  rela- 
tive, and  it  is  not  necessary  there  should  be 
actual  danger,  provided  he  acted  upon  a  rea- 
sonable apprehension  of  danger  as  it  appeared 
to  him  from  his  standpoint  at  the  time. 

"If  from  the  evidence  you  believe  the  defend- 
ant killed  said  Major  Bass,  but  further  be- 
lieve that  at  the  time  of  so  doing  the  deceased 
had  made  an  attack  upon  Bettie  Hardin,  a 
sister  of  defendant,  which  from  the  manner  and 
character  of  it,  and  the  relative  strength  and 
situation  of  the  parties,  caused  defendant  to. 
have  a  reasonable  expectation  or  fear  of  death 
or  serious  bodily  injury  to  his  said  sister,  and 
that  acting  on  such  reasonable  expectation  or 
fear  the  defendant  killed  the  deceased,  then  you 
should  acquit  Mm. 

"Special  charge  No.  4:  Ton  are  further 
charged  that  if  you  believe  from  the  testimony 
that  the  deceased,  Major  Bass,  at  the  time  of 
the  killing,  was  attempting  to  do  serious  bodily 
harm  to  the  sister  of  defendant,  Bettie  Hard- 
in, and  the  defendant  shot  and  killed  the  said 
Major  Bass  in  order  to  prevent  serious  bodily 
harm  to  his  said  sister,  Bettie  Hardin,  you  will 
find  the  defendant  not  guilty." 

Under  the  Just  provision  of  our  law  our 
citizens  are  permitted,  in  proper  cases,  to 
defend  the  person  of  another  against  real  or 
apparent  danger  under  substantially  the 
same  rales  governing  the  defense  of  one's 
own  person,  and  when  the  evidence  raises 
that  issue  the  trial  court  cannot  ignore  same. 
If,  as  stated  in  said  bill  of  exceptions,  the 
deceased  had  in  fact  shot  appellant's  sister, 
and  at  once  advanced  toward  the  place  where 
she  was,  and  while  so  advancing  was  him- 
self shot  by  appellant,  it  becomes  at  least  a 
question  of  fact  for  the  jury,  under  appro- 
priate Instructions,  as  to  whether  the  shoot- 
ing by  appellant  under  such  circumstances 
was  justifiable.  This  court  through  its 
presiding  judge,  said,  in  Mayhew's  Case,  65 
Tex.  Cr.  R.  293,  144  S.  W.  230,  39  L.  R.  A. 
(N.  S.)  671:  "The  law  Is  that  whatever  he 
may  do  for  himself  he  may  do  for  another 
under  such  circumstances,  and  this  to  be 
viewed  from  his  standpoint."  See,  also,  au- 
thorities cited  in  that  case. 

[I]  As  appears  by  this  record,  we  can  see 
no    error    in    refusing    appellant's    special 
charge  No.  6,  as  there  appears  nothing  herein 
to  cause  appellant  to   think  deceased  was  j 
making  an  unlawful  attack  upon  him,  and  | 


therefore  nothing  to  give  him  the.  right  to  a 
charge  on  self-defense  as  applied  to  himself. 

[6, 7]  We  can  find  nothing  in  the  record 
making  It  material  evidence  that  deceased 
had  a  bottle  of  whisky  in  his  pocket  when 
he  was  shot,  and  hold  that  the  trial  court 
did  not  err  in  excluding  testimony  of  that 
fact  In  the  absence  of  a  statement  of  facts, 
which  is  referred  to  in  that  part  of  his  bill  of 
exceptions  complaining  thereof,  we  can  see 
no  error  in  allowing  the  evidence  of  the  wit- 
ness Wash  Hardin  as  to  what  Bettie  Hardin 
told  him  after  the  killing.  If  a  sufficient 
predicate  were  laid,  the  evidence  was  admis- 
sible for  the  purpose  of  impeaching  said  wit- 
Bess. 

This  disposes  of  the  errors  complained  of, 
and,  for  the  reason  that  the  court  below  de- 
clined to  give  the  substance  of  the  law  ap- 
plicable to  defense  of  another,  the  judgment 
of  the  court  below  is  reversed,  and  the  cause 
remanded  for  another  trial. 

On  State's  Motion  for  Rehearing. 

In  a  former  opinion  of  this  court  the  state- 
ment of  facts  in  this  case  was  stricken  out  up- 
on motion  of  the  state,  said  motion  contain- 
ing two  grounds,  with  one  of  which  this 
court  did  not  agree.  The  state  has  filed  this 
motion  for  a  rehearing,  asking  that  we  either 
modify  our  holding  in  the  original  opinion 
declining  to  sustain  the  motion  of  the  state 
to  strike  out  the  statement  of  facts  on  the 
ground  that  It  was  not  properly  authenticat- 
ed, or  else  that  we  expressly  overrule  certain 
decisions  which  are  cited  and  discussed  by 
the  able  Assslstant  Attorney  General  in  his 
motion  for  rehearing,  and  which  it  is  con- 
tended are  not  in  line  with  that  portion  of 
our  original  opinion. 

Again  inspecting  the  purported  statement 
of  facts  in  this  case,  we  observe  that  it  be- 
gins with  the  words : 

"Statement  of  Facts. 
"State  of  Texas  v.  Milton  Thomas.    No.  8231. 
In  the  District  Court,  Ninth  Judicial  Dis- 
trict, San  Jacinto  County,  Texas,   Special 
July  Term,  1918.'* 

We  also  note  that  at  the  end  of  said  pur- 
ported statement  appears  the  following: 

"I,  J.  D.  Harwood,  official  shorthand  re- 
porter for  a  special  term  of  the  district  court 
of  San  Jacinto  county,  Texas,  held  in  August, 
A.  D.  1918,  do  hereby  certify  that  the  foregoing 
37  pages  contain  a  true  and  correct  statement 
of  all  the  evidence  adduced  on  the  trial  of  the 
above  cause. 

"Witness    my   hand    this    the    30th    day    of 

August,  A.  D.  1918.  J.  D.  Harwood, 

"Official    Shorthand    Reporter    for    a    Special 

Term  of  the  District  Court  of  San  Jacinto 

County,  Texas,  held  in  August,  A.  D.  1918. 

"We,  the  undersigned  attorneys,  who  par- 
ticipated in  the  trial  of  the  foregoing  causo 
of  the  State  of  Texas  v.  Milton  Thomas,  do 
hereby  agree  that  the  foregoing  37  pages  con- 
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tain  a  true  and  correct  statement  of  all  the 
evidence  adduced  on  the  trial  of  the  paid  cause, 
and  we  agree  that  the  same  shall  be  filed  with 
the  records  of  this  cause  as  the  statement  of 
facts  herein. 

"Witness   our   hands    this  the    30th    day    of 
August,  A.  D.  1918. 


"Attorneys  for  the  State. 
"Win.  McMurray, 
"Attorney  for  the  defendant. 
"Approved  this  the  30th  day  of  August,  A. 
D.  1918.  E.  W.  Love, 

"Special  Judge  Presiding  at  a  Special  Term 
of  the  District  Court  of  San  Jaciuto  Coon- 
ty,  Texas,  at  a  Special  Term,  August,  A. 
D.  1918." 

We  call  attention  to  the  case  of  Brown  v. 
State,  66  Tex.  Cr.  R.  87,  119  S.  W.  312,  In 
which  will  be  found  a  very  similar  authenti- 
cation to  that  In  the  instant  case,  and  this 
court  there  approves  the  rule  laid  down  in 
the  Looano  Case,  83.  S.  W.  37,  and,  after  dis- 
cussing them,  expressly  overrules  those  cases 
holding  to  the  contrary,  most  of  those  dis- 
cussed In  the  state's  motion  for  rehearing 
being  overruled  in  said  opinion. 

We  have  found  many  forms  of,  authentica- 
tion of  statements  of  fact  upheld  by  this 
court  and  the  Supreme  Court,  the  general 
conclusion  being  that  the  main  object  of  pur 
statutes  and  decisions  on  this  subject  is 
to  secure  to  appellants  and  to  the  appellate 
courts  a  correct  presentation  of  the  facts  and 
testimony  in  the  trial  courts,  to  attain  which 
object  a  substantial  compliance  with  the 
statutes  is  necessary,  but  to  prevent  the  de- 
feat of  which  object  the  question  as  to  what 
is  a  substantial  compliance  must  be  left 
to  the  sound  judgment  of  the  •  appellate 
courts.  No  hard  and  fast  rule  as  to  such  au- 
thentication has  been  found,  but  we  suggest 
that  It  is  always  safest  to  follow  the  plain 
path  pointed  out  by  our  statute. 

Believing  our  former  opinion  correct  in 
principle,  and  that  the  decisions  contrary 
thereto  were  disposed  of  in  the  Brown  Case, 
supra,  the  motion  for  rehearing  is  overruled. 


(85  Tex.  Cr.  R.  98) 

Ex  parte   HART. 


(No,    5362.) 


March 


(Court  of  Criminal  Appeals  of  Texas. 
19,  1919.) 

Appeal  from  Criminal  District  Court,  Harris 
County;    C.  W.  Robinson,  Judge. 

Application  by  Wm.  M.  Hart  for  writ  of 
habeas  corpus.  Relator  was  allowed  bond  for 
appearance  to  answer  a  charge  of  murder,  and 
he  appeals.     Order  made  reducing  bail. 

E.  A.  Berry,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.    On  the  trial  of  a  habeas !     MORROW,  J.    The  relator' seeks  release 
corpus,  relator  was  allowed  bond  in  the  sum  ,  by  an  original  application  for  writ  of  habeas 

<Sss»For  other  cases  gee  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


of  $15,000  on  a  .charge  of  murder.  This  appeal 
is  for  the  purpose  of  securing  a .  reduction  of 
the  amount  of  bail  fixed  by  the  trial  court. 

We  have  read  the  statement  of  facts  care- 
fully, in  connection  also  with  evidence  in  regard 
to  ability  to  give  bond.  We  are  of  opinion  that 
the  court  was  correct  in.  admitting  relator  to 
bail,  and  that  the  amount  of  it  is  excessive  and 
should  be  reduced.  Without  going  over  or 
discussing  the  facts,  an  order  will  be  made  re- 
ducing the  amount  of  bail  and-  fixing  it  in  the 
sum  of  $3,000. 


(85  Tex.  Cr.  R.  115) 
Bx  parte  GREGORY.    <No.  5257.) 

(Court  of  Criminal  Appeals  of  Texas.  ..Feb.  26, 

1919.     On  Motion  for  Rehearing, 

March  26, 1919.) 

1.  Habeas  Cobpus  e=>44— Jubisdiction  of 
Supreme  Coust— Release  from  Contempt 
Obdeb  in  Civil  Case. 

Under  Rev.  St.  1911,  art  1529,  original 
application  for  writ  of  habeas  corpus  to  ob- 
tain release  from  restraint  under  order  of  dis- 
trict court  adjudging  relator  in  contempt  for 
refusing  to  obey  an,  injunction  issued  in  a  di- 
vorce proceeding,  pending  in  the  court,  to  which 
relator  and  his  wife  were  parties,  should  have 
been  addressed  to  the  Supreme  Court,  not  to 
the  Court  of  Criminal  Appeals. 

2.  Divoboe  <S=»206  —  VEKOTOATioir  — 
Amendment— Statute. 

If  Rev.  St  1911,  art  4949,  relating  to  In- 
junction suits,  requiring  that  petitions  be  veri- 
fied, applies  to  a  divorce  proceeding,  wherein  dis- 
trict court,  by  article  4639,  has  special  author- 
ity to  make  temporary  orders  respecting  prop- 
erty of  parties,  verification  of  petition  for  di- 
vorce, irregular  in  that  it  was  before  notary 
public  who  was  an  attorney  of  record,  is  sub- 
ject to  amendment,  and  does  not  defeat  juris- 
diction of  district  court  to  enter  order  prohibit- 
ing disposition  of  property  of  community  es- 
tate. 

On  Motion  for  Rehearing. 

3.  Divobce  <8=»206  —  Injunction  Against 
Disposition  of  Property— Indorsement  of 
Order. 

Where  district  court  indorsed  its  order  for 
issuance  of  injunction,  under  Rev.  St  1911,  art 
4<i39,  prohibiting  disposition  of  property  of 
community  estnte  involved  in  divorce  suit,  on 
day  before  divorce  petition  was  filed  and  injunc- 
tion writ  issued  by  clerk,  injunction  was  nev- 
ertheless effectual,  and  husband,  in  disregarding 
it,  was  guilty  of  a  contempt 

Application  for  writ  of  habeas  corpus  on 
behalf  of  Charles  Gregory.  Application  dis- 
missed. 

W.  C.  Linden  and  Joe  H.  H.  Graham,  both 
of   San  Antonio,   for   appellant. 
E.  A.  Berry,  Asst.  Atty.  Gen.,  for  the  State. 
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corpus  from  restraint  under  an  order  of 
the  district  court  of  the  Forty-Fifth  Judicial 
district,  adjudging  him  In  contempt  for  re- 
fusing to  obey  an  Injunction  Issued  In  a  di- 
vorce proceeding  pending  In  that  court,  to 
which  the  relator  and  his  wife  were  parties. 

[1]  It  being  the  purpose  of  the  application 
to  obtain  release  from  an  order  made  In  a 
civil  case,  we  think  the  application  should 
have  been  addressed  to  the  Supreme  Court. 
Ex  parte  Aiderete,  208  S.  W.WB3.  In  order 
to  avoid  conflict' In  the  decisions  of  the  courts 
of  last  resort,  and  to  give  effect  to  the  evi- 
dent purpose  of  the  Legislature  In  the  pas- 
sage of  article  1529  of  the  Revised  Statutes, 
conferring  Jurisdiction  upon  the  Supreme 
Court  In  such  cases,  the  practice  generally 
followed  by  this  court  Is  to  pursue  the  course 
mentioned.  With  no  intent  to  pass  upon  the 
merits  of  the  application,  we  would  say  It 
presents  no  reasons  sufficient  to  Justify  a  de- 
parture from  the  rule  stated. 

We  find  no  statement  of  facts,  but  from 
the  exhibits  attached  to  the  application  it 
appears  that  May  Gregory,  wife  of  relator, 
brought  suit  In  the  district  court  of  the  For- 
ty-Fifth Judicial  district  of  the  state  for  a 
divorce.  The  petition  Is  signed  by  Hellbron 
*  Matthews,  attorneys,  and  sworn  to  by  May 
Gregory  before  A.  E.  Hellbron,  notary  pub- 
lic, September  26,  1018,  and'  entered  upon  It 
is  the  undated  order  of  the  Judge  of  the  court 
mentioned,  directing  the  clerk  to  issue  a  no- 
tice for  the  hearing  of  the  application  for 
alimony,  and  to  issue  an  order  requiring  the 
filing  of  an  Inventory,  and  an  injunction  re- 
straining the  alienation  or  disposition  of 
community  property.  '  The  petition  was  filed 
September  27,  1018.  An  amended  petition 
appears  to  have  been  signed  by  the  same 
firm  of  attorneys,  and  sworn  to  before  O. 

J.  Matthews  on  the' day  of  October, 

191S,  the  date  of  filing  not  appearing.  An 
injunction  was  issued,  it  appears  from  the 
exhibits,  on  the  27tb  day  of  September,  1918. 
On  the  15th  day  of  November,  1918,  on  a 
hearing  the  court  adjudged  the  relator  guilty 
of  disobedience  of  the  Injunction,  assessing 
a  fine  of  $50  and  two  days'  confinement  in 
jail  ■  as  the  punishment ;  the  disobedience 
consisting  In  the  disposition  of  property  con- 
trary, to  the  order  of  the  court 

The  relator,  based,  so  far  as  we  can  learn 
from  the  record,  upon  Inferences  from  the 
exhibits  mentioned,  charges  his  restraint  is 
Illegal,  first,  because  the  acts  upon  which  the 
contempt  is  founded  are  not  forbidden  by  the 
injunction ;  second,  because  the  contempt 
judgment  Is  not  shown  to  have  been  rendered 
on  a  hearing;  third,  because  the  judgment 
of  contempt  does  not  accurately  recite  the 
Injunction  order;  fourth,  because  the  court 
is  without  jurisdiction  in  that  the  affidavit 
charging  contempt .  was  made  before  an  at- 
torney of  record ;  fifth,  because  of  the  al- 
leged discrepancies  between  the  original  and 


amended  petition  for  divorce;  and,  sixth,  be- 
cause of  an  absence  of  Jurisdiction  growing 
out  of  the  fact  that  the  original  petition  was 
sworn  to  before  a  notary  public  who  was 
also  an  attorney  of  record. 

[S]  The  Injunction  inhibited  the  dispose 
tlon,  alienation,  conversion,  or  incumbrance 
of  community  property.  The  Judgment  of 
contempt  recites  that  he  had  failed  to  obey 
this  order.  The  Judgment  also  recites  that 
oh  the  hearing  of  the  contempt  proceeding 
both  plaintiff  and  defendant  appeared  In 
person  and  by  counsel.  The  application  to 
have  the  relator  held  in  contempt  Is  not 
found  in  the  record.  The  only  information 
touching  the  manner  in  which  it  Is  verified  is 
that  contained  In  an  unsworn  motion  made 
by  the  relator  to  dismiss  the  application;  the 
record  furnishing  no  proof  that  the  applica- 
tion was  .not  properly  verified.  The  orig- 
inal petition  does  not  show  on  Its  face  that 
the  notary  Who  took  the  affidavit  thereto 
was  one  «f  the  attorneys  of  record,  nor  Is 
there  proof  thereof  made.  Even  if  It  affirm- 
atively appeared  on  this  proceeding  that  one 
of  the  attorneys  of  record  took  the  affidavit, 
It  would  not  defeat  the  Jurisdiction  of  the 
trial  judge  or  court  to  enter  the  order  pro- 
hibiting the  disposition  of  property  belong- 
ing to  the  community  estate  of  the  parties 
to  the  divorce  proceeding.  The  district 
courts  are  given  jurisdiction  of  divorce  castes, 
and  article  4039,  Revised  Statutes,  gives 
special  authority  lp  such  cases  to  the  court 
or  judge  thereof  to  moke  temporary  orders 
respecting  the  property  of  the  parties.  Even 
if  article  4649,  relating  to  Injunction  suits, 
and  requiring  that  petitions  therefor  be  ver- 
ified, applies  to  the  divorce  proceeding,  the 
Irregular  verification  would  be  subject  to 
amendment;  Michle's  Texas  Civil  Digest, 
vol.  10,  p.  '31.  It  has  been  held,  however^ 
by  the  Supreme  Court,  In  Ex  parte  Davis, 
101  Tex.  611.  Ill  S.  W.  394,  17  I*  R.  A.  (N. 
S.)  1140,  that  one  violating  the  order  made 
by  the  court  in  a  divorce  proceeding  under 
article  4639,  supra,  should  be  held  in  con- 
tempt and  punished  therefor. 

The'  record  does  not  disclose  that  the 
amended  petition  was  filed,  nor  that  it  bears 
any  relation  to  the  proceeding  under  which 
relator  is  held. 

The  application  for  writ  of  habeas  corpus 
is  dismissed. 

On  Motion  for  Rehearing. 

[3]  On  motion  for  rehearing  the  appellant 
asked  that  the  record  filed  be  amended  to 
show  that  the  Judge  Indorsed  his  order  for 
the  Issuance  of  injunction  on  the  day  before 
the  petition  was  filed  and  the  Injunction  writ 
issued  by  the  clerk.  Treating  the  record  as 
so  corrected,  we  regard  the  disposition  made 
of  the  case  the  proper  one,  and  order  the 
motion  for  rehearing  overruled. 
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(86  Tex.  Cr.  R.  W) 

WALLACE  t.  STATE.     (No.  5324.) 

(Court  of  Criminal  Appeals  of  Texas.     March 
19,  1919.) 

1.  Husband   and   Wife   «=>304— Wot   De- 
sertion—Elehents  of  Offense. 

In  a  prosecution  for  wife  desertion,  the  state 
mast  show,  not  only  that  the  husband  willfully 
and  without  justification  deserted  hi*  wife  and 
neglected  and  refused  to  support  and  maintain 
her,  but  also  that  he  left  her  in  destitute  and 
necessitous  circumstances. 

2.  Husband  and   Wm  <8=»304— Wot  Djr- 
sebtion. 

In  a  prosecution  brought  nine  days  after 
the  alleged  desertion  of  wife,  no  desertion  was 
shown,  where  during  such  time  defendant's  fa- 
ther had  paid  her  $10  for  him,  and  just  prior 
to  the  alleged  desertion  the  defendant  had  paid 
$20  for  groceries  and  left  the  wife  credit  on 
which  to  purchase  groceries. 

Appeal  from  Tarrant  County  Court;  Jesse 
M.   Brown,  Judge. 

E.  S.  Wallace  was  convicted  of  wife  de- 
sertion, and  appeals.  Reversed  and  re- 
manded. 

R  H.  Smith,  of  Ft  Worth,  for  appellant. 
B.  A.  Berry,  Asst  Atty.  Gen.,  for  the  State. 

LATTIMORE,  J.  This  appellant  was  con- 
victed of  wife  desertion  in  the  county  court 
of  Tarrant  county,  and  his  punishment  fix- 
ed at  30  days  in  jail  and  a  fine  of  $26. 

The  case  must  be  reversed  and  remanded 
because  of  the  failure  of  the  evidence  to 
show  a  violation  of  the  law. 

[1]  It  is  held  in  Windham  v.  State,  80  Tex. 
Cr.  R.  651,  192  S.  W.  248,  that  not  only  must 
the  proof  show  that  the  husband  willfully 
and  without  justification  deserted  his  wife, 
and  neglected  and  refused  to  support  and 
maintain  her,  but  the  state  must  go  further 
and  show  that  he  left  her  in  destitute  and 
necessitous  circumstances  as  well. 

[2]  It  Is  substantially  held  In  Furlow  v. 
State,  78  Tex.  Cr.  R  644,  182  S.  W.  308. 
that  if  a  husband  and  wife  separate,  she 
having  means  of  support  at  the  time,  his 
failure  to  support  ber  or  furnish  her  such 
means  as  he  can  thereafter  will  not  make 
him  guilty  of  a  violation  of  this  statute, 
where  it  is  shown  that  she  made  no  effort 
to  obtain  support  from  him,  or  to  bring 
knowledge  to  him  tbat  she  was  in  a  condition 
of  need. 

Authorities  are  collated  in  Verse  v.  State, 
193  S.  W.  303,  which  hold  that  the  facts 
in  the  case  must  be  such  as  to  show  a  will- 
ful desertion,  neglect,  or  refusal  to  provide 
in  order  to  meet  the  requirements  of  the 
law. 

In  the  instant  case  no  such  facte  are 
shown.     It  is  true  that  the  wife  says  her 


husband  deserted  her  and  left  her  In  neces- 
sitous circumstances  nine  days  before  she 
filed  a  complaint  against  him,  but  the  record 
otherwise  is  barren  of  facts  which  show  ei- 
ther desertion,  or  that  she  was  necessitous. 
Due  regard  must  be  bad  in  cases  such  as 
this  to  the  situation  of  the  parties.  Ap- 
pellant was  a  salaried  fireman  of  the  city 
of  Ft  Worth,  receiving  $66  per  month,  and 
his  duties  permitted  him  •  only  one  day  and 
night  at  hoals  in  each  week.  It  is  uncon- 
troverted  that  he  had  arranged  credit  at 
a  grocery  store  only  a  block  from  his  home, 
and  just  prior  to  the  alleged  desertion  bad 
paid  $20  on  his  grocery  bill,  and  the  grocer 
testified  that  the  wife  could  have  continued 
to  get  goods  upon  credit  and  that  be  would 
have  let  her  have  the  same  as  he  had  there- 
tofore done.  She  admits  that  after  the  date 
of  the  alleged  desertion  she  made  no  effort 
to  get  groceries,  money,  support,  or  anything 
else  from  the  appellant  Just  what  day  the 
alleged  desertion  occurred  is  a  bit  conjec- 
tural, and  what  occurred  between  the  parties 
is  wholly  left  out  of  the  record.  We  have 
searched  the  entire  evidence  carefully  to  see 
if  any  of  the  witnesses  Bay  anything  as  to 
why  or  how  or  under  what  circumstances  the 
alleged  desertion  or  separation  was  had. 
Appellant  says  there  waa  no  separation  as 
far  as  he  was  concerned;  that  he  went  home 
to  dinner  from  his  work  about  September 
20th,  and  found  his  house  empty,  his  wife 
and  baby  and  furniture  all  gone. 

The  wife  details  no  conversation  occurring 
on  the  day  of  the  alleged  desertion,  other 
than  that  he  came  home  about  11  p.  m.  the 
night  before,  and  she  asked  him  what  made 
him  late,  and  he  told  ber  it  was-  none  of  her 
"damned"  business.  As  to  what  passed  be- 
tween them  on  the  day  she  says  he  deserted 
her,  we  are  left  wholly  in  the  dark.  Wheth- 
er he  told  her  he  was  tired  of  home  life,  and 
no  longer  loved  ber,  or  that  he  did  not  in- 
tend to  live  with  her,  or  to  come  back,  or 
further  support  her,  or  whether  they  parted 
in  good  will  or  111  humor,  or  whether  he  re- 
moved any  of  his  belongings  or  not— all  these 
details  and  all  others  are  absolutely  omitted. 
The  wife  says  that  she  filed  the  complaint 
against  her  husband  on  October  2,  1918,  and 
that  at  that  time  she  had  been  deserted  by 
her  husband  for  nine  days.  She  says  that 
when  he  "deserted"  her  he  left  her  three 
days'  provisions;  that  he  left  her  all  the 
furniture  they  had  accumulated,  which  she 
at  once  sold  and  appropriated  the  proceeds. 
She  also  admits  that  during  this  nine  days' 
interval  after  the  alleged  desertion,  and  be- 
fore she  filed  the  complaint,  appellant's  fa- 
ther paid  her  $10  for  him.  She  also  admits 
tbat  she  made  no  effort  to  communicate  with 
him,  or  to  obtain  any  money,  or  provisions,  or 
support  from  him  or  on  his  account  prior  to 
the  filing  of  the  complaint     We  have  de- 
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tailed  these  facta  at  length,  because,  In  our 
opinion,  they  wholly  fall  to  show  a  case  of 
willful  desertion  of  the  wife  and  the  leav- 
ing of  her  In  needy  and  necessitous  circum- 
stances. 

Things  might  have  occurred  between  the 
husband  and  wife  on  the  day  of  the  alleged 
desertion,  which  are  not  disclosed  by  this 
record,  which  might  be  sufficient  to  show 
that  there  was  no  Intention  on  appellant's 
part  to  return  home.  Things  might  have 
occurred  there  between  them  which  would 
justify  the  conclusion  that  he  was  willfully 
deserting  her;  but,  if  so,  the  record  does 
not  present  such  facts  to  us.  The  salary 
of  the  husband  was  very  small,  and,  as  far 
as  the  record  discloses,  went  to  pay  for  gro- 
ceries and  make  a  possible  payment  upon 
the  house,  and  it  is  quite  possible  that  the 
wife  may  not  have  had  those  things  which 
she  desired  or  felt  were  her  due ;  but  where 
the  husband  furnishes  to  his  wife  such 
things  as  are  In  accord  with  his  income  and 
with  their  station  in'  life,  and  where  the 
proof  shows  that  she  has  credit  upon  which 
she  may  obtain  the  necessary  things  of  life, 
and  a  home  In  which  are  sufficient  comforts 
to  enable  her  to  live,  and  a  reasonable  share 
of  the  money  he  earned,  and  there  is  no 
showing  as  to  why  she  left  these  things  and 
refused  to  further  avail  herself  of  them,  we 
have  no  option  but  to  hold  that  the  law  Is 
not  shown  to  have  been  violated. 

The  Judgment  of  the  lower  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


(85  Tex.  Cr.  R.  97) 

FOVELLA  v.  STATE. 


(No.  6344.) 

March 


(Court  of  Criminal  Appeals  of  Texas, 
19,  1919.) 


Criminal  Law  <g=1000(l)  —  Absence  or 
Bill  or  Exceptions— Affirmance. 
In  the  absence  of  bill  of  exceptions  and 
statement  of  facta,  judgment  will  be  affirmed, 
the  indictment  being  sufficient,  and  no  funda- 
mental error  appearing. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; W.  D.  Howe,  Judge. 

STermlna  Fovella  was  convicted  of  receiv- 
ing and  concealing  stolen  property,  and  she 
appeals.    Affirmed. 

'E.  A.  Berry,  Asst  Atty.  Gen.,  for  the  State. 

LATTIMORB,  3.  In  this  case  the  appel- 
lant was  tried  for  the  offense  of  receiving 
and  concealing  stolen  property  valued  at 
more  than  $50,  and  was  convicted,  and  her 
punishment  fixed  at  confinement  in  the  state 
penitentiary  for  a  term  of  two  years. 

The  case  is  before  this  court  without  a 


bill  of  exceptions  or  a  statement  of  facts; 
the  motion  for  new  trial  complains  of  cer- 
tain errors,  the  decision  of  which  would  be 
governed  by  the  facts  if  properly  before  ns; 
but  In  the  absence  of  a  statement  of  facts 
we  cannot  tell  whether  the  matters  com- 
plained of  were  error  or  not. 

The  Indictment  sufficiently  charges  the 
offense,  and,  there  appearing  no  fundamental 
errors,  the  judgment  of  the  lower  court  Is 
affirmed. 


CONNOR  v.  STATE. 


(86  TAX.  Cr.  R.  98) 
(No.  5352.) 


(Court  of  Criminal  Appeals  of  Texas.    March  19, 
1910.) 

1.  Indictment   and    Information    4S=»176— 
Variance— Proving  Date  Alleged. 

That  indictment  charged  that  burglary  was 
committed  on  December  1st,  and  the  evidence 
showed  that  accused  was  on  the  18th  of  the 
same  month  found  in  possession  of  property 
which  came  out  of  the  burglarised  house,  would 
not  create  a  fatal  variance. 

2.  Indictment   and   Information   «=>176— 
Variance— Pbovino  Date  Alleged. 

The  facts  may  show  that  the  offense  was 
committed  either  before  or  after  the  alleged  date, 
provided  the  date  fixed  in  the  indictment  pre- 
cedes the  return  of  the  indictment. 

3.  Burglary    «$=»41(1)  —  Evidence—  SUFFI- 
CIENCY. 

In  prosecution  of  defendant  servant  for  bur- 
glarising his  master's  house  at  night,  evidence 
held  sufficient  to  support  conviction. 

4.  Criminal  Law  *=>1159(1)— Review— Prov- 
ince or  Jury. 

In  prosecution  for  burglary,  the  jurors  were 
the  judges  of  the  facta. 

5.  Burglary  «=>2— Liability  or  Domestic 
Servant  of  Owner. 

The  fact  that  defendant  was  a  domestic  serv- 
ant of  the  owner  of  the  house  burglarized  was 
immaterial,  where  his  service  was  that  of  a  deliv- 
ery boy  and  he  had  no  authority  in  the  house  at 
night 

Appeal  from  Criminal  District  Court,  Har- 
ris County;  C.  W.  Robinson,  Judga 

Chute  Connor  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

W.  A.  Rowe,  of  Houston,  for  appellant 
E.   A.   Berry,   Asst.   Atty.    Gen.,   for   the 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  burglary,  his  punishment  being  as- 
sessed at  two  years'  confinement  in  the  pen- 
itentiary. 

[1,2)  The  Indictment  charged  that  the 
burglary  was  committed  on  the  1st  day  of 
December,  1918.     Evidence  was  introduced 
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that  the  property  which  came  out  of  the 
house  and  disposed  of  by  appellant  was 
found  in  his  possession,  and  was  delivered 
to  the  party  to  whom  he  sold  it  about  the 
18th  or  19th  of  December.  The  contention 
was  made  by  appellant  that  there  is  a  fatal 
variance,  in  that  the  property  was  taken 
or  found  in  his  possession  on  the  18th,  and 
the  indictment  alleged  the  burglary  occur- 
red on  the  1st  of  the  month  prior  thereto, 
and  he  says:  "It  is  such  an  elementary 
principle  of  law  on  this  question  that  a  con- 
viction for  an  offense  cannot  stand,  com- 
mitted after  the  date  alleged  in  the  indict- 
ment;" that  he  deemed  it  unnecessary  to 
cite  authorities  to  support  that  proposition. 
We  are  of  opinion  that  counsel  1b  In  error  in 
tbe  assertion  of  this  proposition.  As  we  un- 
derstand the  law,  the  indictment  may  allege 
the  time,  and  the  proof  may  not  correspond 
with  it  literally;  but  the  state  would  be 
permitted  to  prove  any  date  prior  to  the 
filing  the  indictment  and  within  the  period 
of  limitation.  This  question  has  been  before 
the  court  in  other  cases.  See  Herrera  v. 
State,  75  Tex.  Cr.  R.  120,  1T0  S.  W.  719; 
James  v.  State,  72  Tex.  Cr.  R,  467,  163  S. 
W.  61;  Perry  v.  State,  68  Tex.  Or.  R,  644, 
166.  S.  W.  263.  The  pleader  may  allege  one 
date ;  the  evidence  may  not  correspond  with 
that  date.  The  facts  may  show  that  the  of- 
fense was  committed  either  before  or  aft- 
er the  alleged  date,  provided  tbe  date  fixed 
in  the  Indictment  precedes  the  return  of  the 
Indictment  by  the  grand  jury. 

[8-6]  It  is  contended  that  the  evidence  is 
not  sufficient  to  support  the  conviction.  We 
have  carefully  read  the  testimony,  and  it 
occurs  to  us  that  counsel  Is  in  error  in  this 
contention.  The  facts  show  that  appellant 
was  in  the  employ  of  the  owner  of  the  bur- 
glarized house,  which  was  a  business  con- 
cern, and  took  from  the  bouse  some  bran, 
oats,  and  flour,  and  sold  it  to  another  party. 
The  defendant  so  testifies.  He  also  testi- 
fied to  facts  that  would  show  it  was  not  a 
burglary,  but  that  he  had  taken  the  proper- 
ty during  business  hours  from  the  house 
while  the  doors  were  all  open.  Had  the  Jury 
believed  this  testimony,  they  would  have 
undoubtedly  acquitted  him,  for  such  facts 
would  not  constitute  burglary.  But  the 
state's  theory  is,  and  its  testimony  shows, 
that  the  house  was  broken  at  night  and  the 
goods  taken.  Appellant  also  testified  that 
he  took  property  from  the  house  on  the  18th 
of  the  month.  The  state's  evidence  shows 
that  the  house  was  broken  about  the  1st  of 
the  month,  and  had  been  broken  previously 
on  two  or  three  occasions,  and,  as  one  of 
the  witnesses  says,  from  the  1st  to  about  the 
18th.  The  fact  that  appellant  had  the  prop- 
erty on  the  18th  would  not  necessarily  in- 
dicate that  he  had  not  taken  It  prior  to  that 
time.  ■  He  testified  he  did  not,  but  the  Jury 


were-  tbo  Judges  of  the  facts,  and.  If  the 
house  was  broken  at  the  time  indicated  by 
the  state's  testimony,  the  jury  had  a  right 
to  so  believe.  We  axe  of  opinion  that  the 
fact  that  he  was  a  domestic  servant  would 
be  Immaterial,  If  he  burglarized  the  bouse 
as  contended  by  the  state.  He  was  not  a 
domestic  servant  In  connection  with  the  fam- 
ily residence.  His  service  was  that  of  a  de- 
livery boy  or  man,  carrying  feed  and  gro- 
ceries from  the  house  to  the  parties  who 
purchased.  He  had  no  authority  in  the 
house  at  night,  and  no  right  to  be  in  there 
by  breaking.  The  breaking  was  by  force 
and  from  the  outside,  under  the  state's  tes- 
timony. Whether  he  was  a  domestic  serv- 
ant or  not  would  not  Justify  him  In  breaking 
the  house,  nor  relieve  him  from  the  charge 
of  burglary.  See  Neiderluck  v.  State,  23 
Tex.  App.  38,  3  S.  W.  573;  Peters  v.  State, 
33  Tex.  Or.  R.  170,  26  S.  W.  61;  Love  v. 
State,  52  Tex.  Cr.  R.  84,  105  S.  W.  791. 

There  is  a  bill  of  exceptions  complaining 
of  the  statement  of  the  court  during  the  ex- 
amination of  the  witness  Blunt.  Without 
discussing  this,  we  are  of  opinion  it  is  not 
of  sufficient  Importance  or  bearing  to  require 
a  reversal  of  the  judgment,  especially  as  ex- 
plained by  the  court 

Finding  no  reversible  error  in  tbe  record, 
tbe  judgment  is  affirmed. 


(86  Tex.  Or.  R.  61) 
CHANCE  v.  STATE.    (No.  5339.) 

(Court  of  Criminal  Appeals  of  Texas.     March 
12,  1919.) 

1.  Intoxicating  Liquors  <8=»146{1,  8),  169— 
Unlawful  Sales. 

Under  local  option  law,  one  who  sells  in- 
toxicating liquors  or  acts  as  agent  of  another 
selling  intoxicating  liquors  is  guilty  of  crime, 
but  one  who  acts  purely  for  accommodation  of 
purchaser  is  not  guilty  of  crime. 

2.  Criminal  Law   <8=>792(2)— Local  Option; 
Law — Instructions— "Principal." 

In  prosecution  for  unlawful  sale  of  intoxi- 
cating liquor,  where  defensive  theory  raised  by 
evidence  was  that  accused  was  not  interested  in 
sale,  bnt  acted  solely  for  accommodation  of  pur- 
chaser, it  was  error  for  court,  in  addition  to 
submission  of  such  issue,  to  instruct  on  law 
of  principals  embodying  substance  of  Pen.  Code 
1911,  art.  74,  defining  a  principal  as  one  who, 
knowing  of  unlawful  act  and  being  present  at  its 
commission,  aids  and  encourages  it. 

[Ed.  Note;.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Princi- 
pal.] 

Appeal  from  Criminal  District  Court, 
Bowie  County ;  P.  A.  Turner,  Judge. 
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Walter  Chance  was  convicted  for  an  un- 
lawful sale  of  Intoxicating  liquors;  and  be 
appeals.       Reversed  and  remanded.' 

O.  B.  PIrkey,  of  New  Boston,  for  appel- 
lant. 

E.  A.  Berry,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  The  conviction  Is  for  the 
unlawful  sale  of  Intoxicating  liquors,  In  a 
part  of  the  state  where  such  liquors  were 
prohibited  under  the  local  option  law. 

The  state's  evidence  showed  that  the  pur- 
chaser asked  appellant  if  he  could  obtain 
some  whisky  for  him;  that  appellant  con- 
sented to  do  so,  stating  that  a  pint  would 
cost  $3,  and  that  some  time  thereafter  he  re- 
turned and  delivered  a  pint  of  whisky,  the 
purchaser  paying  him  $3  therefor. 

[1]  The  appellant's  theory  and  testimony 
was  to  the  effect  that  the  purchaser  asked 
Mm  to  get  some  whisky  for  him,  and  that 
on  appellant's  promise  to  try  to  buy  some 
for  him  the  purchaser  gave  him  $3  for  that 
purpose,  which  he  afterwards  used  in  buying 
for  the  purchaser  the  pint  of  whisky  which 
he  delivered.  He  claimed  that  he  bought  it 
from  one  Rudy,  and  introduced  some  cor- 
roborating evidence.  He  claimed  to  have 
no  interest  in  the  matter  further  than  to 
accommodate  the  purchaser.  There  arose 
from  this  evidence  three  theories:  First,  that 
appellant  sold  the  whisky;  second,  that  he 
acted  as  the  agent  of  Rudy,  the  seller,  in 
either  of  which  events  he  would  be  guilty; 
and,  third,  that  he  acted  purely  for  the  ac- 
commodation of  the  purchaser,  and  was 
without  interest  in,  and  derived  no  benefit 
'from,  the  transaction.  In  this  event  he 
would  not  have  been  guilty. 

[2]  The  court,  in  addition  to  the  submis- 
sion of  the  Issues  mentioned,  instructed  the 
Jury  on  the  law  of  principals,  embodying  the 
substance  of  the  statute  (article  74,  Penal 
Code)  defining  a  principal  as  one  who,  know- 
ing of  the  unlawful  act,  and  being  present  at 
its  commission,  aids  or  encourages  it. 

Looking  alone  to  the  definition  of  princi- 
pals, it  can  be  plausibly  contended  that  one 
who,  knowing  the  sale  of  intoxicating  liquor 
is  unlawful,  aids  and  encourages  the  un- 
lawful act  by  making  the  purchase  is  a 
principal.  To  regard  him  so  would  tend,  to 
obstruct  the  conviction  of  the  seller  by  ren- 
dering unavailable  to  the  state  the  testimony 
of  the  purchaser.  To  obviate,  this  disadvan- 
tage the  Legislature  declared  that  the  pur- 
chaser was  not  an  accomplice  (Penal  Code, 
art.  602) ;  and  this  court,  in  construing  the 
law  has  held  that  be  was  not  a  principal. 
Sears  v.  State,  35  Tex.  Cr.  R.  442,  34  S.  W. 
124;  Fox  v.  State,  53  Tex.  Cr.  R.  155,  109  S. 
W.  370;  Trinkle  v.  State,  59  Tex.  Cr.  R.  257,. 
127  S.  W.  1060.  The  uniform  holdings  of 
this  court  are  to  the  effect  that,  where  the 


defensive  theory  raised  by  the  evidence  is 
that  the  accused  was  not  interested  in  the 
sale  and  not  acting  as  the  agent  of  the  sell- 
er, but  acted  solely  for  the  accommodation 
of  the  purchaser  in  obtaining  the  liquor  foe 
him,  the  jury  should  be  Instructed  affirma- 
tively that  this  theory  being  sustained,  an' 
acquittal  should  result.  Cowley  v.  State, 
72  Tex.  Cr.  R.  173,  161  8.  W.  472;  Scott  v. 
State,  .70  Tex.  Cr.  R.  57,  153  S.  W.  872; 
Branch's  An.  P.  C.  p.  713,  art  1248,  and  eases 
listed. 

The  charge  on  the  law  of  principals  is  in 
conflict  with  the  defense  of  agency  for  the 
purchaser,  in  that  it  leads  to  the  conclusion 
that  the  act  of  the  agent  in  buying  the  liq- 
uor for  the  purchaser  was  such  "aid  or  en- 
couragement" of  the  seller  as  would  make 
the  agent  guilty  as  a  principal.  Its  effect 
is  to  confuse  and  mislead  the  Jury  as  to  the 
true  rule  of  law  by  which  they  are  to  be 
governed.  The  court,  in  our  opinion,  should 
have,  In  response  to  appellant's  objection  to 
the  charge,  eliminated  the  charge  on  princi- 
pals. The  appellant  requested  a  more  com- 
prehensive and  accurate  charge  on  the  law 
of  agency,  and  on  another  trial  It  should,  If 
requested,  be  given  or  embodied  in  the  court's 
charge. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


LAMM  t.   STATE. 


(85  Tex.  Or.  R.  48) 
(Nov  6817.) 


(Court  of  Criminal  Appeals  of  Texas. 
.  12,  1D19.) 


March 


Husband   and   Win:    <g=»313  —  Desertion 
—Evidence—  Sotficienct. 
In  prosecution  for  willful  desertion  of  wife, 
evidence  held  insufficient  to  support  conviction. 

Appeal  from  Kendall  County  Court;  J.  W. 
Lawhon,  Judge. 

Louis  V.  Lamm  was  convicted  of  willfully 
deserting  his  wife,  and  appeals.  Reversed 
and  demanded. 

W.  C.  Linden  and  Joe  H.  H.  Graham,  both 
of  San  Antonio,  for  appellant. 
E.  A.  Berry,  Asst.  Atty.  Gen.,  for  the  State, 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed under  a  charge  of  willfully  deserting,, 
neglecting  and  refusing  to  provide  for  his 
wife. 

The  evidence  discloses  that  appellant  mar- 
ried the  daughter  of  a  man  named  Reinhard 
about  seven  years  prior  to  the  trial  of  this 
case,  Reinhard  testified  he  bought  them  a 
hqme  for  which  he  paid  $2,200.  After  living 
on  It  for  some  time  appellant  suggested  to 
his  father-in-law  that  be  would  like  to  go. on 
one  of.  his  farms.    Reinhard  permitted  this. 
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Appellant  lived  upon  the  farm  awhile.  When 
this  move  was  made  he  sold  the  home  In  town 
given  him  by  his  father-in-law,  and  pur- 
chased another  town  home  for  $1,300.  The 
remainder  of  the  money  seems  to  have  been 
Invested  in  Jersey  cows  for  dairy  purposes. 
In  December,  1917,  appellant's  wife  gave 
birth  to  her  second  child.  Her  mind  became 
deranged,  and  appellant  moved  back  to  town, 
and  for  a  month  lived  with  bis  father-in-law, 
and  then  moved  to  his  home.  Appellant  went 
Into  the  Jitney  business.  The  living  made 
from  it  was  rather  precarious;  at  least 
not  very  satisfactory.  He  went  to  Camp 
Stanley  and  secured  work.  This  gave  him  a 
definite  and  certain  employment.  He  spent 
his  time  pretty  closely  about  home  until  his 
wife's  mind  improved  before  going  to  Camp 
Stanley.  Camp  Stanley  Is  a  few  miles  away 
from  his  residence.  Relnhard's  feelings  were 
quite  hostile  to  defendant.  He  testified  there 
were  some  financial  transactions  between 
himself  and  defendant.  Among  other  things, 
he  stated  defendant  owed  him  a  note  for 
$100,  and  had  owed  It  for  a  number  of  years, 
and  that  at  one  time  be  advanced  him  $32  to 
pay  for  repairs  on  the  radiator  of  his  auto- 
mobile. Some  of  the  Jersey  cattle  taken  to 
the  farm  by  appellant  were  sold,  and  Rein- 
bard  got  the  proceeds ;  $50  at  one  time  and 
$80  at  another,  which  Reinhard  mentions. 
He  still  claims  that  appellant  owed  him  the 
'$100  note,  which  was  of  about  six  years 
standing.  He  seemed  to  know  nothing  about 
tbe  amount  of  money  appellant  earned,  or 
furnished  his  family,  or  wbat  necessaries  ap- 
pellant furnished  his  wife.  Reinhard  says 
that  he  would  send  them  butter  and  eggs, 
and  also  paid  one  small  grocery  bill  at  Mr. 
Davis'  grocery  store.  He  testifies,  further, 
that  with  appellant's  permission  he  took 
appellant's  wife  to  San  Antonio  and  left  her 
with  an  aunt  of  appellant,  but  he  did  not 
know  who  paid  her  expenses  in  San  Antonio; 
that  he  himself  did  not,  and  that  after  she 
bad  been  there  two  or  three  weeks,  without 
appellant's  knowledge  or  consent,  he  went 
for  and  brought  her  to  his  house,  where  she 
was  still  living  at  the  time  of  the  trial;  that 
he  went  to  appellant's  house  and  locked  the 
door  and  nailed  up  the  windows  and  carried 
the  keys  off  and  kept  them,  and  still  has 
them.  He  says  that  the  things  he  had  fur- 
nished his  daughter  and  given  her  amounted 
to  about  $100  in  value. 

Appellant's  testimony  is  that  he  went  to 
the  farm  mentioned  and  remained  awhile; 
that  his  wife's  mind  became  deranged;  that 
she  gave  birth  to  a  child  in  1917;  that  he 
moved  to  town,  and  shortly  after  moving  her 
to  town  went  to  his  own  home,  where  he 
took  care  of  her ;  that  he  went  In  the  jitney 
business  to  make  a  living;  that  it  was  not  a 
very  satisfactory  way  of  earning  a  living  by 
such  precarious  Jobs;  that  after  his  wife  got 
well  and  recovered  her  mind  he  went  to  work 


at  Camp  Stanley;  that  he  worked  there  and 
received  his  wages  and  would  go  home  at 
night ;  that  the  expense  of  running  backward 
and  forward,  the  cost  of  gasoline  and  other 
expenses,  were  beyond  what  he  thought  was 
proper,  so  he  limited  his  visits  to  three  times 
a  week,  working  In  the  day  and  going  home, 
spending  the  night;  that  he  furnished  bis 
wife  all  the  money  he  could  spare,  and  that 
he  furnished  her  with  ample  groceries  and 
necessities,  amounting  to  something  like  $6 
or  $7  a  week.  In  this  he  is  sustained  by  two 
merchants  with  whom  he  and  his  wife  trad- 
ed, whose  names  are  Davis  and  Wendler. 
Davis  testified  that  he  had  done  business 
with  appellant  Indirectly;  that  he  had  de- 
livered groceries  to  appellant's  family.  These 
groceries  were  paid  for  twice  by  Mrs.  Mills; 
they  were  cash  sales  of  between  $1  and  $2 
eacb  time,  and  that  Mrs.  Mills'  boy  came  to 
his  store  with  a  note  from  Mrs.  Lamm,  asking 
for  groceries  for  defendant,  and  he  sent  her 
groceries,  and  charged  them  to  defendant 
Another  time  this  boy  came  with  a  note,  and 
he  asked  if  defendant  was  at  home,  and  was 
Informed  that  he  was  not,  so  he  phoned  Mr. 
Reinhard,  and  asked  him  if  he  should  send 
the  groceries,  and,  being  answered  in  the 
affirmative,  he  sent  them.  This  Is  the  bill 
that  Mr.  Reinhard  says  he  paid.  He  says 
Mrs.  Mills  often  came  over  for  groceries,  and 
he  gave  them  to  her,  and  she  paid  for  them ; 
that  he  did  not  know  whether  those  groceries 
were  for  Mrs.  Mills  or  for  Mrs.  Lamm.  He 
further  stated  at  different  times  appellant 
came  to  his  store  and  bought  groceries  and 
paid  cash.  This  was  before  he  went  to  work 
at  Leon  Springs.  After  that  he  did  not  re- 
member whether  he  came  to  the  store  and 
bought  groceries  or  not  The  only  bill  of 
groceries  ever  paid  for  by  Reinhard  was  the 
bill  which  he  delivered  to  Mrs.  Mills,  already 
mentioned.  Wendler  testified  he  was  In  tbe 
mercantile  business,  and  was  acquainted  with 
defendant  and  had  known  him  for  years; 
that  he  had  traded  at  his  place  a  long  time, 
and  had  traded  there  during  tbe  time  he 
lived  at  Kritzberg  on  Relnhard's  farm,  and 
after  that  time  when  he  lived  in  Boerne  and 
out  in  Oak  Park.  The  sales  witness  made  to 
defendant  were  cash  transactions,  and  aver- 
aged from  $5  to  $7  per  week  for  groceries. 
He  bought  groceries  at  the  rate  of  from  $5 
to  $7  per  week  all  during  the  time  he  was  at 
Kritzberg  and  at  Oak  Park  up  until  the  time 
he  went  to  work  at  Camp  Stanley,  which  was 
about  three  months  before.  Since  that  time 
he  had  not  bought  groceries  to  any  consider- 
able amount  from  witness.  He  says  Reinhard 
did  not  pay  him  any  money,  that  defendant 
paid  him,  and  that  these  sales  would  occur 
anywhere  from  one  to  three  times  a  week, 
and  were  all  cash  sales.  The  witness  Adler 
testified  that  he  had  known  defendant,  and 
that  he  traded  with  him  for  years;  that  he 
was  a  baker;  that  appellant  bought  bread 
from  him  about  two  or  three  times  a  week ; 
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that  appellant  would  buy  30  to  40  cents  worth 
of  bread  every  two  or  three  days,  and  on 
Saturdays  he  usually  bought  more  than  that, 
and  such  things  as  ginger  cake,  coffee  cake 
and  stuff  that  average  about  90  cents  to  $1.30 
a  week;  that  the  defendant  still  buys  bread 
from  him;  that  while  defendant  lived  at  Oak 
Park  be  bought  about  30  cents  worth  every 
other  day.  Mrs.  Mills  testified  that  she  knew 
the  defendant,  and  had  worked  for  him  for 
some  time;  that  she  helped  cook  and  wash. 
She  says: 

"I  got  things  at  DaviB'  store,  and  Mr.  Rein- 
hard  sent  things.  I  didn't  work  all  day.  I 
got  there  about  9  or  10  o'clock  in  the  morning, 
and  worked  until  3  or  4  o'clock  in  the  afternoon. 
I  was  hired  by  Mr.  Reinhard,  and  I  was  dis- 
charged because  the  defendant  said  he  could 
not  pay  any  longer.  The  defendant  paid  me  $9 
for  the  time  I  was  there.  I  was  not  there  at 
night,  and  I  don't  know  whether  Mr.  Lamm  was 
there  at  night  or  not" 

Mrs.  Layton  testified  that  she  worked 
sometimes  at  defendant's  place  in  Mrs.  Mills' 
place  when  Mrs.  Mills  wanted  to  go  away 
anywhere.  She  saw  while  she  was  there 
bread,  bacon, '  and  potatoes,  but  they  were 
short  of  wood. 

Appellant  testified  to  buying  groceries 
and  staying  with  his  wife  until  she  recov- 
ered from  her  Insanity  and  sickness,  and  that 
he  worked  around  home  and  took  care  of  her 
and  furnished  her  a  home  and  the  necessities, 
and  that  when  his  wife  recovered  sufficiently 
he  went  to  Camp  Stanley  to  work,  and  went 
home  at  night  until  he  was  spending  what 
he  thought  too  much  money  In 'going  home 
every  night,  and  that  he  lessened  his  visits 
to  three  nights  a  week,  making  arrangements 
to  live  cheaper  at  Camp  Stanley,  and  that  he 
furnished  his  wife  with  money  with  which  to 
buy  groceries  and  the  necessities  of  life,  and 
that  he.  furnished  her  all  the  money  he  could 
make  and  spare,  and  that  it  was  out  of  this 
money  she  paid  for  the  groceries  at  Davis' 
and  Wendler's,  where  she  did  make  purchas- 
es, and  that  on  one  of  his  visits  home  his 
wife  asked  his  permission,  or  If  he  had  any 
objection,  to  her  going  to  San  Antonio  with 
her  father;  that  her  father  would  take  her 
if  she  would  go ;  that  he  gave  his  permission, 
and  she  went  to  San  Antonio,  where  he  made 
arrangements  to  pay  her  board  while  she  re- 
mained, and  did  pay  her  board,  except  In 
part,  which  he  agreed  to  pay  In  work  to  his 
aunt,  with  whom  his  wife  was  staying. 
Without  his  knowledge,  shortly  before  the 
Institution  of  this  suit,  Relnhard  went  to 
San  Antonio  and  brought  appellant's  wife 
home  to  his  (Relnhard's)  house,  and  that  when 
he  ascertained  that  she  had  returned  he 
went  home  and  found  his  house  locked  and 
the  windows  nailed  up,  and  he  was  unable  to 
get  In  his  home.  This  prosecution  was  then 
instituted.  The  witness  Relnhard  also  testi- 
fied: 


"It  is  a  fact  that  I  offered  to  dismiss  this 
prosecution  if  this  property  which  he  sold  was 
deeded  back." 

It  seems  that  appellant  owed  $350  on  the 
place,  and  that  there  were  some  extra  lots' 
In  addition  to  that  upon  which  the  residence 
was  situated ;  that  he  sold  these  lots  to  meet 
outstanding  obligations.  Relnhard  objected 
to  this,  and  wanted  these  lots  deeded  back, 
and  offered  to  dfamlas  the  prosecution  If  ap- 
pellant would  deed  them  back.  This  we  think 
is  a  fair  statement  of  the  testimony.  The 
wife  did  not  testify. 

We  are  of  opinion  this  evidence  does  not 
show  a  desertion  by  appellant  of  his  wife. 
There  was  no  evidence  of  desertion,  unless  It 
is  found  in  the  fact  that  he  had  not  lived  with 
her  since  his  father-in-law  took  her  to  his 
house  Just  before  the  institution  of  this  pros- 
ecution. If  there  Is  any  desertion  in  this  act 
it  occurs  to  us  it  was  by  the  wife;  at  least 
her  father  testifies  he  took  her  to  his  house, 
and  practically  took  possession  of  appellant's 
home  and  locked  and  nailed  it  up.  Nor  do 
we  believe  the  evidence  sufficient  to  show 
that  she  was  in  necessitous  circumstances,  or 
that  he  failed  to  provide  for  her.  The  testi- 
mony seems  to  be  uncontroverted  that  while 
she  was  living  at  home  during  his  absence  at 
Camp  Stanley  he  furnished  her  money  with 
which  she  purchased  groceries.  This  is 
shown  by  himself  and  the  other  witnesses 
mentioned.  He  made  but  few  If  any,  ac- 
counts; his  wife  was  paying  cash  for  gro- 
ceries, and  appellant  furnished  the  money  to 
his  wife;  and  he  is  not  contradicted  by  the 
testimony.  Take  the  case  as  it  stands,  We 
are  of  opinion  the  evidence  is  not  sufficient  to 
support  the  conviction. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


LAGOW  v.    STATE. 


(88  To.  Cr.  R.  68) 

(No.   5071.) 


(Court  of  Criminal  Appeals  of  Texas.     March 
12,  1919.) 

1.  Cbiminai,  Law  «=>607(1)— "Accomplice" 
Testimony. 

Prisoner  in  Jail,  who  picked  np  from  ground 
near  window  a  file  thrown  there  by  defendant, 
was  an  "accomplice"  of  defendant,  charged  with 
having  conveyed  file  to  prisoner  to  aid  him  and 
others  to  escape,  though,  seemingly,  one  in- 
carcerated, who  merely  accepts  means  provided 
by  one  outside  to  effect  his  escape,  is  not  with- 
in the  accomplice  rule. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

2.  Cbiminai,  Law  <8=»511  (3)  —  Accomplice 
Testimony— Cobboboration—  Circumstan- 
tial Evidence. 

Before  possession  of  a  file  by  defendant, 
charged  with  conveying  it  to  a  prisoner  in  jail 
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to  aid  him  to  escape,  could  become  basis  tor 
inference  that  he  caused  it  to  be  conveyed  to  jail 
(the  inference  corroborating  the  accomplice  tes- 
timony of  the  prisoner),  it  was  necessary  that 
his  possession  be  established  beyond  a  reason- 
able doubt  by  evidence  meeting  legal  test  of 
circumstantial  evidence. 

8.  Cbimtnal  Law  <9=558,  554— Rejection  ob 
Disbelief  or  Testimony. 
The  jury  was  authorized  to  reject  or  disbe- 
lieve defendant's  testimony  and  that  of  his  wit- 
nesses on  controverted  matters. 

4.  Criminal  Law  «J=>511(2)  —  Accomplice 
Testimony— Corroboration. 

Under  Vernon's  Ann.  Code  Cr.  Proc.  1916, 
art.  801,  jury  were  not  authorized  to  convict 
defendant,  charged  with  having  conveyed  file  to 
prisoner  in  jail  to  aid  him  to  escape,  on  testi- 
mony of  such  prisoner,  an  accomplice,  unless 
they  believed  prisoner's  testimony  was  true,  that 
it  showed,  with  other  evidence,  defendant's 
guilt,  and  was  corroborated  by  other  testimony 
tending  to  connect  defendant  with  offense* 

5.  Criminal  Law  «=»511(2)  —  Accomplice 
Testimony — Corroboration —  Sufficiency 
of  Evidence. 

In  prosecution  for  conveying  file  to  prison- 
er in  jail  to  aid  him  to  escape,  evidence  held  in- 
sufficient to  establish  defendant's  possession  of 
file  in  corroboration  of  accomplice  testimony  of 
prisoner,  charged  to  have  been  aided. 

Appeal  from  District  Court,  Hale  County; 
R.  C.  Joiner,  Judge. 

S.  F.  Lagow  was. convicted  of  conveying  a 
file  to  a  prisoner  in  jail  to  aid  him  to  escape, 
and  appeals.  Judgment  reversed,  and  cause 
remanded. 

See,  also,  107  S.  W.  217. 

W.  W.  Kirk,  of  Plainview,  for  appellant. 
E.  A  Berry,  Asst  Atty.  Gen.,  for  the  State. 

MORROW,  J.  Appellant's  conviction  was 
upon  a  charge  that  he  conveyed  a  file  to  one 
-Crockett,  a  prisoner  in  jail,  for  the  purpose  of 
aiding  said  Crockett  to  escape. 

[1]  The  conviction  rests  upon  circumstan- 
tial evidence  alone.  Material  and  essential 
circumstances  were  testified  to  by  Crockett, 
the  prisoner  in  jail  named  in  the  Indictment, 
who  was  under  a  charge  of  felony.  If  the 
offense  was  committed,  this  witness  was  an 
accomplice.  According  to  the  state's  theory 
the  appellant  threw  a  certain  file  against  the 
jail  in  which  Crockett  was  confined  pur- 
suant to  an  agreement  with  Crockett  and 
another  prisoner  for  their  use  In  making  their 
escape.  It  fell  on  the  ground  near  a  window, 
and  was  picked  up  by  Crockett,  and  by  him 
conveyed  into  the  Jail  and  concealed.  His 
testimony,  therefore,  connected  him  with  the 
commission  of  the  crime  in  a  manner  that 
made  his  testimony  subject  to  the  statutory 
rules  governing  accomplice  testimony.  On 
this  subject  the  statute  declares: 


"A  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice,  unless  corroborated  by 
other  evidence  tending  to  connect  the  defendant 
with  the  offense  committed ;  and  the  corrobora- 
tion Is  not  sufficient,  if  it  merely  shows  the  com- 
mission of  the  offense."  Vernoa's  Texas  Orim. 
State,  vol.  2,  p,  ,782,  art  801. 

Prom  the  testimony  of  Crockett  there  was  a 
conspiracy,  to  which  he  and  appellant  and  the 
other  prisoners  were  parties,  to  secure  the  ■ 
escape  from  the  jail,  not  of' Crockett  alone, 
but  of  the  other  prisoners  as  well.  He  and 
the  other  prisoners,  according  to  his  state- 
ment, had  talked  the  matter  over  before  the 
appellant  was  put  In  Jail,  and  the  key  which 
Crockett  was  making  was  partly  completed 
before  the  appellant  was  put  in  jail,  and  the 
object  In  obtaining  the  smaller  file  was  that 
the  key  might  be  completed  and  used  by  the 
appellant  and  his  coconspirators:  'Under  this 
state  of  facts  he,  having,  as  he  says,  con- 
veyed the  file  into  the  jail  after  appellant 
put  it  within  his  reach,  would  have  been  an 
accomplice.  It  seems  that  one  Incarcerated, 
who  merely  accepts  the  means  provided  by  one 
outside  to  effect  his  escape,  is  not  within  the 
accomplice  rule.  Peeler  v.  State,  3  Tex.  App. 
533 ;  Veal  v.  State,  66  Tex.  Cr.  R.  221, 120  S. 
W.  173.  A  different  rule  applies,  however, 
where  the  purpose  Is  the  liberation  of  others. 
Hilllan  v.  State,  50  Ark.  523,  8  S.  W.  834; 
Luke  v.  State,  49  Ala.  30,  20  Am.  Rep.  269; 
State  v.  Duff,  144  Iowa,  142,  122  N.  W.  830, 
24  L.  R.  A.  (N.  S.)  625. 

The  criminating   testimony  given  by  the 
accomplice  was,  In  substance,  that  at  the 
time  the  offense  was  committed  he  was  con- 
fined in  Jail 'on  a  charge  of  felony,  and  had 
been  there  confined  for  some  months.     The 
appellant  was  placed  in  jail,  and  remained 
part  of  a  day  and  one  night.    The  witness 
Crockett  had  procured  a  piece  of  steel,  and 
was  in  possession  of  what  he  described  as  a 
12-inch  file,  -which  had  been  in  Jail  for  some 
time,  and  with  which  it  1b  not  claimed  ap- 
pellant had  any  connection.    There  were  two 
other  prisoners  in  Jail,  one  Hampton  and  one 
Waggener.     While    thus   engaged    he,   in    a 
conversation    with    Hampton,    expressed    a 
desire  for  a  smaller  file  In  order  that  he 
might  complete  the  key,  when  the  appellant, 
who  was  present,  said  that  he  had  about  the 
size  and  kind  of  file  that  was  wanted;   that 
nothing  further  was  said  about  the  file  at 
that  time.    Hampton  said  that  he  had  some 
saw  blades,  and  told  appellant  where  they 
could  be  found.    Appellant  said  that  he  did 
not  care  for  the  Information ;  that  he  had  a 
friend  In  the-  garage  business  from  whom  tie 
could  get  all  the  saw  blades  he  needed,  stat- 
ing that  he  had  "the  guts  to  put  anything  in 
jail."    This  conversation,  witness  said,  took 
place  on  Saturday  evening,  and  he  obtained 
the  file  the  following  day.    He  described  the 
manner  of  obtaining  it,  In   substance,    sls 
follows: 


£=sFor  other  cases  see  suae  topic  *nd  KKY-NUMBER  in  all  Key-Numbered  Dlf  ests  ma  raft 
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"I  raw  Mr.  Lagow  around  at  the  JSfl  «at  aft- 
ernoon. When  I  first  saw  him  he  was  right  east 
of  the  window,  and  I  was  standing  inside  of  tie 
cell.  It  was  about  2  o'clock  in  the  afternoon. 
What  caused  me  to  see  him  was  he  holloed, 
'Hello  boys.'  Lagow  was  on  the  east  side  of 
the  jail,  and  I  came  ont  of  the  cell  into  the  run- 
around,  and  back  to  the  window.  While  doing 
so  I  heard  something  hit  the  wall  about  the 
window.  It  made  a  noise  that  sounded  like 
steel.  When  I  reached  the  window  I  dM  not  see 
Mr.  Lagow,  but  threw  my  eyes  down'  and  seen 
the  file,  and  picked  it  up  and  hid  it.  A  few 
minutes  later  I  saw  Mr.  Lagow  again.  He 
was  at  the  fence  some  10  feet  from  the  window 
where  I  cook}  talk  to  him.  He  asked  us  how 
we  wesa  getting  along,  and  I  said  all  right. 
When  he  was  leaving  be  said  to  us,  'Good-bye; 
and  I  told  him,  'Much  oblige,'  and  be  said,  'All 
right  boys.',  He  did  not  ask  me  anything  about 
what  I  was  thanking  him  for.  Hampton  was 
standing  by  the  window  at  the  same  time,  both 
facing  the  window." 

Hampton  was  not  present  at  the  trial,  and 
did  not  testify  as  a  witness. 

Waggoner  testified  as'  a '  witness  for  the 
defendant,  and  contradicted  Crockett's  testi- 
mony, concerning  the  conversation  which  he 
said  took  place  while  the  appellant  was  In 
Jail.  About  a  wee*  after  the  appellant  was 
released  from  Jail  the  sheriff,  on  searching 
the  Jail,  found"  a  key  which  Crockett  had 
made  and  two  files,  one  the  12-lnch  file  which 
was  mentioned  by  Crockett,  and  had  been 
in  Jail  for*  some  time,  and  an  8-inch  file. 
The  latter  was  of  a  brand  of  make  of  files 
which  were  used  by  the  Santa  Pe  Railway 
Company,  which  had  a  station  at  Flainview, 
where  the  offense  is  charged  to  have  been 
committed.  There  was  no  direct  testimony 
that  the  appellant  had  ever  been  in  possession 
of  the  8-inch  die,  but  the  state  sought  by 
circumstances  to  connect  him  with  the  pos- 
session of  it.  The  circumstances  relied  upon 
were,  In  substance,  that  the  appellant  had 
been  an  employe  of  the  said  railway  com- 
pany, his  duties  consisting  in  work  at  the 
coal  chute  and  at  the  pnmphouse.  These  were 
about  400  yards  apart.  It  appears  that  anoth- 
er employe  had  charge  of  the  pumphouse  at 
nieht,  and  had  keys  to  it,  and  that  appellant's 
duties  required  him  to  do  some  work  there 
in  the  mornings.  The  exact  time  of  his 
terminating  his  service  with  the  railroad  is 
not  disclosed,  but  it  appears  that  he  re- 
ceived an  injury  about  the  10th  or  11th  of 
Angust,  and  was  put  in  jail  about  the  same 
time.  A  bridge  foreman  named  Kraft  had 
in  July  made  requisition  upon  the  company's 
agent  at  Amarillo  for  some  supplies,  includ- 
ing a  dozen  8-lnch  files.  The  company 
operated  a  supply  train,  going  over  the  road 
once  a  month,  and  the  supplies,  including  a 
box  which  was  supposed  to  contain  a  dozen 
8-inch  dies,  were  sent  on  this  supply  train, 
which,  according  to  the  evidence,  reached 
Plalnriew'  some  time  on  the  8th'  of  August, 
at  which  time  Kraft  had   transferred  his 


bridge  gang  to  Stanton,  another  station  on 
the  same  railroad,  and  the  supplies  which  he 
bad  ordered  ware  left  at  Ptetaview  ap- 
parently by  the  crew  of  the  supply  train, 
though  they  were  not  left  hi  charge  of  any 
one  so  far  as  the  evidence  discloses.  The 
company's  agent  said  that  on  receiving  an 
inquiry  about  the  supplies,  and  having  no 
knowledge  of  them,  he  looked  them  up  and 
finally  fonnd  them  In  the  pnmphouse.  He 
made  no  examination  of  them,  but  directed 
Monger,  the  man  who  Was  in  Charge  of  the 
pumphouse,  to  ship  them  to  Kraft  at  Stan- 
ton, and  Munger  said  that  he  did  ship  them, 
though  the  date  he  did  so  is  not  disclosed: 
Monger  made  no  examination  of  the  articles, 
but  says  he  saw  a  box  with  some  articles 
in  It,  and  a  bundle  of  handles,  Which  he  ship- 
ped on  one  of  the  railroad  company's  trains 
to  Kraft  at  Stanton.  The  shipment  was  re- 
ceived by  Kraft,  according  to  his  testimony; 
on  the  18th  of  August,  but  the  box  containing 
the  dies  had  been  opened  and  contained,  when 
received  by  him,  only  nine  files.  The  state's 
!  testimony  showed  that  it  was  the  custom  of 
:  the  employes,  in  the  event  they  needed  for  the 
i  use  of  the  company  any  of  the  supplies  that 
!  were  in  a  shipment,  to  take  them  out  and 
|  make  use  of  them. 

|  '  [l]  The  only  circumstance  which  we  find 
from  reading  the  record,  which  Would  have 
I  been  sufficient  to  hare  met  the  requirement  of 
I  the  statute  that  the  accomplice  be  corroborat- 
j  ed  by  evidence  tending  to  connect  the  ap- 
:  pellant  with   the  offense  would   have  been 
proof  that  appellant  was  in  possession  of  the 
J  8-inch  file  which  was  found  In  Jail.     This, 
of  coarse,  could  have  been  established  by 
I  circumstantial    evidence.    But    before    the 
|  possession  of  the  file  by  the  appellant  could 
j  become  the  basis  for  an  Inference  that  he 
!  caused  it  to  be  conveyed  to  the  Jail,  it  was 
!  necessary  that  his  possession  of  it  be  es- 
tablished   beyond   a    reasonable  -doubt   by 
evidence  meeting  the  legal  test  upon  circum- 
stantial evidence. 

The  question  is,  Do  the  facts  proved  meet 
this  requirement?  In  other  words,  Do  the 
facts  proved  relative  to  the  file  authorize 
the  inference  by  the  Jury  that  appellant 
abstracted  one  of  the  flies  which  was  shipped 
to  Kraft?  To  Justify  this  inference,  the 
evidence  showing  that  he  did  abstract  it 
must  exclude  any  other  reasonable  method 
by  which  its  absence  from  the  box  which 
reached  Kraft  could,  under  the  •  evidence 
adduced,  be  explained.  It  is  not  shown  that 
the  agent  at  Amarillo  counted  the  files  that 
were  placed  In  the  box,  but  we  gather  from 
his  testimony  that  he  filled  the  order  or 
requisition  by  shipping  a  box  supposed  to 
contain  a  dozen  flies.  Assuming  that  it  did 
contain  a  dosen,  no  member  of  the  crew  of 
the  supply  train  which  conveyed  the  ship- 
ment from  Amarillo  to  Plainview  was  in- 
troduced to  negative  the  fact  nhat  pursuant 
to  the  custom  mentioned  some  of  the  flies  in 
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the  box  were  abstracted  while  the  shipment 
was  en  route.  It  Is  not  shown  to  whom  the 
shipment  was  delivered  when  same  reached 
Plalnvlew.  No  information  is  given  concern* 
lng  them  when  they  first  arrived  there,  but 
the  only  testimony  upon  the  subject  Is  that, 
after  the  agent  received  an  inquiry  from 
Kraft,  he  located  a  box  and  a  bundle  of  han- 
dles situated  In  the  pumphouse,  and  that  he 
directed  Manger,  who  had  charge  of  the  pump- 
house,  to  ship  them  to  Kraft.  Neither  hun- 
ger nor  the  agent  made  any  examination  or 
learned  the  contents  of  the  box,  nor  was 
there  proof  made  that  the  missing  files  were 
not  abstracted  after  they  were  shipped  from 
Plalnvlew  and  before  they  reached  Kraft 
at  Stanton.  The  presumption  that  appellant 
abstracted  the  files  rests  upon  the  presump- 
tion that  the  box,  when  originally  shipped, 
contained  a  dozen  files ;  that  when  It  reached 
Kraft  there  were  only  nine  files  in  it,  and 
while  it  was  in  the  pumphouse  appellant 
had  the  opportunity  to  make  the  abstraction. 
The  pumphouse  itself  was  accessible  to 
others.  Appellant's  main  duties  placed  him 
400  yards  away  from  it  while  he  was  at 
work  for  the  company.  No  reason  Is  suggest- 
ed for  his  obtaining  the  files  prior  to  his  in- 
carceration In  the  jail  and  his  supposed  con- 
versation with  Crockett.  It  is  not  shown 
with  any  degree  of  certainty  that  the  files 
had  not  been  shipped  from  Plalnvlew  before 
the  appellant  was  released  from  jail.  Crock- 
ett's testimony  touching  the  alleged  con- 
versation with  the  appellant,  and  touching 
his  supposed  throwing  of  the  file  from  the 
fence  to  the  jail,  is  not  available  on  this 
phase  of  the  case,  but  it  was  essential,  to  cor- 
roborate Crockett,  to  show  by  other  testi- 
mony than  his  own  the  possession  of  the  file 
by  appellant.  The  only  other  circumstance 
that  could  be  relied  upon  to  corroborate 
Crockett  Is  the  fact  that  appellant  was  pres- 
ent at  the  jail  on  Sunday  following  his  re- 
lease on  Saturday.  Crockett  admits  that  at 
the  time  there  was  another  person  present. 
The  appellant  introduced  two  witnesses,  ap- 
parently disinterested,  who  claim  that  they 
reached  the  Jail  at  the  same  time  that  the 
appellant  did;  that  they  beard  none  of  the 
conversation  at  the  jail  described  by  Crock- 
ett; that  they  were  in  a  position  to  hear  it, 
and  were  in  a  position  to  have  seen  the  file 
In  appellant's  possession,  and  to  have  seen 
him  throw  it  If  it  had  been  done,  but  they 
negative  the  fact  that  they  did  see  it.  One 
of  them  testified  that  he  threw  to  one  of  the 
inmates  of  the  jail  a  half  dollar  In  silver, 
and  that  it  struck  the  building  and  made  a 
noise. 

[3-5]  On  the  cogency  of  the  evidence  as  a 
whole,  tested  by  the  rules  of  circumstantial 
evidence,  it  appears  from  the  testimony  of  the 
state's  witnesses  that  Crockett  and  Hampton 
were  both  desirous  of  release  from  jail; 
that  they  planned  an  escape  and  discussed 
the  means,  Including  procuring  some  instru- 


ment to  aid  them.  Crockett  had  a  wife  and 
several  children,  who  resided  in  the  vicinity, 
and  who  frequently  visited  him,  his  wife  hav- 
ing visited  him  on  the  day  before  he  claims 
to  have  obtained  the  file.  He  said  he  did 
not  obtain  the  file  from  his  wife.  She  did 
not  testify.  Hampton  was  also  visited  by 
various  persons,  friends  of  his,  members  of  a 
carnival  company.  Their  visits  were  made 
after  the  time  that  Crockett  claims  to  have 
received  the  file,  but  before  the  time  the  file 
was  found  in  the  jail  by  the  sheriff.  The 
jail  was  in  the  basement  of  courthouse  on  the 
public  square,  which  was  frequented  by  the 
public  generally,  and  the  jail  was  protected 
by  an  open  Iron  fence,  situated  10  feet  from 
the  jail  windows.  It  was  shown  that  prior 
to  the  time  that  the  appellant  entered  the 
jail,  not  only  the  12-lnch  file,  which  has  been 
mentioned,  was  In  the  jail,  but  the  sheriff 
said  that  for  months  prior  to  the  date  of  the 
alleged  offense  he  had,  from  time  to  time,  on 
searching  the  jail,  found  articles  suitable  for 
and  Intended  as  a  means  of  escape,  including 
skeleton  keys  and  other  articles.  The  ap- 
pellant was  a  man  60-odd  years  of  age,  bad  a 
wife  and  two  married  daughters  living  in  the 
community,  and,  so  far  as  the  evidence  dis- 
closes, had  no  interest  In  Crockett,  nor  In 
securing  his  release,  or  that  of  other  persons. 
He  testified  himself,  denying  all  of  the  in- 
criminating facts,  and  proved  by  his  wife 
and  daughters  his  movements  from  the  time 
he  was  released  from  jail  until  the  time  that 
Crockett  claims  to  have  received  the  file, 
their  testimony  tending  to  negative  any  op- 
portunity on  his  part  to  have  gone  to  the 
pumphouse,  or  to  have  .otherwise  obtained 
the  file  during  the  time  mentioned.  The  jury 
would  have  been  authorized  to  have  rejected 
or  disbelieved  the  testimony  of  the  appellant 
and  that  of  his  witnesses  on  controverted 
matters.  They  were  not,  however,  authorized 
under  the  law  to  convict  him  upon  the  testi- 
mony of  Crockett,  unless  they  believed  that 
Crockett's  testimony  was  true,  that  it  showed 
in  connection  with  other  evidence  the  guilt 
of  appellant,  and  was  corroborated  by  other 
testimony  tending  to  connect  the  appellant 
with  the  commission  of  the  offense.  The  evi- 
dence is  not  of  a  conclusive  nature,  aside 
from  the  fact  that  Its  essential  elements  are 
supported  alone  by  accomplice  testimony. 
Lagow  v.  State,  197  S.  W.  217.  The  file  found 
in  the  jail  by  the  sheriff  and  Identified  as 
of  the  same  make  as  many  in  use  by  the 
railroad  company,  and  distributed  among  its 
employes,  was  not  discovered  for  about  a 
week  after  appellant's  release  from  the  jail, 
and  before  and  after  his  release  there  were 
many  opportunities  for  others  to  have  con- 
veyed the  file  to  the  jail,  with  strong  motives 
to  aid  the  prisoners  to  secure  their  liberty, 
and  some  of  these  other  persons  were  not 
shown  to  have  failed  to  take  advantage  or 
these  opportunities.  Conceding,  however,  that 
if   the  file  had   been  satisfactorily    traced 
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to  appellant's  possession  the  evidence  would 
have  been  sufficient  to  support  the  verdict, 
we  do  not  think  the  proof  establishes  such 
possession,  and  are  of  the  opinion  that  the 
verdict  should  have  been  set  aside  by  the  trial 
court. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


(85  Tex.  Cr.  R.  62) 

GRIBBLE  v.  STATE.    (No.  6251.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  12, 

1919.    On  Motion  for  Rehearing, 

March  12, 1919.) 

1.  Statutes    «J=»190  —  Construction— AMBI- 
GUITY. 

The  court  need  only  look  to  rules  of  con- 
struction when  law  Is  ambiguous  and  its  lan- 
guage not  dear. 

2.  Criminal  Law  <8=>1092(4),  1099(1)  —  Ap- 
peals—Trjra— Statutes. 

Acts  31st  Leg.  c.  39,  relating  to  time  for 
filing  statements  of  facts  and  bills  of  excep- 
tions, not  only  repealed  Acts  30th  Leg.  (1st 
Called  Sees.)  c.  24,  but  also  all  other  laws  in 
conflict  therewith,  including  Acts  30th  leg. 
(1st  Called  Sees.)  c.  7,  as  to  district  court 
procedure;  and  Code  Cr.  Proc.  1911,  art.  846, 
giving  30  days  in  which  to  file  statements  of 
facts  and  bills  of  exceptions,  governs  appeals 
in  misdemeanor  cases. 

3.  Homicide   <8=»77— Negligent  Homicide— 
First  Degbee. 

One  turning  over  a  boat,  thus  drowning  a 
child,  if  guilty  of  negligent  homicide,  is  guilty 
of  such  crime  in  the  first  degree,  under  Pen. 
Code  1911,  art  1124 ;  the  causative  act  not  be- 
ing »  misdemeanor,  nor,  per  se,  cause  for  a  civil 
action. 

4.  Criminal  Law  <S=>453  —  Opinion  Evi- 
dence. 

In  a  prosecution  for  negligent  homicide, 
court  properly  refused  to  allow  witness  to  tes- 
tify that  he  considered  the  defendant  a  cau- 
tious man,  being  merely  hearsay  opinion  of  wit- 
ness. 

5.  Cumin al  Law  «J=>656(9)  —  Trial— Com- 
ments or  Cottbt. 

Comments  of  court  on  matters  material  and 
admissible,  where  same  are  upon  the  weight  of 
the  evidence  and  in  the  presence  of  the  jury, 
are  error. 

6.  Criminal  Law  «=»829(1)  —  Tbiai.  —  Re- 
quested Instbuotion. 

It  was  not  error  to  refuse  a  requested  spe- 
cial charge  substantially  covered  by  main  charge. 

7.  Criminal   Law   €=>763,    764(1)— Instruc- 
tions—Weight  of  Evidence. 

A  special  requested  charge  which  was  on 
weight  of  testimony  was  properly  refused. 

8.  Homicide  «=>305  —  Instbuotion  —  Negli- 
gent Homicide. 

There  was -no  error  in  telling  jury  that  ac- 
cused, who  was  indicted  alone  for  negligent  hom- 


icide but  who  was  accompanied  by  another 
person  who  seemed  to  be  acting  with  him,  would 
be  guilty,  if  be  or  his-  companion,  acting  to- 
gether, committed  the  offense. 

9.  Criminal  Law  #=>726— Retaliatory  Ar- 
gument. 

An  accused  cannot  complain  of  remarks 
made  by  county  attorney  in  closing  the  case  in 
response  to  the  argument  of  his  own  counsel. 

10.  Homicide  <^»74— Negligent  Homicide. 
One  who  overturned  a  boat  with  knowledge 

that  a  boy  therein  could  not  swim,  causing  the 
boy's  death,  was  guilty  of  negligent  homicide. 

On  Motion  tor  Rehearing. 

11.  Criminal  Law  «=>666(3)— Trial— Re- 
marks or  Coubt. 

It  was  error  under  Code  Cr.  Proc.  1911, 
art.  7S7,  for  court,  in  overruling  objection  to 
evidence  of  prosecuting  attorney,  to  state,  "It 
will  do  so  little  harm  that  I  believe  I  will  ad- 
mit the  testimony,"  although  the  evidence  was 
incompetent. 

Appeal  from  Coryell  County  Court;  H. 
E.  Bell,  Judge. 

John  Orlbble  was  convicted  of  negligent 
homicide,  and  be  appeals.  Reversed  and  re- 
manded. 

T.  R.  Mears,  of  Gatesville,  for  appellant 
E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  This  Is  a  misdemeanor 
case,  and  It  appears  from  the  record  that 
appellant's  bills  of  exceptions  were  filed  more 
than  20  days  after  the  adjournment  of  court 
An  order  was  made  by  the  court  when  over- 
ruling appellant's  motion  for  a  new  trial,  al- 
lowing him  30  days  after  adjournment  of 
eourt  In  which  to  file  statement  of  facts  and 
bills  of  exceptions.  The  statement  of  facts 
and  bills  of  exceptions  were  filed  within  30 
days  after  such  adjournment 

The  Assistant  Attorney  General  has  moved 
to  strike  out  the  bills  of  exceptions  on  file 
herein  on  the  ground  that  they  were  not 
filed  within  20  days  after  the  adjournment  of 
the  county  court,  and  consequently  came  too 
late,  even  though  filed  within  30  days  after 
the  said  adjournment 

There  has  been  much  misapprehension 
among  the  courts  and  litigants  as  to  the 
course  to  be  pursued  In  regard  to  filing 
statements  of  facts  and  bills  of  exceptions  in 
misdemeanor  cases,  and  many  cases  have 
been  dismissed  in  recent  years  when  the  par- 
ties at  interest  seemed  to  think  themselves 
within  what  appeared  to  be  the  direction  of 
the  statute  In  these  matters.  In  view  of 
this  fact  we  wish  to  review  some  of  the  leg- 
islation and  decisions  bearing  upon  the  ques- 
tion of  the  time  for  filing  such  matters  In 
appeals  from  county  courts,  In  the  hope  of 
arriving  at  some  harmony  of  understanding. 
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The  Thirtieth  Legislature,  Acts  1907,  p. 
446,  granted,  to  parties  trying  causes  In  both 
district  and  comity  courts,  the  right,  by  hav- 
ing an  order  to  that  effect  entered  on  the 
docket,  20  days  after  adjournment  of  the 
court  within  which  to  file  statements  of  facts 
and  bills  of  exceptions.  The  same  Legisla- 
ture, later  In  the  term,  by  an  act  which  ap- 
pears on  page  509  of  the  acts  of  said  Legis- 
lature, passed  a  bill  which  was  the  re-enact- 
ment of  what  is  commonly  called  the  "Ste- 
nographer's B1U,"  a  part  of  which  bill  pro- 
vided that  all  statements  of  facts  and  bills 
of  exceptions  which  were  filed  as  provided  In 
said  act  would  be  In  time  If  filed  within  30 
days  after  the  adjournment  of  the  court 
This  session  of  the  Legislature  adjourned 
April  12,  1907,  and  said  bill  took  effect  30 
days  after  adjournment  This  court,  in  a 
number  of  cases  arising  during  the  latter 
part  of  1907  and  1908,  pointedly  held  that 
under  the  provisions  of  the  act  appearing  on 
page  509,  which  is  chapter  24  of  the  laws  of 
the  said  Thirtieth  Legislature,  statements  of 
facts  and  bills  of  exceptions,  in  cases  ap- 
pealed from  district  courts,  were  properly 
filed  within  30  days  after  adjournment,  but 
that  said  act  did  not  apply  to  appeals  from 
county  courts.  The  act  in  question  did  not, 
in  express  terms,  repeal  the  act  first  passed 
by  said  Legislature,  allowing  20  days  for  fil- 
ing such  matters  in  both  district  and  county 
courts;  but  this  court  seemed  to  construe 
that  said  law  no  longer  bad  application .  to 
appeals  from  district  courts,  the  inference 
being  from  said  decisions  that  it  appeared  to 
the  court  that  said  Stenographer's  Bill,  by 
Implication,  at  least,  repealed  said  act  giv- 
ing 20  days  after  adjournment  in  so  far  as 
It  affected  district  court  cases.  As  stated, 
these  decisions  frequently  pointed  out  that 
in  appeals  from  county  courts  no  change  had 
been  made  in  the  law  on  the  point  under  con- 
sideration. See  Howard  v.  State,  53  Tex.  Cr. 
R.  378,  111  S.  W.  1038;  Dobbs  v.  State,  54 
Tex.  Cr.  R.  579,  il3>  S.  W.  921 ;  Nichols  v. 
State,  55  Tex.  Cr.  B.  211,  115  S.  W.  1196; 
Webb  v.  State,  117  S.  W.  131. 

Such  was  the  situation  when  the  Legisla- 
ture met  la  1909  and  passed  a  law  on  this 
subject.  See  Acts  1909  (1st  Called  Sess.)  p. 
374.    Section  7  of  this  act  reads  as  follows: 

"When  an  appeal-  is  taken  from  the  judgment 
rendered  in.  any  cause  in  any  district  court  or 
county  <K>urt,  the  parties  to  the  suit  shall  be  en- 
titled to  and  they  are  hereby  granted  thirty 
days  after  the.  day  of  adjournment  of  court  in 
which  to  prepare  and  file  a  statement  of  facts 
and  bills  of  exception ;  and  upon  good  cause 
shown  the  judge  trying  the  cause  may  extend 
the  time"  in  which  to -file'  a  statement  of  facts 
and  bills  of  exception.  '  Provided,  that  the  court 
trying  such'  cause  i shall  have  power  in  term 
time  or  in  vacation,  upon  the  application  «f 
either  party,  for  good  cause,  to- extend  the.  sev-. 
eral  times  as  hereinbefore  provided  for  the 
preparation  and.  filing  of  the  statement  of  facta 
and  bills  of  exception,  hut  the  same  shall  not 


be -so  extended  so  as  to  delay  the  filing  of  the 
statement  of  facts,  together. with  the  transcript 
of  record,  in  the  appellate  court  within  the 
time  prescribed  by  law,  and  when  the  parties 
fail  to  agree  upon  a  statement  of  facts,  and  that 
duty  devolves  upon  the  court  the  court  shall 
have  such  time  in  which  to  do  so,  after  the 
expiration  of  the  thirty  days'  as  hereinbefore 
provided,  as  the  court  may  deem  necessary,  but 
the  court  in  such  case,  shall  not  postpone  the 
preparation  and  filing  of  such  statement  of  facts 
and  bills  of  exceptions  so  as  to  delay  the  filing 
of  same,  together  with  a  transeript  of  the  rec- 
ord in  the  appellate  court  within  the  time  pre- 
scribed by  law:  Provided,  if  the  term  of  said 
court  may  by  law  continue  more  than  eight 
weeks,  said  statement  of  facts. and  bills  of  ex- 
ception shall  be  filed  within  thirty  days  after 
final  judgment  shall  be  rendered  unless  the 
court  shall  by  order  entered  of  record  in  said 
cause  extend  the  time  for-  filing  such  state- 
ment and  bills  of  exception." 

The  language  of  this  quoted  enactment  Is 
plain  and  unambiguous.     It  says; 

"When  an  appeal  is  taken  from  the  judg- 
ment *  •  •  in  any  *  *  ♦  county  court, 
the  parties  *  *  •  shall  be  entitled  to  *  *  • 
thirty  days  after  the  day  of  adjournment 
*  *  *  in  which  to  prepare  and  file  statement 
of  facts  and  bills  of  exception." 

We  cannot  believe  the  Legislature  wrote 
county  courts  and  county  court  procedure  In 
this  act  carelessly  or  without  purpose.  They 
very  well  knew  that  such  courts  had  no  offi- 
cial stenographers,  and  If  it  be  asserted  that 
they  only  intended  giving  the  right  to  file 
such  statements  and  hills  witbln  30  days 
after  adjournment,  to  county  courts  in  cases 
where  stenographers  were  appointed,  an  ad- 
equate reply  would  be  that  such  construction 
would  be  a  contradiction  of  the  plain  words 
of  the  statute  as  written,  and  would  be  con- 
struing into  the  law  that  which  the  Legls* 
Iature  could  and  would  have  so  stated  in  a 
few  words  had  it  been  their  intention. 

[1]  As  we  understand  it,  we  need  only  look 
to  rules  of  construction  when  the  law  Is  am- 
biguous and  its  language  not  clear,  which  Is 
not  the  case  in  this  act 

The  first  misdemeanor  appeal  to  come  be- 
fore this  court  after  the  taking  effect  of  the 
act  of  1909,  In  which  this  question  was  in- 
volved, was  Sanders  v.  State,  60  Tex.  Cr. 
R.  34,  129  S.  W.  605,  in  which  Judge  McCord 
held  the  act  to  apply  to  statements  of  fact 
in  an  appeal  from  a . county  court  of.  EJrath 
county,  in  which  he  held  that  the  court  might 
consider  a  statement  of  facts  tiled  more  than 
30  days  after  the  adjournment  of  the  term 
where  the  court  bad  made  a  proper  order 
during  the  term  extending  the  time  for  such 
filing.  In  the  Sewall,  Case,  130  S.  W.  1003, 
an  aggravated  assault  conviction  in  1010, 
Judge  Ramsey  says  the  statement"  of  facts 
was  filed  more  than  SO  days  after  adjourn- 
ment, and  therefore  was  not  filed  In  time. 
In  Brunk  v.  State,  60  Tex.  Cr.  R.  203,  131 
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S.  W.  1125,  appealed  from  the  county  oonrt  of 
Hamilton  comity,  Judge  Davidson  says: 

"The  court  adjourned  October  23d.  The  state- 
ment of  facts  was  filed  November  23d.  This 
filing  was  one  day  too  late.  A  statement  of  farts 
must  be  filed  within  30  day*  •  •  •  after 
adjournment  of  tike  term." 

These  cases  are  dted  as  showing  what 
seems  to  have  been  their  construction,  of  the 
act  of  1909  prior  to  the  rendition  of  the  opin- 
ion in  the  Mueller  Case,.  61  Tex.  Or.  B.  644, 
136  S.  W.  S71,  in  which  the  oonrt  struck  out 
a  statement  of  facts  in  a  county  court  cause 
upon  the  ground  that  the  statement,  being 
filed  more  than  20  days  after  adjournment, 
came  too  late.  The  court  in  the  Mueller  Case 
uses  the  following  .language: 

"By  many  it  seems  to  have  been  thought  that 
chapter  39  of  the  Acts  of  the  31st  Legislature. 
p.  374,  repealed  chapter  7  of  the  Acts  of  the 
30th  Legislature.  By  referring  to  that  act  it 
will  be  seen  that  it  repeals  only  chapter  24  of 
the  Acta  of  the  30th  Legislature  .(the  stenogra- 
phers' Act),  providing  for  their  appointment, 
etc.  In  the  Acts  of  the  31st  Legislature,  in 
section  1,  It  is  provided  that  the  terms  of  the 
latter  law  apply  only  in  the  event  of  the  ap- 
pointment of  a  court  stenographer.  In  this  law 
there  is  no  provision  for  the  appointment  of  a 
court  stenographer  in  criminal  cases  tried  in 
county  courts.  By  its  terms  it  only  applies  to 
and  authorises  the  appointment  of  stenographers 
in  criminal  cases  in  district  courts." 

[2]  We  think  the  court  is  wrong  to  saying 
that  the  act  of  1909  repealed  only  chapter 
24,  Acts  of  the  30th  Legislature.  The  re- 
pealing clause  of  chapter  39,  Acts  of  the  31st 
Legislature,  page  874,  Acts  1909,  is  as  fol- 
lows: 

"That  chapter  24,  p.  509,  Acts  of  the  First 
Galled  Session  of  the  Thirtieth  Legislature  of 
the  State  of  Texas,  providing  for  the  appoint- 
ment of  court  stenographers,  prescribing  their 
duties  and  regulating  their  charges,  and  all 
other  laws  or  parts  of  laws  in  conflict  with  this 
act,  be  and  the  same  are  hereby  expressly  re- 
pealed ;  provided,  however,  that  nothing  in  this 
act  shall  be  so  construed  as  to  prevent  parties 
from  preparing  statements  of  facts  on  appeal  in- 
dependent of  the  transcript  of  the  notes  of  the 
official  shorthand  reporter.  Provided,  the  pro- 
visions of  this  act  as  to  preparing  and  filing 
statements  of  facts  and  bills  of  exceptions  shall 
apply  only  to  cases  hereafter  tried ;  as  to  cases 
heretofore  tried  the  law  now  in  force  shall 
govern." 

From  which  it  clearly  appears  that  not 
only  was  chapter  24  repealed,  but  also  all 
other  laws  in  conflict  therewith.  We  might 
observe,  in  this  connection,  that  neither 
chapter  24  of  the  Acts  of  the  30th  Legisla- 
ture, nor  chapter  39  of  the  Acts  of  the  31st 
Legislature,  expressly  repealed  chapter  7  of 
the  Acts  of  the  30th  Legislature  with  ref- 
erence to  appeals  from  district  courts  j  but 
it  has  apparently  been  conceded  by  this  court, 


la  all  its  opinions,  that  said  chapter  7  har 
been  repealed  as  to  such  district  court  pro- 
cedure, because  It  was  in  necessary  conflict 
with  the  later  enactments. 

The  Mueller  Case  was  followed  by  the 
Mosher  Case,  62  Tex.  Cr.  R.  42,  136  S.  W. 
467,  and  by  others  subsequently;  the  effect 
of  which  decisions  was  to  bold  that  a  state- 
ment of  facts  and  bins  of  exceptions  filed 
more  than  20  days  after  the  adjournment  of 
a  county  court  came  too  late. 

The  latest  statute  on  the  subject  seems  to 
be  the  Act  of  1911,  chapter  110,  f  7,  p.  264 
of  the  Acts  of  the  Regular  Session  (Vernon's 
Sayles'  Ann.  CSv.  St  1914,  art  2078),  which 
almost,  in  terms  re-enacted  section  7  of  the 
act  of  1909,  quoted  above,  and -said  section 
Is  carried  into  our  Code  Criminal  Procedure 
as  article  846.  An  examination  of  said  sec- 
tion and  of  article  846,  C.  C.  P.,  discloses 
that  the  plain  language  directs  the  litigant 
how  he  may  appeal  his  case  as  far  as  the 
time  for  filing  statement  of  facts  and  bills 
of  exception  is  concerned. 

That  much  confusion  has  resulted  from 
the  efforts  of  litigants  to  get  their  cases  be- 
fore this  court  under  the  apparent  direction 
of  this  article,  which,  under  the  Mueller  and 
Mosher  Oases  dted,  was  held  to  have  no  ap- 
plication to  appeals  from  county  courts  in 
criminal  matters, '  Is  very  evident  from  the 
number  of  those  cases  appealed  since  the  de- 
cisions in  the  above-mentioned  cases,  and  in 
which  statements  of  facts  and  bills  of  ex- 
ceptions filed  well  within  the  time  fixed  for 
such  action  in  appeals  from  county  courts 
Under  the  provision  of  article  845  have  been 
stricken  out,  upon  motion,  because  not  filed 
in  time. 

This,  In  the  opinion  of  the  writer,  at  least, 
is  very  unfortunate.  The  requisites  of  ap- 
peal in  all  matters  of  practice  are  not  easily 
kept  in  mind,  and  most  careful  litigants  go  to 
the  statutes  to  find  the  same,  and  our  ex- 
perience is  that  able  lawyers  representing 
them  from  time  to  time  need  to  do  the  same, 
and  we  think  it  Is  very  unfortunate  both  for 
the  profession  and  for  the  appellants  to  find 
any  lack  of  harmony  between  the  plain 
language  of  the  statute  and  the  holdings  of 
this  court 

We  are  not  sufficiently  wedded  to  the  doc- 
trine of  stare  decisis,  In  matters  of  criminal 
procedure  at  least,  to  deny  entrance  and  con- 
sideration here  to  one  who  has  followed  the 
plain  road  indicated  by  a  statutory  signboard 
in  trying  to  get  here  with  what  he  believes 
to  be  his  wrongs  .suffered  on  a  trial  in  the 
court  below. 

We  overrule  the  motion  of  the  Assistant 
Attorney  General  to  strike  from  the  record 
these  bills  of  exceptions  and  hope  to  bring 
about  harmonious  understanding  of  the  rules 
by  saying  that  the  provisions  of  article  S45 
of  our  O.  C.  P.,  in  the  opinion  of  this  court, 
govern  appeals  in  misdemeanor  cases  as  ap- 
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piled  to  filing  of  statements  of  facts  and  bills 
of  exceptions. 

Appellant  was  convicted  In  the  county 
court  of  Coryell  county  of  negligent  homicide 
of  the  first  degree,  and  his  punishment  fixed 
at  one  year's  confinement  in  the  county  Jail. 

It  is  charged  against  appellant  that  he 
negligently  and  carelessly  turned  over  a  boat 
in  which  was  a  small  boy,  whose  death  by 
drowning    was  caused   therefrom. 

[3]  Appellant's  first  contention  was  that 
the  indictment  was  defective,  in  that  be 
claims  that  the  charge  of  negligent  homicide 
was  of  the  second  degree  and  not  of  the 
first  degree.  To  this  we  cannot  agree.  The 
act,  if  any,  of  appellant  which  caused  the 
death  of  the  boy,  was  the  turning  over  of  the 
boat,  and  this  act  is  not  a  misdemeanor,  nor, 
per  se,  would  the  same  give  just  occasion 
for  a  civil  action.  See  Pen.  Code,  art  1124. 
Unless  the  causative  act  fall  within  one  of 
these  two  classes  named  In  the  statute  re- 
ferred to,  the  negligent  homicide  would  be 
of  the  first  degree. 

[4-6]  We  think  the  evidence  sought  to  be 
elicited  from  appellant's  witness  Harris,  as 
set  out  in  his  second  assignment  of  error, 
was  clearly  erroneous,  and  that  the  witness 
should  not  have  been  permitted  to  state  that 
he  considered  appellant  a  cautious  man. 
This  was  merely  hearsay  opinion  of  said 
witness  and  was  not  admissible.  The  remark 
of  the  court  was  erroneous ;  but,  as  the 
evidence  was  inadmissible  in  itself,  such  er- 
ror on  the  part  of  the  court  was  not  reversi- 
ble. The  authorities  cited  by  appellant  cor- 
rectly hold  that  comments  of  the  court  on 
matters  material  and  admissible,  where  same 
are  upon  the  weight  of  the  evidence,  and  in 
the  presence  of  the  Jury,  are  error. 

[7]  The  charge  complained  of  in  appel- 
lant's third  assignment  was  substantially 
given  by  the  court  In  his,  main  charge,  and 
the  other  special  charge  of  appellant  was  on 
the  weight  of  the  testimony  and  erroneous. 

[8]  We  fail  to  see  any  error  on  the  part  of 
the  trial  court  in  telling  the  Jury  that  appel- 
lant, who  was  indicted  alone  but  who  was 
accompanied  by  another  person  wbo  seemed 
to  be  acting  with  him,  would  be  guilty  if  he, 
or  he  and  his  companion  acting  together, 
committed  the  offense.  This  disposes  of  the 
fifth  ground  of  complaint  made  by  the  ap- 
pellant. 

[9]  The  remarks  of  the  county  attorney  in 
closing  the  case  for  the  state,  as  explained  by 
the  court  in  his  qualification  to  the  sixth  bill 
of  exceptions,  seem  to  have  been  in  response 
to  the  argument  of  counsel  for  the  appellant 

[10]  We  have  carefully  reviewed  the  evi- 
dence in  this  case.  The  testimony  of  the  six 
or  seven  boys,  who  were  in  swimming  when 
the  appellant  and  his  companion  came  up 
to  where  they  were  and  stated  they  were 
going  to  turn  over  the  boat  in  which  the  de- 
ceased was,  seems  to  agree  as  to  the  main 


facts,  that  Is,  as  to  what  appellant  said  when 
he  came  up,  and  further  that  he  was  told  by 
the  deceased  and  several  of  the  others  that 
the  deceased  could  not  swim;  and  also  to 
the  fact  that  he  did  turn  over  the  boat  and 
that  thereby  deceased  was  drowned.  Appel- 
lant denied  all  these  substantial  facts;  said 
he  did  not  turn  over  the  boat,  that,  in  fact, 
It  was  not  turned  over,  and  that  he  did 
not  make  the  statements  attributed  to  him 
by  the  boys.  All  these  issues  were  fairly 
submitted  to  the  Jury  and  by  them  decided 
against  appellant  and  we  see  no  sufficient 
reason  to  disturb  their  verdict 
The  cause  is  affirmed. 

On  Motion  for  Rehearing. 

In  Oils  case  appellant  has  filed  an  able  and 
well-prepared  motion  for  rehearing,  each 
ground  of  which  has  been  carefully  examined, 
and  we  are  unable  to  sustain  any  of  ap- 
pellant's contentions,  except  that  we  believe 
we  were  in  error  in  not  upholding  his  first 
contention  as  set  forth  in  his  second  bill  of 
exceptions. 

[11]  It  therefore  appears  that  when  ap- 
pellant was  introducing  his  evidence,  he 
asked  the  witness  Harris,  In  view  of  his 
knowledge  of  appellant,  whether  he  would 
or  would  not  say  that  appellant  was  a  cau- 
tious, prudent  man.  To  this  the  state  ob- 
jected for  various  reasons,  and  we  think  the 
question  subject  to  objection.  Thereupon 
the  court  made  the  following  remark  to 
state's  counsel: 

"Well,  you  may  be  right,  but  it  will  do  so 
little  barm  that  I  believe  I  will  admit  the  testi- 
mony." 

It  will  be  observed  that  this  remark  of  the 
trial  court  was  in  direct  violation  of  article 
787,  C.  a  P.,  which  is  as  follows: 

"In  ruling  upon  the  admissibility  of  evi- 
dence, the  judge  shall  not  discuss  or  comment 
upon  the  weight  of  the  game  or  its  bearing  in 
the  case,  but  shall  simply  decide  whether  or 
not  it  is  admissible;  nor  shall  he,  at  any  stage 
of  the  proceedings  previous  to  the  return  of 
a  verdict  make  any  remark  calculated  to  con- 
vey to  the  jury  his  opinion  of  the  case." 

Violations  of  the  Injunctions  of  this  article 
have  been  the  subject  of  much  discussion  by 
the  courts  and  have  given  rise  to  conflicting 
opinions  as  to  whether  this  remark  or  the 
other,  of  the  trial  court,  was  calculated  to 
convey  to  the  Jury  the  judge's  opinion  of  the 
case  on  trial. 

It  is  clear  that  the  framers  of  our  law 
recognized  the  strategic  position  occupied 
by  the  judge  of  a  trial  court  and  the  weight 
which  the  jury  attach  to  his  words  and  acts ; 
and  in  article  736,  C.  C.  P.,  the  Judge  is  for- 
bidden to  discuss  the  facts  or  use  any  argu- 
ment in  his  charge  calculated  to  arouse  the 
sympathy  or  excite  the  passion  of  the  jury ; 
and  we  also  see  in  article  842,  0.  O.  P.,  that 
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a  Judge  1b  forbidden  to  sum  up,  discuss,  or 
comment  on  the  evidence  in  granting  or  re- 
fusing a  motion  for  a  new  trial.  Article  787, 
supra,  is  plain,  and  it  is  to  be  regretted  that 
departures  from  Its  provisions  make  difficult 
the  question  as  to  which  are,  and  which  are 
not,  reversible  errors. 

In  the  McGee  Case,  37  Tex.  Cr.  B.  608,  40 
S.  W.  967,  this  court  held  It  was  not  rever- 
sible error  for  the  trial  court  to  say  in  over- 
ruling the  objection  of  the  state:  "It  is  not 
very  material,  but  it  may  go  to  the  Jury." 
The  trial  courts  were  also,  in  that  opinion, 
admonished  of  the  danger  of  expressing  an 
opinion  in  such  matters ;  but  the  court  held 
that  If  the  offered  testimony  was  Immaterial, 
or  slightly  material  and  could  have  .had  no 
appreciable  effect  on  the  Jury,  this  court 
would  not  reverse  for  such  comment 

See  similar  (expressions  in  ,  Huntley  r. 
State,  34  S.  W.  948.  But  In  the  Simmons' 
Case,  65  Tex.  Cr.  R  441, 117  S.  W.  141,  citing 
the  Moore  Case,  33  Tex.  Cr.  R  306,  26  S.  W. 
403,  and  ruling  on  an  objection  made  by 
defendant  which  was  sustained,  accompanied 
by  the  following  comment  of  the  trial  court, 
"If  there  had  been  an  objection  made  at  the 
start,  I  might  have  sustained  it  on  the  ground 
that  It  was  immaterial  and  irrelevant,"  Mr. 
Justice  Ramsey,  rendering  the  opinion,  says: 

"The  rule  laid  down  in  the  first  case  quoted 
< Moore  Case,  supra)  ought  to  be  strictly  and 
literally  observed;  that  is,  the  court  ought, 
without  discussion  or  comment,  to  rule  and  ei- 
ther admit  or  reject  proffered  testimony.  The 
fact  that  a  statement  of  the  court  as  to  the 
importance  or  unimportance  of  testimony  is 
stated  from  the  bench  would  often  make  it  no 
less  hurtful  than  if  contained  in  the  written 
charge.  The  trial  judge  is  to  the  jury  the  Lord's 
annointed ;  his  language  and  his  conduct  have, 
to  them,  a  special  and  peculiar  weight.  Liter- 
ally, in  such  matters,  his  communication  should 
be,  yea,  yea,  and  nay,  nay." 

In  approving  substantially  the  opinion  of 
Judge  Ramsey,  we  would  not  be  understood 
as  abrogating  the  well-settled  rule,  found  In 
many  cases,  that  remarks  of  trial  courts,  in 
particular  comments  on  evidence,  are  not 
necessarily  reversible  error;  the  rule  being 
that  they  should  not  be  so  considered  'unless 
It  reasonably  appears  that  Injury  could  have 
resulted  therefrom. 

In  the  Instant  -case,  upon  more  mature  re- 
flection upon  the  effect  of  the  remarks  of  the 
conrt,  we  are  convinced  that  we  were  In  error 
in  the  original  opinion  In  holding  that  no 
injury  could  have  resulted  from  same. 

The  state  had  rested  ite  case,  and,  aa  dis- 
closed by  the  statement  of  facts,  the  witness 
Harris  was  placed  upon  the  stand  aa  appel- 
lant's first  witness  and  was  asked  the  ques- 
tion, as  above  set  forth.  As  stated,  the  court 
overruled  the  state's  objection  with  the  state- 
ment that  "it  will  do  so  little  harm  I  believe 
I  will  admit  the  testimony."    The  average 


juror  very  well  knows  that  the  court  will  not 
admit  testimony  unless  he  thinks  it  to  be 
material,  and  we  think  the  very  admission 
of  this  evidence  would  carry  with  It  to  the 
Jury  the  Impression  that  the  court  believed 
It  material.  Now,  when  the  conrt  says,  "It 
can  do  no  harm,"  or,  "It  can  do  so  little 
harm,"  there  seems  to  us  serious  danger  that 
this.  In  the  minds  of  the  jury,  would  give  rise 
to  the  belief  that  the  court  was' of  the  opin- 
ion that  the  state's  case  was  so  strong,  or  so 
thoroughly  made  out,  as  that  the  material 
evidence  of  the  appellant  could  do  little  harm. 
This  is  more  than  the  expression  of  the 
court  in  the  McGee  Case  or  in  the  Huntley 
Case ;  we  think  it  is  more  in  line  with  the 
Simmons  Case,  supra,  Chancey  v.  State,  58 
Tex.  Cr.  R.  56, 124  S.  W.  426,  the  Moore  Case, 
33  Tex.  Cr.  R.  306,  26  S.  W.  403,  and  the 
Bradshaw  Case,  44  Tex.  Cr.  R.  222,  70  S.  W- 
217.  There  can  be  no  question  but  that  It  la 
a  direct  comment  on  the  weight  of  the  evi- 
dence, and  we  cannot  say  It  was  not  calculat- 
ed to  convey  to  the  jury  the  court's  opinion 
of  the  merits  of  the  case. 

The  motion  for  rehearing,  Is  therefore 
granted,  and  the  judgment  la  reversed,  and 
the  cause  remanded  for  a  new  trial. 


ROTJSSET  v.  SETTEGAST.     (No.  7641.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 
Dec  12,  1918.    On  Motion  for  Re- 
hearing, Feb.  25,  1919.) 

L  Taxation  «=573— Deunquent  Tax— Ac- 
tion—Citation— Statute. 
In  a  tax  suit  against  a  nonresident  owner, 
the  requisites  of  the  necessary  citation,  in  Oc- 
tober, 1906,  were  exclusively  prescribed  by 
Rev.  St.  1911,  art  7698. 

2.  Taxation  $=»591  —  Action  fob  Delin- 
quent Taxes— Citation. 

Writ  against  nonresident  owner  In  delin- 
quent tax  suit  running,  "To  the  sheriff  or  any 
constable  of  Harris  County,  Greeting,"  and 
further  reciting,  "You  are  hereby  notified  that 
suit  has  been  brought  by  the  state  for  the 
collection  of  said  taxes,"  and  "Xou  are  com- 
manded to  appear  and  defend  said  suit"  in- 
stead of  the  owner  of  property  himself,  was 
fatally  defective  as  not  in  compliance  with  Rev. 
St.  1911,  art  7698. 

3.  Taxation  9=9591  —  Action  ids  Delin- 
quent Taxes— Citation  or  Nonresident- 
Statutes. 

That  suit  for  delinquent  taxes  was  against 
the  nonresident  owner  and  his  unknown  heirs, 
the  petition  specifically  reciting  the  suit  was 
brought  pursuant  to  Acts  24th  Leg.  c.  42,  relat- 
ing to  the  collection  of  delinquent  taxes,  did 
not  bring  it  within  Rev.  St.  1911,  arts.  1874, 
1875,  as  to  service  of  citation,  instead  of  ar- 
ticle 7696. 
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Ob  Motion  for  Rehearing. 

4.  Appeal  and  Eebob  <g=»6G2(4)— Statement 
of  Pacts— Conclusiveness. 

Suit  to  set  aside  judgment  for  delinquent 
taxes  being  a  direct  attack  on  the  tax  judg- 
ment, under  the  record  as  presented  the  Court 
of  Civil  Appeals  is  not  at  liberty  to  go  behind 
the  statement  of  facts  approved  below,  and  to 
assume  or  presume  there  may  have  been  some 
other  and  different  citation,  foundation  of  the 
tax  judgment,  than  the  one  shown,  in  the  record. 

5.  Appeal  and  Ebbob  ©=539— Agreement  in 
Statement  op  Facts— Right  or  appellee 
to  Dent. 

Defendant  appellee,  in  suit  to  set  aside 
judgment  for  delinquent  taxes,  having  agreed 
in  statement  of  facts  that  proceedings  refer- 
red to  constituted  record  in  tax  suit,  there, 
being  no  intimation  they  were  even  objected 
to  when  offered  in  evidence,  is  not  in  position 
to  say  they  did  not  in  fact  comprehend  the 
whole  record. 

9.  Taxation  «=>832— Sale  fob  Delinquent 
Taxes—  Setting  Abide— Right  of  Pubchas- 
xb  to  Taxes  Paid. 
In  action  to  set  aside  judgment  for  delin- 
quent taxes,  legal  on  its  face,  and  to  cancel 
sheriff's  deed,  defendant  purchaser  should  have 
been   given    judgment    for    aggregate    amount 
paid  out  by  him  as  actual  taxes  on  lot  since  the 
tax    sale,    with   legal   interest    from    date    of 
judgment  below  until  paid,  and  a  lien  to  insure 
payment. 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Wm.  Master-son,  Judge. 

Suit  by  Paul  Rousset  against  Charles  S. 
Settegast.  From  Judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  rendered, 
with  allowance  of  recovery  to  defendant. 

P.  Harvey,  of  Houston,  for  appellant. 
W.  P.  Neblett,  of  Houston,  for  appellee. 

GRAVES,  J.  Appellant  as  plaintiff  brought 
this  suit  against  appellee  in  the  court  below 
to  set  aside  a  judgment  for  certain  taxes 
theretofore  rendered  in  cause  No.  36212  by 
the  same  court  in  favor  of  the  state  of  Tex- 
as against  appellant,  and  to  cancel  and  an- 
nul a  sheriffs  deed  issued  thereunder,  where- 
in attempt  had  been  made  to  convey  appel- 
lant's property,  lot  No.  8,  in  block  No.  224, 
in  Houston  Heights,  Tex.,  to  appellee. 

It  was  alleged  that  the  proceedings  com- 
plained of  were  void,  In  that  the  citation 
issued  in  suit  No.  36212  was  fatally  defec- 
tive, but  that  a  cloud  was  thereby  cast  upon 
plaintiff's  title  to  the  lot,  the  removal  of 
which  was  prayed  for. 

The  court,  sitting  without  a  Jury,  rendered 
Judgment  for  the  appellee,  from  which  this 
appeal  is  presented. 

We  think  the  court  erred.  The  tacts  were 
undisputed,  showing  that  the  tax.  suit  had 
been  brought  against  appellant  in  1805,  un- 


der allegation  that  he  was  a  nonresident  of 
Texas,  this  being  the  citation  Issued: 

"The  State  of  Texas. 

"In  the  name  of  the  State  of  Texas  and 
County  of  Harris.  To  the  Sheriff  or  any  Con- 
stable of  Harris  County,  Greeting!  You  are 
hereby  commanded  that  yon  summon,  by  mak- 
ing publication  of  .this  citation  in  some  news- 
paper published  in  the  count?  of  Harris  for 
eight  consecutive  weeks  previous  to-,  the  return- 
day  hereof,  Paul  Rousset  and  the  unknown- 
heirs  of  Paul  Rousset,  and  all  persons  owning 
or  having  or  claiming  any  interest  in  the  fol- 
lowing described  land,  delinquent  to  the  state 
of  Texas  and  county  of  Harris  for  taxes,  to 
wit:  Lot  8  In  block  224,  in  the  town  of  Hous- 
ton Heights,  in  Harris  county,  Texas.  On  ac- 
count of  taxes- doe  for  the  years  1897,  1888, 
1900.  1901,  1902,  and  1903.  Which  said  land 
is  '.delinquent  for  tax*es  for  the  following 
amounts;  One  and  ol/ioo  dollars  ($1.01)  for 
state  taxes,  and  one  and  "/too  dollars  (11.77) 
for  county  taxes,  together  with  legal  interest 
thereon,  and  three  dollars  collector's  costs, 
three  dollars  county  clerk's  costs,  one  dollar 
and  fifty  cents  for  advertising;  and  you  are- 
hereby  notified  that  suit  has  been  brought  by 
the  state  for  the  collection  of  said  taxes,  which 
snit  is  numbered  on  the  docket  of  the  55th 
judicial  district  court  of  said  county  No.  36212, 
and  you  are  hereby  commanded  to  appear  and 
defend  such  suit  at  the  November  term,  1906, 
of  the  55th  Judicial  district  court  of  Harris 
county  and  state  of  Texas,  to  be  begun  and 
holden  in  the  city  of  Houston,'  in  said  county, 
on  the  first  Monday  of  November,  1906,  it  be- 
ing the  5th  day  of  November,  1906,  and  shew  ■ 
cause  why  judgment  shall  not  foe  rendered  con- 
demning said  land,  ordering  sale  and  f  oreclosure 
thereof,  for  said  taxes  and  costs  of  suit. 

"Herein  fail  not,  and  have  yon  before  said 
court,  on  the  said  first  day  of  the  next  term 
thereof,  this  writ,  with  your  return  indorsed 
thereon,  showing  how  you  have  executed  the- 
same." 

[1,2]  This  writ  was  evidently  framed  1a 
an  effort  to  conform  to  article  1874,  Revised 
Statutes,  relating  to  citation  by  publication 
In  suits  generally,  whereas  we  think  that 
statute  at  the  time  this  citation  was  issued, 
October  25,  1906,  had  no  application  to  de- 
linquent tax  suits  against  nonresident  own- 
ers, but  that  in  such  suits  the  requisites  of 
the  necessary  citation  were  then  exclusively 
prescribed  by  article  769S,  Revised  Statutes. 
And  if  that  be  true  we  think,  there  can  be  no 
doubt  that  the  writ  here  was  fatally  defec- 
tive, since  it  ran  "To  the  Sheriff  or  any 
Constable  of  Harris  County,  Greeting" ;  fur- 
ther reciting  that  "You  are  hereby  notified 
that  suit  has  been  brought  by  the  state  for 
the  collection  of  said  taxes,"  and  "You  are- 
commanded  to  appear  and  defend  said  snit," 
Instead  of  the  owner  of  the  property  himself ; 
notifying  him  that  the  suit  had  been  brought 
for  collection  of  taxes,  and  commanding  him 
to  appear  and  defend  it,  as  required  by  ar- 
ticle 7698.     Earnest  v.  Glaser,  32  Tex.  Civ. 
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App.  378,  74  S.  W.  606 ;  Garvey  .v.  State,  88 
S.  W.  873;  Borden  v.  Patterson,  51  Tex.  C1t. 
App.  173,  111  S.  W.  186;  Kenson  v.  Gage, 
84  Tex.  Civ.  App.  547,  79  S.  W.  605 ;  Young 
t.  Jackson,  50  Tex.  Olv.  App.  351,  110  S. 
W.  74. 

It  was  agreed  that  at  the  time  the  tax 
suit  was  filed,  as  well  as  when  all  other 
proceedings  thereunder  were  taken,  Hotrs- 
set  was  and  still  Is  a  nonresident  of  Texas, 
living  In  New  Orleans,  La. 

In  these  circumstances,  that  article  7698 
alone  applied  in  a  suit  to  collect  delinquent 
taxes  against  a  known  owner,  alleged  to 'be 
a  nonresident,  is  not,  we  think,  an  open  ques- 
tion. That  article  embodied  what  was  known 
as  the  Colquitt  Act,  passed  in  1897  (General 
Laws  1897,  p.  138,  c.  108).  Being  a  special 
act  upon  the  single  subject  of  taxation,  and 
haying  for  Its  purpose  the  collection  of  tax- 
es against  both  nonresident  and  unknown 
owners,  by  its  express  terms  It  repealed  all 
former  laws  In  so  far  as  they  conflicted  with 
its  provisions.  Now,  as  the  Supreme  Court 
pointed  out  in  Dunn  v.  Taylor,  42  Tex.  Olv. 
App.  241,  94  S.  W.  350,  there  had  before  its 
enactment  been  no  provision  at  all  for  citing 
an  unknown  person  in  any  case,  and  this 
act  was  Intended  to  remedy  that  condition  by 
providing  that  such  could  be  done  by  pub- 
lication. The  statute  did  not  stop,  howev- 
er, with  directing  that  unknown  owners 
should  be  cited  according  to  Its  detailed  re- 
quirements, but  specifically  Included  also 
all  nonresident  owners,  without  confining 
it  to  such  of  the  latter  class  as  were  un- 
known ;  thereby  directly  trenching  In  that 
respect  upon  the  provisions  of  pre-existing 
article  1874,  which  commanded  citations  in 
suits  against  nonresidents  generally  to  be 
addressed  to  the  sheriff  or  constable  of  the 
county  where  instituted.  Under  such  condi- 
tion, the  later  and  special  act  would  prevail, 
and  it  is  no  answer  to  say,  as  the  appellee 
here  does,  that  to  tax  suits  against  a  known 
owner  the  old  statute  would  still  apply. 

[3]  Neither  can  the  fact  that  the  suit  was 
against  Paul  Rousset  and  his  unknown  heirs 
make  any  difference,  or  bring  It  within  ar- 
ticle 1874  and  the  succeeding  one,  1875,  be- 
cause the  petition  specifically  recited  that 
the  suit  was  brought  in  pursuance  of  the 
act  of  the  24th  Legislature  (chapter  42),  re- 
lating to  the  collection  of  delinquent  taxes. 
Gammers  Laws.  vol.  10,  p.  1886  et  seq.; 
Babcock  v.  Wolffarth,  85  Tex.  Civ.  App.  512, 
80  S.  W,  642;  Cyc.  vol.  86,  p.  1151;  Kenson 
v.  Gage,  84  Tex.  CSv.  App.  547,  79  &  W. 
006. 

It  follows  from  what  has  been  said  that 
the  tax  Judgment  assailed  was  void  for  want 
of  a  sufficient  citation  upon  which  to  rest, 
and  hence  could  not  become  the  source  of  a 
title  in  appellee  to  appellant's  land.  Ac- 
cordingly, slnee  the  facts  were  all  fully  de- 


veloped, the  trial  court's  Judgment  will  be 
reversed,  and  Judgment  will  be  here  render- 
ed for  appellant  canceling  and  nullifying  the 
sheriff's  deed  to  appellee,  and  removing  the 
cloud  thereby  cast  upon  the  title  to  the  lot 
involved. 
Reversed  and  rendered. 

On  Motion  for  Rehearing. 

[4]  After-  mature  reconsideration  of  the 
issues,  involved  upon  this  appeal,  so  fully  and 
ably  presented  In  the  appellee's  motion  for 
rehearing,  while  the  matter  is  not  free  from 
doubt,  we  adhere  to.  our  former  determina- 
tion that  the  citation  was  insufficient,  the 
tax  Judgment  invalid,  and  that  the  sheriff's 
deed  should  be  canceled,  and  the  cloud  there- 
by cast  upon  appellant's  title  removed.  We 
think  it  dear  that  this  suit  was  a  direct  at- 
tack upon  the  tax  Judgment,  and  that,  under 
the  record  as  here  presented,  this  court  is 
not  at  liberty  to  go  behind  the  statement 
of  facts  approved  below,  and  assume  or  pre- 
sume that  there  might  have  been  some  other 
and  different  citation  constituting  its  foun- 
dation than  the  one  copied  in  our  original 
opinion  as  being  the  citation  upon  Which 
that  Judgment  rested.  Without  detailing 
here  the  contents  of  the  statement  of  facts, 
it  is  sufficient  to  say  that  It  recited  the  in- 
troduction In  evidence  of  the  record  in  the 
tax  suit  No.  36212,  detailed  the  proceedings 
had  therein,  including  enumeration  of  plain- 
tiffs' amended  petition,  the  particular  cita- 
tion above  mentioned,  with  the  sheriff's  re- 
turn thereon,  the  answer,  the  Judgment,  and 
this  agreement:  "It  is  agreed  that  a  printed 
copy  of  the  citation  above  set  out  is  on  file  in 
the  papers  of  cause  No.  36212.",  "The  cita- 
tion above  set  out"  was  the  one  called  for  in 
the  sheriff's  return ;  hence  was  the  one  upon 
which  the  Judgment  was  rendered,  and  the 
agreement  that  a  printed  copy  of  it  was  so  on 
file  obviated  any  necessity  of  again  copying 
it  in  the  statement  of  the  facts. 

[6]  Having  agreed  In  the  statement  of  the 
facts  presented  to  this  court  that  the  proceed- 
ings referred  to  constituted  "the  record"  in'the 
tax  suit,  there  being  no  intimation  that  they 
were  even  objected  to  when  offered  in  evi- 
dence upon  the  trial  of  this  suit  below,  it  is 
not  thought  the  appellee  Is  in  position  to  now 
say  they  did  not  in  fact  comprehend  the 
whole  record,  nor  that.  If  he  were,  this  court 
could  so  disregard  what  is  before  it. 

[6]  But  in  one  respect  we  conclude  the  mo- 
tion is  well  taken,  and  that  is  its  contention 
that  appellee  should  have  been  given  Judg- 
ment for  $83.75,  the  aggregate  amount  paid 
out  by  him  as  actual  taxes  upon  the  lot  at  and 
since  the  tax  sale,  together  with  legal  Interest 
thereon  from  the  date  of  this  Judgment  be- 
low until  paid,  and  a  lien  against  the  prop- 
erty to  insure  its  payment. 

This  was  a  proceeding  la  equity,  an  appeal 
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to  the  equitable  powers  of  the  court,  and  the 
tax  judgment  against  which  It  sought  relief 
was  not  absolutely  void  upon  its  face,  as  was 
that  passed  upon  in  Stewart  v.  Kemp,  54 
Tex.  248,  where  a  Judgment  condemning  land 
to  be  sold  for  taxes  purported  to  have  been 
rendered  at  a  special  term  of  the  county 
court,  when  no  authority  then  existed  for 
holding  special  terms  of  that  court.  A  dis- 
tinction seems  to  be  made  between  that 
class  of  cases,  notwithstanding  the  somewhat 
indiscriminate  use  of  the  terms  "void"  and 
"voidable,"  as  was  pointed  out  by  the  court 
in  Carpenter  v.  Andersen,  33  Tex.  OIv.  App. 
484,  77  S.  W.  291,  and  those  like  the  present 
one,  where  the  Judgment  is  regular  upon  its 
face,  and  recites  that  due  citation  and  serv- 
ice was  made.  In  the  latter  instances  It  Is 
held,  upon  the  general  principles  of  equity, 
that  the  purchaser  at  tax  sale  Is  entitled  to 
be  reimbursed  for  the  amount  paid  out  by 
him  In  satisfaction  of  taxes.  Rowland  v. 
Klepper,  189  S.  "W.  1033;  Ry.  Co.  v.  Hoff- 
man, 193  S.  W.  1140;  State  v.  Dashiell,  32 
Tex.  Civ.  App.  454,  74  S.  W.  780. 

It  is  admitted  in  the  record  here  that  the 
appellee  paid  in  taxes  upon  the  property 
involved,  exclusive  of  court  costs,  the  total 
sum  of  $83.75,  nor  Is  any  question  raised  as 
to  the  existence  or  validity  of  the  original 
tax  lien  to  that  extent.  The  motion  for  re- 
hearing is  accordingly  granted  in  part,  and 
our  former  judgment  so  reformed  as  to  al- 
low appellee  a  recovery  for  that  amount, 
with  6  per  cent  interest  per  annum  thereon 
from  September  13,  1917,  until  paid,  and  a 
Hen  upon  the  lot  to  secure  its  payment.  In 
all  other  respects  the  motion  Is  refused  and 
our  former   judgment   remains   unchanged. 

Granted  In  part 

Refused  in  part 


FIRST  STATE  BANK  OF  BEN  FRANKLIN 
v.  HAMER.     (No.  2094.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Feb.  27,  1919.) 

Bills  and  Notes  «=>527(2)— Payment—  Evi- 
dence. 
In  an  action  against  a  bank  in  the  nature  of 
conversion  of  two  vendor's  lien  notes,  deposited 
by  plaintiff  as  collateral  for  his  note,  but  claim- 
ed by  defendant  also  to  secure  another  note 
on  which  plaintiff  was  indorser,  evidence  held  to 
sustain  a  finding  that  the  indorsed  note  had  been 
paid  out  of  the  assets  of  the  maker  under  an 
agreed  transfer  and  assignment  thereof  to  the 
bank. 

Appeal  from  District  Court,. Delta  County; 
A.  P.  Dohoney,  Judge. 


Action  by  A.  F.  Hamer  against  the  First 
State  Bank  of  Ben  Franklin.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Newman  Phillips,  of  Cooper,  for  appellant 
James  Patteson,  of  Cooper,  for  appellee. 

LEVY,  J.  The  appellee's  suit  against  the 
First  State  Bank  of  Ben  Franklin,  appellant 
is  in  the  nature  of  conversion  of  two  vendor's 
Hen  notes  for  $300  and  $500,  respectively,  al- 
leged to  have  been  placed  with  the  bank  by 
F.  M.  Nldever  as  collateral  security  for  his 
note  of  $149,  due  October  1, 1916.  F.  M.  Nld- 
ever, as  alleged,  on  the  4th  day  of  October, 
1916,  tendered  the  bank  the  money  due  on  the 
note  of  $149,  which  the  bank  refused  to  ac- 
cept and  refused  to  deliver  his  two  vendor's 
Hen  notes.  On  November  1,  1916,  F.  M.  Nld- 
ever, as  aUeged,  transferred  to  the  appellee, 
Hamer,  his  interest  in  the  two  notes.  The 
said  bank  answered  by  general  denial  and  in 
defense  that  the  two  vendor's  Hen  notes  were 
held  by  the  bank  as  collateral  security  for  the 
note  of  F.  M.  Nidever  In  the  principal  sum  of 
$149,  and  also  for  a  note  of  the  Ben  Franklin. 
Drug  Company  in  the  balance  of  $500.78, 
which  note  was  indorsed  by  F.  M.  Nidever; 
that  on  October  7,  1916,  the  two  land  notes 
were  paid  in  full,  and  the  proceeds  so  receiv- 
ed were  applied  by  the  bank  to  the  payment 
In  full  of  the  two  notes  above,  leaving  a  bal- 
ance of  $199.29  tendered  by  the  bank  to  the 
owner  thereof.  The  case  was  tried  on  special 
Issues,  and  the  Jury  made  the  following  find- 
ings of  fact :  (1)  That  F.  M.  Nidever  placed 
the  two  vendor's  Hen  notes  with  the  said  bank 
as  collateral  security  only  for  his  individual 
note  in  the  principal  sum  of  $149;  and  (2) 
that  the  indebtedness  to  the  bank  of  the  Ben 
Franklin  Drug  Company  was  paid  and  dis- 
charged out  of  the  assets  of  the  drug  com- 
pany under  an  agreed  transfer  and  assign- 
ment thereof  to  the  bank. 

In  accordance  with  the  verdict  of  the  jury 
the  court  entered  judgment  against  the  bank 
for  the  difference  between  the  $149  note  held 
by  the  bank  and  the  $849  collected  by  the 
bank  In  payment  of  the  two  land  notes  held 
as  collateral  security  for  the  $149  note. 

The  first  assignment  of  error  assails  the 
ruling  of  the  court  refusing  to  set  aside  the 
answer  of  the  jury  to  the  second  special  Issue 
submitted  to  them.  The  contention  is  that 
the  transfer  of  the  assets  of  the  drug  com- 
pany and  the  creditors  that  were  to  be  paid 
out  of  the  proceeds  was  reduced  to,  writing, 
and  that  the  written  Ust  of  creditors  did  not 
include  the  note  of  the  drug  company  to  the 
bank.    The  foUowing  is  the  written  transfer : 

"Cooper,  Texas. 

"This  will  certify  that  I,  the  Ben  Franklin 

Drag  Company,  of  Ben  Franklin,  Delta  county, 

Tex.,  for  and  in  consideration  that  the  First 

State  Bank  of  Ben  Franklin,  Tex.,  has  for  me 
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folly  paid,  settled  off,  and  discharged  my  credi- 
tors as  shown  by  the  list  thereof  furnished  to 
said  bank  ail  of  my  property,  books,  notes,  and 
accounts  of  the  said  drug  company  for  such 
trust  act  This  January  14,  1915. 
"[Signed]      Ben  Franklin  Drug  Company.** 

And  the  bank  offered  in  evidence  a  type- 
written list  of  creditors  of  the  drug  company, 
which  was  Identified  by  the  cashier  of  the 
bank  as  the  list  furnished  by  the  manager 
of  the  drug  company  to  be  used  in  making  the 
settlement  of  debts  out  of  the  assets.  This 
list  does  not  have  on  It  the  name  of  the  First 
State  Bank  of  Ben  Franklin  or  the  debt  of 
the  drug  company  to  the  bank.  But  the  man- 
ager of  the  drug  company  challenges  the  iden- 
tity of  the  list  offered  by  the  cashier  as  the 
list  of  creditors  referred  to  In  the  transfer  as 
"furnished  to  said  bank."    He  testified: 

"I  turned  the  whole  business  over  to  Mr. 
Miller  to  make  a  distribution  among  the  credi- 
tors and  to  release  me.  He  agreed  to  furnish 
the  money  to  settle  with  the  creditors.  I  turn- 
ed over  to  him,  with  a  list  of  the  creditors,  and 
he  was  to  settle  with  the  creditors  and  to  re- 
lease me.  I  did  furnish  him  the  list;  he  and 
I  made  it  out  together.  I  do  not  remember 
whether  it  was  made  out  on  the  typewriter  or 
not  It  is  not  a  fact  that  the  list  as  made 
jut  did  not  contain  the  debt  of  the  Ben  Frank- 
tin  Drug  Company  to  the  bank.  It  was  all  in- 
cluded together.  I  know  Will  and  I  were  in 
the  bank  together,  and  we  set  down  all  the  in- 
lebtedness  of  the  drug  company.  I  do  not  re- 
'nember  making  a  typewritten  list  of  the  debts 
of  the  Ben  Franklin  Drug  Company  that  did 
lot  include  the  debt  owing  to  the  bank.  I  do 
not  remember  that  part  at  all." 

It  is  clear  from  the  evidence  and  the  writ- 
ten transfer  that  a  list  of  the  creditors  of  the 
drug  company  to  be  paid  out  of  the  assets 
ffas  furnished  to  the  bank  in  their  undertak- 
ing to  pay  the  creditors  out  of  the  assets  of 
•he  bank.  And  the  effect  of  the  evidence  of 
"he  cashier  is  that  the  list  offered  in  evidence 
oy  him  is  the  real  and  original  list  of  the 
'^editors  furnished  the  bank,  and  that  the 
list  so  furnished  did  not  have  on  it  the  name 
of  the  hank  and  the  debt  of  the  drug  com- 
pany to  it;  while, 'on  the  contrary,  the  effect 
of  the  evidence  of  the  manager  of  the  drug 
company  is  that  the  real  and  original  list  of 
creditors  furnished  the  bank  did  have  on  it 
the  name  of  the  bank  and  the  debt  of  the 
drug  company  to  It.  Thus  the  evidence  Is 
conflicting  respecting  the  identity  of  the  list 
offered  by  the  bank.  And  in  view  of  the  con- 
flict of  the  evidence  the  court  did  not  err  in 
passing  the  decision  of  the  question  to  the 'ju- 
ry. If  the  name  of  the  First  State  Bank  of 
Ben  Franklin  was,  as  found  by  the  Jury,  on 
the  list  of  creditors  furnished  the  bank,  then 
It  follows,  as  concluded  by  the  trial  court, 
that  the  debt  of  the  drug  company  to  the 
bank  was  paid  off  and  discharged  out  of  the 


assets  of  the  drug  company.  This  being  so, 
then  the  bank  was  legally  liable,  as  found  by 
the  court,  for  the  proceeds  of  the  two  land 
notes  above  the  payment  of  the  $149.  The 
first  assignment  and  the  other  assignments 
of  error  are  overruled. 
Affirmed. 


PRINCE  LINE,  LIMITED,  OF  NEWCASTLE, 

ENGLAND,  v.  STEGER  et  al.» 

(No.  7607.) 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
June  13,  1918.  On  Motion  for  Rehearing, 
Feb.  6,  1919.  Dissenting  Opinion  Feb.  12, 
1919.) 

1.  Damages  $=>184— Contracts— Mitigation 
— Evidence. 

In  an  action  by  the  owner  of  a  vessel 
against  a  charterer  who  failed  to  provide  car- 
goes according  to  contract,  evidence  held  to  war- 
rant a  finding  that  the  owner  would  not  have 
suffered  any  loss  by  reason  of  the  charterer's 
breach  of  contract  if  it  had  accepted  substitute 
cargoes  offered. 

2.  Shipping  «=»58(1)— Actions— Defenses. 

Where  the  charterer  of  a  vessel  failed  to 
furnish  cargoes  agreed  upon,  but  offered  sub- 
stitute cargoes  which  the  owner  refused  to  ac- 
cept, and  finally  secured  another  cargo,  which 
was  transported,  held  that  in  an  action  by  the 
owner  for  damages  the  charterer  was  not  pre- 
cluded on  the  ground  the  vessel  was  held  at  his 
request  from  relying  on  the  fact  that  if  the 
substitute  cargoes  had  been  accepted,  or  any 
diligence  used,  no  loss  would  have  been  suf- 
fered. 

3.  Damages  «=62(4)— Mitigation— Breach 
or  Charter  Parties— Wiixrtn,  Breach. 

Where  defendant  was  unable  to  furnish  a 
cargo  of  horses  because  the  French  govern- 
ment inspectors  had  not  been  able  to  inspect 
them,  held  that  the  failure  of  defendant  to  fur- 
nish the  horse  cargo  pursuant  to  a  contract 
with  a  vessel  owner  was  not  a  willful  breach, 
and  the  owner  could  not  recover  damages, 
where  by  the  exercise  of  ordinary  care  it  could 
have  saved  itself  irom  loss. 

4.  Doiacnx  «=s»10— Evidence— Sufficiency. 

In  an  action  by  the  owner  of  a  vessel 
against  one  not  in  the  state  of  Texas,  and  who 
was  not  personally  served,  evidence  held  to 
show  that  he  was  a  resident  of  New  Tork,  and 
so  the  action  was  properly  dismissed  as  to  him. 

5.  Shipping  <g=>58(l)— Breach— Defenses. 

Where  the  charterer  of  a  vessel,  being  una- 
ble to  furnish  a  cargo  within  the  time  fixed, 
contracted  for  another  cargo,  which  was  trans- 
ported, and  agreed  to  save  the  owner  from  any 
loss,  but  the  agreement  was  conditional  on  his 
holding  of  the  vessel,  held  that,  where  the  own- 
er refused  to  longer  recognize  any  right  under 
the  charter  party,  it  cannot  recover  on  the  con- 
ditional agreement 
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On  Motion  for  Rehearing. 

6.  Skipping  <g=58(2)— Actions— Evidence. 

In  an  action  by  the  owner  of  a  vessel 
against  a  charterer  who  failed  to  furnish  a  car- 
go of  horses  according  to  agreement,  evidence 
held  to  show  that  the  owner  of  the  vessel 
which  transported  another  cargo  of  horses  se- 
cured by  the  charterer  did  not  do  so  on  the  tat- 
ter's agreement  to  compensate  the  owner  for 
any  loss,  but  because  it  did  not  care  to  trans- 
port other  cargoes. 

7.  Trial  «=»205  —  Instbuctiok  —  Bubdeit  or 
Pboof. 

In  an  action  by  the  owner  of  a  vessel 
against  a  charterer  who  broke  its  contract  by 
failure  to  furnish  cargo  according  to  agree- 
ment, held  that  the  failure  of  the  court  to 
charge  that  the  burden  was  on  the  charterer 
to  sustain  the  defense  that  the  owner'  would 
have  suffered  no  loss  had  it  used  any  diligence 
in  accepting  other  cargoes  was  not  error. 

8.  Appeal  and  Ebbob  «=>750(7)—  Review  — 
Assignments  of  Ebbob. 

In  an  action  against  the  charterer  of  a  ves- 
sel, where  the  trial  court,  as  a  condition  to  over- 
ruling a  motion  for  new  trial,  required  the 
charterer  to  remit  a  judgment  over  in  his  fa- 
vor, held  that  assignments  of  error  predicated 
on  the  judgment  in  favor  of  the  charterer 
should  not  be  disregarded  on  the  ground  that 
that  matter  was  no  longer  ill  the  case,  but 
should  be  treated  as  a  general  attack  on  the 
verdict  and  judgment 

&  Appeal  and  Ebbob  *=»742<1)— Review— 
Assignments  of  Ebbob. 
Assignment  of  error,  statement  under  which 
refers  to  the  evidence  set  out  on  preceding 
pages  24-132  of  the  brief,  a  part  of  which  had 
no  bearing  on  the  issues  presented,  need  not  be 
considered;  the  statement  of  the  evidence  be- 
ing insufficient  under  rule  31  for  the  Courts  of 
Civil  Appeals  (142  S.  W.  xtti). 

Craves,  J.,  dissenting. 

'    Appeal    from    District    Court,    Galveston 
County;  Robt.  O.  Street,  Judge. 

Action  by  the  Prince  Line,  Limited,  of 
Newcastle,  England,  against  E.  D.  Steger 
and  others.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.     Affirmed. 

-    Harris  ft  Harris  and  Edward  F.  Harris, 
all  of  Galveston,  for  appellant. 

James  B.  ft  Charles  J.  Stubbs,  of  Galves- 
ton, and  Gill,  Jones,  Tyler  &  Potter,  of 
Houston  (Frank  C.  Jones,  of  Houston,  and 
James  B.  Stubbs,  of  Galveston,  of  counsel), 
for  appellees. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellant  against  B.  D.  Steger,  B.  F. 
Yoakum,  W.  B.  Ridgely,  B.  F.  Cragin,  W7 
B.  Farlss,  Hutehlngs,  Sealy  ft  Co.,  and  the 
Missouri,  Kansas  ft  Texas  Railway  Com- 
pany of  Texas,  to  recover  damages  for  the 
breach  of  a  contract  for  the  shipment  of 
horses  from  Galveston,  Tex.,  to  La  Pallice, 


France.  The  contracts  sued  on  were  exe- 
cuted by  appellant  as  the  carrier  and  E.  D. 
Steger  as  the  shipper,  and  were  also  sign- 
ed by  T.  H.  Andrews,  agent  of  the  above- 
named  railway  company,  over  whose  lines 
the  horses  were  to  be  transported  to  Gal- 
veston for  shipment  The  petition  alleged 
that  the  other  named  defendants,  except 
Hutchings,  Sealy  ft  Co.,  were  partners  of 
E,  D.  Steger  In  the  transaction.  Hatchings, 
Sealy  ft  Co.  were  made  parties  under  alle- 
gations that  said  firm  held  $20,000  which 
had  been  placed  in  their  possession  by  de- 
fendant Steger  to  guarantee  the  perform- 
ance by  him  of  bis  said  contract 

The  defendant  railway  company  answered 
by  plea  of  non  est  factum,  which  was  sus- 
tained by  the  uncontradicted  evidence,  and  a 
verdict  was  instructed  In  its  favor, 

Hutchings,  Sealy  ft  Co.  answered  as  stake- 
holders. 

The  defendants  Yoakum,  Ridgely,  Cragin, 
and  Farlss  were  served  in  New  York  with 
statutory  notice.  They  made  no  appearance, 
and  no  judgment  was  rendered  against  any 
of  them.  Appellant  contends  that  B.  1*. 
Yoakum  was  a  citizen  of  this  state,  and  judg- 
ment should  have  been  rendered  against 
him   by  default 

One  of  the  two  contracts  sued  on  waa  for 
three  voyages  to  be  made  by  appellant's 
steamer  Portuguese  Prince  from  Galveston 
to  La  Palllce.  The  portions  of  the  contract 
material  to  this  appeal  are  as  follows: 

"That  the  said  owners  agree  to  carry,  and 
the  said  shippers  agree  to  ship,  on  said  steam- 
ship, for  three  consecutive  voyages  from  Gal- 
veston, Texas,  to  La  Pallioe,  France,  horses 
to  be  furnished  by  shippers  as  required,  and  as 
hereinafter  provided,  which  trips  are  to  be 
made  without  steamer  being  employed  for  any 
other  purpose. 

"That  the  steamer  is  to  be  employed  for  the 
carriage  of  horses  on  the  aforesaid  voyages, 
and  that  shippers  shall  pay  to  the  owners  $75.- 
00  per  head  for  all  horses  that  the  steamer 
is  able  to  accommodate,  in  accordance  with  the 
United  States  regulations  and  specifications,  re- 
garding the  necessary  fittings.,  (The  estimated 
capacity  of  the  steamer  is  between  950  and 
1,050  horses.) 

"Shippers  agree  to  deliver  horses  to  the  said 
steamer  at  the  dock  or  wharf  or  place  where 
she  may  be  lying,  wharfage  or  other  charges 
on  the  horses  to  be  paid  by  shipper.  Each 
horse  to  be  fitted  with  a  baiter  and  suitable 
rope  for  tying  up  in  stall  -provided,  which  bait- 
er will,  being  the  property  of  the  shippers,  be 
taken  ashore  at  the  port  of  discbarge,  on  the 
discharge  of  the  horses. 

"That  after  notice  of  readiness  of  the  vessel 
to  take  on  board  the  horses,  not  more  than  48 
hours  shall  be  allowed  to  load  the  same.  If 
more  than  48  hours  elapse  before  the  horses 
are  delivered  to  the  vessel,  shippers  shall  pay 
demurrage  at  the  rate  of  eight  cents  per  regis- 
tered ton  per  day  or  part  of  day." 
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The  other  contract  was  for  three  voyages 
of  appellant's  steamer  Burmese  Prince,  and 
contains  the  identical  provisions  of  the  con- 
tract for  the  voyages  of  the  Portuguese 
Prince  above  set  out. 

Plaintiff's  petition,  .after  alleging  the  exe- 
cution of  the  two  contracts  and  reciting  the 
terms  thereof,  contains  the  following  alle- 
gations: 

"Acting  under  and  in  pursuance  of  said  con- 
tracts, plaintiff  and  defendant  carried  out  the 
provisions  thereof  as  to  the  first  trip  of  the 
steamship  Portuguese  Prince,  and  as  to  the  first 
and  second  trips  of  the  steamship  Burmese 
Prince,  and  as  the  plaintiff  performed  in  every 
respect  its  obligations  as  to  the  remaining 
three  trips,  namely,  one  trip  to  be  made  by  the 
Burmese  Prince  and  two  trips  to  be  made  by 
the  Portuguese  Prince.  That  the  defendant 
utterly  failed  and  refused  to  perform  his  con- 
tracts in  any  and  all  respects  relative  to  said 
remaining  three  trips,  and  did  as  to  said  three 
remaining  trips  violate  and  breach  his  said 
contracts,  causing  thereby  to  plaintiff  damages 
due  to  said  breach  (in  the  sum  of  to  wit,  $150,- 
000),  which  damages,  though  due  and  lawful 
demand  therefor  has  been  made  by  the  plain- 
tiff upon  the  defendant,  defendant  has  utterly 
failed  and  refused  to  pay. 

"That  after  making  her  first  trip  under  said 
contract  the  steamship  Portuguese  Prince 
steamed  from  La  Pallice,  France,  January  6, 
1915,  for  the  port  of  Galveston,  where  she  ar- 
rived to  receive  her  second  cargo  of  horses 
on  the  7th  of  February,  1915,  but  the  defend- 
ant Steger  utterly  failed  to  provide  said  cargo 
of  horses,  and  at  his  request  and  upon  his  re- 
peated insistence  and  because  of  the  lack  of 
cargo  or  any  cargoes  of  horses  at  Galveston 
said  steamer  was  detained  in  said  port  until 
the  24th  day  of  March,  1915,  awaiting  cargo,  at 
which  time,  in  compliance  with  the  request  of 
said  Steger,  and  for  his  benefit  and  behalf,  and 
as  right  and  proper,  the  Portuguese  Prince 
steamed  from  Galveston  to  New  Orleans,  reach- 
ing said  port  on  the  26th  day  of  March,  1915, 
where  she  was  held  awaiting  to  take  on  board 
a  cargo  of  horses  destined  for  Genoa  to  be  fur- 
nished and  shipped  by  Miller  Bros,  of  Okla- 
homa, and  applied  to  the  said  Steger's  contract; 
said  horses  arrived  at  New  Orleans  April  5, 
1913,  and  were  loaded  April  6,  1915,  and  the 
Portuguese  Prince  steamed  from  New  Orleans 
April  7,  1915,  and.  carried  said  horses  to  Genoa, 
Italy,  where  she  finished  discharging  said  car- 
go on,  to  wit.  May  3,  1915,  all  of  which  delay 
being  caused  by  the  defendant,  and  not  caused 
by  the  fault  of  said  vessel,  her,  owners  or 
agents. 

"That  tbe  vessel  was  thus  kept  and  detained 
and  used  thereby  over  and  above  the  contract 
period  of  use  and  detention  64  days,  including 
10  extra,  steaming  days,  due  to  the  greater  dis- 
tance to  Genoa  as  compared  with  La  Pallice; 
and  the  reasonable  value  of  such  use,  keeping, 
detention,  and  extra  steaming  days  was  $1,250 
per  day,  a  total  sum  of  $80,000,  and  additional 
coal  was  consumed,  made  necessary  by  said  ex- 
tra detention  and  steaming  in  the  amount  of 
400  tons,  of  the  reasonable  market  value  of 
$3.30  per  ton,  being  a  total  sum  $1,320;  that 
the  extra  coat  for  fodder,  being  the  reasonable 
value  thereof,  on  account  of  longer  passage  to 
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Genoa  as  compared  with  the  distance  from  Gal- 
veston to  La  Pallice,  was  $2,160.  That  tbe  dis- 
tance from  New  Orleans,  La.,  to  Genoa,  thence 
to  La  Pallice,  France,  is  about,  to  wit,  2,400 
miles  greater  than  from  Galveston  direct  to 
La  Pallice.  That  the  freight  money  which 
would  have  been  earned  under  the  contract  on 
1,200  horses  at  $75  per  head  is  the  total  sum 
of  $90,000.  That  plaintiff  admits  that  it  re- 
ceived as  freight  money  on  the  substituted  car- 
go, $82.50  per  head  for  1,200  horses  from  New 
Orleans  to  Genoa,  making  a  total  of  $90,000, 
less  5  per  cent,  commission  paid  to  M.  &  R. 
Warriner,  New  Orleans,  La.,  for  procuring  said 
substituted  cargo,  being  the  sum  of  $4,950  com- 
mission, leaving  a  remaining  sum  as  freight 
money  from  New  Orleans  to  Genoa  on  said 
substituted  cargo,  the  sum  of  $94,050. 

"That  the  expense  of  earning  said  $90,000, 
as  per  contract,  being  1,200  horses  at  $75  per 
head  from  Galveston  to  La  Pallice,  would  have 
been  $32,222.16,  which  would  have  left  the  net 
earning  or  profit  to  the  plaintiff  on  the  trip  of 
$57,777.84.  The  expense  of  earning  the  said 
$99,000  by  hauling  the  substituted  cargo  from 
New  Orleans  to  Genoa  was  $42,914.72,  leaving  a 
net  income  or  profit  arising  therefor  in  the  sum 
of  $57,085.28,  being  $692.56  less  than  the  net 
earning  or  profit  which  would  have  arisen  had  the 
contract  cargo  been  hauled  from  Galveston  to 
La  Pallice;  that  the  number  of  days  which  the 
steamer  would  have  taken  under  the  charter 
party  from  La  Pallice  to  Galveston  to  La  Pal- 
lice was  56  days;  the  actual  number  of  days 
required  from  La  Pallice  to  Galveston  to  New 
Orleans  to  Genoa  was  118  days,  and  the  net 
profit  the  steamer  would  have  earned  in  said 
extra  62  days  consumed  by  reason  of  the  de- 
fault of  the  defendant  is  the  sum  of  $63,968.19, 
which,  added  to  the  $692.56  above  set  forth, 
makes  the  total  loss  to  the  plaintiff  upon  this 
voyage  the  sum  of  $64,660.75. 

"That,  owing  to  said  breach  of  contract  by 
defendant,  the  plaintiff  had  to  hunt  in  the  mar- 
kets of  the  world  employment  for  the  Portu- 
guese Prince  in  lieu  of  the  third  voyage  of  said 
boat,  which  had  been  contracted  for  by  said 
defendant,  and  therefore  as  in  duty  bound  tbe 
plaintiffs  succeeded  in  getting  a  cargo  of  horses 
to  be  hauled  from  New  York  City  to  Brest, 
France,  and  the  said  Portuguese  Prince  pro 
ceeded  from  Genoa,  Italy,  May  8,  1915,  to  New 
York  City,  reaching  said  city  May  22,  1915,  and 
thereupon  loaded  1.188  horses,  steamed  May 
24,  1915,  from  New  York,  and  reached  Brest 
June  14,  1915,  and  received  for  transportation 
$50  per  head  for  the  horses,  making  a  total 
sum  of  $59,150,  said  horses  having  been  ship- 
ped by  Mayer  &  Carpenter  for  account  of  J. 
H.  Dunn  of  London,  England,  Borgham  & 
Swift,  agents. 

"The  plaintiff  admits  having  received  said 
$59,150  as  freight  money  on  the  substituted 
cargo,  less  5  per  cent,  commission  paid  by 
plaintiff  to  Paul  F.  Gerhard  &  Co.,  and  Thom- 
as Harling  &  Son  of  New  York  City,  said  com- 
mission being  $2,957.50,  leaving  the  remaining 
sum  as  freight  money  from  New  York  to  Brest 
on  said  substituted  cargo  the  sum  of  $56,192.50. 

"That  the  freight  money  which  would  have 
been  earned  under  the  charter  party  sued  on, 
on  1,183  horses  at  $75  a  head,  would  have  been 
$88,725,  and  the  expense  of  earning;  Raid  freight 
money  would  have  been  $29,122.75,  which 
would  have  left  tbe  net  earning  or  profit  to 
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the  plaintiff  on  the  trip  of  $29,602.25;  the  ex- 
pense of  earning  the  said  $59,150  by  hauling  JAe 
substituted  cargo  from  New  York  to  Brest  was 
$17,336.62,  and  plaintiffs  received  on  account 
of  demurrage  or  detention  in  New  York,  and 
on  behalf  of  said  Dunn,  the  sum  of  $2,250, 
which  it  hereby  credits  on  account  of  damages 
for  delay  and  otherwise  herein  sought  by  plain- 
tiff, thus  making  the  net  income  or  profit  aris- 
ing from  said  substituted  cargo  the  sum  of 
$44,063.60,  being  $15,538.65  less  than  the  net 
earnings  or  profit  which  would  have  arisen  had 
the  charter  party  been  carried  out  as  to  this 
voyage.  That  the  number  of  days  which  the 
steamer  would  have  taken  under  the  charter 
party  was  47  days;  the  actual  number  of  days 
required  for  the  substituted  cargo  was  42  days; 
that  the  plaintiff  therefore  credits  as  against 
this  claim  for  detention,  damages,  and  delay  the 
average  value  of  the  net  profits  of  the  steamer 
at  the  rate  of  $1,267.65  per  day,  amounting  for 
said  5  days  to  $6,340.67,  leaving  the  total  loss 
to  the  plaintiffs  upon  thjs  voyage  herein  set 
forth  the  sum  of  $9,198.16,  besides  the  com- 
mission item  above  of  $2,957.50. 

"That  after  making  her  second  trip  under 
said  contract,  which  trip  was  made  at  Steger's 
request  to  St.  Nazaire,  France,  the  steamship 
Burmese  Prince  steamed  from  St.  Nazaire, 
February  1,  1915,  for  the  port  of  Galveston, 
where  she  arrived  to  receive  her  third  cargo  of 
horses  on  the  27th  day  of  February,  1915,  but 
that  defendant  Steger  utterly  failed  to  provide 
said  cargo  of  horses,  and  at  his  request  and 
upon  his  repeated  insistence,  and  because  of  the 
lack  of  any  cargo  of  horses  to  be  had  or  ob- 
tained at  Galveston,  said  steamer  was  detained 
in  said  port  until  about  the  12th  day  of  March 
1915,  waiting  cargo,  at  which  time,  and  for 
the  benefit  and  in  behalf  of  Steger,  and  as  was 
right  and  proper,  the  Burmese  Prince  steamed 
from  Galveston  for  New  York,  reaching  said 
port  the  19th  day  of  March,  1915,  where  she 
was  held,  waiting  a  cargo  of  horses  destined 
for  La  Pallice,  France,  to  be  furnished  and 
shipped  by  and  on  account  of  Dowler,  Forbes 
&  Co.,  and  applied  to  said  Steger's  contract. 
Upon  the  arrival  of  said  horses  at  New  York 
they  were  promptly  taken  on  board,  and  the 
Burmese  Prince  steamed  from  New  York  March 
24,  1915,  and  carried  said  horses  to  La  Pal- 
lice, where  she  finished  discharging  said  cargo 
on  or  about  the  10th  day  of  April,  1915— all  of 
which  delay  was  caused  by  the  defendant,  and 
not  caused  by  the  fault  of  the  said  vessel,  her 
owners  and  agents.  The  vessel  was  thus  kept, 
detained,  and  used  thereby  over  and  above  the 
contract  period  of  use  and  detention,  to  wit, 
about  20  days,  and  the  reasonable  value  of  such 
use,  keeping,  and  detention  was  $1,250  per  day, 
a  total  sum  of  $25,000. 

"Additional  coal  was  consumed,  made  neces- 
sary by  said  extra  detention,  use,  and  keeping, 
in  the  sum  of  75  tons,  of  the  reasonable  mar- 
ket value  of  $3.30  per  ton,  being  a  total  sum 
of  $247.50.  That  the  extra  working  cost,  be- 
ing for  wages,  provisions,  stores,  marine  in- 
surance and  storage,  made  necessary  by  said 
extra  use,  keeping  and  detention,  was  the  sum 
of  $2,310.  The  extra  war  risk  insurance  made 
necessary  by  said  extra  detention,  use,  and 
keeping  was  the  sum  of  $400.  That  the  freight 
money  which  would  have  been  earned  under  the 
original  contract  on  1,111  horses  at  $75  per 
head  is  the  sum  of  $83,325.    The  plaintiff  ad- 


mits that  it  received  as  freight  money  on  the 
substituted  cargo  $50  per  head  for  1,111  horses, 
a  total  of  $55,550,  less  5  per  cent,  commission 
paid  to  Gerhard  &  Co.  and  Phillip  Segaller  of 
New  York,  for  procuring  said  substituted  car- 
go, being  the  sum  of  $2,777.50  commissions, 
leaving  a  remaining  sum  as  freight  money  from 
New  York  to  La  Pallice,  the  amount  of  $52,- 
777.50. 

"That  the  expense  of  earning  said  $83,325,  as 
per  original  contract,  being  1,111  horses  at  $75 
per  head  from  Galveston  to  La  Pallice,  would 
have  been  about  $28,073.20,  which  would  have 
left  the  net  earning  or  profit  to  the  plaintiff  on 
the  trip  of  $55,251.70.  The  expense  of  earning 
the  said  $55,550  by  hauling  the  substituted  car- 
go from  New  York  to  La  Pallice  was,  to  wit, 
about  $24,811.25,  leaving  a  net  income  or  profit 
arising  therefrom  in  the  sum  of  $30,738.75,  be- 
ing $24,512.95  less  than  the  net  earnings  or  prof- 
it which  would  and  should  have  arisen  out  of 
the  contract  cargo  had  it  been  hauled  from 
Galveston  to  La  Pallice. 

"That  plaintiff  collected  3  days'  demurrage  at 
La  Pallice  at  the  rate  of  £80  sterling  per  day,  a 
total  of  £240  sterling  or  converted  into  American 
money  at  $4.81  per  pound,  being  the.  sum  of 
$1,164.40,  which  plaintiff  admits  as  a  credit  in 
behalf  of  defendant  Steger.  That  the  number 
of  days  which  the  steamer  would  and  should 
have  taken  under  the  charter  party  for  the 
trip  in  question  was  51  days;  the  actual  num- 
ber of  days  required  for  the  substituted  trip 
as  above  set  forth  was  69  days;  and  the  net 
profit  the  steamer  would  have  earned  in  said 
extra  18  days  consumed  by  reason  of  the  default 
of  the  defendant  was  the  sum  of  $19,500.34, 
which,  added  to  $24,512.95,  makes  the  total 
loss  to  plaintiff  upon  this  voyage  the  sum  of 
$44,013.29." 

The  prayer  of  the  petition  Is  for  recovery 
of  damages  in  the  sum  of  $150,000,  with  In- 
terest from  January  X,  1915. 

Defendant  Steger  answered  by  general  and 
special  exceptions,  by  general  denial  and 
special  pleas,  alleging  that  both  of  said 
steamers  were  taken  away  from  said  defend- 
ant Steger  in  an  unreasonable  time,  no  speci- 
fied time  being  named  in  the  contract  during 
which  time  they  should  remain  on  demur- 
rage, and  that  plaintiff,  immediately  upon 
arrival  of  said  steamers  in  port  and  immedi- 
ately upon  the  expiration  of  48  hours  after 
the  arrival  of  each  steamer,  demanded  ex- 
cessive, unreasonable,  and  outrageous  de- 
murrage, to  wit,  the  sum  of  $750  per  day 
in  lieu  of  the  rate  named  in  the  charter  par- 
ty and  contract  which  amounted  to  about 
$250  per  day.  Defendant  further  alleged 
that,  both  of  said  steamers  having  been  taken 
away  from  him  by  plaintiff  at  the  expiration 
of  48  hours  after  arrival,  and  said  Steger 
having  been  declared  in  default,  It  was  made 
the  duty  of  the  plaintiff,  under  the  law,  to 
use  ordinary  care  in  procuring  for  all  of 
said  remaining  three  voyages  of  said  vessels 
substituted  cargoes,  so  as  to  save  or  minimise 
the  loss  and  damages,  not  only  to  the  defend- 
ant Steger,  bnt  to  the  plaintiff  itself,  and 
that,  had  plaintiff  exercised  ordinary  care  i» 
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procuring  said  substituted  cargoes  for  the 
Bald  remaining  three  voyages  no  loss  or  dam- 
age would  have  been  sustained. 

Defendant  Steger  further  pleaded  that,  be- 
fore he  was  In  default  and  within  a  reason- 
able time  under  the  demurrage  clause  of  said 
contracts,  he  tendered  and  offered  to  plain- 
tiff a*  shipment  for  the  full  capacity  of  both 
said  vessels  of  8,000  tons  of  hay,  the  car- 
goes to  be  carried  from  Galveston,  Tex.,  to 
La  Pallice,  France,  and  agreed  with  plaintiff 
to  pay  therefor  the  sum  of  $15  per  ton  for 
each  voyage  or  $120,000  for  each  voyage  made 
in  transporting  said  hay,  and  agreed  at  the 
same  time  to  pay  all  expenses  of  remodeling 
said  vessels  to  accommodate  hay  instead  of 
horses,  so  as  to  net  the  plaintiff  $120,000 
freight  for  each  voyage,  instead  of  $75,000, 
the  freight  named  In  the  charter  party  to  be 
paid  for  transporting  1,000  horses. 

Defendant  further  pleaded  that,  In  lieu  of 
the  banker's  guaranty  provided  for  In  the 
charter  parties,  $20,000  in  cash  was  deposit- 
ed by  D.  D.  Steger  in  the  bank  of  Hutchlngs, 
Sealy  &  Co.,  of  Galveston  where  said  deposit 
still  remained  at  the  time  of  the  trial,  to 
protect  plaintiff  In  all  engagements  of  said 
E.  D.  Steger  as  contained  In  said  charter 
parties,  and  be  prayed,  plaintiff  having  suf- 
fered no  loss  or  damage  except  through  its 
own  negligence,  that  he,  said  Steger,  should 
go  hence  without  day,  and  have  decreed  to 
him  the  $20,000  cash  belonging  to  him  on  de- 
posit in  said  bank,  and  he  prayed  for  his 
costs. 

By  cross-action  he  asked  for  recovery  of 
his  $20,000  cash  deposited  in  said  bank,  and 
for  damages  for  breach  of  contract  to  trans- 
port 24,000  tons  of  hay,  8,000  tons  to  the  ves- 
sel for  each  of  the  remaining  voyages  setting 
up  his  agreement  with  plaintiff  to  transport 
same  at  $15  per  ton,  and  his  readiness  and 
willingness  to  load  said  hay  and  to  pay  his 
freight  in  advance,  pleading  a  contract  he 
had  with  the  French  government  to  ship  50,- 
000  tons  of  hay,  24,000  tons  of  which  he  had 
contracted  to  ship  by  said  three  steamers. 
He  alleged  the  breach  of  this  contract,  as 
well  as  the  contract  for  shipment  of  the 
horses,  and  asked  In  his  cross-action  a  Judg- 
ment for  breach  of  contracts  to  ship  his 
horses  In  the  sum  of  $75,000  and  breach  of 
his  contract  to  accept  and  carry  his  hay  in 
said  vessels  in  the  sum  of  $120,000. 

By  supplemental  petition  plaintiff  specially 
denied  each  and  all  of  the  material  allega- 
tions of  defendant  Steger's  answer  and  cross- 
action. 

The  case  as  thus  made  between  Steger  and 
plaintiff  was  submitted  to  a  Jury  upon  spe- 
cial Issues,  the  Issues  submitted  and  the 
findings  of  the  Jury  thereon  being  as  follows : 

"(1)  Did  the  plaintiff  and  its  agents  use  such 
care  to  avert  or  reduce  the  damage  arising  from 
defendant  Steger's  breach  of  his  contract  for  the 
performance  of  the  second  trip  of  the  Portuguese 
Prince  as  a  person  of  ordinary  care  would  have 


done  under  the  circumstances?    Answer  Yes  or 
No." 
To  this  question  the  jury  answered,  "No." 
"(2)  Did  the  plaintiff  and  its  agents  in  sending 
the  steamer  Portuguese  Prince  on  its  third  voy- 
age to  New  York  and  taking  cargo  of  horses  - 
to  Brest,  France,  use  such  care  as  one  of  ordi- 
nary prudence  would  have  done  under  the  cir- 
cumstances to  avert  or  reduce  the  damages  aris- 
ing from  the  defendant  Steger's  previous  breach 
of  the  charter  party  for  that  vessel?    Answer 
Yes  or  No." 
To  this  question  the  jury  answered,  "No." 
"(3)  Did  the  plaintiff  and  its  agents  use  such 
care  as  above  defined  to  avert  or  reduce  the  dam- 
ages arising  from  the  defendant  Steger's  breach 
of  the  charter  party  of  the  Burmese  Prince  by 
the   failure  to  furnish  cargo  of  horses  on  its 
third  voyage  and   provide  security,   as  one  of 
ordinary  care  would  have  done  under  the  circum- 
stances?   Answer  Yes  or  No." 
To  this  question  the  jury  answered,  "No." 
"(4)  Did  the  defendant  Steger  offer  plaintiff* 
agents  cargoes  of  hay  amounting  to  24,000  tons 
at  $15  a  ton  for  the  three  voyages  in  contro- 
versy, and  offer  to  pay  for  tearing  out  the  horse 
fittings?   Answer  Yes  or  No." 
"To  this  question  the  jury  answered  "Yes." 
"(5)  If  you  answer  interrogatory  4  *No,'  you 
need  not  answer  this  one  at  all ;  but,  if  you  an- 
swer 'Yes,'  then  state  whether  the  agents  of  the 
plaintiff  agreed  to  accept  the  cargo  of  hay  at  the 
price  stated,  and  release  the  defendant  from  the 
charter  parties?   Answer  Yes  or  No." 
To  this  question  the  jury  answered,  "Yes." 
"(6)  Were  the  cargoes  of  hay  referred  to  in- 
terrogatory 6  ever  in  fact  tendered;    that  is, 
offered  for  loading  to  the  plaintiff  or  its  agents? 
Answer  Yes  or  No." 
To  which  question  the  jury  answered,  "Yes." 
"(7)  Should  plaintiff  or  its  agents,  exercising 
such  care  as  one  of  ordinary  prudence  would 
have  exercised  at  the  time  and  under  the  cir- 
cumstances when  the  cargo  of  grain  was  ten- 
dered by  the  Steele  Company  for  loading  the 
Burmese  Prince,  have  accepted  the  same  or  not? 
Answer  Yes  or  No." 
To  this  question  the  jury  answered,  "No" 
"(8)  Could  plaintiff  have  saved  all  loss  and 
damage  by  the  exercise  of  ordinary  care  in  ob- 
taining cargoes  for  the  last  two  voyages  of  the 
Portuguese  Prince?    Answer  Yes  or  No." 
To  this  question  the  jury  answered,  "Yea." 
"(9)  Could  plaintiff  have  saved  all  loss  and 
damage   by  the   exercise   of   ordinary   care   in 
obtaining  cargo  for  the  last  voyage  of  the  Bur- 
mese Prince?    Answer  Yes  or  No." 
To  this  question  the  jury  answered,  "Yeet" 

Upon  this  verdict,  Judgment  was  rendered 
that  plaintiff  take  nothing  by  its  suit,  and 
that  defendant  recover  of  plaintiff  the  sum 
of  $24,000  as  damages  for  the  breach  by 
plaintiff  of  the  contract  to  transport  defend- 
ant's hay,  and  that  defendant  also  recover 

e  $20,000  on  deposit  with  Hutchlngs.  Sealy 

Co. 

Upon  motion  for  new  trial  tbe  court  as  a 
condition  to  overruling  the  motion,  required 
the  defendant  to  remit  the  $24,000  damages 
recovered  by  him.  This  remittitur  was  filed, 
and  appellee's  right  to  recover  this  amount 
is  not  involved  in  this  appeal. 
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The  evidence  shows  that  when  the  Portu- 
guese Prince  reached  Galveston  on  February 
7,  1915,  to  receive  her  second  cargo  of  horses, 
appellee  Steger,  because  at  inability  to  ob- 
tain their  Inspection  by  officers  of  the  French 
government,  to  which  government  he  had  con- 
tracted to  sell  the  horses,  could  not  furnish 
horses  for  shipment  in  accordance  with  his 
contract  with  appellant.  This  steamer  re- 
mained in  Galveston  until  March  24th,  when 
it  went  to  New  Orleans  and  took  on  a  cargo 
of  horses  for  Miller  Bros,  of  Oklahoma,  and 
carried  them  to  Genoa,  Italy.  This  shipment 
of  horses  was  taken  by  appellant  under  a 
contract  made  by  or  through  Steger  with 
Miller  Bros.  This  boat  did  not  return  .to 
Galveston  after -its  voyage  to  Genoa  with  the 
Miller  Bros.'  horses,  but  went  to  New  York, 
and  there  obtained  a  cargo  of  horses  which  It 
transported  to  Brest,  France. 

There  is  evidence  showing  that  the  costs 
and  expense  of  the  long  delay  of  the  Portu- 
guese Prince  at  Galveston  and  waiting  for  the 
Miller  Bros.'  horses,  and  the  difference  in  net 
profits  received  for  the  transportation  of  the 
Miller  Bros.'  horses  and  the  shipment  from 
New  York  to  Brest,  and  the  profits  appellee 
would  have  received  for  transporting  two 
cargoes  of  horses  from  Galveston  to  La  Pal- 
lice  under  Its  contract  with  appellee  Steger 
amounted  to  the  sums  claimed  by  appellant 
as  damages  for  the  breach  of  said  contract 
by  Steger. 

The  steamer  Burmese  Prince  arrived  in 
Galveston  on  February  27,  1915,  to  take  her 
third  cargo  of  horses  under  the  contract  with 
appellee  Steger,  but  appellee  failed  to  fur- 
nish the  shipment  of  horses  in  accordance 
with  his  contract.  This  steamer  remained  In 
Galveston  until  March  12th  and,  being  un- 
able to  obtain  the  shipment  of  horses  from 
the  appellee  or  shippers  at  Galveston,  went 
to  New  York  and  secured  a  shipment  of  hors- 
es from  that  port  to  La  Palllce,  France. 

There  is  evidence  that  the  difference  be- 
tween the  net  profits  to  the  Burmese  Prince 
for  transporting  the  horses  from  New  York 
to  La  Palllce  and  what  it  would  have  made 
If  appellee  had  furnished  the  horses  for  ship- 
ment at  Galveston  and  the  expense  to  said 
steamer  caused  by  the  failure  of  appellee 
Steger  to  furnish  the  shipment  of  horses  In 
accordance  with  his  contract  amounted  to  the 
sums  claimed  by  the  appellant. 

There  Is  no  question  as  to  the  failure  of 
the  appellee  Steger  to  furnish  the  horses  for 
shipment  in  accordance  with  the  terms  of  his 
contract  with  appellant,  and  the  trial  judge 
so  found,  and  the  correctness  of  the  Judg- 
ment depends  on  whether  the  findings  of  tbs^ 
Jury  that  appellant  could  have  saved  all  loss 
and  damage  by  the  exercise  of  ordinary  care 
to  obtain  other  cargoes  In  lieu  of  the  three 
cargoes  of  horses  which  appellee  Steger  fail- 
ed to  furnish  are  sustained  by  (he  evidence. 

Under  appropriate  assignments  of  error  ap- 
pellant complains  of  the  charge  of  the  court 


submitting  each  of  the  issues  .before  set  out, 
on  the  ground  that  there  la  no  evidence  to 
authorize  the  submission  of  such  Issues. 
The  first  assignment  Is  as  follows: 

"The  court  erred  in  overruling  the  following 
objection  and  exception  made  by  the  plaintiff 
to  submission  of  question  No.  1,  viz.:  'Objection 
and  exception  are  made  to  question  No.  'l  for 
this,  that  it  is  a  submission  of  the  issue  therein 
contained  to  the  jury,  and  is  not  warranted  by 
the  evidence  in  the  cause,  the  evidence  revealing 
beyond  dispute  and  beyond  reasonable  difference 
in  the  minds  of  men  that  plaintiff  used  that 
care  and  diligence  that  a  person  of  ordinary 
care  would  under  similar  circumstances  to  re- 
duce and  avert  the  damages  from  Sieger's  breach 
of  the  contract  for  the  performance  of  the  sec- 
ond trip  of  the  Portuguese  Prince,  and  the  evi- 
dence further  showing  that  the  vessel  Portuguese 
Prince  upon  said  trip  was  held  in  port,  not 
alone  for  the  purpose  of  securing  cargo,  but  also 
in  response  to  the  continued  persistent  demands 
of  Steger  that  the  boats  be  held  at  said  port 
waiting  the  arrival  of  Steger's  horses  to  be 
transported  thereon;  that  said  vessel  arrived 
February  7th,  and  went  on  demurrage  February 
11th  and  a  reasonable  time  to  hold  the  boat  on 
demurrage  rate  in  the  charter  party  ceased  on 
the  13th  day  of  February,  and  that  thereafter 
negotiations  were  had  by  Steger,  resulting  in 
subchartering  the  boat  to  Miller  Bros,  by  the 
charter  party  in  evidence  dated  March  3d,  for 
delivery  of  horses  March  12th,  and  that,  owing 
to  delay  on  the  part  of  Miller  Bros.,  acting 
under  Steger's  charter  party  to  them,  and  the 
interposition  of  the  Texas  quarantine,  plaintiff 
and  defendant  understood  the  matter  alike,  and 
thereafter  the  Portuguese  Prince  steamed  for 
New  Orleans,  and  on  the  arrival  of  the  horses 
took  them  for  account  of  E.  D.  Steger  to  Genoa, 
and  that  the  legal  effect  of  the  transaction  from 
the  testimony  herein  is  such  as  to  forever  pre- 
clude and  prevent  defendant  Steger  from  com- 
plaining of  or  availing  himself  of  the  defense 
as  to  said  voyage  of  the  Portuguese  Prince  that 
plaintiff  did  not  exercise  due  diligence  to  avert 
or  reduce  the  damage  relative  to  said  second 
voyage  of  the  Portuguese  Prince.*' " 

[1]  Under  the  second,  third,  fourth,  and 
fifth  assignments  of  error  appellant  complains 
of  the  submission  to  the  Jury  of  the  Issue  of 
whether  appellant  could  have,  by  using  ordi- 
nary care  to  obtain  other  cargoes,  saved  all 
loss  and  damage  occasioned  by  the  failure  of 
Steger  to  comply  with  his  contract  The 
main  proposition  under  each  of  these  as- 
signments Is: 

"Where  the  evidence  in  support  of  an  issue 
by  one  having  the  burden  of  proof  thereon  is  so 
slight  that  reasonable  minds  could  not  arrive 
at  a  different  conclusion  with  reference  thereto, 
the  court  should  instruct  the  verdict  for  the 
other  party." 

The  trial  of  the  case  In  the  court  below 
consumed  two  weeks'  time.  A  large  number 
of  witnesses  testified,  and  the  statement  of 
facts  covers  many  typewritten  pages,  but  the 
fact  issues  presented  by  these  assignments  of 
error  only  require  that  from  the  mass  of 
testimony  in  the  record  we  find  sufficient 
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evidence  to  sustain  the  findings  of  the  Jury 
that,  by  the  exercise  of  ordinary  care  in  ob- 
taining other  cargoes,  the  appellant  could 
have  saved  all  loss  and  damage  resulting 
from  the  failure  of  Steger  to  furnish  the 
cargoes  of  horses  In  accordance  with  his 
contract. 

The  testimony  shows  that  during  the 
months  of  February  and  March,  1915,  the  ex- 
ports from  the  city  of  Galveston  included 
the  following; 

February,  MIS 450,798  bales  of  cotton. 

2,700  round  bales. 
March,  MIS 8*8.332  bales  of  cotton. 

4,629  round  bales. 

February,  1316. 17,716  long  tons  ot  oil  cake. 

March,  1916 8,837  long  tonB  of  oil  cake. 

February,  1915 6.400  tons  of  meal. 

Marcb,  1915 8.460  tons  of  meal. 

February,  1916 2,886,366  bushels  of  wheat, 

March,  1916.. 2,921406  bushels  of  wheat. 

There  was  a  great  scarcity  of  ships  to  car- 
ry these  exports,  and  ocean  freight  rates,  ad- 
vanced rapidly  and  reached  a  very  high' fig- 
ure. The  contracts  under  which  a  large  por- 
tion of  these  exports  were  shipped  were 
made  while  the  two  ships  of  appellant  be- 
fore named  were  at  Galveston  and  appellant 
bad  found  that  appellee  Steger  was  unable 
to  comply  with  bis  contract  to  furnish  the 
cargoes  of  horses.  No  effort  was  made  by 
appellant  after  it  found  that  Steger  could 
not  furnish  the  horses  to  obtain  any  sub- 
stitute cargoes  other  than  horses. 

While  the  testimony  is  conflicting  upon  the 
question  of  the  expense  appellant  would  have 
Incurred  in  removing  the  fixtures  placed  in 
his  ships  to  properly  fit  them  for  conveying 
the  horses,  and  the  profits  appellant  would 
have  made  by  talcing  cargoes  of  cotton  in  lieu 
of  the  horses,  there  is  testimony  to  Justify 
a  finding  that  the  cotton  cargoes  would  have 
netted  appellant  more  than  it  would  have 
made  by  carrying  Steger's  horses  under  its 
contract  with  him. 

Steger  testified  that  after  the  arrival  of 
the  Portuguese  Prince  to  receive  its  second 
cargo  he  came  to  Galveston,  and  offered  ap- 
pellant cargoes  of  hay  for  the  two  voyages 
of  that  ship  and  the  one  of  the  Burmese 
Prince  for  which  he  was  unable  to  furnish 
the  horses.    He  testified : 

"At  that  time,  February  20,  1915,  I  had  a 
contract  for  the  shipment  of  50,000  tons  of  hay 
to  Prance,  to  La  PaHice  and  St.  Nazairc,  and 
'we  were  shipping  from  Galveston  or  Texas  City. 
I  came  to  Galveston.  •  *  •  I  told  him  (Da- 
vid Warriner,  the  agent  of  appellant)  that  the 
contract  was  for  50,000  tons,  and  that  we  could 
besin  to  ship  as  soon  as  the  vessel — one  was 
then  in  port,  my  recollection  is— as  soon  as  the 
vessel  could  be  fitted  for  it.  and  proposed  to  pay 
for  the  fitting  of  the  vessel  myself  for  the  hay. 
1  offered  to  pay  for  dismantling  the  vessel,  and 
Mr.  Warriner  got  the  detail  of  the  ship  and 
figured  what  hay  the  ship  would  carry.  I  was 
figuring  on  using  both  vessels.  Mr.  Warriner 
figured  that  by  taking  out  the  horse  fittings  and 
space  that  had  to  be  reserved  for  coal  and 


men  he  could  put  into  the  vessel  8,000  tons.  I 
had  his  figures  for  weeks.  1  gave  him  the#rate 
I  was  willing  to  pay,  $15.00  a  ton,  and  he 
agreed  to  carry  the  hay  as  a  substitute  cargo 
for  horses.  He  agreed  that  I  might  use  the  ves- 
sels for  the  remainder  of  the  trips  for  hay  in- 
stead of  horses;  there  were  three  remaining 
trips." 

A  short  time  after  this  agreement  was 
made  the  agent  of  appellant  notified  Steger 
that  it  would  not  take  the  hay  in  lieu  of 
the  horses.     Steger  further  testified : 

"I  had  the  hay  and  could,  and  would,  have 
loaded  both  vessels  with  hay.  Of  the  24,000 
tons  that  I  contemplated  carrying  on  these 
three  vessels,  I  shipped  4,000  tons  at  $16  per 
ton,  2,000  pounds  each.  I  shipped  80,000  tons 
of  the  50,000.  The  other  20,000  tons  were  never 
shipped,  because.it  was  impossible  to  get  ves- 
sels at  a  reasonable  price  to  ship  on.  *  *  * 
I  wished  always  to  hold  the  boats  for  horses, 
but  when  they  told  me  they  wouldn't  be  held 
for  horses  1  was  trying  to  get  something  else." 

The  evidence  .shows  that  the  two  ships 
were  of  approximately  the  same  size  and 
carrying  capacity. 

Mr.  Sgitovich,  a  witness  for  appellant  as 
to  the  relative  profits  to  the  ship  owner  from 
a  cargo  of  horses  at  960  and  $75  per  head 
and  a  cargo  of  hay  at  $10  per  ton,  testified 
as  follows: 

"4,880  tons  of  hay  at  $15  is  $72,900,  long 
ton.  Short  ton  would  be  approximately  10  per 
cent.  less.  Short  tons  would  stow  5,443;  at 
$15  per  ton  wonld  bring  it  op  to  $81,645.  I 
figured  on  1,111  horses  at  $50  per  head,  $55,- 
550.  The  difference  in  favor  of  the  hay  is 
about  $26,000.  Assuming  that  6,857  tons  of 
hay  could  be  carried,  on  the  basis  of  70  feet 
stowage,  at  $15,  would  amount  to  $102,750,  and 
the  difference  between  that  and  $55,550  would 
be  $47,200.  If  there  could  be  6,857  tons  of 
hay  carried,  the  vessel  would  receive  $47,200 
more  than  for  carrying  the  1,111  horses  at  $60 ; 
1,111  horses  at  $75  would  be  $83325.  Taking 
the  figures  for  the  carriage  of  the  hay,  $81,645, 
leaves  a  difference  in  favor  of  the  horses  of 
$1,680.  Assuming  that  it  cost  $15  per  head  to 
feed  and  care  for  the  horses,  the  cost  of  feeding 
and  caring  for  1.111  horses  would  be  $16,6f>5. 
That,  deducted  from  $83,325,  leaves  $66,660 
net  revenue  on  the  horses,  and  that,  deducted , 
from  $102,750  (freight  on  6,857  tons  of  hay  at 
$15  on  70  feet  basis),  leaves  a  difference  in  fa- 
vor of  hay  of  $36,090.    •    •    • 

"Dead  weight  cargo  is  cargo  such  as  grain, 
cotton  seed  meal,  iron,  and  that  class  of  cargo. 
We  call  it  dead  weight  because  yon  can  always 
put  the  boat  down  to  her  full  dead  weight  ca- 
pacity without  occupying  her  entire  cubic  ca- 
pacity. *  *  •  The  coat  of  taking  out  the 
horse  fittings  would  be  at  least  $1,000.  *  *  • 
I  have  not  in  these  computations  made  allow- 
ance for  all  items  that  ought  to  be  deducted 
from  the  gross  earnings  in  order  to  arrive  at 
net  earnings  of  these  cargoes.  I  have  not,  for 
Instance,  taken  into  consideration  the  question 
of  additional  time  consumed. v  That  is  the  prin- 
cipal item.  I  do  not  know  positively  whether 
hay  is  chartered  on  the  long  or  short  ton.     I 
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know  my  calculations  have  always  been  made 
oi  the  long  ton  or  English  ton." 

Steger  testified  that  the  hay  could  have 
been  pressed  to  a  density  of  70  cubic  feet  to 
the  ton,  and  his  agreement  to  pay  $15  per 
ton  was  on  that  basis.  He  also  testified,  as 
above  stated,  that  he  had  the  hay  in  Galves- 
ton with  which  to  load  the  ships. 

It  cannot  be  reasonably  inferred  from  any 
of  the  testimony  that  the  difference  in  the 
time  that  It  would  have  taken  to  put  the  hay 
in  the  ship  and  the  time  It  would  take  to 
place  the  horses  on  board  would  reduce  the 
gross  earnings  from,  the  hay  cargo  as  much 
as  $36,000,  the  excess  of  the  gross  earnings 
from  the  hay  cargo  over  the  earnings  from 
the  horse  cargo,  as  fixed  by  the  witness  Sgit- 
ovtch. 

We  think  this  evidence  is  sufficient  to  sus- 
tain the  finding  that  the  appellant  would 
not  have  suffered  any  loss  or  damage  by 
reason  of  Steger's  breach  of  his  contract  if 
It  hid  accepted  the  cargoes  of  hay  offered  it 
by  Steger  in  lieu  of  the  horses. 

[2]  But,  as  set  out  in  its  first  assignment 
of  error,  appellant  Insists  that  Steger  is  pre- 
cluded from  claiming  that  appellant  should 
have  accepted  the  cargoes  of  hay  or  used  any 
diligence  to  procure  other  cargoes  In  lieu  of 
the  horses  for  the  second  voyage  of  the 
Portuguese  Prince,  because  the  evidence 
shows  that  said  ship  was  held  in  the  port  of 
Galveston  in  response  to  the  persistent  de- 
mands of  Steger  that  it  be  kept  until  the  ar- 
rival of  his  horses,  and  that  through  Ste- 
ger's negotiations  the  ship  was  subchartered 
to  Miller  Bros,  on  March  3d  for  horses  to  be 
delivered  to  the  ship  at  New  Orleans  on 
March  12th,  and  the  cargo  of  horses  furnish- 
ed by  Miller  Bros,  was  transported  by  appel- 
lant by  Steger's  procurement  and  consent 

We  do  not  think  Steger's  attitude  In  re- 
gard to  holding  the  ship  for  his  horse  and 
his  connection  with  the  Miller  Bros,  charter 
party  is  Inconsistent  with  his  claim  that  ap- 
pellant cannot  hold  him  liable  for  damages 
for  the  breach  of  his  contract  which  it  could 
have  averted  by  the  use  of  ordinary  care  to 
obtain  another  cargo  after  it  found  that  Ste- 
ger could  not  deliver  the  horses  for  shipment 
under  his  contract.  Steger  testified  .that  he 
was  anxious  to  keep  the  ships  under  his 
contract  for  transportation  of  his  horses,  and 
in  order  to  do  this  was  willing  to  pay  de- 
murrage demanded  by  appellant,  but  If  ap- 
pellant would  not  do  this  he  wanted  appel- 
lant to  substitute  the  hay  in  lieu  of  the  hors- 
es, as  It  had  agreed  to  do.  His  attitude  in 
regard  to  the  ships  obtaining  other  cargoes  Is 
shown  by  his  answer  to  the  following  ques- 
tions propounded  to  him  by  counsel  for  ap- 
pellant: 

"Q.  Did  you  mean  to  be  understood  in  any 
of  these  hay  conferences  as  abandoning  your 
contract  rights  to  the  Burmese  Prince  and  Por- 


tuguese Prince,  did  you?  A.  I  never  did.  If 
they  were  going  to  take  them  away  from  me 
I  wanted  them  to  ship  my  stuff  I  offered  them 
to  ship.  I  was  still  expecting  at  that  time 
to  be  able  to  furniBh  horses  for  the  Burmese 
Prince  when  she  would  come  in.  I  was  expect- 
ing inspectors,  either  fresh  ones  or  some  of 
those  at  work,  to  be  turned  over  to  me.  They 
had  a  number  of  inspecting  ports  in  the  United 
States  then,  and  not  enough  to  go  around.  It 
would  be  a  matter  of  comparatively  few  days 
after  I  got  hold  of  the  inspectors  before  I  would 
have  been  able  to  deliver  horses  to  shipside. 

"Q.  Isn't  it  a  fact  that,  inasmuch  as  you  al- 
ways expected  to  get  the  horses  and  never  noti- 
fied Mr.  Warriner  you  couldn't  get  the  horses, 
isn't  it  a  fact  that  that  explains  why  yon  did 
not  make  any  protest  by  your  letters  or  docu- 
ments against  plaintiff's  not  moving  the  hay? 
Isn't  it  a  fact  that,  inasmuch  as  you  always 
expected  to  get  the  horses  and  never  notified 
Mr.  Warriner  that  you  could  not  get  the  horses, 
isn't  it  a  fact  that  that  explains  why  you  did 
not  make  any  protest  by  your  letters  or  docu- 
ments against  Warriner  for  not  carrying  hay? 
A.  I  preferred  them  to  wait  for  horses,  but  pro- 
tested most  vigorously  in  Mr.  Steele's  office  in 
the  presence  of  Mr.  Warriner  against  his  not 
carrying  the  hay  after  the  boats  were  taken 
away  from  me.  I  can't  recollect  as  to  the  date — 
it  was  soon  after  these  boats  were  taken  away 
from  me.  It  was  after  this  trouble  had  all 
come  up,  and  bills  were  being  presented  to  me, 
or  I  had  been  notified  bills  would  be  presented 
to  me.  It  was  several  months  after  March.  At 
that  time  I  protested  vigorously  at  their  taking 
the  boats  away  from  me  and  the  failure  to  take 
hay."  ,   . 

In  answer  to  the  question-  if  he  did  not 
send  a  telegram  while  the  Portuguese  Prince 
was  at  Galveston,  offering  to  pay  $6,000  if 
ship  was  held  to  await  his  horses,  he  testi- 
fied: 

"I  sent  that  telegram  and  made  this  offer  (to 
pay  the  $5,000)  because  of  the  fact  that  I  had 
$30,000  profit  in  each  trip  of  this  vessel  (re- 
ferring to  horse  shipments),  and  I  was  willing 
to  pay  $5,000  in  order  to  have  the  vessel  or 
the  two  vessels  preserved  for  one  or  more  trips 
or  as  many  as  I  could  use  them  for,  and  because 
of  the  further  reason  that  it  would  have  em- 
barrassed me  very  much  in  my  contracting  -busi- 
ness to  have  had  the  ships  taken  away  from 
me  except  in  an  agreeable  way.  *  *  *  I  was 
under  contract  to  ship  these  horses  on  these 
vessels,  and  was  doing  my  utmost  always  to 
hold  them  for  the  horses,  but  if  they  were  not 
going  to  permit  me  to  wait  until  my  inspectors 
came,  then  I  was  trying  to  agree  to  any  reason- 
able thing  they  wanted  to  do  with  the  vessel 
and  pay  whatever  amount  was  reasonable  if 
they  used  it  in  any  other  way.  I  certainly  did 
want  the  Portuguese  Prince  and  Burmese 
Prince  in  February  and  March,  1915.  I  had 
horses  waiting  for  inspectors.  I  had  horses, 
but  I  couldn't  deliver  them— until  the  French 
government  was  able  to  give  me  inspectors  to 
inspect  the  horses  I  could  not  ship  them." 

The  undisputed  evidence  shows  that  the 
ship  was  not  kept  at  Galveston  at  Steger's 
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request.    Mr.  Warriner,  the  agent  of  appel- 
lant at  Galveston,  testified : 

"We  didn't  hold  the  boat  here  at  anybody's 
request,  bat  because  we  were  not  able  to  find 
any  profitable  business  for  her  earlier.  *  •  • 
When  the  Portuguese  Prince  was  detained  here 
nearly  six  weeks,  we  used  every  effort  to  obtain 
other  employment  for  her. .  Mr.  Steele  and  our- 
selves were  using  every  effort  in  that  direction. 
That  is  the  only  purpose  for  which  she  was  held 
here — she  was  not  held  at  the  request  of  Mr. 
Steger.  Mr.  Steger  telegraphed  to  various  horse 
dealers.  I  did  not  telegraph  to  any  horse  deal- 
ers—I  telegraphed  to  our  people  in  New  Or- 
leans; they  were  in  communication  with  New 
York." 

Our  conclusion  is  that  the  evidence  is  suffi- 
cient to  sustain  the  findings  of  the  Jury,  and 
□one  of  the  assignments  above  mentioned  can 
be  sustained. 

[3]  There  was  no  willful  breach  of  his 
contract  to  furnish  the  horses  on  the  part  of 
Steger,  and,  under  well-settled  principles  of 
law  If  appellant  could  by  the  exercise  of  or- 
dinary care  have  saved  Itself  from  loss  by 
reason  of  Steger*s  Inability  to  furnish  the 
cargo  of  horses,  It  was  Its  duty  so  to  do,  and 
it  cannot  recover  from  Steger  damages  which 
it  could  have  averted  by  the  use  of  ordinary 
care.  Hellbroner  v.  Hancock:,  83  Tex.  715; 
Jones  y.  George,  61  Tex.  845,  48  Am.  Rep. 
280;  Railway  Co.  v.  Becbt,  21  S.  W.  971; 
Steamship  Co.  v.  Card  (D.  C.)  59  Fed.  159; 
Warren  v.  Stoddart,  105  U.  S.  225,  26  L. 
Ed.  1117. 

The  case  Is  not  one  which  called  for  a 
charge  upon  the  burden  of  proof;  and,  If  a 
charge  upon  that  issue  had  been  necessary, 
the  charge  requested  by  plaintiff,  the  refusal 
to  give  which  Is  complained  of  under  the 
sixth  assignment  of  error,  clearly  misstated 
the  law,  and  was  properly  refused. 

The  seventh  and  eighth  assignments  of 
error  complain  of  the  refusal  of  the  court  to 
Instruct  the  Jury  to  return  a  verdict  in  favor 
of  plaintiff.  It  follows  from  what  we  hare 
said  In  discussing  the  first  five  assignments 
that  the  court  did  not  err  In  refusing  to  in- 
struct the  Jury  to  find  for  plaintiff,  and 
these  assignments  cannot  be  sustained. 

[4]  The  ninth  assignment  complains  of  the 
action  of  the  court  In  refusing  to  Instruct  the 
Jury  to  return  a  verdict  for  plaintiff  against 
the  defendant  B.  F.  Yoakum.  As  shown  In 
oar  statement  of  the  pleadings,  Yoakum  was 
made  a  party  defendant  under  allegations 
tbat  he  was  Interested  as  a  partner  of 
Steger  In  the  contract  for  the  shipment  of 
the  horses.  He  was  served  with  notice  in 
New  York,  no  citation  having  been  served 
upon  Mm  in  this  state.  He  filed  no  answer 
In  the  case.  In  regard  to  Yoakum's  residence 
Steger  testified : 

"Benjamin  F.  Yoakum,  I  think,  claims  to  live 
in  Texas— he  is  in  New  York  City— a  railroad 
man.     He  is  a  native  Texan.     Mr.  Yoakum's 


business  address  in  New  York  is  71  Broadway. 
I  have  known  Benjamin  F.  Yoakum  for  some- 
thing over  30  years.  I  knew  him  wheu  he  lived 
In  Galveston,  with  the  Santa  Fe.  *  *  *  I 
have  known  Mr.  Yoakum  more  or  less  intimate- 
ly since  I  first  met  him.  We  were  thrown  a 
good  deal  together.  I  met  him  in  Texas,  in 
St  Louis — I  am  not  sure,  but  it  seems  to  me  that 
he  went  to  St.  Louis  before  he  went  to  New 
York.  He  has  been  in  New  York  for  a  num- 
ber of  years.  I  do  not  know  that  at  the  time 
of  this  transaction  and  continuously  since  that 
time  that  Mr.  Yoakum  claimed  he  was  a  resi- 
dent of  Texas.  I  don't  know  where  he  claims 
his  residence  now.  I  think  I  testified  yester- 
day that  he  claims  to  be  Texan,  residing  in 
New  York,  or  something  to  tbat  effect.  I 
don't  remember  that  I  testified  that  Mr.  Yoakum 
claimed  to  be  a  citizen  of  Texas.  So  many 
things  enter  into  where  a  fellow's  residence  is 
— we  used  to  say  where  he  bad  his  washing 
done,  and  I  don't  know." 

We  think  this  evidence  sustains  the  court's 
finding  that  Yoakum  was  a  resident  of  New 
York,  and,  not  having  been  served  with  ci- 
tation In  this  state,  and  having  filed  no  an- 
swer, the  court  was  without  Jurisdiction  to 
render  a  personal  judgment  against  him. 

Assignments  10  and  11  complain  of  the  ver- 
dict and  Judgment  In  favor  of  Steger  for 
$24,000  on  hits  cross-action  for  damages  for 
the  failure  of  appellant  to  comply  with  its 
contract  for  the  shipment  of  hay.  As  we 
have  before  stated,  this  judgment  was  re- 
mitted by  Steger  upon  the  hearing  of  plain- 
tiff's motion  for  a  new  trial,  and  the  cor- 
rectness of  that  verdict  and  judgment  is  not 
in  Issue  on  this  appeal.  The  reason  for  pre- 
senting those  assignments  Is  not  apparent 
Any  error  In  that  verdict  and  Judgment  can- 
not possibly  affect  the  portion  of  the  Judg- 
ment Involved  on  this  appeal.  The  assign- 
ments are  therefore  overruled  without  dis- 
cussion. 

[51  The  twelfth  and  thirteenth  assignments 
assail  the  verdict  and  judgment  as  contrary 
to  the  charge  of  the  court  and  the  undisputed 
evidence,  In  that  the  court  Instructed  the 
Jury  that  J.  H.  W.  Steele  Company  was  the 
agent  of  Steger  "in  negotiations  relative  to 
the  performance  or  nonperformance  of  the 
charter  parties,  and  Steger  was  bound  by 
the  acts  of  his  agents  with  respect  thereto," 
and  that  the  Steele  Company,  by  letter  of 
March  3,  1915,  promised  plaintiff  that  Steger 
would  be  responsible  for  any  damages  that 
plaintiff  might  sustain  In  taking  the  Miller 
Bros,  cargo  of  horses  from  New  Orleans  to 
Genoa,  and  the  evidence  further  shows  that 
the  Steele  Company,  as  agents  of  Steger,  par- 
ticipated "in  all  the  transactions  relative  to 
the  moving  and  taking  of  cargoes  of  (both) 
said  vessels  and  were  fully  conversant  Of 
said  movements,  and  did  not  protest  against 
the  same." 

There  is  no  merit  in  these  assignments. 
As  we  have  previously  said,  the  efforts  of 
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Steger  to  obtain  tbe  Miller  Bros.'  horses  as  a 
substitute  cargo  for  bis  horses  were  made 
for  the  purpose  of  keeping  alive  his  char- 
ter party  contracts,  and  his  offers  to  appel- 
lant were  conditional  upon,  to  state  it  In  his 
words,  the  ships  not  being  taken  away  from 
him;  and,  when  appellant  refused  to  lon- 
ger recognize  any  right  In  him  under  bis  char- 
ter parties,  his  conditional  promisee  were  no 
longer  binding  upon  him.  Tbe  failure  of 
Steele  &  Co.  to  .protest  appellant's  acts  In 
taking  the  ships  from  Steger  could  not  affect 
the  latter's  right  to  insist  that,  If  appellant 
would  not  hold  tbe  ships  for  his  horses,  it 
must  use  ordinary  care  to  obtain  such  substi- 
tute cargoes  as  would  prevent  loss  by  reason 
of  his  breach  of  the  contract 

The  remaining  assignments  of  error  all 
relate  to  the  judgment  in  Steger's  favor  for 
$24,000,  and,  for  the  reasons  before  stated, 
are  not  material  to  any  issue  involved  in 
this  appeal. 

We  are  of  opinion  that  the  judgment  should 
be  affirmed;  and  it  has  been  so  ordered. 

Affirmed. 

On  Motion  for  Rehearing. 

After  giving  full  consideration  to  the  very 
able  motion  for  rehearing  tiled  by  counsel 
for  appellant,  the  majority  of  the  court  have 
reached  the  conclusion  that  It  should  not  be 
granted.  Justice  GRAVES  dissents  from  this 
conclusion  and  will  file  a  written  statement 
of  the  grounds  of  his  dissent, 

The  question  of  whether  the  trial  court 
erred  in  submitting  to  tbe  jury  the  issue  of 
the  exercise  of  ordinary  care  on  the  part 
of  appellant  to  avert  or  reduce  the  damage 
arising  from  the  failure  of  appellee  Steger 
to  comply  with  his  contract  to  furnish  a 
cargo  of  horses  for  the  second  voyage  of  the 
steamer  Portuguese  Prince  is  by  no  means 
free  from  doubt,  but  the  question  as  present- 
ed is  one  of  law,  and  therefore  within  the 
Jurisdiction  of  the  Supreme  Court,  and  we 
feel  constrained  to  follow  the  general  rule 
of  this  court  and  solve  the  doubt  in  favor 
of  the  judgment  of  the  trial  court. 

We  adhere  to  the  conclusion  stated  in  our 
main  opinion  that  there  is  evidence  sufficient 
to  sustain  the  findings  of  the  jury  that  ap- 
pellants by  the  use  of  ordinary  care  could 
have  obtained  other  cargoes  in  lieu  of  the 
horses  which  appellee  Steger  failed  to  fur- 
nish In  accordance  with  his  contract,  and 
that  the  profits  which  appellant  would  have 
made  from  the  transportation  of  the  sub- 
stituted cargoes  would  have  equaled  what  it 
would  have  made  if  appellee  Steger  had 
furnished  the  cargoes  of  horses  and  appel- 
lant had  transported  them  under  its  contract 
with  him.  The  evidence  as  a  whole  upon  this 
issue  is  contradictory  and  not  satisfying, 
but  we  cannot  say  it  does  not  raise  the  is- 
sue, and  that  Is  the  only  question  presented 
by  the  assignments. 


[6]  Appellant's  contention  in  regard  to  the 
second  voyage  of  the  steamer  Portuguese 
Prince  is  that  the  Miller  Bros.'  horses  hav- 
ing been  transported  under  the  contract 
made  by  Steger  with  Miller  Bros.,  and  for 
account  of  Steger,  and  he  having  expressly 
agreed  to  compensate  appellant  for  any  loss 
It  might  sustain  by  transporting  the  Miller 
Bros.'  horses  in  lieu  of  tbe  horses  which 
Steger  had  contracted  to  furnish  for  said 
voyage,  the  issue  of  whether  appellant  used 
ordinary  care  to  avert  or  reduce  the  damages 
arising  from  Steger's  failure  to  comply  with 
his  contract  was  not  raised  by  the  evidence 
as  to  this  second  voyage  of  the  Portuguese 
Prince,  and  that  issue  should  not  have  been 
submitted  to  the  Jury.  Counsel  for  appellant 
presents  tbis  contention  with  much  force, 
but  we  think  that,  notwithstanding  the  facts 
that  the  Miller  Bros.'  horses  were  transport- 
ed by  appellant  under  the  contract  made 
with  them  by  Steger,  and  that  Steger  at  one 
time  promised  to  pay  any  loss  sustained  by 
appellant  from  the  substitution  of  these  hors- 
es for  the  cargo  that  Steger  had  contracted 
to  furnish,  the  issue  of  whether  appellant 
could  have  averted  or  reduced  the  damages 
by  using  ordinary  care  to  obtain  some  other 
cargo  was  in  the  case,  and  was  properly  sub- 
mitted to  the  Jury.  As  stated  in  our  main 
opinion,  we  think  Steger's  testimony  shows 
that  bis  agreement  to  pay  the  damages  that 
appellant  might  sustain  by  taking  the  Mil- 
ler Bros.'  horses  in  lieu  of  -the  cargo  that 
Steger  had  failed  to  furnish  was  made  tinder 
the  belief  that  if  appellant  accepted  the  Mil- 
ler Bros.'  horses  and  transported  them  for  his, 
Steger's,  account,  and  under  his  agreement 
to  pay  any  loss  it  might  sustain  thereby^  the 
steamer  would  still  remain  chartered  for  the 
third  voyage  covered  by  the  contract  of  char- 
ter, and  would  return  to  Galveston  and 
transport  his  horses  on  said  voyage. 

We  think  the  evidence  further  shows  that 
appellant  was  not  induced  to  take  the  Miller 
Bros.'  horses  by  Steger's  promise  to  pay  this 
damage,  but  took  them  because  that  was  the 
only  cargo  of  horses  available  and  it  did  not 
care  to  take  any  other  kind  of  cargo.  The 
testimony  of  appellant's  agent,  Warriner, 
shows  that  tbe  steamer  was  not  held  at  Gal- 
veston for  Millers  Bros.'  horses  at  Steger's 
request,  nor  because  of  any  promise  of  Steg- 
er, and  it  Is  also  shown  that  appellant 
made  efforts  to  get  other  cargoes  of  horses 
after  Steger's  offer  of  the  MUler  Bros.'  hors- 
es was  made  to  It. 

In  these  circumstances  we  do  not  think 
Steger,  after  appellant,  as  he  expresses  it, 
had  taken  the  boats  away  from  him,  should 
be  held  estopped  as  a  matter  of  law  from 
showing,  in  defense  of  appellant's  claim  for 
damages,  that  he  offered  appellant  cargoes 
of  hay  which  at  the  price  he  agreed  to  pay 
for  its  transportation  would  have  netted  ap- 
pellant more  than  It  could  have  made  by 
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transporting  his  horses,  or  from  showing 
that  appellant  by  the  exercise  of  ordinary  care 
could  hare  obtained  other  cargoes  at  a  rate 
for  transportation  which  would  have  been 
just  as  profitable  to  appellant  as  the  trans- 
portation of  Steger's  horses. 
In  our  main  opinion  we  say: 

"The  contracts  under  which  a  large  portion 
of  these  exports  [referring  to  exports  of  cotton 
and  other  articles  of  commerce  exported  from 
Galveston  in  February  and  March,  1915]  were 
shipped  were  made  while  the  two  ships  of  appel- 
lant before  named  were  at  Galveston  and  had 
found  that  Steger  was  unable  to  comply  with 
bis  contract  to  furnish  the  cargoes  of  horses." 

Appellant  complains  of  this  statement  on 
the  ground  that  it  is  not  supported  by  the 
testimony  of  any  witness.  Upon  a  re-examl- 
nation  of  the  record  we  And  that'  no  witness 
testified  that  a  large  portion  of  the  exports 
during  the  months  named  were  shipped  un-. 
der  contracts  made  during  said  months. 
All  that  Is  shown  by  the  testimony  is  that 
contracts  were  made  by  ship  brokers  with 
various  persons  for  shipments  of  said  ex- 
ports which  moved  during  said  months.  The 
witness  who  testified  as  to  these  shipments 
stated  that  he  could  not  tell  how  many  of 
them  moved  m  the  months  of  February  and 
March,  but  he  could  obtain  that  Information 
from  his  books,  and  stated  that  he  wpuld 
produce  It.-  The  record  does  not  show  that 
the  witness  produced  his  books  or  the  prom- 
ised Information.  We  correct  our  former 
statement  as  above  indicated  to  response  to 
appellant's  complaint,  and  not  because  we 
regard  oor  first  statement  as  materially  in- 
accurate. 

[7]  Appellant  insists  In  its  motion  that  we 
erred  in  not  sustaining  its  assignment  predi- 
cating error  upon  the  refusal  of  the  trial 
court  to  instruct  the  Jury  that  the  burden 
of  proof  was  upon  the  defendant  upon  the 
issue  of  whether  the  plaintiff  could  have 
averted  or  reduced  the  damages  by  the  use 
of  ordinary  care.  In  support  of  this  conten- 
tion appellant  cites  a  number  of  cases,  an- 
nouncing the  long-established  rule  that,  such 
plea  being  an  affirmative  defense,  the  burden 
of  proving  it  was  upon  the  defendant.  This 
rule  is  unquestionably  sound  in  reason  and 
universally  sustained  by  the  authorities,  but 
this  does  not  determine  the  question  of 
whether  the  court  committed  error  in  not  so 
instructing  the  jury.  The  charge  given  by 
the  court  submitted  to  the  Jury  the  question 
of  whether  the  plaintiff  could  have,  by  the 
use  of  ordinary  care  to  obtain  the  cargoes, 
averted  or  reduced  the  damages  occasioned 
by  the  failure  of  the  defendant  to  furnish 
the  cargo  he  had  coutracted  to  furnish.  It 
was  proper  to  instruct  the  Jury  that  they 
should  determine  this  question  In  accordance 
with  the  preponderance  of  the  evidence,  but 
it  was  wholly  unnecessary  to  tell  them  where 
the  burden  of  proof  lay.    On  the  >  contrary, 


It  has  been  expressly  held  by  our  Supreme 
Court  that  a  charge  upon  the  burden  of  proof 
Is  Dot  always  necessary  or  proper.  Blum  v. 
Strong,  71  Tex.  321,  6  S.  W.  167.  We  cannot 
see  what  possible  assistance  it  could  have 
been  to  the  Jury  In  this  case  in  determining 
the  issues  presented  to  them  to  have  been  told 
where  the  burden  of  proof  rested,  and  appel- 
lant could  not  possibly  have  been  harmed  by 
the  failure  of  the  court  to  give  such  instruc- 
tion. We  think  the  learned  counsel  for  ap> 
pellant  has  confused  the  question  of  burden 
of  proof  with  that  of  the  preponderance  of 
the  evidence. 

[8,  I]  Appellant  also  complains  of  the  con? 
s  traction  placed  in  our.  main  opinion  upon  as- 
signments Nos.10  and  11.-  We  say  in  that 
opinion  that  these  assignments  "complain  of 
the  verdict  and  Judgment  in  favor  of  Steger 
for  $24,000  on  bis  cross-action  for  damages 
for  the  failure  of  appellant  to  comply  with 
its  contract  for  the  shipment  of  hay,"  and 
then  say  fat  effect  that,  the  trial  court  bavins 
required  a  remittitur  of  that  Judgment,  it  Is 
unnecessary  to.  discuss  these  assignments. 
These  assignments  are  as  follows: 

"Tenth  Assignment  of  Error— A  Proposition. 

"The  verdict  and  judgment  against  the  plain- 
tiff, and  the  verdict,  in  favor  of  the  defendant 
Steger  for  $24,000,  are  contrary  to  the  evidence, 
and  are  not  supported  by  the  evidence,  and 
are  not  supported  by  the  preponderance  of  the 
evidence,  nor  warranted  by  the  evidence,  because 
the  evidence  overwhelmingly  reveals  the  facts 
and  establishes  the  facts  that  the  plaintiff  per- 
formed all  its  obligations  arising  under  the 
charter  parties  in  full,  and  the  defendant  Steger 
breached  his  obligations  arising  thereunder  by 
failure  to  provide  horses  when  required  so  to 
do  by  the  contract,  and  by  failure  to  furnish 
the  bankers'  guaranty,  or  the  substituted  se- 
curity therefor,  by  failure  to  pay  the  daily  de- 
murrage due  under  the  contracts,  and  that  the 
plaintiff  exercised  all  the  care  to  avert  and  re* 
duce  damage  arising  from  Steger's  breach  of  his 
contracts  that  a  person  of  ordinary  care  would 
have  done  under  the  circumstances. 

"Eleventh  Assignment  of  Error— A  Proposition. 

"The  verdict  and  judgment  against  the  plain- 
tiff, and  the  verdict  in  favor  of  the  defendant 
Steger  for  $24,000,  are  contrary  to  the  evidence, 
and  are  not  supported  by  the  evidence,  and  not 
supported  by  the  preponderance  of  the  evidence) 
and  not  warranted  by  the  evidence,  because  the 
evidence  overwhelmingly  reveals  the  facts  and 
establishes  the  facts  that  plaintiff  could  not 
have  saved  all  loss  and  damage  by  the  exercise 
of  ordinary  care  in  obtaining  cargoes  for  either 
of  the  two  voyages  involved,  the  only  offers  of 
cargo  revealed  by 'the  evidence  being  grain  and 
hay  of  the  defendant  Steger,  under  these  issues 
being  bound  to  produce  testimony  sufficient  to 
overcome  the  burden  of  proof  cast  upon  him  on 
the  issue  of  due  care  and  diligence  on  the  part 
of  the  plaintiff  to  reduce  or  avert  damage  from 
Steger's  breach  of  contracts.  The  evidence  con- 
sisted only  of  general  testimony  that  merchan- 
dise was  passing  through  the  port  of  Galveston, 
and  the  testimony  on  behalf  Of  the  plaintiff  br 
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ing  overwhelmingly  that  all  lost  and  damage 
could  not  have  been  avoided  by  the  exercise  of 
ordinary  care  on  the  part  of  the  plaintiff  in 
obtaining  cargo  for  the  last  two  voyages  of  the 
Portuguese  Prince  and  the  last  voyage  of  the 
Burmese  Prince." 


Appellant  contends  that  these  assignments 
assail  the  verdict  and  Judgment  against 
plaintiff  on  the  whole  case,  and  the  verdict 
in  favor  of  Steger  for  $24,000,  and  cannot  be 
properly  construed  as  only  attacking  the 
verdict  and  Judgment  against  plaintiff  and  in 
favor  of  Steger  on  the  cross-action  for 
$24,000. 

The  assignments  are  susceptible  of  the 
construction  appellant  places  upon  them, 
and  we  will  accept  that  construction  and 
withdraw  our  former  holding  that  they  only 
refer  to  the  verdict  and  Judgment  for  $24,000. 

For  the  statements  under  these  assign- 
ments appellant  copies  portions  of  the  court's 
charge,  and  then  refers  to  the  evidence  set 
out  on  preceding  pages  24  to  132  of  Its 
brief.  A  great  deal  of  this  evidence,  which 
covers  108  pages  of  appellant's  printed  brief, 
has  no  bearing  upon  the  issues  presented  by 
these  assignments.  We  think  it  clear  that 
rule  31  for  the  Courts  of  Civil  Appeals  (142 
S.  W.  xiii)  does  not  sanction  a  statement  of 
this  kind,  and  the  assignments  are  not  en- 
titled to  consideration  because  of  the  insuffi- 
ciency of  their  supporting  statements.  How- 
ever, the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  of  the  Jury  upon  the  issue  of 
the  exercise  by  the  appellant  of  ordinary 
care  to  avert  or  reduce  the  damages  has  been 
passed  upon  under  preceding  assignments, 
and  if  these  assignments  could  be  considered 
they  should  be  overruled.    . 

Other  assignments -questioning  the  findings 
of  the  Jury  upon  issues  raised  as  to  the  alleg- 
ed contract  between  Steger  and  appellant 
for  the  transportation  of  hay  were  not  dis- 
cussed in  the  main  opinion,  and  will  not  be 
here  discussed,  because  Sieger's  claim  for 
$24,000  damages  for  the  alleged  breach  by 
the  appellant  of  a  contract  for  the  transpor- 
tation of  his  hay  having  been  eliminated  by 
the  remittitur  filed  by  him,  the  question  of 
whether  a  binding  contract  was  made  by  ap- 
pellant for  the  transportation  of  the  hay  is 
Immaterial. 

Upon  the  issue  of  ordinary  care  on  the 
part  of  appellant  to  avert  or  reduce  the  dam- 
ages, it  was  only  necessary  for  Steger  to 
show  that  by  the  use  of  such  care  It  could 
have  obtained  substitute  cargoes,  the  trans- 
portation of  which  would  have  yielded  It 
sufficient  profit  to  offset  the  loss  sustained  by 
the  failure  of  appellee  Steger  to  furnish  his 
cargoes  of  horses.  We  think  the  evidence 
set  out  In  our  main  opinion  is  sufficient  to 
sustain  a  finding  that  appellant  could  have 
done  this  by  taking  the  hay  which  was  offer- 
ed it  by  Steger,  and  the  question  of  whether 


it  bound  Itself  by  contract  to  take  the  hay 
cannot  be  material  upon  this  issue. 

Any  assignment  not  discussed  in  this  or 
our  main  opinion  has  been  duly  considered 
and  overruled. 

We  are  of  opinion  that  the  motion  for  re- 
hearing should  be  refused;  and  it  has  been 
so  ordered. 

Refused. 

GRAVES,  J.  (dissenting).  After  mature  re- 
consideration of  this  cause  on  rehearing,  I 
can  see  no  escape  for  the  appellee  from  lia- 
bility for  such  loss  and  damage  as  appellant 
actually  sustained  upon  the  second  voyage  of 
the  Portuguese  Prince  In  carrying  the  Miller 
Bros.'  horses  to  Genoa,  Italy.  Indeed,  under 
the  case  as  made,  it  seems  to  me  he  clearly  ad- 
mitted himself  to  be  so  bound  as  to  that  ship- 
ment and  left  nothing  touching  his  responsi- 
bility for  it  to  go  to  the  Jury.  Accordingly,  I 
think  the  court  below  erred  in  submitting  to 
them  the  issue  as  to  whether  appellant  used 
ordinary  care  to  avert  or  rdeuce  the  damage 
flowing  from  that  trip,  and  that  its  assign- 
ments 1  and  4,  attacking  that  action,  should 
have  been  sustained.  A  brief  consideration  of 
such  parts  of  the  record  as  bear  directly  upon 
the  matter  will,  it  is  thought,  demonstrate 
the  correctness  of  this  view. 

With  the  Portuguese  Prince  lying  in  the  har- 
bor at  Galveston  since  February  7,  1915,  and 
Steger  for  many  days  in  default  upon  his 
contract  to  furnish  horses  for  her  second 
voyage,  during  which  period  both  he,  his 
agents,  and  those  of  appellant  had  unsuccess- 
fully scoured  the  country  for  a  substitute 
cargo,  on  March  3,  1915,  an  agreement  con- 
cerning a  cargo  for  that  trip  was  reached 
between  them,  and  evidenced  by  the  follow- 
ing letter: 

"Galveston,  Texas,  March  3,  1915. 

"Messrs.  D.  &  G.  Warriaer,  Agents  Prince 
Line,  Galveston,  Texas — Gentlemen:  This  is  to 
advise  you  that  with  telegraphic  authority  in 
hand  and  verbal  instructions  from  Mr.  E.  D. 
Steger,  we  have  this  day  relet  for  E.  D.  Steger 
account,  the  steamer  Portuguese  Princp  with 
1,187  head  of  horses  for  Genoa,  at  $80.00  per 
head,  and  will  make  an  effort  to  secure  a  total 
of  1,200  head  for  this  steamer;  horses  to  be 
delivered  in  Galveston  ready  ,to  load  by  March 
12  (demurrage  on  and  after  that  date  at  both 
Galveston  and  Geona  to  be  at  the  rate  of  150  L 
per  day  if  steamer  be  detained  at  either  port 
longer  than  forty-eight  hours). 

"Mr.  Steger  has  advised  us  that  he  will  be 
responsible  for  any  additional  damages  or  losses 
that  might  be  proven  by  the  Prince  Line  in 
handling  this  line  of  horses  to  Italy  in  lieu  of 
his  inability  to  furnish  horses  as  per  original 
contract. 

"Yours  very  truly, 

"The  J.  H.  W.  Steele  Company, 
"Agents  for  E.  D.  Steger. 

"Diet.  Mr.  Steele." 

Steger  himself  testified  concerning  this 
agreement: 
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"All  the  matters  set  out  in  the  letter  of  Maroh 
3, 1915,  to  D.  &  G.  Warriner  from  the  J.  H.  W. 
Steele  Company,  agents  for  E.  D.  Steger,  were 
matters  of  detail  and  were  left  entirely  to  Mr. 
Steele.  Steele  wag  my  agent  all  the  way 
through,  and  as  my  agent  wrote  the  letter  to 
agents  of  plaintiff,  March  8,  1915,  stating  we 
had  relet  the  Portuguese  Prince  to  Miller  Bros., 
and  that  I  would  be  responsible  for  any  addi- 
tional damages  or  losses  which  might  be  proven 
by  the  plaintiff  in  handling  this  line  of  horses 
to  Italy  in  lieu  of  my  inability  to  furnish 
horses  as  per  original  contract.  I  made  the 
charter  party  with  Miller  Bros.  March  8,  1916, 
seven  days  after  I  made  the  verbal  contract  as  to 
hay,  February  24,  1915." 

Now,  the  only  excuse  offered  anywhere  in 
this  controversy  as  to  why  the  appellee 
should  not  stand  by  this  arrangement  he  so 
pointedly  admits  his  agents  made  tor  Mm 
wrth  full  authority  was  that  he  had  been  re- 
lieved of  it  by  ihe  bay  contract  to  which  he 
refers  In  the  last  sentence  of  his  quoted  tes- 
timony. A  hiatus  appears  there,  however,  in 
that  he  himself  repeatedly  says  he  did  not 
make  the  Miller  Bros,  charter  party  until 
7  days  after  making  the  verbal  contract  as  to 
the  bay,  whereas  the  latter  was  repudiated 
by  the  boat  owners  and  abandoned  by  him 
within  1  or  2  days  after  It  had  been  agreed 
upon.  That  no  possibility  of  inaccuracy  may 
occur  at  this  point,  his  own  version  of  It  is 
further  quoted: 

"The  conference  of  February  24th  was  not 
followed  up  by  making  any  record  in  black  and 
white,  and  no  confirmations  were  exchanged 
between  us  by  telegraph  or  mail.  On  the  con- 
trary, I  was  almost  immediately  notified  that  it 
did  not  suit  the  Prince  Line  to  convert  the  boat 
and  carry  hay.  •  •  •  I  received  that  notice 
within  a  very  few  days — within  a  day  or  two,  I 
got  the  information  they  would  not  carry  the 
hay,  and  did  not  pursue  it  further.  I  had  al- 
ready engaged  the  boats  and  bad  them  on  my 
hands,  and  I  was  just  hoping  to  put  hay  on  if 
I  could  not  get  horses;  and  I  did  not  have 
horses  for  this  boat  and  wanted  to  load  it.  I 
didn't  tender  the  hay  because  almost  immediate- 
ly he  (Warriner)  notified  me  that  his  people 
would  not  permit  the  horse  fittings  to  be  taken 
out.  He  had  not  made  me  any  promise  to  find 
out  whether  the  Prince  Line  would  permit  .the 
removal  of  the  horse  fittings.  He  assumed  they 
would  permit  it,  and  I  assumed  that  they  would. 
I  knew  Mr.  Warriner  was  not  the  principal  in 
the  contract;  I  understood  be  was  acting  as 
agent  of  the  Prince  Line." 

So  that,  under  bis  own  statement,  the  so- 
called  bay  contract,  which  bad  gone  up  in 
tbin  air  at  least  5  days  before,  could  not  have 
furnished  a  defense  against  the  undertaking 
— subsidiary,  of  course,  to  his  original  con- 
tract for  the  Portuguese  Prince — the  appellee 
bad  assumed  in  his  subletting  of  the  boat  to 
Miller  Bros. ;  yet,  in  submitting  the  Issues 
of  ordinary  care  upon  appellant's  part  as 
to  the  second  trip  of  this  vessel,  the  court 
permits  the  jury  to  regard  this  discarded  bay 
contract  as  a  complete  defense  to  the  claim 


for  damages  arising  from  this  voyage  also, 
along  with  those  pertaining  to  the  other  two. 
There  was  no  difference  made- In  the  way  the 
bay  defense  was  submitted  between  the  Mil- 
ler Bros.'  shipment  and  either  of  the  other 
two  voyages  to  which  It  was  allowed  to  ap- 
ply. The  relevant  parts  of  the  charge, 
stripped  of  recitations  Immaterial  to  the  ques- 
tion now  under  consideration  and  placed  in 
what  Is  considered  appropriate  sequence, 
were  the  following:  In  paragraph  4,  after 
first  saying  it  was  appellee  Steger's  duty  to 
load  the  vessels  with  horses  within  48  hours 
after  they  were  tendered  him  for  that  pur- 
pose, and  to  furnish  banker's  guaranty  stipu- 
lated in  toe  contract,  that  instruction  con' 
dudes: 

"Not  having  done  either  of  these  things,  he 
was  in  default  as  to  the  second  voyage  of  the 
Portuguese  Prince  and  the  third  voyage  of  the 
Burmese  Prince,  and  became  thereby  liable  for 
all  damages  proximately  caused  by  such  default, 
unless  there  was  some  subsequent  agreement  re- 
leasing him." 

Then  succeed  these  general  provisions: 

"(5)  But  it  was  the  duty  of  the  plaintiff  and 
its  agents  to  do  all  that  one  of  ordinary  care 
could  have  done  under  the  circumstances  to 
prevent  the  damage  altogether  or  to  reduce  it." 

"(7)  The  defendant  Steger  having  breached 
his  contract  for  the  steamer  Portuguese  Prince 
as  above  stated  on  its  second  voyage,  unless  it 
was  otherwise  agreed  between  the  parties  as 
hereinafter  submitted,"  etc. 

"(11)  The  defendant  Steger  claims  that  there 
was  an  agreement,  between  himself  and  the 
plaintiff  through  its  agents,  entirely  releasing 
him  from  all  damages  on  account  of  the  failure 
to  furnish  horses  or  other  breach  of  the  charter 
parties,  and  that  it  consisted  in  his  offer,  on  or 
about  the  24th  day  of  February,  1915,  to  them, 
in  lieu  of  horses,  of  24,000  tons  of  hay  to  be 
transported  on  the  remaining  three  voyages  of 
the  vessels  in  question,  8,000  tons  each  trip,  at 
the  rate  of  $15  per  ton,  and  their  acceptance 
thereof." 

As  applying  the  general  principles  thus 
laid  down,  these  particular  questions  were 
asked: 

"(1)  Did  the  plaintiff  and  its  agents  use  such 
care  to  avert  or  reduce  the  damage  arising  from 
defendant  Steger's  breach  of  his  contract  for  the 
performance  of  the  second  trip  of  the  Port»gu<:se" 
Prince  as  a  person  of  ordinary  care  would  have 
done  under  the  circumstances?  Answer  Yes  or 
No." 

"(0)  Did  the  defendant  Steger  offer  plaintiff's 
agents  cargoes  of  hay  amounting  to  24,000  tons 
at  $15  a  ton,  for  the  three  voyages  in  contro- 
versy, and  offer  to  pay  for  tearing  out  the  horse 
fittings?    Answer  Yes  or  No. 

"(7)  If  you  answer  interrogatory  No.  6  *No,' 
you  need  not  answer  this  one  at  all;  but  if  you 
answer,  'Yes,'  then  state  whether  the  agents  of 
the  plaintiff  agreed  to  accept  the  cargoes  of  hay 
at  the  price  stated,  and  release  the  defendant 
from  the  charter  parties?    Answer  Yes  or  No. 

"(8)  Were  the  cargoes  of  hay  referred  to  in 
interrogatory  6  ever  in  fact  tendered,  that  is, 
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offered  for  loading,  to  the  plaintiff  or  Its  agents? 
Answer  Tea  or  No." 

"(11)  Oould  plaintiff  have  saved  all  loss  and 
•  damage  by  the  exercise  of  ordinary  care  in  ob- 
taining cargoes  for  the  last  two  voyages  of  the 
Portuguese  Prince?    Answer  Yes  or  No." 

In  other  words,  to  state  the  net  result  and 
effect  of  these  Instructions  as  affecting  the 
second  voyage  of  the  Portuguese  Prince  (the 
Miller  Bros',  shipment),  the  jury  were  told 
that  Steger  was  in  default,  and  consequently 
liable  for  all  damages  caused  thereby,  unless 
they  found  that  the  hay  agreement  of  Febru- 
ary 24th,  as  particularized  In  succeeding 
paragraph  11,  had  been  made  between  the 
parties,  In  which  event  he  was  entirely  re- 
leased. And  the  jury  in  responding  found 
that  very  thing  when  they  answered  question 
No.  1  "No,"  and  6,  7,  8,  and  11  "Yes."  That 
these  proceedings  were  in  the  very  face  of 
Steger's  letter  of  March  3d  of  the  undisputed 
testimony  of  all  the  witnesses,  and  of  his 
own  previously  quoted  admission  concerning 
the  outcome  of  the  hay  offer  with  reference 
to  the  Miner  Bros*,  transaction  does  not 
admit  of  a  single  doubt;  neither  will  it  do  to 
say  that  appellant  did  not  both  plead  and 
prove  the  Miller  Bros',  subcontract  and  full 
performance  thereof  in  every  detail,  because 
In  paragraph  5  of  its  second  amended  peti- 
tion, and  again  in  paragraph  4  of  the  second 
supplemental  petition,  it  was  alleged  with 
much  detail  that  at  Steger's  request,  for  his 
use  and  benefit,  and  solely  by  way  of  mini- 
mizing the  damages  then  already  due  it  from 
him,  appellant  moved  the  cargo  of  horses  he 
had  contracted  with  Miller  Bros,  for,  earned 
for  him  $90,000  thereon,  and  applied  It  to 
his  credit  Under  these  allegations,  the 
court  below,  without  objection  from  anyone, 
admitted  in  evidence  Steger's  above-copied 
letter  of  March  3,  1915,  promising  to  p*y  all 
loss  and  damages  flowing  therefrom  if  the 
Prince  Line  would  recognize  his  subcharter 
party  with  Miller  Bros.,  the  subcharter  con- 
tract itself,  and  uncontroverted  proof  that 
appellant  fully  performed  it  by  transportiug 
the  horses  as  therein  provided  for. 

And  this  undisputed,  indeed  frankly  con- 
ceded, fact,  that  it  did  actually  carry  the 
Miller  Bros.'  horses,  under,  pursuant  to  and 
in  compliance  with  the  letter  of  March  3d  as 
modifying  for  that  trip  the  general  contract 
for  the  three  voyages  of  the  Portuguese  Prince 
— which,  at  course,  was  still  subsisting  in 
full  force  and  effect — It  seems  to  me,  render- 
ed wholly  Immaterial  the  matter  of  whether 
or  not,  up  to  that  time,  this  vessel  had  been 
held  in  Galveston  Harbor  at  Steger's  request. 
For  this  reason  I  am  unable  to  concur  in  the 
answer  made  in  the  majority  opinions  to  ap- 
pellant's first  assignment,  wherein  It  is  said 
the  contention  there  made  rests  upon  the 
claim  that  the  boat  was  held  at  Steger's  re- 
quest, when  the  evidence  disclosed  the  con- 


trary, part  of  Mr.  Warrlner*s  testimony  being 
quoted  to  so  demonstrate.  This  answering 
position  is  amplified  in  the  opinion  on  rehear- 
ing, where  It  is  stated  that  Steger's  testimony 
showed  his  agreement  to  pay  the  damages 
appellant  might  sustain,  by  taking  the  Mil- 
ler Bros.'  horses  to  have  been' made  under  the 
belief  that  "the  steamer  would  still  remain 
chartered  for  the  third  voyage  covered  by 
the  contract  of  charter,  and  would  return 
to  Galveston  and  transport  his  horses  on 
said  voyage."  An  examination  of  the  assign- 
ment referred  to  will  disclose,  however,  that 
it  was  not  grounded  solely  on  the  mere  mat- 
ter of  the  steamer's  having  been  held  at  Ste- 
ger's request  or  not — even  if  Mr.  Warriner's 
statement  as  a  whole  shows  It  was  not — 
but  urged  the  error  of  the  court  in  sub- 
mitting at  all  the  issue  of  ordinary  care  as 
to  this  second  voyage  of  that  vessel,  the  Por- 
tuguese Prince,  upon  the  ground  that  the 
practically  undisputed  evidence  demonstrated 
that  such  care  bad  been  used,  and  that  Ste- 
ger had  so  solemnly  bound  himself  to  relieve 
appellant  of  all  loss  thereon  as  to  preclude 
him  from  complaining,  or  from  claiming  any 
lack  of  such  care  as  to  that  trip,  it  there- 
fore does  not  meet  the  Issue  raised  by  the 
first  assignment  to  say,  as  the  majority  do, 
that  "the  undisputed  evidence  shows  that 
the  ship  was  not  kept  at  Galveston  at  Steger's 
request" 

But  is  this  court  justified  in  making  the 
finding  just  quoted  from  the  fact  that  Mr. 
Warriner  In  one  part  of  his  evidence  so  stat- 
ed? I  think  not,  because  he  further  testi- 
fied as  follows: 

"The  contract  with  Miller  Bros,  is  dated 
March  8d.  The  vessel  was  held  there  after  that 
date,  awaiting  horses  from  Miller  Bros.,  the 
horses  we  expected  to  be  furnished  under  the 
contract  between  Steger  and  Miller  Bros.  The 
vessel  was  fixed  to  load  horses  for  Miller  Bros, 
at  Galveston.  When  the  time  approached  for 
loading,  the  horses  were  not  forthcoming.  Mr. 
Steele  did  all  the  telegraphing  and  informed  me 
that  there  was  some  trouble  had  developed  with 
the  Texas  quarantine  law  under  which  they 
would  not  be  allowed  to  bring  the  horses  through 
Texas  from  Oklahoma,  and  bo  it  became  neces- 
sary to  load  the  horses  from  New  Orleans." 

Moreover,  Steger  himself  corroborated 
these  last  statements  of  Warriner  by  re- 
peatedly testifying: 

"I  wanted  the  boats  held  at  all  times.  •  •  • 
I  repeat  that,  without  seeing  the  telegram,  I 
could  not  tell  about  dates,  but  that  it  was  my 
wish  always  that  the  boats  be  held.  I  commuui- 
cated  that  fact  to  Mr.  Steele — always.  I  knew 
of  the  quarantine  in  the  way  of  shipping  the 
Miller  Bros.'  horses,  and  other  things;  and  1 
tried  to  help,  myself,  with  the  state  authorities 
to  .get  them  to  haul  the  horses,  let. them  come 
through  Texas,  and  did  not  succeed.  *  *  *  1 
was  reasonably  well  advised  about  the  move- 
ment of  the  Miller  Bros.'  horses.  I  made  no 
protest  with  reference  thereto." 
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So  that  the  evidence  of  Mr.  Warriner  quot- 
ed by  the  court  that  he  did  not  "hold  the 
boat  here  at  anybody's  request"  must  be 
read  as.  qualified  by  Mr.  Warriner  himself, 
and  by  the  other  undisputed  evidence,  this 
time  including  even  Steger's,  that  the  Portu- 
guese Prince  was  in  fact  held  after  March  3, 
1915,  for  Steger's  benefit  and  to  fulfill  his 
contract  with  Miller  Bros.  That  is  neces- 
sarily what  Mr.  Warrlner  means  when  his 
two  apparently  Inconsistent  statements  are 
considered  together.  If,  then,  Steger  secured 
that  action  from  appellant;  can  he  yet  say, 
despite  the  express  terms  of  the  agreement 
contained  in  his  letter,  that  it  was  negligent 
before  that  in  holding  the  vessel  at  Galves- 
ton? At  any  rate,  if  he  could  say  so,  he  does 
not;  he  says  trader  oath: 

"I  am  not  complaining  of  the  Prince  Line 
moving  the  Miller  Bros.'  horses.  I  wanted  the 
boats  held  all  the  time.  I  am  complaining  that 
they  took  the  boats  away  too  quick." 

And  If  he  is  not  complaining,  if  he  wanted 
this  boat  held  all  the  time,  what  legal  dif- 
ference can  It  make  whether  appellant  held 
it  there  at  his  request  or  not?  The  fact  re- 
mains that  it  was  held ; .  that  he  used  It  in 
carrying  out  his  contract  with  the  Millers  in 
precise  accord  with  his  written  agreement 
with  appellant  It  does  seem  to  me  that  the 
legal  effect  of  all  this  evidence  was  such  as 
to  place  the  Miller  Bros.'  shipment  entirely 
without  the  pale  of  the  hay  defense,  and  in 
that  instance,  at  least,  to  preclude  the  appel- 
lee from  availing  himself  of  it;  it  was  de- 
monstrably aftermath,  if  not  confessedly  af- 
terthought Walter. v.  Brwln,  47  Tex  Civ. 
App.  637,  106  S.  W.  161;  Express  Co.  7.  Tay- 
lor, 156  S.  W.  617. 

Furthermore,  if  there  1b  a  syllable  of  evi- 
dence anywhere  In  this  record  justifying  any 
belief  upon  appellee's  part,  which  the  majori- 
ty upon  rehearing  say  bis  testimony  shows, 
that  as  a  result  of  his  assuming  full  respon- 
sibility for  the  Miller  Bros.'  shipment  the 
Portuguese  Prince  would  return  to  Galveston 
and  transport  his  own  horses  on  her  third 
voyage,  it  has  evaded  a  diligent  search,  no 
representative  of  appellant  so  assured,  agreed 
with,  or  had  him  to  believe,  as  he  himself 
says  In  the  testimony  already  quoted: 

"I  had  already  engaged  the  boats  and  had 
them  on  my  hands,  and  I  was  just  hoping  to 
put  hay  on  if  I  could  not  get  horses;  and  I 
did  not  have  horses  for  this  boat  and  wanted  to 
load  it" 

In  other  words,  his  original  contract  for 
all  three  voyages  of  that  boat  was  still  in- 


tact, and  his  intermediate  and  subsidiary 
undertaking  to  pay  any  losses  upon  the  Mil- 
ler Bros.'  cargo  had  nothing  whatever  to  do 
with  Its  remaining  so.  In  all  these  circum- 
stances, not  being  in  any  manner  Induced  by 
the  opposite  party,  his  belief  was  not  only 
without  justification,  but  wholly  immaterial. 
Being  in  admitted  default  upon  his  still  sub- 
sisting original  contract  for  three  voyages, 
with  the  vessel  knocking  at  his  gates  for  a 
cargo  of  horses  he  did  not  have  for  only  her 
second  one,  he  simply  crossed  this  one  in- 
termediate bridge  when  he  came  to  it  and 
closed  all  issues  of  liability  as  to  that  trip 
by  his  letter  of  .March  3d.  The  trial  court 
should  have  so  held. 

It  is  conceivable  that  the  hay  transaction 
might  be  held  not  to  have  been  established 
with  sufficient  deflnlteness,  considering  the 
fact  that  it  was  pleaded  as  an  unconditional 
contract  to  form  the  basis  of  damages  in 
Steger's  favor,  and  yet,  though  falling  .short 
of  becoming  a  mutually  binding  obligation, 
be  made  to  serve  as  a  defense  to  appellant's 
claims  for  damages  growing  out  of  other 
voyages  than  that  for  Miller  Bros.  This  for 
the  reason  that  a  proper  offer  of  the  hay  for 
those  trips,  all  other  essentials  concurring, 
without  an  actual  agreement  to  accept  it, 
might  relieve  Steger  from  the  consequences 
of  his  inability  to  furnish  cargoes  of  horses 
for  them,  upon  proof  that  the  hay  would 
have  been  a  more  profitable  one.  In  m.t 
view,  unless  a  distinction  could  so  be  made 
between  the  bay  arrangement  as  a  contract 
and  as  a  mere  showing  that  loss  could  have 
been  averted,  the  trial  court's  action  In  re- 
quiring a  remittitur  of  the  $24,000  recovered 
by  Steger,  and  yet  allowing  the  judgment 
against  appellant  to  stand  would  be  illogical 
and  inconsistent  But,  to  reiterate  what 
has  before  been  said,  what  I  cannot  under- 
stand is  how,  under  the  undisputed  proof 
and  the  appellee's  own  contracts  and  admis- 
sions, this  hay  defense  can  be  extended  to 
cover  the  Miller  Bros.'  shipment  also.  While 
doubt,  like  a  brooding  presence,  hovers  over 
the  entire  case,  there  is  none  with  me  as  to 
that  feature  of  it;  resolving  all  others  In 
favor  of  the  judgment,  that  I  cannot  yield. 

I  think  the  motion  should  be  granted  and 
,the  judgment  reversed  as  to  the  claim  for. 
damages  on  the  Miller  Bros.'  shipment,  and 
remanded  with  instructions  to  the  trial  court 
to  determine  the  amount  of  loss  and  damage 
suffered  by  appellant  in  that  respect,  and 
then  to  enter  judgment  in  its  favor  therefor, 
together  with  costs. 
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PACE  T,  MOORE  et  al.     (No.  2002.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
March  6,  1919.) 

Municipal  Corporations  «=»706(5>— Streets 
—Collision — Nboliokncb— Evidencb. 
In  an  action  for  personal  injuries  resulting 
from  defendant's  automobile  colliding  with 
plaintiff's  wagon  on  a  city  street,  evidence  held 
insufficient  to  justify  a  finding  that  the  driver 
of  the  car  was  negligent  in  the  manner  charged. 

Error  from  District  Court,  Hunt  County; 
A.  P.  Dohoney,  Judge. 

Action  by  Clark  Pace  against  A.  S.  Moore 
and  others  to  recover  for  personal  Injuries. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Geo.  J.  Perkins  and  H.  O.  Norwood,  both 
of  Greenville,  for  plaintiff  In  error. 

Sherrlll  &  Starnes,  R.  O.  Evans,  and 
Crosby  Sc  Harrell,  all  of  Greenville,  for  de- 
fendants In  error. 

HODGES,  J.  The  plaintiff  in  error  sued 
the  defendant  in  error  A.  S.  Moore  to  recov- 
er damages  resulting  from  personal  injuries. 
In  his  amended  original  petition  he  alleged, 
in  substance,  as  follows:  On  October  20, 
1910,  he  was  traveling  south  on  the  west  or 
right  side  of  Wright  street,  in  the  city  of 
Greenville,  driving  bis  horse  hitched  to  a  de- 
livery wagon,  and  when  near  the  middle  of 
the  block  he  met  Bryon  Stapleton,  driving  a 
delivery  car  belonging  to  the  defendants  at  a 
high  and  reckless  rate  of  speed,  going  north 
on  the  same  street  and  on  a  mission  incident 
to  his  employment  by  the  defendants;  that 
Stapleton  negligently  and  carelessly,  without 
fault  on  the  part  of  the  plaintiff,  drove  the 
car  against  plaintiffs  hack  and  horse  with 
great  force  and  violence,  causing  injuries 
which  he  sets  out  In  detail.  It  is  further  al- 
leged that  the  defendant  was  guilty  of  negli- 
gence in  failing  to  properly  equip  his  car 
with  sufficient  headlights,  that  the  driver  was 
running  the  car  at  a  greater  rate  of  speed 
than  15  miles  per  hour  In  violation  of  an  or- 
dinance of  the  city  of  Greenville,  and  that  he 
was  driving  on  the  left  side  of  the  street  in 
violation  of  another  ordinance  of  that  city. 
At  the  conclusion  of  the  plaintiff's  testimony, 
the  court  instructed  a  verdict  for  the  defend- 
ant. 

Under  bis  averments  the  plaintiff  in  error 
had  the  burden  of  proving  two  facts:  (1) 
That  the  collision  with  the  car  was  due  to 
the  negligence  alleged ;  and  (2)  that  the  car 
was  at  the  time  being  operated  in  the  serv- 
ice of  the  defendant  in  error.  The  testimony 
that  the  car  was  being  operated  in  the  serv- 
ice of  the  defendant  in  error  at  the  time  this 
collision  occurred  is  very  unsatisfactory ;  but, 
assuming  that  it  was  sufficient,  the  further 


question  remains:  Did  the  plaintiff  in  error 
offer  sufficient  testimony  to  show  that  the  de- 
fendant in  error  or  his  agent  was  guilty  of 
the  negligence  charged?.  By  his  own  witness 
the  plaintiff  in  error  proved,  on  direct  exam- 
ination, that  the  car  was  running  at  about 
6  miles  an  hour  at  the  time  the  collision 
occurred.  According  to  plaintiff's  testimony, 
just  a  little  while  before  the  collision  occur- 
red, a  large  car  with  very  brilliant  head- 
lights passed  him  going  in  the  same  direction. 
He  pulled  to  the  right  in  order  to  give  this 
car  room.  He  discovered  the  car  in  which 
Stapleton  was  riding,  some  distance  before 
it  reached  him.  He  thus  testifies  as  to  what 
part  of  the  street  he  was  on  at  the  time  the 
collision  occurred.  < 

"The  wagon"  tracks  were  in  the  center  of  the 
street,  and  I  was  west  of  them.  I  mean  to  say 
that  my  left  wheels  were  about  the  left  wagon 
tracks.  It  is  not  a  fact  that  as  soon  as  the 
danger  of  the  car  coming  behind  me  was  over 
that  I  turned  back  in  the  road  again.  I  never 
did  pull  back  in  the  road;  I  kept  on.  I  saw 
the  other  car  (meaning  the  car  that  struck  him) 
when  it  was  coming  toward  me.  It  was  about 
as  far  from  me  as  from  here  across  the  street 
when  I  first  saw  it  I  saw  it  just  as  the  care 
pulled  apart.  I  had  not  seen  that  car  before; 
I  was  looking  at  the  red  light  at  the  hind  end 
of  the  car  that  had  just  passed  me.  But  when 
they  pulled  apart  I  saw  him  and  his  lights,  and 
knew  he  was  coming.  He  was  not  on  the  side 
I  was  on;  be  was  in  the  center  of  the  street. 
I  do  not  want  to  take  that  back;  he  was  right 
in  the  center  of  the  street,  where  the  ruts  are 
and  where  everybody  drives;  he  was  driving  in 
the  usual  and  ordinary  place,  and  I  saw  him 
coming.  I  did  not  pull  out  of  his  way.  I  was 
coming  meeting  him,  and  I  thought  he  would 
pull  out.  I  was  already  out,  and  he  was  right 
in  the  center  of  the  road,  and  I  thought  when  he 
got  close  enough  to  me  he  would  pull  on  this 
side  and.  pass  me.  It  was  very  dark,  but  I  do 
not  know  about  his  lights  not  being  good  enough 
to  see  me.  I  was  already  in  the  left  track  with 
my  left  wheel,  and  if  I  had  pulled  out  half  an 
inch  further  I  don't  guess  he  would  have  hit 
me.  I  could  see,  when  he  was  as  close  to  me 
as  it's  from  here  across  the  street,  that  be  was 
traveling  in  the  ordinary  place.  His  lights 
looked  dim  to  me;  I  don't  know  how  they  look- 
ed to  him.  I  staid  my  ground  until  he  hit  me ; 
I  thought  he  Was  going  to  pull  out.  I  would 
have  pulled  out  and  give  him  all  the  road,  if  I 
had  thought  that  he  was  going  to  hit  me." 

In  another  portion  of  his  testimony  the 
plaintiff  In  error  states  that  when  the  colli- 
sion occurred  he  heard  Stapleton  say: 

"Whoever  that  was  in  the  other  car,  he  was 
the  cause  of  it.  He  threw  his  lights  in  my  face 
and  blindfolded  me,  and  I  could  not  see." 

Dave  Pitts,  plaintiff  In  error's  witness, 
who  was  riding  in  the  car  with  Stapleton  at 
the  time  the  collision  occurred,  testified  that 
they  were  so  blinded  by  the  headlights  of 
this  large  car  that  they  could  not  see. 


£s»For  other  cum  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest*  and  Indexes 


Digitized  by 


Google 


Tex.) 


CHANCELOR  v.  SLAUGHTER 


23d 


We  do  not  think  this  testimony  is  sufficient 
to  justify  a  finding  that  the  driver  of  the  car 
was  guilty  of  negligence  in  the  manner 
charged ;  and  the  Judgment  is  affirmed. 


CHANOELOR  t.  SLAUGHTER.     (No.  2090.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 
March  6,  1919.) 

Appeal  and  Ebbob  «=»7B9— Bbiefs— Failtjbe 
to  Ck>PT  Assignments— Abandonment. 
Under  rule  29  for  the  Courts  of  Civil  Ap- 
peals (142  8.  W.  xli)i  assignments  of  error  re- 
lied upon  by  appellants,  bat  not  copied  in  their 
brief,  must  be  regarded  as  abandoned,  and  can- 
not be  considered. 

Appeal  from  District  Court,  Van  Zandt 
County ;  Joel  R.  Bond,  Judge. 

Suit  by  -F.  M.  Chancelor  against  R.  E. 
Slaughter.  From  judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

F.  M.  Chancelor  and  his  wife  owned  a  lot 
abutting  on  a  street  in  Edgewood,  on  which 
was  a  house  they  used  as  a  home  and  as  a 
hotel.  Appellee,  Slaughter,  owned  the  lot  ad- 
joining the  Chancelor  lot  on  the  west.  Both 
the  lots  were  "business  lots";  that  is,  they 
were  in  the  business  part  of  the  town  of 
Edgewood,  and  were  intended  for  use  as  sites 
for  business  instead  of  residence  houses.  The 
Slaughter  lot  was  vacant,  except  that  Chan- 
celor with  Slaughter's  consent,  had  a  part  of 
it  fenced,  which  he  used  as  a  garden  for 
growing  vegetables.  The  fronts  of  the  houses 
on  lots  abutting  on  the  street  on  each  side 
of  the  Chancelor  house  were  even  with  the 
street  line,  but  the  front  of  the  Chancelor 
house  was  back  10  feet  from  said  street  line. 
In  July,  1916,  Slaughter  resumed  possession 
of  his  lot,  and,  using  corrugated  iron  for  the 
purpose,  built  a  house  thereupon  for  use  as  a 
garage.  The  house  was  so  constructed  that 
its  front,  like  the  fronts  of  the  other  houses 
on  the  street  except  the  Chancelors,  was 
even  with  the' street  line.  Therefore  it  ob- 
structed the  view  west  from  the  Chancelor 
house,  which,  as  before  stated,  was  back  10 
feet  from  the  street  line.  Alleging  that  he 
was  entitled  to  the  possession  of  the  Slaugh- 
ter lot  during  the  year  1916,  and  that  he  was 
damaged  In  the  value  of  the  garden  growing 
thereon  (which  he  alleged  to  be  $500)  when 
Slaughter  took  possession  thereof;  further 
alleging  that  by  reason  of  the  garage  being 
of  corrugated  Iron  and  so  built  as  to  obstruct 
the  view  from  his  house,  his  premises  were 
worth  $1,000  less  than  they  otherwise  would 
have  been;  and  further  alleging  that  he 
was  sick  during  the  time  Slaughter  was  en- 
gaged in  building  the  garage,  and  was  damag- 


ed $6,000  as  the  result  of  mental  anguish 
caused  by  the  noise,  etc.,  made  by  workmen 
who  constructed  the  building,  and  by  people 
operating  automobiles,  etc.,  after  it  was  con- 
structed, and  was  further  damaged  in  the 
sum  of  $126  for  medicines,  etc.,  purchased  on 
account  of  such  sickness,  Chancelor  brought 
this  suit  against  Slaughter.  Chancelor  hav- 
ing died  after  he  commenced  the  stilt,  his 
widow  and  minor  child  continued  the  pros- 
ecution thereof.  It  appeared  from  testi- 
mony of  Mrs.  Chancelor  as  a  witness  that  she 
and  her  husband  waived  any  right  they  may 
have  had  to  the  possession  of  the  Slaughter 
lot  during  the  year  1916,  and  that  the  real  and 
only  ground  of  their  complaint  against 
Slaughter  was  that  they  built  the  garage 
so  that  the  front  thereof  was  on  a  line  with 
the  street,  and  therefore  obstructed  the  view 
from  their  house,  whereas,  to  avoid  that,  he 
had  agreed  to  build  it  on  a  line  with  their 
house.     She  testified  as  follows: 

"At  the  time  of  the  erection  of  this  garage 
building  my  husband  was  living,  but  he  was 
quite  ill;  he  was  mighty  feeble  in  health.  Mrs. 
Slaughter  and  I  bad  a  talk  about  the  erection 
of  the  building.  In  the  first  place  he  brought 
the  plot  to  my  home  and  laid  it  on  the  table. 
He  said,  'Mrs.  Chancelor,  I  am  going  to  build 
a  house  out  on  my  lot.'  I  said,  'If  you  are  go- 
ing to  build  a  house  I  won't  object  if  you  build 
it  back  on  a  line  with  my  main  building,  but  I 
would  rather  you  would  wait  until  I  take  care 
of  my  garden.'  He  said  he  couldn't  wait,  but 
he  says,  'Well,  now,  I  wouldn't  build  out  on  your 
front  at  all,'  and  I  said  that  would  be  all  right, 
but  I  said  I  didn't  want  my  front  closed  in 
from  town,  and  he  said  he  wouldn't  do  ft. 
Well,  he  went  on,  and  in  a  little  while,  about 
three  hours,  I  noticed  he  had  piles  set  10  feet 
beyond  my  porch.  He  built  the  building  north 
and  south.  Well,  I  went  to  him.  I  considered 
Mr.  Slaughter  a  man  of  his  word.  I  didn't  go 
to  him  because  I  was  mad  or  anything  of  the 
kind,  and  I  asked  him  quite  nice,  'Mr.  Slaugh- 
ter, you  are  not  building  your  house  according 
to  the  contract  at  all;  you  told  me  you  would 
build  back  of  the  line.'  I  asked  him  who  was  to 
rent  it;  he  told  me,  and  I  went  to  see  the  party. 
Mr.  Slaughter  will  tell  you  this.  I  begged  him 
not  to  do  this.  If  he  had  built  it  as  agreed,  -I 
wonld  not  have  opened  my  mouth.  I  agreed 
with  Mr.  Slaughter  about  this  building— with 
the  front  to  correspond  with  my  main  building — 
not  to  close  me  in  with  his  tin  building." 

The  appeal  Is  from  a  judgment  in  Slaugh- 
ter's favor  in  accordance  with  a  verdict  re- 
turned by  the  jury  as  directed  by  the  court 

L.  Davidson,  of  Canton,  for  appellant. 
Wynne,  Wynne  &  Gllmore,  of  Wills  Point, 
for  appellee. 

WILLSON,  O.  J.  (after  stating  the  facts 
as  above).  Neither  one  of  the  several  as- 
signments of  error  relied  upon  by  appel- 
lants is  copied  In  their  brief.    As  rule  2&  (142 
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S.  W.  xil)  for  the  government  of  this  court 
expressly  provides  that  an  assignment  not 
so  copied  "shall  be  regarded  as  abandoned," 
the  objection  made  by  appellee  to  a  consider- 
ation of  the  contention  made  la  said  brief 
must  be  sustained.  It  has  been  repeatedly 
held  that  the  requirement  in  the  rule  cannot 
be  ignored.  Martin  v.  Bank,  102  8.  W.  131; 
Gambould  v.  Railway  Co.,  40  S.  W.  834:  Po- 
land v.  Porter,  44  Tex.  Civ.  App.  834,  98  S. 
W.  214;  Kirby  v.  Blake,  63  Tex.  Civ.  App. 
173,  115  S.  W.  674;  Hearn  v.  Harless,  154 
S.  W.  613;  Overton  v.  Colored  K.  of  P.,  163 
&  W.  1063;  Koch  v.  Railway  Co.,  46  Tex. 
Civ.  App.  84,  102  S.  W.  136. 

An  examination  of  the  record  has  not  only 
failed  to  disclose  error  "apparent  on  the  face 
thereof,"  but  has  satisfied  us  that  the  judg- 
ment was  a  proper  one.  Therefore  it  Is 
affirmed* 


CITY  OF  FORNEY  v.  MOTJNGER. 
(No.  2063.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Feb.  27,  1919.) 

1.  Coubts  «=»  122— Actions  fob  Damages  fob 
Abatement— Jurisdictional  Amount. 

In  an  action  by  a  property  owner  against  a 
city  for  damages  for  the  destruction  as  a  nui- 
sance of  stables,  allegations  that  the  improve- 
ments destroyed  were  worth  $500,  and  that  the 
rental  value  of  the  promises  was  $15  a  mouth, 
and  praying  $500  vindictive  damages,  did  not 
show  that  the  amount  of  damages  sought  was  lie- 
low  the  jurisdiction  of  the  district  court,  not- 
withstanding that  the  jury  found  the  value  of 
the  premises  to  be  $175,  and  the  reasonable  ren- 
tal value  $10  per  month. 

2.  Municipal  Corporations  <S=605,  623(1)— 
Determination  and  Abatement— Poweb 
of  City  Council. 

A  city  council  has  the  power  to  declare  what 
shall  be  a  nuisance,  and  to  abate  the  same  and 
to  impose  fines  upon  parties  who  may  continue 
or  suffer  nuisances  to  exist. 

8.  Municipal  Corporations  «=>739— Abate- 
ment of  Alleged   Nuisance— Action  fob 
Damages. 
If  city  council,  in  the  exercise  df  its  powers 
to  abate  a  nuisance,  destroys  or  authorizes  the 
destruction  of  buildings  which  in  fact  are  not 
a  nuisance,  the  municipality  is  liable  for  dam- 
ages sustained  by  the  owner. 

4.  Municipal   Cobpobations   «=»63(1)— De- 
termination  by  City  Council— Conclu- 
siveness. 
Tnat  a  city  council  declares  that  buildings 
are  a  nuisance  in  fact  is  not  a  final  determina- 
tion of  the  question,  but  the  owner  may  have  it 
adjudicated  in  a  suit  for  damages. 


6.  Municipal     Cobpobations     «s»628(l)  — 
Nuisances  —  Abatement  —  Destroying 
Building. 
That  the  owner  of  stables  permits  filth  to 
accumulate  therein,  so  as  to  constitute  a  nui- 
sance, does  not  authorize   the  municipality  to 
destroy  the  buildings  themselves,  such  destruc- 
tion not  being  necessary  to  abate  the  nuisance 
arising    from    the    filth    in    view    of    Vernon's 
Sayles'  Ann.  CSv.  St  1914,  arts.  846  and  846, 
giving  the  city  the  power  to  compel  the  cleansing 
of  the  premises. 

6.  Municipal  Corporations  <8=>623(1)  — 
Abatement  of  Nuisance— Extent  and 
Necessity. 

The  abatement  of  a  nuisance  by  a  city  must 
be  limited  by  its  necessity,  and  no  unnecessary 
injury  to  property  must  be  permitted. 

7.  Injunction  <9=»118(4)— Pleading— Suffi- 
ciency. 

In  suits  for  injunction,  the  pleadings  must 
specifically  and  clearly  state  the  grounds  for 
the  remedy. 

8.  Injunction  «J=»118(1)— Parmoic— Suffi- 
ciency. 

In  a  suit  to  enjoin  a  city  from  Interfering 
with  reconstruction  of  stables  destroyed  as  con- 
stituting a  nuisance,  allegation  of  the  petition 
Iield  not  sufficient,  because  failing  to  show  that 
the  building  intended  to  be  erected  could  prop- 
erly be  built  under  the  city  ordinances. 

Error  from  District  Court,  Kaufman  Coun- 
ty;  P.  L.  Hawkins,  Judge. 

Action  by  J.  M.  Mounger  against  the  City 
of  Forney.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Modified  and  af- 
firmed. 

The  defendant  in  error  owned  five  lots 
in  block  36  in  the  duly  incorporated  town 
of  Forney,  upon  which  were  situated  certain 
buildings  used  as  a  mule  barn  and  sales 
stables.  On  July  15,  1915,  the  buildings  were 
torn  down  under  the  direction  of  the  town 
of  Forney.  The  defendant  in  error  brought 
this  suit  in  the  nature  of  trespass  on  his 
property  for  damages  sustained  in  tearing 
down  the  buildings.  The  petition  also  asked 
for  an  injunction  restraining  the  town-  of 
Forney  and  its  officers  from  interfering  with, 
the  defendant  in  error  in  rebuilding  these 
sheds  on  the  lots.  The  plaintiff  in  error  an- 
swered by  plea  to  the  Jurisdiction  of  too 
court  and  general  denial,  and  specially  plead- 
ed in  defense  that  the  property  abutted  on 
a  public  sidewalk  in  the  town,  and  that 
manure  from  the  horses  and  mules  kept  on 
the  property  and  under  the  buildings  was 
allowed  to  accumulate  and  remain  in  large 
quantities,  creating  odors  that  were  offensive 
and  injurious  to  public  health  and  con- 
stituted a  nuisance,  and  that  the  plaintiff 
refused  to  move  or  remedy  the  nuisance, 
and  that  thereupon  the  town  of  Forney  pass- 
ed ordinance  declaring  the  buildings'  to  be  a  . 
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nuisance,  and  ordered  them  taken  down  and 
removed. 

It  appears  from  the  evidence  that  one  of 
the  buildings  as  constructed  was  106  feet 
long  and  IS  feet  wide,  with  a  galvanized 
roof  resting  on  posts.  It  was  walled  up  on 
three  sides  and  open  on  one  aide,  and  par- 
titioned Into  stalls.  At  one  end  of  this  build- 
ing there  was  a  stable  20  by  24  feet  There 
was  another  shed,  which  was  30  feet  long 
and  24  feet  wide.  The  manure  from  the 
horses  and  mules  constantly  kept  there  ac- 
cumulated under  the  buildings  and  on  the 
lots,  causing  offensive  odors  In  the  immedi- 
ate vicinity.  On  the  south  side  the  sheds 
abutted  on  a  public  sidewalk  In  the  town  of 
Forney.  The  lower  edge  of  the  roof  of  the 
sheds  was  6  feet  high  at  that  place,  and 
protruded  about  6  inches  over  and  above 
the  edge  of  the  sidewalk.  The  sidewalk  was 
In  a  populous  part  of  the  town,  and  was  con- 
stantly used  by  the  public.  The  town  of 
Forney  passed  an  ordinance  declaring,  "The 
mule  sheds  now  located  on  lots  1  to  8,  in- 
clusive, block  88,  on  Main  street,  in  the  town, 
of  Forney,  Tex.,  owned  by  J.  M.  Mounger,  be, 
and  is  hereby,  declared  to  be  a  public  nui- 
sance and  a  menace  to  the  health  of  the 
town,"  and  directing  N.  A.  Hayes,  the  alder- 
man In  charge  of  streets  and  alleys,  "to  tear 
down  said  sheds  and  to  stack  the  lumber  on 
the  back  side  of  said  lots  In  an  orderly  man- 
ner, and  to  clean  and  purify  the  said  prem- 
ises as  to  him  may  seem  necessary  and  best." 
The  cost  of  removing  the  buildings  and  clear- 
ing the  lots  was  declared  in  the  body  of  the 
act  to  be  a  charge  against  3.  M.  Mounger  and 
collectable  as  a  claim  against  him. 

The  case  was  submitted  to.  the  Jury  on 
special  issues,  and  they  made  the  following 
findings  of  fact :  (1)  That  the  sheds  as  erect- 
ed and  maintained  were  not  a  nuisance  to 
the  public  using  the  sidewalk;  (2)  that  the 
manner  In  which  the  structure  was  erected 
and  maintained  was  not  of  itself  a  nuisance ; 
but  (3)  that  the  premises  were  so  used  and 
kept  before  and  at  the  time  of  their  destruc- 
tion as  to  allow  and  permit  manure  to  ac- 
cumulate and  remain  in  quantities  under  the 
sheds,  causing  odors  which  were  offensive 
and  noisome  to  the  public  using  the  sidewalk 
adjacent  to  the  premises ;  and  (4)  that  the 
cleaning  out  of  the  manure  would  remove 
and  do  away  with  the  odors  and  nuisance, 
and  the  destruction  of  the  buildings  was  not 
necessary  to  abate  the  nuisance.  The  value 
of  the  property  torn  down  was,  as  found  by 
the  Jury,  $175,  and  the  reasonable  rental 
value,  as  found  by  the  Jury,  was  $10  per 
month.  On  the  verdict  of  the  Jury  the  court 
entered  judgment  for  the  plaintiff  for  the 
value  of  the  buildings  destroyed,  and  also 
awarded  an  injunction,  as  prayed  for,  re- 
straining the  defendant  from  Interfering 
with  the  plaintiff  in  the  rebuilding  of  the 
sheds. 

210S.W.-16 


The  evidence  warrants  the  findings  of  the 
Jury,  and  they  are  here  adopted. 

Lee  R.  Stroud  and  Wynne  &  Wynne,  all  of 
Kaufman,  for  plaintiff  in  error. 

Thos.  R.  Bond,  of  Terrell,  for  defendant 
in  error. 


LETT,  J.  (after  stating  the  facts  as 
above).  The  first  assignment  of  error  com- 
plains of  the  refusal  of  the  court  to  dismiss 
the  suit  for  want  of  Jurisdiction  in  the  dis- 
trict court  as  to  the  amount  In  controversy. 
The  petition  alleged: 

"This  plaintiff  says  that  the  reasonable  value 
of  the  improvements  aforesaid  destroyed  by  the 
defendant  were  reasonably  worth  the  sum  of 
$500,  and  that  be  has  been  further  damaged  in 
the  sum  of  $15  per  month  for  each  and  evtery 
month  since  the  destruction  of  the  improvements 
which  resulted  in  this  plaintiff  being  unable  to 
rent  his  property  as  theretofore." 

[1]  There  is  also  a  prayer  In  the  petition 
for  vindictive  damages  In  the  sum  of  $500. 
The  legal  damages  allowable  will  be  such 
as  result  from  the  Injury  the  plaintiff  has 
suffered;  and,  as  alleged,  the  wrongs  con- 
sisted In  destroying  the  Improvements  on  the 
property,  alleged  to  be  $500  In  value,  and  In 
impairing  the  use  and  occupancy  of  the  prem- 
ises, alleged  to  be  of  the  rental  value  of  $15 
per  month.  The  face  of  the  petition  there- 
fore does  not,  it  is  concluded,  show  that  the 
amount  of  damages  sought  to  be  recovered 
is  below  the  Jurisdiction  of  the  district  court. 
And  we  do  not  think  the  record  warrants 
the  holding  that  the  allegations  of  value 
were  in  point  of  fact  fraudulently  made  to 
confer  Jurisdiction  on  the  district  court 
The  assignment  is  overruled. 

[2-4]  It  is  Insisted  that  the  town  of  For- 
ney had  legal  authority  to  do  everything 
charged  against  it  in  the  petition,  and  could 
not  be  held  liable  In  damages  for  the  act 
The  city  council  has  the  power  to  declare 
what  shall  be  a  nuisance,  and  to  abate  the 
same  and  to  impose  fines  upon  parties  who 
may  create,  continue,  or  suffer  nuisances  to 
exist.  But  if  the  city  council  In  the  exer- 
cise of  its  powers  to  abate  a  nuisance  de- 
stroys or  expressly  authorizes  the  destruction 
of  buildings  which  in  fact  are  not  a  nui- 
sance, the  municipality  will .  be  held  liable 
for  damages  sustained  by  the  owner.  Dil- 
lon on  Municipal  Corporations  (4th  Ed.)  { 
972;  Joyce  on  Nuisances,  f  350;  City  of 
Dallas  v.  Allen,  40  S.  W.'^jM.  And  the  dec- 
laration of  the  city  council  that  the  build- 
ings were  a  nuisance  in  fact  did  not  finally 
determine  that  question.  On  the  contrary, 
the  owner  of  the  buildings  is  permitted  to 
have  adjudicated  in  a  suit  the  question  of 
whether  or  not  the  buildings  were  In  fact  a 
nuisance.  City  of  San  Antonio  v.  Salvation 
Army,  127  S.  W.  860;  Ray1  v.  City  Of  Belton, 
162  S.  W.   1015.     The  ordinance  as  passed - 
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quite  separate  and  Independent  of,  and  not 
merely  incident  to,  the  salt  for  damages  for 
destruction  of  the  sheds.  And  It  Is  essential 
that  all  pleadings  should  state  specifically 
and  clearly  the  grounds  for  such  remedy. 
The  only  allegation  in  the  petition  pertain- 
ing to  the  Injunction  Is: 

"That  the  said  city  of  Forney  in  refusing  and 
denying  to  this  plaintiff  the  right  and  privi- 
lege of  erecting  and  rebuilding  the  barn  sheds  on 
his  said  property  (which  was  destroyed  as  here- 
in complained  of),  and  is  threatening  to  prose- 
cute the  plaintiff  criminally  should  he  attempt 


by  the  dty  council  had  application  only  to 
the  buildings  in  evidence.    It  declared: 

"That  the  mule  sheds  now  located  on  lots  1  to 
8  inclusive,  in  Block  35,  on  Main  Street  in  the 
city  of  Forney,  Texas,  owned  by  J.  M.  Mounger, 
be  and  is  hereby  declared  to  be  a  public  nuisance 
and  a  menace  to  the  health  of  the  town." 

[(,  6]  And  It  is  apparent  from  the  evi- 
dence that  the  buildings  In  their  location, 
manner  of  construction,  and  maintenance 
were  not  a  nuisance.    The  nuisance  the  Jury 

found  to  exist  consisted  only  in  the  filth  per-  _  „  _ 

mltted  to  accumulate  and  remain  on  the  lots  j  to  7ebuUdrhis~said~sheds  and  barns  on  hU  said 
and  under   the   sheds,   and  which  nuisance   lots." 
was,  as  found  by  the  Jury,  entirely  remov- 1 

able  and  abatable  without  the  necessity  of  >  [I]  That  the  building  intended  to  be  erect- 
destroying  the  sheds.  And  thus  under  these  ed  was  of  the  kind  and  character  that  could 
findings  of  the  jury  no  inconvenience  or  dan-  properly  be  erected  in  that  part  of  the  town 
ger  to  public  health  or  welfare  existed  In  the j  does  not  appear  from  the  allegations  that 
sheds  themselves,  but  arose  from  a  nuisance  the  city  was  wrongfully  refusing  the  "right 
separable  from  the  sheds,  and  which  could  and  privilege"  of  building  on  those  lots.  The 
have  been  obviated  by  the  use  of  some  meas-  privilege  of  rebuilding  might  have  been  de- 
ure  far  -  less  drastic  than  the  destruction  of  j  nied,  for  aught  that  appears,  because  it  was 
the  sheds.  The  fact  that  the  nuisance  .was  to  be  a  wooden  building  within  the  pre- 
permitted  under  the  sheds  would  not  of  It-  j  scribed  fire  limits.  Neither  the  petition  nor 
self  authorize  and  justify  the  municipality  -  the  proof  is  sufficient  to  sustain  the  award 
in  destroying  the  sheds.    The  destruction  of  of  the  injunction. 

the  sheds,  In   such  circumstances,   was  an ;     The  judgment  Is  modified  so  as  to  deny 
unnecessary  method  of  abating  the  nuisance  the  injunction,   and  as  modified  Is  in  all 
arising  from  the  filth.    A  municipality  has  things  affirmed.    The  cost  of  appeal  Is  taxed 
the   power    and    authority    to   compel    the  ]  against  the  defendant  In  error, 
cleansing  of  premises.    Article  846,  Vernon's 
Sayles'  Civil  Statutes.    And  a  municipality 
has  the  authority  to  prevent  the  owner  of  a  ■■ 

stable  from  so  keeping  and  using  the  prop- 
erty as  to  be  a  nuisance  affecting  publio 
health  and   comfort.     Article  845,  Vernon's  CUNNINGHAM  et  al.  v.  CUNNINGHAM  et 


Sayles'  •  Statutes ;  Burdltt  v.  Swenson,  17 
Tex.  489,  67  Am.  Dec.  665 ;  Ex  parte  Brous- 
sard,  74  Tex.  Cr.  B.  333,  169  S.  W.  660,  L.  R. 
A.  1918B,  1091,  Ann.  Caa  1917E,  919.  The 
abatement  as  a  remedy  must  be  limited  by 
its  necessity,  and  no  unnecessary  Injury  to 
property  must  be  permitted.  For  Instance, 
as  said  in  State  v.  Railway  Co.,  78  W.  Va. 
at  page  539,  89  S.  E.  at  page  293,  I*  R.  A. 
1916F,  1001: 

"If  the  merchant  has  unlawfully  sold  or  used 
liquors  in  his  establishment,  could  his  store  be 
shut  up  and  abated  as  a  place  of  sale  of  dry 
goods,  furniture,  shoes,  or  clothing,  as  the  case 
might  be?  If  a  man  sold  liquors  in  his  home, 
would  the  court  abate  the  place  as  a  residence 
and  turn  his  family  out  in  the  street?" 

In  view  of  the  jury  finding  that  the  sheds 
were  not  a  nuisance,  the  trial  court,  it  is  be- 
lieved, did  not  er£ln  awarding  damages  for 
the  destruction  of  the  buildings.  The  as- 
signment of  error  is  overruled. 

[7]  By  the  second  assignment  of  error  It 
is  insisted  that  there  was  error  in  awarding 
an  injunction  against  the  plaintiff  in  error 
restraining  it  from  any  Interference  with  the 
defendant  in  error  In  rebuilding  on  the  lots. 


al      (No.  7637.)* 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Dec.  10,  1918.    Rehearing  Denied 

Jan.  23,  1919.) 

1.  Appeal  and  Ebbob  «=»544(3>— Fundamen- 
tal Ebbob— What  Constitutes. 

Though  petition  for  partition  alleged  that 
one  of  the  defendants  was  a  minor  without 
legal  guardian,  held  that,  though  the  record 
showed  no  appointment  of  a  guardian  ad  litem, 
etc.,  for  such  defendant,  no  fundamental  error 
appeared  reviewable  in  absence  of  bill  of  ex- 
ceptions and  statement  of  facts,  where  the 
judgment  of  partition  rendered  two  years  later 
recited  that  another  defendant,  a  minor,  appear- 
ed by  guardian  ad  litem  and  all  of  the  other  de- 
fendants by  attorney. 

2.  Appeal  and  Ebbob  <8=»544(3)— Fundamen- 
tal Ebbob— Decbee— Findings. 

Where  the  jury's  findings  showed  that  one 
who  had  celebrated  an  invalid  ceremonial  mar- 
riage with  deceased  received  more  in  rents  out 
of  his  personal  property  than  she  had  paid  in 
securing  title  to  certain  lands  in  which  she  was 
given  no  share,  heW,  that  final  decree  of  par- 
tition did  not  disclose  fundamental  error  in  her 
favor,  reviewable  in  absence  of  bill  of  exceptions 


The    Injunction     proceeding    is    a    matter .  and  statement  of  facts. 
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3.  Mabbiagb   <8=>11— Vaijottt—Pmob  Coif- 
mon-Law  Mabriaoi. 

Where  a  common-law  marriage  relation  al- 
ready existed  between  a  man  and  another  wo- 
man, a  second  woman  with  whom  he  subsequent- 
ly celebrated  a  ceremonial  marriage,  though  she 
entered  into  the  relation  in  good  faith  and  in 
accordance  with  the  statutory  lew,  did  not  be- 
come his  wife,  and  no  valid  marriage  was  cre- 
ated. 

4.  Appeal  and  Ebbob  <S=a544(3>— Fundamen- 
tal Bbkob—  Partition  Pboceedings. 

A  decree  and  proceedings  in  partition  held 
not  to  show  fundamental  error,  reviewable  in 
absence  of  bill  of  exceptions  and  statement  of 
facts,  on  the  theory  that  the  court  in  its  first 
decree  judicially  determined  that  the  land  was 
susceptible  of  partition,  and  thereafter  in  con- 
formity to  the  report  of  commissioners  ordered 
it  sold,  and  thus  violated  Rev.  St.  1911,  |  6101. 

Brror  from  District  Court,  Lavaca  County; 
M.  Kennon,  Judge. 

Action  by  Antney  Cunningham  and  others 
against  Quincy  Cunningham  and  others. 
There  was  a  judgment  for  the  former,  and 
the  latter  bring  error.    Affirmed. 

J.  I>.  Cbilds,  of  San  Antonio,  for  plaintiffs 
in  error. 

GRAVES,  X  This  cause  is  here  through 
writ  of  error,  without  a  statement  of  facts 
or  any  bills  of  exception,  upon  brief  and  oral 
argument  for  plaintiffs  In  error  only,  in  which 
contention  is  made  that  several  such  funda- 
mental errors  are  apparent  upon  the  face  of 
the  record  as  require  reversal  of  the  Judg- 
ment 

[1]  The  first  one  asserted  is:  Since  it  ap- 
pears from  the  petition  of  plaintiffs  below 
that  Quincy  Cunningham,  Jr.,  was  a  minor 
at  the  time  It  was  filed,  and  the  subsequent 
decree  ordering  partition  of  the  land  in  which 
she  had  an  interest  did  not  show  her  appear- 
ance in  the  cause  by  guardian  ad  litem,  she 
was  not  bound  nor  her  Interest  disposed  of. 

Such,  however,  1b  not  the  legal  effect  of 
what  the  record  does  show.  While  the  orig- 
inal petition  does  recite  that  Quincy  Cunning- 
ham, Jr.,  was  then  a  minor  without  legal 
guardian  of  either  her  person  or  estate,  It 
likewise  appears  therefrom  that  this  instru- 
ment was  filed  September  25,  1914;  whereas, 
the  partition  judgment  appealed  from  was 
not  rendered  until  October  23,  1916,  more 
than  two  years  later.  This  judgment,  after 
first  reciting  that  the  minor  defendant,  King 
Cunningham,  appeared  by  bis  legally  appoint- 
ed guardian,  continued:  "And  all  the  other 
defendants  appearing  in  person  and  by  their 
attorneys  announced  ready  for  trial."  Quin- 
ey  Cunningham,  Jr.,  was  one  of  these,  and 
there  being  nothing  elsewhere  in  the  proceed- 
ings Indicating  the  contrary,  the  judgment 
Itself    Importing    verity,    the  .  presumption 


necessarily  is  that  she  had  become  of  age  In 
the  interim  between  the  dates  of  filing  the 
petition  and  entry  of  the  decree.  It  follows 
that  no  fundamental  error  in  this .  respect 
Is  pointed  out 

[2]  The  next  one  claimed  lies  in  the  alleg- 
ed failure  of  the  final  decree  to  dispose  of 
such  rights  and  equities  in  favor  of  Quincy 
Cunningham,  Sr.,  in  what  is  assumed  to  be 
the  community  land  of  herself  and  John 
Cunningham  as  arose  from  the  jury's  find- 
ings that,  before  the  hitter's  death  and  during 
existence  of  the  marriage  relation  between 
them,  be  had  paid  142.20  on  the  particular 
96  acres  Involved  in  the  suit  and  that  she, 
after  bis  death,  bad  paid  one  Newhaus  $390.- 
80  upon  their  community  lands  generally.    . 

The  answer  to  this  suggestion  is  twofold: 
Flrst>  there  Is  no  showing  anywhere  In  the 
record  that  Quincy  Cunningham,  Sr.,  ever 
had  any  interest  In  the  96  acres,  and  the 
court  found  she  had  none ;  second,  the  extinc- 
tion of  any  possible  rights  or  equities  she 
might  have  had  by  reason  of  paying  out  the 
1390.80  is  shown  by  the  unquestioned  an- 
swers of  the  jury  that  after  John  Cunning- 
ham's death,  she  collected  $306  in  rent 
from  the  same  lands  and  $110  from  the 
sale  of  cattle  belonging  to  him,  the  #two  items 
aggregating  an  excess  against  her 'of  $25.20, 
by  which  amount  the  jury  further  specifically 
found  her  indebted  to  the  estate  of  herself 
and  John  Cunningham. 

[3]  Plaintiffs  in  error  assume  two  things 
not  justified  by  the  record  before  us:  First, 
that  John  and  Quincy  Cunningham,  Sr,  were 
legally  husband  and  wife;  second,  that  the 
latter  owned  an  undivided  one-half  interest 
in  the  96-acre  tract  of  land,  which  seems  to 
have  been  the  one  upon  which  they  lived,  and 
upon  these  assumptions  build  their  attack  on 
the  judgment  The  jury,  however,  in  a  find- 
ing not  attacked  as  being  without  supporting 
evidence,  found  that  during  the  same  period 
of  time  a  common-law  marriage  existed  be- 
tween John  Cunningham  and  another  woman, 
Ann  Cunningham,  from  which  condition  It 
necessarily  follows  that  the  relation  between 
him  and  appellant  Quincy  Cunningham,  not- 
withstanding the  fact  that  it  had  in  good 
faith  and  in  accord  with  statutory  law  been 
entered  into,  could  not  constitute  a  valid  mar- 
riage Walton  v.  Walton,  203  S.  W.  133,  and 
authorities  there  cited. 

Concerning  the  96  acres,  as  above  stated, 
the  court  found  it  belonged  exclusively  to 
other  parties,  and  there  being  here  no  state- 
ment of  facts  and  no  sort  of  indication  to  the 
contrary,  the  conclusive  presumption  is  that 
there  was  evidence  to  support  it 

Now,  the  record  further  shows  that  out  of 
the  property  involved  in  the  suit  Quincy  Cun- 
ningham, Sr.,  was  awarded  a  tract  of  141 
acres,  not  including  any  part  of  the  96  acres 
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referred  to,  and  tMs  is  complained  of  for 
that  reason,  and  also  because  its  value  was 
not  given  in  the  report  of  the  commissioners 
of  partition. 

Of  course,  since  we  must  presume,  under 
the  court's  conclusion,  that  she  had  no  inter- 
est In  that  tract,  the  first  objection  avails 
nothing ;  as  to  the  second  one,  while  the  com- 
missioners of  partition  did  not  state  in  dol- 
lars and  cents  the  value  of  the  141  acres  set 
apart  to  her,  they  did  find  and  report  that  it 
constituted  a  fair  and  equitable  division  and 
partition  of  her  Interest  in  all  the  lands  in- 
volved from  the  interests  of  all  the  other 
Joint  owners  thereof,  and  the  final  judgment 
of  the  court  ratifying  and  confirming  that 
•report  contained  this  recitation: 

"And  it  appearing  to  the  court,  after  having 
examined  said  report  carefully,  that  the  par- 
tition as  made  between  Quincy  Cunningham  and 
the  other  joint  ownera  hereinbefore  named,  and 
as  shown  by  the  decree  of  partition  in  this  cause, 
has  been  fairly  made  according  to  law,  and  no 
exceptions  having  been  taken  thereto,"  etc 

In  these  circumstances,  together  with  the 
further  fact  appearing  that,  the  141  acres 
awarded  her  was  practically  a  full  one-half 
in  acreage  of  all  the  land  claimed  to  have 
been  owned  In  common  between  herself  and 
John  Cunningham,  with  nothing  whatever 
to  indicate  that  it  did  not  also  constitute  a 
full  half  of  the  value  thereof,  it  cannot  be 
said  that  a  showing  is  made  of  any  Injustice 
done  to  Quincy  Cunningham. 

[4}  Finally,  it  is  claimed  the  court  funda- 
mentally erred  in  judicially  determining  in 
its  decree  of  October  23,  1916,  that  all  the 
land  In  suit  was  susceptible  of  partition,  hav- 
ing then  appointed  commissioners  for  that 
purpose,  and  afterwards  at  a  succeeding 
term,  on  April  2,  1917,  in  its  judgment  con- 
firming their  report  to  that  effect,  having 
held  a  part  of  the  land  incapable  of  partition 
and  ordering  it  sold;  it  is  said  such  proce- 
dure was  in  violation  of  article  6101,  Rev.  St. 
1911,  and  rendered  the  judgment  of  confirma- 
tion void. 

Here  again  we  think  appellants  misappre- 
hend the  effect  of  the  first  decree  and  asr 
sume  more  than  its  terms  and  import  justi- 
fy; there  was  no  determination  that  -any 
part  of  the  land  was  susceptible  of  partition, 
but  the  court  merely  fixed  the  several  undi- 
vided interests  of  all  the  different  parties 
in  the  whole  of  it,  and  appointed  commis- 
sioners to  make  a  fair  and  impartial  parti- 
tion and  to  report  the  same  in  writing  under 
oath  to  the  nest  term  of  court;  that  was 
done,  and  at  the  succeeding  term,  as  appears 
from  the  above-quoted  one  and  other  recita- 
tions in  the  final  judgment,  the  court  then 
judicially  determined  the  partition  contained 
in  such  report  to  have  been  fairly  made  ac- 
cording to  law,  ordered  it  confirmed,  and  the 


report  entered  as  a  port  of  the  judgment 
While  the  court  seems  to  have  followed  the 
old  procedure  before  the  partition  statute 
was  put  by  amendment  in  its  present  form, 
we  cannot  see  that  the  course  taken,  especial- 
ly as  affects  those  who  made  no  objection  to 
it,  fat  any  way  rendered  the  final  judgment 

TOM. 

The  court  below  had  Jurisdiction  of  the 
parties  and  of  the  subject-matter;  the  Judg- 
ment was  one  which,  under  the  pleadings 
and  what  must  now  be  presumed  to  have  been 
the  evidence,  it  had  the  power  to  render,  and 
appellants  not  having  shown  themselves 
entitled  to  a  reversal,  affirmance  is  ordered. 

Affirmed. 


MISSOURI,  K.  ft  T.  RT.  CO.  OF  TEXAS 

et  aL  v.  BAKER  BROS,  et  aL 

(No.  2082.) 

(Court  of  OivH  Appeals  of  Texas.    Texarkana. 

March  14,  1919.    Rehearing  Denied 

March  20,  1919.) 

1.  Abatement  axb  Revival  «=»82— Tncx  wo* 
Plea  in  Abatement  —  Misjoinder  or 
Causes. 

Where  two  railway  companies  filed  a  joint 
answer,  not  complaining  of  misjoinder  of  caus- 
es of  action,  and  subsequently  filed  separate  an- 
swers, pleading  misjoinder  in  abatement,  the 
objection  was  waived. 

2.  Carriers  £=»173—  Bills  of  Lading— Con- 
struction—Through Shipment. 

A  bin  of  lading  in  which  the  blanks  left 
for  stations  named  on  the  railroad  company's 
line  were  not  filled,  held  a  contract  for  through 
shipment  between  points  within  the  state  with- 
in the  meaning  of  Rev.  St.  1811,  art.  7S1,  re- 
lating to  shipment  contracts,  notwithstanding 
the  bill  provided  it  was  not  to  be  treated  as  a 
through  shipment  to  a  point  off  company's 
road. 

Error  from  District  Court,  Collin  County ; 
M.  H.  Garnett,  Judge. 

Action  by  the  Collin  County  National  Bank 
against  Baker  Bros,  and  others.  Judgment 
for  plaintiff/  and  the  defendants  Wichita 
Valley  Railway  Company  and  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas 
jointly  bring  error.    Affirmed. 

Wallace  Hughston,  of  McKlnney,  for  plain- 
tiff s  in  error. 

R.  0.  Merritt,  I*  3.  Truett,  and  Jno.  Day- 
les,  all  of  McKinney,  for  defendants  in  error. 

HODGES,  3.  During  the  month  of  Janu- 
ary, 1915,  Baker  Bros,  bought  93  bales  of 
cotton  with  money  furnished  by  the  appellee 
Collin  County  National  Bank.  Forty-three 
bales  of  that  cotton  were  shipped  from  Mun- 
day,  Tex.,  to  Galveston,  on  a  bill  of  lading 


<fc»For  other  cases  tee  same  topic  and  KBY-NUMBBR  In  al!  Ker-Numbsred  Digests  and  laden* 


Digitized  by 


Google 


Tex.) 


MISSOURI,  K.  *  T,  BT.  00.  OF  TEXAS  v.  BAKER  BROS. 


245 


issued  by  the  Wichita  Valley  Railway  Com- 
pany via  Stamford  and  over  the  line  of  the 
Missouri,  Kansas  ft  Texas  Railway  Company 
of  Texas.  This  shipment  was  consigned  to 
the  "order  of  the  Munday  Trading  Company, 
of  Monday,  Texas,  notify  Baker  Bros.,  Gal- 
veston, Texas."  Twenty-five  bales  of  cot- 
ton were  shipped  from  Knox  City,  Tex.,  over 
the  Kansas  City,  Mexico  &  Orient  Railway 
Company  of  Texas  and  the  Missouri,  Kansas 
It  Texas  Railway  Company  of  Texas  on  a  bill 
of  lading  issued  by  the  first-named  railway 
company.  The  cotton  was  consigned  to  the 
"order  of  G.  W.  McCarty,  destination  Galves- 
ton, notify  Baker  Bros.,  Galveston,  Texas." 
Twenty-five  bales  were  shipped  from  the 
same  point  to  the  same  destination,  consign- 
ed to  the  "order  of  B.  R.  Harlan,  destination 
Galveston,  notify  Baker  Bros.,  Galveston, 
Texas."  All  of  the  bills  of  lading,  were  In- 
dorsed in  blank  by  the  consignors  and  deliv- 
ered to  Baker  Bros.,  who  Immediately  attach- 
ed them  to  drafts  for  the  purchase  price  of 
the  cotton,  and  sent  same  to  the  Collin 
County  National  Bank,  which  paid  the 
drafts,  amounting  in  the  aggregate  to  $3,500. 
The  bank  retained  possession  of  the  drafts; 
and  on  the  8d  day  of  April,  1915;  drew  its 
draft  for  $3,500  on  the  Cannon  Commission 
Company  of  Galveston,  Tex.,  with  the  three 
bills  of  lading  attached.  The  Cannon  Com- 
mission Company  refused  to  pay  the  drafts, 
and  they  were  returned  to  the  bank. ', 

This  suit  was  Instituted  by  the  Collin 
County  National  Bank  against  Baker  Bros, 
and  the  three  railway  companies  named,  for 
the  conversion  of  the  cotton ;  the  bank  claim- 
ing a  Hen  to  secure  the  purchase  price  ad- 
vanced to  Baker  Bros.  In  a  trial  before  the* 
court  a  Judgment  was  rendered  In  favor  of 
the  bank  against  Baker  Bros.,  the  Wichita 
Valley  Railway  Company,  and  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas. 
The  suit  against  the  Kansas  City,  Mexico 
&  Orient  Railway  Company  of  Texas  had 
been  dismissed.  The  Judgment  against  the 
Wichita  Valley  Railway  Company  was  limit- 
ed to  the  value  of  the  cotton  for  which  it  had 
issued  a  bill  of  lading,  and  also  gave  that 
company  a  Judgment  over  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas  for  whatever  sum  it  might  pay  in  sat 
IsfacOon  thereof. 

The  court  found  as  a  fact  that  the  Wichi- 
ta Valley  Railway  Company  delivered  the 
43  bales  of  cotton  received  by  It  to  the  Mis- 
souri, Kansas  ft  Texas  Railway  Company 
of  Texas  at  Stamford,  Tex. ;  that  the  Kan- 
sas City,  Mexico  ft  Orient  Railway  Company 
of  Texas  delivered  the  60  bales  of  cotton  re- 
ceived by  it  to  the  Missouri,  Kansas  ft  Texas 
Railway  Company  of  Texas  at  a  Junction 
point  on  its  line ;  and  that  the  latter  company 
carried  all  the  cotton  to  Galveston,  the  place 
of  destination.  The  cotton  was  not  reload- 
ed into  other  cars  when  received  by  the  Mis- 


souri, Kansas  ft  Texas  Railway  Company  of 
Texas,  bat  was  carried  through  In  the  origi- 
nal oars.  No  new  bills  of  lading  were  issued 
by  the  Missouri,  Kansas  ft  Texas  Railway 
Company  of  Texas  when  it  received  the  cot- 
ton, but  it  was  transported  under  the  origi- 
nal bills  of  lading.  On  March  15,  1915,  the 
Missouri,  Kansas  ft  Texas  Railway  Company 
of  Texas,  while  the  Collin  County  National 
Bank  held  the  bills  of  lading,  without  re- 
quiring their  surrender  and  without  the  con- 
sent of  the  bank,  delivered  the  cotton  to  the 
Cannon  Commission  Company.  The  court 
further  found  the  value  of  the  cotton,  and 
that  the  Collin  County  National  Bank  at  the 
time  of  its  surrender  had  a  lien  on  it  for 
the  sum  of  $3,600;  and  Judgment  was  ren- 
dered accordingly.  The  court  concluded  as  a 
matter  of  law  that  the  43  bales  of  cotton 
originating  on  the  line  of  the  Wichita  Valley 
Railway  Company  were  shipped  on  a  through 
bill  of  lading  from  the  point  of  origin  to  des- 
tination, and  that  the  Missouri,  Kansas  ft' 
Texas  Railway  Company  of  Texas  recognized 
and  acquiesced  in  that  bill  of  lading  as  a 
through  contract  of  shipment. 

This  appeal  Is  prosecuted  by  the  Wichita 
Valley  Railway  Company  and  the  Missouri, 
Kansas  ft  Texas  Railway  Company  of  Texas 
Jointly. 

[1]  The  first  error  assigned  complains  of 
the  refusal  of  the  court  to  sustain  a  plea  in 
abatement  filed  by  these  two  railway  com- 
panies, in  which  they  claim  a  misjoinder  of 
causes  of  action.  They  insist  that  the  cause 
of  action,  if  any,  against  the  Wichita  Valley 
Railway  Company  for  the  loss  of  the  43  bales 
of  cotton  was  distinct  and  in  no  way  connect- 
ed with  that  resulting  from  the  loss  of  the 
50  bales  of  cotton  shipped  over  the  Kansas 
City,  Mesico  ft  Orient  Railway  Company  of 
Texas.  Conceding  that  proposition  to  be  cor- 
rect, the  record  shows  that  the  above-named 
railway  companies  originally  filed  a  Joint  an- 
swer, in  which  no  complaint  was  made  of  the 
misjoinder  of  causes  of  action.  They  subse- 
quently filed  separate  amended  original  an- 
swers, in  which  for.  the  first  time  they  pre- 
sented this  matter  in  abatement  The  court 
concluded  (and  we  think  correctly  so)  that 
the  objection  was  waived.  But  even  if  it 
had  not  been  waived,  it  is  by  no  means  cer- 
tain that  the  plea  should  have  been  sustain- 
ed. Pinegan  v.  Read,  8  Tex.  Civ.  App.  33, 
27  S.  W.  261,  and  cases  cited.  The  Missouri, 
Kansas  ft  Texas  Railway  Company  of  Texas 
has  no  right  to  complain  of  the  Judgment 
upon  that  ground,  and  the  Wichita  Valley 
Railway  Company  was  amply  protected 
against  any  liability  other  than  that  for 
which  it  could  have  been  held  responsible 
in  a  separate  suit 

[2]  Plaintiffs  in  error  also  Insist  that  the 
court  erred  in  finding  as  a  fact  that  the 
cotton  was  shipped  from  the  point  of  origin 
to  destination  in  the  same  cars  and  upon  the 
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same  bills  of  lading,  and  also  erred  in  con- 
cluding as  a  matter  of  law  that  the  bill  of 
lading  issued  by  the  Wichita  Valley  Railway 
Company  was  for  a  through  shipment  The 
material  portions  of  that  bill  of  lading  are 
as  follows: 

"The  Wichita  Valley  Railway  Company.  Or- 
der Bill  of  Lading— Original  and  Only.  Agent's 
B.  L.  No.  200.  For  use  only  between  points 
within  the  state  of  Texas.  January  15th,  1915. 
Received  from  Monday  Trading  Company  at 
Mimday,  Texas,  the  following  packages,  con- 
tents and  value  unknown,  in  apparent  good  or- 
der, except  as  noted,  marked  and  numbered  as 

per   margin,    to   be   transported   from    

(must  be  a  station  on  this  line)  to (must 

be  a  station  on  this  line)  there  to  be  delivered 
as  indicated  below,  unless  destined  beyond, 
and  if  destined  beyond,  then  the  Wichita  Val- 
ley Railway  Co.  agrees,  as  agent  for  the  ship- 
per, to  tender  the  shipment  to  connecting  com- 
mon carrier,  en  route  to  destination. 

"Consigned  to  order  of  Monday  Trading  Co. 
(mail  address— not  for  purpose  of  delivery), 
Munday,  Texas.     Destination,  Galveston,  Btate 

of  Texas,  county  of .    Notify  Baker  Bros. 

at  Galveston,  Texas.     Car  initial  .     Car 

No.  Via  Stamford,  M.,  K.  &  T.  Ry. 

No.  packages  43.  Description  of  articles  and 
special  marks,  bales  cotton,  marked  'B  L 
Through  Flat.'  Weight  subject  to  correction, 
22051.     Class   or  rate   subject  to  correction, 

Corrections  made  in  this  B/L  by  W. 

F.  Sterling,  G.  F.  A.,  per  Dorman,  1/27/18. 
War  revenue  stamp  affixed  before  signing.  A 
B.  Reese.  27  bales  not  sufficiently  covered  on 
ends— sample  bales  open. 

"It  is  mutually  agreed,  as  to  each  carrier 
of  all  or  any  of  said  property  over  all  or  any 
portion  of  said  route  to  destination,  and  as  to 
each  party  at  any  time  Interested  in  all  or  any 
of  said  property,  that  every  service  to  be  per- 
formed by  any  carrier  shall  be  subject  to  all 
the  conditions  whether  printed  or  written  here- 
in contained,  and  which  are  agreed. to  by  the 
shipper  and  accepted  for  himself  and  his  as- 
signs. 

"Inspection  of  property  covered  by  this  bill 
of  lading  will  not  be  permitted  unless  provid- 
ed by  law,  or  unless  permission  is  indorsed  on 
the  original  bill  of  lading  or  given  in  writing  by 
the  shipper. 

"Conditions. 
"Section  1.  No  carrier  or  party  in  possession 
of  any  of  the  property  herein  described  shall 
be  liable  for  any  loss  thereof  or  damage  thereto 
or  delay  caused  by  the  act  of  God,  the  public 
enemy,  quarantine,  the  authority  of  law,  riots 
or  strikes,  or  the  act  of  default  of  the  ship- 
per or  owner,  or  for  differences  in  the  weights 
of  grains,  seed,  or  other  commodities  caused  by 
natural  shrinkage  or  discrepancies  in  weights. 


or  for  any  vice  or  inherent  defect  in  the  prop- 
erty shipped. 

"Section  2  If  shipment  is  destined  to  a  point 
off  this  company's  road,  it  is  agreed  that  this 
is  no  contract  for  through  shipment,  and  this 
company's  liability  as  a  common  carrier  shall 
terminate  on  tender  of  delivery  to  a  connect- 
ing carrier." 

The  question  Is,  Wag  this  a  contract  for  a 
through  shipment  from  Munday  to  Galveston 
within  the  meaning  of  article  731  of  the  Re- 
vised Civil  Statutes?  In  other  words,  was  It 
a  contract  under  which  its  connecting  car- 
rier, the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas,  might  receive  and  trans- 
port goods  without  the  giving  of  a  new  bill 
of  lading?  We  are  of  the  opinion  that  It 
was.  That  construction  was  placed  upon 
it  by  both  of  the  plaintiffs  in  error.  The  cot- 
ton went  through  from  Munday  to  Galves- 
ton in  the  same  cars.  The  Wichita  Valley 
Railway  Company  did  not  demand  .a  surren- 
der of  its  bill  of  lading  when  the  cotton  left 
its  line.  It  Is  true  the  bill  of  lading  stipu- 
lates that  If  the  cotton  be  destined  to  a  point 
off  the  road  of  the  Wichita  Valley  Railway 
Company  this  was  not  to  be  treated  as  a 
contract  of  through  shipment.  But  why  in- 
sert that  clause  in  a  contract  for  shipment 
over  only  one  line  of  railway?  If  without 
that  clause  the  bill  of  lading  should  be  treat- 
ed as  one  for  a  through  shipment,  that  pro 
vision  should  be  construed  as  an  attempt  to 
limit  the  liability  of  the  issuing  company  In 
violation  of  article  731.  It  is  well  known 
that  railway  companies  prepare  and  have 
their  contracts  for  bills  of  lading  printed, 
leaving  only  the  necessary  blanks  required 
.by  the  varied  shipments  received.  If  the 
Wichita  Valley  Railway  Company  desired 
to  contract  for  transportation  exclusively 
over  its  own  line,  it  might  have  done  so  by 
using  language  that  made  that  purpose  plain. 
There  were  blanks  in  this  bill  of  lading  left 
for  the  names  of  the  stations  on  the  Wichita 
Valley  Railway  Company's  line,  but  they 
were  not  filled  In.  The  failure  to  fill  them 
cannot  be  treated  as  an  accidental  omission. 
That  fact  and  the  further  fact  that  the  con- 
tract contained  stipulations  expressly  for  tbe 
benefit  of  connecting  carriers  justify  the 
construction  adopted  by  the  trial  court  St. 
L.  S.  W.  Ry.  Co.  ▼.  Hughston,  186  S.  W.  42D; 
Ft.  W.  &  D.  0.  Ry.  Co.  v.  Bone,  195  S.  W. 
244;  Patterson  &  Roberta  v.  Railway  Co., 
195  S.  W.  1163. 

The  judgment  will  be  affirmed. 
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ST.  LOUIS,  B.  A  M.  RT.  CO.  t.  VICK. 
(No.  6163.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Feb.  19,  1919.) 

1.  Appeal  and  Ebbob  «=>544(1)  —  Bm.  of 
Exceptions — Continuance. 

In  absence  of  a  bill  of  exceptions  relating  to 
refusal  of  continuance,  assignment  complaining 
of  such  refusal  must  be  overruled. 

2.  Master  and  Servant  «=»256(5)— Plead- 
ing—Amendment  at  Trial. 

In  servant's  action  for  injuries,  there  was 
no  error  in  allowing  trial  amendment  alleging 
that  plaintiff  stepped  on  a  piece  of  carbon,  in- 
stead of  carbide,  as  originally  alleged  by  plain- 
tiff, and  admitting  testimony  relating  to  car- 
bon; there  being  no  claim  of  surprise  and  no 
request  for  a  continuance  or  postponement. 

3.  Appeal  and  Ebbob  <S=»1060(4)— Harmless 
Ebbob— Argument  or  Counsel. 

Assignment  complaining  that  respondent's 
counsel,  during  his  argument  to  the  jury,  read 
each  special  issue  and  stated  the  answer  which 
ha  claimed  should  be  returned  to  each  issue  from 
the  evidence,  held  without  merit;  the  jury  hav- 
ing failed  to  return  the  answers  suggested  as  to 
two  of  the  three  grounds  of  negligence  relied 
on  by  respondent. 

4.  Appeal  and  Ebbob  <&=>528(1)— Bill  of  Ex- 
ceptions—Testimony  on  Motion  fob  New 
Trial. 

Testimony  taken  under  the  statute  author- 
izing a  new  trial  for  misconduct  may  be  per- 
petuated as  part  of  the  record  by  means  of  a 
bill  of  exceptions. 

5.  Exceptions,  Bill  of  «=>36(3)  —  Motion 
fob  New  Tbial— Time  of  Filing. 

Acts  82d  Leg.  c.  119  (Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art.  2073),  granting  30  days  from 
adjournment  to  file  bills  of  exceptions,  and  pro- 
viding for  extension  of  such  time,  applies  to  bills 
of  exceptions  containing  testimony  taken  on  a 
motion  for  new  trial  under  the  statute  relating 
to  misconduct  of  the  jury. 

6.  Exceptions,  Bill  of  <S=»42  —  Tike  fob 
Filing — Waiveb. 

Bills  of  exception,  like  conclusions  of  law 
and  fact,  not  filed  in  time,  cannot  become  valid 
parts  of  the  record  by  any  waiver,  as  by  failure 
to  file  motion  to  strike  out  bill  of  exceptions 
within  the  time  prescribed  by  Court  of  Appeals 
rule  No.  8  (142  S.  W.  xi). 

7.  New  Tbial  e=»140(3)— Misconduct  of  Ju- 
bt  —  Consideration  of  Share  of  Attob- 
nets  in  Recovebt. 

Testimony  as  to  misconduct  of  the  jury  in 
considering  what  portion  of  recovery  in  personal 
injury  action  would  go  to  plaintiff's  attorneys 
held  sufficient  to  show  that  new  trial  should 
have  been  granted. 

Appeal  from  District  Court,  Kleberg  Coun- 
ty; W.  B.  Hopkins,  Judge. 

Action  by  V.  J.  Vlck  against  Frank  An- 
drews, as  receiver  of  the  St.  Louis,  Browns- 


ville &  Mexico  Railway  Company,  In  which 
action  the  said  Railway  Company  was  by 
amendment  made  a  defendant  From  judg- 
ment for  plaintiff,  the  Railway  Company  ap- 
peals. Affirmed  on  condition  of  remittitur; 
otherwise  reversed  and  remanded. 

E.  H.  Crenshaw,  Jr.,  of  Klngsvllle,  for  ap- 
pellant. 
Presley  K.  Swing,  of  Houston,  for  appellee. 

MOURSUND,  J.  V.  J.  Vick  sued  Frank 
Andrews,  as  receiver  of  the  St.  Louis, 
Brownsville  &  Mexico  Railway  Company,  to 
recover  damages  for  personal  Injuries  which 
he  sustained  on  February  9,  1914,  while  en- 
gaged as  an  employe  of  such  receiver  In 
carrying,  with  Ave  coworkmen,  a  heavy  end 
sill,  alleging  that  while  he  was  so  engaged 
he  slipped  on  a  piece  of  carbon,  or  other  ob- 
structing material,  and  fell,  and  that  such 
end  sill  fell  on  him.  Negligence  was  charged 
in  the  following  respects:  (1)  In  failing  to 
cause  or  permit  said  end  sill  to  be  carried  on 
a  push  car  or  cart ;  (2)  in  causing  or  permit- 
ting an  insufficient  number  of  men  to  carry 
such  sill;  (3)  in  causing  or  permitting  said 
carbon  or  other  obstructing  material  to  be 
and  remain  in  the  pathway  of  such  carriage, 
whereby  the  place  was  made  not  reasonably 
safe  for  the  work. 

The  plaintiff  on  November  7,  1916,  amend- 
ed, and  made  the  St.  Louis,  Brownsville  & 
Mexico  Railway  Company  a  defendant,  alleg- 
ing that  since  plaintiff's  Injury  the  property 
held  by  the  receiver  had  been,  by  order  of 
the  court  In  which  the  receivership  was  pend- 
ing, turned  back  to  said  company  subject  to 
the  assumption  by  it  of  all  obligations  of  the 
receiver. 

The  defendants  answered  by  general  de- 
murrer, general  denial,  plea  of  assumed  risk, 
and  contributory  negligence. 

A  judgment  In  favor  of  plaintiff  against 
both  defendants  for  $5,000,  directing  execu- 
tion against  the  company  alone,  was  entered 
upon  the  verdict  <  returned  by  the  jury  in 
answer  to  special  issues  submitted.  The 
company  alone  appealed. 

[1]  The  assignment  complaining  of  the  re- 
fusal of  the  application  for  a  continuance 
must  be  overruled  for  the  reason  that  there 
is  no  bill  of  exceptions  In  the  record  relat- 
ing to  such  ruling. 

[2]  It  appears  that  in  the  petition  upon 
which  the  cause  went  to  trial  it  was  alleged 
that  plaintiff  stepped  upon  a  piece  of  carbide 
Instead  of  carbon,  and  the  court  permitted 
the  filing  of  a  trial  amendment  alleging  that 
It  was  a  piece  of  carbon,  and  then  admitted 
testimony  relating  to  carbon.  There  was  no 
claim  of  surprise  and  no  request  for  a  con- 
tinuance or  postponement.  There  was  no 
error  in  permitting  the  amendment  and  in 
the  admission  of  the  testimony.  Assignments 
2,  3,  and  5  are  overruled. 
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Complaint  Is  made  concerning  the  admis- 
sion in  evidence  of  a  written  statement  pur- 
porting to  be  signed  by  John  Briefer ;  the 
contention  being  that  there  was  no  evidence 
that  the  signature  was  that  of  Brister.  This 
contention  must  be  overruled.  Blister's  tes- 
timony contained  an  admission  that  It  was 
his  signature. 

The  slxthi  seventh,  and  eighth  assignments 
complain  of  the  failure  to  submit  special  is- 
sues. The  statements  contain  no  testimony 
which  would  call  for  the  submission  of  such 
issues.  As  briefed,  the  assignments  present 
no  error  and  are  overruled. 

[3]  It  appears  from  the  bill  of  exceptions 
on  which  the  ninth  assignment  is  predicated 
that  one  of  plaintiff's  counsel  during  his  ar- 
gument to  the  jury  read  each  special  Issue 
and  stated  the  answer  which  he  claimed  they 
ought  to  return  to  each  Issue  from  the  evi- 
dence; such  answers  all  being,  of  course, 
favorable  to  plaintiff.  Although  the  court 
stated  that  the  argument  was  improper,  it 
was  continued,  and  even  after  the  court  stat- 
ed that  he  had  already  expressed  the  opinion 
that  it  was  improper,  but  that  it  was  plain- 
tiff's case,  and  if  his  counsel  wanted  to  take 
the  risk  he  could  do  so,  the  counsel  persisted 
In  continuing  such  explanation.  The  re- 
marks of  the  court  indicate  that  the  explana- 
tion must  have  been  made  in  such  a  manner 
as,  in  his  opinion,  intended  to  apprise  the 
jury  of  the  effect  on  the  judgment  of  certain 
answers,  but  the  bill  of  exceptions  shows 
nothing  further  than  that  counsel  told  the 
jury  what  answers  he  thought  they  should 
return  from  the  evidence.  In  the  argument 
it  is  stated  that  he  did  not  review  the  tes- 
timony relating  to  such  issues  no  attempt  to 
aid  the  jury  in  finding  the  facts  as  to  such 
issue,  but  merely  attempted  to  offer  them  a 
guide  which  they  could  follow  In  case  of  con- 
fusion and  safely  answer  the  different  issues 
so  that  plaintiff  would  receive  a  verdict 
This,  however,  is  not  disclosed  by  the  bill  of 
exceptions.  The  bill  of  exceptions  does  not 
show  improper  argument.  'It  is  impossible  to 
argue  the  facts  relating  to  special  issues 
without  disclosing  to  a  juror  of  any  intelli- 
gence what  answer  will  be  favorable  to  the 
client  of  the  person  making  the  argument, 
and  In  a  case  of  this  kind  the  jury  would 
easily  comprehend  the  effect  of  the  answers. 
In  this  case  the  Jury  failed  to  return  the  an- 
swers stated  by  counsel  as  to  two  of  the 
three,  grounds  of  negligence,  and  It  may  safe- 
ly be  assumed  that,  if  the  argument  was  de- 
signed to  apprise  the  jury  of  the  consequenc- 
es which  would  follow  from  certain  answers, 
it  made  no  impression  on  the  jury.  The  as- 
signment is  overruled. 

A  motion  has  been  filed  to  strike  out  the 
bill  of  exceptions  which  relates  to  miscon- 
duct of  the  jury,  on  the  ground  that  It  was 
not  filed  during  term  time,  and  in  support  of 
the  motion  the  case  of  Smith  v.  Texas  Power 
&  Light  Co.,  206  S.  W.  119,  is  cited,  which 


sustains  the  contention,  and  follows  many 
cases  by  the  Court  of  Criminal  Appeals. 

This  court  has  heretofore  considered  bills 
of  exception  of  this  kind  filed .  after  term 
time,  and,  although  we  have  given  careful 
consideration  to  the  opinions  in  the  cases  re- 
lied on,  we  are  still  of  the  opinion  that  the 
bill  of  exceptions  should  be  considered.  It  is 
true  that  neither  article  837,  Code  Cr. 
Proa,  relating  to  new  trials  for  misconduct 
in  criminal  cases,  nor  Rev.  St,  1911,  art  2021, 
relating  to  misconduct  In  civil  cases,  con- 
tains any  provision  for  making  the  testimony 
taken  on  such  a  hearing  a  part  of  the  record; 
so  other  statutes  must  be  examined  to  ascer- 
tain how  such  a  record  is  to  be  made.  We 
respectfully  submit  that  the  matter  under 
investigation  in  all  cases  has  been  the  con- 
struction of  statutes  relating  to  bills  of  ex- 
ceptions and  statements  of  fact  and  that 
there  can  be  no  merit  in  the  suggestion  sub- 
mitted in  the  Smith  v.  Power  Case,  to  the 
effect  that  the  enactment  of  a  statute  per- 
mitting a  new  trial  In  civil  cases  for  miscon- 
duct carried  with  it  in  any  way  a  construc- 
tion relating  to  the  time  for  filing  bills  of  ex- 
ception and  statements  of  fact. 

In  the  case  of  Black  v.  State,  41  Tex.  Cr. 
R.  185,  63  S.  W.  116,  the  case  referred  to  in 
all  subsequent  cases  on  the  subject  it  was 
held  that  the  language  in  article  1379  (R.  S. 
1895),  referred  to  in  the  opinion  as  article 
1877,  the  number  under  a  previous  revision, 
to  the  effect  that,  "after  the  trial  of  any  case, 
either  party  may  make  out  a  written  state- 
ment of  the  facts  given  in  evidence  on  the 
trial,"  referred  "exclusively  to  the  statement 
of  facts  adduced  on  the  trial  of  the  case  it- 
self," and  had  no  application  to  issues  of 
fact  formed  on  grounds  set  up  in  the  motlou 
for  a  new  trial.  The  case  was  decided  Octo- 
ber 25,  1809.  At  that  time  there  was  a  stat- 
ute (article  1381,  R.  S.  1895)  which  provided 
for  an  order  allowing  not  exceeding  10  days 
after  adjournment  In  which  to  file  a  state- 
ment of  facts,  but  there  was  no  provision:  for 
filing  bills  of  exception  after  term  time. 
Article  1365,  R.  S.  1895,  provided  that  "it 
shall  be  the  duty  of  the  party  taking  any 
bill  of  exceptions  to  reduce  the  same  to  writ- 
ing, and  present  the  same  to  the  judge  for 
his  allowance  and  signature  during  the  term 
and  within  ten  days  after  the  conclusion  of 
the  trial."  In  the  case  of  Railway  v.  Joa- 
chim!, 58  Tex.  454,  it  was  held  that  the  trial 
was  not  concluded  under  said  statute  until 
the  motion  for  new  trial  was  overruled; 
that  "as  long  *»  .the  case  stands  open  for 
the  consideration  of  .the  court  at  the  term 
during  which  the  trial  occurs,  it  cannot-  be 
considered  as  concluded."  This  decision  was 
approved  in  Palmo  v.  Slayden  ie  Co.,  100 
Tex.  13,  92  S.  Wl  796.  These  cases  indicate 
that  it  could  plausibly  have  been,  held  that 
testimony  taken  on  a  motion  for- new  trial 
could  properly  be  embraced  in  "a  statement 
of-  the  facts  given  in  evidence  on  the  trial." 
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However,  la  the  Blade  Case  the  Court  of 
Criminal  Appeals  gave  the  word  "trial"  its 
ordinary  signification,  and  held  that  the  stat- 
ute which  provided  for  a  statement  of  facts, 
in  describing  it  as  "a  statement  of  the  facts 
given  in  evidence  on  the  trial,"  only  atrthor- 
ixed  the  preparation  of  a  statement  of '  the 
facts  shown  by  the  evidence  adduced  on  the 
trial  proper,  and  the  statute  allowing  the 
court  by  an  order  to  extend  the  time  for  fil- 
ing a  statement  of  facts  referred  only  to 
such  a  statement  of  facts.  There  being  no 
provision  In-  the  law  for  a  statement  of  facts 
other  than  that  containing  evidence  taken  on 
the  trial  proper,  the  court  stated  Its  opinion 
to  the  effect  that  testimony  taken  on  a  mo- 
tion for  a  new  trial  should  be  perpetuated  by 
a  bill  of  exceptions.  There  being  no  bill  of 
exceptions  In  the  record  on  the  point,  and  no 
law  allowing  the  filing  of  a  bill  of  exceptions 
after  term  time,  the  court  was  not  called  up- 
on to  decide,  and  did  not  decide,  the  point  at 
issue  in  this  case.  We  find  that  the  next 
case  which  is  most  frequently  cited  Is  that 
of  Probest  v.  State,  60  Tex.  Cr.  B.  668,  183 
S.  W.  264,  in  which  the  court  stated  that  the 
"testimony"  taken  on  the  hearing  of  the  mo- 
tion for  new  trial  was  filed  after  term  time; 
that  the  statutes  relating  to  preparation  and 
filing  of  statements  of  fact  applied  only  to  a 
state  of  facts  adduced  upon  the  merits  of  the 
case;  and  that  the  court  had  theretofore 
held  that  the  facts  as  to  Issues  on  motion  for 
new  trial  must  have  been  filed  during  the 
term.  Judge  Ramsey,  on  motion  for  rehear- 
ing, shows  there  was  a  bill  of  exceptions 
which  contained  the  statement  that  testi- 
mony had  been  Introduced,  but  which  did  not 
Include  the  testimony,  and  therefore  did  not 
show  that  the  court  erred  in  its  ruling.  The 
opinion  does  not  disclose  whether  the  bill  of 
exceptions  was  filed  during  term  time.  All 
the  cases  cited  In  that  case  were  cases  In 
which  the  testimony  had  been  attempted  to 
be  perpetuated  by  means  of  a  statement  of 
facts  which  had  nut  been  filed  in  term  time. 
Later  on  the  court  held  that,  notwithstand- 
ing the  passage  of  an  act  allowing  SO  days 
after  adjournment  in  which  to  file  bills  of 
exception,  a  bill  of  exceptions  containing  the 
testimony  taken  on  the  bearing  of'  a  motion 
for  new  trial  must  be  filed  in  term  time.  The 
first  cases  so  holding  apparently  are  those 
of  Knight  v..  State,  64  Tex.  Cr.  B.  641,  144 
S.  W.  967,  and  Bailey  v.  State,  66  Tex.  Or.  B. 
1,  144  S.  W.  906.  These  cases  were  decided 
in  1912.  We  find  that  In  the  Knight  Case 
the  following  language  from  the  Black  Case 
Is  quoted: 

"These  matters  must  be  made  of  record  dur- 
tofe  the  term  of  court;  there  is  no  statute  au- 
thorizing such  matters  to  be  perpetuated  In  pa- 
pen  filed  subsequent  to  the  term." 

The  fact  that  such  language  was  used  at 
a  time  when  there  was  no  statute  permitting 
the  filing  of  bills  of  exception  after  term  time 


and  In  connection  with  a  holding  that  the 
proper  way  to  perpetuate  the  testimony  was 
by  bill  of  exceptions  was  not  commented  on, 
nor  explanation  offered  why  it  would  apply 
after  statutes  had  been  enacted  allowing  30 
days  after  term  time  In  which  to  file  bills 
of  exception.  In  the  Bailey  Case  the  court 
quoted  from  section  7,  Acta  31st  Leg.  c.  39 
(1st  Ex.  Sess.),  as  follows: 

"When  an  appeal  is  taken  from  the  judgment 
rendered  in  any  cause  in  any  district  or  coun- 
ty court,  the  parties  to  the  suit  shall  be  entitled 
to  and  they  are  hereby  granted  30  days  after  the 
day  of  adjournment  of  court  in  which  to  pre- 
pare or  cause  to  be  prepared  end  to  file  a  state- 
ment of  facts  and  bills  of  e?  option." 

The  court  then  Bald: 

"It  is  thus  seen  that  all  which  relates  to  filing 
bills  of  exception  and  statements  of  fact  is  in 
the  same  section  and  is  upon  the  same  footing." 

It  then  quotes  from  the  Black  Case.  It  Is 
evident  that  the  language  quoted  places  "bills 
of  exception"  upon  the  same  footing,  with 
respect  to  time  of  filing,  with  the  statement 
of  facts  containing  the  evidence  taken  on  the 
trial  proper,  and  not  on  the  same  footing 
with  statements  of  fact  containing  evidence 
not  taken  on  the  trial,. but  on  the  hearing  of 
a  motion  for  new  trial.  In  all  subsequent  de- 
cisions, so  far  as  we  have  been  able  to  ascer- 
tain, the  question  is  treated  as  settled  In  ac- 
cordance with  the  holding  In  said  two  cases. 

Under  our  liberal  practice  it  has  beea  held 
that  a  statement  of  facts  may  serve  the  pur- 
pose of  a  bill  of  exceptions,  but  the  bill  of  ex- 
ceptions cannot  serve  the  purpose  of  the  state- 
ment of  facts.  Roundtree  v.  Galveston,  42 
Tex.  623;  Stephens  v.  Herron,  99  Tex.  67, 
87  S.  W.  326.  This  Idea  has  been  embraced 
In  rule  66  for  district  and  county  courts 
(142  S.  W.  xxl),  as  to  evidence  admitted  over 
objection,  and  it  appears  that  such  rule  has 
not  been  revised  since  the  statute  was 
changed  with  respect  to  the  tune  for  filing 
bills  of  exception. 

The  theory  appears  to  be  that,  there  being 
no  form  prescribed  for  a  bill  of  exceptions, 
the  authentication  Incident  to  approval  of  a 
statement  of  facts  includes  the  verification 
essential  to  make  a  valid  bill  of  exceptions. 
Our  courts,  in  view  of  this,  have  not  been  dis- 
posed to  quibble  over  whether  testimony  tak- 
en on  the  bearing  of  a  motion  for  new  trial  Is 
perpetuated  by  means  of  a  statement  of  facts 
or  a  bill  of  exceptions,  always  bearing  In 
mind,  however,  that  if  a  statement  of  facts 
is  to  .answer  the  purpose  of  a  bill  of  excep- 
tions, it  must  be  filed  within  the  time  pre- 
scribed for  filing  bills  of  exception.  It  is 
true  that  at  the  time  the  courts  established 
this  doctrine  and  rule  56  was  enunciated  the 
statement  of  facts,  like  the  bills  of  exception, 
was  copied  Into  the  transcript,  but  the  courts 
have  apparently  considered  this  unimportant, 
and  still  hold  that  the  statement  of  facts  may 
embrace  bills  of  exception. 
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It  has  bttsa  held  that,  when  a  motion  tor 
new  trial  Is  supported  by  affidavits.  It  should 
be  made  to  appear  by  bill  of  exceptions  or 
statement  of  facts  that  such  affidavits  were 
brought  to  the  attention  of  the  court;  tor 
otherwise  the  appellate  court  could  not  know 
upon  what  evidence  the  district  judge  based 
his  ruling.  Frizzell  v.  Johnson,  30  Tex.  32; 
CoMlle  v.  Colville,  118  S.  W.  870. 

[4-8]  While  it  appears  that  the  same  rule 
would  apply  to  testimony  taken  under  the 
statute  authorizing  a  new  trial  tor  miscon- 
duct, it  is  unnecessary  for  the  purposes  of 
this  case  to  go  further  than  to  hold  that  It 
is  proper  to  perpetuate  such  testimony  as 
part  of  the  record  by  means  of  a  bill  of  ex- 
ceptions, and  there  can  be  no  doubt  that  such 
a  holding  is  supported  by  the  authorities. 
Sharp  v.  State,  71  Tex.  Cr.  R  633,  160  S.  W. 
373;  T.  P.  Ry.  Co.  v.  Tucker,  183  S.  W. 
1188.  There  being  no  statute  which  provides 
specially  tor  filing  bills  of  exception  of  this 
kind,  the  statute  which  refers  generally  to 
bills  of  exception  must  be  held  to  include 
them.  The  caption  and  emergency  clause  to 
the  act  of  May  1, 1909,  and  the  caption  to  the 
act  of  March  31,  1911  (Acts  32d  Leg.  c.  119), 
known  as  the  Stenographers'  Acts,  Indicate 
an  Intention  to  provide  more  time  to  file  bills 
of  exception  in  general.  Article  2073,  Ver- 
non's Statutes,  which  Is  taken  from  said  act 
of  1911,  grants  30  days  from  adjournment  In 
which  to  file  bills  of  exception,  and  provides 
tor  extensions  of  such  time.  We  see  no  es- 
cape from  the  proposition  that  the  provision 
applies  to  bills  of  exception  containing  tes- 
timony taken  on  a  motion  for  new  trial  under 
the  statute  relating  to  misconduct  of  the 
Jury.  The  motion  to  strike  out  the  bill  of 
•exceptions  was  not  filed  within  the  time  pre- 
scribed by  rule  8  for  the  Courts  of  Civil 
Appeals  (142  S.  W.  xl),  which  has  been  held 
by  some  of  our  courts  to  constitute  a  waiver 
of  the  objection  as  to  time  of  filing.  This 
court  has  not  adopted  that  holding,  but  has 
adhered  to  the  view  that  bills  of  exception, 
like  conclusions  of  law  and  fact,  not  filed  in 
time,  cannot  by  any  waiver  become  valid 
parts  of  the  record. 

We  have  therefore  deemed  It  necessary  to 
consider  the  motion  on  Its  merits.  We  re- 
gret that  we  are  unable  to  agree  with  the 
Court  of  Criminal  Appeals  and  the  Court  of 
Civil  Appeals  of  the  Seventh  District  on  the 
question,  but,  believing  that  the  practice 
heretofore  pursued  by  this  court  Is  correct,  it 
Is  proper  that  we  should  adhere  thereto,  even 
though  by  so  doing  a  conflict  in  decisions  re- 
sults. The  motion  to  strike  out  the  bill  of  ex- 
ceptions is  overruled. 

[7]  It  is  contended  that  a  new  trial  should 
have  been  granted  on  account  of  misconduct 
of  the  Jury  In  the  matter  of  considering 
what  portion  of  the  recovery  would  go  to 
plaintiff's  attorneys.  The  testimony  of  the 
Jurors  discloses  that  it  was  stated  by  one  of 
them  that  the  attorneys  would  receive  about 


50  per  cent.  The  statement  was  made  by 
Juror  Foster,  who  was  in  favor  of  allowing 
plaintiff  $10,000  and  he  admitted  that  his 
purpose  was  to  get  the  men  who  were  in 
favor  of  a  low  verdict  to  raise  their  estimate. 
Juror  Sims  first  voted  to  allow  plaintiff  $500, 
and  he  testified  that  the  discussion  concern- 
ing attorney's,  fees  Influenced,  him  to  give 
more  than  he  would  otherwise  have  .given. 
He  also  testified  that  he  had  come  up  to  $1,- 
000  when  the  matter  of  attorney's  fees  was 
mentioned,  and  that  he  never  intended  to  go 
higher  than  that  amount  He  also  testified 
on  cross-examination  that  he  was  prejudiced 
against  excessive  attorney's  fees,  and  that 
he  would  not  give  a  plaintiff  as  much  If  the 
attorneys  were  to  get  a  large  per  cent  as 
he  would  if  they  were  to  receive  a  small  fee. 
Juror  Mull  testified  that  at  first  he  was  in 
favor  of  a  verdict  tor  defendant;  that  he 
would  not  have  agreed  to  a  verdict  for  $5,000 
bad  it  not  been  for  the  attorney's  fees.  In 
spite  of  the  most  persistent  cross-examina- 
tion, he  adhered  to  his  statement  that  he 
could  not  help  but  think  about  how  much  the 
attorney  was  going  to  get  out  of  it  and  how 
much  would  be  left  for  Mr.  Tick.  He  felt 
that  when  he  brought  In  the  verdict  he  was 
bringing  it  in  tor  Vick  and  his  lawyers.  He 
thought  If  the  matter  of  attorney's  fees  had 
never  been  mentioned  the  jury  would  have 
given  plaintiff  less.  In  the  course  of  the 
lengthy  and  able  cross-examination  he  stat- 
ed first  that  he  would  not  testify  that,  if 
attorney's  fees  had  not  been  mentioned,  he 
would  never  have  agreed  to  $5,000,  and  final- 
ly that  he  believed  he  would  have  agreed  to 
a  verdict  of  $5,000  even  if  attorney's  fees  had 
not  been  mentioned.  Afterwards  his  atten- 
tion was  called  to  such  statement  and  he  ad- 
mitted that  he  made  it  and,  when  asked  if 
he  wanted  to  take  it  back,  replied: 

"Just  like  I  stated  before,  you  couldn't  help 
but  keep  that  before  you,  the  attorney's  fees; 
at  least  it  came  up  with  me." 

There  can  be  no  doubt  that  the  matter  of 
attorney's  fees  was  Injected  into  the  minds 
of  the  jurors,  that  it  was  done  deliberately 
to  accomplish  a  certain  purpose,  and  that 
the  purpose  was  actually  accomplished.  The 
testimony  of  Sims  and  Mull  creates  In  our 
minds  a  conviction  that  they  were  actually 
influenced  by  the  discussion  of  attorney's 
fees  to  agree  to  the  verdict  returned  In  the 
case.  Mull's  statement  that  he  believed  he 
would  have  agreed  to  $5,000  anyway  is  only 
important  as  a  circumstance  to  be  considered 
In  connection  with  his  other  testimony  on  the 
Issue  whether  he  was  Influenced  by  the  Im- 
proper discussion,  and  his  testimony  as  a 
whole  leaves  no  doubt  on  that  Issue  in  our 
minds.  His  belief  concerning  what  he  would 
have  done  had  no  discussion  taken  place  can- 
not make  the  verdict  a  good  one.  A  new  trial 
should  have  been  granted.  We  have  hereto- 
fore had  occasion  to  consider  the  effect  of 
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discussions  of  this  kind,  and  the  views  ex- 
pressed need  not  be  repeated.  See  San  An- 
tonio Traction  Co.  v.  Cassanova,  164  S.  W. 
1190;  Steele  v.  Dover,  170  S.  W.  809;  San 
Antonio  Traction  Co.  v.  Mendez,  199  S.  W. 
691. 

The  judgment  will  be  affirmed,  provided  a 
remittitur  of  one-half  thereof  is  filed  within 
15  days;  otherwise  it  will  be  reversed,  and 
the  cause  remanded. 


BOWLES  ▼.  HADDEN  et  al     (No.  932.) 

(Court  of  Civil  Appeals  of  Texas.     El   Paso. 

March  6,  1919.     On  Rehearing,  March  27, 

1919.) 

1.  Cohtbacts  <8=»170(1)  —  Practical  Con- 
struction. 

Where  a  contract  is  indefinite  or  ambiguous, 
but  only  in  that  event,  acts  and  conduct  of  the 
parties  done  with  knowledge  and  in  view  of  the 
contract  are  to  be  considered  and  given  weight 
in  construing  the  contract. 

2.  Contracts  qJ=>170(1)  —  Construction  — 
Acts  of  Pasties— "Acre  Foot." 

A  contract  providing  that  purchasers  of  land 
should  have  "fifteen  acre  feet  per  annum  of  its 
water,  or  so  much  water  as  would  be  necessary 
to  irrigate  fifteen  acres  of  land,"  etc.,  held  not 
ambiguous  so  as  to  allow  consideration  of  the 
acts  of  the  parties  in  construing  the  contract, 
the  term  "acre  foot"  expressing  a  technical,  defi- 
nite, and  specific  volume  or  quantity  of  watefr, 
325,850  gallons,  or  the  amount  of  water  which 
will  cover  one  acre  one  foot  in  depth. 

3.  Waters  and  Water  Courses  «=»158(2>— 
Contracts— Amount  or  Water  to  be  Fur- 
nished. 

The  fact  that  a  water  company  actually  and 
voluntarily  delivered  more  water  than  was  call- 
ed for  in  a  contract,  without  extra  charge,  had 
no  binding  effect  on  water  company  in  favor 
of  a  subsequent  purchaser  of  irrigated  lands, 
who  had  knowledge  thereof. 

4.  Pleading  €=>312— Exhibits— Variance. 

Where  a  written  instrument  is  made  part 
of  a  petition,  court  will,  on  demurrer,  give  to 
instrument  the  legal  effect  to  which  it  is  enti- 
tled, and  legal  effect  will  control  when  allega- 
tions of  petition  and  recitals  of  instrument  as  to 
legal  effect  are  found  in  conflict. 

5.  Waters  and  Water  Courses  <8=>247(1)— 
Actions  Against  Water  Companies  — 
Pleading— Sufficiency. 

A  petition  against  a  water  company  to  com- 
pel it  to  furnish  water  under  a  contract  did 
not  raise  issue  that  it  was  defendant's  duty  to 
supply  water  sufficient  to  properly  irrigate  land, 
where  it  was  not  alleged  that  defendant  was  a 
public  service  corporation,  or  that  the  price 
asked  for  water  required  in  excess  of  that  con- 
tracted to  be  delivered  was  unreasonable. 


Appeal  from  District  Court,  Pecos  County; 
Jas.  Cornell,  Judge. 

Suit  by  Dill  V.  Bowles  against  W.  A.  Had- 
den,  trustee,  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

R.  D.  Blaydes,  of  Ft  Stockton,  Starley  & 
Drane,  of  Pecos,  and  Burges  &  Burgee,  of 
El  Paso,  for  appellant. 

Harkless  &  Hlsted,  of  Kansas  City,  Mo., 
W.  A.  Hadden,  of  Ft  Stockton,  and  Blanks, 
Collins  ft  Jackson,  of  San  Angelo,  for  appel- 
lees. 

WALTHALL,  J.  Dill  V.  Bowles  brought 
this  suit  against  Wi  A.  Hadden,  trustee,  John 
Booney,  John  Odom,  Dan  Bihl,  James  Boo- 
ney,  and  F.  S.  Wilson,  on  what  Is  called  In 
the  pleading  a  permanent  water  right  con- 
tract providing  for  the  furnishing  of  water 
for  purposes  of  irrigation  for  lands  for  farm- 
ing purposes  from  an  irrigation  system 
owned  and  operated  by  appellees. 

The  trial  court  sustained  a  general  de- 
murrer to  the  petition.  Appellant  declin- 
ing to  amend,  judgment  was  entered  dismiss- 
ing the  suit  at  appellant's  cost  Appellant 
here  complains  of  the  ruling  of  the  district 
judge  sustaining  the  general  demurrer.  The 
petition  is  lengthy  but  as,  in  this  case,  it  is 
both  pleading  and  statement  of  facts,  we 
copy  it  in  full,  and  will  thereafter  make 
such  statement  of  the  exhibits  as  may  be 
deemed  necessary: 

"Your  petitioner  Dill  V.  Bowles,  hereinafter 
styled  petitioner,  complaining  of  Wm.  A.  Had- 
den, trustee,  John  Booney,  John  Odom,  Dan 
Bihl,  James  Rooney,  and  F.  S.  Wilson,  herein- 
after styled  defendants,  respectfully  represent 
and  shows  to  the  court: 

"First  That  your  petitioner  is  a  resident  citi- 
zen of  the  county  of  Pecos  and  state  of  Texas. 

"Second.  That  the  defendants  herein  are  all 
resident  citizens  of  the  state  of  Texas  and  coun- 
ty of  Pecos. 

"Third.  For  cause  of  complaint  your  petition- 
er represents  and  shows  to  the  court  that  the 
Ft  Stockton  Irrigated  Lands  Company  is  a 
corporation  duly  and  legally  incorporated  under 
the  laws  of  the  state  of  Texas,  and  was  engaged 
in  the  business  of  owning,  developing,  and  sell- 
ing lands  and  water  rights  for  irrigated  farms, 
and  in  the  business  of  owning,  operating,  and 
maintaining  in  Pecos  county,  Texas,  irrigation 
dams,  reservoirs,  ditches,  canals,  and  laterals, 
and  selling,  delivering,  and  furnishing  water  by 
means  thereof  to  farms  and  lands  for  purposes 
of  irrigation. 

"Fourth.  That  heretofore  petitioner  bought  of 
the  Ft.  Stockton  Irrigated  Lands  Company,  a 
corporation  duly  and  legally  incorporated  under 
the  laws  of  the  state  of  Texas,  certain  lands 
and  water  rights  appurtenant  thereto  situated 
in  Pecos  county,  Texas,  and  by  reason  of  his 
several  purchases  of  lands  and  water  rights  is 
entitled  to  have  water  delivered  to  him  upon 
his  said  farms  in  accordance  with  the  terms  of 
j  his  several  contracts. 
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"Fifth.  That  prior  to  the  sale  of  said  lands  to 
this  plaintiff  the  said  Ft.  Stockton  Irrigated 
Lands  Company,  as  the  owner  and  possessor  of 
a  large  tract  of  land  in  the  valley  of  the  Co- 
manche creek  in  Pecos  county,  Texas,  had  plat- 
ted and  subdivided  said  lands  so  owned  and 
possessed  by  it  into  farm  units,  and  which  farm 
units  were  by  it  designated  by  lot  and  block 
numbers,  and  had  filed  and  recorded  in  the  office 
of  the  county  clerk  of  said  Pecos  county,  Texas, 
a  map  and  plat  of  said  lands,  with  irrigation 
canals,  ditches,  and  laterals  delineated  thereon, 
and  with  the  said  farm  units  marked  and  desig- 
nated thereon  by  lot  and  block  numbers,  and 
that  all  sales  of  farm  units  made,  and  con- 
tracted to  be  made,  uy  said  Ft.  Stockton  Irrigat- 
ed Lands  Company,  wore  by  lot  and  block  num- 
bers, as  marked  .and  designated  on  said  recorded 
map,  to  which  reference  was  made  in  the  deeds 
of  conveyance  delivered,  and  contracted  to  be 
delivered,  for  description  of  the  tracts  of  land 
and  farm  units  sold  and  intended  to  be  con- 
veyed by  the  deeds  executed,  and  contracted  to 
be  executed  and  delivered. 

"Sixth.  Tour  petitioner  further  represents  and 
shows  to  the  court  that  in  offering  said  lands 
and  farm  units  for  sale  to  this  plaintiff,  and 
as  an  inducement  to  him  to  purchase  said  lands 
and  water  rights,  said  Ft  Stockton  Irrigated 
Lands  Company  made  certain  representations  to 
petitioner  of  the  class  and  character  of  farm, 
garden,  and  fruit  crops  said  land  would  produce, 
and  specifically  represented  to  him,  both  orally 
and  in  written  and  printed  matter,  that  said 
water  right  guaranteed  sufficient  water  to  irri- 
gate said  land,  and  that  a  foot  of  water  (mean- 
ing thereby  an  amount  of  water  sufficient  to 
cover  said  tracts  of  land  one  foot  in  depth)  upon 
the'  land  during  the  irrigation  season  was  suffi- 
cient for  any  and  aO  crops  adapted  to  said  land ; 
that  this  plaintiff  was  not,  by  experience  or 
otherwise,  acquainted  with  the  measurement  of 
water,  the  character  of  soil  on  said  lands,  or  the 
climatic  conditions  of  the  country  wherein  the 
same  are  situated  with  reference  to  the  amount 
of  moisture  required  and  necessary  to  produce 
crops  thereon,  but  that  the  said  Ft  Stockton 
Irrigated  Lands  Company,  and  its  officers,  serv- 
ants, and  agents,  were,  or  should  have  been, 
acquainted  with  all  such  matters,  and  that  plain- 
tiff had  a  right  to  and  did  rely  upon  the  truth 
of  such  representations,  and  that  relying  upon 
the  truth  of  the  matters  so  represented  to  him 
by  the  Ft.  Stockton  Irrigated  Lands  Company 
through  written  and  printed  matter,  and  the  oral 
representations  made  in  its  behalf  by  its  offi- 
cers, servants,  and  agents,  James  W.  Oldham, 
William  B.  Bur  get,  and  others,  this  plaintiff 
bought  lands  of  said  company. 

"Seventh.  Tour  petitioner  further  represents 
and  shows  to  the  court  that  he  now  owns  and 
holds  farm  units  so  sold,  or  contracted  to  be 
sold  and  conveyed,  by  the  said  Ft  Stockton 
Irrigated  LandB  Company  or  its  vendees,  and 
that  the  perpetual  water  right  and  right  of  wa- 
ter service  upon  the  several  farm  units  is  in  all 
instances  and  cases  appurtenant  to  the  lands 
described  in  his  deeds,  a  form  showing  the  terms 
of  which  is  hereto  attached  marked  'Exhibit  A' 
and  made  a  part  hereof. 

"Eighth.  Tour  petitioner,  relying  upon  the 
truth  of  such  representations  so  made  to  him, 
bought  of  said  company  those  certain  farm  units 
known  and  described  on  the  map  end  plat  so 


filed  for  record' by  said  company  as  tracts  num- 
bered fifty-three  and  fifty-four  (53  and  54)  in 
section  No.  eight  (9),  and  through  the  purchase 
of  another  contract  tract  No.  fifty-eight  (58)  in 
block  No.  one  (1),  and  section  No.  six  (6),  all  in 
block  No.  1  of  the  Ft  Stockton  Irrigated  Lands 
Company,  all  of  which  will  more  fully  appear 
from  the  deeds  hereto  attached,  marked  Exhibits 
and  made  a  part  hereof. 


"Ninth.  That  by  the  terms  of  the  contract  of 
sale  for  said  lands,  and  the  form  of  deed  for  a 
perpetual  water  right  thereto  attached,  as  a 
part  and  parcel  of  said  contract,  a  copy  of  the 
form  of  which  contract  and  deed  of  perpetual 
water  right  is  attached  hereto  marked  Exhibit 
A  and  made  a  part  hereof,  the  said  Ft  Stock- 
ton Irrigated  Lands  Company  sold  and  conveyed 
to  this  petitioner,  with  land  sold  to  him,  a  per- 
petual water  right  for  the  irrigation  of  said 
lands,  conveying  'an  amount  of  water  sufficient 
to  cover  said  tracts  of  land  one  foot  in  depth,' 
and  such  an  amount  of  water  as  should  be  're- 
quired to  properly  irrigate  said  land,'  and  obli- 
gated itself  to  deliver  said  water  through  its 
irrigation  canals,  laterals,  and  ditches  during 
each  and  every  irrigation  season  thereafter,  said 
amount  of  water  being  by  it,  Its  officers,  serv- 
ants, and  agents,  represented  to  be  a  sufficient 
supply  of  water  for  all  crops  and  purposes,  and 
which  said  representations  plaintiff  had  a  right 
to  and  did  rely  upon,  and  was  to  be  delivered  by 
it  at  the  expense  to  petitioner  of  the  pro  rata 
cost  of  maintenance,  not  more  than  $1.50  per 
acre  of  land  per  annum  as  set  out  in  said  deeds 
and  contracts,  and  the  amount  of  actual  cost 
of  maintenance  to  be  paid  in  three  equal  install- 1 
ments  on  the  first  days  of  March,  June,  and 
September  of  each  year,  and  your  petitioner, 
alleges  that  he  has  placed  himself,  in  all  and 
every  way,  in  position  to  make  beneficial  use 
of. said  water  and  water  rights,  as  in  said  con- 
tract and  deed  provided,  and  that  he  has  so 
taken  and  used  the  water  allotted  to  him  and  his 
said  land  each  and  every  year  since  the  execu- 
tion of  said  contract  and  deed,  and  has  paid 
said  charges,  in  an  amount  and  at  the  time 
specified  in  said  contract,  and  he  further  alleges 
that  he  is  now,  and  has  at  all  times  been,  ready, 
willing,  and  anxious  to  continue  to  pay  for  said 
water  service  as  in  said  contract  provided  for. 

"Tenth.  Tour  petitioner  further  represent* 
and  shows  to  the  court  that  said  lands  so  bought 
by  him  were  put  in  a  high  state  of  cultivation, 
and  orchards,  vineyards,  farms,  and  gardens  es- 
tablished thereon,  and  said  lands  planted  in 
fruit  trees,  vines,  vegetables,  and  farm  crops 
of  alfalfa  and  grains,  for  which  they  had  been 
by  said  Ft  Stockton  Irrigated  Lands  Company 
recommended  and  represented  to  be  especially 
adapted,  and  for  the  production  of  which  crops 
in  that  soil  it  had  been  by  said  company  repre- 
sented that  the  amount  of  water  as  defined  in 
said  deeds  and  contracts  was  a  sufficient  supply 
for  an  irrigation  season,  and  for  some  two  or 
three  years  subsequent  to  the  execution  of  said 
contract  and  deeds  said  Ft  Stockton  Irrigated 
Lands  Company,  in  compliance  with  the  true 
spirit  of  the  covenants  and  agreement  in  its 
contract  and  deed,  and  which  were  by  it  agreed 
to  be  kept  and  performed,  did  supply  to  this 
plaintiff  on  snid  lands  sufficient  water  whereby 
your  petitioner  was  enabled  to  produce  crop* 
and  reap  the  benefits  of  his  contracts  of  pur- 
chase, of  lands  and  water  'rights,  .  v 
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"Eleventh.  That  thereafter,  and  prior  to  the 

commencement  of  these  proceedings,  said  Ft 
Stockton  Irrigated  Lands  Company  sold  or  oth- 
erwise disposed  of  the  remainder  of  its  land* 
and  irrigation  plant  and  works,  including  irriga- 
tion diversion  dams,  canals,  ditches,  and  laterals, 
and  all  of  its  righto,  easements,  privileges,  and 
benefits  under  its  contracts,  to  James  W,  Old- 
ham and  William  B.  Burget,  as  will  more  full; 
appear  from  the  copies  of  a  mortgage  and  deed 
of    trust   and    trustee's    deed    hereto   attached, 

marked  'Exhibits  Nos. ,'  and  made  a  part 

hereof,  and  who  on  their  part,  and  as  in  part 
consideration  for  the  properties,  rights,  ease- 
ments, and  privileges  and  as  acquired  by  them, 
undertook,  agreed,  contracted,  and  became  liable 
and  bound  in  law  to  said  company  and  its  ven- 
dees, including  this  petitioner,  to  carry  out  the 
terms  and  conditions  of  said  company's  contract 
and  deed,  and  became  promised,  bound,  and  obli- 
gated in  law  to  furnish  and  deliver,  in  accord- 
ance with  the  terms  of  the  contracts,  deeds  and 
practice  of  the  said  Ft.  Stockton  Irrigated 
Lands  Company,  water  to  this  petitioner,  on  the 
lands  so  purchased  by  him,  sufficient  to  produce 
and  mature  crops,  and  did,  in  fact,  in  tie  orop 
season  and  year  1015,  undertake  to  furnish  to 
the  occupant  and  users  of  said  land,  water  aa 
in  said  contract  provided,  and  as  said  company 
had  previously  done,  under  its  said  written 
contract  and  oral  undertaking  and  agreements  to 
furnish  sufficient  water  to  produce  and  mature 
crops,  save  and  except  that  for  additional  water 
furnished  in  excess  of  one  acre  foot,  as  measured 
by  said  Oldham  and  Burget  the  said  Oldham 
and  Burget  did  undertake  to  levy  an  additional 
assessment  of  $1.50  per  acre  foot  of  water  fur- 
nished, and  which  additional  charge  for  water 
this  petitioner  says  was  not  warranted  by  the 
terms  of  said  contract,  nor  any  subsequent  or 
supplemental  -contract  or  agreement'  between 
him,  as  a  holder  of  said  farm  units,  and  said  Ft 
Stockton  Irrigated  Lands  Company,  nor  its  suc- 
cessors in  interest  said  Oldham  and  Burget; 
but  that  the  same  was  and  is  contrary  to  the 
written  contracts  and  verbal  agreements  of  said 
Irrigated  Lands  Company,  and  its  officers,  serv- 
ants, and  agents,  James  W.  Oldham  and  William 
B.  Burget  and  others,  and  the  successors  in 
title  and  interest  of  said  company,  to  furnish 
water  sufficient  to  produce  and  mature  crops. 

"Twelfth.  That  thereafter,  and  prior  to  the 
commencement  of  this  proceeding,  said  James 
W.  Oldham  and  William  B.  Burget  sold  the 
remainder  of  their  lands  and  their  irrigation 
plant  and  works,  including  irrigation  dams,  ca- 
nals', ditches,  and  laterals,  and  all  of  their  rights, 
easements,  privileges,  and  benefits  under  their 
contracts  to  the  defendants  in  this  cnuse  who, 
on  their  part  and  as  in  part  consideration  for 
the  properties,  rights,  easements,  and  privileges 
so  acquired  by  them,  undertook,  agreed,  contract- 
ed, and  became  liable  and  bound  in  law  to  said 
company  and  its  vendees,  the  owners  of  farm 
nnits,  and  among  them  this  plaintiff,  to  carry 
out  the  terms  and  conditions  of  said  company's 
contract  and  deed,  as  will  more  fully  appear 
from  the  copy  of  the  deed  of  conveyance  execut- 
ed by  said  Oldham  and  Burget  to  said  defend- 
ants,   hereto    attached,    marked    'Exhibit    No. 

,'  and  made  a  part  hereof,  and  did  in  fact 

in  the  crop  seasons  and  years  1017  and  1918 
undertake  to  furnish  to  the  occupants  and  users 
of  said  land  water  as  in  said  contract  provided, 


and  as  said  company  had  previously  done  under 
oral  understandings  and  agreements  to  furnish 
sufficient  water  to  produce  and  mature  crops, 
save  and  except  that  for  water  furnished,  al- 
leged to  be  in  excess  of  one  acre  foot  the  said 
defendants  did  levy  an  additional  assessment 
of  seventy-five  cents  per  acre  foot  of  water  fur- 
nished, and  which  additional  charge  for  water 
this  petitioner  says  is  not  warranted  by  the 
terms  of  said  contract,  nor  any  subsequent  or 
supplemental  agreement  or  contract  between  him, 
as  holder  of  said  farm  units,  and  said  defend- 
ants, nor  their  successors  in  interest  said  irri- 
gated lands  company,  and  Oldham  and  Burget 
but  that  the  same  is  contrary  to  and  in  viola- 
tion of  the  written  agreements  and  the  custom 
and.  practice  of  the  parties  in  interest,  and  the 
arbitrary  assessment  of  seventy-five  cents  per 
acre  foot  of  water  by  said  owners  of  said  works 
is  violative  of  the  laws  of  the  state  of  Texas, 
and  the  duty  and  obligation  of  said  compar- 
and its  successors  in  interest  under  the  laws  of 
the  state  of  Texas,  to  furnish  water  at  a  reason- 
able compensation  for  such  service. 

"Thirteenth.  Your  petitioner  further  repre- 
sents and  shows  to  the  court  that  said  contract 
and  deed  for  water  purports  to  be  and  is  a 
perpetual  water  right  issued  in  accordance  with 
the. laws  of  the  state  of  Texas;  that  the  plain- 
tiff paid  to  the  said  grantor  therein  approxi- 
mately eighty  dollars  per  acre  for  said  water 
right  which  was  its  full  agreed  value;  that  the 
plaintiff  relied  upon  his  rights  thereunder  as 
fixed  and  provided  by  the  laws  of  the  state  of 
Texas,  and  relied,  upon  the  terms  and  provisions 
and  representations  made  in  the  wording  of  said 
instrument  as  follows:  'That  in  consideration 
of  the  sum  of  $800  paid  by  said  party  of  the 
second  part  (D.  V.  Bowles)  to  the  said  party  of 
the  first  part  for  this  water  right  deed  nuil  for 
a  deed  to  real  estate  coincidently  executed,  re- 
ceipt whereof  is  hereby  acknowledged,  and  in 
further  consideration  of  the  stipulations  and 
agreements  herein  entered  into  and  on  the  part 
of  the  party  of  the  second  part  as  hereinafter 
set  forth,  the  said  party  of  the  first  part  does 
hereby  sell  and  convey  unto  the  said  party  of 
the  second  part  ten  acre  feet  per  annum  of  its 
water,  said  water  being  a  perpetual  right  to 
have  delivered  through  the  canals,  flumes,  and 
laterals  of  the  party  of  the  first  part  from  the 
waters  of  Comanche  creek  or  other  sources  in 
Pecos  county,  Texas,  or  so  much  water  as  may 
be  necessary  to  irrigate  ten  acres  of  land,  not 
exceeding,  however,  at  the  point  of  delivery  dur- 
ing any  one  year,  an  amount  of  water  sufficient 
to  cover  said  tract  of  land  one  foot  in  depth,  or 
so  much  of  said  one  foot  as  may  be  required,  to 
properly  irrigate  said  land.  The  said  party  of 
the  second  part  agrees  that  be  will  take  and 
use  said  water  from  said  first  party  during  each 
irrigation  season,  and  that  he,  his  heirs  and  as- 
signs, will  pay  therefor  to  the  first  party,  its 
successors  or  assigns,  for  the  maintenance, 
operation,  and  repair  of  the  said  canal,  flumes, 
main  laterals,  reservoirs,  and  other  works  con- 
structed and  operated  in  connection  with  the 
system  of  delivering  water  from  Comanche  creek 
and  other  sources  of  water  supply,  whatever 
they  are  or  may  be,  owned  or  controlled  by  first 
party,  it»  successors  or  assigns,  for  the  delivery 
of  water  to  the  foregoing  and  other  lands  in 
Pecos  county,  Texas,  annual  pro  rata  assess- 
ments' to  be  fixed  by  first,  party  sot  to  exceed, 
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one  dollar  and  fifty  centa  per  acre  per  annum, 
payable  in  three  equal  installments,  the  first  of 
which  shall  become  due  and  payable  on  March 
first  of  each  year,  and  the  others  respectiTely  on 
the  first  days  of  June  and  September  in  each 
year.' 

"The  said  Ft  Stockton  Irrigated  Lands  Com- 
pany, its  officers  and  agents,  wrote  the  said  deed 
and  water  right  upon  regular  printed  forms  us- 
ed and  prescribed  by  them,  and  represented  to 
the  plaintiff  that  the  amount  of  water  to  he 
furnished,  and  contracted  to  be  furnished,  in 
said  water  right  was  a  sufficient  ,amount  of 
water  to  properly  irrigate  said  lands  through- 
out the  year,  and  that  the  first  payment  was 
the  purchase  price  of  said  water  right,  and  that 
the  annual  payments  to  be  made  thereafter  were 
simply  to  cover  the  actual  operating  expenses, 
guaranteed  not  to  exceed  one  dollar  and  fifty 
cents  per  acre  per  annum,  relying  upon  the 
representations  so  made  and  the  laws  of  the 
state  of  Texas,  and  the  terms  and  wording  of 
said  water  right,  that  the  amount  of  water  to  be 
so  furnished  was  an  amount  'so  much  water  as 
may  be  necessary  to  irrigate'  said  land,  and  that 
the  total  amount  charged  was  not  to  exceed  $1.- 
50,  and  said  plaintiff  bought  and  paid  for  same. 
At  the  time  he  so  bought  and  paid  for  said 
land  the  said  grantor  therein  had  sold  other 
similar  contracts  and  water  rights  to  other  par- 
ties, and  was  furnishing  such  other  parties  at 
said  time  not  one  acre  foot,  but  water  sufficient 
to  irrigate  the  lands,  and  did  continue  for  sev- 
eral years  thereafter  to  so  furnish  such  water 
in  such  quantities,  and  did  not  make,  or  at- 
tempt to  make,  any  extra  charge  whatever  there- 
for. That  the  plaintiff  knew  nothing  of  the 
conditions  pertaining  to  irrigation  of  the  land 
in  question,  or  what  Amount  of  water  was  re- 
quired to  grow  crops  on  said  land,  but  relied 
upon  the  representations  made  by  said  parties. 
That  the  plaintiff  bought  his  said  lands  and  wa- 
ter rights,  and  the  said  grantor  did  in  fact  for 
several  years  thereafter  furnish  him  water  suf- 
ficient to  grow  crops  thereon,  and  did  not  in  any 
manner  or  form  charge,  or  attempt  to  charge, 
him  in  excess  of  $1.50  per  acre  per  annum  for 
the  delivery  of  said  water.  That  thereafter, 
and  after  selling  nearly  all  of  its  said  lands  and 
water,  the  said  owners  of  said  canals  undertook 
to  change  the  meaning  and  interpretation  of 
said  water  right,  and  claimed  that  they  had  not 
sold  to  the  landowners  water  sufficient  to  irri- 
gate said  lands,  but  had  only  sold  an  acre  foot 
of  water  to  each  acre  of  land ;  said  acre  foot  to 
he  measured,  not  in  terms  of  an  amount  of  wa- 
ter sufficient  to  cover  said  land  one  foot  deep, 
but  an  acre  foot  of  water  measured  by  flow  at 
the  point  of  delivery  at  the  canal;  which  amount 
of  water  was  only  sufficient  to  supply  such  land 
with  one,  or,  at  most,-  two,  irrigation's,  and 
totally  insufficient  to  grow  crops  on  said  land. 
They  then  notified  said  landowners  that  when 
they  had  used  said  amount  of  water  on  their 
said  lands  they  would  be  required  to  pay  to  the 
canal  owners  an  additional  $1.50  per  acre  for 
each  additional  acre  foot  of  water  up  to  the 
amount  required  to  irrigate  their  said  lands; 
that  if  the  same  was  not  paid  in  advance  their 
water  would  be  cut  off.  This  practice  was  com- 
menced in  1915.  and  since  that  time  there  has 
been  a  continual  fight  and  controversy  between 
said  canal  owners  and  said  landowners  as  to  the 
meaning  of  said  water  right  and  the  charges 


that  could  be  made  for  the  delivery  of  water  to 
said  lands. 

"Fourteenth.  That  the  terms  and  provisions 
of  said  water  right  are  the  same  in  two  different 
instruments  issued  by  said  parties;  that  is, 
when  a  party  purchased  a  tract  of  land  on  de- 
ferred payments  a  contract  for  same  was  issued, 
and  an  agreement  to  issue  said  water  right  in 
the  terms  above  set  out  was  included  in  said 
contract.  When  the  said  land  was  paid  for  by 
said  deferred  payments  having  been  met,  then 
a  deed  was  executed,  and  said  water  right  was 
executed  and  delivered.  Such  contract  was 
made  with  plaintiff  in  1911.  The  said  canal 
owners,  after  the  plaintiff  had  made  such  con- 
tract written  upon  printed  forms  prescribed  by 
them,  was  compelled  to  accept  such  deed  and 
water  right  in  the  form  prepared  by  the  said 
parties,  and  did  not  have  any  option  as  to  the 
wording  of  same,  or  the  provisions  in  same,  but 
was  forced  to  accept  same  in  the  form  issued  by 
them.  They  took  up  said  original  -contract,  and 
have  same  in  their  possession.  The  said  forma 
were  so  prepared  that  said  representations  as 
to  the  supplying  of  sufficient  water  to  irrigate 
said  lands  and  the  limitation  of  the  charges  to 
be  collected  annually  were  seemingly  provided 
therein.  The  plaintiff  herein  relied  upon  said 
representations  made  to  induce  him  to  buy  and 
pay  for  same,  and  relied  upon  the  terms  of  said 
instruments  providing  for  the  delivery  of  suf- 
ficient water  to  irrigate  said  land,  and  upon 
the  clause  therein  limiting  the  amount  of  the 
annual  charge  therefor.  The  plaintiff  did  not 
know  how  to  measure  water  and  did  not  measure 
same,  and  had  no  occasion  to  measure  same 
because  the  said  owners  of  said  canals  furnish- 
ed him  the  water  required  to  irrigate  his  lands 
without  extra  charge  for  several  years  and  until 
some  time  in  1915.  He  had  then  paid  such  an 
amount  on  his  said  contracts  that  he  could  not 
afford  to  abandon  same.  Since  1915  the  said 
canal  owners  have  tried  in  every  way  to  intimi- 
date the  plaintiff  and  force  him  to  sign  contracts 
to  pay  extra  amounts  for  water,  and  have  con- 
tinuously threatened  to  cut  off  his  water  supply, 
and  have  cut  off  same,  to  his-  great  distress  and 
damage.  By  their  said  acts  they  have  greatly 
reduced  the  value  of  his  land  and  his  water 
rights,  to  his  great  damage  in  the  sum  of  ten 
thousand  dollars. 

"Fifteenth.  On   or   about  the   day   of 

May,  1918,  the  said  canal  owners  sent  to  the 
plaintiff  through  the  mail  a  card  to  be  signed 
and  returned,  which  was  a  form  agreeing  to  pay 
for  all  water  furnished  on  said  land  after  June 
17,  1918,  at  the  rate  of  seventy-five  cents  per 
acre  foot  of  water  for  the  balance  of  the  year 
1918,  and  agreeing  that  they  had  the  water  to 
deliver,  and  wonld  deliver  same  if  said  card 
was  signed  and  returned,  and  that  if  said  card 
with  said  agreements  was  not  so  signed  and  re- 
turned by  said  date  that  no  further  water  could 
be  furnished  to  the  plaintiff  during  said  year. 
The  plaintiff,  relying  upon  his  said  water  right 
so  bought  and  paid  for,  did  not  sign  said  card, 
and  thereafter  received  a  written  notice  from 
said  canal  owners  that  he  would  not  receive  any 
more  water  during  this  year,  and  they  have 
failed  and  refused  to  deliver  such  water  to  him 
on  said,  tracts  53  and  54,  above  described.  The 
plaintiff's  lands  are  planted  in  crops  that  are 
now  suffering  for  water  thereon;  the  said  water 
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in  said  canal*  is  delivered  In  rotation  to  the  sev- 
eral water  users,  and  the  time  for  plaintiff  to 
use  same  has  just  passed,  and  the  said  canal 
owners  refused  to  deliver  same  to  him,  and  his 
crops  are  dying  and  being  greatly  injured,  to  his 
great  distress,  in  the  sum  of  five  thousand  dol- 
lars, and  unless  said  water  is  delivered  to  him 
within  a  few  days  he  will  suffer  further  and 
irreparable  damage  because  of  the  want  of  said 
water.  There  is  no  other  water  supply  from 
which  plaintiff  can  secure  water. 

"Sixteenth.  The  plaintiff  purchased  from  the 
said  canal  owners  a  water  supply  for  the  irriga- 
tion of  his  lands,  and  agreed  to  pay  an  annual 
carrying  charge  therefor,  as  above  alleged.  The 
said  canal  owners  now  have  his  Raid  water  run- 
ning in  their  said  canals,  and  refuse  to  allow  the 
plaintiff  to  take  same  out  of  said  canals  and 
use  same,  and,  as  a  result  thereof,  his  crops  on 
said  lands  are  dying  for  the  want  of  water.  The 
said  canal  owners  have  demanded  of  him  that 
he  sign  certain  contracts  changing  his  rights, 
and  without  giving  him  the  right  to  say  any- 
thing as  to  the  form  or  terms  thereof,  but  that 
he  shall  sign  whatever  they  demand  or  let  his 
crops  die.  The  said  canal  owners  have  con- 
tinually harrassed  and  worried  said  plaintiff, 
and  their  said  acts  have  been  malicious  and 
continued,  for  the  purpose  of  injuring  him  and 
depressing  the  value  of  his  said  land  and  water 
rights,  and  done  with  the  malicious  purpose  of 
injuring  and  harrassing  him,  for  which  he  sues 
for  fifteen  thousand  dollars  as  exemplary  dam- 
ages. 

"Seventeenth.  That  the  said  water  right  con- 
tract or  deed  provides  that  plaintiff  shall  only 
be  charged  his  pro  rata  part  of  the  necessary  ex- 
penses of  operating  said  canal  system,  not  to 
exceed  one  dollar  and  fifty  cents  per  acre  per 
annum.  Said  contract  does  not  provide  any- 
where or  in  any  way  that  he  will  pay  that 
amount  for  each  foot  of  water  used,  but  only 
not  to  exceed  that  amount  per  acre  per  annum. 
The  said  canal  owners  have  arbitrarily  under- 
taken to  interpret  said  contract  to  mean  that  he 
shall  pay  that  amount  per  acre  foot  of  water 
delivered,  and  have  never  followed  the  method  of 
making  charges  therein  provided,  and  therefore 
cannot  enforce  any  charges  made  against  him. 
Under  the  terms  of  said  contract  they  are  re- 
quired to  prorate  the  actual  expense  of  operat- 
ing said  canal,  and  notify  him  of  the  amount 
thereof,  before  he  is  required  to  make  payment 
therefor.  They  have  never  done  this,  and  have 
never  prorated  said  expense,  and  have  never 
given  him  notice  thereof,  but  have,  without 
right,  demanded  payment  of  $1.50  per  acre  foot 
of  water  measured  by  them  by  flow  at  the  point 
of  delivery.  The  said  interpretation  of  said 
terms  of  said  contract  is  such  as  to  deprive  the 
plaintiff  of  the  value  of  his  said  water  right, 
for  such  an  amount  of  water  is  totally  insuffi- 
cient to  grow  crops  on  said  land*  but  only  suffi- 
cient to  start  said  crops  in  the  spring,  after 
which  time  the  plaintiff  is  at  the  mercy  of  said 
canal  owners  as  to  the  amount  of  water  to  be 
furnished  and  the  charge  to  be  made  therefor, 
and  the  value  of  what  he  bought  is  entirely  de- 
stroyed. Water,  if  delivered  on  and  covering 
said  land  one  foot  deep  during  the  year,  would 
be  sufficient  for  the  irrigation  thereof.  But  to 
measure  one  acre  foot  of  water  by  flow  at  the 
point  of  delivery  does  not  in  fact  cover  all  said  | 


land  as  much  as  four  inches  deep.  This  dis- 
tinction was  unknown  to  the  plaintiff  at  the 
time  be  bought  said  land  and  water  right,  and 
the  said  canal  owners  represented  to  him  that 
sufficient  water  was  to  be  delivered  to  cover  said 
land  one  foot  deep,  same  to  be  furnished  at 
several  different  times  for  the  several  required 
irrigations  thereof.  The  said  canal  owners,  in 
addition  to  said  representations,  wrote  in  said 
water  right  the  provision,  'So  much  water  as 
may  be  required  to  irrigate  said  land,  and  an 
amount  of  water  sufficient  to  cover  said  tract 
of  land  one  foot  in  depth,'  thereby  causing  the 
plaintiff  to  think  that  he  was  buying  a  suffi- 
cient amount  of  water  to  irrigate  said  land,  and 
at  least  an  amount  sufficient  to  furnish  several 
irrigations  for  said  land,  while,  as  said  parties 
now  attempt  to  interpret  said  contract,  the 
amount  to  be  furnished  will  hardly  irrigate 
same  two  times,  and  same  is  totally  insufficient 
to  grow  crops  thereon.  To.  cover  said  land  one 
foot  in  depth  all  over  requires  much  more  than 
one  acre  foot,  measured  by  flow  at  the  point  of 
delivery,  because  of  the  fact  that  to  cover  said 
land  the  water  must  be  spread  over  the  land, 
and  in  this  process  much  of  it  is  lost  by  seepage. 
To  allow  such  an  interpretation  of  such  con- 
tract works  a  great  fraud  upon  this  plaintiff. 

"Eighteenth.  This  plaintiff  depends  upon  the 
crops  grown  upon  his  land  to  support  himself 
and  family,  and  to  meet  his  taxes,  water  main- 
tenance, and  other  expenses  and  charges.  The 
said  water  to  which  he  is  entitled  is  flowing  in 
said  canals,  and  will  go  to  waste  unless  he  is 
permitted  to  use  same.  He  is  engaged  in  grow- 
ing feed  and  other  crops,  of  which  the  country 
at  this  time  is  in  great  need.  The  amount  of 
damage  that  may  be  suffered  is  problematical  in 
any  farm  products,  but  with  water  for  use  for 
the  irrigation  of  said  lands  the  plaintiff  will 
grow  much  valuable  crops.  For  all  such  dam- 
ages the  plaintiff  has  no  adequate  remedy*  at 
law.  If  he  sits  by  and  depends  upon  a  suit  at 
law  to  recover  the  damage  he  will  suffer,  he  will 
be  required  to  abandon  his  home,  and  seek  work 
to  make  expenses  and  support  his  family  while 
the  water  that  belongs  to  him  goes  to  waste. 
He  will  be  unable  to  comply  with  the  urgent 
need  of  the  country  that  each  farmer  raise  all 
possible  feed  and  food  crops,  and  for  all  of 
which  he  has  no  adequate  remedy  at  law,  but  is 
compelled  to  appeal  to  a  court  of  equity  for  re- 
lief. 

"Nineteenth.  Your  petitioner  further  repre- 
sents and  shows  to  the  court  that  in  accordance 
with  the  custom  and  practice  of  the  parties,  and 
in  compliance  with  the  true  meaning  of  the 
contract  and  deed  for  perpetual  water  rights,  as 
hereinbefore  alleged,  and  in  compliance  with 
oral  agreements  with  owners  of  farm  units, 
said  Irrigated  Lands  Company  and  Oldham  and 
Burget  and  defendants  did  furnish  water  to 
farmers  on  said  lands  sufficient  to  produce  and 
mature  crops  thereon,  as  it  had  been  represented 
could  be  done,  but  that  in  so  doing  said  defend- 
ants assert  that  more  than  one  acre  foot  of 
water  was  furnished,  for  which  additional  wa- 
ter said  defendants  have  assessed  against  said 
water  users  on  said  lands  a  sum  and  sums  of 
money  in  addition  to  the  $1.50  by  water  users 
contracted  to  be  paid,  and  have  arbitrarily  and 
without  authority  of  law,  and  in  violation  of 
the  express  terms  and  conditions  of  the  contract 
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and  deed  for  a  perpetual  water  right  aforesaid, 
sufficient  to  produce  and  mature  crops,  made  the 
payment  of  such  assessment  for  alleged  addi- 
tional water  a  condition  precedent  to  furnish- 
ing any  water,  in  any  quantity,  for  any  purpose, 
during  the  balance  of  the  irrigation  and  crop 
season  of  1918. 

"Twentieth.  Tour  petitioner  further  repre- 
sents and  shows  to  the  court  that  he  has  paid 
the  amount  due  for  water  for  the  season  of 
1918,  as  same  matured  and  the  money  thus  ten- 
dered was  by  defendants  in  all  instances  ac- 
cepted, but  your  petitioner  was  told  by  said  de- 
fendants and  their  servants  and  agents  that 
his  water  rights  for  the  season  of  1918  had 
been  exhausted,  and  that  all  further  water  neces- 
sary to  produce  and  mature  his  crops  would  be 
cut  off  until  said  assessment  of  seventy-five 
cents  per  acre  foot  for  additional  water  to  be 
furnished  and  used  during  the  season  of  1918 
had  been  paid,  or  until  a  binding  contract  to 
pay  same  bad  been  executed  and  delivered  by 
the  plaintiff  to  the  defendants. 

"Twenty-First.  Plaintiff  further  represents 
and  shows  to  the  court  that  the  section  of  the 
state  wherein  said  lands  are  situated  is  arid, 
and  subjected  to  long  and  protracted  drouths, 
and  be  represents  and  shows  to  the  court  that 
if  defendants  continue,  or  are  permitted  to  con- 
tinue, to  withhold  from  your  petitioner  the  wa- 
ter in  said  contract  provided  to  be  delivored 
to  him,  in  an  amount  sufficient  to  produce  and 
mature  crops,  that  the  fruit  trees,  vines,  alfalfa, 
and  other  vegetation  planted  by  him  on  the 
lands  aforesaid  will  die  and  become  a  total  loss 
to  petitioner,  and  will  work  upon  your  petitioner 
a  great  and  irreparable  loss,  injury,  and  dam- 
age. 

"Twenty-Second.  Tour  petitioner  farther  rep- 
resents to  the  court,  and  alleges  the  fact  to  be, 
that  the  one  acre  foot  of  water  in  said  written 
contract  provided  to  be  delivered,  as  measured 
by  defendants,  upon  being  put  into  practice,  was 
found  to  be  insufficient  to  produce  and  mature 
crops  on  said  lands,  and  that  thereupon  it  be- 
came the  'duty  of  defendants,  under  the  writ- 
ten contracts  and  oral  understandings  and 
agreements  with  the  petitioner,  as  the  owner  of 
farm  units,  to  furnish  additional  water  to  pro- 
duce and  mature  crops;  and  petitioner  avers 
that  such  additional  water  is  necessary  to  pre- 
serve the  growth  and  life  of  the  trees,  vines, 
vegetables,  and  farm  products  so  planted  by 
your  petitioner,  and  that,  unless  such  additional 
water  is  so  furnished,  said  trees,  vines,  and 
crops  will  perish  and  become  a  total  and  irrep- 
arable loss,  injury,  and  damage  to  your  peti- 
tioner. 

"Twenty-Third.  Plaintiff  represents  and  shows 
to  the  court  that  there  is  an  ample  and  abun- 
dant supply  of  water  furnished  by  the  Comanche 
springs  and  creek,  and  the  irrigation  canals  of 
defendants  are  in  good  repair,  as  are  also  all 
individual  ditches  of  this  plaintiff;  that  said 
system  of  irrigation  works,  dams,  canals,  later- 
als, and  ditches  is  a  gravity  system,  the  expense 
of  operating  the  same  small,  and  that  no  reason 
exists  why  or  because  of  which  defendants  are 
or  can  be  hindered  or  prevented  from  delivering 
water  as  in  their  contract  and  oral  agreements 
provided,  and  at  the  price  of  not  to  exceed  $1.60 
per  acre  per  irrigation  season,  as  in  said  con- 
tract provided;  and  he  says  that  the  only  rea- 
son defendants  fail  and  refuse  to  deliver  water. 


as  in  their  contract  and  deed  and  oral  agree- 
ments provided  for,  is  because  of  tine  nonpayment 
of  illegal  and  extortionate  assessments  alleged 
to  be  due  to  defendants. 

"Wherefore,  premises  considered,  your  peti- 
tioner prays  the  court  to  iBgue  its  restraining 
order,  directed  to  the  said  defendants,  Wm.  A. 
Hadden,  trustee,  John  Rooney,  Dan  Bihl,  James 
Booney,  and  F.  S.  Wilson,  and  their  servants 
and  agents,  directing  and  commanding  them 
that  upon  the  payment  or  tender  of  the  payment 
of  the  annual  water  charge  in  installments  as  in 
said  contract  provided,  not  to  exceed  $1.50  per 
acre  per  annum,  that  they  and  each  of  them 
desist  and  refrain  from  refusing  to  deliver  to 
petitioner  upon  said  lands  water  as  in  said  con- 
tract and  oral  agreements  and  understandings 
provided,  sufficient  for  the  irrigation  of  said 
land  in  regular  rotation  throughout  the  year, 
and  that  they  desist  and  refrain  from  inter- 
fering in  any  manner  whatever  with  the  use  by 
plaintiff  of  water,  and  that  they  be  restrained 
from  requiring  plaintiff  to  make  additional  pay- 
ments or  asking  additional  cards  or  agreements 
in  order  to  secure  such  water;  that  they  be  re- 
strained from  enforcing  the  collection  of  any 
amount  for  such  water  service  except  by  the 
manner  provided  in  said  water  righto— that  is, 
the  pro  rata  part  of  the  actual  cost  of  mainte- 
nance, not  to  exceed  $1.60  per  acre  per  annum ; 
for  general  and  equitable  relief. 

"Tour  petitioner  further  prays  that  defendants 
be  cited  in  terms  of  law  to  answer  herein,  and 
that  upon  final  trial  the  temporary  orders  here 
now  prayed  for  be  made  permanent,  for  judg- 
ment for  bis  damages  as  herein  alleged,  and  for 
such  other  general  and  special  relief  as  he  may 
show  himself  entitled  to." 

Attached  to  the  petition,  and  made  a  part 
thereof,  are  the  various  exhibits  referred  to. 

Appellant  presents  four  assignments  of  er- 
ror, with  several  propositions  thereunder,  all, 
however,  stressing  different  portions  of  the 
petition  or  some  one  of  the  exhibits.  It  is 
the  one  contention  of  appellant,  and  to  which 
the  others  are  but  corollary,  that  the  peti- 
tion and  its  exhibits  sufficiently  show  that 
the  permanent  water  right  contract  declared 
upon  provides  for  the  furnishing  of  water 
sufficient  to  irrigate  for  farming  purposes 
the  several  units  or  tracts  of  land  described, 
and  being  parts  and  parcels  of  said  irriga- 
tion system,  and  for  which  water  right  con- 
tracts had  been  purchased  by  appellant  of 
appellee's  grantors,  and  made  appurtenant  to 
said  tracts  of  land,  and  at  an  annual  charge, 
prorated  with  other  units  or  tracts  of  land  in 
said  system,  and  at  a  price  not  to  exceed  $1.50 
per  acre  per  annum.  It  is  claimed  that  the 
water  right  contracts  were  purchased  by  ap- 
pellant for  the  purpose  stated,  upon  repre- 
sentations made  by  the  then  owner  of  the 
entire  Irrigation  system,  including  both  the 
land  and  water,  the  Ft  Stockton  Irrigated 
Lands  Company;  that  the  water  right  con- 
tract was  a  contract  to  furnish,  for  the  con- 
sideration stated,  the  amount  of  water  need- 
ed for  the  irrigation  of  said  land;  that  ap- 
pellees are  the  successors  of  said  corporation 
by  purchase,  and  by  agreement  and  contract 
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assumed  and  became  bound  In  law,  both  to 
the  said  corporation  and  its  vendees  of  its 
farm  units  and  water  right  contracts,  to  car- 
ry out  and  perform  the  terms  of  said  cor- 
poration's water  contracts  and  deeds  as  ap- 
pear in  the  several  exhibits;  and  that  said 
corporation  did  in  fact,  in  previous  crop  sea- 
sons and  for  said  consideration  of  $1.50  per 
acre*  undertake  to  furnish  to  the  water  users 
under  said  water  contracts  sufficient  water 
to  produce  crops;  that  at  the  time  of  the 
purchase  of  said  system  by  appellees  the 
said  previous  owners  were  so  operating  said 
system  and  furnishing  water  in  accordance 
with  said  understanding,  representations, 
and.  interpretation  of  said  water  contract, 
and  of  which  appellees  had  notice. 

The  several  water  right  contracts  Issued 
by  the  Ft.  Stockton  Irrigated  Lands  Com- 
pany to  appellant,  and  upon  which  this  suit  is 
brought,  except  as  "to  the  quantity  of  land, 
contain  the  following  statement:  After  re- 
citing the  consideration  paid  by  appellant  to 
the  Ft  Stockton  Irrigated  Lands  Company 
for  the  water  right  deed  and  for  the  deed  to 
the  real  estate  colnddentally  executed,  the 
writing  recites: 

"The  said  party  of  the  first  part  (the  Ft. 
Stockton  Irrigated  Lands  Company)  does  hereby 
sell  and  convey  unto  the  said  party  of  the  sec- 
ond part  (appellant)  fifteen  acre  feet  per  annum 
of  its  water,  said  water  being  a  perpetual  right, 
to  have  carried  and  delivered  through  the  canals, 
flumes,  and  laterals  of  the  party  of  the  first  part 
from  the  waters  of  Comanche  creek,  or  other 
sources  in  Pecos  county,  Texas,  or  so  much 
water  as  may  be  necessary  to  irrigate  IB  acres 
of  land,  not  exceeding,  however,  at  the  point  of 
delivery,  during  any  one  year,  an  amount  of 
water  sufficient  to  cover  said  tract  of  land  one 
foot  in  depth,  or  so  much  of  one  foot  as  may 
be  required  to  properly  irrigate  said  land,  said 
water  to  be  beneficially  used  under  the  direction 
and  authority  of  the  water  superintendent  of  the 
said  party  of  the  first  part;  the  delivery  and 
measurement  of  said  water  to  be  made  from  said 
canal  and  its  laterals  by  and  in  such  manner  as 
said  party  of  the  first  part  may  prescribe,  from 
time  to  time,  for  measuring  said  water,  the  said 
water  to  be  used  for  irrigation  purposes  and 
domestic  uses  only,  and  only  upon  the  land  situ- 
ate," etc., 

— describing  the  land  on  which  the  water 
may  be  used.  After  reciting  certain  terms 
and  conditions  set  forth,  not  brought  In  ques- 
tion, the  writing  proceeds: 

"(4)  The  said  party  of  the  second  part  agrees 
that  he  will  take  and  use  said  water  from  the 
said  first  party  during  each  irrigation  season, 
and  that  he,  his  heirs  or  assigns,  -will  pay  there- 
for to  said  first  party,  its  successors  or  assigns, 
for  the  maintenance,  operation,  and  repair  of 
said  canal,  flumes,  main  laterals,  reservoirs,  and 
other  works,  constructed  and  operated  in  con- 
nection with  the  system  of  delivering  water, 
•  *  •  annual  pro  rata  assessments  to  be  fixed 
by  first  party,  not  to  exceed  one  dollar  and  fifty 
cents  ($1.60)  per  acre  per  annum,  payable  in 
three  eqnal  installments,"  etc. 
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The  contract  suggests  no  farther  or  other 
consideration  than  above  to  be  paid  for  the 
water  service. 

Another  exhibit  set  out  at  length  recites  a 
deed  of  trust  executed  by  the  Ft.  Stockton 
Irrigated  Lands  Company  to  Charles  Cbar- 
piot,  trustee,  in  trust  to  secure  a  recited  in- 
debtedness on  large  bodies  of  land  described, 
including  all  ditches,  dams,  firimee,  laterals, 
and  appurtenances  belonging  to  the  Ft  Stock- 
ton Irrigated  Lands  Company,  then  or  there- 
after constructed,  upon  any  of  the  described 
lands,  together  with  all  water  rights,  privi- 
leges, and  easements  of  every  kind,  etc.,  to- 
gether with  all  tolls,  incomes,  etc,  growing 
ont  of  said  land  or  water,  or  the  said  irri- 
gation system  or  plant. 

Another  exhibit  set  ont  at  length  is  a  trus- 
tee's deed,  made  under  the  authority  of  the 
foregoing  deed  of  trust,  reciting  default  In 
the  terms  of  the  deed  of  trust,  and  sale  of 
said  properties  to  James  W.  Oldham  and 
Win.  B.  Burget.  The  properties  embraced 
in  the  deed  of  trust  and  trustee's  deed  fully 
described  and  include  the  irrigation  system 
here  involved,  and  all  rights  attached  or  In- 
cident to  same. 

Another  exhibit  is  a  warranty  deed  from 
said  Oldham  and  Burget  conveying  all  of 
said  properties,  embracing  and  including  the 
said  Irrigation  system,  to  W.  A.  Badden, 
trustee.  Section  S  of  said  exhibit,  under  "Ex- 
ceptions and  Reservations,"  reads: 

"This  conveyance  is  made  expressly  subject 
to  all  outstanding  deeds  of  water  rights  and 
contracts  for  water  rights  appurtenant  to. lands 
in  either  blocks  1  or  2,  Ft  Stockton  Irrigated 
Lands  Company,  or  block  A,  and  whether  said 
water  right  deed  or  contracts  for  water  rights 
were  executed  by  the  Ft.  Stockton  Irrigated 
Lands  Company  or  by  the  grantors  herein,  and 
the  said  grantee  hereto  expressly  assumes  and 
agrees  to  carry  out  and  perform  all  and  singu- 
lar the  terms  and  conditions  of  said  several 
water  deeds  or  contracts  to  be  kept  and  perform- 
ed by  either  the  said  Ft  Stockton  Irrigated 
Lands  Company  or  the  said  grantors  therein." 

[1]  It  Is  Insisted  by  appellees  that  it  is 
manifest  from  the  petition  that  they  are  in 
no  way  connected  with  the  alleged  fraud  and 
deceitful  practices  and  artifices  disclosed  by 
the  petition,  but  had  met  and  complied  with 
every  requirement  made  of  them  under  the 
terms  of  the  water  contracts  and  deeds  which 
measure  their  obligations  to  appellant;  that 
the  language  of  the  water  right  contract  is 
clear  and  unambiguous,  and  that  it  is  manl- . 
feet  from  the  averments  of  the  petition  that 
appellees  had  not  breached  their  agreements, 
covenants,  and  obligations  with  reference 
thereto,  but  had  complied  therewith.  As 
stated,  the  real  issue  in  the  case  evidently 
hinges  upon  the  proper  construction  to  be 
given  the  water  right  contracts  themselves,  in 
connection  with  the  deed  simultaneously  exe- 
cuted, to  the  lands  upon  which  the  water 
was  to  be  applied,  la  a  proper  cultivation  of 
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them  tor  farming  purposes.  If  the  meaning 
of  the  water  contract  is  indefinite  or  am- 
biguous,-and  only  in  that  event,  and  it  fur- 
ther appears  from  the  petition  that  the  par- 
ties to  the  contract,  by  the  acts  and  conduct 
of  both  parties,  done  with  knowledge  and  In 
view  of  the  purpose,  consistent  with  that 
to  which  said  acts  and  conduct  are  sought  to 
be  applied,  subh  acts  and  conduct  are  entitled 
to  be  considered  and  have  weight  in  con- 
struing the  contract  Under  such  circum- 
stances (that  is,  lndefiniteness  or  ambiguity 
in  the  terms  of  the  contract),  the  practical  in- 
terpretation of  the  contract  by  the  parties  to 
it  by  their  acts  and  conduct  acting  under  the 
contract,  and  of  which  appellees  had  knowl- 
edge, as  alleged,  seems  to  give  a  practical 
construction  of  Its  terms,  and  Is  of  controll- 
ing influence  In  ascertaining  their  under- 
standing of  Its  terms. 

[2]  The  lands  are  situated  in  the  arid  por- 
tion of  the  state,  and  the  parties  to  the  land 
deeds  and  water  contracts  evidently  contem- 
plated that  use  of  water  on  the  land  was  nec- 
essary to  its  cultivation,  and  contracted  with 
reference  thereto.  It  fa  clear  to  us,  also, 
that  they  contracted  with  reference  to  such 
quantity  of  water  applied  on  the  lands  as 
would  be  necessary  to  a  proper  cultivation  of 
the  lands  for  crop-producing  purposes.  To 
accomplish  the  purposes  stated,  what  did  the 
party,  owning  both  land  and  water,  sell? 
The  allegation  in  the  thirteenth  paragraph 
of  the  petition  is  that  the  Ft.  Stockton  Irri- 
gated Lands  Company  "represented  to  plain- 
tiff that  the  amount  of  water  to  be  furnished, 
and  contracted  to  be  furnished,  in  said  water 
right  contract  was  a  sufficient  amount  of 
water    to    properly    irrigate    said     lands, 

*  •  *"  guaranteed  riot  to  exceed  $1.50 
per  acre  per  annum'.  The  contract  pleaded 
recites: 

"Fifteen  acre  feet  per  annum  of  its  water, 

*  *  *  or  so  much  water  as  may  be  necessary 
to  irrigate  fifteen  acres  of  land,  not  exceeding, 
however,  at  the  point  of  delivery,  during  any  one 
year,  an  amount  of  water  sufficient  to  cover  said 
tract  of  land  one  foot  in  depth,  or  so  much  of 
said  one  foot  as  may  be  required  to  properly  ir- 
rigate said  land." 

Does  the  expression  "fifteen  acre  feet  per 
annum  of  Its  water,"  as  used  in  the  water 
contract,  mean  to  state  a  definite,  technical, 
volume  or  quantity  of  water  to  the  acre,  and 
that  volume  or  quantity  to  be  the  maximum 
volume  or  quantity  of  water  sold  and  de- 
livered per  annum?  The  "acre  foot"  is  a 
well-known  and  well-defined  expression  used 
for  stating  volume  or  quantity  of  water  for 
uses  of  irrigation.  Mr.  WieL  on  Water 
Rights  in  the  Western  States,  says:  "The 
acre  foot  is  the  usual  storage  unit."  Under 
some  systems  of  irrigation,  different  water 
measurements  are  used,  and  hence  different 
expressions  for  volume  or  quantity.  Some 
use  measurements  of  flow  rather  than 
volume.    The  unit  of  volume  fa  either  one 


cubic  foot,  as  In  Colorado,  or  one  acre  foot, 
as  used  in  many  of  the  Western  states,  where 
irrigation  is  beneficial  for  farming  purposes. 
But,  when  used,  the  acre  foot  expresses  a 
technical,  definite,  and  specific  volume  or 
quantity  of  water,  the  amount  easily  ascer- 
tained, and  stated  to  be  325,850  gallons. 
Kinney  on  Irrigation,  vol.  2,  p.  1582,  says: 

"This  [the  acre  foot]  is  a  definite  quantity  of 
water,  equal  to  one  foot  in  depth,  •  •  •  or 
the  amount  of  water  which  will  cover  one  acre 
one  foot  in  depth." 

Is  "fifteen  acre  feet"  the  maximum  volume 
of  water  sold  in  the  water  contract?  It 
would  not  be,  as  claimed,  if  we  take  the 
further  expression,  "or  so  much  water  as 
may  be  necessary  to  irrigate  fifteen  acres  of 
land  not  exceeding,  however,  *  *  *  an 
amount  of  water  sufficient  to  cover  said  tract 
one  foot  in  depth,"  as  expressing  a  larger 
quantity  of  water  than  "fifteen  acre  feet" 
But  as  seen  from  the  authorities  cited,  the 
use  made  of  the  word  acre  foot  is  the  same  In 
quantity  as  "one  foot  in  depth."  The  "acre 
foot"  and  "one  foot  In  depth"  expressing  the 
same  quantity  of  water,  the  contract  clearly 
states  the  amount  of  water  sold,  the  maxi- 
mum being  fifteen  acre  feet,  If  that  quanti- 
ty is  needed;  if  not,  so  much  of  It  as  may 
be  necessary  to  irrigate  fifteen  acres.  We 
think  the  contract  is  not  Indefinite  or  am- 
biguous, as  claimed  by  appellant. 

[3]  It  is  alleged  in  the  sixth  paragraph  of 
the  petition  (to  which  we  refer  for  a  full 
statement)  and  subsequent  paragraphs,  sub- 
stantially, that  the  Ft  Stockton  Irrigated 
Lands  Company,  as  an  inducement  to  appel- 
lant to  purchase,  represented  to  him  orally, 
and  in  written  and  printed  matter,  that  the 
water  right  (which  we  understand  to  mean 
the  water  right  contract  exhibited)  guaran- 
teed sufficient  water  to  irrigate  said  land, 
and  that  the  quantity  stated  was  sufficient 
for  any  and  all  crops  adapted  to  said  land, 
and  that  appellant,  relying  thereon,  bought 
the  land;  that  the  amount  of  water  stated 
in  said  contract  is  not  sufficient,  etc.;  that 
appellees  are  now  demanding  of  appellant 
more  money  for  the  delivery  of  such  quan- 
tity of  water  as  is  necessary  to  properly  ir- 
rigate said  lands,  and,  if  not  paid,  water  ad- 
ditional to  the  fifteen  acre  feet  will  not  be 
delivered.  The  remedy  asked  is  a  restrain- 
ing order  directing  that,  upon  the  payment 
of  the  price  agreed  upon  for  the  fifteen  acre 
feet  of  water,  appellees  be  required  to  desist 
from  refusing  to  deliver  sufficient  water  for 
irrigation'  of  said  lands,  and  refrain  from 
requiring  additional  payments,  etc. 

Now,  the  parties  to  the  contracts  for  land 
and  water,  it  Is  shown,  were  dealing  with 
each  other  "at  arm's  length."  The  suit  fa 
not  brought  to  set  aside  the  contracts  for  de- 
celt  or  fraud,  or  misrepresentations  of  ma- 
terial facts,  nor  does  the  petition  allege  nor 
fa  it  claimed  that  a  mutual  mistake  was  made 
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In  entering  Into  Bald  contract,  as  to  the 
Quantity  of  water  necessary  to  properly  Ir- 
rigate said  lands,  bat  rather  to  construe 
said  water  right  contract,  as  made  in  con- 
nection with  alleged  written  and  verbal  rep- 
resentations, and  having  reference  to  said 
contract,  as  providing  for  sufficient  quantity 
of  water  to  irrigate  said  lands  for  growing 
crops.  The  petition  discloses  no  specific  ver- 
bal representations  other  than  that  the  wa- 
ter contract  by  its  terms  provides  for  a  suffi- 
cient quantity  of  water  to  irrigate  the  lands, 
and  the  only  printed  or  written  representa- 
tions disclosed  are  those  in  deeds  and  water 
right  contracts  themselves.  True,  it  is  al- 
leged that  the  Ft  Stockton  Irrigated  Lands 
Company  for  some  years  actually  delivered 
more'  water  than  is  called  for  In  the  contract, 
and  that  appellees  had  knowledge  of  such 
fact.  The  petition,  however,  does  not  show 
that  a  controversy  between  appellant  and  the 
Ft  Stockton  Irrigated  Lands  Company  arose 
as  to  the  construction  to  be  placed  on  said 
contract  as  to  the  quantity  of  water  provid- 
ed for  In  the  contract  and  that  the  contro- 
versy resulted  in  the  delivery  of  more  wa- 
ter than  the  company  claimed  the  contract 
provides  for,  and  as  the  construction  ■  to  be 
placed  upon  the  contract,  and  that  appellees 
had  knowledge  of  such  controversy  and  con- 
struction by  the  company,  and  assumed  to 
carry  out  said  contract  as  so  construed.  The 
fact  that  the  company  actually  and  voluntari- 
ly delivered  more  water  than  was  called  for 
in  the  contract,  we  think,  would  not  bind  ap- 
pellees to  deliver  a  like  quantity. 

[4]  We  have  read  the  authorities  to  which 
we  are  referred  by  appellant  The  cases  are 
based  upon  a  supposed  conflict  between  dif- 
ferent portions  of  a  contract,  or  upon  ambig- 
uous contracts.  In  the  case  at  bar  we  have 
concluded  that  no  conflict  appears  in  the 
deeds  or  water  right  contracts,  or  in  the  dif- 
ferent terms  of  either,  and  that  the  water 
right  contract  is  not  ambiguous.  All  the 
instruments  referred  to  in  the  pleading,  as 
stating  and  representing  the  facts  pleaded, 
are  made  exhibits  and  parts  of  the  petition. 
The  petition  alleges  that  oral  representations 
were  made  as  to  the  quantity  of  water  agreed 
to  be  furnished,  but  such  representations 
have  reference  to  the  amount  of  water  de- 
fined in  the  deeds  and  contracts.  The  deeds  to 
the  land  and  the  water  right  contracts  do 
sot,  in  our  opinion,  bear  out  or  sustain  the 
t negation  as  to  representations  made,  or  as 
to  the  quantity  of  water  sold.  The  deeds  and 
the  water  right  contracts  having  been  made 
parts  of  the  petition  and  the  cause  of  action 
based  thereon,  and  the  question  being  not 
one  of  variance,  but  of  construction,  the 
court  will  give  to  the  instrument  pleaded 
the  legal  effect  to  which  it  is  entitled,  and 
the  legal  effect  will  control  when  the  allega- 
tions of  the  petition  and  the  recitals  of  the 
instrument  as  to  legal  effect  are  found  in  con- 


flict. Real's  Adm'r  v.  Alexander,:  6  Tex.  631 ; 
Pyron  v.  Grinder,  28  Tex.  Supp.  160;  Beham 
y.  Ghlo,  75  Tex.  89,  12  S.  W.  996;  Cockrell 
T.  Houston  Pack.  Co.,  138  8.  W.  697. 

[J]  While  a  writ  of  error  was  granted  in 
the  last-cited  case,  and  the  case  reversed, 
the  holding  of  Jndge  McMeans  on  the  point 
stated  above  we  think  was  not  changed. 
106  Tex.  283,  147  a  W.  1145.  We  find  no 
fact  alleged  and  supported  by  the  exhibit  re- 
ferred to  that  would  or  could  vary,  or  in 
any  way  modify  or  change,  the  contract  as 
agreed  to  by  the  parties  themselves.  The 
water  contract  and  all  allegations  in  the  pe- 
tition have  reference  to  the  water  contract 
and  simply  call  for  a  construction  of  the  con- 
tract by  the  court  If  appellant  under  his 
fourth  assignment  as  suggested  in  his  argu- 
ment thereunder,  means  to  assert  that,  by 
reason  of  the  law,  it  is  appellees'  duty  to  sup- 
ply such  additional  quantity  of  water  as  is 
sufficient  to  properly  irrigate  his  said  lands, 
we  think  the  petition  is  not  sufficient  to  raise 
such  issue,  the  petition  being  based  upon 
the  contract  pleaded,  and  not  upon  any  sup- 
posed statutory  right  independent  of  con- 
tract, by  reason  of  the  alleged  fact  that  ap- 
pellees are  a  public  service  corporation  or 
the  assignees  of  such  corporation,  and  there- 
fore charged  with  such  duties.  Complaint 
is  also  made  that  a  large  amount  of  water 
delivered,  by  seepage  and  otherwise,  is  lost 
and  Is  not  delivered  on  the  land.  The  con- 
tract specifically  provides  that  the  delivery 
and  measurement  of  the  water  is  to  be  made 
from  the  canals  and  laterals  of  appellees.  It 
is  not  alleged  or  claimed  that  the  fifteen  acre 
feet  of  water  are  not  delivered,  or  not  de- 
livered as  contracted,  but  complaint  is  made 
that  that  quantity,  when  it  reaches  the  lands 
from  the  place  of  delivery  and  measurement 
is  far  short  of  the  quantity  agreed  to  be  de- 
livered, and  far  short  of  a  sufficient  quantity 
to  grow  crops. 

We  have  concluded  that  the  court  was  not 
in  error  in  sustaining  the  general  demurrer. 

The  case  is  affirmed.  . 

On  Rehearing. 

HARPER,  C.  J.  The  appellant  upon  mo- 
tion for  rehearing,  urges  that  we  were  in  er- 
ror in  holding  that  the  petition  did  not 
contain  the  required  allegations  to  charge 
the  defendants  with  the  duty  to  furnish  wa- 
ter under  the  law  applicable  to  the  regula- 
tion of  auasi  public  corporations  independent 
of  contract. 

True,  he  has  charged  the  appellees  with 
being  a  quasi  public  corporation,  or,  as  as- 
signees of  one,  are  charged  with  the  duties 
and  obligations  of  one;  but,  as  held  in  the 
opinion,  they  have  based  their  whole  cause 
of  action  upon  the  contract  and  the  court 
is  asked,  first,  to  construe  it  to  mean  that 
appellees  have  bound  themselves  thereby  to 
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famish  a  sufficient  amount  of  water  to  Ir- 
rigate the  lands  described  for  the  entire 
crop  year  at  the  price  named,  to  wit,  91.60 
per  acre ;  and,  second,  that  if  the  writing  as 
executed  is  not  susceptible  of  that  construc- 
tion, then  he  alleges  that,  If  by  reason  of  cer- 
tain representations  made  at  the  time  of  en- 
tering into  the  contract,  be  was  led  to  be- 
lieve that  the  amount  of  water  therein  pro- 
vided for  was  sufficient,  and  by  reason  of  the 
further  fact  that  the  corporation  for  a  time 
did  furnish  water  sufficient  to  irrigate  for 
a  whole  crop  year  more  than  the  amount 
specified  In  the  contract ;  that  these  matters 
should  be  read  into  their  contract,  and  de- 
fendants compelled  by  injunction  to  so  fur- 
nish It  at  the  price  fixed  in  the  contract 

He  nowhere  alleges  that  the  sum  of  $1.60 
is  a  reasonable  charge  for  the  amount  of  wa- 
ter specified  in  the  contract,  together  with 
such  additional  amount  as  is  required  for  full 
irrigation;  nor  does  he  ask  the  court  after 
inquiry  as  to  the  amount  necessary,  and 
after  determining  the  additional  amount,  to 
fix  a  reasonable  charge  therefor,  but  bottoms 
his  cause  of  action  squarely  upon  the  con- 
tract, and  clearly  admits  that  the  defendants 
have  not  refused  to  furnish  the  amount  speci- 
fied in  the  contract  for  the  consideration 
named,  and  that  defendants  offer  to  furnish 
an  additional  amount,  but  for  a  definite  ad- 
ditional charge.  It  therefore  follows  that 
the  petition  states  no  cause  of  action,  and  j 
it  further  follows  that,  if  plaintiff  has  any  j 
rights,  independent  of  his  contract  of  which  ; 
he  is  being  denied,  it  is  Incumbent  upon  him 
to  allege  and  prove  that  the  defendants  are 
in  law  a  quasi  public  corporation  subject  to 
regulation  by  the  courts ;  that  he  Is  entitled 
to  more  water  than  is  now  being  delivered  < 
to  him,  the  amount,  and  what  is  a  reason- 
able charge  therefor ;  for  his  contract  is  the 
charter  of  his  rights  as  between  him  and 
private  parties  or  private  corporations. 
American  Rio  Grande  Land  &  Irrigation  Co. 
v.  Mercedes  Plantation  Co.,  206  S.  W.  804. 

Motion  overruled. 


FARMERS*  A  MERCHANTS'  NAT.  BANE 
OF  COMANCHE  v.  LILLARD  MILL- 
ING CO.     (No.  9042.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 
March  1,  1910.) 

1.  Venue  «=>40— Change— Suit  n»  County 
op  Domicile.  i 

Where  obligee's  action  against  guarantor 
and  principal  was  brought  in  the  county  in 
which  principal  agreed  to  make  payment,  and 
where  there  was  no  allegation  that  guarantor 
had  guaranteed  that  payment  would  be  made 


in  such  county,  and  neither  guarantor  nor  prin- 
cipal were  domiciled  therein,  guarantor,  in  view 
of  Vernon's  Sayies'  Ann.  Civ.  St  1914,  art 
1830,  S|  4,  5,  was  entitled  to  have  place  of  trial 
changed  to  the  county  of  its  domicile. 

2.  Pbincipal  and  Surety  «=»&— Distinction 
Between  "Surety"  and  "Guarantor." 
While  a  surety  is  usually  bound  with  his 
principal  in  one  and  the  same  instrument  exe- 
cuted at  the  same  time  and  on  the  same  con- 
sideration, a  guarantor's  obligation  is  his  sep- 
arate undertaking  on  which  he  is  not  liable 
until  the  default  and  liability  of  the  principal 
creditor  has  been   established. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Guaran- 
tor ;    Surety.] 

Appeal  from  Wise  County  Court;  J.  W. 
Walker,  Judge. 

Action  by  the  Lillard  Milling  Company 
against  the  Farmers'  &  Merchants*  National 
Bank  of  Comanche,  Tex.,  and  others.  From 
the  Judgment  rendered,  the  named  defend- 
ant appeals.  Affirmed  in  part  and  reversed 
and  remanded  in  part 

Merton  L.  Harris,  of  Comanche,  for  ap- 
pellant     / 
B.  El  Carswell,  of  Decatur,  for  appellee. 

BUCK,  J.  This  Is  a  suit  for  debt  filed  by 
the  Lillard  Milling  Company  against  Joe 
Catter,  as  principal,  and  the  Farmers'  & 
Merchants'  National  Bank  of  Comanche, 
Tex.,  as  guarantor.  Plaintiff  alleged  that 
on  February  28,  1917,  It  .sold  to  Catter  a 
carload  of  mill  products,  aggregating  the  sum 
of  $604.60,  payments  on  which  had  been 
made  by  Catter  In  the  sum  of  $181.60,  leav- 
ing a  balance  of  $323.  The  plaintiff  further 
averred : 

"That  before  delivery  of  'said  products  to  said 
Catter  under  and  by  virtue  of  the  said  purchase, 
and  as  a  condition  thereto,  defendant  the  Farm- 
ers' &  Merchants'  National  Bank  guaranteed 
in  writing  that  said  Catter  would  pay  said 
bill  when  due." 

It  was  also  alleged  that  Catter  agreed  In 
writing  to  pay  the  purchase  price  of  said 
goods  at  Decatur,  Tex.  Defendant  bank  fil- 
ed its  duly  verified  plea  of  privilege  to  be 
sued  In  Comanche  county,  Tex.,  Its  domicile. 
In  answer  to  said  plea,  plaintiff  filed  Us  con- 
troverting affidavit  and  pleading,  alleging 
that  on  March  6,  1917,  before  the  plaintiff 
accepted  the  written  offer  of  said  Catter  to 
purchase  said  products,  It  wrote  the  follow- 
ing letter  to  said  Catter: 

"We  are  writing  you  to  ask  that  you  have 
your  bank  wire  us  collect  stating  that  they 
will  guarantee  payment  of  the  car  flour  bought 
by  you  from  us.  Our  regular  terms  are  draft 
B/L  attached ;  but,  after  talking  the  matter 
over  with  Mr.  Killough,  we  have  decided  to  give 
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you  80  days  on  floor.  This  car  is  ready  to  be 
loaded ;  we  arc  only  waiting  for  your  bank  to 
guarantee  payment  of  this  shipment;  kindly 
have  your  bank  notify  as  promptly  and  we  will 
ship  at  once.  Thanking  yon  for  your  prompt 
attention,  we  are, 
"Yours  truly." 

That  on  March  Qth  plaintiff  received  from 
said  bank  the  following;  telegram,  to  wit: 

"Xallard  Milling  Company,  Decatur,  Texas. 

"Joe  Catter  will  pay  for  flour  when  amount 
is  due. 

"Farmers'  ft  Merchants'  Nat  Bank." 

That  upon  the  receipt  of  said  telegram  on 
March  7th  plaintiff  wrote  defendant  bank  a 
letter  as  follows : 

"Gentlemen:  We  are  in  receipt  of  your  wire, 
in  which  yon  guarantee  payment  of  the  car 
flour  sold  to  Joe  Catter  when  due,  and  we  are 
to-day  shipping  this  car  to  him,  based  accord- 
ingly. Thanking  you  for  this  favor,  we  beg  to 
remain, 

"Tours  truly." 

That  said  defendant  bank  failed  to  reply 
to  said  letter,  and  said  car  of  flour  was  de- 
livered to  said  Catter  upon  his  said  original 
offer  to  purchase,  and  upon  the  terms  there- 
in contained,  and  upon  said  guaranty  of  de- 
fendant bank. 

The  defendant  bank  filed  its  answer,  sub- 
ject to  its  plea   of  privilege,  containing  a 
general  demurrer  and  a  special  denial  of  the 
allegation  in  plaintiff's  petition  with  refer* 
ence  to  the  guaranty  asserted  to  have  been 
made  to  the  plaintiff  by  the  defendant  bank. 
It  further  pleaded  that,  if  any  guaranty  wan 
made   to  pay  said  bill  of  flour  for  Catter 
when  due,  said  guaranty  was  an  ultra  vires 
act  under  the  banking  laws  of  the  state  of 
Texas  and  under  the  federal  laws,  and  that 
the  stockholders  and  directors  of  the  bank 
did   not  authorize  said  act  and  were  not 
bound   by  it     It  further  pleaded  that,  if 
its  cashier  did  send  said  telegram  to  plain- 
tiff, it  was  done  without  the  authority  and 
knowledge  of  the  directors  of  the  bank,  and 
that  said  act  was  beyond  the  scope  of  his 
authority.     In     its     supplemental     petition 
plaintiff  alleged  that  the  guaranty  was  made 
on  behalf  of  the  bank  by  W.  J.  Cunningham, 
then  cashier  of  the  bank,  and  its  duly  au- 
thorized   agent.     It    further   pleaded    facts 
tending  to  establish  the  defense  of  an  es- 
toppel, and  averred  that,  if  it  were  true  that 
said  Cunningham,  as  cashier  of  said  bank, 
had  no  authority  to  bind  said  bank  by  send- 
ing said  telegram  and  writing  the  letters  in 
the  name  of  the  bank  to  plaintiff,  that  said 
acts  constituted   a   fraud   on   Cunningham's 
part;    wherefore  the  plaintiff  prayed  that 
Cnnningham  be  made  a  party  defendant 

By  their  first  amended  answer  defendants 
bank  and  Cunningham  specially  denied  that 
the  telegram  in  question  could  be  held  to 
constitute  a  guaranty  of  Carter's  debt  to 
plaintiff;  that,  if  It  should  be  so  construed, 


i 


the  plaintiff  well  knew  that  a  national  bank 
was  not  authorized  under  the  law  to  make 
such  a  guaranty.  , 

The  cause  was  tried  before  the  court,  and 
evidence  introduced,  first  on  the  plea  of  priv- 
ilege, and  then  on  the  merits  of  the  case,  and 
Judgment  was  rendered  overruling  defend- 
ant bank's  plea  of  privilege,  and  awarding 
Judgment  for  plaintiff  against  the  bank.  It 
was  further  adjudged  that  plaintiff  take 
nothing  as  to  defendant  Cunningham.  The 
defendant  bank  has  appealed. 

[1]  We  are  of  the  opinion  that  the  court 
erred  in  not  sustaining  the  defendant  bank's 
plea  of  privilege  to  be  sued  in  Comanche 
county.    Article  1830,  V.  S.  Tex.  Civ.  Stats., 
provides  that  no  person  who  is  an  inhabit- 
ant of  this  state  shall  be  sued  out  of  the 
county  In  which  he  has  his  domicile,  except 
In  certain  specified  cases.     Section  4  of  said 
article  provides  that,  where  there  are  two  or 
more  defendants  residing  in  different  coun- 
ties,  suit  may  be  brought  in  any  county 
where  any  one  of  the  defendants  resides. 
Section  5  of  said  article  provides  that,  where 
a  person  has  contracted  In  writing  to  per- 
form an  obligation  in  any  particular  county, 
suit  may  be  brought  in  such  county  or  In 
the  county  where  defendant  has  his  domi- 
cile.    Waiving  for  the  moment  the  question 
of  whether  or  not  the  telegram  may  reason- 
ably be  construed  as  a  guaranty  of  the  debt 
of  Catter,  and  the  question  of  whether  such 
guaranty  was  an  act  ultra  vires  on  the  part 
of  defendant  bank,  it  is  plain  that  venue  of 
the  suit  as  to  defendant  bank  is  not  main- 
tainable In  Wise  county  by  virtue  of  either 
section  4  or  section  5.     Neither  of  the  de- 
fendants resided  In  Wise  county,  nor  did  the 
bank  undertake  to  guarantee   the  payment 
of  the  debt  in  Wise  county.     We  know  of 
no  exception  to  the  general  rule  of  venue 
which  would  authorize  suit  to  be  maintained 
against  the  bank,  under  the  circumstances 
shown,  in  any  county  other  than  Comanche 
county.     It  is  true   that,    if   the  bank  had 
guaranteed  Carter's  obligation  according  to 
the  terms  and  conditions  set  forth  in  Oat- 
tor's    contract    of    purchase,    in    which    he 
agreed  to  make  payment  in  Wise  county,  and 
waiving  the  question  of  the  bank's  author- 
ity to  make  such  a  guaranty,  it  would  like- 
wise be  bound  by  that  part  of  the  agreement 
in  Catter*  a  contract  to  make  payment  at  De- 
catur;   but   no  such  facts  were  alleged,    or 
proved. 

[2]  Therefore  we  conclude  that  the    trial 
court  erred  in  not  sustaining  the  defendant 
bank's  plea    of  privilege,  and  that   for    this 
error  the  Judgment  must  be  reversed  axvd.  the 
cause  remanded.     This  conclusion  la  atr^ngtYi-   " 
ened   by    our    recognition  of   the    rvu.^    tnat 
while  a    surety    is  usually  bound    w\x\».    da» 
principal,   in   one  and  the  same  inatrxv^g-v 
executed  at  the  same  tune  and  on  tv»fe   ~  Jr 
consideration,  a  guarantor's  obUga«.OTj   \3*YAt 
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separate  undertaking,  and  that  ordinarily  a 
guarantor  is  not  subject  to  suit  until  the 
default  and  liability  of  the  principal  credi- 
tor has  been  established.  Garrett  et  al.  v. 
Mobile  Life  Ins.  Co.,  1  White  &  W.  Civ.  Cas. 
Ct.  App.  J  937 ;  Page  v.  Sewing  Machine  Co., 
J3  Tex.  Civ.  App.  327,  34  S.  W.  988 ;  Brandt 
on  Suretyship  and  Guaranty,  {  1 ;  Burge  on 
Sureties,  §157;  12  R.  C.  L.  pp.  1056,  1057; 
20  Cyc.  under  heading  "Guaranty,"  p.  1400. 
While  there  are  several  serious  questions  in- 
volved in  the  determination  of  the  case  on 
the  merits,  yet,  as  the  pleadings  and  proof 
may  be  different  upon  another  trial  in  the 
county  of  the  bank's  domicile,  we  do  not 
deem  it  necessary  or  proper  to  determine,  or 
even  discuss,  such  questions  at  this  time. 

The  Judgment  is  undisturbed  as  to  the  is- 
sue between  plaintiff  and  the  defendant  Cat- 
ter,  and  as  to  the  issues  between  plaintiff  and 
the  defendants  bank  and  Cunningham  the 
judgment  is  reversed,  and  the  cause  remand- 
ed, with  Instructions  to  the  trial  court  to 
tiansfer  the  cause  to  Comanche  county. 

Judgment  undisturbed  in  part,  and  revers- 
ed and  remanded  in  part 


HUDMON  v.  FOSTER  et  al.    (No.  5970.) 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
Nov.  13,  1918.  On  Motion  for  Rehearing, 
Feb.  5,  1919.  Further  Rehearing  Denied 
March  19,  1919.) 

1.  Pleading     <8=»64(l)— Multifariousness— 
Discretion  of  Court. 

Whether  or  not  a  petition  is  multifarious  is 
largely  for  the  discretion  of  the  court. 

2.  Ubury  <{=>16— Nature  and  Character— 
Intent. 

If  the  amount  paid  by  the  borrower  to  the 
lender  in  excess  of  legal  interest  was  intended 
as  compensation  for  the  use  of  money  loaned,  it 
is  usury,  regardless  of  what  manner  or  form 
or  under  what  pretense  cloaked. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Usury.] 

3.  Usury    ®=>119— Nature    of    Contract- 
Questions  of  Fact. 

Where  a  contract  is  not  usurious  on  its 
face,  whether  or  not  it  is  in  fact  usurious  is  a 
question  for  the  jury. 

On  Motion  for  Rehearing. 

4.  Appeal  and  Error  «3=»1008(1)— Review— 
Affirmance. 

In  the  absence  of  material  error  In  the  con- 
duct of  a  case,  an  appellate  court  should  affirm 
the  judgment  of  the  trial  court,  if  it  can  do  so 
upon  any  theory  presented  by  the  pleadings  and 
sustained  by  the  evidence. 


5.  Appeal  and  Error  «3=»1008(1)— Review- 
Questions  of  Fact— Findings  of  Court. 

The  finding  of  a  court  trying  a  case  without 
a  jury  is  entitled  to  the  same  weight  as  the  find- 
ing of  a  jury. 

6.  Usury  <©=j57— Enforcement  of  Contracts 
—Compensation  for  Obtaining  Money. 

Where  one  party  to  a  written  contract 
agreed  to  give  $5,000  in  stock  of  a  corporation 
to  be  organized  by  him,  for  services  to  be  ren- 
dered by  the  other  party  in  finding  some  person 
who  would  make  him  a  loan  of  $17,500,  or  a 
part  thereof,  and,  if  part,  then  to  advance  the 
remainder,  such  contract  will  be  enforced  as 
against  a  claim  of  usury;  no  fraud,  accident, 
or  mistake  being  alleged. 

7.  Usury  «3=»57  —  Nature  and  Elements  — 
Commissions. 

Where  defendants  did  not  loan  or  advance 
to  the  borrower  any  money  but  secured  other 
parties  to  do  so,  the  amount  paid  them  was  not 
for  the  use  or  detention  of  money  belonging  to 
them,  and  was  therefore  not  interest,  so  as  to  be 
usurious. 

8.  Usury    «=>142(4)— Actions    to    Recover 
Penalties— Evidence — Sufficiency. 

In  an  action  to  recover  statutory  penalties. 
for  extorting  usurious  interest,  under  a  contract 
whereby  defendants  were  to  obtain  $5,000  worth 
of  stock  for  themselves  for  providing,  or  finding 
others  willing  to  provide,  a  loan  of  $17,500,  evi- 
dence held  to  support  a  finding  that  the  contract 
was  not  usurious. 

Appeal  from  District  Court,  McLennan. 
County ;  Geo.  N.  Denton,  Judge. 

Action  by  W.  Earie  Hudmon  against  W.  M. 
Foster  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

H.  C  Lindsey,  of  Waco,  for  appellant. 
Allan  D.  Sanford,  of  Waco,  for  appellees. 

Findings  of  Fact. 
JENKINS,  J.  Prior  to  1911,  the  appellant 
and  his  brother  owned  and  operated  a  cotton 
seed  oil  mill  In  the  town  of  Hamilton,  Tex. 
The  enterprise  was  not  successful,  and  the 
mill  hud  been  sold  out  under  deed  of  trust, 
and  bought  in  by  the  creditors,  who  were  the 
bank  at  Hamilton  and  the.  Van  Winkle  Ma- 
chine Company.  The  title  was  In  J.  T. 
James,  president  of  the  Hamilton  Bank,  and 
R,  E  L.  Knight,  as  trustees  for  the  owners. 
They  offered  to  reconvey  the  property  to  ap- 
pellant for  the  sum  of  $17,500.  Appellant 
applied  to  Early  &  Foster  for  a  loan  of  this 
amount.  Mr.  Foster,  with  whom  he  trans- 
acted the  business,  stated  to  him  that  they 
did  not  have  the  money,  but  might  be  able 
to  get  it  for  him.  With  this  end  in  view,  ap- 
pellant went  with  Foster  to  Galveston;  but 
Foster  failed  to  make  satisfactory  arrange- 
ments for  the  money.  On  their  return  trip, 
Foster  spoke  to  Mr.  H.  H.  Shear,  of  Waco, 
with  reference  to  the  matter.  Soon  after- 
wards Mr.  Shear  sent  his  business  associate. 


16 — 'VnT  other  cases  see  same  topic  and  KBY"-NUMBER  Is  all  Key-Numbered  Digests  and  Indexes 
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Mr.  Rowe,  over  to  Hamilton  to  examine  the 
property.  Appellant  came  to  Waco  In  a  few 
days,  and  talked  with  Mr.  Shear  about  the 
matter,  telling  him  what  he  had  In  view,  but 
did  not  try  to  borrow  money  from  him.  Ap- 
pellant's plan  for  obtaining  the  $17,500  was 
this:  There  was  another  oil  mill  at  Hamil- 
ton, and  the  business  men  and  farmers  there 
desired  that  appellant's  mill  should  be  oper- 
ated also,  In  order  to  create  competition.  Ap- 
pellant had  secured  subscriptions  from  vari- 
ous parties  In  and  around  Hamilton  for  cap- 
ital stock  to  the  amount  of  $30,000  in  a  cor- 
poration to  be  organized  to  take  over  the  mill 
theretofore  operated  by  appellant  and  his 
brother.  The  capital  stock  of  the  proposed 
corporation  was  to  be  $60,000,  of  which  ap- 
pellant was  to  take  $35,000.  This  was  alt  ex- 
plained to  Mr.  Poster.  Foster  proposed  to 
appellant  that  he  would  loan  htm  a  part  of 
the  money,  and  undertake  to  secure  the  re- 
mainder for  him,  and,  if  he  succeeded,  he 
was  to  receive  $5,000  paid-up  stock  in  the 
proposed  corporation.    . 

When  these  matters  were  first  discussed 
between  appellant  and  Foster,  Foster  con- 
sulted Mr.  Carrington,  an  attorney,  to  know 
if  he  could  make  such  a  contract  In  a  way  to 
avoid  usury,  and  Mr.  Oarrington  Informed 
him  that  he  could  not  The  following  con- 
tract was  subsequently  drawn  up  and  signed 
by  the  parties: 
"The  State  of  Texas,  County  of  McLennan. 

"TCiis  contract,  entered  into  on  this  the  6th 
day  of  August,  A.  D.  1911,  by  and  between  Eu- 
gene Early  and  Wj  M.  Foster,  hereinafter  called 
Early  &  Foster,  of  McLennan  county,  Texas, 
of  the  one  part,  and  W.  Earle  Hudtnon,  herein- 
after called  Hudmon  of  Hamilton  county, 
Texas,  of  the  other  part,  witnesseth: 

"(1)  That  Hudmon  is  in  need  of  cash  money 
with  which  to  meet  immediate  pressing  demands 
upon  him,  and  to  secure  the  said  cash  money  de- 
sires to  negotiate  a  loan;  that  the  amount  of 
cash  money  absolutely  required  by  Hudmon  is 
$17,500.00;  that  Hudmon  has  applied  to  Early 
&  Foster  to  make  him  a  loan  of  the  said  amount; 
that  Early  ft  Foster  have  not  themselves  the 
cash  money  necessary  to  make  the  said  loan, 
but  have  a  part  thereof,  which  they  are  willing 
to  place  in  such  loan  as  part  thereof,  if  prop- 
erly secured,  and  are  willing  to  attempt  to  find 
some  person  or  persons  who  will  advance  the 
balance  necessary  above  what  Early  &  Foster 
can  furnish  to  make  said  loan  of  $17,500.00; 
that  Early  &  Foster,  at  the  request  of  Hudmon, 
agree  to  try  to  find  such  other  person  or  per- 
sons; that  in  the  event  they  are  able  to  find 
such  other  person  or  persons,  and  succeed  in 
making  the  said  loan  of  $17,500.00  by  them- 
selves and  such  other  person  or  persons  to  Hud- 
mon, then  Hudmon  shall,  as  compensation  to 
Early  ft  Foster  for  finding  such  other  person  or 
persons  and  inducing  them  to  aid  in  making  the 
said  loan,  transfer,  assign,  and  deliver,  or  cause 
to  be  so  done,  capital  stock  of  a'  corporation  to 
be  hereafter  formed,  with  its  domicile  at  Hamil- 
ton, Texas,  to  be  named  Hudmon  Cotton  Oil 
Company,  and  its  purpose  being  the  manufac- 
ture of  cotton  seed  products,  to  the  amount  of 


$5,000.00  par  value,  said  stock  to  be  fully  paid 
up  and  nonassessable;  that  the  said  loan  shall 
be  evidenced  by  the  three  promissory  notes  of 
Hudmon,  payable  to  the  order  of  Early  ft  Fos- 
ter, to  be  held  by  them  for  the  benefit  of  them- 
selves and  said  other  person  or  persons,  bearing 
10  per  cent,  interest  from  date,  to  bear  the  date 
when  the  money  on  the  said  loan  Is  actually  ad- 
vanced to  Hudmon,  payable  at  Waco,  Texas, 
providing  that  failure  to  pay  any  one  of  said 
notes  shall  at  the  option  of  the  holder  or  hold- 
ers of  them  or  either  of  them  mature  all  of 
them,  and  with  the  usual  10  per  cent  attor- 
ney's fee  clause,  one  of  said  notes  for  the  sum 
of  $4,500.00,  due  May  1,  1912,  one  for  the  sum 
of  $500.00,  due  May  1,  1912,  and  the  other  for 
the  sum  of  $12,500.00,  due  May  1,  1913;  that 
contemporaneously  with  the  execution  of  the 
said  notes  Hudmon  shall,  for  the  purpose  of  se- 
curing the  payment  of  the  same,  hypothecate  and 
deposit  with  and  to  Early  &  Foster  shares  of 
stock  in  the  said  corporation,  evidenced  by 
proper  certificates,  to  the  amount  of  $30,000.00, 
and  shall  execute  and  deliver  to  Early  ft  Foster 
an  hypothecation  contract  providing  in  effect 
that,  upon  failure  to  pay  the  said  notes  or  either 
of  them  when  dne,  Early  ft  Foster  shall  have 
the  authority  to  sell  the  said  stock,  either  at 
public  or  private  sale,  after  giving  Hudmon 
ten  days'  notice  in  writing  by  letter  addressed 
to  Hudmon  at  his  then  address,  if  known  to 
Early  &  Foster,  and  if  his  then  address  be  not 
known  to  them,  to  bis  post  office  address  last 
known  to  them,  and  deposited  in  the  United 
States  mail,  said  hypothecation  contract  to  be 
in  such  form  as  to  create  a  lien  in  favor  of 
Early  ft  Foster  upon  the  said  stock  to  secure  the 
said  loan  and  to  give  authority  to  foreclose  to 
the  effect  as  above  stated;  that  it  is  contem- 
plated between  the  parties  that  the  said  cor- 
poration will  be  formed  and  the  said  loan  ne- 
gotiated and  all  of  the  other  things  named  here- 
in done  and  performed  within  about  fifteen  days 
from  this  date,  and  in  less  than  fifteen  days  if 
possible. 

"Witness  the  hands  of  the  parties  in  duplicate', 
both  of  which  are  hereby  declared  to  be  orig- 
inals, the  day  and  date  first  above  written. 

"Eugene  Early. 

"W.  M.  Foster. 

"W.  Earle  Hudmon. 
"Witness:   Allan  D.  Sanford." 

The  following  letter  and  reply  thereto 
were  read  In  evidence: 

"September  2,  1911. 
"Mr.  W.  Earle  Hudmon,  Hamilton,  Texas- 
Dear  Sir:  Referring  to  securing  $17,500.00 
loan  lor  yon,  we  find  that  we  can  do  so  for  $5,- 
000.00  paid-up  stock  in  the  Hudmon  Cotton  Oil 
Company;  this  stock  to  be  delivered  to  us  made 
out  in  our  name.  This  to  be  done  when  the 
$17,500  is  paid. 

"You  understand  we  have  no  money  to  lend, 
and  only  act  as  agent  in  securing  this  money  for 
you. 

"Tours  very  respectfully, 

"Early-Foster  Company, 
"WMF:LW  Per  W.  M.  Foster." 

"Early-Foster  Company,  Waco,  Texas  — 
Gentlemen:  Referring  to  the  above  letter  and 
the  proposed  arrangement  as  to  securing  $17,- 
500.00  loan  for  us,  such  arrangement  is  satisfac- 
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tory,  and  when  the  $17,500.00  la  paid  to  us  we 
will  deliver  to  you  the  $5,000.00  paidrup  stock 
in  the  above-named  oil  company. 

"Yours  respectfully,    W.  >Earle  Hudmon." 

This  letter  was  written  In  the  office  of 
Early-Foster  Company,  In  the  presence  of  ap- 
pellant, and  handed  to  appellant,  and  appel- 
lant dictated  the  reply  in  the  presence  of  Mr. 
Foster. 

Foster  made  a  contract  with  Mr.  Shear  to 
sell  him  two  notes,  one  for  $12,500,  and  one 
for  $5,000,  executed  by  appellant  in  accord- 
ance with  said  contract,  and  secured  by  $20,- 
000  of  the  stock  of  the  Hudmon  Cotton  Oil 
Company  of  Hamilton,  Tex.,  a  corporation 
which  had  been  organized  in  accordance  with 
the  agreement  between  appellant  and  Mr. 
Foster,  for  which  Shear  paid  Foster  $10,000. 
Appellant  executed  his  note  for  $4,500, 
which,  together  with  the  $10,000  of  the  cor- 
porate stock  of  the  Hudmon  Cotton  Oil  Com- 
pany, was  delivered  to  Foster.  With  this 
note  and  collateral,  and  other  collaterals  fur- 
nished by  Foster  and  Early,  they  obtained  in 
Galveston  $7,500.  The  $10,000  obtained  from 
Shear  and  the  $7,500  obtained  in  Galveston, 
under  agreement  with  appellant,  was  paid  to 
Mr.  Chesley,  upon  the  ordter  of  James  and 
Knight,  trustees,  who  executed  the  deed  to 
appellant  in  accordance  with  the  agreement 
as  above  referred  to. 

Subsequently  the  property  of  the  Hudmon 
Cotton  Oil  Company  was  sold,  and  appellant 
paid  his  notes  In  full,  with  10  per  cent.  In- 
terest thereon.  The  stock  of  the  Hudmon 
Cotton  Oil  Company,  which  was  given  to  Ear- 
ly-Foster Company,  was  worth  $5,000  at  the 
time  it  was  delivered  to  them.  This  suit  was 
brought  to  recover  double  the  sum  of  $5,000 
and  the  10  per  cent  interest  paid  on  said 
notes,  all  of  which  appellant  alleged  was  usu- 
rious interest  on  the  money  loaned  him. 

Appellees'  contention  was  that  the  $5,000 
stock  in  the  Hudmon  Cotton  OH  Company 
was  paid  them  for  their  services  in  securing 
the  loan  for  appellant.  The  case  was  tried 
before  the  court  without  ft  Jury,  and  Judg- 
ment was  rendered  for  appellees. 

Opinion. 

In  addition  to  the  facts  above  stated,  this 
suit  was  Instituted  to  recover  $2,500,  alleged 
to  have  been  paid  by  appellant  to  appellees 
under  duress  at  the  time  the  mill  at  Hamil- 
ton was  sold. 

HI  Appellees  excepted  to  appellant's  peti- 
tion as  being  multifarious,  and  the  court  sus- 
tained the  exception.  Appellant  has  assign- 
ed this  action  of  the  court  as  error.  The 
question  of  multifariousness  In  a  petition  is 
one  largely  for  the  discretion  of  the  court. 

Tf  it  be  conceded  that  appellees'  exception 
should  not  have  been  sustained,  we  do  not 
think  appellant  shows  such  injury  thereby  as 
would  call  for  reversal  of  this  case,  if  the 
Judgment  of  the  court  should  be  sustained  on 


the  issue  that  was  tried,  namely,  the,  ques- 
tion of  usury.    Clegg  v.  Varnell,  18  Tex.  304. 

[2]  The  law  .as  applicable  to  the  facts  of 
this  case  may  be  briefly  stated  as  follows: 

If  the  amount  paid  by  the  borrower  to  the 
lender  in  excess  of  the  legal  interest  was  as 
compensation  for  the  use  of  the  money  loan- 
ed, it  is  usury,  whatever  may  be  the  guise  un- 
der which  the  transaction  is  clothed.  In 
such  case  "the  court  should  penetrate  be- 
neath the  lawful  appearance,  and  reach  the 
unlawful  transaction."  Lawrence  v.  Griffen, 
SO  Tex.  401. 

"It  is  quite  immaterial  in  what  manner  or 
form,  or  under  what  pretense  it  is  cloaked,  if  the 
intention  was  to  reserve  a  greater  rate  of  in- 
terest than  the  law  allows  for  the  use  of  money, 
it  Will  vitiate  the  contract  with  the  taint  of 
usury."  Mitchell  v.  Napier,  22  Tex.  129; 
Building  &  Loan  Ass'n  v.  Robinson,  78  Tex. 
169,  14  S.  W.  227,  9  L.  R  A.  292,  22  Am.  St. 
Rep.  86. 

On  the  other  hand,  a  bona  fide  charge  by 
the  lender  in  connection  with  the  loan  will 
not  render  it  usurious.  Boraar  v.  Smith,  195 
S.  W.  965;  Hnddleston  v.  Kempner,  1  Tex. 
Civ.  App.  211,  21  S.  W.  947;  39  Oyc.  981- 
983. 

The  difficulty  in  this,  as  in  many  other  in- 
stances, lies,'  not  In  ascertaining  the  abstract 
principles  of  law,  bat  in  applying  them  to  the 
facts  of  the  case. 

[3]  Where  a  contract  is  not  usurious  on  its 
face,  whether  or  not  it  is  In  fact  usurious  Is 
a  question  for  the  Jury,  or  for  the  court,  if 
tried  without  a  Jury.  Bomar  r.  Smith,  supra ; 
Slaughter  v.  Eller,  196  S.  W.  708. 

We  are  loath  to  disturb  the  Judgment  of  a 
trial  court  on  an  issue  of  fact,  and  if  such 
finding  depended  on  the  credibility  of  wit- 
nesses, or  the  weight  to  be  given  to  their  tes- 
timony, we  would  not  do  so.  In  the  instant 
case  there  is  no  material  conflict  in  the  testi- 
mony of  the  witnesses.  The  Judgment  of  the 
trial  court  is  so  against  the  overwhelming 
weight  of  the  testimony  that  we  are  unwill- 
ing to  let  it  stand;  for  which  reason  the 
Judgment  of  the  trial  court  is  reversed,  and 
this  cause  is  remanded  for  another  trial. 

Reversed  and  remanded 

On  Motion  for  Rehearing. 

On  a  former  day  of  the  present  term  of 
this  court  we  reversed  and  remanded  this 
cause,  upon  the  ground  that  the  judgment  o£  . 
the  trial  court  was  not  supported  by  the  evi- 
dence. After  mature  consideration,  we  have 
concluded  that  we  were  in  error  in  so  hold- 
ing. 

[4,  (]  In  the  absence  of  material  error  In 
the  conduct  of  a  case,  an  appellate  court 
'should  affirm  the  judgment  of  the  trial  court, 
if  it  can  do  so  upon  any  theory  presented  by 
the  pleadings  and  sustained  by  the  evidence. 
The  pleadings  and  the  evidence  in  the  Ixi- 
stant  case  presented  the  issue  that  the  $5,000 
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of  stock  In  the  Hudmon  Oil  Mill  corporation 
was  not  given  to  appellees  for  the  use  of 
money  loaned  or  advanced  by  them  to  appel- 
lant, but  In  payment  for  their  services  In 
finding  a  party  or  parties  who  would  make 
such  loan  or  advancement  In  whole  or  In 
part  to  appellant.  The  court  found  In  favor 
of  appellees,  and,  If  that  finding  was  correct, 
the  proper  Judgment  was  entered.  The  find- 
ing of  a  court  upon  an  issue  of  fact,  trying  a 
case  without  a  Jury,  is  entitled  to  the  same 
weight  as  the  finding  of  a  jury. 

[I]  We  were  Impressed  with  the  Idea  that 
no  sane  man  would  pay  $5,000  for  services 
rendered  In  finding  some  one  who  would  loan 
him  $17,500  at  10  per  cent,  interest,  and  that 
the  payment  of  this  amount  was  really  In- 
tended as  interest  on  the  loan.  The  written 
contract  plainly  specified  that  appellant 
agreed  to  give  $5,000  of  stock  in  the  corpora- 
tion to  be  organized  by  him,  for  services  to 
be  rendered  by  appellees  in  finding  some  per- 
son who  would  make  him  such  loan,  or  a 
part  thereof,  and,  If  only  a  part,  the  remain- 
der to  be  advanced  by  appellees.  If  such 
was  the  real  agreement,  a  court  will  enforce 
the  contract;  no  fraud,  accident,  or  mistake 
being  alleged  or  shown.  Courts  are  not  call- 
ed upon  to  pass  upon  the  wisdom  of  con- 
tracts made  by  parties,  where  the  party  com- 
plaining has  not  been  overreached. 

As  to  $5,000  being  an  extravagant  price  for 
appellant  to  pay  for  finding  some  one  who 
would  loan  him  $17,500,  it  appears  from  the 
record  that  he  might  well  have  considered 
such  a  loan  of  great  value  to  him.  His  mill 
property  had  been  sold,  and  he  could  redeem 
the  same  for  $17,500.  If  he  could  redeem 
this  property,  he  could  organize  a  corpora- 
tion for  $60,000,  of  which  $30,000  would  be 
cash  for  operating  expenses,  and  the  other 
$30,000  was  to  be  issued  to  him,  presumably 
for  the  mill  property,  which  would  cost  him 
but  $17,500.  Such  being  the  facts,  if  he 
could  do  no  better,  or  thought  that  he  could 
not,  he  might  well  have  considered  it  good 
business  to  pay  $5,000  of  his  $30,000  stock  to 
some  one  who  would  find  a  party  who  would 
make  him  the  loan.  At  least,  the  trial  court 
might  have  reasonably  so  found. 

We  stated  in  our  original  opinion  herein 
that  the  stock  was  worth  par.  No  stock  was 
being  bought  or  sold  at  that  time,  except  that 
subscribed  by  business  men  of  Hamilton, 
who,  the  evidence  shows,  took  said  stock  in 
order  that  they  might  secure  competition  In 
the  oil  mill  business  at  that  place.  The  trial 
court  might  well  have  found  that  the  stock 
at  the  time  of  the  transaction  here  under 
consideration  was  of  uncertain  value. 

[7]  Appellees  insist  that  they  did  not  loan 
or  advance  to  appellant  any  money,  but  se- 
cured other  parties  to  do  so.  If  so,  the 
amount  paid  them  was  not  "for  the  use  or 
detention  of  money"  belonging  to  them,  and 


was  therefore  not  interest,  and,  If  not  inter- 
est, it  could  not  be  usury. 

The  record  is  not  clear  as  to  the  $7,500  ob- 
tained in  Galveston,  bnt  the  undisputed  evi- 
dence shows  that  the  $10,000  obtained  from 
Shear  was  advanced  or  loaned  by  Shear  as 
the  result  of  the  efforts  of  appellee  Foster, 
and  for  this  they  were  entitled  to  the  $5,000 
stock  under  the  contract. 

[8]  The  trial  court  might  well  have  found 
that  the  contract  was  a  subterfuge  to  cover 
usurious  Interest,  but,  having  found  to  the 
contrary,  we  have  concluded  that  we  ought 
not  to  set  such  finding  aside  as  being  wholly 
unsupported  by  the  evidence. 

For  the  reasons  stated,  appellees'  motion 
1b  granted,  our  former  judgment  herein,  re- 
versing and  remanding  the  cause,  is  set 
aside,  and  the  Judgment  of  the  trial  court  is 
here  affirmed. 

Motion  granted,  and  Judgment  affirmed. 


AMERICAN   ROADS   MACHINERY   CO.    v. 
CITY  Or  BALLINGBR.    (No.  6049.) 

(Court  of  -Civil  Appeals  of  Texas.    Austin. 

Feb.  12,  1919.    Rehearing  Denied 

March  19,  1919.) 

1.  Municipal  Corporations  «=»905— Suit  on 
Warrant— Petition— Sufficiency. 

In  suit  on  warrants  issued  by  defendant 
city,  plaintiff's  petition  held  insufficient  to  show 
a  compliance  with  Const,  art.  11,  J§  5,  7,  as 
to  making  provision  for  interest  and  sinking 
fund  when  debt  is  created,  or  that  debt  was  to 
be  satisfied  out  of  current  revenues  for  the 
year,  or  some  fund  within  the  immediate  con- 
trol of  the  city,  so  that  the  warrants  were  valid 
without  compliance  with  said  constitutional 
requirement. 

2.  Pleading  dfc=>8(6)— Conclusions. 

In  suit  on  warrants  issued  by  defendant 
city,  allegation  in  petition  that  warrants  were 
given  in  lieu  and  substitution  of  other  valid 
warrants  was  a  mere  conclusion,  insufficient  to 
show  that  warrants  were  valid. 

8.  Municipal  Corporations  <g=>898  —  Issu- 
ance of  Warrants  —  Provision  for  Pay- 
ment. 

Provision  of  statutes  with  relation  to  issu- 
ance of  city  bonds,  which  specifically  requires 
the  city  to  provide  a  fund  to  pay  interest  and 
create  a  sinking  fund,  has  no  application  to  a 
case  where  no  bonds  were  issued,  but  the  debt 
simply  evidenced  by  city  warrants. 

Appeal  from  District  Court,  Runnels  Coun- 
ty; J.  O.  Woodward,  Judge. 

Suit  by  the  American  Roads  Machinery 
Company  ngainst  the  City  of  Balllnger. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.    Affirmed. 


>F«T  Other  cobm  see  tame  topic  and  KEY-NUMBER  in  all  Key-Numbered  Dtgesta  and  Indexea 
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H.  N.  Hickman  and  C.  6.  Whltten,  both  of 
Abilene,  for  appellant. 

A.  K.  Doss  and  C.  P.  Shepherd,  both  of 
Balllnger,  for  appellee. 

BRADY,  J.  Appellant  sued  appellee  upon 
six  certain  warrants  executed  at  various 
dates  during  the  years  1912  and  1913,  and 
aggregating  the  principal  sum  of  $3,751,  be- 
ing renewals  of  other  warrants  issued  by  ap- 
pellee In  1907  to  the  Good  Roads  Machinery 
Company,  as  part  of  the  purchase  price  for 
certain  road  machinery ;  appellant  alleging 
that  it  became  the  owner  of  the  renewal 
warrants  as  an  innocent  holder  for  value 
without  notice  and  before  maturity.  The 
court  sustained  appellee's  general  demurrer 
to  the  petition,  and,  appellant  having  declin- 
ed to  amend,  the  court  rendered  Judgment 
for  appellee,  from  which  this  appeal  is  taken. 

The  material  allegations  of  plaintiffs  pe- 
tition, omitting  the  formal  parts,  are:  That 
appellee  executed  and  delivered  the  warrants 
in  suit  to  Good  Roads  Machinery  Company 
in  payment  for  street  machinery  purchased 
by  appellee  from  said  company  on  July  26, 
1907,  and  that  they  were  substitutes  for  cer- 
tain original  warrants  Issued  during  the 
year  of  the  contract,  and  that  all  of  the  war- 
rants on  their  face  recited  that  they  were 
payable  out  of  the  street  and  bridge  fund. 
That  the  warrants  bear  6  per  cent,  interest 
fromi  date  thereof,  and  were  due  and  pay- 
able at  future  dates,  varying  from  six  months 
from  date  to  three  years  from  date.  That 
the  warrants  bear  the  seal  of  the  city  of 
Balllnger,  and  were  executed  and  delivered 
to  Good  Roads  Machinery  Company  in  re- 
newal and  extension  of  certain  valid  war- 
rants, and  delivered  to  the  company  by  de- 
fendapt  during  the  year  1907  for  street  ma- 
chinery purchased  from  the  company,  the 
same  being  purely  an  interstate  commerce 
transaction.  That  the  warrants  were  exe- 
cuted and  delivered  in  accordance  with  the 
contract  adopted  by  the  city  council  July  26, 
1907,  as  shown  by  the  minutes  of  its  pro- 
ceedings. That  the  original  and  renewal 
warrants  were  In  part  payment  for  the  ma- 
chinery described  in  the  contract,  and  were 
executed  and  delivered  by  order  and  authority 
of  the  city  council,  and  were  payable  out  of 
the  street  and  bridge  fund  of  said  city,  and 
were  a  legal  and  proper  charge  against  said 
fund.  That  the  machinery  was  duly  deliver- 
ed by  the  company  to  the  defendant  city  and 
duly  accepted.  That  prior  to  the  date  of  the 
contract  and  the  issuance  of  the  warrants, 
and  prior  to  the  delivery  of  the  machinery 
and  its  acceptance  by  the  city,  to  wit,  on 
May  17,  1907,  by  ordinance  duly  passed,  as 
shown  on  the  minutes,  the  city  council  had 
levied  a  tax  of  15  cents  on  the  $100  valua- 
tion of  taxable  property  within  the  city  for 
street  and  bridge  purposes  for  the  year  1907, 
moneys  derived  from  said  levy  to  constitute 
the   street   and   bridge   fund    of   the   city. 


That  the  taxable  value  of  the  property  with- 
in the  city  for  the  year  1907  was  about 
$1,619,998,  and  that  the  tax  in  the  sum  of 
15  cents  on  the  $100  valuation  of  such  prop- 
erty has  been  levied  each  succeeding  year 
since  1907.  That  the  tax  which  had  thereto- 
fore been  levied  in  1907  and  the  tax  of  15 
cents  thereafter  levied  each  year  for  street 
and  bridge  purposes  was  ample  and  more 
than  sufficient  to  pay  all  Interest  on  said  war- 
rants as  the  same  accrued,  and  to  pay  off  and 
discharge  said  warrants  at  their  maturity, 
and  provided  more  than  sufficient  funds  to 
pay  the  Interest  thereon  and  provide  a  sink- 
ing fund  of  2  per  cent,  on  the  principal. 
That  the  money  derived  and  to  be  derived 
from  that  fund  amounts  to  several  thousand 
dollars  annually,  and  greatly  in  excess  of 
the  amounts  stipulated  In  the  warrants. 
That  appellant  became  the  purchase*  of  .the 
warrants  from  Good  Roads  Machinery  Com- 
pany before  their  maturity  for  a  valuable 
consideration,  and  that  appellant  is  an  in- 
nocent holder  for  value  without  notice  of 
any  defense  to  the  warrants,  if  there  be  any. 
That  the  city  had  refused  to  pay  the  same, 
although  duly  presented  to  it  for  payment 
at  their  maturity.  That  under  the  law  the 
city  is  and  was  authorized  to  levy  an  annual 
tax  of  15  cents  on  the  $100  valuation  of  prop- 
erty within  its  limits  for  the  improvement 
of  the  roads,  bridges,  and  streets;  and,  the 
city  having  purchased  the  machinery,  and 
having  Issued  warrants  against  the  street 
and  bridge  fund,  the  same  was  an  appro- 
priation of  a  sufficient  amount  of  said  fund 
to  pay  ofT  the  warrants  to  such  purpose,  and 
the  city,  having  failed  and  refused  to  pay  the 
same,  is  liable  to  appellant  in  the  amount 
of  the  warrants.  Appellant  prayed  for  judg- 
ment for  the  amount  of  the  warrants,  with 
interest  thereon,  for  costs,  and  general  re- 
lief. 

Appellant  contends  that  the  petition  stated 
a  good  cause  of  action,  and  that  the  trial 
court  erred  in  sustaining  the  general  demur- 
rer, especially  because  It  had  pleaded  that 
the  warrants  In  suit  were  executed  in  re- 
newal of  "certain  valid  warrants"  issued 
by  the  city  during  the  year  1907,  and  that 
an  appropriation  for  the  payment  of  the 
original  warrants  was  sufficiently  alleged 
as  against  the  general  demurrer;  and  be- 
cause it  was  alleged  that  the  warrants  were 
payable  out  of  a  special  fund,  to  wit,  the 
street  and  bridge  fund,  and  that  at  the  time 
the  original  warrants  were  Issued  the  tax 
of  15  cents  on  the  $100  valuation  for  the 
street  and  bridge  fund  had  already  been  lev- 
led  by  the  city,  and  a  similar  levy  was  made 
in  each  succeeding  year  after  1907. 

Appellee  contends  that  the  obligations 
sued  upon,  as  well  as  the  original  obliga- 
tions, were  void,  because  it  is  not  alleged 
that  at  the  time  they  were  issued  the  city 
had  made  any  provision  to  assess  and  col- 
lect annually  a  sufficient  sum  to  pay  the  in- 
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terest  thereon  and  create  a  sinking  fund  of 
at  least  2  per  cent  thereon,  as  required  by 
sections  5  and  7  of  article  11  of  the  Consti- 
tution; and  that  the  allegations  of  the  pe- 
tition show  that  the  warrants  were  for  a 
debt  not  payable  out  of  the  current  revenues 
for  the  particular  year,  to  bear  Interest,  and 
payable  at  future  dates  of  more  than  one 
year;  and  that  there  are  no  allegations  in 
the  petition  showing  a  compliance  with  the 
constitutional  provision  requiring  provision 
to  be  made  for  the  payment  of  Interest  and 
the  creation  of  a  sinking  fund  to  retire  the 
warrants. 

In  determining  which  of  these  conflicting 
theories  are  correct,  we  will  examine  the 
constitutional  provisions  on  the  subject,  as 
well  as  some  authorities  which  have  con- 
strued and  applied  these  sections  of  the  Con- 
stitution. 

The  applicable  parts  of  the  constitutional 
provisions  relied  upon  by  appellee  are  as 
follows  (article  11,  i  5): 

"No  debt  shall  ever  be  created  by  any  city, 
unless  at  the  same  time  provision  be  made  to 
assess  and  collect  annually  a  sufficient  sum  to 
pay  the  interest  thereon  and  create  a  sinking 
fond  of  at  least  two  per  eent.  thereon." 

Section  7  of  the  same  article: 

"But  no  debt  for  any  purpose  shall  ever  be 
incurred  in  any  manner  by  any  city  or  county 
unless  provision  is  made,  at  the  time  of  creat- 
ing same,  for  levying .  and  collecting  a  suffi- 
cient tax  to  pay  the  interest  thereon  and  pro- 
vide at  least  two  per  cent  as  a  sinking  fund." 

In  the  case  of  City  of  Terrell  v.  Dessalnt, 
71  Tex.  770,  9  S.  W.  593,  the  Supreme  Court 
considered  the  effect  of  these  constitutional 
Inhibitions,  in  a  suit  brought  upon  a  promis- 
sory note  given  for  waterworks  supplies  pur- 
chased by  the  city  of  Terrell,  the  note  being 
payable  two  years  after  date,  with  interest 
at  7  per  cent  from  date,  and  the  note  re- 
cited on  its  face  that  it  was  "payable  out  of 
the  tax  of  V*  of  one  per  cent,  collected  an- 
nually for  general  purposes."  The  court  be- 
low held  that  the  note  was  given  for  current 
expenses,  and  gave  Judgment  against  the 
city.  The  Supreme  Court,  however,  assumed 
the  correctness  of  the  trial  court's  finding 
that  the  note  was  given  for  current  expenses 
of  the  city,  and  yet  held  that  the  transac- 
tion for  which  the  note  was  given  created  a 
debt  against  the  city,  within  the  meaning  of 
the  Constitution ;  and  that  no  provision  hav- 
ing been  made  for  the  payment  of  interest 
and  for  sinking  fund,  as  required  by  the  Con- 
stitution, the  obligation  was  void,  and  judg- 
ment was  rendered  for  the  city.  We  quote 
the  following  language  from:  the  opinion  of 
Associate  Justice  Gaines  in  that  case: 

"We  freely  concede  that  debts  for  the  ordi- 
nary running  expenses  of  a  city,  payable  with- 
in a  year  out  of  the  incoming  revenues  of  the 
year,  and  with  other  indebtedness  not  clearly 


in  excess  of  the  yearly  income  for  general  pur- 
poses, can  be  created  by  a  city.  But  we  think 
that  a  debt  for  current  expenses  in  order  to 
be  valid  without  a  compliance  with  the  con- 
stitutional and  statutory  requirements  to  which 
we  have  referred,  must  run  concurrently  with 
the  current  resources  for  such  purposes,  and 
that  such  a  debt  cannot  be  created  without  such 
compliance,  which  matures  at  such  a  time  as 
would  make  it  ft  charge  upon  the  future  resourc- 
es of  the  city.  It  may  not  be  easy  to  define 
accurately  what  are  the  current  expenses  of  a 
municipality.  But  we  may  ask,  if  a  city  can 
create  a  debt  of  $1,500  for  materials  to  extend 
its  waterworks,  and  make  it  payable  with  in- 
terest one  and  two  years  after  date,  why  may 
it  not  create  an  indebtedness  for  a  larger  sum 
for  any  public  improvement,  which  it  has  the 
power  to  construct,  and  make  it  payable  at  a 
longer  period?  It  is  clear  to  us  that  if  this 
were  permitted  the  provisions  of  our  Constitu- 
tion and  statutes  which  limit  the  power  and 
regulate  the  manner  of  the  creation  of  munici- 
pal indebtedness  would  be  entirely  nugatory." 


McNeal  y.  City  of  Waco,  80  Tex.  83,  38  S. 
W.  322,  is  a  leading  case  upon  this  question. 
The  suit  there  was  to  recover  from  the  city 
of  Waco  the  contract  price  for  materials  and 
the  building  of  certain  underground  cisterns 
for  the  fire  protection  of  the  city.  Judgment 
was  rendered  by  the  trial  court  for  the 
plaintiff,  but  upon  appeal  this  court  held 
that  the  trial  court  should  have  sustained 
the  general  demurrer  to  the  petition,  and 
upon  writ  of  error  the  Supreme  Court  held 
that  this  court  correctly  decided  that  the 
general  demurrer  should  nave  been  sustain- 
ed, and  reversed  and  rendered  the  case  for 
the  city. 

The  Supreme  Court  in  that  case  held  that 
the  constitutional  provisions  have  no  ap- 
plication to  pecuniary  obligations  in  good 
faith  intended  to  be  and  lawfully  payable  out 
of  either  the  current  revenues  for  the  year 
of  the  contract,  or  any  other  fund  within  the 
immediate  control  of  the  corporation,  and 
that  a  warrant  drawn  against  the  current 
revenues  of  the  year  for  one  of  the  ordinary 
expenses  of  the  corporation  for  such  year, 
when  all  the  claims  for  ordinary  expenses 
for  that  year  do  not  exhaust  such  revenues, 
there  being  funds  within  Its  immediate  con- 
trol lawfully  applicable  thereto,  sufficient  and 
in  good  faith  contemplated  by  the  contracting 
parties  to  be  used  in  payment  thereof  when 
due,  is  not  a  debt  within  the  meaning  of  the 
constitutional  provisions  requiring  the  crea- 
tion of  an  interest  and  sinking  fund.  But 
Associate  Justice  Denman  in  the  opinion 
further  stated  that: 

"On  the  other  hand,  an  obligation  binding  the 
city  to  pay  for  a  matter  relating  to  its  ordinary 
expenses,  such  payment  being,  in  contemplation 
of  the  parties,  not  intended  to  be  made  out  of 
the  current  funds  of  the  year  in  which  the  ex- 
penditure is  made  or  in  funds  lawfully  applica- 
ble thereto,  would  be  a  debt  within  the  meaning 
of  the  Constitution." 
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And  he  sums  up  the  holding  In  that  case 
with  this  statement  of  the  law: 

"We  conclude  that  the  word  'debt,'  as  used  in 
the  constitutional  provisions  above  quoted, 
means  any  pecuniary  obligation  imposed  by  con- 
tract, except  such  as  were  at  the  date  of  the 
contract,  within  the  lawful  and  reasonable  con- 
templation of  the  parties,  to  be  satisfied  out  of 
the  current  revenues  for  the  year  or  out  of 
some  fund  then  within  the  immediate  control  of 
the  corporation." 

In  the  case  of  Mineralised  Rubber  Co.  v. 
City  of  Cleburne,  22  Tex.  Civ.  App.  621,  66 
S.  W.  220,  the  appellant  sued  the  city  of 
Cleburne  for  the  possession  of  certain  rub- 
ber fire  hose,  purchased  by  the  city  through 
a  contract  In  which  the  city  agreed  to  pay 
the  sum  of  $750,  payable  in  three  years,  the 
city  reserving  the  right  to  pay  the  purchase 
price  before  the  expiration  of  12  months 
without  interest.  There  was  no  provision 
made  by  the  city  for  the  payment  of  the  debt, 
nor  was  it  contemplated  at  the  time  of  the 
transaction  that  the  indebtedness  was  to  be 
satisfied  out  of  the  current  resources  of  that 
year,  or  out  of  any  fund  within  the  im- 
mediate control  of  the  city.  It  was  held  that 
the  contract  was  void,  because  of  the  fail- 
ure to  make  provision,  at  the  time  of  creat- 
ing the  indebtedness,  for  the  payment  of  In- 
terest and  sinking  fund. 

Other  authorities  to  the  same  effect  might 
be  cited,  but  we  think  the  above  cases  suffi- 
cient to  indicate  the  principles  upon  which 
this  case  must  turn.  We  believe  they  an- 
nounce the  settled  law  of  this  state,  and  we 
will  seek  to  apply  those  principles  to  the 
Instant  case. 

[1]  It  does  not  appear  from  the  averments 
of  plaintiff's  petition  that  the  obligations 
sued  upon  were  given  for  current  expenses 
of  the  city,  or  that  it  was  within  the  rea- 
sonable contemplation  of  the  parties  that  the 
indebtedness  should  be  paid  out  of  the  cur- 
rent revenues  for  the  year  In  which  it  was 
contracted.  The  petition  does  not  allege 
what  were  the  terms  of  the  original  war- 
rants, but  the  warrants  sued  upon  were  exe- 
cuted on  various  dates  In  1912  and  1913,  and 
were  due  and  payable  at  dates  varying  from 
six  months  to  three  years  after  date.  The 
Indebtedness  was  created  In  the  year  1907, 
and  while  it  is  alleged  that  the  same  was 
payable  out  of  the  street  and  bridge  fund  of 
the  city  of  Ballinger,  as  recited  in  the  war- 
rants sued  on,  It  is  not  alleged  that  there  was 
in  such  fund  sufficient  money  to  meet  said 
indebtedness,  even  exclusive  of  the  ordinary 
expenses  for  street  and  bridge  purposes  of 
the  city.  Nor  is  It  alleged  that  any  portion 
of  said  fund  was  set  apart  to  meet  said  debt. 
The  mere  recital  in  the  warrants  that 
they  were  payable  out  of  the  street  and 
bridge  fund,  and  the  mere  averment  that  the 
original  indebtedness  was  to  be  paid  out  of 
such  fund,  does  not  show  that  provision  was 
made  at  the  time  of  the  contract  for  the  pay- 


ment of  this  Indebtedness  out  of  any  fund 
"within  the  Immediate  control  of  the  corpora- 
tion," as  is  stated  in  the  above  decisions  is 
necessary  to  except  the  Indebtedness  out  of 
the '  constitutional  inhibitions. 

If  the  salutary  constitutional  safeguards 
against  municipal  extravagance  and  oppres- 
sive burdens  to  the  taxpayers  could  be  cir- 
cumvented by  a  mere  reference  to  or  desig- 
nation of  a  particular  fund  as  the  source  of 
payment  of  the  contract  or  obligation,  this 
device  would  be  often  resorted  to  and  the 
Constitution  In  effect  nullified*  We  cannot 
give  our  sanction  to  such  a  suggestion.  In 
Terrell  v.  Dessalnt,  supra,  the  obligation  on 
its  face  recited  that  it  was  payable  out  of  the 
general  fund  of  the  city,  and  this  circum- 
stance was  held  unavailing  to  meet  the  con- 
stitutional requirements,  and  It  must  be  so 
in  the  Instant  case. 

Appellant  nowhere  alleges  that  there  was 
In  the  street  and  bridge  fund  for  the  year 
1907  sufficient  money  to  meet  these  obliga- 
tions; nor  that  there  was  a  levy  of  a  tax  suffi- 
cient to  provide  a  sum  necessary  to  discharge 
the  same  in  the  year  in  which  they  were 
contracted,  and  the  Constitution  requires  that 
provision  for  the  payment  of  Interest  and 
sinking  fund  must  be  made  at  the  time  the 
debt  Is  created.  It  is  true  that  appellant 
alleges  that  the  taxable  value  of  the  prop- 
erty within  the  city  limits  for  the  year  1907 
was  about  $1,619,908,  and  that  the  tax  of 
15  cents  on  the  $100.  valuation  was  levied  in 
said  year  and  each  succeeding  year,  and  that, 
"said  tax  which  had  theretofore  been  levied 
In  1907,  and  said  tax  of  15  cents  thereafter 
levied  each  year  for  "street  and  bridge  pur- 
poses, was  ample  and  more  than  sufficient  to 
pay  all  interest  on  said  warrants  as  the 
same  accrued,  and  to  pay  off  and  discharge 
said  warrants  at  their  maturity,  and  pro- 
vide more  than  sufficient  funds  to  pay  the  in- 
terest on  said  warrants,  and  provide  a  sink- 
ing fund  of  2  per  cent,  on  the  principal;  that 
the  money  derived  and  to  be  derived  from 
said  fund  amounts  to  several  thousand  dol- 
lars annually,  and  greatly  In  excess  of  the  ' 
amount  stipulated  In  said  warrants;"  but 
these  averments  do  not  amount  to  an  al- 
legation that  a  sufficient  tax  was  levied  in 
the  year  1907  for  these  purposes.  The  alle- 
gation is  that  the  tax  levied  for  said  year 
and  for  succeeding  years  sufficed  to  provide  a 
sum  in  excess  of  the  amount  of  the  war- 
rants, which  cannot  in  any  event,  take  the 
place  of  the  constitutional  requirement  that 
provision  must  be  made  at  the  very  time  the 
debt  Is  created.  Furthermore,  there  is  no 
averment  that  even  the  total  levies  for  all 
these  years  were  sufficient  to  pay  interest  and 
discharge  the  warrants  at  their  maturity, 
over  and  above  the  current  expenses  of  the 
city  for  street  and  bridge  purposes.  The 
failure  to  make  substantially  these  averments 
was  fatal  to  the  petition,  in  our  opinion. 

Furthermore,  it  appears  from  the  allega- 
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tions  of  the  petition  Itself  that  upon  the  basis 
of  the  taxable  values  therein  set  forth,  and 
the  rate  of  tax  levied  for  the  year  1907,  the 
amount  which  could  be  raised  thereby  In 
that  year  was  wholly  Inadequate  to  dis- 
charge the  contract  and  the  Indebtedness 
sued  upon,  even  excluding  all  current  ex- 
penses of  the  city  for  street  and  bridge  pur- 
poses for  said  year. 

[2]  But  It  Is  further  contended  by  appel- 
lant that  In  its  petition  it  alleged  that  the 
warrants  sued  upon  were  given  in  lieu  and 
substitution  of  other  valid  warrants,  and 
that  this  averment  made  the  petition  good 
as  against  the  general  demurrer.  We  think 
that  this  allegation  Is  a  mere  conclusion  of 
the  pleader,  and  does  not  suffice  to  take  the 
place  of  necessary  facts  to  show  that  the 
warrants  were  valid  and  legal  obligations  of 
the  dty.  It  must  be  taken  in  .connection  with 
all  the  averments  of  the  petition,  which  are 
insufficient,  even  as  against  general  demur- 
rer, to  snow  a  compliance  with  the  consti- 
tutional provisions^  or  to  except  the  Indebt- 
edness sued  upon  from  the  constitutional 
requirements.  v 

We  have  examined,  the  authorities  cited 
by  appellant,  but  we  do  not  regard  any  of 
them  as  In  point  In  this  case.  Among  other 
cases  It  cites  MlteheU.  County  v.  Bank,  91 
Tex.  8«1,  48  S.  -W.  880,  and  Wade  v.  Travis 
County,  174  U.  S.  504,  19  Sup.  Ct.  715,  43  U 
Ed.  1080.  These  cases  both  involved  county 
bond  issues,  and  the  holding  In  each  case 
was  to  the  effect  that,  where  the  statutes 
under  which  the  bonds  were  issued  in  ex- 
press terms  require  that  provision  be  made 
for  the  payment  of  Interest  and  creation  of 
a  sinking  fund  at  the  time  of  the  issuance  of 
the  bonds,  this  was  a  substantial  compliance 
with  the  constitutional  provisions  we  have 
been  discussing ;  that  In  such  a  case  the  law 
makes  the  provision  required  by  the  Consti- 
tution, and  that  it  1b  a  purely  ministerial 
duty  on  the  part  of  the  county  officers  to 
create  the  fund;  and  that  a  mandamus  would 
lie  to  compel  the  performance  of  that  duty,  If 
the  officers  should  fall  to  discharge  it.  We 
know  of  no  statute,  and  we  have  been  cited 
to  none,  which  authorizes  the  issuance  of 
city  warrants  or  the  creation  of  an  indebted- 
ness such  as  is  here  sued  upon,  and  which 
also  makes  provision  for  the  levy  of  a  tax 
by  the  city  officers  to  provide  for  payment  of 
the  interest  and  sinking  fund  required  by  the 
Constitution,  and  which  it  would  be  their 
ministerial  duty  to  provide.  We  see  no  ap- 
parent conflict  between  these  two  decisions 
and  the  cases  we  have  cited.  Certainly  these 
cases  are  not  applicable  to  this  case,  in  our 
opinion.  All  the  other  cases  cited  by  appel- 
lant seem  to  be  to  the  same  effect. 

[3]  There  is  a  provision  In  our  statutes 
with  relation  to  the  Issuance  of  city  bonds, 
which  specifically  requires  the  city  to  provide 
a  fund  to  pay-  interest  and  create  a  sinking 


fund,  which  is  cited  by  appellant,  but  It  has 
no  application  to  this  case,  where  no  bonds 
were  Issued,  but  the  debt  was  simply  evi- 
denced by  dty  warrants. 

We  are  of  the  opinion  that  the  trial  court 
properly  sustained  the  general  demurrer, 
and,  that  being  the  only  question  in  the  case, 
the  judgment  of  the  court  below  will  be  af- 
firmed. 

Affirmed. 


GULP,  0.  ft  S.  F.  RT.  CO.  v.  SCRIPTURE 
et  al.     (Mo.  8968.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Jan.  18,  1919.     On  Motion  for  Rehearing, 

March  8,  1919.) 

1.  INDEMNITY    <ta»8— CONflTBTTOYIOW    Of  CON- 

TBACT— NEGLIGENCE. 

Where  railroad  and  sleeping  car  company 
make  an  Agreement  whereby  latter  agrees  to  in- 
demnify former  against  all  liability  for  injuries 
from  tie  acta  or  omissions,  whether  negligent 
or  wrongful  or  otherwise,  of  the  employes  of 
the  latter,  the  former  was  entitled  to  recover 
over  against  the  latter  for  judgment  recovered 
against  it  because  of' omissions  of  employes  of 
latter,  regardless  of  whether  such  om lesions  con- 
jrtitnted  negligence.  , 

2.  Appeal'  and  Ebbob  «s»1062(l)— Review 
—Harmless  Ebbob— Submission  ot  Issue. 

In  action  'for  injury  to  alighting  passenger, 
submission  of  issue  without  evidence  to  sustain 
it  whether  grounds  were  sufficiently  lighted  to 
reader  it  reasonably  safe  to  alight  from  train 
was  harmless,  where  there  was  undisputed  evi- 
dence that  railroad  was  negligent  in  starting 
train  without  first  ascertaining  if  passenger  had 
safely  alighted. 

3-  AK»bal  and  Ebbob  #=»1062&)— Review 
— Harmless  Ebbob— Submission  or  Issue. 
In  action  for  injuries  to  alighting  passen- 
ger, the  submission  of  question  whether  railroad 
was  negligent  in  failing  to  provide  a  reasonably 
safe  place  for  the  passenger  to  alight,  without 
evidence  sufficient  to  make  question  issuable, 
was  harmless,  where  railroad's  negligence  in 
starting  train  without  ascertaining  if  passenger 
had  safely  alighted  was  established  without  con- 
troversy. 

4.  Damages  <$=>145  —  Pebsonal  Injuby  — 
Pleading— Diminished  Bashing  Capac- 
ity. 

In  personal  injury  action,  petition,  describ- 
ing injuries  and  alleging  that,  "By  reason 
thereof  the  plaintiff  has  been  rendered  unable 
to  follow  his  said  business,  and  permanently 
injuries,"  to  his  damages,  etc.,  held  to  justify 
recovery  of  damages  for  diminished  earning 
capacity ;  the  word  "injuries"  being  a  typo- 
graphical error  which  was  not  misleading. 

5.  Appeal  and  Ebbob  <S=»1173(1)— Disposi- 
tion—Revebsal  in  Pabt. 

In  action  against  railroad  and  sleeping  car 
company,  in  which  the  railroad  asks  for  judg- 
ment over  against  sleeping  car  company  in  case 


<g=»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


270 


210  SOUTHWESTERN  REPORTER 


(Tex. 


judgment  is  recovered  against  it,  where  there 
was  judgment  for  plaintiff  against  railroad  and 
for  sleeping  car  company  as  to  railroad's  plea 
over,  court  on  appeal  therefrom  by  railroad, 
where  the  only  errors  disclosed  are  those  af- 
fecting issue  between  railroad  and  sleeping  car 
company,  will  affirm  the  judgment  in  favor  of 
plaintiff  against  railroad  and  reverse  and  re- 
mand the  judgment  as  to  the  issue  between  rail- 
road and  sleeping  car  company,  in  view  of  rule 
62a  (140  S.  W.  x). 

Appeal  from  District  Court,  Denton  Coun- 
ty;  C.  F.  Spencer,  Judge. 

Suit  by  John  B.  Scripture  against  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany and  the  Pullman  Company,  In  which 
the  defendant  Gulf,  Colorado  &  Santa  F6 
Railway  Company  pleaded  that,  if  judgment 
should 'be  recovered  against  It,  It  have  judg- 
ment over  against  defendant  Pullman  Com- 
pany. Judgment  for  plaintiff  against  the 
Railway  Company  add  for  the  Pullman  Com- 
pany as  to  the  Railway's  plea  over,  and  the 
defendant  Railway  Company  appeals.  Af- 
firmed in  part  and  reversed  and  remanded 
In  part. 

Lee,  Lomax  &  Smith,  of  Ft  Worth,  Terry, 
Cavin  &  Mills,  of  Galveston,  and  H.  R  Wil- 
son, of  Denton,  for  appellant 

Etheredge,  McCormlck  &  Bromberg,  of 
Dallas,  for  appellee  Pullman  Co. 

Owsley  &  Alcorn,  of  Denton,-  for  appellee 
Scripture. 

BUCK,  J.  John  B.  Scripture  sued  the  ap- 
pellant Railway  Company  and  the  Pullman 
Company  for  alleged  injuries  sustained  at 
Krum,  Tex.,  on  the  night  of  April  24,  1916, 
while  plaintiff,  a  passenger  upon  the  Pull- 
man car,  was  disembarking.  Plaintiff  charg- 
ed negligence  on  the  part  of  both  defendants 
In  failing  to  give  him  a  reasonable  oppor- 
tunity to  alight  safely  from  said  car;  In 
failing  to  have  sufficient  light  on  the  plat- 
form of  said  car;  in  falling  to  stop  the  train 
at  Krum  a  sufficient  length  of  time  to  en- 
able plaintiff  to  safely  disembark;  in  failing 
to  have  sufficient  light  on  the  ground  or 
platform  upon  which  plaintiff  landed;  in 
falling  to  assist  plaintiff  to  alight;  In  fall- 
ing to  place  the  box  upon  which  plaintiff  was 
to  step  securely  fixed  on  the  ground;  In 
failing  to  have  the  ground  where  the  box 
was  placed  reasonably  level  and  smooth,  so 
that  the  box  placed  thereon  would  not  over- 
turn, etc.  Defendant  railway  company  set 
up  various  defenses,  and  further  pleaded 
that  If  any  judgment  should  be  recovered 
against  It  that  it  have  judgment  over  against 
the  Pullman  Company. 

Before  or  during  the  trial  plaintiff  dis- 
missed his  action  against  the  Pullman  Com- 
pany, and  Judgment  was  recovered  for  him 
against  the  Railway  Company  in  the  sum 
of  $5,000  damages  for  personal  injuries,  and 
$325  for  doctor  and  drug  bills,  and  in  favor 


of  the  Pullman  Company  as  to  the  defend- 
ant's plea  over.  The  Railway  Company  has 
appealed. 

The  appellant  has  presented  a  brief  con- 
taining 20  assignments  of  error,  some  di- 
rected to  alleged  errors  affecting  Issues  be- 
tween It  and  the  plaintiff,  and  others  com- 
plaining of  alleged  errors  as  to  the  issues 
between  the  defendant  and  the  Pullman  Com- 
pany. As  the  appellant  has  devoted  most  of 
its  brief  to  the  latter  group  of  assignments, 
we  will  first  consider  them. 

The  defendant  Railway  Company  pleaded 
that  there  was  a  contract  existing  between 
It  and  the  Pullman  Company  by  virtue  of 
which  the  Pullman  Company  was  to  provide 
Its  own  employes  and  servants  for  the  col- 
lection of  fares  charged'  for  the  sleeper,  and 
for  the  services  of  receiving  and  discharging 
passengers  from  said  cars,  and  that  by  the 
terms  of  said  contract  the  Pullman  Com- 
pany had  agreed  to  indemnify  and  save 
harmless  the  Railway  Company  against  all 
liability  and  claims  for  injuries  to  persons 
arising  from  the  acts  or  omissions,  whether 
negligent  or  wrongful  or  otherwise,  ot  the 
employes  of  the  Pullman  Company  In  the 
line  of  their  employment.  It  further  alleg- 
ed that  1*  it.  were  true  that  plaintiff  sus- 
tained the  injuries  alleged  by  him  as  the 
result  of  the  failure  to  afford  him  a  reason- 
able opportunity  to  safely  alight  from  said 
sleeping  car  and  train  at  Krum,  or  because 
of  Insufficient  light  on  the  platform  or  at  the 
place  he  attempted  to  get  off  the  car,  or  be- 
cause a  sufficient  time  was  not  allowed  him 
to  alight  from  the  car,  etc.,  said  acts  of  neg- 
ligence, If  any,  were  the  acts  of  the  Pull- 
man Company's  employes,  and  that  the  Rail- 
way Company  was  entitled  to  a  judgment 
against  the  Pullman  Company  for  any  re- 
covery had  against  It.  The  evidence  tends 
to  establish  the  following  state  of  facts: 
Plaintiff  boarded  appellant's  train  at  Ft 
Worth  on  the  night  of  April  24th,  for  the 
purpose  of  going  to  Krum,  having  purchased 
a  ticket  before  boarding  the  train,  and  pay- 
ing the  Pullman  fare  on  the  train.  The 
train  stopped  at  Krum  one  minute,  as  tes- 
tified to  by  the  railway  conductor.  When  it 
reached  the  station,  and  after  it  had  stopped, 
the  Pullman  porter  notified  the  plaintiff, 
who  was  in  the  smoker  of  the  Pullman  or  in 
the  aisle  of  the  car  and  walking  towards  the 
door  opening  onto  the  platform  from  which 
he  was  to  alight  Before  the  plaintiff  de- 
scended the  steps,  or  as  he  was  doing  so,  the 
conductor  cried,  "All  aboard."  The  rail- 
way porter  and  the  brakeman  on  the  ground 
near  the  steps  of  the  parlor  car  answered, 
"All  right  here."  The  train  started  with  a 
slight  jerk  as  plaintiff's  foot  reached  the 
last  step  and  as  he  was  preparing  to  step 
onto  the  box  which  had  been  placed  under 
and  in  front  of  the  Pullman  car  steps.  As 
he  stepped  onto  the  box  it  turned  over,  and 
plaintiff  fell  prone  on  the  ground  and  on 
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top  of  the  box,  with  bis  arm  on  the  nil 
under  the  car.  The  Pullman  porter  jerked 
him  out  from  under  the  car  and  raised  him 
to  a  standing  position,  and  then  ran  to  over- 
take the  train,  which  was  moving.  The  con- 
ductor and  hrakeman  of  the  train  did  not 
know  that  any  accident  had  happened  until 
the  train  bad  gotten  gome  distance  from 
Krum.  When  plaintiff  attempted  to  stand, 
his  leg  gave  way,  and  he  fell  again  to  the 
ground.  Persons  at  the  station  ran  to  his 
assistance,  placed  him  on  a  door,  and  car- 
ried him  to  a  nearby  drug  store,  where  he 
received  medical  attention. 

The  evidence  was  that  bis  injuries  were 
serious,  consisting,  in  part,  of  a  fracture  of 
the  patella  of  his  left  leg  and  the  bruising 
and  injuring  of  his  left  hip  and  shoulder. 
Appellant's  conductor,  Wyman,  testified: 
That  he  knew  at  the  time,  or  before  the 
train  stopped,  that  there  was  a  passenger 
In  the  Pullman  car  for  Krum;  that  the 
train  conductor  Is  supposed  to  stop  the  train 
at  the  station,  and  if  the  passenger  on  the 
Pullman  car  has  not  gotten  off  when  the 
warning,  "All  aboard,"  is  given  by  the  con- 
ductor, it  is  the  duty  of  the  Pullman  em- 
ployes to  notify  the  train  conductor  to  "Wait 
a  minute."  If  all  the  Pullman  passengers  are 
off  the  cars  the  Pullman  porter  makes  no  re- 
ply. That  on  the  night  in  question  he  did 
not  hear  the  Pullman  porter  make  any  an- 
nouncement that  the  passenger  had  not 
alighted,  or  any  request  to  wait.  That  It 
was  a  dark  night,  and,  while  he  could  see 
the  porter  standing  near  the  steps  of  the 
Pullman  car,  he  did  not  see  the  passenger. 
That  the  brakeman  was  between  him  and  the 
Pullman  car,  and  the  latter  was  there  to 
discharge  his  duty  as  a  railway  brakeman, 
but  that  he  was  not  in  charge  of  the  Pull- 
man car.  That  he  supposed  if  the  brake- 
man  had  noticed  that  the  passenger  had  not 
gotten  off  the  train,  he  would  hare  informed 
the  witness  of  that  fact,  and  asked  him  to 
wait.  That  when  the  brakeman  and  the 
Pullman  porter  answered,  "All  right  here," 
he  gave  the  signal  for  the  train  to  start. 

Section  12  of  the  contract  between  the 
Railway  Company  and  the  Pullman  Compa- 
ny provides: 

"The  Pullman  Company  agrees  to  indemnify 
and  save  harmless  the  Railway  Company 
against  all  liabilities  and  claims  for  loss  or 
damage  to  or  destruction  of  property  and  for 
injuries  to  persons  or  death  as  follows.  •  •  • 
All  claims  and  liabilities  arising  from  the  acts 
or  omissions  whether  negligent  or  wrongful  or 
otherwise,  of  employes  of  the  Pullman  Company 
in  the  line  of  their  employment." 

[1]  The  court,  In  charging  upon  the  Issues 
between  the  appellant  and  the  Pullman  Com- 
pany, Instructed  the  jury,  in  effect,  that,  if 
they  should  find  that  the  Injuries  to  plaintiff 
were  caused  by  the  negligent  failure  of  the 
Pullman  employes,  and  that  such  negligence 
was  the  proximate  cause  of  plaintiff's  In- 


juries; the  Railway  Company  would  be  en- 
titled to  judgment  over  against  the  Pullman 
Company  for  whatever  sum  they  should  find 
against  the  Railway  Company.  The  Rail- 
way Company  objected  to  this  paragraph 
of  the  charge,  on  the  ground  that  under  it 
the  jury  were  instructed  that  before  they, 
could  find  against  the  Pullman  Company,  as 
to  appellant's  plea  over,  they  were  required 
to  find  that  said  porter's  acts  or  omissions, 
causing  or  contributing  to  cause  the  inju- 
ries, constituted  negligence,  while  under  the 
contract  between  the  two  companies  the 
Pullman  Company  would  be  liable  In  the 
way  of  Indemnification  to  the  Railway  Com- 
pany if  the  plaintiff's  injuries  were  caused 
by  any  acts  or  omissions  in  the  line  of  the 
employment  of  the  Pullman  Company's  em- 
ployes, whether  such  acts  or  omissions  were 
negligent  or  not  The  appellant's  fifteenth 
assignment  Is  directed  to  this  alleged  err 
ror,  and  In  Its  sixteenth  assignment  it  com- 
plains of  the  failure  of  the  court  to  submit 
a  requested  charge,  in  substance,  that  if  the 
Jury  should  find  that  plaintiff  was  injured, 
but  that  such  injury  was. due  to  and  proxi- 
mately caused  by  the  failure  of  the  Pull- 
man Company's  porter  to'  properly  and  safe- 
ly place  the  foot  box,  or  the  failure,  if  any, 
of  the  Pullman  Company  to  furnish  sufficient 
light  In  the  vestibule,  of  its  sleeping  car 
from  which  plaintiff  was  alighting,  or  the 
failure,  if  any,  of  the  said  Pullman  Compa- 
ny's employes  In  charge  of  such  car  to  stop 
or  request  the  stopping  of,  defendant's  train 
until  plaintiff  could  alight  therefrom,  the 
jury  would  find  in  favor  of  the  Railway 
Company  against  said  Pullman  Company, 
whether  said  acta  or  omissions  of  the  Pull- 
man Company's  employes  were  found  to  be 
negligent  or  wrongful  or  otherwise.  We 
have  come  to  the  conclusion  that  this  request- 
ed charge  should  have  been  given.  The  rail- 
way conductor  testified: 

"The  negro  porter  never  does  say  anything 
hardly ;  he  bad  not  given  me  any  signal  on  this 
night.  When  I  holloaed,  'All  aboard,'  it  was 
his  duty  to  notify  me  if  the  passenger  was  not 
off.  *  *  *  It  is  the  duty  of  the  Pullman 
employes  to  notify  me  when  their  passengers 
are  not  off ;  they  never  do  notify  me  when  they 
are  all  off." 

None  of  the  Pullman  employes  testified, 
nor  is  there  any  explanation  given  in  the 
record  as  to  why  they  did  not  testify.  The 
evidence  seems  uncontradicted  that  the  Pull- 
man porter,  at  the  time  or  before  the  train 
started,  gave  no  notice  to  the  train  con- 
ductor that  the  plaintiff  had  not  alighted. 
It  is  further  in  evidence  that  when  plain- 
tiff's foot  stepped  on  the  box  it  turned  over, 
though  the  plaintiff  testified  that  he  thought- 
the  turning  of  the  box  was  caused  by  the 
movement  of  the  train  and  the  pressure  of  his 
foot.  There  is  a  statement  of  the  plaintiff 
In  the  record  that  the  box  was  placed  too 
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far  under  the  steps.  There  is  further  ev- 
idence that  at  the  landing  place  where  plain- 
tiff alighted  there  were  large  rocks,  but  that 
at  the  same  time  there  was  sufficient  smooth 
ground  for  the  box  to  be  placed  thereon  in 
a  secure  position.  It  may  be  that  if  the 
charge  requested  had  been  given  the  Jury 
would  have  found  that  the  acts  or  omissions 
of  the  porter  in  the  respects  indicated,  in- 
ducing and  concurring  with  the  negligence 
of  appellant  in  starting  the  train  at  the  time 
it  did,  caused,  or  contributed  to  cause,  plain- 
tiff's injuries,  though  they  were  unwilling 
to  find  that  such  acts  or  omissions  were  neg- 
ligent The  Pullman  Company  had  con- 
tracted with  the  -Railway  Company  to  in- 
demnify it  for  any  liability  arising  out  of 
the'  acts  or  omissions  of  the  former's  em- 
ployes in  the  line  of  their  employment,  ir- 
respective of  whether  such  acts  or  omis- 
sions were  negligent  or  not.  Judge  Richard 
Coke  said  in  Menard  v.  Sydnor,  29  Tex.  287, 
262: 

"As  men  bind  themselves,  so  must  they  stand 
bound.  When  the  terms  of  a  contract  are  free 
from  ambiguity,  and  not  such  a»  are  against  the 
policy  of  the  law  to  enforce,  they  establish  the 
rights  of  the  parties  in  the  subject-matter,  which 
will  be  protected  and  enforced  by  the  courts." 

Therefore  we  sustain  the  sixteenth  as- 
signment, which  will  necessitate  a  reversal 
of  the  judgment  as  between  the  appellant 
and   the   Pullman   Company. 

There  are  objections  urged  by  the  Pullman 
Company  to  the  consideration  of  various  as- 
signments, but  we  do  not  think  such  objec- 
tions are  well  taken.  We  do  not  think  that 
the  court  would  have  been  justified  in  in- 
structing the  jury  to  peremptorily  find  in 
favor  of  appellant  and  over  against  the  Pull- 
man Company  for  any  Judgment  obtained  by 
plaintiff,  and  hence  overrule  the  first  and 
second  assignments. 

[2]  We  think  the  negligence  of  the  appel- 
lant in  starting  the  train  at  the  time  it  did, 
without  first  learning  whether  the  Pullman 
passenger  had  alighted,  was  established 
without  controversy,  and,  therefore,  the  third 
and  fourth  assignments,  complaining  of  the 
seventh  paragraph  of  the  court's  charge, 
wherein  the  jury  were  permitted  to  find,  un- 
der the  conditions  there  stated,  that  the  de- 
fendant was  liable  for  and  on  account  of  the 
failure  to  have  the  premises  and  grounds 
sufficiently  lighted  to  render  it  reasonably 
safe  to  so  alight,  are  overruled,  without  the 
determination  of  whether,  there  was  suffi- 
cient testimony' to  make  issuable  the  question 
of  the  defendant's  negligence  in  respect  to 
having  the  grounds  lighted. 

[3]  For  the  same  reason  we  overrule  the 
fifth  and  sixth  assignments,  directed  to  the 
alleged  error  of  the  court  in  submitting  to 
the  Jury  the  question  of  whether  the  de- 
fendant was  guilty  of  negligence  in  falling  to 
provide  a  reasonably  safe  place  for  plaintiff 
to  alight.  j 


[4]  The  ninth  assignment  complains  of  the 
submission  in  the  charge  of  the  question  of 
plaintiff's  diminished  capacity  to  labor  and 
earn  money  In  the  future  because,  as  claim- 
ed, there  was  no  basis  in  the  petition  for  the 
recovery  of  damages  of  this  character.  The 
petition  alleged  that- 
Prior  to  the  injuries  "plaintiff  was  an  able- 
bodied,  healthy,  young  man,  of  the  age  of  25 
years,  and  was  engaged  in  the  stock  and  cattle 
business,  and  was  able  to  earn  $1,000  per  year, 
bat  that  by  reason  of  the  carelessness  and  neg- 
ligence of  the  defendants,  as  aforesaid,  the  inju- 
ries above  mentioned  were  inflicted  upon  him, 
a  portion  of  said  injuries  being  the  breaking 
of  the  patella,  or  kneecap,  and  by  reason  there- 
of the  plaintiff  has  been  rendered  unable  to  fol- 
low his  said  business,  and  permanently  inju- 
ries," to  his  damage,  etc. 

Evidently  the  word  "injuries"  was  a  ty- 
pographical error,  and  the  word  "injured" 
was  intended,  and  no  one  reading  the  para- 
graph .  could  be  misled  as  to  the  intention 
of  the  pleader  to  allege  that  permanent  In- 
juries were  Inflicted,  and  that  in  the  future 
plaintiff  would  suffer  from  the  breaking  of 
his  patella  or  kneecap.  The  character  of  the 
Injuries  alleged  is  such  that  more  or  less  In- 
capacity to  labor,  considering  plaintiff's  oc- 
cupation, would  follow.  Though  the  alle- 
gations upon  this  issue  are  not  as  specific 
and  detailed  as  they  might  properly  be,  yet 
we  think  they  are  sufficient  to  Justify  the 
admission  of  the  testimony  as  to  future  In- 
juries, and  the  submission  of  a  charge  there- 
on, if  such  testimony  was  introduced,  which 
the  record  discloses  to  be  the  case. 

Without  attempting  to  discuss  each  of  the 
other  assignments  separately,  it  is  sufficient 
to  say  that  we  have  carefully  considered 
them  and  find  no  reversible  error,  and  that 
they  are  therefore  overruled. 

[S]  As  we  have  concluded  that  the  Issues 
between  the  appellant  and  the  Pullman  Com- 
pany on  the  one  band  and  the  appellant  and 
the  plaintiff  on  the  other  are  separable,  and 
that  no  injustice  will  be  done  any  party  in- 
volved by  a  reversal  and  remanding  as  to 
that  part  of  the  case  affecting  appellant  and 
the  Pullman  Company  and  the  affirmance  of 
the  judgment  below  in  favor  of  the  plaintiff, 
and  that  the  error  disclosed  affects  only  the 
Issues  between  the  two  companies,  it  is  the 
judgment  of  this  court  that  the  judgment 
below  be  affirmed,  in  so  far  as  the  issue 
between  the  plaintiff  and  the  Railway  Com- 
pany are  concerned,  and  that  the  judgment 
be  reversed  and  remanded  as  to  the  issue 
between  the  Pullman  Company  and  the  Rail- 
way Company.    See  rule  62a  (148  S.  W.  x). 

Affirmed  in  part  and  reversed  and  remand- 
ed in  part 

On  Motion  for  Rehearing. 

The  appellant,  Gulf,  Colorado  &  Santa  Fe 
Railway  Company,  and  the  appellee  Pullman 
Company  have  each  filed  a  motion  for  re- 
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bearing.  We  have  carefully  examined  ap- 
pellant's motion,  and  do  not  find  any  reason 
to  change  the  conclusions  heretofore  reach- 
ed as  to  the  Issues  between  It  and  the  plain- 
tiff; therefore  we  overrule  appellant's  mo- 
tion for  rehearing. 

In  appellee  Pullman  Company's  motion  It 
is  urged  that  the  trial  court  was  authorized 
to  refuse  the  special  charge  requested,  to 
the  refusal  of  which  the  sixteenth  assign- 
ment Is  leveled.  A  portion  of  the  request- 
ed Instruction  is  as  follows:  - 

"Now,  therefore,  if  you  believe  that  plaintiff 
was  injured,  but  that  such  injury  was  due  to 
and  proximately  caused  by  the  failure,  if  any, 
of  the  Pullman  Company's  porter  to  properly 
and  safely  place  the  foot  box,  or  the  failure,  if 
any,  of  the  Pullman  Company  to  furnish  suffi- 
cient light  in  the  vestibule  of  its  sleeping  car 
from  which  plaintiff  was  alighting,  or  failure, 
if  any,  of  said  Pullman  Company's  employes  in 
charge  of  such  car  to  stop  or  request  the 'stop* 
ping  of  defendant's  train  until  plaintiff  could 
alight  therefrom ;  and  if  you  further  believe 
that  the  omissions,  If  any,  of  said  Pullman 
Company  employes  in  the  respects  here  stated 
were  in  line  of  their  employment— you  will  find 
in  favor  of  said  Gulf,  Colorado  &  Santa  Fe 
Railway  Company  against  said  Pullman  Com- 
pany for  the  amount  of  the  verdict,  if  any,  you 
may  return  in  plaintiff's  favor  and  against  said 
Railway  Company." 

It  Is  urged  that  the  uncontradicted  evi- 
dence establishes  the-  sufficiency  of  the  light 
In  the  vestibule  of  the  Pullman  Company's 
car  to  enable  the  plaintiff,  as  a  passenger, 
to  alight  from  said  ear  with  safety;  that, 
therefore,  the  trial  court  was  authorized  to 
decline  to  give  to  the  jury  an  Instruction 
submitting  an  issue  which  the  evidence  fail- 
ed to  raise.  In  Olds  Motor  Works  v.  Church- 
ill, 176  8.  W.  787,  In  discussing  the  sufficien- 
cy of  an  assignment  to  call  the  attention  of 
the  trial  court  to  an  error  In  the  charge  giv- 
en, whether  such  error  be  one  of  mere  omis- 
sion or  a  positive  misapplication  of  law.  It 
is  said: 

"With  reference  to  this  matter,  we  believe 
the  rule  to  be  that  when  the  court  fails  to 
charge  on  a  material  issue,  and  a  special  charge 
is  requested,  though  incorrect,  but  sufficient  to 
call  the  court's  attention  to  the  omission,  the 
court  should  submit  a  proper  instruction  on 
that  issue ;  and,  if  proper  exception  is  taken  to 
such  failure  of  the  court,  and  a  separate  as- 
signment is  presented,  both  in  the  motion 
for  new  trial  in  the  court  below  and  in  appel- 
lant's brief,  he  may  successfully  urge  the  error 
of  omission  in  the  appellate  court.  But  when 
the  court  has  submitted  a  correct  general  pres- 
entation of  the  issue,  if  either  party  desires  a 
fuller  charge  on  that  issue,  be  must  tender  to 
the  court  a  correct  charge,  and,  upon  his  fail- 
ure to  do  so,  he  cannot  avail  himself  of  the 
*    *    •    omission" — citing,  authorities.. 

But  can  It  be  reasonably  said  that  the 
charge  given  In  the  instant  case,,  and  to  the 


giving  af  which  the  fifteenth  assignment  is 
directed,  Is  correct  as  far  as  It  goes,  and 
that  any  error  is  merely  one  of  omission? 
If  defendant  Railway  Company  was  entitled 
to  the  presentation  of  the  defense  of  the 
torms  of  that  provision  In  the  contract  be- 
tween it  and  the  Pullman  Company,  such  de- 
fense did  not  In  any  sense  depend  on  the 
question  of  negligence  of  the  Pullman  Com- 
pany's employes  In  causing,  or  contributing 
to  cause,  the  Injury  to  plaintiff,  but  was 
entirely  independent  of  the  question  of  neg- 
ligence. If  the  Railway  Company  had  the 
right  to  enforce  the  contract  of  indemnity 
according  to  Its  terms — and  no  question  Is 
here  raised  as  to  such  right — we  are  of  the 
opinion  that  it  was  positive  error  to  limit 
such  right  to  Indemnity-  to  a  showing  of 
negligence  on  the  part  of  the  Pullman  Com- 
pany. 

The  court  In  Its  main  charge,  and  follow- 
ing the  Instruction  challenged  in  the  fif- 
teenth assignment,  Instructed  the  jury  that 
the  burden  of  proof  was  on  the  Railway 
Company,  as  between  it  and  the  Pullman 
Company,  to  show  facts  by  a  preponderance 
of  evidence  which  entitled  the  Railway  Com- 
pany to  have  a  judgment  over  against  the 
Pullman  Company,  and  If  It  had  failed  so 
to  do  the  jury  would  find  in  favor  of  the 
Pullman  Company  upon  that  Issue.  This 
Instruction  placed  the  burden  of  proof  on 
the  Railway  Company,  before  it  would  be 
entitled  to  a  judgment  over  against  the  Pull- 
man Company  to  establish  negligence  on  the 
part  of  the  Pullman  Company's  employes 
proximately  causing,  or  contributing  to 
cause,  the  injury  to  plaintiff.  This  last  In- 
struction, taken  in  connection  with  the  for- 
mer Instruction,  makes  the  charge,  as  a 
whole,  an  affirmative  error  against  appel- 
lant Hence  we  overrule  appellee  Pullman 
Company's  motion  for  rehearing. 


GEORGIA   CASUALTY   CO.   v.    GRIESEN- 

BECKetux.    (No.  0042.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
March  12,  1919.) 

1.  Master  and  Servant  «=>417(1)— Work- 
men's Compensation  Act— Suit  to  Cancel 
and  Annul  Order  and  Award. 

A  suit  by  insurer  under  Vernon's  Ann.  Civ. 
St  Supp.  1918,  art  5246—44,  to  annul  and 
cancel  an  award  of  the  Industrial  Accident 
Board  made  under  article  5246-14,  is  not 
strictly  speaking,  an  appeal,  and  the  trial  is  de 
novo;  the  effect  being  similar  to  that  of  an  ap- 
peal from  the  justice  court  judgment 

2.  Master  and  Servant  <8=>398  —  Work-' 
men's  Compensation  Act— Action  to  Set 
Aside  Award— Amount— Jurisdiction. 

Where  an  Insurer  brings  a  suit  to  set  aside 
the  findings  and  award  of  the  Industrial  Acci- 
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dent  Board  under  Vernon's  Ann.  Civ.  St  Supp. 
1918,  art  5246—44,  the  issue  to  be  tried  is,  not 
the  collection  of  the  -sum  of  weekly  payment* 
due  under  the  award,  but  the  determination  of 
the  full  amount  of  insurer's  liability  that  might 
be  recovered  under  article  5240 — 14,  and,  where 
such  amount  is  in  excess  of  $500,  the  district 
court  has  jurisdiction. 

Appeal  from  District  Court,  Bastrop  Coun- 
ty;   R.  J.  Alexander,  Judge. 

Proceeding  by  A.  Griesenbeek  and  wife  for 
an  award  for  the  death  of  their  son,  A.  C 
Griesenbeek,  while  an  employe1  of  the  Bas- 
trop Water,  light  ft  Ice  Company,  before  the 
Industrial  Accident  Board  in  which  an  award 
was  made  against  the  insurer  Georgia  Cas- 
ualty Company,  which  filed  an  original  pe- 
tition in  the  district  court  to  cancel  and 
annul  the  order.  From  a  Judgment  dismiss- 
ing the  suit  for  want  of  Jurisdiction,  plain- 
tiff appeals.  Reversed  and  remanded  for 
new  trial. 

Orgain,  Butler  ft  Bolinger  and  Y.  D.  Car- 
roll, all  of  Beaumont,  for  appellant 

Maynard  ft  Maynard,  of  Bastrop,  for  ap- 
pellees. 

Nature  and  Result  of  the  Suit 

JENKINS,  J.  We  copy  from  appellant's 
brief,  as  follows: 

"On  August  25,  1917,  the  Georgia  Casualty 
Company  filed  its  first  original  petition,  alleg- 
ing that  it  was  a  corporation,  organized  under 
the  laws  of  the  state  of  Georgia,  that  it  had  a 
permit  to  do  business  in  the  state  of  Texas,  that 
the  defendants  resided  in  Bastrop  county,  al- 
leging, among  other  things,  that  on  the  28th 
day  of  March,  1917,  A.  C.  Griesenbeek,  the  son 
of  the  appellees  here,  was  killed  in  the  town  of 
Bastrop,  Tex.;  that  he  was  employed  by  the 
Bastrop  Water,  Light  ft  Ice  Company;  that 
said  company  was  a  subscriber  under  the  terms 
of  the  Employers'  Liability  Act  of  the  State  of 
Texas  [Acts  33d  Leg.  c.  179  (Vernon's  Sayles' 
Ann.  Civ.  St  1914,  arts.  5246h-5246zzzz)] ; 
that  the  mother  and  father  of  the  said  A.  C. 
Griesenbeek  filed  a  claim  with  the  Industrial 
Accident  Board  for  compensatory  insurance; 
that  on  the  27th  of  July,  1917,  said  board  en- 
tered an  order  to  the  effect  that  the  legal  bene- 
ficiaries of  A.  C.  Griesenbeek,  deceased,  were 
entitled  to  receive  of  and  from  the  Georgia  Cas- 
ualty Company  compensation  for  the  death  of 
said  A.  C.  Griesenbeek  at  the  rate  of  $6.92  per 
week  for  a  period  of  360  weeks  from  the  date 
of  accident  The  said  Georgia  Casualty  Com- 
pany, in  its  petition,  prayed  that  said  order  be 
canceled  and  annulled. 

"Thereafter  defendant,  on  February  4,  1918, 
filed  its  original  answer,  and,  among  other 
pleas,  filed  a  plea  to  the  jurisdiction  of  the 
district  court  alleging  that  it  appeared  from 
plaintiff's  petition  that  the  amount  of  the  con- 
troversy, exclusive  of  interest  amounted  to 
less  than  five  hundred  dollars  ($500.00);  and 
the  court,  on  a  hearing  of  the  plea  to  the  juris- 
diction, in  all  things  sustained  same,  and  dis- 
missed plaintiff's  suit     The  plaintiff  then  and 


there  excepted,  the  same  being  entered  Febru- 
ary 5,  1918.  Thereafter  plaintiffs'  motion  for 
a  new  trial,  filed  February  7,  1918,  was  over- 
ruled February  7,  1918.  Plaintiff  then  and 
there  excepted,  giving  notice  in  open  court  of 
appeal  to  the  Court  of  Civil  Appeals  of  the 
Third  Supreme  Judicial  District  of  Texas. 
In  due  time  plaintiff  filed  an  appeal  bond,  Feb- 
ruary 28,  1918;  and  this  cause  is  now  duly 
and  properly  before  this  court" 

Opinion. 

There  may  be  some  question  whether  this 
case  arose  under  the  original  Workmen's 
Compensation  Act,  or  under  the  amended 
act  Appellees,  in  their  brief,  state  that  the 
same  is  immaterial,  and  we  will  accept  that 
view  of  the  case. 

As  will  be  seen  from  the  foregoing  state- 
ment of  the  nature  and  result  of  this  case, 
but  one  question  Is  here  involved,  and  that 
is  as  to  the  jurisdiction  of  the  district  court 
to  try  this  case.  It  is  the  contention  of  the 
appellees  that  the  district  court  had  no  Ju- 
risdiction, for  the  reason  that  the  weekly 
amounts  allowed  by  the  board  did  not  at  the 
time  of  the  trial  aggregate  as  much  as  $500. 
In  support  of  their  contention,  they  cite  ar- 
ticles 5246—14,  5246—44,  Revised  Statutes 
of  1918;  Roach  v.  Employers'  Ass'n,  195  S. 
W.  328;  Tex.  Employers'  Ass'n  v.  Bryan, 
198  S.  W.  342 ;  Surety  Co.  v.  Stubbs,  199  S. 
W.  343 ;  Jones  v.  Dodd.  192  S.  W.  1134 ;  Ins. 
Co.  v.  English,  70  S.  W.  440. 

In  the  cases  against  Employers'  Associa- 
tion above  cited,  It  was  held  that  the  amount 
in  controversy  was  the  aggregate  amount  of 
the  weekly  payments  due  at  the  time  of  the 
trial,  under  the  award  made  by  the  board. 
These  cases  involved  the  same  principle 
decided  in  Jones  v.  Dodd  and  Insurance  Co. 
v.  English,  supra. 

In  the  case  of  Insurance  Co.  v.  English,  a 
policy  had  been  issued  payable  in  annual 
Installments.  Some  of  these  installments 
were  past  due  and  unpaid  when  the  suit 
was  tried.  The  court  properly  held  that  the 
amount  of  the  unpaid  installments  was  the 
amount  In  controversy,  for  the  reason  that 
the  suit  was  upon  a  contract,  and  the  insur- 
ance company  was  not  liable  for  any  breach 
of  the  contract  that  had  not  occurred.  There 
was  no  breach  of  the  contract  in  failing  to 
pay  installments  that  were  not  due. 

To  the  same  effect  Is  Jones  v.  Dodd,  su- 
pra. The  employers'  liability  cases  above 
cited  were  correctly  decided,  for  the  reason 
that  they  were  based  upon  that  principle  of 
law.  The  difference  between  those  cases  and 
the  Instant  case  Is  that  in  those  cases  no  ap- 
peal had  been  taken  from  the  award  of  the 
board.  The  liability  had  been  fixed,  and  the 
insurance  association  had  become  liable 
therefor  as  the  same  accrued,  which  was  by 
weekly  payments.  It  was  not  liable  to  pay 
future  allowances  which  had  not  yet  accrued. 

In  the  instant  case  there  was  an  appeal 


Digitized  by 


Google 


Tex.) 


GEORGIA  CASUALTY  CO.  r.  GRIE8ENBECK 


275 


from  the  award  of  the  board.  The  statute 
with  reference  to  objecting  to  the  finding  of 
the  board  is  as  follows:    - 

"Any  interested  party,  who  is  not  willing  and 
does  not  consent  to  abide  by  the  final  ruling  and 
decision  of  said  board,  shall  within  twenty  days 
after  the  rendition  of  said  final  ruling  and  de- 
cision by  said  board  give  notice  to  the  advene 
party  and  to  the  board  that  he  will  not  abide 
by  said  final  ruling  and  decision.  And  he  shall 
within  twenty  days  after  giving  such  notice 
bring  suit  in  some  court  of  competent  jurisdic- 
tion in  the  county  where  the  injury  occurred 
to  set  aside  said  final  ruling  and  decision  and 
said  board  shall  proceed  no  farther  toward  the 
adjustment  of  said  claim,  other  than  as  herein- 
after provided."  Revised  Statutes  1918,  art. 
5240-44. 

Both  the  old  and  the  new  statute  provide 
that  when  suit  is  brought  the  rights  and  lia- 
bilities of  the  parties  thereto  shall  be  deter- 
mined by  the  provisions  of  the  Employers' 
Liability  Act,  that  is  to  say,  if  the  beneficiary 
recovers  in  case  of  death,  as  in  the  Instant 
case,  he  shall  be  entitled  to  judgment  equal 
to  60  per  cent,  of  the  average  weekly  wages 
of  the  deceased,  but  not  more  than  $15,  nor 
less  than  $6  a  week,  for  a  period  of  360 
weeks  from  the  date  of  the  injuries. 

[1]  Bringing  suit,  as  provided  In  article 
6246—44,  supra,  though  In  the  nature  of  an 
appeal  from  the  action  of  the  board,  is  not, 
strictly  speaking,  an  appeal.  The  article 
last  above  cited  further  provides: 

"If  the  final  order  of  the  board  is  against  the 
association,  then  the  association  and  not  the 
employer  shall  bring  suit  to  set  aside  said  final 
ruling  and  decision  of  the  board,  if  it  so  desires, 
and  the  court  Bhall  in  either  event  determine  the 
issues  in  such  cause  instead  of  the  board  upon 
trial  de  novo." 

The  effect  of  bringing  the  suit  Is  similar 
to  that  oT  appealing  from  a  judgment  of  a 
justice  court.  The  trial  is  de  novo;  that  is 
to  say,  It  is  to  proceed  as  though  no  former 
trial  had  been  had.  If  the  statute  had  not 
provided  for  an  investigation  by  the  board, 
but  only  that  suit  might  be  brought  by  the 
Insurance  company  to  have  it  declared  that 
It  was  not  liable  under  the  policy,  the 
amount  involved  .would  have  been  the  total 
amount  of  the  policy,  even  though  payments 
were  to  be  made  weekly.  In  other  words,  It 
would  have  involved  the  liability  of  the  in- 
surance association  for  the  full  amount  of 
the  policy.  This  statute  clearly  indicates 
that  the  association  may  bring  suit  in  any 
court  of  competent  jurisdiction  to  have  its 
liability  determined.  The  language  of  the 
statute  Is: 

"Shall  bring  such  suit  in  some  court  of  com- 
petent jurisdiction  in  the  county  where  the  in- 
jury occurred,  to  set  aside  the  final  ruling  and 
decision  (of  the  board)." 


[2]  The  filing  of  such  suit,  in  effect,,  does 
set  aside  such  decision,  and,  the  trial  being 
de  novo,  the  amount  involved  is  the  total 
amount  to  which  the  beneficiary  would  be 
entitled  under  the  provisions  of  the  act,  if 
liability  be  shown,  which  in  this  case  ex- 
ceeds $2,000. 

Appellees  seek  to  apply  the  principle  In- 
volved In  the  cases  hereinabove  cited,  by 
reason  of  the  following  language  in  said  ar- 
ticle 5246—44: 

"And  the  court  shall  in  either  event,  deter- 
mine the  issues  in  such  cause  instead  of  the 
board  upon  trial  de  novo  and  the  burden  of 
proof  shall  be  upon  the  party  claiming  compen- 
sation." • ' 

i 

It  is  appellees'  contention  that,  by  the  as- 
sociation filing  suit,  it  thereby  compels  the 
beneficiary  to  become  plaintiff  in  the  cause. 
This  may  be  granted,  but  the  burden  upon 
the  beneficiary  in  such  case  is  to  establish 
liability  on  the  part  of  the  association,  not 
for  the  weekly  Indemnity  already  accrued, 
but  for  the  entire  amount  to  be  paid  weekly. 
Should  the  beneficiary  recover  in  such  suit, 
the  judgment  should  be  for  the  entire  amount 
found  due  under  the  policy  to  be  paid  week- 
ly, for  which  he  would  be  entitled  to  execu- 
tion from  time  to  tune  as  such  amounts  be- 
come due. 

If  the  contention  of  the  appellees  should 
be  sustained  it  would  amount  to  this:  The 
board  had  adjudicated  the  claim,  and  had 
found  that  appellant  was  liable  to  appel- 
lees in  a  sum  exceeding  $2,000,  to  be  paid  in 
weekly  installments.  If  the  appellant  did 
not  appeal  from  such  decision,  or  bring  suit 
to  set  it  aside,  its  liability  was  fixed  for  the 
full  amount,  and  thereafter  it  could  not  con- 
test the  same.  In  such  case,  if  it  failed  to 
pay  the  weekly  indemnities  as  they  accrued, 
the  beneficiary  could  not  have  execution  on 
the  amounts  due,  because  the  board  has  no 
power  to  issue  execution.  Such  being  the 
case,  the  remedy  of  the  beneficiary  would  be 
to  bring  suit  in  some  court  of  competent  Ju- 
risdiction on  the  amounts  that  had  accrued. 
Such  was  the  case  in  the  Roach  and  Bryan 
Cases,  supra. 

We  think  it  is  clear  that  where  the  asso- 
ciation brings  suit  to  set  aside  the  finding 
of  the  board,  as  provided  by  the  statute,  the 
Issue  to  be  tried  by  the  court  Is  as  to  its 
liability  for  the  full  amount  that  might  be 
recovered  under  the  statute;  and,  as  in  the 
instant  case  that  amount  was  over  $2,000, 
the  district  court  had  Jurisdiction  to  try  the 
case. 

For  the  reasons  stated,  the  Judgment  of 
the  district  court  is  reversed,  and  this  cause 
is  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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NABOR8    r.    COLORADO    &    8.    RY.    OO. 
(No.  1503.) 

(Court  of  Civil  Appeals  of  Texas.'    Amarillo. 
March  12,  1919.) 

1.  Trial  «=284— Instructions— Failure  to 
Object— Waiver. 

Under  Vemon'g  Sayles'  Ann.  Civ.  St  1914, 
|  1971,  plaintiff's  failure,  in  a  suit  against  a 
carrier  for  damages  to  an  interstate  shipment, 
to  object  to  a  charge  submitting  the  issue  of 
negligence,  waived  any  errors  committed  in  such 
submission. 

2.  Carriers,  <3=>108— Damage  to  Goods— Lia- 
bility—Cabmack  Amendment. 

Under  the  Carmack  Amendment  (U.  S. 
Comp.  St.  §  8604a),  the  common-law  rule  of  lia- 
bility attaches  to  a  carrier,  and  it  is  not  liable 
as  an  insurer. 

S.  Carriers  <g=>131— Interstate  SHxnanr— 
Injury— Pleading. 
It  is  not  necessary  for  the  plaintiff,  in  an 
action  for  damages  to  an  interstate  shipment 
resulting  from  defective  refrigerator  cars,  to 
either  allege  or  prove  negligence  of  the  carrier. 

4.  Appeal  and  Error  «=>882(14)— Review- 
Invited  Error— Instructions. 
A  party  cannot  complain  of  a  charge  sub- 
mitting the  issue  of  negligence  to  the  jury, 
where  he  invited  the  error  by  pleading  negli- 
gence, offering  proof  thereon,  and  impliedly  as- 
senting to  the  charge'  by  failing  to  object  to  it 

j  Appeal  from  Wichita  County  Court;  Har- 
vey Harris,  Judge. 

Action  by  W.  A.  Nabors  against  the  Col- 
orado ft  Southern  Railway  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 

Affirmed. 

..  Chauncey  &  Davenport,  of  Wichita  Falls, 
for  appellant 

F.  S.  Jones,  of  Wichita  Falls,  and  Thomp- 
son, Barwise,  Wharton  &  Hlner,  of  Ft 
Worth,  for  appellee. 

HALL,  J.  Appellant  sued  appellee  rail- 
way company  to  recover  damages  alleged  to 
have  resulted  to  a  shipment  of  vegetables 
from  Denver,  Colo.,  to  Wichita  Falls,  Tex.  It 
is  alleged  that  the  damages  resulted  from  the 
fact  that  the  car  was  in  bad  condition  at  the 
time  the  vegetables  were  loaded  or  because 
defendant  permitted  it  to  get  in  bad  condition 
in  transit;  that  It  was  a  refrigerator  car,  and 
the  drain  pipes  for  carrying  away  the  water 
from  the  melting  ice  became  or  were  permit- 
ted by  defendant  to  become  clogged  and  stop- 
ped up,  thereby  causing  the  water  to  flood 
the  car,  and  continues: 

"That  the  acts  above  complained  of  consti- 
tuted negligence  on  the  part  of  defendants  and 
were  the  direct  and  proximate  cause  of  the  dam- 
age to  said  vegetables.  That,  if  the  defendants 
had  exercised  ordinary  care  and  diligence  in  the 
operation  of  said  car  and  in  the  handling  of 


same,  said  damage  would  not  have  been  sus- 
tained." 

Appellee  met  the  allegation  of  negligence 
by  general  denial.  Appellant  sought  to  prove 
negligence  by  the  testimony  of  several  wit- 
nesses. Defendant  rebutted  this  evidence  by 
the  testimony  of  its  witnesses,  sharply  con- 
testing the  issue  of  negligence.  The  only 
paragraph  of  the  charge  was  one  defining 
negligence.  This  is  followed  by  special  is- 
sue No.  1,  requesting  the  Jury  to  bear  in  mind 
the  definition  of  negligence  given,  and  to  find 
whether  or  not  the  defendant  was  guilty  of 
negligence  in  the  manner  in  which  it  trans- 
ported the  vegetables  from  Denver  to  Wichita 
Falls.  To  this  issue  the  jury  answered: 
"No." 

Special  issue  No.  2  is: 

"If  you  have  answered  special  israe  No.  1, 
'Tea,*  then  fmd  whether  or  not  said  negligence 
was  the  direct  and  proximate  cause  of  said  dam- 
age, if  any." 

By  the  third  special  Issue,  the  Jury  is  re- 
quested to  find  upon  the  question  of  market 
value,  and  by  the  fourth  special  issue  the 
matter  of  attorney's  fees  is  submitted.  Hav- 
ing found  that  there  was  no  negligence  as 
submitted  by  the  first  special  issue,  no  an- 
swers were  made  to  the  remaining  issues. 
Appellant  made  no  objection  whatever  to  the 
charge  of  the  court. 

By  his  first  assignment  of  error,  it  Is  in- 
sisted that  the  verdict  is  not  sufficient  to 
support  a  judgment  for  the  defendants  be- 
cause only  the  first  special  issue  was  submit- 
ted, "and  which  issue  was  not  the  Issue  in 
the  case,  and  the  only  issue  In  the  case  that 
should  have  been  submitted  was  as  to  wheth- 
er or  not  said  vegetables  were  damaged  in 
shipment  and  the  extent  of  such  damage," 
etc.  The  proposition  urged  under  this  assign- 
ment is  in  substance,  that  a  common  car- 
rier is  an  Insurer  and  Is  liable  except  where 
the  loss  results  from  the  act  of  God,  the  pub- 
lic'enemy,  the  acts  of  the  shipper,  or  through 
the  inherent  vice  of  the  thing  shipped,  and 
where  no  such  defenses  are  set  up  the  car- 
rier 1b  liable  for  the  loss  sustained. 

The  second  assignment,  in  substance,  Is 
that  the  judgment  is  contrary  to  the  law,  In 
this:  The  uncontroverted  evidence  showed 
that  the  vegetables  were  in  good  condition 
when  received  by  the  carrier  and  in  bad  con- 
dition when  delivered  to  plaintiff,  and  there- 
fore, as  a  question  of  law,  plaintiff  was  en- 
titled to  recover  unless  the  carrier  could 
show  it  was  released  under  the  common-law 
rule  of  liability. 

[1 ,  2]  The  first  assignment  is  disposed  of 
upon  the  ground  that  the  appellant  failed  to 
object  to  the  charge  of  the  court  which  sub- 
mitted the  issue  of  negligence.  It  is  provided 
by  Vernon's  Sayles'  Civil  Statutes,  art.  1971, 
that  a  failure  to  so  object  waives  errors  in 
Instructions.    This  being  an  Interstate  ship- 
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ment,  the  right*  of  the  parties  are  controlled 
by  the  provisions  of  the  Carmack  Amend- 
ment ;  section  8604a,  17.  8.  Camp.  Stat.  (24 
Stat.  S86;  84  Stat  595;  88  Stat  119ft;  89 
Stat.  441),  amending  Act  February  4,  1887,  I 
20,  as  amended ;  Act  Jane  29, 1908,  I  7 ;  Act 
March  4,  1915,  c.  176,  §  1 ;  and  Act  August  9, 
1916,  c.  301 ;  and  the  decisions  of  the  federal 
courts  construing  it  Appellant  is  not  correct 
In  asserting  that  appellee  Is  an  insurer,  it  Is 
liable  for  a  default  in  Its  common-law  duty, 
and  not  as  an  Insurer  under  the  provisions 
of  the  Carmack  Amendment  Adams  Ex- 
press Co.  v.  Croninger,  226  D.  S.  491v  83  Sup. 
Ct  148,  57  L.  Ed.  814,  44  L.  R.  A  <N.  S.)  257. 

[3]  It  was.  not  necessary  for  appellant  to 
either  allege  or  prove  negligence  on  the  part 
of  the  carrier  in  order,  to  recover.  Cudahy 
Packing  Co.  v.  A.,  T.  &  S.  V,  Ry.  Co.,  198  Mo. 
App.  572,  187  S.  W.  149,  .151,  and  authorities 
cited.  As  held  by  the  Supreme  Court  of  the 
United  States  In  Galveston,  H.  &  S.  A.  Ry. 
Co.  v.  Wallace,  233  U.  S.  481,  32  Sup.  Ct 
205,  56  I*  Ed.  516,  proof  of  delay  of  an  lnter'- 
etate  shipment  to  the  initial  carrier  and  of 
failure  to  deliver  the  same  to  the  consignee 
raises  a  presumption  of  negligence  so  ns  to 
give  rise  to  the  liability  imposed  by  the*  Car- 
mack Amendment  and  cast  upon  the  carrier 
the  burden  of  proving  that  the  loss  resulted 
from  some  cause  for  which  the  Initial  car- 
rier was  not  responsible  in  law  or.  by  con- 
tract. Under  the  federal  decisions,  a  car- 
rier is  not  liable  for  loss, or  damage  arising 
from  the  act  of  God,  the  common  enemy,  the 
owner  of  the  property,  or  resulting  from  the 
nature  of  Inherent  vice  of  the  property  Itself. 
Hall  v.  Railroad  Cos.,  18  Wall.  86T,  20  I,.  Bfl. 
594;  Railroad  Co.  v.  Reeves,  10  Wall.  176, 
19  L.  Ed.  909 ;  Nelson  v.  Woodruff,  1  Black, 
156,  17  I*  Ed.  97 ;  The  Niagara  v.  Cordes,  21 
How.  7,  16  L.  Ed.  41. 

[4]  The  attitude  assumed  by  appellant  In 
the  lower  court  will  require  an  affirmance  of 
the  judgment  The  error  committed  by  the 
trial  Judge  In  submitting  the  case  to  the  Jury 
upon  the  issue  of  negligence  was  Invited  by 
appellant,  by  pleading  negligence,  by  offering 
proof  upon  the  issue,  and  by  Impliedly  assent- 
ing to  the  charge  in  failing  to  file  his  ob- 
jections under  the  statute. 

"The  alleged  negligence  of  defendant's  serv- 
ants, in  bumping  against  the  rear  end  of  the 
train  on  which  plaintiff  was  at  work,  was  in 
striking  it  with  great  and  unusual  force.  Plain- 
tiff cannot  complain  of  the  court  submitting  the 
issue  as  he  made  it  in  his  pleading,  and  in  re- 
fusing to  submit  it  In  any  other  manner."  Rea 
v.  St.  Louis  Southwestern  Ry.  Co.  of  Texas,  78 
S.  W.  555. 

"The  objections  to  the  charge  embodied  in  the 
proposition  under  the  seventh  and  eighth  assign- 
ments of  error  are  based  on  the  theory  that  they 
are  not  supported  by  the  pleadings;  but  as 
above  indicated,  the  pleadings  of  appellants 
raited  up  issue  of  reasonable  value  of  improve- 
ment?, and  they  introduced  testimony  on  that 


issue.  They  certainly  cannot  reasonably  object 
to  the  submission  of  an  issue  raised  by  them  in 
their  pleadings  and  testimony."  Banks  v.  rfouse. 
50  S.  W.  1022,  affirmed  in  93  Tex.  58.  53  S.  W. 
338;  Paris  &  G.  N.  Railroad  Co.  v.  Flanders, 
107  Tex.  326,  179  8.  W.  263;  M„  K.  &  T.  Ry. 
Co.  of  Texas  v.  Maxwell,  130  S.  W.  722;  Hilde- 
brand  v.  Head,  88  S.  W.  438. 

The  judgment  is  affirmed. 


AUSTIN,  Com'r  of  Insurance  and  Banking,  v. 
CAMPBELL  et  at     (No.  2042.) 

(Court  of  Civil  Appeals  .of  Texas.  '  Texarkana. 

Feb.  28,  1919.    On  Motion  for  Rehearing, 

March  21,  1919.) 

1.  Barks  and  Banking  «=»48(1)— Insolvent 
Bank— Liability  ot  Stockholders— Stat- 
ute—"Each  Stockholder1  ob'S&oh  Cobpo- 
ration." 

Rev.  St  1911,  art  552;  does  not  extend  the 
liability  of  a  former  stockholder  of  an  insolvent 
banking  corporation  beyond  the  limits  fixed  by 
Coast  art.  16,  J  16;  'the  words  "each  stock- 
holder of  such  corporation,"!1  occurring  ia  the 
article-  of  tba  statute,  meaning .  ■  stockholders 
owning  and  holding  shares  M  time  of  default. 

2.  Constitutional  Law,  <s»»34  —  Constitu- 
tion—Self- Executing  Provision,  t 

Const  art  lflt  I  16,  denning,  liability  inci- 
dent to  ownership  of.  stock  in  banking  corpora- 
tions, is  self-executing. 

.3.  Banks  and  Banking  «=>48(1) — Insolvent 
State  Bank— Liabjltet  oi  Former  Stock- 
holder. 
•Under  Const,  art  16,  |  16,  and  Rev.  St. 
1911,  art,  552,  the  liability  of  a  stockholder,  who 
transferred  his  stock  within  less  than  one  year 
prior  to  date  on  which  bank  made  default  in 
payment  of  its  debt,  was  not  secondary  but  the 
same,  as  to  debts  existing  at  the  time  of  trans- 
fer, as  that  of  present  stockholders! 

4.  Banks  and  Banking  ®=»47(2)  —  Suit 
Against  Stockholder— Condition  Preced- 
ent. 

Where  the  commissioner  of  insurance  and 
banking,  after  having  determined  that  it  was 
necessary  in  order  to  settle  debts  of  insolvent 
state  bank  to  levy  a  100  per  cent  assessment 
against  the  stockholders,  sent  notice  thereof  to 
defendant,  who  had  transferred  his  stock  less 
than  a  year  prior  to  date  of  bank's  default,  with 
demand  for  payment,  no  further  proceedings 
were  necessary  as  a  condition  precedent  to  suit 

5,  Banks  and  Banking  «=>49(7)— Insolvent 
State  Bank— Suit  Against  Formes'  Stock- 
holder—Pleading. 

In  suit  by  commissioner  of  insurance  and 
banking  to  enforce  liability  of  present  and  for- 
mer stockholder  of  an  insolvent  state'  bank, 
held,  that  pleadings  filed  were  sufficient  to  au- 
thorize judgment  against  the  former  stockhold- 
er'for  fall  amount  sued  for.    ' 
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On  Motion  for  Rehearing. 

6.  Banks  and  Banking  £=»48(1)— Insolvent 
Bank— Authority  or  Commissioner— Stat- 
ute. 

Her.  St  1911,  art.  469,  when  construed 
with  articles,  463,  456-468,  is  broad  enough  to 
confer  on  the  commissioner  of  insurance  and 
banking  authority  to  enforce  the  liability  of  a 
former  stockholder  who  has  transferred  his  stock 
less  than  one  year  before  date  on  which  bank 
made  default  in  payment  of  debts. 

7.  Banks  and  Banking  «j=»48(1)— Enforce- 
ment or  Liability  or  Formes  Stockhold- 
er—Procedure. 

That  the  commissioner  of  insurance  and 
banking  proceeded  against  defendant,  who  had 
transferred  his  stock  less  than  one  year  before 
default  of  bank,  in  the  same  manner  that  he 
proceeded  against  the  then  holder  of  the  stock, 
held  not  to  deprive  defendant  of  any  valid  de- 
fense. 

Appeal  from  District  Court,  Gregg  County ; 
Daniel  Walker,  Judge. 

Salt  by  C.  O.  Austin,  Commissioner  of 
Insurance  and  Banking,  against  T.  D.  Camp- 
bell and  another.  From  that  part  of  the 
Judgment  denying  relief  against  defendant 
named,  plaintiff  appeals.  Judgment  in  favor 
of  named  defendant  set  aside,  and  Judgment 
rendered  for  plaintiff. 

F.  H.  Prendergast,  of  Marshall,  and  Edwin 
Lacy,  of  Longview,  for  appellant 

Marsh  ft  Mcllwaine,  of  Tyler,  and  F.  J. 
McOord  and  Young  ft  Stinchcomb,  all  of 
Longview,  for  appellees. 

HODGES,  J.  On  June  29, 1917,  C.  O.  Aus- 
tin, commissioner  of  insurance  and  banking, 
filed  this  suit  against  G.  A.  Bodenhelm,  as  a 
stockholder  of  the  People's  State  Bank  of 
Longview,  and  T.  D.  Campbell,  as  a  former 
stockholder  of  the  same  institution.  The 
purpose  of  the  suit  was  to  enforce  the  liabil- 
ity of  Bodenhelm  and  Campbell  for  the  un- 
paid debts  of  the  People's  State  Bank,  whose 
affairs  had  been  taken  over  by  the  commis- 
sioner of  insurance  and  banking  as  provided 
by  law  In  case  of  insolvency.  In  a  trial  be- 
fore the  court  a  judgment  was  rendered  in 
favor  of  the  commissioner  against  Bodenhelm 
for  the  full  amount  sued  for,  but  denying 
relief  against  Campbell  upon  grounds  that 
will  be  hereinafter  stated.  The  appeal  is 
from  that  portion  of  the  Judgment  in  favor 
of  Campbell. 

The  following  are,  in  substance,  the  find- 
ings of  fact  filed  by  the  trial  Judge  and  which 
appear  to  be  the  only  record  of  what  was 
proven  rn  the  court  below:  The  People's 
State  Bank  of  Longview  was  a  banking  cor- 
poration incorporated  under  the  laws  of 
Texas,  and  prior  to  the  dates  hereinafter 
mentioned  was  doing  a  general  banking  bus- 
iness.   Its  capital  stock  amounted  to  $60,000, 


divided  into  600  shares  of  the  par  value  of 
$100  each.  On  August  18,  1916,  the  bank 
became  Insolvent  and  was  placed  in  the  hands 
of  the  commissioner  of  insurance  and  bank- 
ing in  accordance  with  the  provisions  of  the 
statute.  On  December  20,  1915,  Campbell 
owned  shares  of  stock,  in  the  bank  of  the 
face  value  of  $6,000.  On  that  date  he  sold 
and  transferred  his  stock  to  Bodenhelm,  who 
continued  to  own  and  hold  it  till  the  bank 
was  placed  in  the  hands  of  the  commission- 
er on  August  18,  1916.  At  the  time  of  the 
transfer  from  Campbell  to  Bodenhelm,  the 
bank  owed  debts  to  the  amount  of  $12,000, 
which  remained  unpaid  when  its  affairs 
were  taken  over  by  the  commissioner  on  the 
date  above  mentioned.  On  October  17,  1916, 
the  commissioner  levied  an  assessment 
against  the  stockholders  of  the  Insolvent 
bank  and  sent  out  to  each  of  them  the  fol- 
lowing notice: 

"Department  of  Insurance  and  Banking,  State 
-of  Texas,  Austin. 

"October  17th,  1916. 
"Notice  to  Stockholders  of  the  People's  State 
Bank  of  Longview,  of  Record  on  August 
18th,  1916,  and  to  Stockholders  Who  Trans- 
ferred Their  Stock  within  Twelve  Months 
Previous  to  August  18th,  1916. 

"Article  562,  Revised  Statutes,  State  of  Texas 
(section  186,  State  Banking  Law,  Digest  of 
1913),  provides  as  follows: 

"  'If  default  shall  be  made  in  the  payment  of 
any  debt  or  liability  contracted  by  any  bank, 
trust  company,  surety  and  guaranty  company, 
or  savings  bank,  each  stockholder  of  such  cor- 
poration, as  long  as  he  owns  shares  therein, 
and  for  twelve  months  after  the  date  of  a  trans- 
fer thereof,  shall  be  personally  liable  for  all  debts 
of  such  corporation  existing  at  the  date  of  such 
transfer,  or  at  the  date  of  such  default  to  an 
amount  additional  to  the  par  value  of  such 
shares  so  owned  and  transferred.' 

"You  are  further  advised  that  article  459,  Re- 
vised Statutes,  State  of  Texas,  read  as  follows: 

"  The  commissioner  may,  if  necessary,  to  pay 
the  debts  of  such  state  bank,  enforce  the  in- 
dividual liability  of  the  stockholders.' 

"The  general  rule  is  that  the  stockholders'  lia- 
bility continues  up  to  the  time  of  the  transfer 
on  the  books  of  the  corporation  and  a  transfer 
of  stock  is  not  released  from  statutory  liability 
until  one  year  after  the  transfer  is  entered  on  the 
books  of  the  corporation.  The  stockholders  of 
the  above  bank  will  note,  by  reading  article  552. 
Revised  Statutes,  quoted  above,  that  their  lia- 
bility for  an  amount  equal  to  the  stock  owned 
begins  to  run  immediately  when  default  has 
been  made  by  the  bask  in  the  payment  of  any 
debt  or  liability  contracted  by  it 

"The  stockholders  are  further  advised  that  on 
August  18,  1916,  the  People's  State  Bank  of 
Longview  was  found  unable  to  meet  its  debts 
and  liabilities,  and  therefore,  acting  under  the 
authority  vested  in  me  by  law,  notice  is  hereby 
given  that  a  100  per  cent  assessment  is  levied 
upon  the  stockholders  of  the  above  bank,  and 
the  stockholders  are  instructed  to  send  to  Jno. 
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L.    Douglas,    special   agent,   Longview,    Texas, 
the  amount  of  the  assessment  thus  levied. 
"Respectfully,  Cbas.  O.  Austin, 

"Commissioner  of  Insurance  and  Banking  of 
the  State  of  Texas." 

In  addition  to  the  general  conclusion  that 
Campbell  was  not  liable,  the  court,  at  the 
request  of  the  parties,  stated  his  reasons  for 
so  holding,  which  are  as  follows:  (1)  That 
the  notice  sent  out  by  the  commissioner  to 
the  stockholders  was  not  sufficient  as  an  as- 
sessment against  Campbell  air  a  former  stock- 
holder; (2)  there  being  no  evidence  that 
Bodenheim  was  insolvent,  either  on  the  20th 
of  December,  1915,  or  the  18th  of  August, 
1916,  or  on  the  date  when  this  suit  was  In- 
stituted, or  at  the  rime  of  the  trial,  and 
there  being  no  evidence  that  the  commis- 
sioner cannot  recover  from  him  the  full 
amount  sued  for  with  Interest,  the  plaintiff 
was  not  entitled  to  recover  from  Campbell, 
even  though  the  assessment  made  by  the  com- 
missioner might  otherwise  be  binding  upon 
him;  (3)  there  being  no  evidence  that  the 
commissioner,  by  exhausting  the  100  per  cent, 
liability  against  the  stockholders  of  the  bank 
as  It  existed  on  August  18,  1916,  cannot  real- 
ize an  amount  sufficient  to  satisfy  the  claims 
against  the  bank  existing  on  the  20th  of  De- 
cember, 1915,  the  plaintiff  could  not  recover 
from  Campbell,  even  though  the  assessment 
and  notice  were  sufficient.  These  are  the 
reasons  assigned  by  the  honorable  trial  Judge 
for  holding  that  Campbell,  a  former  stock- 
holder, was  not  liable  in  a  proceeding  where 
both  the  pleadings  and  the  evidence  were 
considered  sufficient  to  Justify  a  Judgment 
against  Bodenheim,  a  present  stockholder. 
In  this  appeal  the  attack  is  made  only  upon 
the  conclusions  of  law  announced  by  the  court 

The  question  before  us  Is:  Were  the  plead- 
ings and  the  facts  sufficient  to  require  a 
Judgment  against  Campbell,  who  had  trans- 
ferred his  stock  within  less  than  one  year 
prior  to  the  date  on  which  the  bank  made  de- 
fault In  the  payment  of  Its  debts?  Section 
16  of  article  16  of  the  Constitution  contains 
this  provision: 

"The  Legislature  shall,  by  general  laws,  au- 
thorize the  incorporation  of  corporate  bodies 
with  banking  and  discounting  privileges,  and 
shall  provide  for  a  system  of  state  supervision, 
regulation  and  control  of  such  bodies  which  will 
adequately  protect  and  secure  the  depositors  and 
creditors  thereof.  Each  shareholder  of  such 
corporate  body  incorporated  in  this  state,  so 
long  as  he  owns  shares  therein,  and  for  twelve 
months  after  the  date  of  any  bona  fide  transfer 
thereof,  shall  be  personally  liable  for  all  debts 
of  such  corporate  body  existing  at  the  date  of 
such  transfer,  to  an  amount  additional  to  the 
par  value  of  such  shares  so  owned  or  transfer- 
red, equal  to  the  par  value  of  such  shares  so 
owned  or  transferred." 

[1-1]  The  statute,  which  seems  to  be  a  sub- 
stantial repetition  of  the  foregoing,  will  be 
found  quoted  In  the  findings  of  the  court. 


While  It  is  worded  differently,  It  does,  not, 
In  our  opinion,  extend  the  liability  of  for- 
mer stockholders  beyond  the  limits  fixed  in 
the  Constitution.  The  phrase,  "each  stock- 
holder of  such  corporation,"  which  occurs  in 
the  first  sentence  of  the  article  of  the  stat- 
ute, should  be  construed  to  mean  stock  hold- 
ers owning  and  holding  shares  at  the  time 
the  default  Is  made.  When  thus  construed, 
there  is  no  material  difference  between  the 
language  of  the  statute  and  that  of  the  Con- 
stitution; but  even  if  it  were  otherwise, 
we  think  that  provision  of  the  Constitution 
which  defines  the  liability  Incident  to  the 
ownership  of  shares  of  stock  in  banking 
corporations  is  self-executing  and  sufficiently 
broad  to  cover  this  case.  The  terms  of  the 
constitutional   provision   are    very   specific: 

"Each  shareholder,  so  long  as  he  owns  shares, 
and  for  twelve  months  after"  he  transfers  them, 
"shall  be  personally  liable  for  all  the  debts  of 
such  corporate  body  existing  at  the  date  of  such 
transfer  to  an  amount,"  etc. 

Section  5151  of  the  federal  statute  (Rev. 
St),  which  deals  with  the  liability  of 
stockholders  in  national  banks,  is  worded 
somewhat  differently.  It  provides  that  the 
shareholders  of  national  banking  associations 
shall  be  held  "individually  responsible, 
equally  and  ratably,  and  not  one  for  an- 
other, for  all  contracts,  debts,"  etc.  At  the 
time  our  constitutional  amendment  was 
formulated,  its  authors  must  have  been  fa- 
miliar with  this  federal  statute,  which  had 
been  in  force  since  1864;  and  the  failure 
to  employ  terms  of  similar  import  in  framing 
the  amendment  is  too  significant  to  be  over- 
looked. The  variance  from  the  language  of 
the  federal  law  was  evidently  the  result  of 
a  design  to  fortify  the  protection  of  the  de- 
positors and  creditors  of  state  banks  by  en- 
larging beyond  the  limits  of  the  federal  stat- 
ute the  individual  liability  of  each  share- 
holder in  those  banks.  They  not  only  made 
each  shareholder  liable  to  the  extent  of  the 
par  value  of  his  stock,  but  extended  that 
liability  for  one  year  from  the  date  of  any 
bona  fide  transfer  for  all  debts  existing  upon 
that  date.  As  to  debts  then  existing,  a  for- 
mer stockholder  is  subject  to  the  same  liabil- 
ity as  that  of  a  present  stockholder. 

[4]  The  next  question  is:  How  shall  the 
liability  of  shareholders  be  enforced?  No 
formal  method  has  been  provided  by  our 
statute.  Article  459,  which  Is  the  only  pro- 
vision in  any  way  bearing  upon  that  subject, 
merely  says: 

"The  commissioner  may,  if  necessary  to  pay 
the  debts  of  such  state  bank,  enforce  the  in- 
dividual liability  of  the  stockholders." 

It  would  be  an  unwarranted  limitation  of 
the  meaning  of  this  article  to.  say  that  It 
does  not  authorize  the  commissioner  to  col- 
lect from  all  whose  liability  depends  upon 
owning,  or  having  owned,  shares  of  stock 
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In  the  banking  corporation — former  share- 
holders as  well  as  present  shareholders.  By 
the  banking  law  the  commissioner  Is  made 
the  liquidating  agent  whose  duty  It  is  to 
collect  and  assemble  for  distribution  among 
the  creditors  of  an  Insolvent  bank  all 
the  funds  available  for  the  payment  of  its 
debts.  During  his  administration  of  the 
bank's  affairs  is  both  the  time  and  the  oc-. 
casion  for  the  exercise  of  that  authority. 
It  devolves  upon  him  to  determine  when  It  is 
necessary  to  enforce  the  individual  liability 
of  the  shareholders  and  how  much  each  shall 
pay.  A  similar  authority  conferred  upon  the 
United  States  Comptroller  of  the  Currency 
is  considered  as  a  quasi  Judicial  function, 
and  his  decision  is  treated  with  the  same 
sanctity  usually  accorded  to  judicial  decrees. 
Collier  v.  Smith,  168  S.  W.  1108,  and  cases 
cited.  When  the  commissioner  has  determin- 
ed that  It  is  necessary,  to  settle  the  bank's 
debts,  that  the  stockholders  shall  pay  all  or 
a  part  of  that  for  which  they  are  made 
liable,  and  fixes  the  amount  each  shall  con- 
tribute, the  debt  of  each  shareholder  becomes 
due  and  payable.  Notice  of  the  amount  thus 
assessed  and  demanded  of  him  is  all  that 
any  shareholder  may  claim  as  a  condition 
precedent  to  the  filing  of  a  suit  against  him 
to  compel  payment.  The  notice,  however,  Is 
not  a  Jurisdictional  prerequisite  to  the  filing 
of  the  suit  by  the  commissioner  where  pay- 
ment Is  not  made ;  It  is  only  for  the  purpose 
ot  enabling  the  shareholders  to  do  without 
suit  what  he  may  be  compelled  to  do  by  suit. 
Here,  again,  there  is  another  distinction  be- 
tween our  statute  and  the  federal  law 
which  authorizes  the  comptroller  to  enforce 
the  individual  liability  of  shareholders  of 
national  banks.  When  a  national  bank  be- 
comes Insolvent,  the  comptroller  appoints  a 
receiver  to  take  charge  of  its  affairs,  and  the 
suit  to  enforce  the  liability  of  the  sharehold- 
ers Is  instituted  by  the  the  receiver  under 
the  direction  of  the  comptroller  and  after 
the  latter  has  determined  that  a  collection 
from  the  shareholders  is  necessary.  Under 
our  statute  the  commissioner  himself  takes 
the  steps  necessary  to  enforce  the  liability 
of  the  shareholders.  There  being  no  such 
limitation  in  our  statute  as  is  found  in  the 
federal  law,  the  proceedings  required  to  ad- 
just and  fix  the  rateable  liability  of  each 
shareholder  are  not  essential.  When  the 
commissioner  In  this  state  sues  a  stockhold- 
er, or  a  former  stockholder,  and  alleges  that 
It  is  necessary  to  enforce  the  liability  of  the 
shareholders  In  order  to  pay  the  debts  of  the 
bank,  who  can  say  that  he  has  not  found 
that  it  was  necessary?  What  more  can  any 
shareholder  demand  as  a  condition  to  a  suit 
than  that  be  shall  be  given  the  opportunity 
to  settle  without  suit  the  debt  which  he  may 
be  compelled  to  pay?  When  the  commission- 
er sent  to  Campbell  the  notice  copied  in  the 
court's  findings  of  fact,  Campbell  was  Inform-  j 


ed  that  the  commissioner  had  judicially  de- 
termined that  it  was  necessary  to  call  upon 
former  stockholders,  as  well  as  present  stock- 
holders, for  sums  equal  to  the  par  value  of 
their  stock,  in  order  to  pay  the  debts  of  thp 
bank.  That  notice  furnished  Campbell  the 
opportunity  to  pay  the  sum  for  which  he  was 
liable,  without  a  suit.  It  was  not  necessary 
for  the  commissioner,  in  order  to  fix  the  li- 
ability of  the  shareholders,  or  of  the  former 
shareholders,  and  render  them  subject  to  a 
suit,  to  adopt  a  method  of  assessment  more 
formal  than  that  followed,  in  this  instance. 
Whatever  conclusiveness  attached  to  his  find- 
ings as  to  the  existing  shareholders  would 
logically  apply  in  proceedings  against  the 
former  shareholders.  The  reasons  for  the 
rule  are  no  less  cogent  in  one  case  than  in 
the  other.  If  a  present  stockholder  Is  com- 
pelled to  pay  more  than  is  needed  in  settling 
the  debts  of  the  bank,  he  is  entitled,  at  the 
close  of  the  administration,  to  a  return  of 
the  surplus;  and  the  same  avenue  of  re- 
lief is  open  to  a  former  stockholder.  If 
either  is  compelled  to  pay  a  sum  larger  than 
his  proportional  part  by  reason  of  the  de- 
fault of  others  equally  liable,  he  has  his 
remedy  for  contribution;  but  such  relief 
is  no  part  of  this  proceeding. 

[i]  In  the  pleadings  filed  In  this  suit  it  was 
alleged  that  there  existed,  at  the  time  Camp- 
bell transferred  his  stock,  debts  of  the  bank 
largely  in  excess  of  the  par  value  of  Camp- 
bell's interest  which  remained  unpaid.  It 
was  further  alleged  that  it  was  necessary  to 
enforce  the  liability  of  the  stockholders  in 
order  to  pay  those  debts,  and  that  the  com- 
missioner had  so  determined.  Those  aver- 
ments were  suflkient,  without  pleading  in 
detail  what  debts  the  bank  owed,  to  au- 
thorize a  Judgment  against  Campbell  for  the 
full  amount  sued  for.  We  therefore  conclude 
that  the  court  erred  in  no.t  so  holding. 

The  Judgment  in  favor  of  Campbell  will 
be  set  aside,  and  a  judgment  here  rendered 
in  favor  of  the  commissioner  ♦for  the  full 
amount  sued  for,  together  with  interest  at 
the  rate  of  6  per  cent,  per  annum  from  date 
of  the  notice  sent  out  by  the  commissioner, 
and  all  costs  both  of  this  court  and  of  the 
court  below.  The  Judgment  against  Boden- 
heim,  not  being  appealed  from,  is  undis- 
turbed. 

On  Motion  ior  Rehearing. 

[6]  It  is  insisted  that  we  erred  in  holding 
that  article  459  of  the  Revised  Civil  Statutes 
confers  upon  the  commissioner  of  insurance 
and  banking  authority  to  enforce  the  liabili- 
ty of  a  stockholder  who  had  transferred  his 
shares  of  stock  prior  to  the  date  the  bank 
was  closed  because  of  Insolvency.  It  la 
argued  with  much  force  that  the  article  ot 
the  statute  referred  to  Ib,  by  its  terms,  con- 
fined to  shareholders  who  had  not  transferred 
their  shares  of  stock.    It  is  also  contended 
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that  while  the  liability  of  a  former  stockhold- 
er continues  it  becomes],  after  assignment, 
secondary  to  that  of  the  existing  stockhold- 
ers, and  can  be  enforced  only  In  an  equitable 
proceeding  in  the  nature  of  a  creditor's  bill. 
It  is  true  that  article  459  uses  the  language, 
"the  stockholders,"  In,  authorizing  proceed- 
ings by  the  commissioner,  and  a  literal  in- 
terpretation would  support  the  proposition 
asserted  by  counsel  for  the  appellee.  But  the 
question  Is:  Would  not  that  interpretation 
defeat,  in  part  at  least,  the  manifest  purpose 
of  the  Legislature  In  the  enactment  of  this 
banking  law?  In  the  case  of  Studebaker  v. 
Perry,  184  U.  S.  268,  22  Sup.  Ct.  463,  46  L. 
Ed.  528,  the  Supreme  Court,  in  construing 
the  federal  statute  relating  to  tike  double 
liability  of  shareholders  in  national  banks, 
uses  this  language: 

"Such  may  be  the  true  construction  of  the 
statute;  but,  defeating,  as  it  would  in  the  case 
supposed,  the  main  and  obvious  purpose  of  the 
enactment,  such  a  construction  will  only  be 
made  by  a  court  when  compelled  by  the  neces- 
sary meaning  of  the  language." 

In  determining  the  full  scope  of  the  legis- 
lative purpose,  the  following  provisions  of 
the  banking  act  should  be  considered: 

"Art.  453.  Whenever  any  state  bank  or  trust 
company  shall  become  insolvent  and  shall  volun- 
tarily, or  by  law,  or  in  any  manner  as  provided 
in  this  title,  come  into  the  hands  of  the  commis- 
sioner of  insurance  and  banking,  he  may  proceed 
to  wind  up  its  affairs,  either  through  a  receiver 
or  through  some  competent  person,  who  shall 
give  bond  as  may  be  required  by  the  board,  pay- 
able to  the  board,  for  the  faithful  performance 
of  all  duties  imposed  upon  him.    *    •    * 

"Art.  456.  Upon  taking  possession  of  the  prop- 
erty and  business  of  such  state  bank,  the  com- 
missioner is  authorized  to  collect  moneys  due  to 
such  corporation,  and  do  such  other  acta  as  are 
necessary  to  conserve  its  assets  and  business, 
and  shall  proceed  to  liquidate  the  affairs  there- 
of as  provided  in  this  chapter. 

"Art.  457.  The  commissioner  shall  collect  all 
debts  due  and  claims  belonging  to  such  state 
bank. 

"Art.  458.  Upon  the  order  of  the  district 
court,  if  in  session,  or  the  judge  thereof,  if  in 
vacation,  of  the  county  of  which  such  state  bank 
was  located  and  transacting  business,  the  com- 
missioner may  sell  or  compound  all  bad  or  doubt- 
ful debts,  and,  on  like  order,  may  sell  the  real  or 
personal  property  of  such  state  bank,  on  such 
terms  as  the  court  shall  direct. 

"Art.  459.  The  commissioner  may,  if  necessary 
to  pay  the  debts  of  such  state  bank,  enforce  the 
individual  liability  of  the  stockholders." 

An  examination  of  the  foregoing  makes  it 
plain  that  the  Legislature  Intended  to  con- 
fer upon  the  banking  commissioner  authori- 
ty to  fully  administer  the  affairs  of  insol- 
vent state  banks,  and  for  that  purpose  em- 
powered him  to  collect  from  all  sources  the 
funds  that  might  be  used  in  payment  of  the 
claims  of  the  creditors.  If  the  commissioner 
bad  no  authority  to  enforce  the  liability  of 


former  stockholders,  his  administration 
might  in  many  instances  be  only  partial;  in 
fact,  there  might  arise  cases  In  which  the 
greater  part  of  the  funds  available  for  the 
payment  of  the  claims  of  creditors  must 
come  from  parties  who  had  previously  as- 
signed their  stock.  Unless  there  is  some 
good  reason  for  withholding  from  the  com- 
missioner the  power  to  enforce  the  liability 
of  former  stockholders,  no  such  construc- 
tion should  be  placed  upon  the  statute,  since 
to  do  so  would  expose  the  creditors  of  Insol- 
vent hanks  to  the  very  hazards  and  delays 
which  the  law  seeks  to  obviate.  The  same 
considerations  of  business  policy  which  jus- 
tify the  remedy  prescribed  for  enforcing  the 
liability  of  present  stockholders  apply  with 
equal  force  to  that  of  former  stockholders. 

The  contention  that  when  a  stockholder 
transfers  his  shares  of  stock  his  liability 
becomes  secondary  to  that  of  the  remaining 
shareholders  is  not  sound.  Whatever  may 
be  the  order  of  liability  as  between  the  par- 
ties to  an  assignment  of  shares  of  stock, 
the  attitude  of  the  assignor  toward  the  cred- 
itors who  were  such  at  the  date  of  the  as- 
signment continues  unchanged  during  the 
term  of  one  year.  The  liability  of  both 
parties  to  the  transaction  Is  Imposed  by  law 
and  does  not  arise  from  contractual  obliga- 
tions. 

[7]  As  another  reason  for  denying  the  right 
of  the  commissioner  to  proceed  against  for- 
mer stockholders  in  the  same  manner  he  may 
pursue  in  enforcing  the  liability  of  existing 
stockholders,  it  Is  urged  that  it  would  unjust- 
ly deprive  the  former  of  valid  defenses.  This 
is  based  upon  the  argument  that  while  pres- 
ent, stockholders  are  liable,  to  the  extent  of 
the  par  value  of  their  respective  shares  of 
stock,  for  all  the  debts  of  the  insolvent  bank, 
the  liability  of  former  stockholders  is  for 
only  a  part  of  that  Indebtedness.  That  may 
or  may  no*  be  true,  depending  upon  the 
facts  of  each  particular  case.  Situations 
may  easily  arise  In  which  there  is  no  prac- 
tical difference:  As  when  all  of  the  debts 
are  contracted  before  the  assignment  of  the 
stock  had  been  made.  In  such  cases  it  Is 
not  easy  to  find  a  satisfactory  reason  for 
any  discrimination  between  present  and  for- 
mer stockholder  in  the  enforcement  of  their 
several  liabilities.  Nor  does  it  appear  that 
there  should  be  any  even  where  the  situation 
is  different  As  has  been  stated,  the  only  dif- 
ference between  the  attitude  of  a  former 
stockholder  and  that  of  an  existing  stock- 
holder tbward  the  creditors  of  the  bank  is 
that  one  class  is  liable  for  all  debts,  and  the 
other  may  be  liable  for  only  a  part 

There>  Is  no  more  injustice  in  permitting 
the  commissioner  to  determine  that  debts 
exist  for  which  a  former  stockholder  is  lia- 
ble and  which  render  It  necessary  to  enforce 
his  liability  than  for  authorizing  him  to  ex- 
ercise a  similar  function  as  a  condition  for. 
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proceeding  against  a  present  stockholder. 
The  only  fact  which  a  former  stockholder 
may  plead  which  Is  not  equally  available  to 
an  existing  stockholder  is  that  the  unpaid 
debts  of  the  bank  did  not  exist  when  he  as- 
signed his  stock.  In  ordinary  proceedings 
in  a  court  of  equity  both  classes  of  stock- 
holders might  question  the  existence  of  any 
debts,  or  the  necessity  for  enforcing  their 
liability.  It  is  no  more  inequitable  to  de- 
prive one  of  that  defense  than  to  take  it 
from  the  other. 

This  particular  proceeding  originated  In 
the  district  court,  and  all  the  defenses  which 
the  appellee  claims  he  might  have  pleaded 
in  a  court  of  equity  were  set  up  in  his  an- 
swer. It  appears  that  the  court  heard  evi- 
dence upon  the  issues  raised,  and  found  as 
a  fact  that  the  bank  owed  debts  in  excess 
of  the  sum  sued  for  which  existed  on  the 
date  the  appellee  assigned  his  stock  to  his 
codefendant,  Bodenheim.  That  being  true, 
the  appellee  has  been  deprived  of  no  valid 
defense. 

We  are  of  the  opinion  that  our  original 
construction  of  the  statute  as  to  the  powers 
of  the  commissioner  is  correct,  and  the  mo- 
tion for  rehearing  is  overruled. 


AUSTIN,  Oom'r  of  Insurance  and  Banking,  v. 
KELLY  et  al.    (No.  2043.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  28,  1919.    On  Motion  for  Rehearing, 

March  20,  1919.) 

Appeal  from  District  Court,  Gregg  County; 
Daniel  Walker,  Judge. 

Suit  by- Charles  O.  Austin,  Commissioner  of 
Insurance  and  Banking,  against  R.  M.  Kelly 
and  another.  From  that  part  of  the  judgment 
denying  recovery  against  defendant  named, 
plaintiff  appeals.     Reversed  and  rendered. 

F.  H.  Prendergast,  of  Marshall,  and  Edwin 
Lacy,  of  Longview,  for  appellant. 

Marsh  &  Mcllwaine,  of  Tyler,  and  F.  J.  Mc- 
Cord  and  Young  &  Stinchcomb,  all  of  Longview, 
for  appellees. 

HODGES,  J.  Chas.  O.  Austin,  as  commission* 
er  of  insurance  and  banking,  filed  this  suit  in 
the  district  court  of  Gregg  county  on  June  29, 
1917,  against  G.  A.  Bodenbeim,  a  stockholder 
in  the  People's  State  Bank  of  Longview,  and 
R.  M.  Kelly,  a  former  stockholder,  seeking  to 
recover  the  sum  of  $1,000,  the  face  value  of 
their  stock.  The  proof  showed  that  Ketyy  owned 
stock  of  the  par  value  of  $1,000  on  the  8th  day 
of  December,  1915,  and  on  that  date  transferred 
it  to  G.  A.  Bodenheim.  On  the  18th  day  of 
August,  1916,  the  bank  became  insolvent  and  its 
affairs  were  placed  in  the  hands  of  the  commis- 
sioner of  insurance  and  banking.  In  a  trial 
before  the  court  a  judgment  was  rendered  in 
favor  of  the  commissioner  against  Bodenheim 
for  the  full  amount  sued  for,  but  he  was  denied 
a  recovery  against  Kelly.    The  court  filed  his 


findings  of  fact  and  conclusions  of  law,  which 
are  the  same  as  will  be  found  set  out  in  the 
opinion  this  day  rendered  in  Austin  v.  T.  D. 
Campbell  et  al.,  210  S.  W.  277. 

For  the  reasons  stated  in  that  opinion,  the 
judgment  in  favor  of  Kelly  will  be  reversed,  and 
judgment  here  rendered  against  him  for  the  full 
amount  sued  for,  together  with  interest  and 
costs. 

On  Motion  for  Rehearing. 

The  motion  for  a  rehearing  in  this  case  is 
overruled,  for  the  reasons  stated  in  the  com- 
panion case  of  Austin  v.  Campbell  et  al.,  210  S. 
W.  277,  this  day  decided  by  this  court. 


AUSTIN,  Com'r  of  Insurance  and  Banking,  v. 
YATES  et  aL    (No.  2044.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  28,  1919.    On  Motion  for  Rehearing, 

March  20,  1919.) 

Appeal  from  District  Court,  Gregg  County; 
Daniel  Walker,  Judge. 

Suit  by  Charles  O.  Austin,  Commissioner  of 
Insurance  and  Banking,  against  Mrs.  J.  W. 
Yates  and  another.  From  that  portion  of  the 
judgment  denying  recovery  against  defendant 
named,  plaintiff  appeals.  Reversed  and  res- 
dered. 

F.  H.  Prendergast,  of  Marshall,  and  Edwin 
Lacy,  of  Longview,  for  appellant. 

Marsh  &  Mcllwaine,  of  Tyler,  and  F.  J.  Mc- 
Cord,  and  Young  &  Stinchcomb,  all  of  Longview, 
for  appellees, 

HODGES,  J.  On  June  20,  1917,  Chas.  O. 
Austin,  aa  commissioner  of  insurance  and  bank- 
ing, filed  this  suit  against  G.  A.  Bodenheim,  a 
stockholder  in  the  People's  State  Bank  of  Long- 
view,  and  Mrs.  J.  W.  Yates,  a  former  stock- 
holder in  that  bank,  seeking  to  recover  the  sum 
of  $2,000,  the  par  value  of  stock  then  held  by 
Bodenheim  in  the  above-named  bank.  The  proof 
showed  that  Mrs.  Yates  owned  this  stock  on  the 
8th  of  December,  1915,  and  on  that  date  Bold 
and  transferred  it  to  Bodenheim.  On  the  18th 
of  August,  1916,  the  bank  became  insolvent  and 
its  affairs  were  placed  in  the  hands  of  the  com- 
missioner of  insurance  and  banking.  In  a  trial 
before  the  court  judgment  was  rendered  in 
favor  of  the  commissioner  against  Bodenheim 
for  the  full  amount  sued  for,  but  a  recovery 
against  Mrs.  Yates  was  denied.  It  is  from  that 
portion  of  the  judgment  that  the  commissioner 
has  appealed. 

The  court  filed  findings  of  fact  and  conclusions 
of  law  which  are  the  same  as  will  be  found  in 
the  case  of  Austin  v.  T.  D.  Campbell  et  al.,  210 
S.  W.  277,  this  day  decided  by  this  court. 

For  the  reasons  stated  in  that  opinion,  the 
judgment  in  favor  of  Mrs.  Yates  will  bd  revers- 
ed, and  judgment  will  be  here  rendered!  against 
her  for  the  full  amount  sued  for,  together  with 
interest  and  costs. 

On  Motion  for  Rehearing. 

The  motion  for  a  rehearing  in  this  copse  is  over- 
ruled, for  the  reasons  stated  in  theCcompanion 
case  of  Austin  v.  Campbell  et  al.,  21*0  S.  W.  277, 
this  day  decided  by  this  court.        # 
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AUSTIN,  Com'r  of  Insurance  and  Banking,  v. 
HUFFMAN  etal    (No.  2045.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Feb.  28,  1819.    On  Motion  for  Rehearing, 

March.  20,  1919.) 

Appeal  from  District  Court,  Gregg  County; 
Daniel  "Walker,  Judge. 

Suit  by  Charles  O.  Austin,  Commissioner  of 
Insurance  and  Banking  against  T.  E.  Huffman 
and  J.  N.  Campbell.  From  that  part  of  the 
judgment  denying  recovery  against  defendant 
last  named,  plaintiff  appeals.  Reversed  and  ren- 
dered. 

F.  H.  Prendergast,  of  Marshall,  and  Edwin 
Lacy,  of  Longview,  for  appellant. 

Marsh  &  Mcllwaine,  of  Tyler,  and  F.  J.  Mc- 
Cord  and  Young  &  StLnchcomb,  all  of  Longview, 
for  appellees. 

HODGES,  J.  Chas.  O.  Austin,  as  commis- 
sioner of  insurance  and  banking,  filed  this  suit 
in  the  district  court  of  Gregg  county  on  June 
.29,  1917,  against  T.  E.  Huffman,  a  stockholder 
in  the  People's  State  Bank  of  Longview,  and  J. 
N.  Campbell,  a  former  stockholder,  seeking  to 
recover  the  sum  of  $1,000,  the  face  value  of 
stock  then  owned  by  Huffman.  The  record 
shows  that  Campbell,  the  former  owner,  trans- 
ferred the  stock  to  Huffman  on  February  5, 
1016;  and  on  the  18th  day  of  August,  1910, 
the  commissioner  of  insurance  and  banking  took 
charge  of  the  affairs  of  the  bank  as  provided  for 
ill  the  statute.  In  the  court  below  judgment 
was  rendered  in  favor  of  the  commissioner  for 
the  full  amount  sued  for  against  Huffman,  but 
the  court  refused  a  Judgment  against  Campbell; 
and  this  appeal  is  from  that  portion  of  the  judg- 
ment. 

The  case  was  tried  before  the  court  without  a 
jury,  and  he  filed  findings  of  fact  and  conclu- 
sions of  law  which  are  the  same  as  those  filed 
in  the  case  of  Austin  v.  T.  D.  Campbell  et 
al.,  210  S.  W.  277,  this  day  decided  by  this 
court. 

For  the  reasons  stated  in  that  case,  the  judg- 
ment of  the  trial  court  will  be  reversed,  and 
judgment  here  rendered  in  favor  of  the  com- 
missioner against  3.  N.  Campbell,  together  with 
interest  and  costs. 

On  Motion  for  Rehearing. 

The  motion  for  a  rehearing  in  this  case  Is  over- 
ruled, for  the  reasons  stated  in  the  companion 
case  of  Austin  v.  Campbell  et  al.,  210  S.  W.  277, 
this  day  decided  by  this  court  ' 


EL  PASO  *  S.  W.  R.  CO.  v.  LOVICK. 
(No.  933.) 

(Court  of  Civil  Appeals  of  Texas.     El   Paso. 

March  6,  1919.    Rehearing  Denied 

March  27, 1919.) 

1.  TnOB  *=»9(1)  —  COMPUTATION— Exoiiuding 

First  Day. 
An  order  of  the  Director  General  of  Rail- 
roads  dated   April  9,    1918,    became  effective 


from  the  first  moment  of  that  data  and  covers 
all  transactions  of  that  date  to  which  it  ia 
applicable. 

2.  Railroads  «=»5%,  New,  voL  6 A  Key-No. 
Series  —  Actions  Against  —  Government 
Contbol. 

Orders  Nos.  18  and  18a  of  the  Director  Gen- 
eral of  Railroads  dated  April  9  and  18,  1918, 
in  so  far  as  they  require  all  suits  against  car- 
riers under  federal  control  to  be  brought  in 
county  or  district  where  plaintiff  resides  or 
resided  at  the  time  of  the  accrual  of  the  cause 
or  in  the  county  or  district  where  the  cause 
arose,  is  inconsistent  with  and  contrary  to 
Act.  Cong.  March  21,  1918,  |  10  (U.  S.  Comp. 
St.  1918,  g  3116%j),  providing  "actions  at  law 
or  suits  in  equity  may  be  brought  by  and 
against  such  carriers  and  judgments  rendered 
as  now  provided  by  law." 

3.  Railroads  «=>5%,  New,  vol.  6A  Key-No. 
Series— Actions  fob  Injury— Abatement— 

ObDEBS  Or  THE  DlBECTOB  GENERAL. 

The  General  Order  No.  26  of  the  Director 
General  of  Railroads  under  federal  control, 
May  23,  1918,  ordering  that  actions  and  suits 
included  under  General  Order  No.  18  should 
abate  during  federal  control,  is  inconsistent  with 
and  contrary  to  Act  Cong.  March  21,  1918,  (  10 
(U.  S.  Comp.  St  1918,  t3115%j),  providing  that 
actions  at  law  or  suits  in  equity  may  be  brought 
by  or  against  such  carriers  and  judgments  ren- 
dered as  now  provided  by  law. 

4.  Appeal  and  Ebbob  <8=s>1043(7)— Habmless 
Ebbob —  Continuance  —  Absence  or  Wit- 
nesses. 

The  overruling  of  a  motion  for  continu- 
ance on  ground  of  absence  of  witnesses  pre- 
sents no  reversible  error,  where  the  witnesses 
were  present  at  the  trial  and  testified. 

5.  Mabteb  and  Servant  «=>288(1)  —  Inju- 
bies  to  Sebvant— - Assumption  or  Risk- 
Question  fob  Jubt. 

In  an  action  by  a  switchman  engaged  in  in- 
terstate commerce  against  a  railroad  company 
for  personal  injuries,  evidence  held  sufficient  to 
go  to  the  jury  on  the  issue  of  assumed  risk. 

6.  Masteb  and  Sebvant  <8=»240(3)  —  Inju- 
ries to  Sebvant  —  Contributory  Negli- 
gence. 

Where  plaintiff,  suing  for  injuries  received 
while  working  as  defendant's  switchman,  at- 
tempted to  board  the  engine  at  the  designated 
place  on  the  footboard  for  another  switchman, 
who  had  assumed  plaintiff's  station  thereon,  and 
was  thrown  and  injured  by  the  other's  attempt 
to  assume  his  proper  station,  held,  that  plaintiff 
was  in  the  exercise  of  due  care. 

7.  Trial  «J=>253(4)— Instbuctions— Ignoring 
Issues. 

In  an  action  by  a  switchman  to  recover  from 
railroad  company  for  personal  injuries,  request- 
ed charges  which  ignored  the  issue  of  negli- 
gence of  a  fellow  switchman  held  properly  ex- 
cluded. 

8.  Appeal  and  Ebbob  <8=281(9)— Objection 
— Sufficiency. 

An  objection  urged  in  the  court  below,  that 
"because  paragraph  6  of  said  charge  upon  the 
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subject  'of  assumed  risk   is  erroneous,"  is  too 
general  for  consideration  upon  appeal. 

9.  Damages  <g=>132(3)— Excessive  Damages— 
Broken  Back. 
Where  plaintiff's  back  was  broken  and  he 
has  suffered  and  still  suffers  great  pain,  his 
earning  capacity  has  been  greatly  impaired, 
and  he  is  deformed  and  crippled  for  the  bal- 
ance of  bis  life,  a  verdict  for  $22>500  is  not 
Mccessive. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;   Ballard  Coldwell,  Judge. 

Suit  by  Robert  L.  Lovick  against  the  El 
Paso  &  Southwestern  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

W.  M.  Petlcolas  and  Del  W.  Harrington, 
both  of  El  Paso,  for  appellant. 

A.  L.  Curtis,  of  Belton,  Winbourn  Pearce, 
of  Temple,  and  Geo.  E.  Wallace,  of  El  Paso, 
for  appellee. 

Statement  of  Case. 

HIGGINS,  J.  On  April  9,  1918,  appellee, 
Lovick,  filed  this  suit  In  the  district  court  of 
El  Paso  county,  Tex.,  against  appellant,  to 
recover  damages  arising  from  personal  In- 
juries. The  accident  upon  which  the  suit  Is 
based  occurred  at  Bisbee,  Aria.,  on  October 
7,  1917.  At  the  time  of  the  accident,  appel- 
lee was  In  the  service  of  appellant  as  a 
switchman  in  the  Bisbee  yards.  He  based 
his  suit  upon  alleged  negligence  of  W.  L. 
Van  Winkle,  a  fellow  switchman,  In  the 
manner  of  the  latter  boarding  the  switch- 
board of  a  switch  engine.  Appellee  alleged 
that  he  was  a  citizen  of  Texas,  but  did  not 
allege  the  county  of  his  residence  either  at 
the  time  of  the  accident  or  at  the  date  upon 
which  the  suit  was  filed. 

Appellant  filed  a  plea  in  abatement  set- 
ting up  the  President's  proclamation  of  De- 
cember 26,  1917,  by  virtue  of  which  posses- 
sion had  been  taken  and  control  of  Its  sys- 
tem of  transportation  assumed  by  the  gov- 
ernment; also,  pleading  the  various  acts  of 
Congress  and  orders  of  the  Director  Gen- 
eral hereinafter  mentioned;  that  the  assert- 
ed cause  of  action  arose  In  Cochise , county, 
Ariz.,  and  at  the  time  of  the  accident  Lovick 
resided  In  said  county.  It  was  also  averred 
that  to  try  the  suit  In  El  Paso  county  would 
prejudice  the  Just  interests  of  the  govern- 
ment, In  that  it  would  be  necessary  to  bring 
certain  witnesses  to  El  Paso  county,  namely, 
W.  L.  Van  Winkle,  W.  G.  Grace,  switchmen, 
and  R.  M.  Booker,  engineer,  all  of  whom 
were  In  appellant's  service  at  and  near .  Co- 
chise county,  Ariz.,  and  engaged  la  hauling 
war  materials,  troops,  munitions,  and  sup- 
plies. On  October  3,  1918,  the  plea  in  abate- 
ment was  overruled.  The  action  of  the 
court  upon  the  plea  1b  the  first  question  pre- 
sented for  review. 


Opinion. 


[1]  It  will  be  noted  that  the  suit  was  filed 
April  9,  1918,  which  was  the  date  upon 
which  General  Order  18  was  Issued.  Under 
the  rule  announced  In  Lapeyre  v.  United 
States,  17  WalL  191,  21  L.  Ed.  606,  the  order 
became  effective  from  the  first  moment  of 
that  day  and  covers  all  transactions  of  that 
date  to  which  it  Is  applicable.  See,  also, 
United  States  v.  Norton,  97  U.  &  164,  24  L. 
Ed.  907;  Leldlgh  Carriage  Co.  v.  Stengel, 
96  Fed.  637,  37  C.  C.  A.  210. 

[2]  By  the  act  of  Congress  approved  Au- 
gust 29,  1916  (chapter  418,  39  Stat.  645 
[U.  S.  Comp.  St  1918,  ».  1974a]),  the  Presi- 
dent, in  time  of  war)  was  empowered, 
through  the  Secretary  of  War,  to  take  pos- 
session and  assume  control  of  any  system  of 
transportation  and  to  utilize  same  for  cer- 
tain purposes  therein  specified. 

This  country  being  at  war,  the  President, 
by  proclamation  dated  December  26,  1917  (U. 
S.  Comp.  St.  1918,  |  1974a),  took  possession 
and  assumed  control  of  each  and  every  rail-' 
road  transportation  system  within  the  bound- 
aries of  the  continental  United  States.  It 
directed  that  the  possession,  operation,  and 
utilization  of  such  systems  should  be  exer- 
cised by  and  through  Wm.  G.  McAdoo,  who 
was  thereby  appointed  and  designated  Di- 
rector General  of  Railroads.  This  provision 
was  contained  In  the  proclamation: 

"Except  with  the  prior  written  assent  of 
■aid  Director,  no  attachment -by  mesne  process 
or  on  execution  shall  be  levied  on  or  against 
any  of  the  property  used  by  any  of  said  trans- 
portation systems  In  the  conduct  of  their  busi- 
ness as  common  carriers;  but  suits  may  be 
brought  by  and  against  said  carriers  and  judg- 
ments rendered  as  hitherto  until  and  except  so 
far  as  said  Director  may,  by  general  or  special 
orders,   otherwise  determine." 

The  act  of  August  29,  1916,  was  supple- 
mented by  the  act  approved  March  21,  1918 
(chapter  25),  the  eighth,  ninth,  and  tenth 
sections  (U.  S.  Comp.  St.  1918,  |g  3115%h, 
3115%1,  3115% J)  whereof  read: 

"Sec.  8.  The  President  may  execute  any  of 
the  powers  herein  and  heretofore  granted  him 
with  relation  to  federal  control  through  such 
agencies  as  he  may  determine.    *    *    • 

"Sec.  9.  The  provisions  of  the  act  entitled 
'An  act  making  appropriations  for  the  support  of 
the  Army  for  the  fiscal  year  ending  June  thir- 
teenth, nineteen  hundred  and  seventeen,  and  for 
other  purposes,'  approved  August  twenty-ninth, 
nineteen  hundred  and  sixteen,  shall  remain  in 
force  and  .effect  except  as  expressly  modified 
and  restricted  by  this  act;  and  the  President, 
in  addition  to  the  powers  conferred  by  this  act, 
shall  have  and  is  hereby  given  such  other  and 
further  powers  necessary  or  appropriate  to  give 
effect  to  the  powers,  herein  and  heretofore  con- 
ferred. The  provisions  of  this  act  shall  also 
apply  to  any  carriers  to  which  federal  control 
may  be  hereafter  extended. 
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"Sec,  10.  Carrier*  while  tinder  federal  control 
■hall  be  subject  to  all  laws  and  liabilities  as 
common  carriers,  whether  arising  under  state 
or  federal  laws  or  at  common  law,  except  in  so 
far  as  may  be  inconsistent  with  the  provisions 
of  this  act  or  any  other  act  applicable  to  such 
federal  control  or  with  any  order  of  the  Presi- 
dent. Actions  at  law  or  suits  in  equity  may  be 
brought  by  and  against  each  carriers  and  judg- 
ments rendered  as  now  provided  by  law;  and 
in  any  action  at  law  or  suit  is  equity  against 
the  carrier,  no  defense  shall  be  made  thereto 
upon  the  ground  that  the  carrier  is  an  instru- 
mentality or  agency  of  the  federal  government. 
Nor  shall  any  such  carrier  be  entitled  to  have 
transferred  to  a  federal  court  any  action  here- 
tofore or  hereafter  instituted  by  or  against  it, 
which  action  was  not  so  transferable  prior  to 
the  federal  control  of  such  carrier;  and  any 
action  which  has  heretofore  been  so  transferred 
because  of  such  federal  control  or  of  any  act  of 
Congress  or  official  order  or  proclamation  re- 
lating thereto  shall  upon  motion  of  either  party 
be  retransferred  to  the  court  in  which  it  was 
originally  instituted.  But  no  process,  mesne 
or  final,  shall  be  levied  against  any  property 
under  such  federal  control." 

By  proclamation  dated  March  29,  1918  (U. 
8.  Comp.  St  1918,  $  3115%h)  the  President 
authorized  the  Director  General: 

"To  issue  any  and  all  orders  which  may  in  any 
way  be  found  necessary  and  expedient  in  con- 
nection with  the  federal  control  of  systems  of 
transportation,  railroads,  and  inland  waterways 
as  fully  in  all  respect  as  the  President  is  au- 
thorized to  do,  and  generally  to  do  and  per- 
form all  and  singular  all  acts  and  things  and 
to  exercise  all  and  singular  the  powers  and  du- 
ties which  in  and  by  the  said  act,  or  any  other 
act  in  relation  to  the  subject  hereof,  the  Presi- 
dent is  authorized  to  do  and  perform." 

On  April  9,  1918,  the  Director  General  is- 
sued General  Order  No.  18,  the  material 
portion  whereof  reads: 

"Whereas  it  appears  that  suits  against  the 
carriers  for  personal  injuries,  freight  and  dam- 
age claims,  are  being  brought  in  states  and  ju- 
risdictions far  remote  from  the  place  where 
the  plaintiff  resides  or  where  the  cause  of  ac- 
tion arose;  the  effect  thereof  being  that  men 
operating  the  trains  engaged  in  hauling  war  ma- 
terial, troops,  munitions,  or  supplies,  are  re- 
quired to  leave  their  trains  and  attend  court  as 
witnesses,  and  travel  sometimes  for  hundreds 
of  miles  from  their  work,  necessitating  ab- 
sence from  their  trains  for  days  and  sometimes 
for  a  week  or  more;  which  practice  is  highly 
prejudicial  to  the  just  interests  of  the  govern- 
ment and  seriously  interferes  with  the  physical 
operations  of  railroads ;  and  the  practice  of  su- 
ing in  remote  jurisdictions  is  not  necessary  for 
the  protection  of  the  rights  or  the  just  interests 
of  plaintiffs. 

"It  is  therefore  ordered  that  all  suits  against 
carriers  while  under  federal  control  must  be 
brought  in  the  county  or  district  where  the 
plaintiff  resides,  or  in  the  county  or  district 
where  the  cause  of  action  arose."  . 

On  April  18,  1918,  the  Director  General 
Issued  General  Order  No.  18a,  which  reads: 


"General  Order  No.  18  issued  April  9th,  1918, 
is  hereby  amended  to  read  a  a  follows: 

"It  is  therefore  ordered  that  all  suits  against 
carriers  while  under  federal  control  must  be 
brought  in  the  county  or  district  where  the 
plaintiff  resided  at  the  time  of  the  accrual  of 
the  cause  of  action  or  in  the  county  or  district 
where  the  cause  of  action  arose." 

On  May  23,  1918,  the  Director  General  is- 
sued General  Order  No.  26,  the  material  por- 
tions, of  which  read  as  follows: 

"Whereas  it  appears  that  there  are  now  pend- 
ing against  carriers  under  federal  control  a 
great  many  suits  for  personal  injury,  freight 
and  damage  claims,  and  the  same  are  being 
pressed  for  trial  by  the  plaintiffs  in  states  and 
jurisdictions  far  removed  from  the  place  where 
the  persons  alleged  to  have  been  injured  or  dam- 
aged resided  at  the  time  of  such  injury  or  dam- 
age, or  far  remote  from  the  place  where  the 
cause  of  action  arose;  the  effect  of  such  trials 
being  that  men  operating  the  trains  engaged  in 
hauling  war  materials,  troops,  munitions  or  sup- 
plies, are  repaired  to  leave  their  trains  and  all- 
tend  court  as  witnesses,  and  travel  sometimes 
for  hundreds  of  miles  from  their  work,  neces- 
sitating absence  from  their  trains  for  days  and 
sometimes  for  a  week  or  more;  which  practice 
interferes  with  the  physical  operation  of  rail- 
roads; and  the  practice  of  trying  such  cases 
during  federal  control  in  remote  jurisdictions  is 
not  necessary  for  the  protection  of  the  rights  or 
the  just  interests  of  plaintiffs : 

"It  is  therefore  ordered,  that  upon  a  showing 
by  the  defendant  carrier  that  the  just  inter- 
ests of  the  government  would  be  prejudiced  by 
a  present  trial  of  any  suit  against  any  carrier 
under  federal  control  which  suit  is  covered  by 
General  Order  No.  18  and  which  is  now 
pending  in  any  county  or  district  other  than 
where  the  cause  of  action  arose  or  other  than 
in  which  the  person  alleged  to  have  been  in- 
jured or  damaged  at  that  time  resided,  the  suit 
shall  not  be  tried  during  the  period  of  federal 
control ;  provided,  if  no  suit  on  the  same  cause 
of  action  is  now  pending  in  the  county  or  dis- 
trict where  the  cause  of  action  arose,  or  where 
the  person  injured  or  damaged  at  that  time  re- 
sided, a  new  suit  may,  upon  proper  service,  be 
instituted  therein ;  and  if  such  suit  is  now  bar- 
red by  the  statute  of  limitations,  or  will  be  bar- 
red before  October  1,  1918,  then  the  stay  di- 
rected by  this  order  shall  not  apply  unless  the 
defendant  carrier  shall  stipulate  in  open  court 
to  waive  the  defense  of  the  statute  of  limita- 
tions in  any  suit  which  may  be  brought  before 
October  1,  1918. 

"This  order  is  declared  to  be  necessary  in  the 
present  war  emergency.  In  the  event  of  unnec- 
essary hardship,  in  any  case  either  party  may 
apply  to  the  Director  General  for  relief,  and 
he  will  make  such  order  therein  as  the  circum- 
stances may  require  consistent  with  the  public 
interest. 

"This  order  is  not  intended  in  any  way  to  im- 
pair or  affect  General  Order  No.  18  as  amended 
by  General  Order  No.  18a." 

This  court  assumes  that  the  Director  Gen- 
eral was  authorized  to  issue  such  executive 
orders  as  was  necessary  to  carry  out  the 
purpose  for  which  possession  was  taken  of 
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the  transportation  Systems,  not  Inconsistent 
with  the  acts  of  Congress. 

In  our  opinion  the  orders  relied  upon  by 
appellant  are  Inconsistent  with  and  contrary 
to  that  portion  of  the  act  of  March  21,  1918, 
which  provides: 

"Actions  at  law  or  suits  in  equity  may  be 
brought  by  and  against  such  carriers  and  judg- 
ments rendered  as  now  provided  by  law." 

Lovlck's  cause  of  action  was  transitory 
and  maintainable  wherever  a  court  might  be 
found  having  jurisdiction  of  the  parties  and 
subject-matter.  Ry.  Co.  v.  Sowers,  213  D.  S. 
65,  29  Sup.  Ct.  397,  53  L.  Ed.  695.  His  right 
of  action  arose  on  October  7,  1917,  and,  when 
Congress  passed  the  act  of  March  21st,  he 
then  had  the  right  to  Institute  suit  thereon 
In  the  district  court  of  El  Paso  county,  Tex., 
and  prosecute  the  same  to  judgment.  How 
can  the  Director  General  deprive  him  of  the 
right  to  resort  to  that  court  when  Congress 
has  said  that  his  action  might  be  brought  as 
then  provided  by  law?  How  can  his  action 
be  stayed  by  an  executive  order  when  Con- 
gress has  protected  his  right  to  the  rendition 
of  a  judgment  as  it  existed  on  March  21, 
1918. 

In  the  opinion  of  this  court  that  portion  of 
section  10  above  quoted  protected  plaintiff 
against  executive  interference  with  his  right 
to  resort  to  any  court  having  jurisdiction  of 
the  subject-matter  and  person  of  defendant 
and  his  further  right  to  prosecute  his  suit 
to  judgment.  We  regard  the  language  em- 
ployed as  plainly  Indicative  of  the  congres- 
sional intent  in  this  respect  But  if  this  In- 
tent and  meaning  of  the  act  cannot  be  readi- 
ly ascertained  from  the  words  used,  it  nev- 
ertheless becomes  apparent  when  considered 
In  connection  with  the  antecedent  proclama- 
tion of  the  President  dated  December  26, 
1917.  In  this  proclamation  the  President  or- 
dered that,  except  with  the  written  assent 
of  the  Director,  no  attachment  by  mesne 
process  or  on  execution  should  be  levied  on 
or  against  any  of  the  property  used  by  any 
of  the  transportation  systems  in  the  conduct 
of  their  business  as  common  carriers;  but 
that  suits  might  be  brought  by  and  against 
the  carriers  and  judgments  rendered  as  hith- 
erto until  and  except  so  far  as  the  Director 
might,  by  general  or  special  orders,  other- 
wise determine.  There  are  two  features  of 
the  act  which  obviously  relate  to  that  por- 
tion of  the  proclamation.  The  first  is  the 
provision  with  reference  to  actions  at  law, 
suits  in  equity,  and  rendition  of  judgments. 
The  second  is : 

"But  no  process,  mesne  or  final,  shall  be  levied 
•    against  any  property  under  such  federal  con- 
trol." 

It  is  significant  that  whereas,  under  the 
proclamation,  suits  might  be  brought  against 
such  carriers  and  judgments  rendered  as 
hitherto,  until  and  except  as  the  Director 


might,  by  order,  otherwise  determining,  the 
act  itself  expressly  stipulated  that  actions  at 
law  and  suits  in  equity  might  be  brought 
against  such  carriers  and  judgments  render- 
ed as  then  provided  by  law,  and  that,  where- 
as, under  the  proclamation,  mesne  process  or 
execution  could  be  levied  with  the  prior 
written  assent  of  the  (Director,  under  the 
act  of  Congress  It  was  absolutely  forbidden. 

These  features  of  the  act  manifest  the  in- 
terest of  Congress  to  be  that  under  no  cir- 
cumstances was  the  property  of  the  carriers 
to  be  subject  to  levy  and  that  the  right  of 
\itigants  to  bring  actions  and  have  judg- 
ments rendered  as  such  rights  then  existed 
was  preserved  and  protected  against  future 
executive  interference  which  was  plainly 
forecast  in  the  proclamation  of  December 
26th. 

For  the  reasons  Indicated,  the  trial  court 
did  not  err  In  refusing  to  abate  the  suit  or 
stay  the  trial. 

[3,4]  Appellant  also  assigns  error  to  the 
action  of  the  court  in  overruling  Its  mo- 
tion to  continue  the  case  during  federal 
control.  The  motion  sets  up  General  Order 
26 ;  that  W.  L.  Van  Winkle,  W.  P.  Grace,  R 
M.  Booker,  and  J.  H.  Smith  were  material 
witnesses  for  defendant;  that  they  resided 
at  Blsbee,  Aria.,  In  the  service  of  defend- 
ant, and  to  bring  them  to  El  Paso  to  testify 
would  prejudice  the  just  Interests  of  the 
government  What  has  heretofore  been  said 
applies  to  order  26,  but  if  the  validity  of 
the  order  should  be  conceded,  the  overruling 
of  the  motion  presents  no  reversible  error 
for  the  reason  that  Grace,  Booker,  and 
Smith  were  in  fact  present  and  testified, 
and  Van  Winkle  was  In  attendance  and 
could  have  been  placed  upon  the  stand  had 
his  testimony  been  material  to  the  defense. 
In  this  condition  of  the  record,  the  overrul- 
ing of  the  motion  presents  no  ground  for 
reversal. 

[6]  The  fourth  and  fifth  assignments  as- 
sert that  the  verdict  and  judgment  are  con- 
trary to  and  unsupported  by  the  evidence; 
the  sixth,  seventh,  and  ninth  that  a  per- 
emptory instruction  should  have  been  given 
in  defendant's  favor.  The  evidence  has  been 
examined,  and  in  our  opinion  was  sufficient 
to  submit  to  the  jury  the  issue  of  negligence 
and  that  it  did  not  justify  the  court  in  as- 
suming as  a  matter  of  law  that  the  plaintiff 
had  assumed  the  risk.  The  evidence  quoted 
In  passing  upon  the  eighth  assignment  suf- 
ficiently shows  that  the  Issues  of  negligence 
and  assumed  risk  were  questions  for  the 
jury.  For  this  reason  those  assignments  are 
overruled. 

[6]  The  eighth  assignment  reads: 

"Because  the  court  erred  in  the  court's  charge 
to  the  jury  because  said  charge  submits  the 
action  of  the  switchman  Van  Winkle  in  step- 
ping from  the  outside  of  the  footboard  to  the 
inside  as  negligence ;  and  in  effect  submits  the 
manner  of  so  stepping  as  negligence." 


Digitized  by 


Google 


Tex.) 


EL  PASO  &  S.  W.  R.  CO.  v.  LOVICK 


287 


The  supporting  propositions  read: 

(1)  "It  is  error  for  the  court  to  submit,  as  a 
question  of  negligence  for  the  jury  to  decide, 
the  method  alleged  to  have  been  employed  by  a 
switchman  to  mount  and  take  his  place  on  the 
footboard  of  an  engine,  when  such  method  is 
shown  by  the  undisputed  testimony  of  plain- 
tiffs own  witnesses  to  be  a  customary  and 
usual  one  in  use  by  the  switchmen  in  the  per- 
formance of  their  duties." 

(2)  "When  the  only  inference  that  can  be 
reasonably  drawn  from  the  evidence  is  that  a 
switchman,  in  the  performance  of  a  duty  inci- 
dent to  his  employment,  conformed  to  the  gen- 
eral usage  of  railway  employes  in  performing* 
such  duties,  such  switchman  was,  as  matter  of 
law,  in  the  exercise  of  due  care." 

If  the  evidence  was  as  indicated  by  the 
propositions,  reversible  error  would  be  pre- 
sented ;  but  it  is  not  so  regarded.  That  por- 
tion of  the  charge  here  complained  of  reads : 

"If  you  find  from  a  preponderance  of  the 
evidence  that,  at  the  time  and  place  complain- 
ed of  by  plaintiff,  be  was  in  the  act  of  mount- 
ing one  of  defendant's  engine  footboards,  as  al- 
leged by  him ;  and  if  you  further  find  that  one 
of  defendant's  switchmen,  Van  Winkle,  step- 
ped from  the  outside  of  such  footboard  to  the 
inside  thereof,  and  that  said  Van  Winkle  was 
negligent  in  so  stepping  at  the  time  and  place 
he  so  stepped,  if  he  did;  and  you  further  find 
that  the  negligence  of  said  Van  Winkle  was 
approximate  cause  of  the  injuries  to  plaintiff 
complained  of  by  him— you  will  find  for  the 
plaintiff,  unless  you  find  for  the  defendant  un- 
der some  other  paragraph  of  this  charge." 

At  the  time  of  the  accident,  Lovick  and 
Van  Winkle  were  serving  in  the  same  switch- 
ing crew.  Lovick  was  what  is  known  in 
switching  parlance  as  the  "long  field"  man; 
Van  Winkle  as  the  "short  field"  man.  The 
switch  engine  was  backing  towards  the  two 
men,  and  in  the  discharge  of  their  dnty  they 
were  to  board  the  footboard  of  the  engine  as 
it  reached  them.  They  were  both  on  or  near 
the  track,  Van  Winkle  being  between  Lov- 
ick and  the  approaching  engine  and  about  12 
or  15  feet  closer  to  the  engine  than  Lovick 
was.  According  to  the  rule  and  custom,  the 
members  of  a  switching  crew  as  they  board 
the  footboard  line  up  on  the  same ;  a  different 
place  being  assigned  to.  each  man.  The  place 
for  the  foreman  is  on  the  engineer's  side  of 
the  engine  at  the  outer  end;  the  man  that 
follows  the  engine  is  next  to  him  on  the 
same  side  of  the  engine  and  between  the 
foreman's  position  and  the  drawbar  in  the 
center  of  the  engine ;  the  "long  field"  man  is 
on  the  fireman's  side  of  the  engine  at  the 
outer  end  of  the  footboard;  the  "short  field" 
man  is  on  the  same  side  of  the  engine  and 
between  the  long  field  man  and  the  drawbar 
in  the  center.  The  position,  beginning  on  the 
fireman's  side,  is  then  in  this  order:  The 
long  field  man,  short  field  man,  the  man 
following  the  engine,  and  the  foreman  with 
the  drawbar  separating  the  second  and  third 
mentioned  men.    The  engine  does  not  stop, 


but  the  men  board  it  as  it  is  in  motion.  It 
is  the  custom  for  the  men  to  get  on  in  their 
designated  places.  If,  for  any  reason,  he  gets 
on  out  of  his  designated  place,  It  is  the  rule 
and  custom  and  his  duty  to  Immediately  and 
without  hesitation  move  thereto;  the  board- 
ing and  moving  being  a  continuous  operation. 
Lovick  testified  that,  when  the  engine  ap- 
proached, Van  Winkle  boarded  the  same  in 
his  (LovlcKs)  designated  place  on  the  foot- 
board.  He  further  testified: 

"I  watched  for  a  second,  and  he  made  no  ef- 
fort to  move,  and  that  only  left  me  one  place, 
and  that  was  his  place;  he  having  got  in  my 
place.  •  •  •  The  instructions  were,  that  is 
to  me,  in  a  way,  should  you,  through  error  or 
for  any  other  reason,  get  on  the  footboard  out 
of  your  assigned  place  or  proper  place,  under 
no  condition,  move,  unless  you  were  sure  all 
the  men  were  on  the  footboard  or  in  the  clear 
of  the  track,  for  you  are  liable  to  kill  the  oth- 
ers, you  having  got  out  of  your  place,  would 
leave  only  one  place  for  him,  and  he  would  ex- 
pect to  get  in  that  vacant  place.  Yes,  the  fore- 
man had  instructed  me  how  to  get  on  the  en- 
gines as  they  approached,  although  I  needed 
no  special  instructions.  It  was  customary  in 
the  yards  at  Bisbee  for  the  switchman,  foremen, 
and  yardmen  to  get  on  moving  engines,  and 
should  you  fail  to  you  would  not  accomplish 
your  work,  and  no  foreman  would  have  a  man 
that  didn't.  I  have  been  working  all  my  life, 
and  I  never  saw  one  stop  an  engine.  I  have 
seen  General  Yardmaster  Smith  do  it  many 
times,  and  I  have  been  on  the  footboard  with 
him.  Yes,  sir;  I  noticed  Van  Winkle  on  in 
my  place,  and  I  couldn't  understand  what  he 
meant.  I  watched  him  a  few  minutes,  and,  like 
I  say,  he  was  12  or  15  feet  down  the  track — I 
am  not  positive.  I  watched  him  a  few  minutes ; 
he  never  turned  around,  and  I  couldn't  under- 
stand. That  only  left  one  place  for  me,  and 
that  was  the  place  left  vacant  by  him,  so  I 
stepped  over  to  get  on  the  footboard,  and,  the 
instant  I  put  my  foot  up,  Van  Winkle,  without 
ever  turning  around,  had  moved  over,  and  my 
foot  hit  his  heels  and  I  went  under  the  locomo- 
tive. Yes,  when  I  saw  Van  Winkle  occupying 
my  place,  and  I  thought  he  was  not  going  to 
move,  I  stepped  over  to  the  place  reserved  for 
him.  At  the  time  I  noticed  Van  Winkle  on 
the  footboard  in  my  place,  I  was  standing  at 
the  outer  side  of  the  track,  which  was  the  prop- 
er place  for  me  to  be  to  board  the  footboard  in 
my  place,  for  the  long  field  man.  Mr.  Grace  had 
been  talking  to  us  just  a  few  minutes  prior  to 
the  accident.  He  was  close  by  there.  I  went 
under  the  locomotive,  I  don't  know,  it  seemed 
to  throw  me  over  three  or  four  times." 

The  foreman,  Grace,  also  testified: 

"If  a  man  would  get  on  here,  on  the  outside, 
and  was  intending  to  move  to  the  center,  with 
a  man  immediately  behind  to  get  on  the  out- 
side, he  would  get  on  with  a  continuous  move- 
ment to  the  center,  step  there  and  his  next  foot 
would  be  6ver  here,  draw  it  up  that  way.  Yes, 
there  are  two  rods  there  to  catch  hold  of.  If 
he  gets  on  the  center,  he  would  make  a  straight 
step  to  the  center.  Both  of  those  ways  are 
practiced  in  the  yards  at  Bisbee.  If  you  were 
going  to  step  up  there  and  remain,  of  course. 
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he  has  something  here  to  hold  to,  and  when  he 
got  up  he  would  be  in  that  potation  (with  both 
feet  up).  If  I  was  working  as  long  field  man 
and  I  was  standing  immediately  behind  the 
short  field  man,  and  he  got  on  the  footboard  in 
that  position  (last  position)  and  remained  sta- 
tionary, the  only  thing  for  me  to  do  would  be  to 
step  this  way  and  in  that  position,  that  would 
bo  in  the  center— that  is,  if  I  intended  to  get  on 
the  engine  at  all  and  do  my  work.  *  *  *  As- 
suming  that  the  long  field  man  and  the  short 
held  man  are  standing,  gay,  12  feet  apart  along 
the  track,  with  the  short  field  man  closer  to  the 
engine,  it  is  customary  for  him  to  get  on  the 
outside  of  the  footboard  and  then  move  over 
next  to  the  drawbar.  It  is  customary  for  each 
man,  having  his  designated  place  on  the  foot- 
board, either  to  get  on  in  his  designated  place 
or  to  move  to  his  place  immediately,  without 
hesitation.  Tea,  it  is  the  universal  custom,  ei- 
ther to  get  on  in  his  designated  place,  or  im- 
mediately to  move  to  that  designated  place.  As 
I  stated,  if  I  were  going  to  get  on  the  engine 
at  all,  being  the  long  field  man  following  the 
short  field  man  who  had  gotten  on  the  outside 
of  the  footboard  and  remained  there,  I  woula 
get  on  the  center;  there  wouldn't  be  anything 
else  to  do,  under  the  circumstances,  if  he  want- 
ed to  get  on.  Well,  yes ;  he  could  have  stepped 
off  out  of  the  way  and  let  the  engine  go  by, 
and,  if  he  had  done  that,  he  wouldn't  have  been 
run  over." 

Under  the  evidence  detailed,  it  will  be  ob- 
served that,  when  Van  Winkle  boarded  the 
footboard  In  Lovlck's  designated  position,  It 
was  Van  Winkle's  duty,  under  the  establish- 
ed rule  and  custom,  to  instantly  and  by  one 
continuous  movement  move  over  to  his  own 
position.  Having  failed  to  do  so,  Lovlck,  un- 
der the  evidence,  was  in  the  exercise  of  due 
care  in  attempting  to  board  the  engine  in  Van 
Winkle's  designated  place.  Van  Winkle  did 
not  mount  and  take  his  position  on  the  foot- 
board in  the  usual  and  customary  way  as  is 
assumed  by  the  propositions  relied  upon  by 
appellant  Hence  the  rule  of  law  which  they 
announce  is  inapplicable. 

[7]  Error  Is  assigned  to  the  refusal  of  spe- 
cial charges  3  and  4,  which  read: 

No.  3.  "If  you  believe  that  it  was  the  habitu- 
al and  usual  custom  among  the  switchmen,  and 
known  to  the  plaintiff,  that  the  short  field  man 
should  occupy  a  place  next  to  the  drawbar  on 
the  footboard,  and  that  the  long  field  man  should 
occupy  a  place  further  toward  the  outside  end 
of  the  footboard,  and  you  believe  that  Van 
Winkle  was  short  field  man  and  Lovick  was 
long  field  man,  and  that  Lovick  saw  and  knew 
that  Van  Winkle  had  boarded  the  footboard 
of  the  engine,  you  are  instructed  that  Lovick 
assumed  the  risk  of  attempting  to  board  the 
footboard  next  to  the  drawbar,  and  your  verdict 
will  be  for  the  defendant." 

No.  4.  "In  the  event  you  believe  that  it  was 
the  habitual  and  usual  custom  of  this  and  other 


'switch  crews  known  to  the  plaintiff  that  the 
short  field  man's  place  on  the  footboard  was 
next  to  the  drawbar  and  the  long  field  man's 
place  was  further  toward  the  outer  end  of  the 
footboard,  and  you  believe  that  Van  Winkle  was 
short  field  man  and  Lovick  was  long  field  man, 
and  believe  that  Lovick  knew  that  Van  Winkle 
had  boarded  the  footboard  and  that  Lovick  at- 
tempted to  board  the  footboard  from  Inside  the 
rail,  or  directly  in  front  of  the  engine,  then  you 
are  instructed  that  he  assumed  the  risk,  and 
your  verdict  will  be  for  the  defendant." 

These  charges  were  properly  refused,  be- 
'  cause  they  Ignore  the  issue  of  negligence  up- 
on Van  Winkle's  part,  presented  by  tbat 
phase  of  the  evidence  which  shows  that  since 
Van  Winkle  did  not  promptly  move  to  the 
center  of  the  footboard  next  to  the  drawbar 
as  he  should  have  done,  that  Lovick  had 
a  right  to  assume  that  Van  Winkle  would 
not  so  move  after  stopping,  and  that  he, 
Lovick,  could  safely  board  In  the  center. 
There  Is  nothing  in  the  evidence  to  show 
that  the  risk  of  such  negligence  on  Van 
Winkle's  part  was  assumed. 

[I]  The  twelfth  assignment  complains  of 
the  sixth  paragraph  of  the  court's  charge 
upon  assumed  risk.  The  charge  sufficiently 
conveys  the  correct  conception  of  the  doc- 
trine as  applied  to  the  facts  presented.  We 
do  not  think  the  Jury  was  misled  thereby. 
Furthermore,  the  exception  to  this  portion 
of  the  charge  as  made  in  the,court  below  is 
not  regarded  as  sufficiently  specific  to  support 
the  criticism  now  made.  The  objection 
which  appellant  urged  in  the  court  below 
was:  "Because  paragraph  6  of  said  charge 
upon  the  subject  of  assumed  risk  is  errone- 
ous." This  objection  was  too  general.  The 
objection  which  a  party  has  to  a  charge 
should  be  presented  to  the  trial  court  with 
sufficient  particularity  and  certainty  that  the 
court  may  see  the  error,  if  any,  and  cor- 
rect it.  The  objection  made  to  the  court 
below  in  this  case  was  too  general.  Petty  v. 
City  of  San  Antonio,  181  S.  W.  224 ;  Steele 
Co.  v.  Dover,  1T0  8.  W.  809;  By.  Co.  v. 
Petersikka,  176  S.  W.  70;  By.  Co.  v.  Thom- 
as, 175  S.  W.  822;  By.  Co.  v.  Casey,  172  S. 
W.  729. 

[9]  The  thirteenth  "and  fourteenth  assign- 
ments complain,  respectively,  of  argument 
of  counsel  and  excessiveness  of  the  verdict 
and  Judgment.  These  are  regarded  as  with- 
out merit.  Plaintiff's  back  was  broken.  He 
has  suffered  and  still  suffers  great  pain.  His 
earning  capacity  has  been  greatly  impaired. 
He  is  deformed  and  crippled  for  the  balance 
of  his  life.  A  verdict  for  $22,600  is  not  ex- 
cessive. 

Affirmed. 
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WABD  et  ux.  v.  OATHEY.     (No.  8986.) 

(Court  of  CSva  Appeals  of  Text*.    Ft  Worth. 

Fell.  15,  1918.    Behearing  Denied 

March  22,  1919J 

1.  Appeal  and  Ebbob  «3=»10&4(4)— Harmless 
Ebbob— Instbuctions. 

An  instruction  defining  "ordinary  care"  aa 
meaning  exercise  of  that  degree  of  care  and 
prudence  under  given  circumstances  which  a 
person  of  reasonable  or  ordinary  "care"  would 
exercise  under  same  or  similar  circumstances, 
though  not  happily  worded,  held  harmless. 

2.  Appeal  and  Ebbob  «J=>1068(2)— Habmless 
Ebbob— Inbtbuctions. 

An  instruction  improperly  defining  "care" 
held  not  reversible  error,  where  Judgment  was 
sustained  by  findings  on  other  issues. 

8.  Municipal  Corpobations  «J=»705(4)— COL- 
LISION s  with  Pedestrians— Automobiles— 

ORDINANCES. 

Violation  of  city  ordinance  prohibiting  an 
automobilist  from  passing  a  standing  street  car 
constituted  negligence  per  se. 

4.  Appeal  and  Ebbob  «=>1064(4)  —  Harm- 
less Ebbob— Instbuctions. 

Error  in  definition  of  "ordinary  care"  can- 
not constitute  error  of  a  prejudicial  nature, 
unless  charge  necessarily  entered  into  and  con- 
fused jury  in  considering  issue  of  contributory 
negligence. 

5.  Municipal  Oobpobations  «J=>705(I0)  — 
Collisions  with  Pedestrians— Contribu- 
tory Negligence. 

One  stepping  from  a  sidewalk  to  board  a 
street  car  is  not  required  to  anticipate  that  an 
automobile  would  approach  and  attempt  to  pass 
the  entrance  into  the  street  car  in  violation  of 
a  city  ordinance. 

8.  Municipal     CospoBATtoNS     *=»705(10)— 
Collisions  with  Pedestrians— Oontbibu- 
tobt  Negligence. 
A  pedestrian  who  left  curb  to  enter  street 
ear  was  not  negligent  in  turning  from  street 
car  back  in  direction  of  curb,  being  terrorized' 
by  wrongful  act  of  automobilist  in  passing  a 
standing  street  car  in  violation  of  a  city  ordi- 
nance. 

7.  Death    «J=»99(5)— Damages— Amount. 

In  action  by  a  woman  65  years  of  age  for 
death  of  daughter  earning  $50  per  month,  a  ver- 
dict of  $8,000  cannot  be  said  to  be  excessive 
where  plaintiff  depended  upon  daughter  for 
support,  and  daughter  was  in  all  respects  an 
admirable  character  of  exemplary  habits  and 
constantly  increasing  in  efficiency  as  a  stenog- 
rapher. 

8.  Evidence  <8=»383(11)— Lire  Expectancy— 

CONCLUBIVENESa 

The  jury  is  not  bound  by  general  averages 
in  life  insurance  tables  in  determining  life  ex- 
pectancy. 

9.  Death  «^»88— Damages— Elements. 

In  action  for  death  of  daughter,  jury  in 
fixing  damages  may  consider  fact  that  in  time 


of  sickness-  of  plaintiff  deceased  would,)  U  alive, 
attend  and  care  for  her  with  tenderness. 

Ml  Death  <*=»67— Damages— evidence. 

In  action  for  death,  court  properly  permitted 
proof  that  efficiency  of  deceased  as  a  stenog- 
rapher was  increasing,  and  would  probably 
increase  in  future,  so  that  her  earning  capaci- 
ty would  be  greater  than  at  time  of  her  death. 

11.  Evidence  «=>18  —  Judicial  Notice  -r 
High  Cost  of  Living. 
In  considering  a  question  of  excessivcuess 
of  verdict  for  personal  injuries,  court  may  take 
judicial  knowledge  of  fact  that  wages  have  in- 
creased, and  that  purchasing  value  of  a  dollar 
has  been  decreased  many  times. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Ben  M.  Terrell,  Judge. 

Suit  by  Mrs.  Q.  A  Oathey  against  W.  B, 
Ward,  Jr.,  and  wife.  From  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Thompson,  Barwlse,  Wharton  &  Hlner 
and  Lattimore,  Bouldin  &  Lattimore,  all  of 
Ft  Worth,  for  appellants. 

B.  I>.  Oarlock  and  Massingill  &  McDonald, 
all  of  Ft  Worth,  for  appellee. 

CONNER,  O.  J.  This  suit  was  Instituted 
by  the  appellee,  Mrs.  XJ.  A  Oathey,  against 
W.  B.  Ward,  Jr.,  and  his  wife  for  damages 
for  causing  the  death,  of  Leona  Catfcey, 
daughter  of  Mrs.  G.  A  Oathey,  who  was  run 
over  and  killed  on  a  public  street  in  the  city 
of  Ft  Worth  by  an  automobile  driven  at  the 
time  by  Mrs.  W.  B.  Ward,  Jr. 

It  was  alleged,  in  substance,  Quit  the  de- 
ceased daughter,  Leona  Cathey,  was  ap- 
proaching a  Btreet  car  for  the-purpose  of  tak- 
ing passage  thereon,  and  that  while  walking 
from  the  sidewalk  or'  curb  near  the  intersec- 
tion of  Ninth  and  Main  streets  that  Mrs. 
Ward  approached  and  attempted  to  pass  said 
street  car,  which  had  stopped  for  the  purpose 
of  taking  on  passengers;  that  she  was  driv- 
ing at  an  excessive  rate  of  speed  without 
giving  any  warning  of  her  approach,  and 
that  in  these  particulars  she  was  negligent; 
that  in  so  attempting  to  pass  the  street  car 
she  violated  an  ordinance  of  the  city  of  Ft 
Worth  which  prohibited  persons  from  driv- 
ing an  automobile  past  a  street  car  which 
had  stopped  for  the  purpose  of  taking  on  or 
letting  off  passengers.  It  was  also  alleged 
that  Mrs.  Ward  was  negligent  In  falling  to 
keep  a  proper  lookout  to  discover  persons 
on  the  street  and  near  the  street  car. 

The  case  was  submitted  to  a  jury  on  spe- 
cial issues,  and  upon  the  jury  verdict  the 
court  rendered  a  judgment  in  favor  of  the 
plaintiff,  Mrs.  Oathey,  against  W.  B.  Ward, 
Jr.,  and  wife  in  the  sum  of  $8,000  and  they 
have  appealed  from  the  judgment  so  ren- 
dered. 

The  following  are  the  issues  that  were  sub- 


«=>For  other  cues  see  earn*  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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mltted  together  with  the  answers  of  the  Jury 
thereto: 

"Issue  No.  1:  Was  it  or  not  the  purpose  and 
intention  of  the  deceased,  Leona  Cathey,  just 
before  the  acident  occurred,  to  take  passage  on 
board  a  street  car  near  the  corner  of  Ninth  and 
Main  streets?    Answer  'Tea'  or  'No.' 

"Answer:    Yes. 

"Issue  No.  2:  Was  the  Polytechnic  street 
car  testified  about  by  the  witnesses  stopped 
for  the  purpose  of  taking  on  or  letting  off  pas- 
sengers at  the  usual  stopping  place  near  Ninth 
and  Main  streets  before  the  time  that  the  au- 
tomobile passed  the  rear  entrance  of  said  street 
car?    Answer  'Yes*  or  'No.' 

"Answer:   Yes. 

"Issue  No.  3:  If  yon  answer  *No'  to  the  last 
preceding  issue,  then  you  need  not  answer  this 
issue.  But,  if  you  answer  'Yes,'  then  state 
whether  or  not  the  defendants'  automobile  stop- 
ped before  passing  the  rear  entrance  of  said 
street  car  where  passengers  ordinarily  enter  and 
leave  the  car.    Answer  'Yes'  or  'No.' 

"Answer:  No. 

"Issue  No.  4:  If  you  answer  *No'  to  the  last 
preceding  issue,  then  state  whether  or  not  such 
failure  on  the  part  of  the  driver  of  said  auto- 
mobile to  stop  the  said  automobile  before  pass- 
ing the  said  rear  entrance  of  said  street  car 
where  passengers  ordinarily  get  on  or  off,  if 
such  be  your  finding,  constituted  a  violation  of 
the  city  ordinance  read  in  evidence,  which  pro- 
hibits any  automobile  from  passing  any  street 
car  going  in'  the  same  direction  stopped  for  the 
purpose  of  taking  on  or  letting  off  passengers. 
Answer  'Yes'  or  'No.' 

"Answer:  Yes. 

"Issue  No.  5:  If  you  answer  "Yes*  to  the 
preceding  issue,  then  state  whether  the  viola- 
tion of  such  ordinance,  if  you  have  found  that 
the  defendants  did  violate  the  same,  proximately 
contributed  to  cause  or  bring  about  the  accident 
to  the  deceased. '  Answer  'Yes'  or  'No.' 

"Answer:  Yes. 

"Issue  No.  6:  State  whether  or  not  the  driver 
of  the  said  automobile  was  negligent  in  the  way 
and  manner  that  she  approached  and  attempt- 
ed to  pass  the  said  street  car  just  prior  to  the 
happening  of  said  accident  Answer  'Yes'  or 
'No.' 

"Answer:   Yes. 

"Issue  No.  7:  If  you  answer  'Yes'  to  the  last 
issue,  then  state  whether  such  negligence,  if 
any  you  find,  proximately  caused  the  happening 
of  the  said  accident  to  the  deceased,  Leona 
Cathey.    Answer  'Yes*  or  'No.' 

"Answer:  Yes. 

"Issue  No.  8:  Did  the  driver  of  the  said  au- 
tomobile at  the  time  of  and  just  prior  to  the 
happening  of  said  accident  give  any  warning 
to  the  deceased,  by  sounding  the  horn  or  oth- 
erwise, of  her  intention  to  pass  the  said  street 
car?    Answer  Tres*  or  'No.' 

"Answer:  No. 

"Issue  No.  9:  If  you  answer  "No'  to  the  last 
preceding  issue,  then  state  whether  it  was  neg- 
ligence on  the  part  of  such  driver  not  to  do  so, 
if  you  have  found  that  she  did  not  do  so.  An- 
swer 'Yes'  or  'No.' 

"Answer:   Yes. 

"Issue  No.  10:  Yon  will  also  state  whether 
such  failure,  if  any,  to  give  such  warning,  proxi- 


mately contributed  to  cause  the  death  of  the 
said  Leona  Cathey.    Answer  'Yes'  or  "No." 

"Answer:   Yes. 

"Issue  No.  11 :  Did  the  driver  of  the  said  au- 
tomobile, in  npproaching  the  place  where  the 
deceased  was  struck  and  run  over  by  said  au- 
tomobile, keep  such  a  lookout  ahead  to  avoid 
running  upon  or  injuring  the  deceased  as  a 
person  of  ordinary  care  would  have  done  under 
the  same  or  similar  circumstances?  Answer 
•Yes'  or  *No.' 

"Answer:  No. 

"Issue  No.  12:  If  your  answer  to  the  last  pre- 
ceding issue  should  be  *No,'  then  state  wheth- 
er such  failure,  if  any  you  find,  to  keep  said 
lookout  ahead,  proximately  contributed  to  cause 
the  production  of  the  said  accident.  Answer 
•Yes'  or  'No.' 

"Answer:  Yes. 

"Issue  No.  13:  Did  the  driver  of  said  auto- 
mobile fail  to  use  ordinary  care  with  regard  to 
the  speed  of  said  automobile  in  operating  same 
along  Main  street  at  and  just  prior  to  the  hap- 
pening of  said  accident?    Answer  'Yes'  or  'No.* 

"Answer:  Yes. 

"Issue  No.  14:  If  your  answer  to  the  last 
preceding  issue  be  'Yes,'  then  state  if  such  act 
or  conduct  on  the  part  of  the  said  driver  proxi- 
mately contributed  to  cause  the  death  of  the 
said  Leona  Cathey.    Answer  'Yes'  or  'No.' 

"Answer:    Yes. 

"Issue  No.  IS:  Just  prior  to  the  accident  did 
Miss  Cathey  leave  the  sidewalk  or  some  point 
near  the  sidewalk  and  walk  in  a  direction  to- 
wards the  street  car?    Answer  'Yes'  or  'No.' 

"Answer:   Yes. 

"Issue  No.  16;  If  you  answer  'Yes'  to  the 
last  preceding  issue,  then  state  whether  or  not 
there  was  anything  to  obstruct  her  view  of  the 
approaching  automobile  if  she  had  looked  for 
the  approach  of  the  same.  Answer  'Yes*  or 
'No.' 

"Answer:  No. 

"Issue  No.  17:  If  you  find  that  she  did  walk 
from  a  point  near  the  sidewalk  towards  the 
street  car,  and  if  you  find  that  while  doing:  so, 
and  prior  to  the  accident,  by  looking1  for  the 
approach  of  said  automobile,  she  could  have 
seen  it  in  time  to  have  avoided  the  accident,  say 
whether  or  not  a  reasonably  prudent  person,  in 
the  exercise  of  ordinary  care,  would  have 
looked  for  the  approach  of  an  automobile  under 
the  same  or  similar  circumstances.  Answer 
'YeB'  or  'No.' 

"Answer:   No. 

"Issue  No.  18:  State  whether  or  not  the  ac- 
cident to  Miss  Cathey  was  caused  by  reason  of 
her  turning  from  the  point  where  she  was 
standing  as  the  automobile  approached  and 
moving  towards  it,  or  in  such  direction  as  caus- 
ed the  left  fender  of  the  car  to  .strike  her.  An- 
swer 'Yes'  or  'No.' 

"Answer:  No. 

"Issue  No.  19:  If  you  answer  the  above  is- 
sue in  the  affirmative,  state  whether  or  not  a 
person  of  reasonable  care  and  prudence,  under 
all  the  surrounding  circumstances,  would  have 
seen  the  approach  of  said  car  in  time  to  have 
avoided  the  accident.    Answer  'Yes*  or  'No.' 

"Answer:  No. 

"Issue  No.  20:  State  from  the  evidence  the 
amount  of  damages  sustained,  if  any,  by  the 
plaintiff  on  account  of  the  death  of  her  daugh- 
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ter,  Leon*  Cathey.  la  ascertaining  the  amount 
of  damages,  if  any,  you  will  say  what  amount 
of  money,  paid  now,  will  in  your  judgment  rea- 
sonably and  fairly  compensate  the  plaintiff  for 
the  loss  of  such  pecuniary  benefits,  if  any,  as 
you  may  believe  from  the  evidence  plaintiff  had 
a  reasonable  expectation  of  receiving  from  her 
daughter  had  she  not  been  killed  on  the  occa- 
sion of  said  accident;  and  in  determining  such 
pecuniary  loss,  if  any,  you  have  a  right  to  take 
into  consideration  the  age  and  accomplishments 
of  Leona  Cathey,  and  also  to  consider  the  prob- 
abilities as  to  bow  long  she  would  have  con- 
tributed to  the  support  of  the  plaintiff,  and 
whether  or  not  the  same  would  have  increased 
or  diminished  from  time  to  time  in  the  fnture; 
but  in  estimating  the  damages  herein,  if  any 
you  find,  you  will  exclude  from  your  considera- 
tion any  allowance  for  grief  or  sorrow  endured 
by  the  plaintiff  or  for  the  loss  of  the  daughter's 
companionship  or  society  or  by  way  of  solace. 
"Answer:  $8,000." 

[1,  J]  Together  with  the  Issues  the  court 
submitted  several  general  instructions  with 
appropriate  application,  among  which  was 
a  definition  of  "ordinary  care"  In  the  fol- 
lowing words: 

•"Ordinary  care,'  as  that  term  is  used  in 
this  charge,  means  the  exercise  of  that  degree 
of  care  and  prudence  under  given  circumstances 
which  a  person  of  reasonable  or  ordinary  care 
would  exercise  under  the  same  or  similar  cir- 
cumstances." 

It  Is  insisted  that  the  charge  was  mislead- 
ing and  confusing,  but,  while  the  charge 
perhaps  Is  not  happily  worded,  we  conclude 
that  It  does  not  constitute  reversible  error. 
If  the  word  "care"  In  the  charge,  made  ap- 
plicable to  the  person  called  upon  to  ex- 
ercise care,  be  substituted  by  the  word  "pru- 
dence," the  charge  as  a  whole  would  be  in 
an  approved  form.  Mr.  Webster,  In  his  defi- 
nition of  the  word  "care,"  gives,  as  among 
Its  synonyms,  the  word  "prudence,"  and  we 
think  It  quite  Improbable  that  the  jury  gave 
to  the  word  "care,"  as  used  In  the  charge  re- 
lating to  the  person,  any  other  meaning. 

Moreover,  there  Is  but  one  issue  in  the 
case  to  which,  If  erroneous,  the  charge  could 
have  effective  relation.  It  was  shown  with- 
out objection  that  the  city  of  Ft  Worth  had 
duly  enacted  and  promulgated  an  ordinance 
which  prohibited  persons  from  driving  an 
automobile  past  the  rear  entrance  of  a  street 
car  stopped  for  the  purpose  of  taking  on  or 
letting  off  passengers.  The  jury  found  in 
answer  to  special  issue  four,  as  may  be  Been 
by  reference  thereto,  that  this  ordinance  of 
the  city  was  violated  by  Mrs.  Ward,  and 
that  such  violation  was  a  proximate  cause 
of  Leona  Cathey's  death.  These  findings  are 
not  attacked  by  any  of  appellant's  assign- 
ments of  error,  and  It  follows,  therefore,  that 
the  findings  relating  to  this  issue  alone  are 
sufficient  to  sustain  the  judgment 

[1-1]  All  other  findings  of  negligence  on 
the  part  of  Mrs.  Ward  consequently  become 
Immaterial,  for  the  violation  of  the  ordi- 


nance constituted,  as  has  been  often  decided, 
negligence  per  se,  and  the  court  might  have 
so  charged  the  jury.  Error  in  the  definition 
of  ordinary  care  therefore  cannot  consti- 
tute error  of  a  prejudicial  nature,  unless, 
as  appellants  Insist  under  other  assign- 
ments of  error,  it  must  be  said  that  the 
charge  necessarily  entered  Into,  and  con- 
fused the  jury  in  considering,  the  Issue  of 
contributory  negligence,  but  the  jury  not 
only  found  that  Leona  Cathey  was  not  guilty 
of  contributory  negligence,  but  we  think, 
after  Its  consideration,  the  evidence  failed 
to  even  legally  raise  the  Issue.  It  is  true 
there  was  evidence  tending  to  show  that  the 
street  was  unobstructed,  and  had  Leona 
Cathey  looked  up  the  street  she  might  have 
seen  the  approaching  automobile^  but  as  the 
evidence  Indicates,  the  automobile  approach- 
ed without  warning  of  any  kind,  and  she 
was  close  to  the  side  of  the  street  car,  ap- 
parently endeavoring  to  extract  car  fare 
from  her  hand  bag,  and  there  were  also  ten 
or  more  people  in  the  crowd.  She  was  not 
required  to  anticipate,  as  held  in  some  of 
the  railway  crossing  cases,  that  an  automo- 
bile would  approach  and  attempt  to  pass  the 
entrance  into  the  street  car  in  violation  of 
the  city  ordinance.  It  is  said  in  Shearman 
&  Redfleld  on  Negligence  (5th  Ed.)  voL  1, 
|92: 

"As  there  is  a  natural  presumption  that 
every  one  will  act  with  due  care,  it  cannot  be 
imputed  to  the  plaintiff  as  negligence  that  he 
did  not  anticipate  culpable  negligence  on  the 
part  of  the  defendant.  He  has  a  right  to  as- 
sume that  every  one  else  will  obey  the  law, 
including  not  only  the  common  law,  but  also  any 
statutes  or  city  ordinance,  and  to  act  upon  that 
belief." 

To  the  same  effect  Is  the  rule  stated  in 
28  Cyc.  516.  See,  also,  Railway  Co.  v.  Gray, 
65  Tex.  32;  Railway  Co.  v.  Shieder,  26  S. 
W.  512. 

[J]  It  Is  also  true  that  there  was  evi- 
dence tending  to  show  that  immediately 
prior  to  the  moment  when  the  automobile 
struck  Leona  Cathey  she  turned  from  the 
street  car  back  In  the  direction  of  the  curb ; 
the  driver  of  the  automobile  thus  accounting 
for  the  collision.  If  Leona  Cathey  did,  in 
fact,  turn  back  and  come  in  contact  with 
the  automobile,  as  insisted,  it  was  evidently 
Inadvertently  or  Induced  by  the  sudden 
peril  presented  by  the  moving  automobile, 
and,  as  said  in  the  case  of  T.  &  P.  Ry.  Co. 
v.  Watkins,  88  Tex.  20,  29  S.  W.  232: 

"Where  one  by  his  own  wrongful  act  has  so 
terrorized  another  that  such  other  is  thereby 
impelled  to  do  an  act  resulting  in  his  injury, 
the  wrongdoer  cannot  shield  himself  from  lia- 
bility by  showing  that  the  person  so  terrorized 
did  not  act  as  a  reasonably  prudent  person 
would  have  acted  under  similar  circumstances." 

See,  also,  Railway  Co.  v.  Neff,  87  Tex.  303, 
28  S.  W.  .283;  Thompson  on  Negligence,  | 
1616. 
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We  accordingly  hold  that  appellants'  first 
assignment  of  error  must  be  overruled. 

What  we  have  said  in  disposing  of  the 
first  assignment  of  error,  we  think,  suffi- 
ciently disposes  of  most  of  the  contentions, 
but  It  may  not  be  inappropriate  to  say  that, 
If  It  be  assumed  that  the  issue  of  contribu- 
tory negligence  on  the  part  of  Leona  Cathey 
was  raised  by  the  evidence,  nevertheless  we 
find  no  prejudicial  error  In  the  court's  charge 
defining  the  burden  that  rested  upon  the  de- 
fendants to  prove  such  negligence.  The 
charge  distinctly  instructed  the  jury  that  It 
would  "look  to  all  the  facts  and  circum- 
stances in  evidence"  In  determining  the  Is- 
sue. The  jury  therefore  were  not  restricted 
to  the  evidence  offered  by  either  party. 

There  are  a  number  of  other  objections 
to  the  court's  charge  and  to  the  issues  sub- 
mitted, but,  Inasmuch  as  the  questions  pro- 
pounded relate  to  issues  of  negligence  other 
than  that  imputed  by  the  violation  of  the 
city  ordinance,  we  think  we  need  not  dis- 
cuss them;  for,  while  we  have  considered 
them  and  find  no  error  therein,  in  no  event 
are  they  material,  relating,  as  they  do,  to  Is- 
sues and  findings  that  might  be  wholly  dis- 
regarded without  disturbing  the  judgment. 

[7]  The  concluding  assignments  should 
perhaps  be  noticed  with  more  particularity. 
It  Is  urged  that  the  finding  of  the  jury  for 
damages  in  the  sum  of  $8,000  "was  grossly 
excessive  and  unsupported  by  the  evidence." 
The  evidence  is  to  the  effect  that  the  plain- 
tiff at  the  time  of  the  accident  was  a  woman 
64  or  65  years  of  age,  whose  life  expectancy, 
as  computed  by  insurance  tables,  did  not  ex- 
ceed 16  or  17  years;  that  Leona  Cathey 
was  single  at  the  time,  and  only  earning  a 
salary  of  $40  to  $60  per  month.  There  was 
evidence,  however,  to  the  effect  that  the 
plaintiff  was  almost,  if  not  entirely,  depend- 
ent upon  her  daughter  for  Bupport,  and  al- 
so for  the  payment  of  remaining  debts  due 
upon  a  homestead  purchased;  that  Leona 
Cathey  was  in  all  respects  an  admirable 
character,  of  exemplary  habits,  and  con- 
stantly Increasing  in  efficiency  as  a  stenog- 
rapher, and  we  find  no  argument  or  circum- 
stance In  the  record  indicating  that  the  jury 
were  actuated  in  coming  to  their  verdict  by 
any  improper  motive.  There  Is  no  mathe- 
matical standard  by  which  we  can  measure 
damages  for  injuries  such  as  shown  In  this 
case.  As  stated  by  us  in  the  case  of  Bur- 
nett v.  Anderson,  207  S.  W.  540: 

"The  law  merely  declares  that  such  damages 
shall  be  limited  to  just  compensation,  and 
the  determination  of  that  question  is  committed 
to  the  jury  -in  a  very  large  measure." 

It  was  further  said  in  the  case  of  H.  &  T. 
C.  Ry.  Co.  v.  McNamara,  69  Tex.  265,  that: 

"It  is  only  when  the  damages  are  palpably 
and  manifestly  excessive  that  the  verdict  will 
be  set  aside  by  the  appellate  court  A  large 
amount  of  discretion  is  necessarily  left  to  the 


jnry  in  all  snch  cases,  and  the  court  will  not 
reverse  even  if  the  damages  allowed  are  much 
greater  than  the  court  would  have  given  under 
the  proof." 

[I]  See,  also,  H.  *  O.  N.  Ry.  Co.  v.  Ran- 
dall, 60  Tex.  264;  Lumber  Co.  v.  Denham, 
20  S.  W.  654;  C,  R.  I.  ft  T.  Ry.  Co.  v. 
Jones,  39  Tex.  Civ.  App.  480,  88  S.  W.  445; 
C,  R.  I.  &  T.  Ry.  Co.  v.  Swann,  60  Tex.  Civ. 
App.  427,  127  S.  W.  1164;  Railway  Co.  v. 
Plgott,  64  Tex.  Civ.  App.  367,  116  S.  W.  841, 
writ  of  error  refused.  In  the  case  last  cited 
it  was  held,  upon  reasoning  of  which  we  ap- 
prove, that  the  jury  were  not  bound  by  the 
general  averages  in  life  insurance  tables 
In  determining  a  life  expectancy  of  the  plain- 
tiff.   On  this  subject  it  Is  said: 

"One's  life  expectancy  is  estimated  from  the 
general  average  of  the  lives  of  a  great  number 
of  persons;  but  the  principle  of  'general  aver- 
age' should  only  be  applied  to  cases  which  are 
neither  known,  nor  can  be  presumed,  to  be  oth- 
er than  average  cases.  Therefore  such  aver- 
ages are  commonly  of  little  uss  for  the  partic- 
ular guidance  of  any  affairs  but  those  which 
concern  large  numbers.  Hence  tables  of  the 
chances  of  life  are  useful  to  insurance  compa- 
nies, but  they  go  a  very  little  way  toward  in-  \ 
forming  any  one  of  the  chances  of  his  own  life, 
or  any  other  life  in  which  he  is  interested,  since 
almost  every  life  is  either  better  or  worse  than 
the  average." 

[I,  18]  The  jury  therefore  may  have  con- 
cluded in  this  case  that  the  plaintiff  had  a 
longer  life  expectancy  in  her  favor  than  is 
contended  for  by  the  defendant  The  proof 
further  showed  that  the  deceased  daughter 
was  exceptionally  attentive  and  devoted  to 
her  mother,  and,  when  not  actually  occupied 
with  her  office  work,  spent  her  days  and 
nights  at  home  helping-  with  the  housework, 
etc.  From  all  which  it  may  be  inferred  that 
in  time  of  sickness  she  would  have  attend- 
ed her  mother  and  cared  for  her  with  ten- 
derness, and  these  services,  while  difficult 
of  appraisement,  possess  a  value  that  the 
jury  had  a  right  to  take  into  consideration. 
As  said  by  the  Supreme  Court  in  Railway 
Co.  v.  Lehmberg,  75  Tex.  61, 12  S.  W.  838: 

"Every  parent  and  husband  has,  for  his  wife 
and  children,  a  pecuniary  value  beyond  the 
amount  of  his  earnings  by  his  labor  or  voca- 
tion." 

The  converse  may  also  be  fairly  said  to  be 
true.  There  was  evidence  also  on  the  part 
of  an  employer  whose  evidence  was  object- 
ed to,  but  which  we  think  was  admissible, 
and  which  may  even  have  been  Inferred  (see 
Railway  Co.  v.  Plgott,  supra),  that  the  ef- 
ficiency of  Leona  Cathey  as  a  stenographer 
was  increasing,  and  would  probably  increase 
in  the  future,  so  that  her  earning  capacity 
would  be  greater,  perhaps  much  greater, 
than  It  was  at  the  time  of  her  death. 

[II]  It  is  true  that  some  of  the  early  cas- 
es cited  by  appellants  would  tend  to  show 
that  the  verdict  In  this  case  was  excessive, 
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bat  the  verdict  here  was  rendered  tn  1918; 
asd  we  cannot  Ignore  the  fact,  of  which  we 
may  take  Judicial  knowledge,  because  of  Its 
uniform  and  general  existence,  that  wages 
have  Increased,  and  that  the  purchasing 
price  of  a  dollar  to-day  has  been  decreased 
many  times  from  what  It  was  10  or  more 
years  ago,  so  that  on  the  whole  we  feel  un- 
willing to  say  that  the  verdict  In  the  case 
before  us  is  excessive. 

We  think  what  has  been  said  sufficiently 
disposes  of  all  the  assignments  of  error,  and 
accordingly  they  are  all  overruled,  and  the 
Judgment  affirmed. 


GRIFFITH  v.  STATE  ex  rel.  AINSWOBTH. 
(No.  981.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
March  13,  1919.) 

1.  Injunction  <&=»150— Restraining  Obdbb— 
Nature. 

In  a  proceeding  to  the  nature  of  a  quo  war- 
ranto to  oust  a  county  judge,  an  order  fixing 
date  for  hearing  and  temporarily  restraining  the 
respondent  from  receiving  a  warrant  or  salary 
held  to  be  a  temporary  injunction,  as  distin- 
guished from  temporary  restraining  order,  effec- 
tive only  until  a  time  during  which  it  has  life 
is  fixed  by  the  judge's  fiat. 

2.  Appeal  and  Errob  cj=71(3),  920(3)— Ju- 
risdiction or  AppKAir— Injunction— Necks- 
sity  or  Answer. 

In  view  of  Vernon's  Sayles'  Ann.  Olv.  St. 
1914,  art.  4644,  giving  right  of  appeal  to  any 
party  to  any  civil  suit  wherein  temporary  in- 
junction may  be  granted,  and  article  4645,  re- 
lating to  briefs  and  hearing  on  appeals,  and 
article  4663,  providing  that  defendant  to  an  in- 
junction may  answer  as  in  other  civil  suits,  the 
allegations  of  the  petition  are  taken  as  true 
upon  review,  and  it  is  not  essential  to  the  juris- 
diction of  the  appellate  court  that  an  answer 
to  the  merits  should  have  been  filed. 

3.  Injunction  «j=»148(1)— Vamditt— Bond. 

A  temporary  injunction  issued  as  directed 
without  a  bond  is  void. 

Appeal  from  District  Court,  Upton  County; 
James  Cornell,  Judge. 

Proceeding  In  the  nature  of  a  quo  warranto 
by  the  State,  on  the  relation  of  X.  W.  Ains- 
worth,  petitioner,  against  H.  B.  Griffith,  seek- 
ing to  oust  respondent  from  the  office  of 
county  judge  of  Upton  county  and  to  install 
relator  In  said  office.  From  a  Judgment 
granting  a  temporary  Injunction,  the  respond- 
ent appeals.   Temporary  Injunction  dissolved. 

Snodgrass,  Dibrell  &  Snodgrass,  of  Cole- 
man, for  appellant 

B.  D.  Blaydes  and  Howell  Jobnson«  both 
of  Ft.  Stockton,  and  Wright  &  Harris,  of  San 
Angelo,  for  appellee. 


.WAI/THALIj,  J.  U.  W.  Ainsworth,  on 
January  14,  1919,  through  his  attorneys,  pre- 
sented to  Hon.  James  Cornell*  district  judge 
of  the  Eighty-Third  Judicial  district,  Em- 
bracing Upton  county,  a  petition  for  a  tem- 
porary writ  of  Injunction.  The  petition  was 
signed  by  the  district  attorney  of  the  Eighty- 
Third  judicial  district,  and  duly  verified  by 
appellee  as  relator,  and  asking  leave  to  file 
an  information  in  the  nature  of  a  quo  war- 
ranto against  H  B.  Griffith,  appellant,  as 
defendant,  seeking  to  oust  appellant  from  the 
office  of  county  judge  of  Upton  county  and  to 
install  In  said  office  relator,  Ainsworth. 

The  petition  alleged,  in  substance,  that  at 
the  primary  election  preceding  the  general 
election  in  1918  relator  and  appellant  were 
candidates  for  the  office  of  county  Judge  of 
Upton  county;  that  relator,  having  received 
a  majority  of  the  votes  cast,  was  duly  de- 
clared the  nominee  of  the  Democratic  party 
for  said  office,  and  that  after  said  primary 
election  appellant  was  no  I6nger  a  candidate, 
and  his  name  was  not  upon  the  ticket  at  the 
general  election;  that  at  the  general  election 
held  In  Upton  county  on  the  5th  day  of 
November,  1918,  relator  was  duly  elected 
to  the  office  of  county  judge  of  Upton  county, 
and  that  by  reason  of  said  election  he  was 
authorised  and  entitled  to  hold  and  enjoy 
said  office  for  a  term  of  two  years  from  and 
after  December  1,  1918,  alleging  the  emolu- 
ments of  said  office  to  be  the  sum  of  $2,000 
during  said  term;  that  by  virtue  of  his 
election  as  county  Judge  he  also  became  ex 
officio  superintendent  of  public  instruction' 
for  Upton  county,  and  that  be  has  at  all  times 
been  willing  and  ready  to  qualify  as  such 
officer  by  executing  the  bond  and  taking  the 
oath  of  office  required  by  law;  that  the 
county  of  Upton  pays  a  salary  to  the  county 
judge,  as  such  judge  and  ex  officio  superinten- 
dent of  public  instruction,  of  $900  per  annum, 
payable  quarterly  In  the  sum  of  $225  per 
quarter,  which  quarterly  payment  is  made 
on  the  second  Monday  in  February,  1919,  and 
every  three  months  thereafter. 

Appellee  further  alleges  that  at  the  Novem- 
ber election  In  1916  appellant  was  elected  and 
duly  qualified  as  county  judge  of  Upton 
county,  and  as  such  county  judge  was  entitled 
to  hold  said  office  until  the  1st  day  of  Decem- 
ber, 1918 ;  that  on  the  11th  day  of  November, 
1918,  appellant,  as  county  Judge,  and  two 
county  commissioners,  naming  them,  met  at 
the  county  courthouse  for  the  purpose  of 
canvassing  the  returns  of  the  said  general 
election,  and  made  and  entered  upon  the 
minutes  of  the  commissioners'  court  the  fol- 
lowing  order:  - 

"On  this  day  came  on  to  be  canvassed  the  re- 
turns of  the  general  election  held  on  the  5th  day 
of  November,  A.  D.  1918,  and  it  appearing  to 
the  court  that  said  returns  are  insufficient  as 
there  has  been  no  certificate  made  to  said  re- 
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turns  by  the  Judges  and  clerks  of  said  election, 
and  it  appearing  to  the  court  that  an  election 
has  been  held  in  only  one  precinct  in  said  coun- 
ty, and  that  the  returns  thereof  were  insufficient, 
it  is  therefore  ordered  by  the  court  that  said 
election  be  held  for  nought,  and  that  the  several 
county  officers  of  said  county,  who  are  now  duly 
qualified,  remain  in  their  respective  offices  until 
a  successor  be  duly  elected  and  qualified." 

Relator  further  alleged  that  It  was  true, 
as  stated  In  the  said  order,  that  an  election 
was  held  only  in  one  precinct  in  said  county, 
and  at  which  precinct  relator  received  all  the 
votes  cast,  to  wit,  nine;  that  by  reason  of 
the  premises  relator  was  entitled  to  receive 
a  certificate  from  the  proper  officer  showing 
his  election  to  said  office,  and  has  at  all 
times  been  ready  and  willing  to  qualify  by 
executing  a  bond  and  taking  the  oath  of 
office  required  by  law ;  but,  on  the  contrary, 
the  commissioners'  court  of  Upton  county, 
Tex.,  entered  the  order  hereinbefore  set 
forth,  whereby  the  said  Griffith  still  continues 
illegally  and  wrongfully  to  hold  the  office  of 
county  judge  of  Upton  county,  exercising  Its 
powers  and  enjoying  and  receiving  the  prof- 
its and  emoluments  thereof  and  thereto  per- 
taining. 

As  a  basis  for  a  temporary  injunction 
prayed  for  the  petition  alleges  that  Griffith 
is  insolvent.  Upon  the  presentation  of  said 
petition  the  judge  entered  the  following 
order  thereon: 

"The  above  and  foregoing  petition,  verified  as 
shown,  was  presented  to  me  on  January  14, 
1919,  and  I  hereby  set  down  for  hearing  the 
matter  of  issuing  the  restraining  order  as  there- 
in prayed  for,  and  I  hereby  set  such  hearing  for 
Saturday,  January  25,  1919,  at  Upland,  in 
Upton  county,  Tex.,  at  the  courthouse,  at  3 
o'clock  p.  m.,  but  will,  in  the  event  of  an  agree- 
ment between  relator,  Ainsworth,  and  defend- 
ant, Griffith,  have  such  hearing  at  the  court- 
house in  San  Angelo,  Tex.  Under  the  facts 
stated  in  the  petition  the  defendant,  Griffith, 
would  not  receive  any  warrant  or  salary  prior 
to  the  second  Monday  in  February,  1919,  but, 
since  it  is  possible  that  a  hearing  may  not  be 
had  prior  to  that  time,  upon  the  application  of 
the  relator  for  an  injunction,  the  defendant, 
Griffith,  is  hereby  temporarily  restrained  from 
receiving  from  the  county  clerk  of  Upton  county, 
Tex.,  or  from  any  one,  any  warrants,  script,  or 
any  kind  of  order  for  salary  as  county  judge  of 
Upton  county,  Tex.,  or  as  ex  officio  superintend- 
ent of  public  schools  of  said  Upton  county,  Tex., 
and  is  so  temporarily  restrained  from  receiving 
salary  as  the  holder  of  either  of  said  offices  in 
any  form  from  any  one,  and  the  county  clerk 
of  Upton  county,  Tex.,  is  hereby  Instructed  and 
directed  to  issue  an  order  directed  to  said  H.  B. 
Griffith  in  accordance  with  the  terms  of  this 
fiat.  Signed  at  Ft.  Stockton,  Tex.,  this  Janu- 
ary 14,  1919,"  and  signed  by  the  judge. 

No  bond  or  notice  was  required  of  relator, 
and  none  was  given.  Appellant  filed  no 
answer,  and  no  action  further  than  to  make 
said  order  is  shown  to  have  been  taken  by 
the  district  judge.     Late  in  the  afternoon 


of  the  26th  day  of  January,  1919,  the  Judge 
not  appearing,  the  appellant  filed  with  the 
clerk  of  the  district  court  of  Upton  county 
his  appeal  bond,  appealing  from  the  order 
of  the  court  granting  the  injunction. 

Appellee  filed  a  motion  in  this  court  to  dis- 
miss the  appeal :  First,  because  the  order  of 
the  court  Is  a  temporary  restraining  order, 
and  not  a  temporary  injunction ;  and,  second, 
because  the  appeal  was  perfected  without 
having  filed  an  answer,  and  without  answer 
filed  this  court  is  without  jurisdiction  to  dis- 
solve the  Injunctive  order. 

[1, 2]  Appellee  prayed  for  a  writ  of  injunc- 
tion, and  the  judge  recites  in  his  order  that 
he  sets  for  hearing  the  matter  as  therein 
prayed  for,  and  orders  that,  as  a  hearing 
may  not  be  had  at  the  time  the  hearing  Is 
set,  appellant  is  by  the  order  temporarily 
restrained  from  drawing  the  salary,  the  mat- 
ter complained  of,  but  fixed  no  further  time 
for  a  hearing  in  the  event  the  hearing  is 
not  had  at  3  o'clock  on  the  25th  of 
January;  nor  does  the  judge  In  the  Injunc- 
tive order  granted  place  any  limitation  or 
restriction  as  to  the  time  of  its  operation.  It 
is  not  clear  from  the  judge's  flat,  from  which 
the  character  of  the  injunctive  order  must 
be  determined,  that  the  order  was  to  operate 
only  until  a  hearing  was  had,  at  a  fixed  time 
or  at  a  time  to  be  definitely  fixed.  If  the 
order  Is  to  be  regarded  aa  a  restraining  order 
merely,  it  had  no  life  after  3  o'clock  January 
25,  1919,  the  time  set  for  the  hearing.  Ex 
parte  Andrew  Zuccaro,  106  Tex.  197,  163 
S.  W.  679,  Ann.  Cas.  1917B,  121.  We  think 
the  order  entered  might  well  be  considered  a 
temporary  injunction  as  distinguished  from 
a  temporary  restraining  order  effective  only 
until  a  time  during  which  it  has  life  as  fixed 
in  the  Judge's  fiat  Is  It  essential  to  the 
jurisdiction  of  this  court  on  appeal  that  an 
answer  to  the  merits  should  have  been  filed 
by  appellant  In  the  court  below?  It  is  Insist- 
ed by  appellee  that  articles  4644  and  4645, 
Vernon's  Sayles'  Statutes,  must  be  so  con- 
strued. We  do  not  concur  In  that  view.  Arti- 
cle 4644,  Vernon's  Sayles'  Statutes,  gives  the 
right  of  appeal  to  any  party  to  any  civil 
suit  wherein  a  temporary  Injunction  may 
be  granted,  and  the  right  is  not  conditioned 
on  the  filing  of  an  answer  to  the  merits  of 
the  case;  nor  is  the  jurisdiction  of  the  appel- 
late court  made  to  depend  on  the  filing  of  an 
answer.  Article  4645  has  reference  to  pro- 
ceedings on  appeal;  that  Is,  it  is  not  neces- 
sary to  brief  as  In  other  appeals;  the  case 
Is  heard  on  the  bill  and  answer,  eta  Article 
4663  provides  that  the  defendant  to  an  in- 
junction may  answer  as  in  other  civil  suits, 
that  is,  at  term  time;  but,  should  appellant 
seek  to  dissolve  the  injunction  granted,  we 
think  in  whatever  court  the  motion  may  be 
presented,  in  considering  such  motion,  the 
allegations  of  the  petition  are  taken  as  true. 
A  motion  interposed  before  answer  Is  in  the 
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nature  of  a  demurrer,  by  which,  for  purposes 
of  the  motion,  the  truth  of  the  allegations 
In  the  petition  are  admitted.  Such  seems  to 
be  the  general  rule,  and  we  think  onr  statutes 
comorm  thereto.  Young  v.  Grundy,  6  Cranch, 
61,  3  L.  Ed.  149;  Pocahontas  Coke  Co.  v. 
Powhatan  Coal  &  C  Co.,  60  W.  Va.  508,  B8 
S.  B.  264,  10  L.  R.  A.  (N.  8.)  268,  116  Am.  St 
Rep.  901.  9  Ann.  Cas.  667 ;  Ruling  Case  Law, 
toI.  14,  p.  466.  The  motion  Is  overruled. 
■  [3]  Having  concluded  that  the  order  of  the 
district  Judge  granted  and  directed  the 
issuance  of  a  temporary  injunction,  and 
without  requiring  the  execution  of  a  bond, 
and  the  issuance  of  the  writ  as  directed, 
and  without  bond,  it  necessarily  follows  that 
the  injunction  proceeding  is  void.  Marshall 
v.  Spiller,  184  S.  W.  286;  H.  I.  &  B.  Co.  t. 
Glint,  169  S.  W.  416;  Paine  v.  Carpenter, 
61  Tex.  Civ.  App.  191,  111  S.  W.  432. 

We  need  not  discuss  other  questions  pre- 
sented. 

For  reasons  stated,  the  temporary  injunc- 
tion granted  is  now  here  dissolved. 


LEONARD  v.  TORRANCE  et  aL    (No.  1494.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
March  12,  1919.) 

1.  Trial  «=>404(2)— Findings— Conclusions 
or  Law  ob  Fact. 

Conclusions,  in  court's  findings  of  fact,  that 
cancellation  of  plaintiff's  agency  was  not  done 
in  bad  faith,  that  one  of  defendants  was  the  pro- 
curing cause  of  the  sale,  and  that  plaintiff  was 
not  the  procuring  cause,  are  conclusions  of  fact, 
not  law. 

2.  Appeal  and  Ebbob  e$=>1071(l)— Intebmin- 
olino  Conclusions  ot  Law  and  Fact— 
Reversible  Ebeob. 

That  conclusions  of  law  and  fact  are  to  some 
extent  intermingled  in  court's  findings  of  facts 
does  not  necessitate  reversal  of  the  case. 

3.  Trial  «=»395(5>— Findings  or  Fact— Suf- 
ficiency. 

In  suit  by  plaintiff  broker  for  commission 
in  which  defendants  alleged  that  agency  had 
been  canceled  in  good  faith,  and  that  one  of  de- 
fendants, and  not  plaintiff,  was  the  procuring 
cause  of  the  sale,  held  that  court's  findings  of 
fact  were  sufficient  to  comply  with  Rev.  St 
1911,  arts.  1985-1991,  requiring  only  a  state- 
ment of  conclusions  on  issuable  facts,  and 
not  a  statement  Of  the  evidence  from  which 
conclusions  are  reached. 

Appeal  from  District  Court,  Dallas  County; 
B.  B.  Muse,  Judge. 

Suit  by  Wade  B.  Leonard  against  R.  X 
Torrance  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 


Geo.  K.  Holland,  of  Dallas,  for  appellant 
Flippen,  Gresham  &  Freeman,  of  Dallas, 
for  appellees. 

BOTCE,  J.  Wade  B.  Leonard,  appellant 
brought  this  suit  against  appellees,  R.  J.  Tor- 
rance and  J.  P.  Klttrell,  alleging  that  the 
plaintiff  was  a  broker,  engaged  in  the  sale  of 
corporate  stocks,  bonds,  and  physical  prop- 
erties of  corporations,  etc.,  and  that  on  or 
about  August  X,  1916,  defendants  listed  with 
him  for  sale  their  stock  in  the  Oak  Lawn  Ice 
&  Fuel  Company,  a  corporation,  the  capital 
stock  of  which  waa  $50,000,  all  of  which  wa» 
owned  by  said  defendants,  and  the  plaintiff 
was  authorized  to  sell  their  said  stock  and 
the  physical  property  of  the  said  corporation  , 
at  a  price  of  $46,000;  that  the  plaintiff  was 
given  the  exclusive  agency  for  the  sale  of 
said  property,  and  in  case  of  sale  he  was  to 
receive  the  sum  of  6  per  cent,  commission,  on 
any  and  all  sales  made  to  any  one  except 
one  W.  M.  Brown;  that  plaintiff  conducted 
negotiations  with  numerous  persons  and  of- 
fered the  property  for  sale  to  D.  Mack  Jones, 
C.  E.  Kennemer,  and  others,  but  was  unable 
to  make  sale;  that  defendants  reduced  the 
price  of  said  property  to  $35,000  and  pro- 
cured an  offer  of  $25,000  therefor,  which 
offer  defendants  declined,  but  requested 
plaintiff  to  continue  his  efforts  to  sell  said 
property  and  submit  to  them  offer  of  the 
highest  price  obtainable;  that  about  the  3d 
day  of  October,  1916,  plaintiff  procured  the 
said  D.  Mack  Jones,  C.  E.  Kennemer,  and 
others  associated  with  them,  as  purchasers 
for  said  property  at  the  price  of  $30,000; 
that  about  September  20,  1916,  defendant 
Klttrell  bought  out  the  Interest  of  the  de- 
fendant Torrance  In  said  property  for  the 
sum  of  $15,000,  and  that  about  October  7, 
1916,  said  defendant  Torrance  sold  said  prop- 
erty to  the  persons  theretofore  procured  as 
purchasers  by  plaintiff,  selling  the  same  at 
a  price  of  $27,500;  that  such  acts  on  the  part 
of  defendants  were  done  for  the  purpose  of 
defrauding  plaintiff  of  his  commission  on 
the  sale  of  said  property;  that)  by  reason 
thereof  he  was  entitled  to  5  per  cent,  com- 
mission on  the  sale  from  Klttrell  to  Torrance, 
and  5  per  cent,  on  the  sale  from  Torrance  to 
the  said  D.  Mack  Jones,  C.  E.  Klnneman,  and 
their  associates.  The  defendants  denied  that 
plaintiff  was  given  the  exclusive  agency  for 
the  sale  of  said  property,  and  alleged  that 
plaintiff  never  did  anything  toward  the  sale 
of  said  property,  except  to  secure  an  offer 
from  D,  Mack  Jones  to  purchase  the  same 
for  the  sum  of  $25,000;  that  thereafter  the 
said  R.  J.  Torrance  purchased  the  interest  of 
the  said  Klttrell  in  said  property,  and  about 
September  26th,  the  said  Torrance  in  good 
faith  canceled  the  agency  of  the  plaintiff,  and 
thereafter  through  his  own  efforts  procured 
the  sale  of  said  property  to  C.  H.  Klnnemer 
and  J.  B.  Adoue,  Jr.;  that  the  said  R.  J. 
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Torrance  was  the  sole  and  only  procuring 
cause  of  said  sale  to  said  persons,  and  that 
the  plaintiff  bad  nothing  whatever  to  do 
therewith. 

Trial  was  had  before  the  court,  and  Judg- 
ment rendered  for  the  defendants.  No  state- 
ment of  facts  Is  brought  up,  and  as  the  as- 
signments complain  of  the  failure  of  the 
court  to  comply  with  the  law  in  making  his 
conclusions  of  fact,  we  here  set  out,  In  sub- 
stance, the  conclusions  of  fact  as  found  by 
the  court: 

(1)  In  this  paragraph  of  the  conclusions  it 
was  found  that  the  plaintiff  was  engaged  in 
the  business  of  broker,  as  alleged. 

(2)  In  this  paragraph  it  was  found  that  de- 
fendants were  engaged  in  the  business  of 
manufacturing  ice,  and  owned  and  operated 
said  business  known  as  the  Oak  Lawn  Ice  & 
Fuel  Company,  as  alleged. 

(3)  In  this  paragraph  It  was  found  that 
about  August  1,  1016,  defendant  Torrance, 
acting  for  himself  and  Kittrell  listed  said 
property  with  the  plaintiff  for  sale  at  the 
price  of  $45,000,  agreeing  to  pay  him  a  com- 
mission of  6  per  cent  thereon  for  procuring 
a  purchaser  at  said  price:  This  finding  con- 
tained this  further  statement  as  to  the  under- 
standing of  the  parties: 

"That  if  be  (plaintiff)  had  a  good  bid,  to  sub- 
mit it,  no  limitation  as  to  time — good  until  the 
sale  was  consummated,  or  until  it  was  no  longer 
for  sale,  with  the  distinct  understanding,  bow- 
ever,  that  it  was  not  an  exclusive  agency,  but 
that  Mr.  Torrance  and  Mr.  Kittrell  were  also  to 
try  to  effect  a  sale  of  these  properties." 

(4)  Under  this  paragraph  it  was  found  that 
plaintiff,  Leonard,  advertised,  said  property 
for  sale,  but  was  unable  to  submit  but  one 
definite  proposal,  which  was  from  D.  M. 
Jones,  for  $25,000,  which  was  refused.  "That 
after  Its  refusal  R.  J.  Torrance  purchased 
the  interest  of  Mr.  Kittrell,  and  withdrew 
the  sale  of  said  plant  and  physical  properties 
from  Mr.  Leonard  the  latter  part  of  Septem- 
ber, Mr.  Leonard  having  done  nothing  In 
the  premises  except  to  have  written  Mr.  D. 
Mack  Jones  to  raise  his  offer,  and  request- 
ing Messers.  Torrance  and  Kittrell  to  lower 
their  offer  after  Torrance  and  Kittrell  had 
refused  the  bid  he  (Leonard)  had  submitted 
to  them  from  Mr.  Jones,  and  that  said  with- 
drawal was  not  done  in  bad  faith." 

(5)  The  fifth  paragraph  of  the  finding  Is  as 
follows: 

"(5)  That  thereafter  R,  J.  Torrance,  through 
his  own  efforts,  procured  a  purchaser  in  one 
O.  E.  Kennemer,  who  in  turn  interested  J.  B. 
Adoue,  Jr,  in  the  purchase ;  that  neither  Ken- 
nemer or  Adoue  knew  Leonard  in  the  deal,  as 
he  had  never  written  to  either  of  them,  had 
any  conversation  with  either  of  them,  or  in  any 
way  submitted  to  either  of  them  the  Oak  Lawn 
Ice  &  Fuel  Company  plant  for  purchase,  but 
that  same  was  submitted  to  O.  t£.  Kennemer 
by  Mr.  Torrance  direct." 


(6)  Under  the  sixth  paragraph  It  was  found 
that  plaintiff  "was  in  no  manner  the  pro- 
curing cause  or  an  efficient  means  of  the 
sale  and  purchase,  but  that  R.  J.  Torrance 
was." 

These  findings  of  fact  were  followed  by 
conclusions  of  law,  separately  stated,  to 
which  it  la  not  necessary  to  further  refer. 

[1,2]  It  Is  first  complained  that  the  said 
findings  of  fact  Include  therein  conclusions 
of  law.  It  is  suggested  In  the  statement  un- 
der this  assignment  that  the  conclusions  that 
the  cancellation  of  plaintiff's  agency  was  not 
done  in  bad  faith,  that  R.  J.  Torrance  was 
the  procuring  cause  of  the  sale,  and  that  the 
plaintiff  was  in  no  manner  the  procuring 
cause  are  conclusions  of  law.  We  think  that 
these  statements  are  conclusions  of  fact.  If 
the  case  had  been  submitted  to  the  Jury  Is- 
sues such  as  these  would  have  been  sub- 
mitted for  its  finding.  Even  If  the  conclu- 
sions of  fact  and  law  were  to  some  extent 
intermingled,  this  fact  alone  would  not  ne- 
cessitate a  reversal  of  the  caste.  Heirs  of 
Ryon  v.  Rust,  65  Tex.  532;  Wells  v.  Yar- 
borough,  84  Tex.  660, 19  S.  W.  867;  Mortgage 
Co.  v.  McCarty,  34  S.  W.  306;  Transit  Co.  v. 
Alexander,  90  S.  W.  1119 ;  Robt  McLane  Co. 
v.  Swernemann,  189  S.  W.  282. 

[S]  It  Is  also. assigned  that  the  court  "err- 
ed In  making  and  filing  only  broad  general 
findings  of  fact,"  and  In  not  finding  specific 
facts  as  requested  in  a  written  motion  for 
specific  findings,  filed  before  the  conclusions 
of  fact  and  law  were  prepared  and  filed  by 
the  court  The  language  of  article  1989, 
which  provides  that  the  trial  judge  shall,  at 
the  request  of  either  of  the  parties,  "state 
In  writing  the  conclusions  of  fact  found  by 
him,  separately  from  the  conclusions  of  law," 
and  Its  setting  In  the  statute  (articles  1985  to 
1991)  shows,  we  think,  that  it  was  the  pur- 
pose of  the  law  to  require  only  a  statement 
of  the  conclusions  on  issuable  facts,  and  not 
a  statement  of  the  evidence  from  which  such 
conclusions  are  reached.  Where  the  trial 
Is  before  the  court  the  conclusions  of  fact  are 
regarded  In  the  same  manner  as  the  special 
verdict  of  the  Jury,  where  the  trial  is  be- 
fore the  Jury.  Articles  1990  and  1991,  R.  g. 
It  Is  expressly  provided  by  article  1985  that 
the  special  verdict  "must  find  the  facts  es- 
tablished by  the  evidence,  and  not  the  evi- 
dence by  which  they  are  established."  So 
It  has  been  held  in  numerous  cases  that  the 
trial  court  Is  not  required  to  state  the  evi- 
dence upon  which  conclusions  of  fact  are 
based.  Gordon  v.  McCall,  20  Tex.  Civ.  App. 
283,  48  S.  W.  1113;  Thompson  t.  Mills,  45 
Tex.  Civ.  App.  642,  101  S.  W.  561;  Maury  v. 
McDonald,  55  Tex.  Civ.  Apr.  50,  118  S.  W. 
817;  Ragley-McWilllams  Lumber  Co.  v.  Hare, 
61  Tex.  Civ.  App.  509,  130  S.  W.  864 ;  Barnes 
v.  Riley,  145  S.  W.  292.  The  Supreme  Court, 
In  the  case  of  Callaghan  v.  Grenet  66  Tex. 
240,  18  S.  W.  508,  makes  this  statement  on 
this  subject: 
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"What  the  statute  requires  is  a  sueeinet  and 
clear  statement  of  what  the  judge  thinks  is  the 
true  result  of  Hie  evidence— what  It  proves  per- 
tinent to  the  issue  between  the  parties." 

In  this  case  we  think  the  court,  in  his 
findings,  announced  a  conclusion  as  to  every 
issue  of  fact  made  by  the  pleadings  and  the 
request  for  findings,  in  so  far  as  it  related  to 
matters  as  to  which  the  appellant  had  the 
right  to  request  a  finding,  was  sufficiently 
complied  With.  We  are  of  the  opinion,  there- 
fore, that  the  Judgment  should  be  affirmed. 


INGRAM  t.  LATTIMORH  et  aL    (No.  8997.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Feb.  16,  1919.) 

1.  Landlord  and  Tenant  «=»246(3)— Land- 
lord's Lien— Incobpoeation  or  Lessees. 

Where,  as  contemplated  when  a  partner,  as 
authorized,  took  a  lease,  the  partners  incor- 
porated,' and  the  lease  was  used  for  the  cor- 
poration's benefit,  it  as  well. as  they  became 
liable  thereon,  and  the  landlord  was  entitled,  as 
against  them  and  it,  to  the  preference  lien  given 
by  Vernon's  Sayles*  Ann.  Civ.  St  1914,  art 
6490. 

2.  Chattel    Mortgages   «s»152— Pbiomtt— 
Landlobd's  Lien.  < 

The  landlord  being  a  subsequent  creditor 
and  lienholder  in  good  faith,  his  hen  on  tenant's 
property  in  the  building  at  time  of  lease  takes 
priority  under  Vernon's  Sayles'  Ann.  Civ.  St 
1914,  art  5665,  over  prior  chattel  mortgage 
thereon  not  forthwith  deposited  and  filed  in 
county  clerk's  office  as  thereby  required,  but  fil- 
ed subsequent  to  the  lease. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  Ben  M.  Terrell,  Judge. 

Salt  by  H.  S.  Lattlmore,  trustee,  against 
W.  K.  Dunn  and  others;  J.  O.  Ingram  and 
others  intervening.  From  an  adverse  judg- 
ment, toe  named  intervener  appeals.  Re- 
versed and  rendered. 

Slay,  Simon  ft  Smith  and  A.  W.  Christian, 
all  of  Ft.  Worth,  for  appellant 

Lattlmore,  Bouldln  &  Lattlmore,  of  Ft 
Worth,  for  appellees. 

CONNER,  C.  J.  H.  S.  Lattlmore,  as  trus- 
tee, instituted  this  suit  against  W.  K.  Dunn, 
B.  I.  E.  Dunn,  and  W.  L  Dunn,  upon  a 
promissory  note  for  the  sum  of  $3,300,  and 
for  the  foreclosure  of  a  chattel  mortgage  on 
certain  printing  machinery  and  printing  ma- 
terial which  had  been  executed  by  the1  said 
Dunns  in  order  to  secure  the  payment  of 
said  note.  The  Fanners'  &  Mechanics'  Na- 
tional Bank  of  Ft  Worth  intervened,  setting 
up  that  it  was  the  owner  of  the  note,  and  it 
prayed  for  judgment  with  foreclosure  of  the 


chattel  mortgage  In  -its  behalf.  A.  J.  Ander- 
son Company  also  intervened;  but  lnas" 
much  as  that  company  has  not  appealed  from 
the  Judgment,  no  further  notice  of  its  in-, 
terventlon  need  be  given.  Appellant  J.  C. 
Ingram,  also  intervened,  alleging,  in  sub- 
stance, that  on  January  31,  1917,  by  a  con- 
tract In  writing  executed  by  said  W.  K. 
Dunn  for  himself  and  for  the  Ft  Worth 
American  Publishing  Company,  he  had  leas- 
ed, for  the  use  and  occupancy  of  said  Dunn 
ft  Co.,  a  portion  of  a  brick  building  in  the 
city  of  Ft  Worth,  described  in  the  petition, 
for  a  term  of  14  months  beginning  on  the 
1st  day  of  February,  1917,  for  a  total  rental 
of  $920,  payable  in  equal  monthly  install- 
ments; that  the  property,  described  in  the 
plaintiffs'  petition  and  upon  which  the  plain- 
tiffs sought  to  foreclose  the  mortgage,  was 
situated  in  said  building  at  the  time  of  the 
.execution  of  his  said  lease,  and  thereafter  us- 
ed in  the  business  of  said  W.  K.  Dunn  and  the 
Ft.  Worth  Publishing  Company  ;  that  only  $80 
had  been  paid  upon  said  rental  contract 
leaving  still  due  and  unpaid  thereon  the  sum 
of  $840,  for  which  he  sought  judgment  and 
a  foreclosure  of  the  landlord's  lien  which  he 
alleged  .existed  by  reason  of  the  facts  above 
stated. 

The  court  rendered  a  judgment  in  favor  of 
the  Farmers'  &  Mechanics'  National  Bank 
through  H.  S.  Lattlmore,  as  Its  trustee,  and 
against  W.  K.  Dunn,  R.  I.  H.  Dunn,  and  W. 
L  Dunn  for  the  sum  of  $3,844.33,  with  the 
foreclosure  of  the  chattel  mortgage  describ- 
ed In  the  plaintiffs'  petition,  decreeing  that 
said  mortgage  lien  was  prior  and  superior 
to  the  claim  of  any  and  all  other  parties  to 
the  suit.  From  this  judgment  the  intervener 
J.  C.  Ingram  has  appealed. 

[1]  We  see  no  escape  from  the  conclusion 
that  the  court  erred  in  its  Judgment.  It  is 
undisputed  that  the  mortgage  upon  which 
appellees  sought  a  foreclosure  was  executed 
on  January  11,  1917,  but  was  not  filed  for 
record  until  April  18,  1917.  The  evidence 
also  tended  very  strongly  to  show,  if  Indeed 
It  does  not  conclusively  so  appear,  that  W. 
K.  Dunn  for  himself  and  partners,  then  own- 
ers of  the  property,  and  who  a  little  later 
incorporated  their  business  under  the  name 
of  the  Ft  Worth  Publishing  Company,  ex- 
ecuted the  lease  and  occupied  the  premises 
and  used  the  mortgaged  property  within  said 
premises,  as  substantially  alleged  by  appel- 
lant Ingram.  Ingram  was  undoubtedly  a 
creditor  of  the  parties  named,  for  no  seri- 
ous attack  in  the  evidence  has  been  made 
upon  the  authority  of  W.  K.  Dunn  to  execute 
the  lease  made  to  Ingram,  nor  can  it  be 
seriously  doubted  from  the  evidence  that,  at 
the  time. the  lease  was  executed  by  W.  K. 
Dunn  it  was  then  contemplated  that  he  and 
his  partners  would  thereafter  incorporate: 
which  being. done  and  the  lease  used  for  the 
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benefit  of  the  publishing  company,  that  com- 
pany as  well  as  the  Dunns  became  liable 
upon  the  lease.  This  being  true,  the  issue 
'upon  which  the  case  below  seems  to  have 
been  fought  out,  of  whether  the  lease  was 
that  of  W.  K.  Dunn  or  that  of  the  Incor- 
porated publishing  company,  seems  to  us 
immaterial.  In  either  event,  as  against  the 
Dunns  and  as  against  the  publishing  com- 
pany, appellant,  Ingram,  was  entitled  to  the 
preference  lien  given  landlords  by  the  stat- 
ute. The  statute,  so  far  ai  necessary  to 
quote,  reads  as  follows: 

"All  persons  leasing  or  renting  any  residence, 
storehouse  or  other  building,  shall  have  a  pref- 
erence lien  upon  all  the  property  of  the  tenant 
in  such  residence,  storehouse  or  other  building, 
for  the  payment  of  the  rents  due  and  that  may 
become  due."  Vernon's  Sayles*  Statutes,  art. 
6490. 

[2]  As  against  the  right  of  the  landlord 
given  by  this  statute,  appellees  present  only 
their  mortgage.  The  law  relating  to  this 
character  of  lien  thus  provides: 

"Every  chattel  mortgage,  deed  of  trust,  or  oth- 
er instrument  of  writing,  intended  to  operate 
as  a  mortgage  of  or  lien  upon  personal  proper- 
ty, which  shall  not  be  accompanied  by  an  im- 
mediate delivery  and  be  followed  by  an  actual 
and  continued  change  of  possession  of  the  prop- 
erty mortgaged  or  pledged  by  such  instrument, 
shall  be  absolutely  void  as  against  the  creditors 
of  the  mortgagor  or  person  making  same,  and 
as  against  subsequent  purchasers  and  mort- 
gagees or  lienholders  in  good  faith,  unless  such 
instrument,  or  a  true  copy  thereof,  shall  be 
forthwith  deposited  with  and  filed  in  the  office  of 
the  county  clerk  of  the  county  where  the  proper- 
ty shall  then  be  situated."  Vernon's  Sayles' 
Stat  art  5666. 

As  before  noted,  it  is  undisputed  that  ap- 
pellees' mortgage  was  not  forthwith  "de- 
posited with  and  filed  in  the  office  of  the 
county  clerk  of  the  county  where  the  proper- 
ty was  situated."  Ingram's  lien  therefore  was 
undoubtedly  prior  in  point  of  right  to  the 
mortgage  lien  of  the  appellees,  for  Ingram, 
under  the  decisions,  was  both  a  creditor  and 
subsequent  lienholder  in  good  faith;  it  not 
being  pretended  at  the  time  of  the  rental 
contract  made  by  him  that  he  had  notice  of 
the 'mortgage  in  question.  Liquid  Carbon 
Add  Mfg.  Co.  v.  Lewis,  32  Tex.  Civ.  App. 
481,  75  S.  W.  47 ;  Austin  v.  Welch,  31  Tex. 
Civ.  App.  526,  72  S.  W.  881;  Rogers  v. 
Grigg,  20  S.  W.  654;  Berkey  &  Gay  Furn. 
Co.  v.  Sherman  Hotel  Co.,  81  Tex.  135,  16  S. 
W.  136,  writ  of  error  denied. 

We  believe  that  the  Judgment  below  should 
be  reversed  and  here  rendered  for  appel- 
lant, establishing  the  superiority  of  his  lien 
and  directing  the  proceeds  of  the  sale  of 
the  property  to  be  applied  first  to  the  pay- 
ment of  Intervener  Ingram's  unpaid  rents, 
interest,  and  all  costs  incurred  by  him  In 
this  cause  here  and  in  the  court  below ;  the 


remainder  of  such  proceeds  to  be  applied 
as  directed  by  the  court  below.    The  Judg- 
ment In  other  respects  is  left  undisturbed. 
Judgment  accordingly. 

BUCK,  X,  disqualified  and  not  sitting. 


INGRAM  t.  FRED.    (No.  8830.)* 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Dec.  7, 19ia    Rehearing  Denied 

Jan.  18, 1019.) 

1.  Landlord  and  Tenant  <S=>106,  195(1)— 
Leases— Repairs. 

A  tenant,  who  leased  a  building  for  two 
years  for  a  specific  sum  payable  in  monthly  in- 
stallments, may  vacate- and  refuse  to  thereafter 
pay  rent,  where  lessor  has  failed  to  keep  build- 
ing in  repair  and  tenantable  as  agreed. 

2.  Common  Law  «=>17— Evidence  —  Deci- 
sions or  Cottbts. 

Decisions  of  English  courts  are  not  conclu- 
sive proof  of  what  common  law  of  England  real- 
ly is,  although  entitled  to  great  weight,  and  de- 
cisions of  different  states  of  Union  which  have 
adopted  common  law  of  England  may  bo  look- 
ed to,  to  determine  what  common  law  is. 

3.  Landlord  and  Tenant  *=>152(3)— Lease 
—Duty  to  Repair. 

A  lease  of  a  building,  providing  that  lessor 
"shall  have  reasonable  time  to  repair  the  same," 
when  notified  of  leaks,  held  to  contemplate  that 
it  was  duty  of  lessor  to  make  such  repairs  npon 
receiving  such  notice. 

4.  Landlord  and   Tenant   «=»150(1)  —  Re- 
pairs— Duty  or  Landlord. 

To  exempt  landlord  from  damages  to  tenant 
resulting  from  defects  in  roof,  and  at  same  time 
hold  tenant  liable  for  full  contract  price,  which 
he  agreed  to  pay  upon  understanding  that  build- 
ing was  tenantable,  would  be  unreasonable  and 
obviously  unjust  to  tenant,  and  such  construc- 
tion of  lease  should  not  be  favored. 

5.  Landlord  and  Tenant  «=>150(1)  —  Re- 
pairs. 

If  landlord  was  obligated  to  repair  roof  of 
building,  such  obligation  was  not  discharged  by 
unsuccessful  efforts  to  remedy  defects,  under 
plea  that  such  efforts  constituted  reasonable 
diligence  to  accomplish  purpose. 

6.  Landlord    and    Tenant    €=3231(2)— Re- 
pairs—Notice  to  Landlord— Evidence. 

In  action  against  tenant  under  lease  for 
rent,  tenant  having  vacated  because  of  defects 
in  roof,  it  was  proper  to  admit  in  evidence  writ- 
ten notices  of  defects  in  roof,'  sent  to  landlord 
after  execution  of  lease,  while  tenant  was  hold- 
ing under  prior  lease. 

7.  Trial    <8=>352(4)— Special    Issues— Evi- 
dence—Action  fob  Rent. 

In  action  under  lease  for  rent,  tenant  having 
vacated  by  reason  of  leaks  in  roof,  court  prop- 
erly refused  to  submit  to  jury  question  whether 
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leak  was  caused  by  downspouts  being  stopped 
by  refuse  thrown  on  roof  by  persons  in  adjoin- 
ing building,  where  no  proof  was  offered  to  show 
that  it  was  impracticable  to  avoid  such  stopping 
of  downspouts  by  use  of  some  character  of 
screen  upon  roof. 

8.  Trial  «=»352(4)— Special  Issues— Evi- 
dence—Action toe  Rent. 
In  action  under  lease  for  rent,  tenant  having 
vacated  by  reason  of  plaintiff's  failure  or  inabil- 
ity to  stop  leaks  in  roof,  court  properly  refused 
to  submit  issue  whether  or  qot  holes  made  by 
sign  braces  erected  by  tenant  caused  roof  to  leak, 
where  evidence  that  plaintiff  had  stopped  all 
leaks  caused  by  braces  was  uncontroverted. 

8.  Trial  <8=*361(2)— Special  Issues— Errone- 
ous Requests. 
A  requested  special  issue  embracing  question 
not  applicable  to  evidence  is*  properly  refused 
as  a  whole. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  Ben  M.  Terrell,  Judge. 

Action  by  3.  O.  Ingram  against  A.  Fred. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Samuels  &  Brown,  of  Ft.  Worth,  for  ap- 
pellant. 

McLean,  Scott  &  McLean  and  Marvin  H. 
Brown,  all  of  Ft.  Worth,  for  appellee. 

DUNKLIN,  J.  J.  C.  Ingram,  plaintiff  in 
the  trial  court,  has  appealed  from  a  judg- 
ment denying  him  a  recovery  against  A. 
Fred,  the  defendant,  upon  a  demand  for 
rents  claimed  to  be  due  on  a  storehouse  in 
the  city  of  Ft  Worth,  owned  by  Ingram  and 
leased  to  Fred  for  a  period  of  two  years. 

The  lease  was  In  writing,  and  the  rental 
period  stipulated  therein  was  from  June  5, 
1914,  to  June  5,  1916,  and  the  price  to  be 
paid  by  the  defendant,  stipulated  in  the  lease, 
was  $4,800  for  the  full  rental  period,  payable 
In  equal  monthly  Installments  of  $200.  The 
defendant,  who  was  pursuing  the  business 
of  pawnbroker  and  dealer  in  clothing,  oc- 
cupied the  building  for  the  first  year  cov- 
ered by  the  lease  and  paid  all  rents  accru- 
ing during  that  period.  He  then  vacated 
the  premises  and  refused  to  pay  rentals  for 
the  second  year  upon  the  plea,  which  was 
urged  as  a  defense  to  plaintiff's  suit,  that  by 
reason  of  the  leaky  condition  of  the  roof 
the  building  was  rendered  untenantable  and 
that  plaintiff  had  failed  to  remedy  that  con- 
dition after  due  notice  thereof  from  the  de- 
fendant 

In  answer  to  special  issues,  the  jury  found 
that  during  the  first  year  of  the  lease  term, 
and  before  defendant  vacated  the  premises, 
the  roof  of  the  building  leaked  from  rain- 
fall to  such  an  extent  as  to  render  the  build- 
ing untenantable  for  defendant's  business; 
that  defendant  gave  plaintiff  notice  in  writ- 
ing of  such  condition  of  the  roof,  and  allow- 


ed him  a  reasonable  time  after  such  notice 
and  before  vacating  the  building  within 
which  to  repair  the  roof,  and  finally  moved 
out  of  the  building  solely  by  reason  of  its 
leaky  condition. 

Following  the  clause  demising  the  prem- 
ises to  defendant  for  the  specific  use  already 
stated,  the  lease  contains  the  following  pro- 
visions: 

"To  have  and  to  hold  the  same,  with  the  ap- 
purtenances, unto  the  said  parties  of  the  second 
part,  from  the  6th  day  of  June,  1914,  for  and 
during  the  term  of  two  years  next  ensuing  and 
fully  to  be  completed  and  ended  on  the  4th  day 
of  June,  1916,  and  said  lessees  yielding  and  pay- 
ing therefor  the  sum  of  forty-eight  hundred  dol- 
lars ($4,800.00),  as  hereinafter  provided.  It  is 
hereby  understood  and  agreed,  in  case  building 
shall  be  destroyed  by  fire  or  other  causes,  or 
rendered  untenantable,  after  June  5,  1914,  it 
shall  at  lessor's;  option  terminate  this 
lease.    •    •    • 

"In  case  building  shall  from  any  cause  leak, 
lessee  shall  notify  lessor  of  same  in  writing, 
and  he  shall  have  reasonable  time  to  repair  same, 
and  shall  not  be  liable  for  damages  accruing 
therefrom.    *    •    • 

"And  the  said  lessees  covenant  and  agree  with 
said  lessor  as  follows,  that  is  to  say:  That  they 
(said  lessees)  will  pay  said  rent  to  wit  the  sum 
of  forty-eight  hundred  dollars,  in  equal  monthly 
installments,  to  wit  the  sum  of  $200  on  the  5th 
day  of  June,  1914,  and  the  same  amount  on  the 
5th  day  of  each  and  every  month  thereafter, 
until  the  whole  sum  of  $4,800  shall  have  been 
fully  paid,  unless  said  premises  shall  be  destroy- 
ed or  rendered  untenantable  by  fire,  or  unavoida- 
ble accident  without  fault  or  default  on  part  of 
said  lessees,  in  which  event  only  a  ratable  pro- 
portion of  said  rent  shall  be  paid  by  said  lessees, 
that  they  will  not  do  or  suffer  any  waste  there- 
in.   •    •    * 

"In  case  of  loss  or  damage  by  storms,  wind, 
fire,  or  lightning,  or  from  any  other  cause,  or 
from  burglary,  theft,  or  from  breaking  of  water, 
gas,  or  sewer  pipes,  or  loss  caused  by  negligence, 
theft  or  carelessness  of  other  occupants  or  of 
employe's  of  lessees,  no  liability  therefor  is  as- 
sumed by  lessor,  and  lessees  expressly  agree  not 
to  hold  lessor  responsible  for  any  loss  or  dam- 
age that  may  occur  by  reason  thereof." 

The  principal  contention  urged  in  appel- 
lant's brief  is  that  notwithstanding  the  facts 
found  by  the  jury,  defendant  was  legally 
bound  to  pay  the  full  sum  of  $4,800,  because 
the  lease,  which  was  In  writing  and  unambig- 
uous, expressly  stipulated  for  the  payment 
of  the  full  sum  of  $4,800  for  the  entire  lease 
term,  and  for  an  exemption  of  liability  of 
the  lessor  for  damages  resulting  from  a  leaky 
condition  of  the  roof,  and  contained  no  pro- 
vision expressly  giving  to  the  tenant  the 
right  to  vacate  the  building  and  cease  pay- 
ing rents  if  it  should  become  in  such  condi- 
tion as  to  render  it  untenantable.  In  16  R. 
C.  L„  bottom  page  698,  section  187,  the  fol- 
lowing is  said: 

"A  cardinal  principle  in  the  construction  of 
leases  is,  as  in  case  of  other  contracts,  to  give 
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effect  to  the  intention  of  the  partial,  and  in 
arriving  at  the  intention,  the  subject-matter,  the 
situation  of  the  parties,  and  the  object  had  in 
view  and  intended  to  be  accomplished  by  the 
parties  at  the  time  are  to  be  regarded.  •  •  » 
A  construction  should  be  avoided,  if  it  can  be 
done  consistently  with  the  tenor  of  the  agree- 
ment, which  would  be  unreasonable  or  unequal; 
and  that  construction  which  is  most  obviously 
just  is  to  be  favored  as  most  in  accordance  with 
the  presumed  intention  of  the  parties." 

The  language  last  quoted  was  taken  from 
the  opinion  of  our  Supreme  Court  in  Howeth 
v.  Anderson,  25  Tex.  557,  78  Am.  Dec.  538. 
Again  on  bottom  page  099,  section  168,  .of  the 
same  volume  of  Ruling  Case  Law,  the  fol- 
lowing is  said: 

"The  general  rule  that  in  the  construction  of 
a  deed  the  grantee  is  to  be  favored  in  case  of 
ambiguity  applies  to  leases.  Thus  in  construing 
provisions  of  a  lease,  relating  to  Renewals,  if 
there  is  any.  uncertainty,  the  tenant  is  favored, 
and  not  the  landlord,  because  the  latter,  having 
the  power  to  stipulate  in  bis  own  favor,  has  neg- 
lected to  do  so,  and  also  upon  the  principle  that 
every  man's  grant  is  to  be  taken  most  strongly 
against  himself." 

And  In  section  178,  bottom  page  691  of  the! 
same  volume,  occurs  the  following: 

"And  it  has  been  said  that  the  English  au- 
thorities, ancient  and  modern,  are  conclusive 
that,  even  where  the  landlord  is  bound  by  cus- 
tom or  express  contract  to  repair,  and  by  his 
failure  to  do  so  the  premises  become  uninhabita- 
ble, or  unfit  for  the  purposes  for  which  they 
were  leased,  the  tenant  has  no  right  to  quit  the 
premises  or  to  refuse  to  pay  rent  according  to 
his  covenant,  but  his  only  remedy  is  by  action 
for  damages.  Where,  however,  a  landlord  has 
covenanted  or  is  under  obligation  to  repair,  and 
by  reason  of  his  failure  to  do  so  the  premises 
have  become  untenantable,  this  may,  it  seems, 
according  to  the  better  rule  in  this  country,  con- 
stitute a  constructive  eviction  justifying  the  ten- 
ant in  abandoning  the  premises." 

See,  also,  sections  177  and  179,  bottom 
pages  691  and  692,  same  work;  Lunn  v. 
Gage,  37  111.  19,.  87  Am.  Dec  233;  Tedstrom 
v.  Puddephatt,  99  Ark.  193,  137  S.  W.  816, 
Ann.  Cas.  1913A,  1092. 

In  Berman  v.  Shelby,  decided  by  the  Su- 
preme Court  of  Arkansas,  reported  in  93  Ark. 
472,  125  S.  W.  124,  It  was  held  that  a  land- 
lord, who  had  made  a  covenant  with  the  ten- 
ant to  put  a  water  heater  in  the  bathroom, 
could  not  collect  rents  from  the  tenant  after 
the  latter  had  abandoned  the  premises  by 
reason  of  the  failure  of  the  landlord  to  in- 
stall the  water  heater.  The  doctrine  upon 
which  that  decision  was  rendered  was  ex- 
pressed in  another  decision  by  the  same 
court  in  M.  P.  Ry.  Co.  v.  Yarnell,  65  Ark.  820, 
46  S.  W.  943,  from  which  latter  decision  the 
following  was  quoted  with  approval: 

"The  obligations  of  the  contract  were  mutual, 
and.  if  the  appellee  failed  to  comply  with  it,  he 
could  not  hold  the  appellant  to  a  compliance. 
This  is  too  plain  to  require  argument  or  au- 


thorities. The  failure  of  one  party  to  a  contract 
to  comply  with  its  terms  releases  the  other  party 
from  compliance  with  it" 

.  [1, 2]  Numerous  pther  decisions  which 
might  be  cited  announce  the  same  rule  of  mu- 
tuality of  covenants  between  landlord  and 
tenant  In  Vincent  v.  Central  City  Loan  & 
Investment  Co.,  45  Tex.  Civ.  App.  36,  99  S. 
W.  428,  by  the  Court  of  Civil  Appeals  of  the 
Third  district,  it  was  held  that  the  failure 
of  the  landlord  to  make  repairs  on  a  building 
in  accordance  with  his  agreement  so  to  do 
was  sufficient  cause  for  abandonment  of  the 
building  by  the  tenant,  and  was  a  valid  de- 
fense to  an  action  for  the  rent  accruing  aft- 
er such  abandonment  We  have  been  cited  to 
no  Texas  authorities,  and  have  found  none, 
announcing  a  contrary  rule  in  this  state,  and 
the  rule  so  announced  In  the  decision  last  not- 
ed seems  to  be  in  accord  with  the  clear 
weight '  of  authorities  in  ■  this  country,  as 
stated  In  the  quotation  above  made  from 
Ruling  Case  Law,  and  we,  think  It  is  sup- 
ported by  more  equitable  reasons,  although 
some  of  the  American  decisions  seem  to  have 
followed  the  English  rule  stated  above.  The 
decisions  of  the  EJngllsh  courts-  are  not  con- 
clusive proof  of  what  the  common  law  of 
England  really  Is,  although  they  are  entitled 
to  great  weight  And  the  decisions  of  the 
different  states  of  the  Union,  which,  like  our 
own,  'hare  adopted  the  common  law  of  Eng- 
land, may  be  looked  to  to  determine  all  such 
questions.  12  Corpus  Juris,  pp.  198,  199; 
Grigsby  v.  Relb,  105  Tex.  600,  601,  163  S.  W. 
1124,  L.  R.  A.  1915B,  1,  Ann.  Cas.  1915C, 
1011;  Palacios  v.  Oorbett,  172  S.  W.  7TT. 
But  if  there  be  any  principle  of  public  pol- 
icy prevailing  in  England,  which  would  ex- 
empt a  lease  contract  from  the  operation  of 
the  general  rule  of  mutuality  of  covenants 
applicable  in  the  construction  of  other  con- 
tracts and  stated  by  the  Supreme  Court  of 
Arkansas,  in  the  quotation  above,  the  same 
does  not  obtain  In  this  state.  On  the  con- 
trary, such  an  exception  in  favor  of  a  land- 
lord and  against  the  tenant,  which,  so  far' as 
we  can  perceive,  Is  purely  arbitrary  and 
without  any  reasonable  or  equitable  basis, 
is  incompatible  with  the  spirit  and  genius  of 
our  Institutions,  and  should  not  be  allowed. 
Davis  v.  Davis,  70  Tex,  124,  7  S.  W.  826; 
Swayne  v.  Lone  Acre  Oil  Co.,  98  Tex.  605, 86 
S.  W.  740,  69  L.  R.  A.  986,  8  Ann.  Cas.  HIT ; 
Grigsby  v.  Relb,  105  Tex.  601,  153  S.  W.  1124, 
L.  R.  A.  1915B,  1,  Ann.  Cas.  1915C,  1011 ;  12 
Corpus  Juris,  188,  189 ;  5  Ruling  Case  Law, 
pp.  911,  912. 

[3,  4]  While  the  lease  contract  in  the  pres- 
ent suit  did  not  expressly  and  specifically 
bind  the  landlord  to  repair  the  roof,  In  case 
it  should  become  so  leaky  as  to  render  the 
building  untenantable,  yet  we  think  that  such 
obligation  was  clearly  Implied  from  the  terms 
of  the  lease  itself.  The  obligation  of  the  ten- 
ant expressed  In  the  lease  to  notify  the  lessor 
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If  the  building  should,  leak,  and  the  further 
stipulation  that  the  lessor  "shall  have  rea- 
sonable time  to  repair  the  same,"  clearly  Im- 
ports an  understanding  between  tbe  parties 
to  the  Instrument  that  the  lessor  would  make 
such  repairs  upon  receiving  such  notice.  In 
the  absence  of  such  an  understanding,  that 
clause  In  the  lease  would  be  entirely  useless. 
Furthermore,  to  exempt  tbe  landlord  from 
damages  to  the  tenant  resulting  from  defects 
in  the  roof,  for  which  be  would  be  liable  un- 
der the  common-law  rule,  in  the:  absence  of 
a  stipulation  to  the  contrary,  and  at  the 
same  time  to  hold  the  tenant  liable  for  the 
full  contract  price  of  the  lease,  which  be 
agreed  to  pay  upon  tbe  understanding  that 
the  building  was  tenantable,  would  be  un- 
reasonable and  obviously  unjust  to  tbe  ten- 
ant upon  the  plainest  principles  of  equity, 
and  such  a  construction  therefore  should 
not  be  favored. 

[5]  And  if  the  landlord  was  obligated  to 
so  repair  the  roof  of  the  building  that  ob- 
ligation was  not  discharged  by  the  efforts  he 
mode  to  remedy  the  defects,  upon  his  further 
plea  that  such  efforts  constituted  reason- 
able diligence  to  accomplish  that  purpose. 

[I]  The  lease  was  dated  March  28,  1814, 
although  it  did  not  begin  to  run  until  June 
5th,  following  that  date.  Complaint  is  made 
of  the  admission  in  evidence  of  two  written 
notices,  one  dated  April  1,  1914,  and  tbe  oth- 
er May  12, 1914,  to  the  landlord  from  the  ten- 
ant, calling  attention  to  the  leaky  •  condition 
of  the  roof  and  •  of  damage  done  to  the 
tenant's  goods  by  reason  of  leaks  from  rains, 
while  be  was  holding  under  a  prior  lease. 
One  of  the  grounds  of  objection  to  that  evi- 
dence was  that  the  notices  were  given  pri- 
or to  tbe  beginning  of  the  lease  term.  We 
think  there  was  no  merit  in  this  objection. 
At  all  events,  the  landlord  treated  the  no- 
tices, and  other  notices  given  orally,  as  a 
compliance  with  tbe  requirement  of  the  lease, 
by  making  repeated  efforts  to  repair  the  roof. 
Appellant  requested  tbe  submission  of  the  fol- 
lowing special  issue  to  the  jury,' which  was 
refused  by  the  court,  and  the  refusal  of  the 
same  is  assigned  as  error: 

"If  you  find  from  the  testimony  that  water 
from  rains  entered  the  brick  building-  at  1107 
Main  street,  in  the  city  of  Ft  Worth,  in  the 
main  room  and  show  window,  in  such  quantities 
as  to  render  it  untenantable  as  a  clothing  and 
pawnbroker's  store,  between  June  5,  1914,  and 
July  5,  1915,  was  the  entrance  of  said  water 
into  the  building  and  show  window  caused  by 
the  downspouts  being  stopped  up  and  holes 
caused  by  the  bracing  of  defendant's  sigh?" 

[7-1]  In  support  of  the  assignment  appel- 
lant has  cited  the  testimony  of  his  witness 
Lydick,  whom  he  employed  on  repeated  oc- 
casions to  repair  the  roof  after  appellee  bad 
complained  of  its  leaky  condition.  Accord- 
ing to  the  testimony  of  that  witness,  tbe 


leaks  were  caused  by  the  downspouts  lead- 
ing from  the  roof  becoming  stopped  up  with 
rubbish  thrown  upon  the  roof  by  occupants 
of  an  adjoining  building.  He  further  testi- 
fied that  the  building  occupied  by.  the  defend- 
ant was  a  one-story,  building,  while  the  ad- 
Joining  building  was  a  two-story  building; 
but  no  proof  was  offered  to  show  that  it  was 
impracticable  to  avoid  such  stopping  of  the 
downspout  by  the  use  of  some  character  of 
screen  upon  the  roof,  which  would  prevent 
the  rubbish  from  being  washed  into  the  down- 
spout furthermore,  according  to  testimony 
Introduced  by  plaintiff  himself,  which  was 
uncontradicted,  there  were  never  any  appre- 
ciable leaks  through  tbe  holes  in  the  wall 
caused  by  the.  bracing  of  the  defendant's 
sign,  and  such  leaks  as  were  so  caused  entire- 
ly ceased  after  the  holes  were  closed  by  appel- 
lant. Under  such  circumstances  It  would 
have  been  error  to  submit  to  the  Jury  the 
issue  whether  or  not  tbe  leaks  In  tbe  build- 
ing rendering  It  untenantable  were  caused 
by  tbe  bracing  of  defendant's  sign-  And  with 
that  vice  in  the  requested  issue  no  reversible 
error  was  committed  in  the  court's  refusal 
to  give  It,  even  though  it  could  be  said  that 
the  question  whether  or  not  the  leaks' were 
caused  by  the  downspouts  being  stopped  up 
should  have  been  •  submitted. 

For  the  reaaonB  Indicated,  all  of  appel- 
lant's assignments  of  error  are  overruled, 
and  the  judgment  Is  affirmed. 


PRINCE  v.  BLISARD.    (No.  9020.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth- 
Feb.  22, 1919.) 

1.  Pleading     «3=»18—  Indefinitenkbb— DAM- 
AGES—BBJEAGH  or  CONTBAOT  FOB  LEASE. 

In  action  for  breach  of  contract  for  farm 
lease,  paragraph  of  complaint,  alleging  as  dam- 
ages what  plaintiff  would  have  saved  in  living 
expenses  by  occupying  the  farm,  held  not  suffi- 
ciently specific  to,  enable  defendant  to  be  pre- 
pared to  meet  such  allegations  with  controvert- 
ing  evidence,  and  subject  to  special  exceptions. 

2.  Contracts    «=»32— Obal   Negotiations— 
Wbitten  Contbact. 

Where  it  was  understood  and  intended  by  the 
parties  negotiating  orally  that  a  written  con- 
tract was  to  be  entered  into  to  bind  the  parties, 
there  was  no  contract  between  the  parties. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  E.  B.  L.  Roy,  Judge. 

Action  by  W.  L.  Blisard  against  J.  & 
Prince.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

R.  S.  Phillips,  of  Ft.  Worth,  and  S.  C. 
Padelford  and  F.  B.  Johnson,  both  of  Cle- 
burne, for  appellant 
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Mays  A  Mays  and  John  L.  Poulter,  all  of 
Ft  Worth,  for  appellee. 

DUNKLIN,  J.  J.  8.  Prince  has  prosecuted 
this  appeal  from  a  judgment  rendered  In  favor 
of  W.  L.  Bllsard  for  the  breach  of  an  'alleged 
parol  contract  for  a  lease  by  Prince  to  Bll- 
sard of  a  farm  consisting  of  300  acres  of 
land  situated  In  Johnson  county,  Tex.,  for 
the  year  1917.  The  proof  showed  that  there 
were  some  negotiations  between  the  parties 
relative  to  the  leasing  of  the  land  for  the 
year  1917,  but  later  Prince  refused  to  per- 
mit Bllsard  to  have  it  The  case  was  tried 
before  a  jury,  who  returned  findings  upon 
special  Issues..  According  to  those  findings 
Prince  did  rent  the  farm  to  Bllsard  for  the 
year  1917,  and  by  reason  of  defendant's 
breach  of  same,  plaintiff  sustained  damages, 
which  were  Itemized  by  the  jury,  and  which 
damages  aggregated  the  sum  of  $4,195  over 
and  above  the  amount  plaintiff  and  his  fami- 
ly could  reasonably  have  earned  In  the  pur- 
suit of  occupations  other  than  the  cultiva- 
tion of  the  farm. 

One  paragraph  of  plaintiff's  petition,  upon 
which  the  case  was  tried,  reads  as  follows: 

"Plaintiff  shows  to  the  court  that  had  he  been 
permitted  to  have  used  and  occupied  said  farm 
as  aforesaid,  that  he  would  have  raised  a  garden 
thereon,  and  that  such  garden  would  have  fur- 
nished plaintiff  and  family  food,  and  that  he 
would  have  also  raised  and  grown  his  own  meat ; 
that  also  in  accordance  with  the  contract  and 
agreement  that  defendant  would  have  had  to 
furnish  plaintiff  a  sufficient  number  of  milk 
cows,  thereby  reducing  the  costs  of  plaintiff's 
and  family  living  for  the  year  1917  at  least 
$300,  and  that  on  account  of  the  breach  of  such 
contract,  plaintiff  has  been  forced  and  compel- 
led to  expend  at  least  the  sum  of  $300  additional 
as  living  expenses,  consisting  in  the  purchase  of 
milk,  batter,  groceries  and  vegetables,  and  that 
said  sum  of  $300  was  and  is  a  reasonable  sum 
therefor  in  addition  to  what  he  would  have 
made  in  that  respect  upon  said  farm." 

The  verdict  of  the  jury  shows  a  finding 
that  the  living  expenses,  incurred  by  Bll- 
sard over  and  above  what  such  expenses 
would  have  been  had  he  been  permitted  to 
occupy  the  farm,  amounted  to  $300.  A  spe- 
cial exception  was  addressed  to  the  para- 
graph of  the  petition,  copied  above,  because 
the  same  was  Indefinite  and  uncertain  and 
failed  to  specify  -any  items,  or  to  give  any 
data  to  justify  the  conclusion  alleged  that  his 
living  expenses  during  the  year  would  have 
been  reduced  the  sum  of  $300  had  he  been 
permitted  to  occupy  the  farm.  And  defend- 
ant excepted  to  that  allegation  of  damages 
on  the  further  ground  that  the  same  con- 
stituted special  damages,  and  the  petition 
contained  no  allegation  sufficient  to  show 
that  the  same  were  within  the  contemplation 
of  the  parties  at  the  time  the  alleged  con- 
tract was  entered  Into  as  a  probable  conse- 


quence of  a  breach  thereof  by  the  defendant, 
Prince. 

[1]  Clearly,  plaintiff  could  not  have 
"grown  his  own  meat"  without  incurring 
some  expense  in  so  doing,  and  even  though 
defendant  had  furnished  him  cows  tov  milk 
he  would  have  been  at  some  expense  to  feed 
them  In  order  for  them  to  produce  milk  and 
butter  for  his  family.  Even  though  it  be 
supposed  that  the  pleader  Intended  to  say 
that  more  groceries  were  required  for  his 
family  during  the  year  than  would  have 
been  required  had  he  resided  on  the  farm, 
yet  It  Is  clear  that  such  as  he  would  have 
used  on  the  farm  would  have  cost  the  same 
price.  The  defendant  was  entitled  to  more 
specific  allegations  of  facts  with  reference 
to  the  damages  claimed  In  that  paragraph  of 
the  petition  in  order  to  be  prepared  to  meet 
the  same  with  controverting  evidence,  and 
the  trial  court  erred  in  overruling  the  spe- 
cial exceptions. 

And  the  same  observations  apply  to  special 
exceptions  to  other  portions  of  plaintiff's 
petition  In  which  other  Items  of  damages  sus- 
tained by  him  were  alleged,  but  we  deem  It 
unnecessary  to  discuss  such  exceptions  at 
length,  since,  with  what  we  have  said  already 
as  a  guide,  the  trial  court  will  experience  no 
difficulty  in  correctly  determining  their 
merits  if  Insisted  upon  by  the  defendant  in 
the  further  progress  of  the  case  In  that  court 

In  his  testimony  the  defendant  denied  that 
he  made  the  rental  contract  alleged  In  plain- 
tiff's  petition.  He  did  testify  to  certain  ne- 
gotiations between  the  parties  looking  to  a 
possible  trade,  but  according  to  his  testi- 
mony such  negotiations  never  reached  the 
stage  of  consummation  of  a  contract  Plain- 
tiff testified  at  length  to  several  interviews 
with  the  defendant  relative  to  said  proposed 
rental  contract,  of  propositions  and  counter 
propositions  of  each  party  relative  thereto, 
and  while,  according  to  certain  isolated  por- 
tions of  his  testimony,  a  definite  agreement 
was  reached,  yet,  according  to  other  portions 
of  his  testimony,  It  was  contemplated  by  both 
parties  that  the  contract  was  to  be  reduced 
to  writing,  and  he  himself  was  unwilling  to 
rent  the  farm  except  under  a  written  con- 
tract from  the  defendant,  by  reason  of  the 
fact  that  he  had  been  Informed  that  defend- 
ant was  a  very  mean  man.  And  with  refer- 
ence to  what  occurred  In  the  final  Interview- 
between  them  when  defendant  refused  to  let 
him  have  the  farm  and  all  further  negotia- 
tions were  terminated,  plaintiff  testified  aa 
follows: 

"I  wanted  a  written  contract  but  that 
wouldn't  necessarily  make  a  man  afraid  to  take 
it;  it  was  understood  the  day  I  entered  the 
place  that  we  were  to  sign  a  written  contract 
It  was  understood  between  Mr.  Prince  and  I 
the  day  we  closed  the  trade  at  his  barn,  about 
the  20th  of  October,  that  we  would  both  enter 
into  a  written  contract  and  we  were  to  meet 
down  there,  and  he  was  to  tell  me  what  I  was 
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to  do  about  the  Johnson  grass,  and  I  was  to 
tell  him  what  to  do  about  the  house,  so  we 
could  put  that  In  the  contract.  The  things  that 
had  to  go  into  the  contract  were  things  that 
had  to  be  agreed  upon  between  us.  Yes;  I 
wanted  that  contract  so  I  wouldn't  have  any 
trouble  about  it,  and  I  suppose  he  wanted  it 
so  that  he  wouldn't  hare  any  trouble  about  It; 
that  is  what  you  hare  a  contract  for." 

[2]  If  plaintiff  understood  and  intended, 
as  indicated  by  his  testimony,  that  a  writ- 
ten Instrument  was  necessary  in  order  for 
the  oral  negotiations  between  the  parties  to 
ripen  Into  a  valid  and  binding  contract  for 
the  lease  of  the  farm,  then  it  is  clear  that 
no  binding  contract  whatever  was  ever  made 
between  the  parties.    6  R,  O.  L.  p.  18,  {  39. 

The  burden  was  upon  the  plaintiff  to  es- 
tablish by  proof  a  definite  contract  for  the 
rental  of  the  farm,  and  we  are  of  the  opinion 
that  his  testimony,  considered  as  a  whole, 
was  too  indefinite,  to  say  the  least,  to  sus- 
tain a  finding  that  the  alleged  rental  contract 
was  In  fact  made;  and  in  this  connection 
it  is  to  be  observed  farther  that  according  to 
plaintiff's  testimony  nearly  all  the  negotia- 
tions between  the  parties  occurred  when  no 
one  else  was  present  who  could  testify  as  to 
what  then  occurred. 

For  the  reasons  indicated,  and  without 
reference  to  other  assignments  of  error,  the 
decision  of  which  is  unnecessary,  the  judg- 
ment is  reversed,  and  the  cause  is  remanded 
for  another  trial. 


DORSET  v.  COGDEIiL.'   (No.  9015.) 

(Oourt  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Jan.  25,  19190 

1.  Trial  «=»849(2)— Submission  oi-  Cause  oh 
Special  Issue— Statutes. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
1984a,  providing  for  submission  of  cause  on  spe- 
cial issues  when  requested,  is  mandatory,  and 
failure  to  so  submit  is  excusable  only  in  cases 
that  cannot  be  determined  upon  submission  of 
special  issues. 

2.  Trial  '«J=»851(2)—  Submission  upon  Spe- 
cial Issues—  Refusal. 

In  an  action  for  breach  of  contract  to  pur- 
chase corn,  plaintiff's  request  for  peremptory  in- 
struction and  for  special  Issues  which  may  not 
have  been  raised  by  evidence  in  the  judgment  of 
the  court  did  not  relieve  the  trial  court  of  the 
duty  to  submit  the  case  upon  special  issues,  in 
view  of  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  1984a. 

8.  Trial  «J=»349(2)— Submission  or  Special 
Issues— Waiver. 
Bev.  St  art  1985,  providing  that  upon  ap- 
peal or  writ  of  error  an  issue  not  submitted  or 
requested  shall  be  deemed  as  found  by  the  court 
in  such  manner  as  to  support  the  Judgment  did 
not  relieve  toe  court  from  the  duty  to  comply 


with  Bev.  St  art  1970,  providing  that  In  all 
civil  cases  the  judge  shall,  unless  expressly 
waived  by  the  parties,  deliver  written  charges, 
or  submit  special  issues,  where  the  latter  were 
requested  in  due  time. 

Appeal  from  Hood  County  Court;  W.  I* 
Dean,  Judge. 

Action  by  H.  B.  Dorsey  against  B.  H. 
Cogdell.  Judgment  for  defendant,  and  plain- 
tiff appeals.     Reversed  and  remanded. 

W.  J.  Arrlngton,  of  Paducah,  and  Bryan, 

Stone  &  Wade,  of  Ft  Worth,  for  appellant 

Estes  &  Estes,  of  Granbury,  for  appellee. 

BUCK,  J.  This  suit  originated  In  the 
justice  court,  and  was  an  action  for  dam- 
ages for  an  alleged  breach  of  contract  on  the 
part  of  the  defendant,  Cogdell,  to  purchase 
4,000  bushels  of  corn  at  83%  cents  per  bushel, 
to  be  delivered  during  the  month  of  Decem- 
ber, 1913.  Judgment  was  rendered  for  de- 
fendant In  the  justice  court,  and  also  in  the. 
county  court,  and  plaintiff  has  appealed. 

Various  assignments  of  error  are  pre- 
sented in  appellant's  brief,  but  we  do  not 
find  It  necessary  to  consider  any  question 
save  that  raised  in  the  second  assignment, 
to  wit: 

"The  court  erred  in  refusing  to  submit  the 
case  to  the  jury  on  special  issues  upon  a  request 
in  writing  made  by  toe  plaintiff  that  the  case 
be  so  submitted." 

Bill  of  exception  reserving  this  point,  omit- 
ting formal  parts,  is  as  follows: 

"Comes  now  the  plaintiff  in  the  above  num- 
bered and  entitled  cause.  Before  the  reading 
of  the  charge  to  the  jury  and  before  the  argu- 
ment of  counsel,  the  court  asked  plaintiff's  at- 
torney to  prepare  a  charge  which  he  thought 
should  be  submitted.  Said  attorney  stated  that 
he  thought  said  issue  should  be  submitted  on 
special  issues,  to  which  the  court  replied  that 
he  thought  probably  so.  In  the  event  plaintiff's 
special  charges  Nob.  1  and  2  are  refused  by 
the  court,  and  now  makes  written  request  of 
the  court  that  the  case  be  submitted  to  the  jury 
on  special  issues." 

The  qualification  by  the  court  of  this  bill 
states  that: 

"This  day  the  above  request  was  presented  to 
me  in  open  court  under  the  circumstances  stated 
in  said  request  and  by  me  refused,  to  which  ac- 
tion of  the  court  the  plaintiff  then  and  there  ex- 
cepted." 

[1]  The  two  special  charges,  mentioned  in 
the  bill  as  having  been  tendered  by  plaintiff 
before  the  request  for  submission  on  special 
issues  was  made,  were  peremptory  instruc- 
tions for  plaintiff.  The  court  refused  to 
submit  the  case  on  special  Issues,  and  also 
refused  a  number  of  special  issues  requested 
by  plaintiff,  and  submitted  the  cause  under  a 
general  charge.    We  are  of  the  opinion  that 
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the  court  erred  In  such  action,  and  that  his 
refusal  to  submit  the  case  on  special  Issues, 
when  requested,  constituted  reversible  error, 
unless  It  can  be  held  that  the  cause  Is  one 
which  cannot  be  determined  on  the  submis- 
sion of  special  issues.  Article  1984a,  Ver- 
non's Sayles'  Texas  Civil  Statutes,  provides: 

"In  allrjury  cases  the  court,  upon  request  of 
either  party,  shall  submit  the  cause  upon  spe- 
cial issues  raised  by  the  pleadings  and  the  evi- 
dence in  the  case.  Such  special  issues  shall 
be  submitted  distinctly  and  separately,  and  with- 
out being  intermingled  with  each  other,  so  that 
each  issue  may  be  answered  by  the  jury  sepa- 
rately. In  submitting  special  issues  the  court 
shall  submit  such  explanations  and  definitions 
Of  legal  terms  as  shall  be  necessary  to  enable 
the  jury  to  properly  pass  upon  and  render  a 
verdict  oh  such  issues,  and  the  court  may  sub- 
mit said  cause  upon  special  issues  without  re- 
quest of  either  party,  provided  that  if  the  na- 
ture of  the  suit  is  such  that  It  cannot  be  deter- 
mined on  the  submission  of  special  Issues,  the 
court  may  refuse  the  request  to  do  so,  but  the 
action  of  the  court  in  refusing  may  be  review- 
ed on  proper  exception  in  the  appellate  court, 
and  this  article  shall  be  construed  in  connection 
with  article  1986  of  chapter  14,  title  37,  Revised 
Statutes." 

We  are  of  the  opinion  that  the  pleadings 
and  the  evidence  are  such  that  the  cause 
might  be  determined  on  the  submission  of 
special  issues.  This  article  is  held  to  be 
mandatory  on  the  trial  court,  and  the  only 
justification  of  his  failure  to  submit  the 
case  on  special  IssueB,  when  requested.  Is  that 
the  nature  of  the  salt  Is  such  that  It  cannot 
be  determined  on  the  submission  of  such 
special  Issues.  Quffey  Petroleum  Co.  v.  Din- 
widdle, 108  S.  W.  439 ;  Gordon  Jones  Const 
Co.  v.  Lopez,  172  S.  W.  987;  Shaw  v.  Gar- 
rison, 174  S.  W.  942;  Klyce  v.  Gundlach, 
193  S.  W.  1092. 

[2,8]  We  are  of  the  opinion  that  the  ac- 
tion of  the  court  in  the  respect  complained 
of  constitutes  reversible  error,  and  that, 
even  though  the  plaintiff,  before  he  request- 
ed the  submission  of  special  Issues,  had  ten- 
dered a  request  for  peremptory  instruction, 
and  even  though  the  special  issues  requested 
by  plaintiff  may  not  have  been,  in  the  Judg- 
ment of  the  trial  court,  raised  by  the  evi- 
dence, the  trial  court  would  not  have  been 
relieved  of  the  duty  devolving  upon  him  to 
Bubmit  to  the  jury  the  issues  of  fact  Involv- 
ed in  this  case.  It  Is  a  statutory  rule  of 
practice  that: 

"Upon  appeal  or  writ  of  error,  an  issue  not 
submitted  and  not.  requested  by  a  party  to  the 
cause,  shall  be  deemed  as  found  by  the  court 
in  such  manner  as  to  support  the  judgment; 
provided,  there  be  evidence  to  sustain  such  a 
finding/'     Article  1985,  Revised   Statutes. 

But  we  think  this  statute  does  not  relieve 
the  court  of  the  'duty  to  comply  with  article 
1970,  Revised  Statutes,  nor  of  the  duty  to 


submit  special'  Issues  when  requested  In  due 
time.  This  article  provides  that  in  all  civil 
cases  the  jndge  shall,  unless  the  same  be  ex- 
pressly waived  by  the  parties  to  the  suit, 
prepare  and  deliver  a  written  charge  to  the 
jury  on  the  law  of  the  case,  or  submit  Is- 
sues of  fact  to  the  jury. 

For  the  reasons  given  the  judgment  of 
the  trial  court  is  hereby  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


BELL  et  aL  v.  SELF.    (No.  8991.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Feb.  16,  1919.    Rehearing  Denied 

March  22,  1919.) 

1.  Evidence  €=»445(2)— Vabyino  by  Parol. 

The  rule  that  a  party  may  be  precluded  by 
a  sale  contract  provision  from  invoking  a  parol 
warranty  not  contained  therein  has  no  appli- 
cation to  a  subsequent  oral  agreement  upon  a 
new  consideration  concerning  the  same  sub- 
ject-matter, made  while  the  contract  was  still 
executory  and  modifying  the  written  agreement 

2.  Appeal  and  Ebbob  «=>848(3)  —  Review  — 
Necessity. 

Where  breach  of  warranty  that  silo  would 
withstand  ordinary  winds  was  established  by 
proof,  court  on'  appeal  need  not  determine  ad- 
missibility of  evidence  that  other  silos  made 
by  defendant  failed  to  withstand  wind. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Ben  M.  Terrell,  Judge. 

Action  by  Keller  J.  Bell  and!  another 
against  Norman  W.  Self.  From  judgment 
for  defendant  plaintiffs  appeal.    Affirmed. 

Flournoy,  Smith  &  Storer  and  Dedmon, 
Potter  &  Pinney,  all  of  Ft.  Worth,  for  ap- 
pellants. 

Slay,  Simon  &  Smith,  of  Ft  Worth,  for  ap- 
pellee. 

DUNKLIN,  J.  Keller  J.  Bell  and  Sid  R. 
Cllft  partners  doing  business  In  the  trade- 
name of  Western  Silo  Company,  sued  Nor- 
man W.  Self  upon  two  promissory  notes  exe- 
cuted by  the  defendant  In  consideration  of 
the  sale  to  him  by  plaintiffs  of  two  silos 
which  were  manufactured  by  plaintiffs.  The 
defendant  denied  liability  on  the  notes  on 
the  ground  that  he  was  induced  to  sign  them 
and  give  security  therefor  not  required  by 
the  contract  of  purchase  by  a  warranty  made 
by  plaintiffs'  agent  that  the  silos,  which  bad 
then  been  shipped  to  defendant  and  were 
ready  for  delivery,  would  when  erected  in  ac- 
cordance with  plaintiffs'  specifications  and 
directions  withstand  ordinary  winds  prevail- 
ing rn  Wilbarger  county,  where  defendant  re- 
sided; that   said   silos   were   afterwards   so 
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erected  and  bad  bean  Mown  down  by  audi 
winds  and  by  reason  thereof  were  worthless, 
and  the  consideration  for  the  notes  sued  on 
had  wholly  failed.  Defendant  claimed  that 
roch  contract  of  warranty  and  the  execution 
of  the  notes  given  In  consideration  therefor 
was  to  that  extent  a  modification  and  change 
of  the  prior  original  written  contract  of 
purchase;  which  was  In  writing.  Defendant 
also  by  cross-action  sought  a  recovery  against 
plaintiffs  for  damages  sustained  by  him  in 
the  matter  of  expenses  incurred  in  the  erec- 
tion of  the  silos  in  reliance  upon  plaintiffs' 
warranty  that  they  would  withstand  the 
tests  above  mentioned. 

Judgment  was  rendered  denying  plaintiffs 
a  recovery,  from  which  they  have  appealed. 
Defendant  also  was  denied  a  recovery  on 
his  cross-action,  but  no  appeal  was  taken 
from  that  judgment 

The  trial  was  without  a  jury,  and  follow- 
ing: are  the  findings  of  fact  and  conclusions 
of  law  filed  by  the  trial  judge: 

"The  court  finds:  That  on  February  2, 1914, 
the  plaintiffs  and  defendant  entered  into  a  writ- 
tea  contract,  by  the  terms  of  which  plaintiffs 
agreed  to  manufacture  and  deliver  to  defendant 
at  Vernon,  Tex.,  two  silos,  for  which  defendant 
agreed  to  pay  plaintiffs  $1,068.00,  one-fourth 
thereof  in  cash  upon  delivery  of  the  silos,  and 
the  balance  to  be  paid  on  January  1,  1915,  with- 
out interest,  which  contract  provided  that  fail- 
ure to  make  settlement  as  above  specified  re- 
leases the  plaintiffs  from  all  responsibility  and 
makes  the  entire  amount  due  and  payable  ia  Ft 
Worth,  Tex.,  and  that,  If  upon  receipt  of  silo, 
any  part  is  found  defective  or  missing,  defend- 
ant should  within  10  days  notify  plaintiffs  in 
writing  and  give  them  reasonable  time  to  replace 
all  such  parts,  and  at  such  time  as  such  re- 
placements are  made  the  responsibility  ceases; 
that  said  contract  constitutes  the  entire  and 
only  agreement  between  the  parties,  and  plain- 
tiffs would  not,  under  any  circumstances,  al- 
low any  deductions  of  whatsoever  nature  not 
specified  in  said  contract.  That,  to  induce  de- 
fendant to  enter  into  the  contract,  plaintiffs, 
their  agents  and  representatives,  represented  to 
defendant  that  the  anchorage  system  which 
plaintiffs  furnished  as  a  part  of  said  silos  was 
amply  sufficient  to  hold  the  silos  up  under  or- 
dinary conditions  and  in  ordinary  winds  where 
they  were  to  be  erected  in  Wilbarger  county, 
Tex.,  and  that  aaid  system  had  been  tried  out 
and  tested  by  plaintiffs  and  bad  proven  good, 
and  that  plaintiffs  would  guarantee  that  said 
silos  would  stand  up  under  ordinary  conditions. 
That  defendant  believed  said  representations  to 
be  true  and  relied  thereon,  and  but  for  his  re- 
liance thereon  would  not  have  entered  into  the 
contract  to  purchase  the  silos'.  That  defendant 
was  wholly  unacquainted  with  the  silos  and  the 
means  of  anchoring  same,  and  relied  on  said 
representations  in  making  the  purchase,  and 
plaintiffs'  agents  at  the  time  knew  that  defend- 
ant was  unacquainted  with  the  silos  and  the 
anchorage  system  and  was  relying  upon,  their 
statements  and  representations.  That  plaintiffs 
and  their  said  agents  knew,  at  the  time  of  mak- 
ing said  statements  and  representations,  that 
they  were  false  and  untrue.  That  plaintiffs  au- 
thorized their  -said  agents  to  make1  such  repre- 
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sentatioaa  aad  guaranty.  That  said  represen- 
tations were  in  fact  false.  That  said  anchorage 
system  was  wholly  insufficient  to  sustain  the 
silos  under  ordinary  conditions  in  Wilbarger 
county,  Tex.,  and  said  silos  were  worthless  and 
of  no  value  whatever. 

"That  aaid  silos  were  shipped  to  Vernon, 
Tex.,  about  April,  1014,  with  freight  charges 
unpaid,  and  the  common  carrier  handling  same 
refused  to  deliver  same  until  the  freight  charg- 
es were  paid.  That  about  said  date  defendant 
was  informed  that  said  anchorage  system  was 
wholly  insufficient  to  hold  the  silos  up  under 
ordinary  conditions  and  was  told  that  the  silos 
were  worthless  and  of  no  value,  and  that  by 
reason  thereof  defendant  refused  to  accept  the 
silos  sad  notified  plaintiffs  thereof.  That  there- 
after plaintiffs  sent  their  agent  F.  W.  Schop- 
meyer,  to  see  defendant  concerning  the  silos. 
That  the  said  Schopmeyer  called  upon  defend- 
ant at  Vernon,  Tex.,  about  the  19th  day  of 
May,  1014,  and  defendant  immediately  notified 
him  that  he  (defendant)  would  not  accept  the 
silos  under  any  circumstances  and  uncondition- 
ally refused  to  accept  them  and  informed  said 
Schopmeyer  that  his  reason  for  so  refusing 
was  that  he  had  heard  that  the  silos  would  not 
stand  up  and  were  worthless,  and  Waggoner's 
Champion  silos  had  all  blown  .down,  and  that 
he  offered  to  let  defendant  have  them  if  he 
wanted  them  at  ten  cents  on  the  dollar.  Where- 
upon, after  a  number  of  propositions  made  by 
the  said  Schopmeyer  to  defendant  in  an  effort 
to  induce  him  to  purchase  the  silos,  the  said 
Schopmeyer  stated  to  defendant  that  Waggon- 
ers had  used  an  old  anchorage  system  which 
was  not  like  the  one  plaintiffs  would  furnish 
to  defendant  and  that,  besides,  plaintiffs  were 
worth  a  million  dollars  and. stood  behind  their 
guaranty  of  the  anchorage  system,  and  that 
if  defendant  would  take  the  silos  at  the  original 
price  of  $1,068,  plaintiffs  guarantee  and  war- 
rant that  the  silos  would  stand  up  under  ordi- 
nary conditions  in  Wilbarger  county,  Tex.,  and 
that  the  anchorage  system  and  means  and  man- 
ner of  anchoring  same  furnished  by  plaintiffs 
for  the  purpose  of  holding  them  in  position'  on 
their  foundations  and  preventing  them  from  be- 
ing blown  down  were  amply  sufficient  to  enable 
said  silos  to  resist  and  stand  any  winds  that 
might  reasonably  be  expected  to  occur  in  said 
section  of  country;  and  that  they  would  ac- 
cept the  defendant's  notes  secured  by  deed  of 
trust  in  amounts,  terms,  and  conditions  same  as 
the  ones  sued  on  herein  by  plaintiffs,  which 
proposition  defendant  accepted,  and  in  consum- 
mation thereof,  on  May  19,  1914,  in  consider- 
ation of  the  delivery  to  him  of  said  silos  and  the 
guaranty  or  warranty  by  plaintiffs  that  the  silos 
would  stand  up  under  ordinary  conditions  and 
that  the  anchorage  system  and  means  and  man- 
ner of  anchoring  same  furnished  by  plaintiffs 
for  the  purpose  of  holding  them  in  position  on 
their  foundations  and  preventing  them  from 
being  blown  down  were  amply  sufficient  to  en- 
able said  silos  to  resist  and  stand  up  against 
any  winds  that  might  reasonably  be  expected  to 
occur  in  the  section  of  country  where  they  were 
to  be  erected,  defendant  executed  and  delivered 
to  plaintiffs  the  notes  and  deeds  of  trust  sued 
on. 

"I  farther  find  that  defendant  thereafter  gave 
said  silos  and  anchorage  system  a  full  and  fair 
trie)  and  test;  that  he  erected  one  of  said  silos 
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to  accordance  with  the  plans  and  specifications 
furnished  by  plaintiffs,  and  the  same  was  blown 
down  by  an  ordinary  wind  and  a  wind  ordinarily 
expected  to  occur  in  said  section;  that  he 
again,  at  the  instance  of  plaintiff,  re-erected 
said  silo  in  accordance  with  the  plans  and 
specifications  furnished  by  plaintiffs,  and  the 
same  was  again  blown  down  by  an  ordinary 
wind;  that  he  tendered  said  silos  to  plaintiffs 
in  due  time  and  demanded  the  cancellation  and 
return  of  his  notes  and  deed  of  trust;  that 
silos  and  anchorage  system  wholly  failed  to  be 
as  guaranteed  and  warranted,  in  that  they 
would  not  stand  up  under  ordinary  conditions 
and  would  not  resist  an  ordinary  wind  in  that 
section  of  country  and  were  worthless. 

"I  further  find  that  the  parties  intended  to 
and  did,  on  May  19,  1914,  make  a  new  deal  and 
contract  for  the  sale  of  the  silos  to  defendant, 
which  was  verbal  and  intended  as  substitute 
for  or  modification  of  the  original  contract 
made  on  February  2,  1914,  and  intended  to, 
and  did,  contain  the  verbal  warranty  or  guaran- 
ty aforesaid.  I  further  find  that  tie  consider- 
ation for  the  notes  and  deed  of  trust  sued  on 
by  plaintiffs  has  wholly  failed.  I  further  find 
that  it  was  contemplated  that  defendant  should 
erect  said  silos  as  be  did. 

"I  further  find  that  defendant  lost,  in  time, 
labor,  and  value  of  material  in  erecting  said 
silos  in  an  effort  to  make  the  same  stand  up, 
the  sum  of  $330,  that  being  the  reasonable  val- 
ue of  said  time,  labor,  and  material  necessarily 
used  in  erecting  and  re-erecting  said  silo,  but 
that  said  $330,  the  amount  so  expended,  was 
not  within  the  contemplation  of  the  parties  at 
the  time  they  made  said  original  and  substitute 
contracts. 

"I  conclude  that  the  arrangements  entered  in- 
to on  May  19,  1914,  constituted  the  contract 
of  sale  between  the  parties  and  was  a  substitute 
for,  or,  to  the  extent  of  the  change  in  terms, 
including  the  verbal  guaranty  or  warranty, 'a 
modification  of,  the  written  contract  entered 
into  on  February  2,  1914;  that  the  mutual 
agreements  of  the  parties,  the  agreement  upon 
the  part  of  defendant  to  pay  interest  on  the 
notes  and  to  give  a  deed  of  trust  lien  on  his 
land,  constituted  a  sufficient  and  a  valuable  con- 
sideration sustaining  the  agreements  of  May  19, 
1914,  as  a  substitute  for,  or  modification  of, 
the  contract  of  February  2,  1914;  that,  the 
silos  being  worthless,  the  consideration  for  the 
notes  and  deed  of  trust  sued  on  has  wholly  fail- 
ed, and  the  guaranty,  or  warranty,  breached; 
and  that  by  reason  thereof  plaintiffs  are  not 
entitled  to  recover  any  sum  of  defendant — to  all 
of  which  plaintiffs  except. 

"I  further  conclude  that  defendant  take  noth- 
ing by  reason  of  his  cross-action  and  counter- 
claim against  plaintiffs,  because  the  amount  so 
claimed  by  defendant  in  his  said  counterclaim 
was  not  within  the  contemplation  of  the  parties 
at  the  time  the;  made  either  the  original  or 
substitute  contract  hereinabove  set  out — to 
which  defendant  excepts." 

The  original  contract  of  purchase  con- 
tained the  following  stipulations: 

"If  upon  receipt  of  silos  any  part  is  found  de- 
fective or  missing,  I  will  within  ten  days  noti- 
fy the  Western  Silo  Company  in  writing  and 
give  them  reasonable  time  to  replace  all  such 


parts  and  at  such  time  as  such  replacements 
are  made,  their  responsibility  ceases.    •    *    • 

"It  is  understood  that  this  order  contains  the 
entire  and  only  agreement  between  the  parties 
hereto,  and  the  Western  Silo  Company  will  not 
under  any  circumstances  allow  any  deductions 
of  whatsoever  nature  not  specified  in  this  or- 
der." 

[1]  By  several  assignments  the  contention 
is  made  that  by  those  provisions  of  the  con- 
tract defendant  was  precluded  from  Invoking 
the  parol  agreement  of  warranty  pleaded, 
because  proof  of  same  varied  the  terms  of 
the   written    contract.    - 

We  overrule  that  contention,  since  the  rule 
invoked  has  no  application  to  an  agreement 
upon  a  new  consideration  made  subsequently 
to  the  execution  of  the  written  instrument, 
and  while  the  contract  Is  still  executory  as 
to  both  parties,  which  modifies  or  changes 
the  written  agreement  The  rule  is  that  In 
such  cases  that  part  of  the  original  agree- 
ment which  Is  so  changed  will  not  be  given 
effect,  If  It  Is  Inconsistent  .with  the  terms 
of  the  new  agreement,  although  the  original 
agreement,  In  so  far  as  It  has  not  been  mod- 
ified, together  with  the  new  agreement,  will 
constitute  the  entire  contract  after  such 
modification;  and  especially  is  this  true 
when  the  new  agreement  is  supported  by  a 
new  and  valuable  consideration.  As  shown 
by  the  findings  of  the  trial  judge,  copied 
above,  there  was  an  additional  consideration 
for  the  new  agreement  In  the  present  suit, 
In  that  the  deed  of  trust'  upon  real  estate 
mentioned  was  executed  hi'  order  to  procure 
the  modification  and  change  in  the  original 
contract  3  Elliott  on  Contracts,  |  1865; 
Galveston  v.  G.,  C.  A  S.  F.  By.  Co.,  46  Tex. 
435 ;  Foley  v.  Storrle,  4  Tex.  Civ.  App.  3T7, 
23  S.  W.  442;  Anderson  Electric  Co.  v.  Cle- 
burne Water,  I.  &  L.  Co.,  27  S.  W.  504; 
Galveston  v.  Devlin,  84  Tex.  319,  19  S.  W. 
395. 

[2]  Several  assignments  of  error  are  ad- 
dressed to  the  admission  of  testimony  of 
different  witnesses  over  plaintiffs'  objections 
with  respect  to  the  manner  other  silos  of  the 
same  make  sold  by  plaintiffs  to  some  of  the 
defendant's  neighbors  In  Wilbarger  county 
were  erected  and  that  they  were  blown  down 
by  ordinary  winds.  It  is  not  necessary  for 
us  to  determine  whether  or  not  there  was 
error  in  those  rulings,  since  it  was  estab- 
lished by  other  proof,  which  was  uncontra- 
dicted, that  defendant  erected  the  silos  he 
purchased  in  strict  accordance  with  plans 
and  specifications  furnished  by  plaintiffs, 
and  that,  after  being  so  erected,  they  would 
not  withstand  ordinary  winds  prevailing  in 
that  vicinity,  and  therefore  plaintiffs'  war- 
ranty that  they  would  do  so  was  breached. 

We  are  unable  to  conclude  that  the  court's 
finding  that  the  salvage  left  after  the  silos 
were  blown  down  was  worthless  was  con- 
trary to  the  uncontroverted  proof  on  that 
Issue.     It  is  true,  as  urged  In  appellants' 
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brief,  that  one  of  their  witnesses  testified 
to  the  value  of  the  material  used  in  the  con- 
struction of  such  silos;  but  it  is  clear  from 
bis  testimony  that  he  referred  to  new  mate- 
rial used  at  the  factory  in  such  construc- 
tion and  had  no  reference  to  the  value  of  the 
remnants  of  the  silos  after  they  were  blown 
down.  It  cannot  be  inferred  that  the  sal- 
vage, constituting  at  best  secondhand  mate- 
rial and  consisting  partly  of  material  set  in 
the  ground  with  cement,  could  have  been 
reclaimed  from  the  wreckage  at  a  substan- 
tial profit  over  and  above  the  expense  nec- 
essary to  reclaim  it.  Furthermore,  the  proof 
showed  conclusively  that  all  that  material 
had  been  tendered  to  plaintiffs  and  by  them 
refused,  and  there  is  nothing  in  the  record 
Indicating  that  they  cannot  yet  have  it,  if 
they  consider  it  of  any  value  and  desire  it. 
For  the  reasons  Indicated,  all  assignments 
of  error  are  overruled,  and  the  Judgment  is 
affirmed. 


GENERAL  BONDING  &  CASUALTY  INS. 
CO.  v.  HARLESS.    (No.  8086.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Feb. 

1,  1919.    Rehearing  Denied  March  15, 

1919.) 

L  Sequestration  <J=»20— Quashal  or  Writ 
—Effect  oh  Replevy  Bond. 
Quashal  of  a  writ  of  sequestration  sued  out 
by  plaintiff  rendered  null  and  void  the  replevy 
bond  executed  by  the  original  defendant,  and 
relieved  of  all  liability  the  surety  thereon. 

2.  Sequestration  «=»20— Quashal  or  Wbxt 
—  Effect  oh  Replevy  Bond  —  Judgment 
Not  Resting  on  Such  Bond. 

Where  it  is  apparent  that  plaintiff  was  not 
awarded  judgment  against  the  surety  on  defend- 
ant's replevy  bond  by  virtue  of  the  latter's  con- 
tractual liability  as  surety  on  the  bond,  which 
was  rendered  null  and  void  by  quashal  of  the 
writ  of  sequestration  sued  out  by  plaintiff,  judg- 
ment for  plaintiff  was  not  affected  by  quashal  of 
the  writ. 

3.  Appeal  and  Error  ©=742(1)  —  Briefs  — 
Pboposttion— Statement  of  Proceedings. 

Rule  requiring  there  shall  be  subjoined  to 
each  proposition  asserted  in  the  brief  a  brief 
statement  in  substance  of  such  proceedings,  or 
part,  contained  in  the  record,  as  will  be  sufficient 
to  explain  and  support  the  proposition,  is  not 
satisfied  by  a  simple  reference  to  the  pages  of 
the  statement  of  facts  where  the  testimony  of 
the  witnesses  and  other  matters  bearing  on  the 
proposition  may  be  found ;  statement  of  sub- 
stance of  testimony  at  least  being  required  as 
well. 

4.  Pleading  «=»49  —  Petition  —  Constbuo- 
tion. 

Petition  by  seller  of  jewelry  against  buyer 
and  latter's  surety  on  replevy  bond  given  when 
property  was  replevied  from  seizure  under  writ 
of  sequestration  held  not  to  seek  to  enforce  sure- 


ty's statutory  liability  on  bond,  but  rather  to 
seek  recovery,  either  on  the  bond  as  a  common 
law  obligation,  or  for  conversion. 

5.  Pleading  «=»52(1)— Pleading  by  Counts. 

The  system  of  pleading  by  counts  is  not  in 
vogue  in  Texas. 

6.  Appeal  and  Ebbob  <s=»258— Reseevation 
of  Grounds  or  Review  —  Objection  to 
Pleading. 

An  objection  to  the  petition  not  raised  by 
any  plea,  exception,  or  other  pleading  in  the 
trial  court,  cannot  be  raised  for  the  first  time 
on  appeal. 

7.  Appeal  and  Ebbob  «=»742(5)  —  Assign- 
ment or  Ebbob  —  Refusal  or  Charge  — 
Faxlube  to  Set  Out  Evidence. 

An  assignment  that  the  trial  court  erred 
in  refusing  to  give  defendant's  requested  charge 
cannot  be  considered,  where  the  testimony,  on 
which  the  right  to  the  charge  as  claimed  was 
based,  is  nowise  set  out  in  the  statement  made 
under  the  assignment. 

&  Appeal  and  Ebbob  «=>719(D— Absence  or 
Assignment— "Error  Appabent  Upon  the 
Face  or  the  Record." 
An  error  which  can  be  ascertained  only  by 
looking  into  the  record  and  considering  the  evi- 
dence may  not  be  considered  without  an  assign- 
ment of  error,  as  it  is  not  an  "error  apparent 
upon  the  face  of  the  record,"  which  means  that 
the   error  can  be   found  upon  looking  on   the 
face  of  the  record,  the  fact  pointed  out  show- 
ing good  ground  for  the  court  to  interfere. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Error 
Apparent.] 

9.  Appeal  and  Ebbob  *=»730(1)— Ebbob  Not 
Apparent  on  Face  of  Recobd — Refusal  of 
Peremptory  Charge. 

Where  asserted  error  was  not  apparent  on 
face  of  record,  it  was  necessary  under  statute 
that  assignment  of  error,  complaining  of  court's 
action,  in  order  to  entitle  it  to  consideration, 
distinctly  point  out  error  relied  on,  which  an 
assignment  that  court  erred  in  refusing  to  give 
defendant's  requested  charge  to  return  verdict 
for  defendant  did  not  do. 

10.  Appeal  and  Error  «=»301— Reservation 
of  Grounds  of  Review— Assignments  in 
Motion  fob  New  Trial. 

Assignments  of  error  not  included  in  the 
motion  for  new  trial  cannot  be  considered  on 
appeal,  unless  the  error  assigned  arose  after  fil- 
ing of  the  motion. 

11.  Appeal  and  Ebbob  «=»742(1)  —  Assign- 
ment of  Ebbob— Statement — Rules. 

Statement  of  facts  under  assignment  of  er- 
ror held  not  in  compliance  with  the  rules. 

12.  Tboveb  and  Conversion  <8=»69— Judg- 
ment —  Action  Against  Surety  on  Re- 
plevy Bond. 

Where  plaintiff,  seller  of  Jewelry,  recovered 
against  surety  on  defendant's  replevy  bond, 
writ  of  sequestration  having  been  sued  out,  on 
theory  that  surety  had  converted  property  on 
which,  he  (the  seller)  had  a  valid  mortgage  lien, 
and  did  not  recover  on  the  replevy  bond,  usual 


CSsPor  other  eases  see  lira  toplo  an*  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


368 


210  SOOTHWBSTHBN  BEPOBTES 


(Tex. 


judgment  rendered  -when  recovery  is  had  en  re- 
plevy bond  was  not  called  for  and  would'  not 
have  been  proper. 

13.  Appeal  and  Ebbob  <3=»742{1)~ Assign- 
ment or  Ebbob— Examination  or  Evi- 
dence. 

Court  of  Civil  Appeals  is  not  required  to 
examine  all  the  evidence  contained  in  the  state- 
ment of  facts  to  determine  whether  an  assertion 
of  an  assignment  of  error  is  true,  where  it  can- 
not be  said  that  the  error  claimed  is  not  one 
apparent  on  the  face  of  the  record. 

14.  Appeal  and  Ebbob  4J=»742(5,  6>— Assign- 
ment or  Ebboe— Statement. 

Statement  under  assignment  of  error,  stat- 
ing or  quoting  no  testimony '  in  support  of  as- 
sertion of  assignment  that  instruction  and  ver- 
dict complained  of  were  contrary  to  undisputed 
evidence,  held  insufficient  to  require  considera- 
tion of  assignment. 

15.  Appeal  and  Ebbob  «J=»  742(7)  —  Assign- 
ment or  Ebbob— Insttfficibnct. 

Assignment  of  error  submitted  as  proposi- 
tion that  court  erred  in  refusing  to  grant  de- 
fendant new  trial,  for  reason  set  forth  in  speci- 
fied paragraphs  of  defendant's  amended'  motion 
for  new  trial,  held  insufficient,  as  not  calling  at- 
tention to  any  proposition  of  law,  first  proposi- 
tion not  being  itself  proposition,  and  as  unsup- 
ported, together  with  its  propositions,  by  any 
statement  showing  truth  of  allegations  of  para- 
graph of  motion  for  new  trial. 

16.  Appeal  and  Ebbob  «=>907(2>— Pbesump- 
tion  Favoring  Coubt  Below— Action  on 
Motion  fob  New  Trial. 

In  absence  of  showing  of  testimony,  pre- 
sumption on  appeal  is  that  such  as  was  pre- 
sented on  the  issues  attempted  to  be  raised  on 
certain  grounds  of  defendant's  motion  for  new 
trial  was  such  as  to  justify  trial  court  in  over- 
ruling it. 

Appeal  from  District  Court,  Dallas  Coun- 
ty ;  Kenneth  Force,  Judge. 

Suit  by  Ben  F.  Harless  against  Maude 
White,  alias  Maude  Nelson,  wherein  writ  of 
sequestration  was  sued  out;  defendant  re- 
plevying the  property  and  giving  replevy 
bond  with  the  General  Bonding  &  Casualty 
Insurance  Company,  as  surety,  plaintiff  mak- 
ing such  company  a  party  defendant  From 
Judgment  for  plaintiff,  the  insurance  com- 
pany appeals.    Affirmed. 

W.  D.  Cardwell,  of  Wichita  Falls,  for  ap- 
pellant. 

W.  M.  Jones,  of  Farmersvllle,  and  Ethe- 
rldge,  McCormlck  &  Bromberg,  of  Dallas,  for 
appellee. 

TALBOT,  J.  The  appellee  Harless  sued 
Maude  White,  alias  Maude  Nelson,  April  18, 
1013,  on  notes  secured  by  a  chattel  mortgage 
given  for  the  purchase  price  of  certain  ar- 
ticles of  jewelry,  and  prayed  for  foreclosure 
of  the  mortgage  lien.  At  the  time  of  the  in- 
stitution of  the  suit,  appellee  sued  out  a  writ 


of  sequestration;  which  was  levied  upon 
"one  diamond,  weight  about  8  karats,  and 
one  diamond  necklace,  all  platinum  chain  and 
settings,  with  about  ten  diamonds,"  then  in 
the  possession  of  said  Maude  White,  alias 
Maude  Nelson,  and  of  the  alleged  value  of 
$1,300.  After  the  seizure  of  the  property  un- 
der the  writ  of  sequestration,  the  same  was 
.replevied  by  the  defendant  giving  a  replevy 
bond  with  the  appellant,  General  Bonding  & 
Casualty  Insurance  Company,  as  surety. 
Thereafter,  on  December  19,  1914,  the  appel- 
lee filed  his  first  amended  original  petition,  in 
lieu,  and  In  stead,  of  his  original  petition 
filed  on  the  18th  day  of  April,  1918,  and  in 
lieu  of  his  first  supplemental  petition  filed  on 
the  28th  day  of  September,  1914,  making  the 
General-  Bonding  &  Casualty  Insurance  Com- 
pany, surety  on  the  replevy  bond,  a  party  de- 
fendant In  this  amended  petition  appellee 
pleaded  that  General  Bonding  ft  Casualty 
Insurance  Company  converted  his  security, 
having  executed  its  bond  and  taken  posses- 
sion of  said  property,  and  he  prayed  for  a 
foreclosure  upon  the  same,  or,  If  it  were  not 
in  possession  of  the  appellant,  for  a  judg- 
ment for  its  conversion.  In  February,  1915, 
defendant  General  Bonding  &  Casualty  In- 
surance Company  filed  Its  motion  in  the  trial' 
court  to  quash  the  sequestration  proceed- 
ings, which  said  motion  was  conceded  by 
counsel  for  plaintiff  to  be  well  taken,  and 
Judgment  was  entered  quashing  the  seques- 
tration proceedings  on  the  27th  day  of.  Feb- 
ruary, 1915.  The  cause  came  on  for  trial  be- 
fore a  Jury  on  the  14th  day  of  November, 
1917,  the  plaintiff  being  present  In  person 
and  by  counsel,  and  the  defendant  the  Gen- 
eral Bonding  &  Casualty  Insurance  Com- 
pany being  present  by  counsel,  but  other  de- 
fendants came  not  At  the  close  of  plaintiff's 
testimony,  counsel  for  defendant  General 
Bonding  &  Casualty  Insurance  Company  filed 
its  motion  requesting  the  court  to  .instruct 
the  jury  to  return  a  verdict  for  defendant 
bonding  company,  which  was  by  the  court 
overruled,  and  to  which  exceptions  were  duly 
taken.  Thereupon  counsel  for  plaintiff  re- 
quested the  court  to  instruct  the  Jury  to  re- 
turn a  verdict  in  favor  of  the  plaintiff 
against  the  defendant  Maude  Nelson  for  the 
amount  of  his  debt,  interest,  and  attorneys' 
fees  on  the  notes  executed  by  her,  and 
against  the  defendant  bonding  company  in 
the  sum  of  $1,651,  being  the  alleged  value 
of  the  articles  in  controversy,  with  Interest 
thereon,  which  said  motion  was  by  the  court 
granted.  Thereupon  counsel  for  defendant 
bonding  company,  before  said  charge  was 
given  to  the  jury,  presented  to  counsel  for 
plaintiff  and  to  the  trial  judge  his  objec- 
tions In  writing  to  said  charge.  The  jury 
thereafter  returned  its  verdict  into  court  in 
accordance  with  said  instructions,  and  judg- 
ment  was   entered    against   the    defendant 
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bonding  company  In  the  sum  of  $1,601.  The 
appellant  filed-  a  motion  for  a  new  trial, 
which  was  overruled,  and  It  alone  perfected 
an  appeal  to  this  court. 

Appellant's  first  and  second  assignments 
of  error,  each  of  which  Is  submitted  as  a 
proposition,  are,  In  Substance,  that  the  trial 
court  erred  in  Instructing  a  verdict  for  the 
appellee  for  the  reason  that  the  record  shows 
that  a  Judgment  was  entered  in  the  suit 
quashing  the  affidavit,  bond,  and  writ  of 
sequestration  sued  out  by  appellas,  whereby 
the  replevy  bond  executed  by  the  original 
defendant  in  the.  case  was  tendered  null  and 
void  and  appellant  relieved  as  surety  of  all 
liability  thereon. 

[1, 21  That  such  was  the  legal  effect  of  the 
quashal  at  the  writ  of  sequestration  la  af- 
firmed by  a  number  of  decisions  of  the  ap- 
pellate courts  of  this  state  and  not  denied  by 
the  appellee.  Appellee  -  contends,  -however, 
that  it  is  apparent  that  he  was  not  awarded 
a  judgment  against  the  appellant  by  .virtue 
of  its  contractual  liability  as  surety  on  the 
replevy  bond  and  that  no  principle  announc- 
ed in  said  assignments  would,  defeat  ..the 
judgment  rendered  in  his  favor.  This  con- 
tention of  appellee  we  believe  to  be  correct, 
and  the  first  and  second  assignments  of  er- 
ror will  be  overruled. 

[3,  ♦]  The  third  assignment  of  error  is  to 
the  effect  that  the  court  committed  "funda- 
mental error  apparent  upon  the  face  of  the 
record"  in  instructing  the  jury  to  return  a 
verdict  in  favor  of  appellee  and  in  rendering 
judgment  upon  the  verdict  returned  in  obe- 
dience to  such  Instruction,  because  the  plead- 
ings and  evidence  clearly  indicate  this  to  be 
a  suit  against  appellant  upon  the  replevy 
bond.  Appellee  objects  to  a  consideration' of 
this  assignment,  because  the  alleged  error  is 
nowhere  complained  of  in  the  motion  for  a 
new  trial  and  because  there  is  no  statement 
of  the  "evidence"  which  appellant  asserts  in- 
dicates the  suit  to  be  against  appellant  upon 
the  replevy  bond.  The  statement  contains  a 
quotation  of  the  pertinent  pleadings,  but 
neither  states  nor  quotes  the  evidence  relied 
on  to  support  the  assignment  of  error.  The 
only  reference  in  the  statement  under  the 
assignment  to  the  evidence  is  as  follows: 

"The  testimony  of  plaintiff's  witness  W.  M. 
Jones  is  found  at  pages  5  and  6  in  statement 
of  facts,  reference  to  which  is  here  made.  The 
testimony  of  plaintiff  is  found  at  pages  7  to  9 
and  at  page  13  of  the  statement  of  facts,  refer- 
ence to  which  is  here  made.  The  affidavit  and 
bond  in  sequestration  was  filed  in  this  suit 
April  18,  1913.  The  replevy  bond  was  filed  and 
approved  by  the  sheriff  April  19,  1913.  The 
judgment  of  the  court  quashing  the  sequestra- 
tions proceedings  was  entered  February  27, 
1015." 

The  rule  requiring  that  there  shall  be  sub- 
Joined  to  each  proposition  asserted  in  the 
brief  a  brief  statement  in  substance  of  such 
proceedings,  or  a  part  thereof,  contained  in 


the  record,  as  will  be  necessary  aad  suffi- 
cient to  explain  aad  support  thV  proposition 
to  not  satisfied  by  a  simple  reference,  as  in 
the  present  instance!  to.  the  .pages  of  the 
statement  of  facta  where  the  testimony  of 
the  witnesses  and  other  matters  bearing  up- 
on the  proposition  may  be  found.  A  state- 
ment of  the  substance  Of  the  testimony  at 
least  is  required,  as  well  .as  a  reference  to' 
the  pages  of  the  record  where  it  may  be 
found.  So. far  as  the  pleadings  are  concern- 
ed, they  do  not,  in  our  opinion,  show  this  to 
be  a  suit  against  appellant  upon  its  con- 
tractual liability  as-  surety  .upon  the  replevy 
bond.  It  is  alleged  in  substance. that  while 
plaintiff,  through  his  said  agent,  the  sheriff 
aforesaid,  was  in  possession  of  said  prop- 
erty, said  diamond  and  necklace,  the  defend- 
ant General  Bonding  &  Casualty  Insurance 
Company  executed  and  delivered  to  the  said 
-sheriff  and  agent  of  plaintiff  a  certain  bond 
in  the  sum  of,  to.  wit,  Sl/XX),  conditioned  that 
the  -said  defendant  would  produce,  or  cause 
to  be  produced,  the  property  above  mentioned 
to  await  the  orders  of  this  court;  that  the 
appellant  took  into  its  possession  from  said 
officer  of.  the  court,  the  Jewelry  in  question 
and  has  and  retains  the  same,  or  has  con- 
verted the  same ;  and  that,  if  appellee's  con- 
tract mentioned  be  valid,  it  Is  a  mortgage  of 
said  property  and  is  entitled  to  a  foreclosure 
upon  the  same,  and  in  the  alternative  for  a 
Judgment  for  its  value,  against  all  of  the 
defendants  including  the  appellant,  if  it 
should  appear  that  appellant  Is  not  in  pos- 
session of  said  property  but  has  converted 
the  same.    Appellant  further  alleged: 

In  the  event  it  should  appear  that  appellee 
is  not  entitled  to  his  said  chattel  mortgage, 
"and  the  right  hereinbefore  set  forth  incident 
thereto,  that  then  and  in  such  event  he  did  not 
part  with  the  title  to  his  said  property  and  is 
now  entitled  to  the  same  and  to  his  judgment 
therefor  against  all  of  the  defendants  herein, 
including  General  Bonding  &  Casualty  Insur- 
ance Company;  and  plaintiff  shows  that  he  is 
entitled  to  a  judgment  against  the  said  Maude 
White  as  principal  and  the  said  General  Bond- 
ing &  Casualty  Insurance  Company  as  surety 
upon  the  bond  hereinbefore  alleged,  upon  the 
conditions  thereof  as  an  obligation  in  the  com- 
mon law  compelling  them  to  return  to  his  said 
agents  the  property  to  the  possession  of  which 
he  was  legally  entitled  in  the  event  the  said 
property  be  not  upon  the  trial  hereof  produced 
to  await  the  orders  of  this  honorable  court." 

The  prayer  of  the  petition  is  to  the  effect 
that  upon  final  hearing  appellee  have  judg- 
ment for  his  said  debt,  damages,  Interest, 
attorneys*  fees,  and  costs  of  suit,  together 
with  a  foreclosure  of  his  said  chattel  mort- 
gage lien,  "and  in  the  alternative  for  the 
possession  of  said  property  if  it  be  tendered 
into  court,  and,  if  not,  for  the  value  thereof, 
and  for  a  recovery  upon  said  bond,  and  for 
the  conversion  of  said  property,  and  for  sucr. 
other  relief  as  to  the  court  may  seem  meet" 
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Manifestly,  appellee's  petition  was  drawn 
with  a  view  of  obtaining  a  recovery  upon 
either  phase  of  the  case  alleged,  to  which 
he  might  show  himself  entitled  under  the 
law  and  the  evidence,  and  he  did  not  com- 
mit himself  by  the  allegations  made  to  a 
suit  based  upon  the  replevy  bond  as  a  stat- 
utory obligation.  By  the  allegations  of  the 
petition  the  bond  is  treated  as  a  common- 
law  obligation,  and  upon  no  other  theory 
can  it  be  said  that  a  recovery  was  asked  up- 
on it. 

As  to  the  claim  that  the  evidence. shows 
the  suit  to  be  one  upon  the  statutory  re- 
plevin bond,  It  may  be  said  that  if  we  would 
be  Justified  in  considering  the  assignment  of 
error,  notwithstanding  appellant's  failure  to 
comply  with  the  rules  in  not  stating  enough 
of  the  evidence  to  enable  us  to  determine 
that  question,  and  even  if  the  evidence  could 
be  looked  to  for  the  purpose  of  determining 
the  basis  of  the  suit,  which  is  not  admitted, 
we  are  not  prepared  to  say  that  it  supports 
this  contention  of  appellant 

[6,1]  The  second  proposition  under  this 
assignment  is  that — 

"An  action  in  tort  (as  for  a  conversion)  can- 
not be  joined  in  an  action  against  the  sureties 
on  a  replevy  bond  under  oar  court." 

It  is  sufficient  to  say,  in  answer  to  this 
contention,  as  is  contended  by  appellee,  that 
the  system  of  pleading  by  counts  is  not  in 
vogue  under  the  rules  of  Texas  pleading,  and 
that  even  If  the  objection  should  be  well  tak- 
en it  was  not  raised  by  any  plea,  exception, 
or  other  pleading  in  the  court  below  and 
cannot  be  raised  for  the  first  time  on  appeal. 

What  has  already  been  said  disposes  of 
the  third  proposition  under  this  assignment 
against  the  contention  of  appellant. 

[7-9]  The  fourth  assignment  of  error  is  as 
follows: 

"The  court  erred,  as  is  apparent  upon  the 
face  of  the  record,  in  refusing  to  give  defend- 
ant's requested  charge  to  the  jury  instructing 
them  to  return  a  verdict  in  favor  of  the  General 
Bonding  &  Casualty  Insurance  Company." 

This  assignment  is  submitted  as  a  propo- 
sition and  is  the  only  proposition  presented 
under  it  Appellee  objects  to  a  considera- 
tion of  the  assignment  because  no  reference 
thereto  is  made  in  the  motion  for  a  new  trial, 
nor  is  said  motion  referred  to  in  the  assign- 
ment. A  consideration  of  the  assignment  is 
further  objected  to  because  the  testimony 
upon  which  the  right  to  such  charge  as 
claimed  would  be  based  is  in  no  wise  set  out 
in  the  statement  made  under  it  The  last 
objection  is  clearly  well  taken,  and,  unless 
the  rules  prescribed  for  the  briefing  of  cases 
is  to  be  ignored,  the  assignment  of  error  can- 
not be  considered.  The  statement  made  con- 
tains nothing  but  what  purports  to  be  a  copy 
of  a  bill  of  exception  taken  to  the  action  of 
the  court  In  refusing  the  requested  charge. 


There  is  not  a  syllable  of  testimony  stated 
or  quoted,  and  It  cannot  be  said  that  the  er- 
ror, If  error,  Is  fundamental.  As  pointed  out 
in  Houston  Oil  Co.  v.  Kimball,  108  Tex.  94, 
122  S.  W.  633,  124  S.  W.  86,  Webster  defines 
the  word  "apparent"  thus:  "Clear  or  man- 
ifest to  the  understanding;  plain,  evidently 
obvious;  appearing  to  the  eye  or  mind.'' 
And  in  that  case  the  Supreme  Court  held 
this  language  did  not  mean  that  an  error 
which  can  be  ascertained  by  looking  into  the 
record  and  considering  the  evidence  may  be 
considered  without  an  assignment,  for  that 
would  include  every  error  which  can  be 
considered  at  all.  The  court  further  held 
that  the  language  "  'apparent  upon  the  face 
of  the  record'  Indicates  that  it  is  to  be  seen 
upon  looking  at  the  face  of  the  record,  that 
Is,  the  assignment  Itself,  the  fact  pointed 
out  by  it  must  show  a  good  and  sufficient 
ground  for  the  court  to  Interfere  to  prevent 
injustice  being  done  to  one  of  the  parties." 
The  Supreme  Court  further  held,  in  effect, 
that  even  though  by  an  examination  of  the 
record  It  might  be  found  that  the  facts  ex- 
isted which  showed  that  the  court  erred  as 
claimed,  yet  since  they  were  not  manifest 
and  not  evident,  not  obvious,  without  an  ex- 
amination and  weighing  the  evidence,  the 
error  was  not  one  "apparent"  upon  the  face 
of  the  record.  Again,  the  asserted  error  not 
being  "apparent  upon  the  face  of  the  record," 
It  was  necessary,  under  the  statute,  that  the 
assignment  of  error  complaining  of  the 
court's  action,  In  order  to  entitle  It  to  con- 
sideration, distinctly  point  out  the  error  re- 
lied on.  This,  as  will  be  noted,  the  assign- 
ment does  not  do.  It  merely  asserts  that 
the  court  erred  In  refusing  to  give  the  per- 
emptory charge  requested,  no  ground  what- 
ever in  support  of  the  assertion  being  stated. 
Railway  Co.  v.  Roberts,  194  S.  W.  218.  The 
assignment  of  error  is  not  entitled  to  con- 
sideration. 

[10]  The  fifth  assignment  of  error,  a  con- 
sideration of  which  is  also  objected  to  by  ap- 
pellee, cannot  be  considered.  The  appellant 
filed  a  motion  for  a  new  trial  in  the  lower 
court,  which  constitutes  its  assignments  of 
error  here,  and  this  assignment  was  not  in- 
cluded therein.  It  has  been  distinctly  held 
that  assignments  of  error  not  included  in  the 
motion  for  a  new  trial  cannot  be  considered 
on  appeal  unless  the  error  assigned  arose  aft- 
er such  motion  had  been  filed.  Hayes  v. 
Furniture  Co.,  180  S.  W.  149;  Zmek  v.  Dry- 
er, 174  S.  W.  669.  The  error  here  claimed 
did  not  arise  after  appellant's  motion  for  a 
new  trial  was  filed  and  Is  not  one  "apparent 
upon  the  face  of  the  record."  Adhering  to 
the  rules  and  decisions  of  our  courts,  neither 
the  assignment  nor  propositions  advanced 
under  it  can  be  considered. 

[11]  The  next  assignment  is  to  the  effect 
that  the  court  erred  in  refusing  to  Instruct 
the  jury  to  return  a  verdict  for  appellant 
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because  the  evidence  showed  that  appellant 
never  had  In  Its  possession  the  property  In- 
volved In  the  salt,  and  hence  could  not  have 
converted  It.  There  Is  no  statement  under 
this  assignment  pointing  out  the  evidence 
upon  which  appellant  relies  to  show  that  it 
never  had  possession  of  the  property  in  con- 
troversy, and  appellee  objects  to  Its  consid- 
eration. Under  the  word  "statement"  is  the 
following:  "The  same  as  first  proposition 
under  fifth  assignment  of  error."  Looking 
to  the  statement  thus  referred  to,  we  find 
no  testimony  stated  or  quoted  that  will  en- 
able us  to  determine,  the  question  sought  to 
be  presented.  We  find  under  "statement" 
this,  In  substance:  The  replevy  bond  offered 
in  evidence  by  plaintiff  will  be  found  at 
pages  11  and  12  of  the  statement  of  facts 
and  a  clause  in  it  stating  that  property  in 
controversy  In  the  suit  "has  been  permitted 
to  remain  In  the  hands  of  the  said  Maude 
Nelson,  alias  Maude  White."  The  testimony 
of  the  witness  W.  M.  Jones  is  found  at  pages 
5  and  6  of  the  statement  of  facts.  The  tes- 
timony of  the  plaintiff,  Ben  F.  Harless,  Is 
found  at  pages  7-0,  and  at  page  18  of  the 
statement  of  facts: 

"The  .plaintiff  and  his  witness  W.  M.  Jones 
went  to  the  office  of  the  bonding  company  to 
inquire  about  the  diamonds  within  a  few  dayB 
after  the  replevy  bond  had  been  accepted  and 
approved  by  the  sheriff  (see  testimony  of  W. 
M.  Jones  and  Ben  F.  Harless  in  statement  of 
facts  aa  above  cited).  3%e  testimony  of  plain- 
tiff and  his  witness  Jones  was:  (If  said  dia- 
monds were  ever  in  the  possession  of  this  defend- 
ant) that  they  were  advised  that  they  had  been 
turned  over  to  the  attorneys  for  the  defendant 
Maude  Nelson,  prior  to  the  time  of  their  visit 
to  the  office  of  the  bonding  company  to  inquire 
about  them  (see  testimony  of  W.  M.  Jones  and 
Ben  T.  Harless  cited  above)." 

The  statement  is  not  in  compliance  with 
the  rales ;  but,  If  we  were  warranted  in  con- 
sidering the  assignment,  our  general  knowl- 
edge of  the  testimony  contained  in  the  state- 
ment of  facts  leads  us  to  believe  that  it  la 
amply  sufficient  to  show  that  at  one  lime 
after  execution  and  delivery  of  the  replevy 
bond  the  property  In  controversy  was  in  the 
possession  of  appellant  Indeed,  from  the 
declaration  in  the  statement,  to  the  effect 
that  appellee  and  his  witness  W.  M.  Jones 
went  to  the  office  of  appellant  to  inquire 
about  the  property  in  controversy,  and  that 
they  testified  they  were  there  advised  that 
it  had  been  turned  over  to  the  attorneys  for 
the  defendant,  it  may  be  inferred  that  appel- 
lant bad  had  possession  of  said  property. 

[12]  The  next  contention  is,  in  substance, 
that,  appellant  being  a  surety  upon  the  re- 
plevin bond,  judgment,  If  appellee  was  en- 
titled to  recover,  should  have  been  for  the 
return  of  the  property  replevied,  or,  In  the 
event  of  the  failure  of  defendant  to  return 
same,  for  their  value.  The  answer  to  this 
assignment  la  that  appellee  does  not  contend 


that  the  liability  of  appellant  was  based  up- 
on any  contractual  liability  by  reason  of 
the  replevy  bond.  He  recovered,  as  we  un- 
derstand the  record,  upon  the  theory  that 
appellant  had  converted  the  property  upon 
which  he  had  a  valid  mortgage  lien  and  not 
upon  the  replevy  bond.  This  being  true,  the 
usual  judgment  rendered  when  recovery  is 
had  upon  a  replevy  bond  was  not  called  for 
and  would  not  have  been  the  proper  Judg- 
ment. 

This  also  disposes  of  the  eighth  assignment 
of  error,  which  seeks  to  present  practically 
the  same  question  as  the  one  just  discussed. 

[It,  14]  The  ninth,  assignment  of  error 
complains: 

"That  the  court  erred  in  instructing  the  jury 
to  find  for  the  plaintiff  against  this  defendant 
in  the  sum  of  $1,661  for  the  reason  that  said 
instruction  and  said  verdict  is  contrary  to  the 
undisputed  evidence  in  this  case." 

Consideration  of  this  assignment  is  ob- 
jected to  by  appellee  because  it  is  too  gen- 
eral and  Is  not  supported  by  any  proposi- 
tion nor  by  any  appropriate  statement  The 
only  statement  made  under  tills  assignment 
is  that — 

"The  judgment  of  the  court  (Tr.  17)  shows 
that  the  judgment  was  rendered  against  this  de- 
fendant for  $1,661.00,  being  the  alleged  value 
of  the  two  articles  of  jewelry  in  controversy  as 
shown  by  preceding  assignments." 

No  testimony  whatever  Is  stated  or  quoted 
In  support  of  the  assignment  "that  said  in- 
struction and  said  verdict  is  contrary  to  the 
undisputed  evidence  In  the  case."  To  deter- 
mine whether  or  not  that  assertion  Is  true, 
we  would  have  to  examine  all  the  evidence 
contained  In  the  statement  of  facts.  This, 
since  It  cannot  be  said  that  the  error  claimed 
Is  not  one  "apparent  upon  the  face  of  the 
record,"  we  are  not  required  to  do.  That  the 
error  Is  not  fundamental  or  "apparent  up- 
on the  face  of  the  record"  Is  clearly  affirmed 
by  the  holding  of  the  Supreme  Court  in  Hous- 
ton Oil  Co.  v.  Kimball,  supra,  and  a  num- 
ber of  other  cases  which  might  be  cited.  We 
regard  the  rules  and  decisions  of  this  state 
as  binding  upon  us,  in  reference  to  briefing 
of  cases,  especially  where  a  consideration  of 
them  is  objected  to  on  that  ground,  no  mat- 
ter how  much  disposed  we  might  be  to  waive 
a  noncompliance  with  them.  The  assign- 
ment cannot  be  considered. 

[11,11]  The  last  assignment  of  error, 
which  is  submitted  as  a  proposition,  Is  that — 

"The  court  committed  error  in  refusing  to 
grant  defendant  a  new  trial  for  the  reasons  set 
forth  in  paragraphs  11  and  12  ot  defendant's 
amended  motion  for  a  new  trial" 

Appellee  objects  to  a  consideration  of  this 
assignment:  (1)  Because  the  same  is  insuf- 
ficient to  call  the  court's  attention  to  any 
proposition  of  law,  and  because  the  first 
proposition  thereunder  la  not  itself  a  prop- 
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osltlon;  (2)  because  said  assignment  and 
propositions  thereunder  are  not  supported 
by  any  statement  showing  that  allegations 
in  paragraphs  11  and  12  of  defendant's  mo- 
tion for  new  trial  are  true  or  that  the  court 
heard  any  testimony  In  support  of  such  alle- 
gations, nor  is  any  such  evidence  presented 
In  the  record.  The  presumption  therefore  is 
that  such  testimony,  If  any,  as  was  presented 
on  the  Issues,  If  any,  attempted  to  be  raised 
on  said  grounds  of  the  motion,  was  such  as 
to  Justify  the  court  In  overruling  the  same. 
Clearly,  the  objections  are  well  taken  and 
are  therefore  sustained. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 


BAKER  v.  BROWN  et  al.    (No.  8954.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
Dec.  21,  1918.) 

1.  Cashiers  «=»228(5)  —  Live  Stock  Ship- 
ment— Delay— Sufficiency  of  Evidence. 

Evidence  that  it  took  railroad  more  than 
40  hours  to  transport  shipment  221  miles,  and 
that  there  were  two  delays  of  8  hours  each, 
held  sufficient,  in  the  absence  of  explanation  on 
part  of  railroad  justifying  delays,  to  warrant 
finding  that  delay  was  unreasonable. 

2.  Cashiers  «3=>228(5)— Live  Stock  Shipment 
—Unreasonable  Delay— Explanation  or 
Delay. 

Where  there  is  evidence  of  unusual  delay  in 
transmission  of  shipment  of  stock,  railroad's 
failure  to  explain  delay  is  of  itself  clothed  with 
probative  force  on  the  question  of  whether  delay 
was  unreasonable. 

8.  Evidence  «J=»17— Judicial  Notice— Time 
Consumed  in  Travel. 
A  court  is  authorized  to  take  judicial  cogni- 
sance of  the  length  of  time  consumed  in  travel 
by  the  present  modes  of  conveyance  between  two 
designated  places;  such  facts  being  facts  of 
general  knowledge. 

4.  Evidence  «=66— Presumptions— Length 
of  Time  Consumed  in  Travel. 

Jurors  will  be  presumed  to  have  knowledge 
of  the  length  of  time  consumed  in  travel  between 
two  designated  places;  such  facts  being  facts 
of  general  knowledge. 

5.  Cabbiebs  «=>230(8)  —  Unreasonable  De- 
lay—Action fob  Damages— Instructions. 

Evidence  held  to  warrant  instruction  on 
issue  of  whether  railroad  company  exercised  or- 
dinary care  to  avoid  unusual  and  unreasonable 
delay  in  live  atock  shipment. 

6.  Appeal  and  Error  <&=>1064(4)— Review— 
Harmless  Error— Submission  of  Issue. 

In  shipper's  action  for  delay  in  transmis- 
sion of  live  stock  shipment,  instruction  on  is- 
sue whether  carrier  held  shipment  "for  a  great 


length  of  time"  was  not  prejudicial,  though  seme 
other  expression  than  that  quoted  could  have 
been  more; appropriately  used,  where  there  was 
undisputed  evidence  of  delay. 

Appeal  from  District  Court,  Howard  Coun- 
ty;  W.  W.  Beall,  Judge. 

Suit' by  G.  A.  Brown  and  another  against 
James  A.  Baker,  receiver.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Littler  &  Penlz  and  S»  A.  Penlx,  all  of 
Big  Spring,  for  appellant 

J.  A.  Templeton,  of  Ft  Worth,  for  appel- 
lees. 


BUCK,  J.  Suit  was  brought  by  6.  A. 
Brown  and  W.  H.  Jackson  against  the  re- 
ceiver of  the  International  &  Great  North- 
ern Railway  Company  for  the  sum  of  $1,875, 
alleged  damages  to  a  shipment  of  mules  from 
Big  Springs  to  Thrall,  Tex.,  shipment  made 
over  the  Texas  &  Pacific  Railway  from  Big 
Springs  to  Ft  Worth,  and  from  Ft.  Worth 
oyer  the  International  &  Great  Northern 
Railway  to  Thrall.  Plaintiffs  pleaded  that 
the  shipment  was  delivered  to  the  defendant 
by  the  Texas  &  Pacific  Railway  in  good  con- 
dition, but  that  the  defendant  was  guilty  of 
negligence  in  the  manner  of  the  handling  of 
said  shipment;  that  the  train  containing 
the  shipment  made  a  slow  run  from  Ft 
Worth  to  Thrall,  frequently  stopped  and  de- 
layed for  considerable  time  en  route,  stop- 
ping and  starting  with  great  force  and  vio- 
lence, etc.  The  principal  delay  alleged  oc- 
curred At  the  station  of  Gause,  In  Milan 
county,  some  45  miles  from  Thrall.  It  was 
alleged  that  the  delay  at  Gause  was  for  a 
period  of  about  8  hours,  the  train  arriving 
there  about  1  o'clock  a.  m.  January  2,  1917 ; 
that  the  engine  pulling  the  train  was  un- 
coupled from  the  train  and  used  for  pur- 
poses wholly  disconnected  with  the  move- 
ment of  said  stock,  and  that  the  stock  were 
left  on  the  side  track  without  feed  or  water, 
both  of  which  they  were  sorely  In  need  of, 
for  said  8  hours ;  thereafter  they  were  trans- 
ported over  defendant's  line  to  Thrall,  where 
they  arrived  about  1  o'clock  a.  m.  January 
3d;  that  upon  the  arrival  of 'the 'shipment 
at  Thrall,  plaintiff  Jackson,  who  accom- 
panied same  as  caretaker,  at  once  called  the 
defendant's  agent  and  notified  blm  of  the 
arrival  of  said  stock  and  of  the  necessity 
of  unloading,  feeding,  and  watering  them, 
but  that  said  agent  negligently  and  wrong- 
fully failed  to  unload  or  feed  or  water  said 
stock  until  about  9  o'clock  a.  m.  of  said  last- 
mentioned  date,  when  he  permitted  the  stock 
to  be  unloaded,  but  that  he  did  riot  water  or 
feed  them  until  about  10  o'clock  p.  m.  of 
said  date,  when  a  few  of  the  mules  were 
watered  in,  tubs  and  given  a  small  amount  of 
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feed.  Plaintiffs  farther  alleged  that  defend- 
ant .was  negligent  In  falling  to  have  at  Thrall 
proper  facilities  for.  feeding  and  watering 
said  stock.  Defendant  answered  by  general 
demurrer  and  general  denial,  and  specially 
pleaded  that  the  plaintiff  Jackson  entered 
into  a  written  contract  with  defendant 
whereby  he  agreed  and  obligated  himself  to 
feed  and  water  the  stock  and  to  pay  for  the 
feed  while  In  the  stockyards,  and  that  de- 
fendant was  under  no  obligation  to  water 
and  feed  them,  and  it  was  plaintiffs'  'duty- to 
do  so.  Plaintiffs,  in  their  supplemental  pe- 
tition, pleaded  that  no  suitable  pens  end 
facilities  were  provided  for  feeding  and  wa- 
tering the  stock,  or  for  unloading  and  rest- 
ing them,  while  In  transit  on  defendant's 
line. 

The  first  assignment  is  leveled  at  the 
giving  In  charge  to  toe  Jury  the  following 
paragraph  of  the  court's  main  charge,  to  wit: 

"It  was  the  duty  of  the  receiver  of  the  In- 
ternational ft  Great  Northern  Railway  to  use 
ordinary  care  and  diligence  in  handling  .and 
transporting  plaintiffs'  mules  from  Ft  Worth 
to  Thrall,  Tex.,  and  to  do  so  without  any  de- 
lays except  such  as  were  reasonable  and  neces- 
sary, and  without  injury  other  than  such  as 
was  natural  and  Incident  thereto." 

It  Is  urged  that  It  was  error  for  the  court 
to  submit  the  Issue  as  to  whether  any  de- 
lays occurring  In  transit  were  reasonable 
and  necessary,  or  were  unreasonable  and 
unnecessary,  In  the  absence  of  any  evidence 
upon  that  Issue.  It  does  not  appear  that 
any  witness  testified  as  to  what  was  the 
usual  and  customary  time  for  such  shipment 
from  Ft-  Worth  to  Thrall,  or  whether  or  not 
the  time  taken,  to  wit,  40  hours,  to  travel 
about  221  miles,  was  a  usual  or  unnsnal  time. 
The  evidence  shows  that  the  explanation 
given  by  the  railway  company  for  the  delay 
at  Cause  was  that  the  engine  pulling  the 
stock  train  was  needed  to  pull  a  passenger, 
train  whose  engine  had  become  disabled. 
Jackson  testified: 

"My  recollection  is  that  I  shipped  oat  of  Ft. 
Worth  that  night  about  6  o'clock— I  mean  that' 
they  were  reloaded  about  6  o'clock,  and  we  got 
ont  of  there  at  about  8,  something  a  little  after 
8:  they  went  out  of  Ft  Worth  over  the  I. 
ft  G.  N.  road.  •  •  •  I  think  it  was  the  1st 
day  of  January— it  was  night— that  we  got  out 
of  Ft  Worth,  about  S  o'clock.  As  to  whether 
we  had  any  considerable  delay :  Well,  the  run, 
was  as  good  as  we  get  over  a  local,  on  a  local, 
tin  we  got  to  Valley  Junction,  and  we  staid 
there  a  little  while,  and  we  run  up  then  to 
Gaose,  a  little  place,  I  think  it  was  7  or  8 
miles  from  Valley,  and  there  they  sidetracked 
this  train,  and  took  the  engine  to  go  back  and 
get  the  through  passenger,  the  fast  train ;  the 
engine  had  went  dead,  the  locomotive  had,  and 
they  took  the  locomotive  off  of  this  train  and 
went  back  to  pull  this  passenger  train.  And 
when  they  sidetracked,  and  I  seen  that  they  had 


'taken  the  engine  off,  I  went  to  the  conductor 
and  asked  him  what  they  was  going  to  do  about 
it,  and  he  told  me,  and  he  says,  'There  is  an- 
other train  that  will  pick  you  up  in  about  four 
hours;1  and  I  said,  It  might  and  might  not,  you 
know  how  those  things  are;  and  if  they  did 
stay  there,  I  had  those  mules  over  there,  and  if 
it  didn't  come  along  in  a  reasonable  time,  I 
will  unload  them  and  feed  them ;'  and  he  said  it 
wouldn't  be  necessary;  and  he  just  left  me 
there  on  the  sidetrack.  That  was  about  1 
o'clock  the  2d  day  of  January ;  •  •  •  and  I 
stayed  there  then  until  about  10  o'clock  that 
night  on  the  sidetrack,  and  they  picked  me  up 
and  run  me  into  Thrall,  where  I  was  billed  to. 
•    *    *    We  got  Into  Thrall  about  1  o'clock." 

[It  2]  While  it  appears  no  witness  testified 
In  so  many  words  that  the  time  taken  for 
the  trip  was  unusual  or  longer  than  neces- 
sary, yet  we  think  the  jury,  composed  of 
men  of  ordinary  sense  and  experience,  were 
justified  in  concluding,  that  the  delays  at 
Thrall  and  Gause  were  unusual  and  even  un- 
reasonable delays,  In  the  absence  of  some 
explanation  Justifying  such  delays.  It  does 
not  appear  that  any  explanation  .was  made 
of  the  delay  at  Gause,  except  that  the  en- 
gine was  detached  for  the.  purpose  of  haul- 
ing the  passenger  train.  No  explanation  Is 
given  for  the  delay  in  not  unloading  the  ship- 
ment at  Thrall,  except  that  the  defendant's 
station  agent  at  Thrall  testified  that  the 
stock  arrived  there  during  the  night,  as  tes- 
tified by  witness  Jackson,  and  that  they  were 
unloaded  the  next  morning.  Jackson  testi- 
fied, In  substance,  to  the  facts  pleaded  in 
plaintiff's  petition.  The  facts  were  before 
the  jury,  as  to  the  two  delays,  one  at  Gause 
and  the  other  at  Thrall,  of  some  8  hours 
each,  and  that  some  40  hours  were  taken 
from  the  time  the  shipment  left  Ft  Worth 
until  the  stock  were  unloaded  at  Thrall. 
We  think  this  evidence  tends  to  establish  on- 
reasonable  delays  in  the  transmission  of 
the  shipment,  and  that  at  the  same  time  it. 
discloses  that  it  was  within  the  power  and 
to  the  interest  of  the  railway  company  to 
show  that  the  delays  were  not  unreasonable. 
The  silence  of  the  railway  company  In  such 
a  case,  not  only  strengthens  the  probative 
force  of  the  affirmative  proof,  but  is  of  ltBelf 
clothed  with  a  certain  probative  force.  M., 
K.  &  T.  Ry.  Co.  v.  Day,  104  Tex.  237,  138 
S.  W.  435,  84  K  R.  A  (N.  8.)  Ill;  G.,  H.  ft 
S.  A.  Ry.  Co.  v.  Young,  46  Tex.  Civ.  App. 
430,  MO  8.  W.  904;  W.  U.  Tel.  Co.  v.  Cates, 
105  Tex.  324, 148  8.  W.  281;  8.  A.  ft  A.  P.  Ry. 
Co.  v.  Williams,  158  8.  W.  1173 ;  State  Bank 
v.  Burros  Mill  ft  Elevator  Co.  (No.  8800) 
207  8.  W.  400,  recently  decided  by  this  court, 
and  cases  there  cited. 

18  Cyc.  p.  933,  reeds  as  follows: 

"The  party  having  the  burden,  of  proof  may 
establish  a  prima  facie  case  in  several  ways: 
(1)  He  may  prove  facts  Which  give  rise  to  an 


Digitized  by 


Google 


314 


210  SOUTHWESTERN  REPORTER 


(Tex. 


inference  of  that  probative  weight;  or  (2)  he 
may  establish  the  existence  of  Borne  legal  sub- 
stitute for  such  an  inference  of  fact;  or  (3) 
he  may  proceed  by  a  combination  of  these  meth- 
ods as  to  the  whole  or  different  parta  of  his 


[3-5]  We  think  the  Jury,  from  the  common 
experience  and  knowledge  of  men  with  refer- 
ence to  the  usual  and  customary  rate  of  trav- 
el of  shipments  like  the  one  In  question,  were 
authorized  to  find  that  40  hours  taken  In  a 
trip  of  221  miles,  and  two  delays  of  8  hours 
each,  are  unusual  and  not  customary,  and  to 
conclude,  in  the  absence  of  any  explanation 
given  by  the  railway  company,  that  said  de- 
lays were  unreasonable.  A  court  Is  authoriz- 
ed to  take  Judicial  cognizance  of  the  length  of 
time  consumed  in  travel  by  the  present  modes 
of  conveyance  between  two  designated  plac- 
es. 16  Cyc.  868 ;  Magee  v.  Chadoln,  30  Tex. 
644;  Blethen  v.  Bonner,  52  S.  W.  571,  writ 
denied;  16  Cyc.  p.  873  (lv).  If  a  court  can 
take  Judicial  knowledge  of  such  matters,  It 
Is  because  they  are  facts  of  general  knowl- 
edge; hence  Juries,  composed  of  men  of  ordi- 
nary intelligence  and  experience,  are  pre- 
sumed to  have  such  knowledge.  We  are  of 
the  opinion  that  the  evidence  cited  present- 
ed the  Issue  of  whether  or  not  the  railway 
company  exercised  ordinary  care  to  avoid 
unusual  and  unreasonable  delays  In  the  ship- 
ment In  question,  and  the  court  did  not  err 
In  the  charge  given. 

Complaint  Is  also  made  In  the  use  of  the 
expression  of  "a  great  length  of  time"  In  the 
court's  charge  as  follows :  ■ 

"And  if  you  further  find  from  the  evidence 
that  defendant,  or  his  agents  or  employes,  held 
said  live  stock  in  his  care  in  his  yards  for  a 
great  length  of  time,  as  alleged  by  plaintiff," 
etc 

[I]  The  proposition  of  this  assignment  is: 

"It  Is  error  for  the  court  to  instruct  the  jury 
npon  a  point  not  raised  by  the  evidence,  even 
though  the  issue  is  made  by  the  pleadings." 

While  we  think  some  other  expression 
might  have  been  used  more  appropriately, 
yet  we  are  unable  to  say  that  the  uncontra- 
dicted evidence  does  not  show  that,  under 
the  circumstances,  the  live  stock  in  question 
were  held  by  the  defendant  "for  a  great 
length  of  time."  We  are  of  the  opinion  that 
the  jury  could  not  have  been  misled,  and 
that  the  defendant  was  not  Injuriously  af- 
fected by  the  use  of  the  expression  In  the 
connection  in  which  It  was  used.  The  facts 
as  to  the  delays  were  largely  undisputed, 
and  appellant  .does  not  claim  any  material 
conflict  as  to  the  evidence  upon  the  question 
of  the  delays  In  defendant's  yards;  hence 
we  overrule  both  of  appellant's  assignments, 
and  the  judgment  Is  affirmed. 

Judgment  affirmed. 


ROSSER  r.  LEVI  et  «L     (No.  8100.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Feb. 

22,  1919.     Rehearing  Denied 

March  22,  1919.) 

1.  BROKERS  «J=»96  —  AUTHOSITT  TO  RjtCKIVK 
PUBCHASEB'S    DEPOSIT. 

A  broker  to  sell  property  has  no  inherent 
authority  to  receive  part  payment  or  earnest 
money  from  the  purchaser. 

2.  Bbokkbs  «=»108  —  Purchaser's  Payment 
to  B bo keb— Ratification. 

That  vendors  signed  purchaser's  offer  re- 
citing payment  of  $600  as  part  of  purchase 
price  without  demanding  payment  of  .said  sum 
held,  in  view  of  agreement  between  vendors' 
brokers  and  purchaser,  of  which  agreement 
vendors  knew  nothing,  not.  to  constitute  ratifi- 
cation of  payment  to  brokers  so  as  to  make 
vendors  liable  for  return  of  the  $500,  where 
purchaser  receded  from  offer  because  of  mate- 
rial alteration  of  the  same. 

3.  Principal  ano  Agent  <8=»166(1)  ■— Unatt- 
thobized  Act— Ratification. 

A  ratification  of  an  unauthorized  act  or  con- 
tract, to  be  effectual  and  obligatory  upon  alleg- 
ed principal,  must  be  shown  to  have  been  made 
by  him  with  a  full  and  complete  knowledge  of 
all  the  material  facts. 

4.  Appeal  and  Ebbob  «=»1040(3)— Sustain- 
ing of  Special  Exception— Harmless  Eb- 
bob. 

Error  in  sustaining  special  exceptions  that 
cause  was  barred  need  not  result  in  reversal, 
where  plaintiff  was  not  entitled  to  recovery 
against  them  in  any  event. 

Appeal  from  Dallas  County  Court;  T.  A. 
Work,  Judge. 

Suit  by  V.  O.  Bosser  against  Marcus  C  Le- 
vi and  others.  From  the  judgment  rendered, 
plaintiff  appeals.    Affirmed. 

J.  F.  Evans,  Jr.,  Marshall  Thomas,  and 
Crane,  Crane  &  Umphres,  all  of  Dallas,  for 
appellant 

Grover  Adams,  Thompson,  Knight,  Baker 
&  Harris,  and  Alex  F.  Wetshurg,  all  of  Dal- 
las, for  appellees. 

RASBUBY,  J.  Appellant  sued  appellees, 
Marcus  C  Levi,  J.  K.  Hexter,  Jas.  O.  Hous- 
ton, and  De  Witt  Bennett,  composing  the 
firm  known  as  the  Bennett  Company,  real 
estate  brokers,  hereafter  referred  to  as  the 
Bennetts,  alleging  that  he  entered  into  a  writ- 
ten contract  with  Levi  and  Hexter  by  which 
they  agreed  to  sell  and  appellant  to  purchase 
a  lot  In  the  city  of  Dallas,  in  which  transac- 
tion Levi  and  Hexter  were  represented  by 
the  Bennetts,-  their  agents,  and  to  whom  ap- 
pellant paid  $500  as  part  of  the  purchase 
price  of  said  lot,  and  which  amount  appel- 
lant was  entitled  to  recover  back  for  the 
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reason  that  the  contract  of  purchase  was 
materially  changed  without  the  consent  or 
ratification  or  appellant  after  he  had  execut- 
ed and  delivered  same.  Appellees  Hexter 
and  Levi,  after  general  demurrer  and  denial, 
pleaded  specially  that  they  were  not  liable 
for  Bald  sum  for  the  reason  that  the  Bennetts 
acted  as  agents  of  appellant  In  receiving  said 
money,  which  was  never  paid  over  to  them, 
and  further  that  any  change  made  in  the  con- 
tract was  with  the  knowledge  and  consent  of 
appellant  or  ratified  by  him.  Appellees  Levi 
and  Hexter  also  by  cross-action  sought  to 
recover  from  appellant  $100  on  the  ground 
that  appellant,  without  legal  excuse,  re- 
pudiated his  contract  to  purchase  said  lot, 
said  sum  representing  the  difference  between 
the  amount  he  agreed  to  pay  for  said  lot  and 
its  market  value  at  the  time  of  such  repudia- 
tion. Appellees,  the  Bennetts,  tendered  the 
general  demurrer,  special  exception  present- 
ing the  bar  of  the  two-year  statute  of  limita- 
tions, and  the  general  denial.  Upon  call  of  the 
case  the  court,  among  other  matters,  sustain- 
ed special  exception  presenting  the  bar  of  limi- 
tation of  appellant's  cause  of  action  against 
the  Bennetts,  to  which  appellant  'excepted. 
There  was  trial  to  Jury,  upon  conclusion  of 
which  the  court  peremptorily  directed  the 
jury  to  return  verdict  against  appellant  on 
his  cause  of  action  against  Levi  and  Hexter 
and  a  similar  verdict  against  Levi  and  Hex- 
ter on  their  cross-action  against  appellant 
Such  verdict  was  returned,  followed  by  simi- 
lar judgment,  from  which  this  appeal  is 
taken. 

The  fact  deducible  from  the  record  and 
necessary  to  a  disposition  of  the  issues  pre- 
sented are  in  substance  these:  Levi  and  Hex- 
ter, owners  of  a  lot  In  the  city  of  Dallas,  list- 
ed it  with  the  Bennetts,  real  estate  brokers, 
for  sale.  Thereafter  the  Bennetts  sold  same 
to  V.  O.  Rosser.  Rosser  acted  in  the  name 
of  A.  W.  Macon,  his  employe,  but,  since  it 
is  not  denied  that  Rosser  was  the  real  party 
in  interest,  no  further  reference  will  be  made 
to  Macon.  The  sale  to  Rosser  was  evidenced 
by  an  agreement  in  writing  signed  by  Rosser 
and  Levi  and  Hexter,  and  recited,  in  sub- 
stance, that  Levi  and  Hexter  had  received 
$500  from  Rosser  in  part  payment  of  the  lot 
for  which  Rosser  agreed  to  pay  $30,625.  The 
consideration  was  to  be  paid  part  in  cash, 
part  by  notes  of  Rosser,  and  the  balance  by 
Rosser  accepting  conveyance  "subject"  to  an 
existing  indebtedness  against  the  lot  There 
was  also  provision  for  the  deferred  payments 
to  bear  Interest  for  the  payment  and  adjust- 
ment of  taxes,  etc.,  not  important  to  detail. 
If  examination  of  abstract  disclosed  title  was 
not  good,  and  if  it  was  not  made  good  within 
60  days  after  attorney's  opinion,  the  $500  was 
to  be  returned  to  Rosser.  The  contract  was 
a  printed  form  with  blanks  to  be  filled  in  ac- 
cording to  the  agreement  and  was  prepared 


and  signed  by  Rosser  before  It  was  delivered 
to  Levi  and  Hexter.  In  one  of  the  blanks  It 
was  recited  that  Rosser  would  pay  7  per  cent- 
ner annum  interest  on  deferred  payments, 
the  Interest  to  be  paid  annually.  When  the 
contract  was  received  by  Levi  and  Hexter, 
they  signed  same  and  altered  the  contract  so 
as  to  make  the  Interest  on  the  deferred  pay- 
ments payable  semiannually.  The  change 
was  made  by  Hexter,  who  says  the  change 
was'made  to  conform  the  written  portions  to 
the  printed,  which  in  every  reference  to  the 
interest  recited  that  it  was  to  be  payable 
semiannually.  When  Rosser  signed  the  con- 
tract he  delivered  the  same  to  the  Bennetts 
with  his  check  for  $500  payable  to  the  Ben- 
nett Company  or  order.  Simultaneously  with 
the  execution  and  delivery  of  the  contract  of 
purchase  and  the  check  Rosser  took  from  the 
Bennetts  an  agreement  in  writing  reciting 
that  in  the  event  Rosser  elected  to  forfeit  the 
$500  advanced  In  the  manner  detailed  the 
Bennetts  would  assume  one-half  of  the  loss. 
At  the  time  Rosser  delivered  the  check  to  the 
Bennetts  they  notified  Rosser  that  it  was 
their  purpose  to  deposit  the  money  to  the 
credit  of  the  Bennett  Company,  to  which 
Rosser  made  no  objection.  It  was  so  deposit- 
ed. The  time  in  which  the  purchase  was  to 
be  completed  was  extended  twice  at  the  re- 
quest of  Rosser.  Before  the  expiration  of  the 
last  extension  Rosser  advised  the  Bennetts 
that  he  would  not  proceed  with  the  purchase, 
but  Instead  would  forfeit  the  $500,  and  at 
that  time  agreed  with  the  Bennetts  that  they 
could  retain  the  $250  which  they  had  agreed 
to  refund  him  in  event  he  concluded  not  to 
proceed  with  the  purchase  on  condition  that 
the  Bennetts  would  allow  him  that  sum  on 
his  next  indebtedness  to  them  as  brokers,  to 
which  the  Bennetts  assented.  Following  out 
his  purpose  to  recede  from  the  contract,  Ros- 
ser refused  to  accept  deed,  pay  the  cash  con- 
sideration, and  sign  note  and  trust  deed  when 
presented  to  him.  Subsequently  he  learned 
that  the  contract  had  been  changed  in  the 
manner  already  recited,  and  that  the  deed 
tendered  bound  him  to  assume  the  existing 
indebtedness  against  the  property  Instead  of 
taking  the  same  "subject"  to  the  existing 
lien,  whereupon  he  notified  one  of  the  Ben- 
netts that,  it  appearing  that  Levi  and  Hexter 
had  never  accepted  his  offer,  but  changed  it 
materially  without  his  knowledge  or  consent, 
nor  tendered  deed,  etc.,  in  compliance  there- 
with, he  was  not  bound  by  his  offer,  and 
hence  entitled  to  recover  the  $500  deposited 
by  him.  The  foregoing  facts  are  not  in  ma- 
terial controversy.  Whether  Rosser  consent- 
ed to  or  ratified  the  change  in  the  contract 
or  whether  Levi  and  Hexter  knew  at  the 
time  they  signed  the  contract  that  the  money 
had  been  paid  to  the  Bennett  Company,  were 
matters  in  dispute. 

[1]  Upon   the  facts  so  related   we  have 
reached  the  conclusion  that  the  judgment  of 
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the  trial  court  to  peremptorily  directing  ver- 
diet  for  appellees  Levi  and  Hexter  should  be 
affirmed.  While  the  several  propositions  ad- 
vanced by  appellant  under  assignment  of  er- 
ror challenging  the  action  of  the  court  in  the 
respect  stated  are  conceded  to  be  sound,  the 
facts  do  not,  to  our  opinion,  warrant  their 
application.  It  1»  declared  by  an  accepted 
authority  that — 

"Except  in  a  case  of  custom  or  usage,  of 
trade  to  the  contrary,  or  an  eBtoppel  arising 
against  the  principal,  a  payment  made  to  a 
broker,  and  not  received  by  the  principal,  is 
not  ordinarily  binding  on  the  latter  as  a  pay- 
ment to  him,  unless  the  broker  baa  express  or 
implied  authority  to  receive  it  *  *  •  Thus 
a  broker  employed  to  sell  property  has  no  in- 
herent authority  to  receive  the  price,  and  con- 
sequently, if  the  purchaser  pays  it  to  him  and 
the  principal  does  not  receive  it,  it  does  not 
constitute  a  payment  to  the  latter,  especially 
when  the  purchaser  knows,  or  should  know, 
that  the  broker  is  acting  as  such,  or  where  the 
principal  is  known  to  the  purchaser."  9  C.  J. 
670. 

Another  accepted  authority  declares  that — 

"Moreover,  as  a  broker  is  usually  given  only 
such  authority  as  is  commensurate  with  the 
duty  of  negotiating  a  deal,  he  is  deemed  to 
have  no  implied  power  to  receive  payment  in 
behalf  of  hra  employer,  and  a  debtor  of  the  lat- 
ter making  payment  to  him  does  so  at  the  risk 
of  having  to  pay  again  in  case  the  broker  de- 
faults."   4  K,  O.  L.  259. 

The  facts  just  detailed  by  us  fall  to  dis- 
close any  of  the  exceptions  to  the  general 
rule,  such  as  custom,  usage,  or  estoppel,  which 
would  warrant  the  payment  of  the  purchase 
money  by  Bosser  to  the  Bennetts,  the  brokers, 
save  one  circumstance  presently  to  be  noticed. 
The  principals,  Levi  and  Hexter,  did  not  re- 
ceive the  payment  made  to  the  brokers  and 
hence  it  was  not  a  payment  to  them,  and  as  a 
consequence  they  are  not  bound  to  account 
for  same,  even  though  there  was  such  materi- 
al alteration  of  the  contract  as  to  warrant 
a  holding  that  the  offer  made  by  Rosser  was 
never  accepted,  and  we  incline  to  that  opin- 
ion. Colvln  v.  Blanchard,  101  Tex.  231,  106 
S.  W.  323. 

[2,  3]  But  it  Is  contended  by  appellant  that 
appellees  Levi  and  Hexter  knew  when  they 
accepted  the  offer  of  Bosser  that  it  recited 
the  payment  of  $500  as  part  of  the  purchase 
money,  and  that  their  failure  to  demand  the 
money  was  a  ratification  of  or  an  acquies- 
cence to  its  payment  to  the  brokers  which 
they  are  estopped  to  deny.  There  would  be 
undoubted  force  In  the  contention  but  for 
the  reason  that  it  is  a  further  rule  consistent 
with  the  one  invoked  that — 

Any  "ratification  of  an  unauthorized  act  or 
contract,  in  order  to  be  made  effectual  and  ob- 
ligatory upon  the  alleged  principal,  must  be 
shown  to  have  been  made  by  him  with  a  full 
and  complete  knowledge  of  all   the   material 


fasts  connected  with  the  transaction  to  which  it 
relates."    Mechem,  Agency,  vol.  1,  par.  395. 

"Assent  may  in  some  cases  be  presumed  from 
acquiescence  after  notice.  But  it  is  a,  principle 
too  clear  for  doubt  or  question,  and  of  universal 
recognition,  'that  there  can  be  no  binding  ratifi- 
cation without  full  knowledge.' "  Reese  v. 
Medlock,  27  Tex.  120,  84  Am.  Dec.  611. 

If  it  may  be  said  that,  when  Levi  and 
Hexter  accepted  the  offer  of  Bosser  with- 
out demanding  the  money  from  the  agent, 
they  assented  that  the  agent  should  re- 
ceive it,  such  assent  to  law  contemplat- 
ed that  the  money  should  be  uncondition- 
ally received  for  the  very  purpose  recited  to 
the  agreement;  that  Is  to  say  for  the  use  and 
benefit  of  Levi  and  Hexter.  The  facts,  in 
our  opinion,  disclose  that  Bosser  paid  the 
money  to  the  Bennetts,  and  they  received  it 
under  agreements  and  circumstances  which 
never  contemplated  that.lt  should  be  paid  to 
Levi  and  Hexter  In  the  event  Bosser  receded 
from  his  offer,  and  concerning  which  Levi 
and  Hexter  knew  nothing.  It  is  to  the  record 
without  dispute  that  the  Bennetts,  when  the 
money  was  paid  them,  advised  Bosser  it  was 
their  Intention  not  to  retain  it  for  their  prin- 
cipal, but  to  deposit  same  to  their  personal 
credit.  Rosser  knew  that,  if  they  did  so,  it 
would  not  be  a  payment  to  Levi  and  Hexter, 
and  yet  did  not  object.  Subsequently,  and 
when  he  had  concluded  to  recede  from  his 
offer  to  purchase,  he  agreed  that  the  entire 
$500  should  be  appropriated  by  the  Bennetts 
to  their  individual  use  if  the  Bennetts  would, 
when  next  they  represented  him  to  a  similar 
deal,  allow  him  $250.  It  Is  difficult  to  argue 
under  the  facts  related  that  the  money  paid 
to  the  Bennetts  was  not  a  payment  to  Levi 
and  Hexter.  Neither  Bosser  nor  the  Bennetts 
intended  they  should  have  the  money  If  it 
was  forfeited.  Their  disposition  of  it  upon 
forfeiture  ought  to,  and  does,  to  our  opinion, 
settle  that  Issue.  The  fact  that  it  later  de- 
veloped that  a  forfeiture  could  have  been 
avoided  does  not  affect  the  fact  that  Bosser 
did  dispose  of  or  divert  the  fond. 

[4]  Complaint  is  made  of  the  action  of  the 
court  In  sustaining  special  exception  of  the 
Bennetts  which  presented  the  issue  that  ap- 
pellant's cause  of  action  against  the  Bennetts 
was  barred  by  the  two-year  statute  of  limita- 
tions. The  money  was  paid  to  the  Bennetts, 
according  to  the  petition,  October  25,  1913. 
The  original  petition  Is  not  In,  the  transcript, 
but  it  appears  from  an  amendment  thereof 
that  the  original  suit  was  filed  November  2, 
1914,  which  was  less  than  two  years  after  the 
cause  of  action  accrued.  Prom  the  transcript 
it  appears  that  the  Bennetts  were  made  par- 
ties defendant  at  the  time  the  suit  was  filed; 
at  least  that  inference  is  as  ■reasonable  as 
would  be  the  inference  that  they  were  not. 
As  a  consequence  on  the  record  as  presented 
to  us  It  appears  that  the  court  did  err  in  sus- 
taining the  special  exception.    However,  that 
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fact  need  not,  In  our  opinion,  result  in  a  re- 
versal of  the  cause,  for  the  reason,  that  we 
are  also  of  the  opinion  that  the  appellant  was 
In  no  event  entitled  to  recover  against  the 
Bennetts.  As  between  Rosser  and  the  Ben- 
netts, the  fund,  In  our  opinion,  belonged  to 
the  former,  since  it  does  not  appear  from  the 
record  that  the  Bennetts  bad  any  interest 
In  the  fund,  unless  they  were  by  custom  en- 
titled to  a  portion  of  it  If  forfeited  by  Rosser, 
which  Is  suggested  In  Hie  testimony  of  one  of 
the  Bennetts.  Rosser's  right  to  recover  of  the 
Bennetts  did  not  depend  upon  the  liability 
of  Levi  and  Hezter  for  the  reason,  as  we 
have  said,  that  It  was  never  received  for  the 
benefit  of  Levi  and  Hexter.  Rosser  waived 
liability  of  the  Bennetts  in  the  manner  we 
have  recited.  He  did  not  make  that  agree- 
ment under  any  mistake  of  fact  so  far  as  re- 
lates to  the  Bennetts.  What  induced  the 
arrangement  does  not  appear.  It  may  be 
that  he  believed  the  usefulness  of  the  Ben- 
netts in  the  future  would  warrant  the  ar- 
rangement. In  .  any  event  the  agreement 
was  made,  and  we  know  of  no  legal  objection 
to  Its  binding  force. 

Appellees  Levi  and  Hezter  in  their  brief 
consent  that  their  cross-assignment  may  be 
overruled  If  the  case  Is  affirmed,  and  for  that 
reason  It  is  not  considered. 

Finding  no  reversible  error  in  the  record, 
It  becomes  our  duty  to  affirm  the  case. 

Affirmed. 


BEST  &  RUSSELL  CIGAR  OO.  v.  WIL- 
LIAM REESE  CO.  «t  al.    (No.  8961.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Jan.  25,  1919.) 

1.  Railroads    <8=>265— Receiver's    Liabili- 
ty—Termination  of  Receivership. 

After  termination  of  railroad  receivership, 
receiver  cannot  be  held  liable  for  negligence  in 
operation  of  railroad  during  receivership,  where 
he  was  not  personally  at  fault;  the  receiver's 
liability  being  official,  and  being  terminated  up- 
on termination  of  receivership. 

2.  Railroads      «=»212  —  Receivership  — 
Termination— Liability  or  Railroad. 

In  absence  of  statute,  railroad,  upon  ter- 
mination of  receivership,  is  not  liable  for  neg- 
ligence in  operation  of  road  during  the  receiv- 
ership, unless  profits  of  operation  during  such 
time  have  been  paid  over  to  the  company  or 
invested  in  betterments,  or  the  company  or  its 
property  was  made  liable  for  debts  of  the  re- 
ceivership in  the  order  or  decree  discharging 
receivers. 

8.  States   €=>4  —  Federal  Receivership  — 
Laws  Applicable. 
State  statutes  are  not  applicable  to  federal 
receiverships. 


4.  Railroads  «=>270  —  Receivership  — 
Termination  of  Receivership  —  Action 
Aoainst  Railroad. 

In  action  against  railroad,  after  termina- 
tion of  receivership,  to  recover  damages  from 
operation  of  road  by  receivers,  plaintiff  has  bur- 
den of  proving  that  profits  of  operation  of  road 
by  receivers  were  paid  over  to  company  or  in- 
vested in  betterments,  or  that  railroad  was  made 
liable 'for  the  receiver's  debts  by  order  or  de- 
cree of  court 

5.  Sales    <8=>843,  344— Quantum  Meruit. 

Irrespective  of  an  express  contract  of  pur- 
chase, one  receiving  and  using  goods  is  liable  in 
quantum  meruit  for  their  reasonable  value. 

Appeal  from  Comanche  County  Court; 
X  H.  McMillan,  Judge. 

Action  by  the  Best  &  Russell  Cigar  Com- 
pany against  the  William  Reese  Company 
and  others.  From  Judgment  for  defendants, 
plaintiff  appeals.  Affirmed  in  part,  and  re- 
versed and  remanded  in  part 

W.  T.  McPherson,  of  Comanche,  for  ap- 
pellant. 

Smith  &  Palmer,  of  Comanche,  for  ap- 
pellees. 

CONNER,  C.  J.  Appellant  Sled  this  suit 
to  recover  the  sum  of  S106  for  a  case  of 
cigars,  which  in  one  count  of  its  petition  it 
was  alleged  that  the  William  Reese  Com- 
pany had  ordered  and  had  contracted 
to  pay  therefor  the  sum  stated.  In  an- 
other count  of  the  petition,  it  was  alleged  that 
the  cigars  had,  in  fact  been  shipped  and 
delivered  to  the  William  Reese  Company  and 
used  by  them,  and  that  they  were  therefore 
liable  for  the  reasonable  value  thereof,  which 
it  was  alleged  amount  to  $105. 

The  plaintiff  further  alleged  that,  If  it 
should  be  found  that  the  William  Reese  Com- 
pany had  neither  purchased  nor  received  the 
case  of  cigars  in  question,  as  specially  as- 
serted by  them  In  their  answer,  it  was  never- 
theless true  that  the  cigars  had  been  re- 
ceived by  the  railroad  company,  and  its  re- 
ceivers named,  for  the  purpose  of  delivery 
to  the  William  Reese  Company,  and  the 
prayer  was,  in  the  event  of  a  Judgment  for 
that  defendant,  that  the  plaintiff  might  have 
Judgment  against  the  railway  company  and 
Its  receivers  for  the  reasonable  value  there- 
of, as  already  stated. 

The  case  originated  in  the  Justice  court, 
but  on  a  trial  de  novo  in  the  county  court,  on 
the  Issues  as  above  stated,  there  was  a  Jury 
verdict  and  Judgment  for  the  defendant  Wil- 
liam Reese  Company,  and  a  directed  verdict 
in  favor  of  the  railway  company  and  Its  re- 
ceivers, from  all  of  which  the  plaintiff  has 
appealed. 

[1]  We  find  it  necessary  to  discuss  but  two 
questions  presented,  and  this  will  be  done 
briefly.     Appellant   insists   that   the   court 
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erred  In  summarily  dismissing  and  entering 
judgment  for  the  railway  company  and  Its 
receivers.  In  this  action,  however,  It  cannot 
be  said  that  the  trial  court  erred.  It  Is  true 
that  the  evidence  tends  to  show,  if  it  did  not 
conclusively  show,  that  the  case  of  cigars  In 
question  had  been  received  and  transported 
over  the  defendant  railway  to  Comanche, 
Tex.,  to  which  point  it  was  billed ;  but  it  is 
undisputed  that  this  occurred,  if  at  all,  dur- 
ing the  pendency  of  the  receivership,  and 
that  the  receivers  had  been  duly  discharged 
by  the  court  appointing  them  long  before  the 
trial.  The  sole  liability  of  the  receivers,  ex- 
cept in  cases  in  which  they  are  personally  at 
fault  (and  nothing  of  that  character  is  al- 
leged In  this  suit)  Is  official;  and  when  their 
official  career  ceases,  and  when  the  proper- 
ty delivered  to  them  as  receivers  has  pass- 
ed from  their  hands  under  orders  of  the 
court  that  appointed  them,  and  they  have 
been  by  that  court  discharged  from  their 
trust,  then  no  Judgment  can  be  rendered 
against  them.  With  the  termination  of  their 
official  existence,  their  official  liability  Is 
ended.  See  Ryan  v.  Hayes,  62  Tex.  47; 
Brown,  Receiver,  t.  Gay,  76  Tex.  444,  13  S. 
W.  472,  arid  cases  therein  cited.  It  cannot 
therefore,  as  stated,  be  said  that  the  court 
Improperly  dismissed  the  receivers  In  this 
case. 

[2]  We  do  not  feel  able  to  say  that  the 
court  erred  in  rendering  Judgment  for  the 
railway  company.  It  was  alleged  In  the  an- 
swer of  the  railway  company  that  If  the  case 
of  cigars  had  ever  been  transported  over  Its 
line  of  road,  as  alleged  by  plaintiff,  and  de- 
livered, that  It  was  so  done  while  its  prop- 
erty was  In  the  hands  of  the  receivers,  who 
had  been  duly  appointed  by  the  federal  court 
at  Ft.  Worth,  Tex.,  and  that  therefore  It  was 
not  liable  in  any  event.  No  pleading  In  be- 
half of  plaintiff  controverted  these  allega- 
tions, nor  does  appellant  point  out  any  evi- 
dence Indicating  an  issue  on  this  point,  and 
we  must  assume,  we  think,  that  the  court 
based  his  action  upon  the  pleading  so  present- 
ed and  undisputed  evidence  supporting  them. 
Such  being  the  state  of  the  record,  It  seems 
clear  that  no  cause  of  action  was  presented 
against  the  railway  company.  As  stated  by 
this  court  in  the  case  of  Ft.  Worth  ft  Rio 
Grande  Ry.  Co.  v.  Burleson,  214  S.  W.  617, 
decided  on  November  30,  1918,  in  an  opinion 
not  yet  officially  published: 

"In  the  absence  of  some  statute  otherwise 
providing,  neither  a  railway  company  nor  its 
property,  after  the  termination  of  the  receiv- 
ership proceedings,  is  liable  for  the  negligence 
of  the  receivers  while  operating  the  property,  un- 
less it  be  shown  that  the  receivers  had  operated 
the  railroad  at  a  profit,  which  profit  had  been 
paid  over  to  the  railroad  company  when  the 
receivership  was  terminated,  or  that  sufficient 
'proceeds  arising  from  the  operation  of  the  road 
had  been  invested  by  the  receivers  in  the  im- 
provement and  betterment  of  the  physical  prop- 
erty returned  to  the  company,  or  that  the  com- 


pany or  its  property  had  been  made  liable  for  the 
debts  of  the  receivership  in  the  order  or  decree 
discharging  the  receivers  and  under  which  the 
company  resumed  possession  and  control." 

[$,  4]  And  In  cases  of  federal  receiver- 
ships, to  which  our  statutes  otherwise  pro- 
viding have  no  application,  a  shipper,  suing 
for  damages  because  of  negligence  of  the  re- 
ceivers, has  the  burden  of  alleging  and  prov- 
ing some  one  or  more  of  the  essential  facts, 
as  above  stated,  in  order  to  Justify  a  recovery 
against  the  railway  company  and  Its  prop- 
erties. See  Kansas  City,  M.  ft  O.  Ry.  Co.  v. 
Russell,  184  S.  W.  299 ;  I.  ft  G.  N.  Ry.  Co.  v, 
Perkins,  186  S.  W.  657;  Hovey  v.  Weaver, 
175  S.  W.  1089 ;  Ft.  Worth  ft  R.  G.  Ry.  Co.  v. 
Zldell,  202  S.  W.  351.  The  plaintiff,  there- 
fore, not  having  in  this  case  alleged  or  proven 
any  fact  necessary  to  entitle  him  to  a  recov- 
ery against  the  railway  company,  properly 
suffered  Judgment  against  him  as  given  by 
the  court.  The  Judgment  below,  In  so  far  as 
it  was  in  favor  of  the  receivers  and  the  rail- 
way company,  must  accordingly  be  affirmed. 

Wie  are  of  the  opinion,  however,  that  there 
was  reversible  error  relating  to  the  verdict 
and  judgment  in  favor  of  the  defendant  Wil- 
liam Reese  Company.  As  between  the  plain- 
tiff and  the  William  Reese  Company  the 
court  thus  submitted  the  issues : 

"If  you  find,  from  a  preponderance  of  tile  evi- 
dence, William  Reese  Company  bought  the  case 
of  cigars  in  question  from  plaintiff,  as  alleged 
by  plaintiff,  and  you  further  find  that  plaintiff 
shipped  said  case  of  cigars  to  said  defendant, 
or  caused  such  shipment  to  be  made,  and  that 
such  shipment  reached  the  depot  in  Comanche, 
you  will  find  for  the  plaintiff  against  William 
Xieese  Company  for  the  price  of  said  cigars,  with 
interest  at  the  rate  of  6  per  cent  per  annum 
from  the  1st  day  of  January,  1914.  Unless  you 
find  from  a  preponderance  of  the  evidence  that 
the  defendant  bought  said  cigars,  and  plaintiff 
shipped  or  caused  said  case  of  cigars  to  be 
shipped  to  defendant,  you  will  find  for  the  de- 
fendant." 

[5]  As  already  noted,  the  plaintiff,  In  ad- 
dition to  the  contract  declared  upon,  also 
presented  a  plea  in  the  nature  of  a  quantum 
meruit.  Evidence  was  conflicting  on  the  Is- 
sue of  whether  the  William  Reese  Company 
had  ordered  and  agreed  to  pay  for  the  case 
of  cigars  as  alleged  by  the  plaintiff,  and  it 
was  proper  for  the  court  to  submit  that  is- 
sue; but  It  is  clear  that  the  whole  charge 
quoted 'excludes  entirely  any  right  of  recov- 
ery in  the  plaintiff  on  the  ground  that  Wil- 
liam Reese  Company,  notwithstanding  they 
had  not  purchased  the  cigars,  had  received 
them  and  used  them,  and  were  therefore  lia- 
ble for  the  reasonable  value  of  the  same.  Ap- 
pellants Insist  that  the  evidence  was  conclu- 
sive in  its  favor  on  this  Issue,  but  after  care- 
ful consideration  of  the  evidence,  we  do  not 
feel  able  to  say  so.  We  think  that  there  waa 
evidence  in  favor  of  the  plaintiff  on  this  is- 
sue that  would  have  supported  a  verdict  in 
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Its  favor,  and  the  charge  of  die  court  was  un- 
doubtedly erroneous  In  exdnding  the  issue. 
Appellant's  objections  to  the  charge  suffi- 
ciently present  the  question,  and  its  assign- 
ments relating  thereto  are  accordingly  sus- 
tained, and  the  Judgment,  as  between  the  ap- 
pellant and  the  William  Reese  Company,  will 
be  reversed,  and  the  cause  as  to  said  parties 
remanded  for  trial. 

Affirmed  in  part,  and  reversed  and  remand- 
ed in  part. 


REPUBLIC  OIL  ft  GAS  00.  v.  OWEN  et  aL 
(No.  8961.) 

(Court  of  Civil  Appeals  of  Texas.    It.  Worth. 

Jan.  26,  1919.    Rehearing  Denied 

March  1,  1919.) 

Appearance  «=>9(5)— Motion  to  Coimirok. 

A  motion  to  continue  constitutes  a  general 
appearance  from  the  fact  that  defendant  has 
asked  an  adjudication  and  invoked  the  court's 
powers,  so  that  he  necessarily  subjected  him- 
self to  its  jurisdiction. 

Appeal  from  District  Court,  Wichita  Coun- 
ty;  Edgar  Scurry,  Judge. 

Suit  by  T.  W.  Owen  and  another,  compos- 
ing the  firm  of  Owen  &  Wilson,  against  the 
Republic  Oil  ft  Gas  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Cardew,  Starling,  Cardew,  Hemphill  ft 
Wallace,  of  Dallas,  for  appellant. 

Weeks  &  Weeks,  of  Wichita  Falls,  for  ap- 
pellees. 

CONNER,  a  J.  The  firm  of  Owen  ft  Wil- 
son, composed  of  T.  W.  Owen  and  G.  E.  Wil- 
son, instituted  this  suit  in  the  Thirtieth  dis- 
trict court  of  Wichita  county  on  the  4th  day 
of  June,  1917,  to  recover  upon  a  promissory 
note  in  the  sum  of  $1,417.45  executed  by  the 
Republic  Oil  ft  Gas  Company,  and  to  fore- 
close a  chattel  mortgage  given  to  secure  said 
note  on  certain  personal  property  described 
in  plaintiff's  petition.  Citation  appears  to 
have  been  issued,  but  the  service  thereof, 
upon  motion  of  the  defendant,  was  quashed 
on  the  16th  day  of  June,  1917,  and  on  the 
19th  day  of  June  the  court  of  the  Thirtieth 
district  made  the  following  order: 

"This  day  the  80th  court  on  its  own  motion 
transferred  the  above  entitled  and  numbered 
cause  to  the  Seventy-Eighth  district  court  for 
service  and  trial." 

Thereafter,  on  the  19th  day  of  September, 
1917,  the  defendant  company  by  its  counsel 
verbally  presented,  in  the  Seventy-Eighth  dis- 
trict court,  a  first  application  for  continuance 
on  the  sole  ground  of  the  absence  of  a  witness 
named  Owsley,  at  the  time  thought  to  be  in 


California,  bat  whose  exact  whereabouts 
was  alleged  to  be  unknown  to  the  defendant. 
In  this  application,  which  it  was  agreed 
might  he  presented  verbally,  it  was  stated 
that  the  witness  named  had  gone  to  Cali- 
fornia with  the  knowledge  of  the  defendant, 
but  that  defendant  had  failed  to  ascertain 
the  exact  location.  It  was  made  to  further 
appear  that  since  the  Institution  of  the  suit 
the  witness  had  been  in  California  the  great- 
er portion  of  the  time,  but  that  he  had  not 
been  communicated  with,  and  no  effort  had 
been  made  to  take  his  deposition.  Counsel 
for  the  defendant  stated  that  at  the  time  the 
-witness  left  for  California  no  arrangement 
had  been  made  to  have  him  come  back  as  a 
witness,  but  that  he  thought  ho  would  be 
baek  by  December,  at  which  time  he  sup- 
posed the  case  would  come  up  for  trial,  the 
suit  having  been  filed  in  the  Thirtieth  dis- 
trict court,  and  he  being  of  the  opinion  that 
she  transfer  to  the  Seventy-Eighth  district 
court  could  not  be  legally  -made. 

Counsel  for  plaintiff  stated  that  about  Au- 
gust 30,  1917,  he  had  been  in  the  office  of 
counsel  for  the  defendant  with  a  view  of  fix- 
ing a  date  for  the  trial  of  the  cause,  and  lat- 
er received  a  letter,  advising  that  they,  de- 
fendant's counsel,  would  "try  to  arrange  to 
try  this  case  one  day  during  the  week  of  the 
17th  (of  September)  and  I  will  write  you  next 
Tuesday  what  day  we  can  come  up  there.". 
In  this  letter  counsel  for  defendant  Inclosed 
a  check  for  $5,  and  wrote,  "Please  put  this 
case  on  the  docket  and  oblige."  Upon  receiv- 
ing the  letter  counsel  for  the  plaintiff  caused 
the  case  to  be  placed  upon  the  Jury  docket 
and  the  Jury  fee  paid,  and  the  case  set  for 
trial  September  17,  1917.  The  court,  after 
having  beard  the  application,  overruled  it, 
but  was  of  the  opinion  that  the  case  should 
be  postponed  to  some  convenient  time,  "and 
it  "was  agreed  in  open  court  by  counsel  for 
both  sides  that  the  case  should  be  set  for 
trial  September  27th  in  order  to  allow  time 
for  counsel  for  the  defendant  *  *  •  to 
ascertain  Owsley's  address."  To  which  ac- 
tion of  the  court  in  overruling  said  applica- 
tion for  continuance,  said  defendant  then  in 
open  court  excepted. 

On  September  28,  1917,  when  the  case  was 
called  for  trial  in  the  Seventy-Eighth  district 
the  defendant  through  its  counsel  presented 
a  written  motion  to  quash  the  sheriff's  re- 
turn on  the  citation  on  the  ground  that  It 
failed  to  show  that  defendant  had  been  serv- 
ed with  a  certified  copy  of  plaintiff's  petition. 
The  motion  alleged  that  the  citation  served 
had  attached  thereto  a  copy  of  the  plaintiff's 
petition,  but  averred  that  said  copy  was  not 
certified  to  by  the  clerk  as  being  a  correct 
copy  of  plaintiff's  original  petition.  This  mo- 
tion was  overruled  by  the  court,  and  was  also 
a  motion  presented  by  one  of  defendant's 
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counsel  tm  arnicas  curls*  on  the  ground  that 
the  Seventy-Eighth  district  court  was  with- 
out Jurisdiction  to  try  the  case.  On  the 
same  day,  to  wit,  September  28,  190.7,  the 
defendant  filed  Its  original  answer  to  the 
merits,  and  also  filed  Its  first  amended  an- 
swer to  plaintiff's  first  supplemental  petition, 
and  the  case  proceeded  to  trial,  and  judg- 
ment In  plaintiff's  favor,  and  the  defendant 
has  appealed. 

Appellant's  only  assignment  of  error  pre- 
sents a  question  of  jurisdiction.  It  is  insist- 
ed that  the  effect  of  the  quashing  of  service 
of  the  citation  by  the' Thirtieth  district  court 
on  June  16th,  was,  by  operation  of  law,  to  con- 
tinue the  case  to  the  succeeding  term  of  said 
Thirtieth  district  court,  which  was  In  Decem- 
ber, 1917,  and  that  there  could  be  no  legal 
transfer  of  the  case  to  any  other  court,  as 
was  done  by  the  Thirtieth  district  court,  so 
as  to  enforce,  without  new  service,  or  with- 
out a  general  appearance,. an  appearance  and 
trial  before  the  date  of  the  opening  of  the 
next  term  of  the  original  court. 

'  By  law  two  district  courts  were  authorised 
for  Wichita  county,  and  section  3  of  the  act 
of  February  10,  1915  (Acts  34th  Leg.  c.  0 
[Vernon's  Ann.  Civ.  St  Supp.  1918,  art  80]), 
constituting  the  Seventy-Eighth  district  court 
of  Wichita  county,  reads  as  follows: 

"The  Judges  of  the  Thirtieth  and  the  Seventy- 
Eighth  district  courts  for  Wichita  county  may 
each,  in  his  discretion,  at  any  time  or  upon 
agreement  of  the  parties  or  where  the  judge  may 
believe  the  administration  of  justice  will  be 
facilitated  thereby  transfer  any  cause,  civil  or 
criminal,  from  the  dockets  of  their  respective 
courts  to  the  docket  of  the  other  district  court 
for  Wichita  county  and  shall  note  such  transfer 
on  the  docket;  whereupon  the  clerk  of  the  dis- 
trict court  shall  enter  said,  cause  upon  the  dock- 
et of  the  other  district  court  to  which  such  cause 
has  been  transferred  and  such  case  shall  there 
be  tried  or  disposed  of  as  if  originally  filed  in 
said  court,"  etc. 

By  the  terms  of  the  law  the  first  term  of 
the  Thirtieth  district  court  after  the  quashal 
of  the  service  upon  the  defendant  on  June  16, 
1917,  began  In  December,  1917,  while  the  first 
term  of  the  Seventy-Eighth  district  court  aft- 
er such  quashal  of  service  began  on  the  first 
Monday  in  September,  1917. 

Article  1883,  Vernon's  Sayles*  Statutes  pro- 
vides that — 

"Where  the  citation,  or  service  thereof,  is 
quashed  on  motion  of  the  defendant,  the  esse 
may  be  continued  for  the  term,  but  the  defend- 
ant shall  be  deemed  to  have  entered  his  appear- 
ance to  the  succeeding  term  of  the  court." 

We  do  not  feel  prepared  to  hold  that  this 
article  of  the  statutes  should  be  construed 
as  appellant  evidently  Insists  that  It  shall  be. 
Of  course,  If  applied  literally,  and  no  further 
action  of  any  kind  had  been  taken  by  appel- 
lant and  the  case  had  remained  In  the  Thir- 
tieth district  court  the  effect  of  the  quashal 


of  the  service  upon  appellant  June  16,  1917, 
would  have  postponed  the  time  when  appel- 
lant would  have  been  compelled  to  answer 
until  the  December  term  of  the  Thirtieth  dis- 
trict court.  But  as  we  have  seen  the  act  of 
February  10,  1915,  expressly  authorized  the 
district  courts  of  Wichita  county  to  transfer 
causes,  and  expressly  declares  that  when  such 
transfer  has  been  made  the  district  court  to 
which  the  case  shall  be  transferred  shall 
there  try  or  dispose  of  It  as  if  originally  fil- 
ed in  said  court  Thus  apparently,  at  least 
when  this  case  was  transferred  to  the  Seven- 
ty-Eighth judicial  district  court  it  stood  as  if 
the  suit  had  originally  been  filed  In  that 
court  and,  if  so,  the  effect  of  the  quashal  of 
the  service  of  the  citation  would  continue 
the  case  only  to  the  succeeding  September 
term  of  the  Seventy-Eighth  district  How- 
ever, we  need  not  determine  this  question, 
and  do  not  determine  it  Inasmuch  as  we  find 
it  unnecessary  to  do  so.  We  are  of  the  opin- 
ion that  a  full  answer  to  appellant's  conten- 
tion here  1b  to  be  found  in  action  taken  in  its 
behalf  after  the  transfer  of  the  cause  to  the 
Seventy-Eighth  district  It  is  undisputed  that 
pursuant  to  request  of  appellant's  counsel  a 
jury  was  demanded  and  the  case  placed  upon 
the  jury  docket,  and  that  thereafter,  on  the 
19th  day  of  September,  a  motion  for  continu- 
ance was  made,  which  was  acted  upon  by  the 
court  and  counsel  for  appellant  thereupon 
agreed  that  the  case  might  be  set  down  for 
trial  on  September  28th.  At  this  time  coun- 
sel for  appellant  made  no  suggestion  that  the 
court  was  without  jurisdiction,  nor  was  the 
application  for  continuance  in  any  manner 
limited,  and  we  feel  no  hesitation  In  holding 
that  in  so  doing  appellant  entered  Its  appear- 
ance and  submitted  Itself  to  the  jurisdiction 
of  the  court  It  is  well  settled  with  us  that 
all  appearances  are  general  appearances  un- 
less specially  limited,  and  that  a  general  ap- 
pearance Is  a  waiver  of  process  and  confers 
jurisdiction  of  the  court  over  the  person  ap- 
pearing. See  Mueller  v.  Heldemeyer,  writ  of 
error  refused,  49  Tex.  Civ.  App.  259,  100  «. 
W.  447,  and  authorities  therein  cited,  and  A., 
T.  &  a  F.  Ry.  Co.  v.  Stevens  (Sup.)  206  S.  W. 
921.  It  has  been  often  held  that  a  motion  to 
continue  constitutes  an  appearance.  See 
Degetau  v.  Mayer,  writ  of  error  refused,  145 
S.  W.  1054,  and  authorities  therein  cited. 
In  such  cases  it  is  not  the  fact  that  a  motion 
to  continue,  or  for  any  other  affirmative  ac- 
tion, is  sustained  or  overruled,  which  oper- 
ates as  an  appearance,  but  it  is  the  fact  that 
the  defendant  asked  an  adjudication.  There- 
by he  Invoked  an  exercise  of  the  court's  pow- 
ers and  in  so  doing  necessarily  subjects  him- 
self to  the  court's  jurisdiction. 

We  think  it  clear  that  under  the  circum- 
stances of  this  case  already  stated,  appellant 
appeared  and  submitted  Itself  to  the  juris- 
diction of  the  Seventy-Eighth  district  court 


Digitized  by 


Google 


Tex.) 


STOVALL  t.  MARTIN 


93,1 


and,  having  dome  bo,  it  could  not  thereafter, 
by  a  motion  to  quash  service  of  citation  or 
otherwise,  deprive  the  court  of  the  jurisdic- 
tion so  obtained. 

We  conclude  that  appellant's  first  and  only 
assignment  of  error  should  be  overruled,  and 
the  judgment  affirmed. 


STOVALL  t.  MARTIN  et  al.    (No.  8017.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Nov.  9,  1918.    On  Motion  for  Rehearing, 

Jan.  25,  1919.) 

1.  Appeal  and  Ebbob  «=>©31(1)— Acceptance 
of  TkUTH  or  Evidence. 

Court  of  Civil  Appeals  most  accept  as  trne 
defendants'  evidence  of  identity  of  cattle;  trial 
court  having  found  for  defendants. 

2.  EVIDENCE    <8s-472(6)— Conclusion— Mixed 
Question  of  Law  and  Fact. 

In  suit  to  recover  for  talcing  of  cattle  claim- 
ed by  one  defendant  as  having  been  stolen  from 
him,  and  having  passed  to  plaintiff,  defendant's 
positive  statement  that  cattle  in  controversy 
belonged  to  him,  being  a  conclusion  on  a  mixed 
question  of  law  and  fact,  was  incompetent  to 
prove  title,  and  furnished  no  proper  basis  for 
judgment  in  defendants'  favor. 

8.  Appeal  and  Ebbob  <*=>931(6)— Presump- 
tions—Consummation  of  Incompetent  Ev- 
idence. 
After  judgment   for   defendants,   Court  of 
Civil  Appeals  cannot  presume  that  court  consid- 
ered, for  purpose  of  furnishing  basis  for  judg- 
ment, incompetent  conclusion  of  one  defendant 
that  cattle  in  controversy  belonged  to  him. 

4.  Troves  and   Conversion  <3=>35— Taking 
Cattle— Ownebship— Burden  of  Pboof. 

In  suit  for  taking  cattle  claimed  by  one 
defendant  as  having  been  stolen  from  him  and 
having  passed  to  plaintiff,  defendants  had  bur- 
den to  show  that  cattle  in  controversy  were  in- 
cluded in  cattle  stolen  from  owner  defendant 
at  time  of  theft. 

5.  Tboveb  and  Conversion  *J=»40(3)— Tak- 
ing Cattle— Evidence— Ownebship. 

In  action  for  taking  cattle  claimed  by  one 
defendant  as  having  been  stolen  from  him,  and 
having  passed  to  plaintiff,  plaintiff's  purchase 
of  cattle  from  a  third  person,  and  his  posses- 
sion and  title  under  the  purchase  at  time  de- 
fendants took  cattle,  was  prima  facie  proof  of 
title  in  plaintiff,  entitling  him  to  recover,  in 
absence  of  prima  facie  proof  by  defendants  that 
cattle  were  among  those  stolen  from  owner  de- 
fendant, and  his  property  when  taken. 

On  Motion  for  Rehearing. 

6.  Animals  «8=>10— Taking  Cattle— Bubbxn 
of  Proof—  Brands  and  Earmarks. 

In  suit  for  taking  of  cattle  claimed  by  one 
defendant  as  having  been  stolen  from  him,  and 
having  passed  to  plaintiff,  to  overcome  plain- 


tiffs prima  facie  proof  of  title,  by  showing  pos- 
session under  a  purchase,  it  was  incumbent  on 
defendants  to  identify  cattle  aa  included  in  those 
stolen  from  owner  defendant,  and  so  to  do  they 
had  harden,  not  only  to  show  that  his  V  brand 
was  placed  on  them  by  owner  defendant,  bat 
also  that  his  earmark  of  a  slit  had  been  changed 
by  the  thief  to  an  tmderbit. 

7.  Evidence  «j=»64— Presumptions. 

In  suit  for  taking  of  cattle  claimed  by  one 
defendant  as  having  been  stolen  from  him  and 
having  passed  to  plaintiff,  to  make  out  defend- 
ant's ownership  of  the  cattle,  it  was  not  per- 
missible to  build  on  a  conclusion  that  the  V 
brand  on  the  .cattle  was  defendant's,  established 
by  circumstantial  evidence  and  presumptions, 
the  further  conclusion  that  thief  had  made  a 
change  in  earmarks  to  conceal  theft. 

Appeal  from  District  Court,  Baylor  Coun- 
ty; J.  H.  Milam,  Judge. 

Suit  by  W.  M.  Stovall  against  I.  B  Martin 
and  another.  From  judgment  for  defendants, 
plaintiff  appeal*  Reversed,  and  cause  re- 
manded. 

Andrews  &  Coombes,  of  Stamford,  B.  O. 
Glasgow,  of  Spur,  J.  A  Wheat,  of  Seymour, 
and  Carrigan,  Montgomery  Britain,  of  Wi- 
chita Falls,  for  appellant 

Dickson,  Kenan  &  Newton,  of  Seymour, 
G.  B.  Hamilton  and  T.  T.  Bouldin,  both  of 
Matador,  and  Cowan  &  Barney,  of  Ft  Worth, 
for  appellees. 

DUNKLIN,  J.  On  May  15,  1916,  I.  B. 
Martin  and  H.  L.  Robertson  took  from  the 
pasture  of  W.  M.  Stovall,  in  Dickens  county, 
without  his  knowledge  or  consent  45  head 
of  steer  calves,  under  a  claim  by  Martin  that 
the  same  belonged  to  him.  Robertson,  who 
was  then  a  state  ranger  and  in  the  employ* 
ment  of  the  Texas  Cattle  Raisers'  Associa- 
tion, acted  with  Martin  and  In  his  behalf  In 
such  taking.  Stovall  was  not  present  at  the 
time,  and,  upon  being  told  by  Robertson  that 
the  animals  had  been  so  taken,  entered  his 
protest  and  demanded  a  return  of  the  proper- 
ty, informing  Martin  and  Robertson  that 
he  claimed  title  thereto  by  purchase  from 
Ben  O.  Reynolds,  who  operated  a  ranch  In 
Scurry  county.  He  made  diligent  efforts 
to  convince  Martin  of  his  title,  bnt  failed; 
the  claim  of  Martin  being  that  the  animals 
were  stolen  from  his  pasture  during  the 
month  of  October  of  the  previous  year,  and 
that  therefore  he  still  owned  them,  regardless 
of  the  purchase  of  them  by  Stovall.  Under 
that  claim  of  title  Martin  refused  to  return 
the  cattle  to  Stovall,  and  a  few  days  later 
drove  them  to  his  ranch  in  Motley  county 
and  has  there  held  them  ever  since. 

Stovall  instituted  this  suit  against  Martin 
and  Robertson  to  recover  actual  and  exem- 
plary damages  for  the  taking  of  the  cattle, 
upon  allegations  that  defendants  had  wrong- 
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fully  concerted  them  to  their  own  use.  The 
case  was  tried  before  the  court  without  the 
aid  of  a  Jury,  and  the  trial  resulted  In  a 
Judgment  in  favor  of  the  defendants,  from 
which  plaintiff  has  appealed. 

Only  two  assignments  of  error  are  present- 
ed In  appellant's  brief,  the  substance  of  which 
present  the  contentions  that  the  Judgment 
was  erroneous,  in  that,  by  uncontradicted 
evidence,  plaintiff  proved  that  he  was  in 
actual  peaceable  possession  of  the  cattle  when 
taken  by  defendants,  and  held  title  thereto 
through  a  regular  chain  of  transfers  extend- 
ing back  to  D.  O.  Medley,  who  raised  them 
and  owned  them  when  he  sold  them,  and  that 
there  was  no  evidence  introduced  to  Justify 
the  court's  finding  that  the  cattle  were  the 
property  of  either  of  the  defendants  at  the 
time  they  were  taken. 

Much  testimony  was  introduced  upon  the 
trial,  which  we  shall  not  attempt  to  review 
at  length.  Admittedly  the  cattle  were  forci- 
bly taken  by  defendants  from  plaintiff's  pas- 
ture, without  his  knowledge  or  consent,  at 
which  time  plaintiff  was  In  actual  and  peace- 
able possession  thereof,  and  such  taking 
was  under  no  claim  of  right,  except  that  de- 
fendants believed  the  animals  had  been 
stolen  from  Martin,  and  therefore  belonged 
to  him.  Testimony  Introduced  by  plaintiff 
showed  conclusively  that  249  head  of  cattle, 
a  great  majority  of  which  were  steer  calves, 
were  bought  from  D.  O.  Medley,  off  his 
ranch  in  Jeff  Davis  county,  early  In  Decem- 
ber, 1915,  by  the  firm  of  Shultz,  Glelm  & 
Epsy,  who  immediately  shipped  them,  to- 
gether with  about  350  head  of  other  cattle  In 
various  other  and  different  brands,  to  the 
stockyards  in  Ft.  Worth,  where  they 
sold  them  through  the  Cassidy-Southwestern 
Commission  Company  to  the  firm  of  Marrs  ft 
Lake;  that  upon  the  same  yards  Marrs  & 
Lake  sold  166  head  of  the  lot,  some  of  them 
in  Medley's  brand  and  mark,  and  some  in 
other  brands,  to  Ben  G.  Reynolds,  who  pur- 
chased them  through  his  agent,  Nored  & 
Spears  Commission  Company,  and  sold  the 
rest  to  other  buyers;  that  Reynolds  then 
shipped  the  cattle  to  his  ranch  in  Scurry 
county,  and  on  or  about  April  1,  1916,  sold 
them,  together  with  about  105  head  of  other 
cattle  purchased  In  the  vicinity  of  his  ranch, 
to  W.  M.  Stovall,  plaintiff  in  the  case,  who 
held  and  claimed  them  under  that  purchase. 

The  cattle  which  came  from  Medley's 
ranch  were  branded  with  the  letter  V  on 
the  right  Jaw,  placed  thereon  with  a  "run- 
ning" iron,  as  distinguished  from  a  "stamp" 
iron,  and  the  right  ear  was  marked  with  an 
underbit,  practically  in  the  shape  of  the  fig- 
ure 7,  made  by  cutting  out  a  part  of  the 
ear,  and  such  had  been  the  brand  and  mark 
of  Medley  for  a  number  of  years,  and  were 
used  upon  all  his  cattle.  Before  the  cattle 
purchased  by  Reynolds  in  Ft.  Worth  were 
shipped  to  his  ranch,  they  were  dehorned 


and  branded  on  one  hip  with  the  letter  S, 
which  was  *  Reynolds'  brand;  the  branding 
iron  used  being  a  "stamp"  iron.  The  106 
head  purchased  later  by  Reynolds  In  the  vi- 
cinity of  his  ranch  were  also  branded  with 
the  same  brand;  different  branding  irons 
being  used. 

According  to  the  positive  testimony  of 
plaintiff,  Stovall,  supported  by  other  proof 
equally  as  positive,  the  45  head  of  cattle  in 
controversy  were  Included  In  the  283  head 
which  he  purchased  from  Reynolds,  and 
were  also  Included  in  the  purchase  by  Rey- 
nolds from  Marrs  &  Lake. 

The  proof  showed  conclusively  that  defend- 
ant Martin's  brand  was  also  the  letter  V  on 
the  right  jaw,  placed  thereon  with  a  "stamp" 
iron,  but  that  the  earmark  used  by  him  was 
a  silt  or  hack  In  the  lower  part  of  the  right 
ear,  but  that  such  a  slit  was  not  such  an  un- 
derbit as  that  used  by  Medley.  It  was  also 
shown  by  uncontradicted  proof  that  defend- 
ant Martin  dehorned  all  his  1915  crop  of 
steer  calves  In  the  summer  of  that  year,  and 
that  his  ranch  included  about  25,000  acres  of 
land. 

As  noted,  the  proof  was  conclusive  that 
Medley  owned  all  the  249  head  of  cattle  sold 
by  him  to  Shultz,  Glelm  ft  Epsy,  and  that 
the  same  title  passed  to  Marrs  &  Lake,  and 
from  them  to  their  vendees,  and  in  their 
brief  appellees,  Martin  and  Robertson,  do 
not  controvert  the  legally  conclusive  effect  ot 
that  proof.  But  they  do  contend,  In  sub- 
stance, that  testimony  introduced  by  them 
tended  to  show  that  the  45  head  of  cattle 
In  controversy  were  not  included  In  the  sale 
to  Reynolds  by  Marrs  ft  Lake.  Their  theory, 
as  shown  in  their  briefs,  is  that  the  cattle 
were  stolen  from  Martin  and  later  included 
in  the  105  head  purchased  by  Reynolds  in 
the  neighborhood  of  his  ranch  after  the  pur- 
chase of  the  166  head  at  Ft  Worth,  and  then 
Included  in  the  lot  sold  to  Stovall  by  Rey- 
nolds; that  after  the  theft  the  cattle  were 
branded  with  the  letter  S  and  the  earmark 
changed  from  a  slit  or  hack  to  an  underbit, 
such  as  shown  on  them  when  they  were  tak- 
en from  plaintiff's  pasture.  And  In  support 
of  that  theory  and  contention  testimony  is 
set  out  in  appellees'  brief  to  the  following 
tenor  and  effect: 

First  Testimony  establishing  the  theft  of 
about  50  or  60  head  of  defendant  Martin's 
calves  about  November  20,  1915,  at  the  time 
be  sold  442  head  of  such  calves  to  Raldo 
Newman. 

Second.  Testimony  of  defendant  Martin 
positively  to  the  .effect  that  the  cattle  in 
controversy  were  his  cattle,  and  testimony  of 
him  and  other  witnesses  to  the  effect  that  all 
those  cattle  were  owned  by  Martin  prior  to 
his  sale  to  Newman  in  November,  1915,  and 
testimony  of  some  witnesses  identifying  by 
flesh  marks  two  of  the  cattle  as  having  been 
formerly  owned  by  Martin. 
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Third.'  Testimony  of  several  witnesses,  ex- 
perienced cattlemen,  who  qualified  as  ex- 
perts, to  the  effect  that  they  examined  the 
cattle  In  Martin's  pasture  after  he  had  tak- 
en them  from  plaintiff's  pasture,  and  that, 
In  their  opinion,  the  V  brand  on  the  law  bad 
been  placed  thereon  with  a  "stamp"  Iron, 
the  character  of  iron  used  by  Martin,  and  not 
with  a  "running"  Iron,  the  character  of  Iron 
used  by  Medley;  that  the  cattle  had  been 
dehorned  several  months  prior  to  the  date  of 
their  purchase  by  Reynolds ;  that  the  cattle 
had  the  general  appearance  of  being  natives 
of  the  latitude  of  Motley  county,  where  Mar- 
tux's  ranch  was  located,  and  not  of  the  lat- 
itude of  Jeff  Davis  county,  in  which  Med- 
ley's ranch  is  situated ;  that  the  S  brand  on 
the  cattle,  which,  according  to  plaintiff's  con- 
tention, was  placed  by  Reynolds  in  Decem- 
ber, 1916,  before  he  shipped  the  cattle  to 
his  ranch,  was,  in  the  opinion  of  the  wit- 
nesses, placed  several  months  later,  and  was 
placed  with  a  "running"  iron,  instead  of  a 
"stamp"  iron. 

But  we  are  cited  to  no  evidence,  and  have 
found  none,  to  identify  the  cattle  as  a  part 
of  the  60  or  60  head  which  Martin  claims 
were  stolen  from  him.  Such  proof  was  a 
necessary  link  in  defendants'  chain  of  evi- 
dence to  prevent  a  recovery  by  plaintiff  upon 
his  prima  facie  proof  of  ownership,  undoubt- 
edly established,  and  which  entitled  him  to 
a  recovery,  in  the  absence  of  other  evidence 
legally  sufficient  to  put  in  issue  its  truth. 
In  the  absence  of  such  additional  evidence. 
In  order  to  put  In  Issue  the  truth  of  plain- 
tiff's prima  facie  proof  of  title,  it  would  be 
necessary  to  indulge  the  presumption  that 
the  cattle  in  controversy  were  a  portion  of 
the  lot  stolen,  and  upon  that  presumption  or 
inference  that  the  thief,  or  some  one  claim- 
ing under  him,  sold  them  to  Reynolds,  and 
that  the  earmark  was  changed  and  the  S 
brand  used  In  order  to  conceal  the  theft. 

In  F.  W.  ft  D.  C.  Ry.  Co.  v.  Jones,  106 
Tex.  345, 166  S.  W.  1130,  our  Supreme  Court 
said: 

"A  presumption  of  fact  cannot  rest  upon  a 
fact  presumed.  The  fact  relied  upon  to  support 
the  presumption  most  be  proved.  'No  infer- 
ence of  facts  should  be  drawn  from  premises 
which  are  uncertain.  Facts  upon  which  an  in- 
ference may  legitimately  rest  must  be  establish- 
ed by  direct  evidence,  as  if  they  were  facts  in 
issue;  one  presumption  cannot  be  based  upon 
another  presumption.'  16  Cyc.  1051 ;  Missouri 
Pac.  Ry.  Co.  v.  Porter,  73  Tex.  307,  11  S.  W. 
824." 

See,  also,  G.,  C.  ft  S.  Ry.  Co.  v.  Davis,  161 
S.  W.  932. 

"It  is  a  well-established  rule  that  a  presump- 
tion can  be  legally  indulged  only  when  the  facts 
from  which  the  presumption  arises  are  proved 
by  direct  evidence,  and  that  one  presumption 
cannot  be  deduced  from  another.  To  hold  that 
a  fact  inferred  or  presumed  at  once  becomes  an 
established  fact,  for  the  purpose  of  serving  as 


a  base  for  a  further  inference  or  presumption, 
would  be  to  spin  out  the  chain  of  presumptions 
into  the  regions  of  the  barest  conjecture." .  10 
R.  a  I*,  bottom  page  870. 

See,  also,  Grand  Fraternity  v.  Melton,  102 
Tex.  399,  117  S.  W.  788;  First  State  Bank 
of  Amarillo  v.  Jones,  107  Tex.  623,  183  S.  W. 
874;  Joske  v.  Irvine,  91  Tex.  674,  44  S.  W. 
1069;  F.  W.  ft  R.  G.  Ry.  Co.  v.  McMurray, 
178  S.  W.  929. 

While  defendant  Martin  did  testify  posi- 
tively that  the  cattle  belonged  to  him,  yet  his 
whole  testimony  shows  that  his  statement  to 
that  effect  was  his  conclusion  based  upon 
the  mere  fact  that  some  50  or  60  head  were 
stolen  from  him  in  October,  1915,  that  he 
identified  two  or  three  of  the  steers  by  cer- 
tain flesh  marks,  and  all  of  them  by  his 
brand  V  on  the  jaw  and  his  recollection  of 
their  general  appearance.  Such  Identification, 
however,  merely  relates  to  his  ownership  of 
such  cattle  prior  to  the  theft  of  50  or  60 
head  of  calves  In  October,  1915,  and  not  to 
the  Identity  of  any  of  those  he  missed  after 
the  theft 

[1]  Accepting  such  evidence  of  identity  as 
true,  as  we  must  do  in  determining  the  ques- 
tion now  under  discussion,  it  only  proves 
that  prior  to  the  theft,  which  was  contem- 
poraneous with  the  date  of  the  sale  to  New- 
man, Martin  owned  cattle  of  that  descrip- 
tion; hut  it  fails  to  furnish  prima  facte 
proof  that  the  cattle  In  controversy  were  in- 
cluded in  the  number  that  were  stolen,  and 
no  other  testimony  introduced  was  of  any 
greater  probative  force  upon  that  issue  than 
the  testimony  of  Martin  himself. 

For  Identification  of  the  cattle,  special 
stress  Is  made  of  the  testimony  of  defendant 
Martin  and  others  with  respect  to  certain 
flesh  marks  by  which  the  witnesses  recognis- 
ed two  or  three  of  the  animals  as  the  ones 
belonging  to  Martin  prior  to  the  theft.  But 
no  witness  testified  that  those  animals  were 
not  included  In  the  lot  sold  to  Newman,  and 
the  testimony  of  two  of  Martin's  sons  tended 
strongly  to  show  that  probably  they  were  in- 
cluded in  that  sale  to  Newman  and  were 
shipped  away  by  him. 

The  defendant  'Martin  testified  with  refer- 
ence to  the  cattle  stolen  as  follows: 

"At  the  time  I  delivered  my  steer  calves  to 
Newman,  I  did  miss  some  calves,  between  50 
and  60  head,  according  to  the  count.  I  deliv- 
ered all  my  calves  in  October,  with  the  10  per 
cent,  out;  that  is,  all  of  them  with  a  10  per 
cent  back.  These  steer  calves  I  delivered  them 
to  Mr.  Newman  at  Matador,  and  when  they 
were  tallied  out  at  Matador  there  was  442  head 
of  them.  I  counted  them  out  or  helped  to 
count  them  out;  turned  them  out  and  loaded 
them  on  the  train;  that  is  all  I  know  about 
it  I  missed  these  cattle  the  day  I  tallied 
them  out  *  *  *  I  said  the  day  I  missed 
them  I  was  short  50  or  60  calves.  *  •  •  I 
did  not  find  any  evidence  where  anybody  bad 
stolen  any  cattle  before  I  found  these  cattle 
dewn  there  at  Stovall'i,  and  I  had  not  heard 
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of  anybody  driving  any  out  of  the  country. 
*  *  *  There  was  two  of  these  animals  I  could 
identify  by  the  flesh  marks,  the  listed  one,  and 
a  red  bald-faced  one  with  the  underhack  in  its 
ear.  There  Is  another  one,  a  dark  black-tailed 
fellow;  dark  hair  up  to  the  hock,  shows  cold 
blood;  he  is  out  of  a  cow  I  bought  When  I 
sold  these  cattle,  I  did  not  check  them  up  to  see 
whether  or  not  that  listed  calf  was  in  the  bunch; 
I  know  I  did  not  sell  the  listed  calf,  because  I 
found  him  in  this  bunch.  If  he  was  Bhipped 
back,  it  might  be  him.  I  do  not  know  whether 
Newman  got  that  one  or  not;  and  I  do  not 
know  whether  Newman  got  this  black-tailed 
one  or  not,  nor  the  one  with  the  slit  in  his  ear. 
They  were  not  checked  up,  to  see  what  particu- 
lar ones  Newman  got.  I  do  not  know  whether 
this  listed  steer  was  shipped  out  by  Newman 
or  not;  and  whether  this  black-tidied  one  was 
shipped  out  by  Newman  or  not,  I  do  not  know. 
I  do  not  know  but  what  this  one  with  the  slit 
was  shipped  out  by  Newman,  but  I  do  know 
that  I  found  these  steers  up  in  Stovall's  pasture, 
and  I  know  they  are  mine." 

Martin  further  testified  that  his  brand  V 
on  the  Jaw  was  never  recorded.  Defendant 
Robertson,  who  first  discovered  evidence  of 
the  theft,  testified  that  he  passed  through 
Martin's  pasture  two  days  after  the  delivery 
to  Newman  of  the  cattle  he  purchased,  and 
further  testified  in  that  connection  as  fol- 
lows: 

"I  struck  the  trail  of  a  bunch  of  cattle  about 
300  or  400  yards  from  this  pen  going  west ;  the 
trail  indicated  there  was  about  60  or  75  head 
of  cattle  in  the  bunch.  Some  of  the  tracks 
showed  to  be  grown  cattle  tracks,  and  the  rest 
of  them  were  calves;  it  had  been  raining,  and 
those  tracks  showed  to  have  been  made  during 
the  rain." 

He  further  testified  that  he  found  the 
tracks  of  two  horses  and  one  mule  along 
with  the  tracks  of  the  cattle,  and  a  boot 
track  where  the  animals  passed  through  a 
fence,  the  wires  of  which  had  been  removed ; 
the  boot  tracks  being  at  two  posts,  from 
which  the  staples  -holding  the  wire  had  been 
pulled.  W.  G.  Hall,  who  was  with  Robertson 
at  the  time  he  followed  the  tracks,  testified: 
"It  looked  like  there  might  have  been  40  or 
60  calves."  But  neither  Martin  nor  any  oth- 
er witness  attempted  to  testify  whether  any 
of  the  40  or  50  calves  stolen  were  steer  or 
heifer  calves,  and  the  evidence  shows  that 
in  Martin's  herd  there  were  calves  of  both 
genders. 

[2,  8]  The  positive  statement  by  defendant 
Martin  in  his  testimony  that  the  cattle  in 
controversy  belonged  to  him  was,  as  clearly 
shown  by  his  other  testimony,  but  a  conclu- 
sion drawn  from  the  facts  detailed  by  him 
and  noted  above.  It  was  a  conclusion  upon 
a  mixed  question  of  law  and  fact,  to  decide 
which  was  exclusively  the  province  of  the 
court  sitting  as  judge  of  the  facts  and  law, 
and  such  conclusion,  being  incompetent  to 
prove  title,  furnished  no  proper  basis  for  a 
Judgment  In  defendants'  favor;  nor  can  we 
presume  that  the  court  considered  It  for  that 


purpose.  Henry  v.  Phillips,  105  Tex.  468 
(loc  dt)  1B1  S.  W.  537,  688. 

[4,  •)  If  it- should  be  said  that  the  expert 
testimony  Introduced  by  defendants  to  show 
that  the  V  brand  on  the  cattle  was  Martin's 
brand,  and  not  Medley's  brand,  and  that  the 
underbit  mark  in  the  ear  had  originally 
been  a  silt  or  hack,'  which  was  Martin's,  and 
not  Medley's,  mark,  was  legally  sufficient 
to  support  a  finding  that  the  cattle  had  for- 
merly belonged  to  Martin,  and  did  not  come 
from  Medley's  ranch,  nevertheless  such 
proof  did  not  show  title  In  Martin  at  the 
time  of  the  taking,  and  did  not  relieve  de- 
fendants of  the  burden  which  was  clearly 
upon  them,  to  show  that  the  cattle  were  in- 
cluded In  the  number  stolen  from  Martin  In 
October,  1915;  for,  even  If  the  cattle  had 
formerly  belonged  to  Martin  and  did  not 
come  from  Medley's  ranch,  yet  plaintiff's 
purchase  of  them  from  Reynolds,  and  his 
possession  and  claim  of  title  under  that  par- 
chase  at  the  time  defendants  took  them,  con- 
stituted prima  fade  proof  of  title  In  him, 
which  entitled  him  to  a  recovery,  In  the  ab- 
sence of  prima  facie  proof  by  defendants 
that  the  cattle  were  included  In  the  number 
stolen  from  Martin,  and  therefore  were  his 
property  when  taken. 

As  said  already,  plaintiff  by  clear  proof 
established,  prima  fade,  a  right  to  recover, 
and  by  reason  of  the  missing  link  In  defend- 
ants' evidence,  noted  above,  the  truth  of  such 
proof  was  not  legally  challenged,  and  for 
that.  If  for  no  other,  reason  the  Judgment 
was  erroneous. 

Even  though  It  could  be  said  that  the 
proof  Introduced  by  defendants  tended  In 
some  measure  to  Identify  the  cattle  In  con- 
troversy as  a  portion  of  the  number  stolen 
from  Martin,  yet  such  proof  consisted  large- 
ly, to  say  the  least,  of  mere  inferences  baaed 
upon  other  inferences,  and  plaintiff's  proof 
to  the  contrary  is  so  overwhelming  as  to  re- 
quire a  reversal  of  the  judgment  for  that 
reason  alone.  And  we  are  of  the  opinion 
further  that  appellant's  assignments  are  suf- 
ficient to  require  a  reversal  of  judgment  on 
that  ground,  as  well  as  on  the  other  grounds 
mentioned.  See  I.  ft  G.  N.  Ry.  Co,  v.  Brice, 
111  S.  W.  1096,  1097  (loc.  dt),  and  other  au- 
thorities there  dted ;  P.  ft  N.  T.  Ry.  Go.  v. 
Welahimer,  170  S.  W.  263;  Irving  v.  Free- 
man, 106  Tex.  38,  155  S.  W.  931. 

Accordingly  the  judgment  Is  reversed,  and 
the  cause  is  remanded. 

On  Motion  for  Rehearing. 

Appellees  seem  to  construe  our  conclusions 
on  the  original  hearing  as  having  been  pred- 
icated principally  upon  the  theory  that 
proof  was  made  of  an  outstanding  title  In 
the  cattle  in  controversy  In  Newman,  to 
whom  sale  was  made  of  steer  calves,  as 
shown  In  our  original  opinion.  They  dte 
testimony  to  show  that  all  of  the  animals 
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purchased  by  Newman  were  shipped  to  Chi- 
cago, and  also  they  refer  to  a  statement  in 
appellant's  brief  to  show  that  his  counsel 
likewise  construed  such  testimony. 

Appellant,  In  his  reply  to  motion  for  re- 
hearing, insists  that,  as  shown  by  other  tes- 
timony of  the  same  witness,  those  witnesses 
did  not,  in  fact,  know  whether  the  cattle 
were  shipped  to  Chicago,  bnt  only  concluded 
that  such  was  done,  drawing  such  conclu- 
sions from  the  fact  that  Newman  stated  that 
he  bought  them  for  such  a  shipment,  and 
that  he  loaded  them  on  the  cars  for  that 
purpose. 

The  interpretation  of  our  opinion,  sug- 
gested above,  is  erroneous.  We  referred  to 
the  testimony  of  two  of  Newman's  sons  as 
tending  to  show  that  two  or  three  only  of 
the  animals  which  bore  certain  flesh  marks, 
and  which  flesh  marks  were  especially  re- 
lied upon  by  appellees  as  proof  of  title  in 
Martin  to  all  of  the  45  animals  in  contro- 
versy, were  probably  Included  in  the  numbei 
sold  to  Newman ;  and  we  do-  not  think  that 
we  were  in  error  In  that  conclusion,  espe- 
cially when  the  testimony  of  those  two  wit- 
nesses is  read  In  connection  with  the  testi- 
mony of  Martin  himself,  set  out  in  the  orig- 
inal opinion.  But  that  conclusion  was  stat- 
ed merely  as  additional  argument  in  support 
of  the  judgment  rendered  by  us,  and  the 
correctness  of  that  judgment  was  not  in- 
tended to  hinge  or  depend  upon  that  conclu- 
sion, alone. 

The  suggestion  that  60  or  00  head  of 
calves,  which,  according  to  the  theory  of 
defendants,  were  stolen  from  Martin,  might 
have  been  driven  to  Toyahvale,  and  there 
disposed  of  to  Shultz,  Glelm  &  Epsy,  and  in- 
cluded in  the  shipment  they  made  to  Ft 
Worth,  is  positively  controverted  by  the  tes- 
timony of  Epsy,  who  was  a  disinterested 
witness,  and  the  truth  of  whose  testimony 
was  not  denied  by  any  witness  or  circum- 
stance in  evidence.  The  possibility  so  sug- 
gested by  appellees  cannot  be  given  the  force 
of  evidence. 

Again,  appellees  Insist  that  the  failure  of 
witnesses  Bellows,  Lake,  and  Norred,  all  of 
whom  took  part  in  the  negotiation  of  the 
sale  from  Marrs  &  Lake  to  Beynolds  in  Ft. 
Worth,  to  testify  that  they  saw  any  V  brand 
on  any  of  the  cattle  so  sold  to  Reynolds,  and 
the  absence  also  of  any  testimony  to  the 
same  effect  from  Roy  Berry,  who  put  the  S 
brand  on  the  cattle  so  purchased  by  Rey- 
nolds in  Ft  Worth,  were  circumstances 
which  tended  to  refute  the  contention  made 
by  plaintiff  that  some  of  the  cattle  Included 
in  that  purchase  were  branded  with  a  V 
brand.  It  does  not  appear  from  the  record 
that  any  of  those  witnesses  were  interrogat- 
ed upon  that  subject,  and  we  know  of  no 
rule  which  would  make  an  absence  of  such 
testimony  from  them  a  circumstance  which 
should  be  weighed  as  evidence  against  the 
plaintiff. 


Appellees  further  cite  the  testimony  of 
Martin  and  the  witness  Ed  Llsenby  to  the 
effect  that  soon  after  the  controversy  first 
arose  between  Martin  and  Stovall  over  the 
title  of  the  Bteers,  Ben  O.  Reynolds  told 
those  witnesses  he  did  not  know  whether 
any  of  the  steers  bought  by  him  in  Ft. 
Worth  from  Marrs  &  Lake  had  a  V  brand  on 
them  or  not  and  that  the  boy,  Newt  Craig, 
who  was  then  in  the  employment  of  Rey- 
nolds, and  who  had  been  a  caretaker  of  the 
animals  sold  to  Stovall,  also  made  a  state- 
ment to  the  same  effect  coupled  with  the 
further  statement  that  the  cattle  sold  to 
Stovall  by  Reynolds  had  been  shipped  from 
Amarillo.  That  testimony  was  introduced 
by  the  defendants  to  discredit  the  testimony 
of  Reynolds  and  Newt 'Craig  to  the  effect 
that  the  cattle  sold  by  Reynolds  to  Stovall, 
branded  V  on  the  jaw,  were  purchased  in 
Ft  Worth  from  Marrs  &  Lake.  Aside  from 
the  testimony  of  those  two  witnesses,  the 
testimony  of  J.  W.  Craig,  who  also  saw  the 
cattle  which  were  purchased  by  Reynolds  In 
Ft  Worth,  and  who  had  every  opportunity 
to  know  the  brand  of  those  cattle,  was  di- 
rect and  positive  that  some  of  them  did  have 
the  V  brand  on  the  Jaw,  and  no  effort  was 
made  to  impeach  the  credibility  of  that  wit- 
ness, who  appears  to  have  been  disinterested. 
Nor  was  there  any  testimony  whatsoever  to 
show  that  any  of  the  cattle  purchased  by 
Reynolds  in  the  vicinity  of  his  ranch  had  a 
V  brand  on  them.  The  mere  possibility  that 
those  cattle  might  have  had  a  brand  cannot 
be  given  force  as  evidence. 

Furthermore,  the  earmark  upon  the  cat- 
tle in  controversy,  which  was  an  underblt 
was  as  much  a  mark  of  identification  as 
were  the  V  brands.  That  mark,  unquestion- 
ably, was  Medley's,  and  not  Martin's,  mark, 
and  notwithstanding  any  brands  on  the  cat- 
tle proved  conclusively  that  those  animals 
were  never  branded  by  and  stolen  from  Mar- 
tin, which  was  his  only  theory  of  defense 
to  plaintiff's  suit  unless  it  had  been  original- 
ly a  slit  in  the  ear  and  afterwards  changed 
to  an  underblt  by'  some  thief,  who  had  stolen 
the  cattle  from  Martin  and  made  the  change 
for  the  purpose  of  destroying  evidence  of  the 
theft  The  only  direct  and  specific  proof ' 
offered  by  defendants  to  show  that  such  a 
change  bad  been  made  amounted  to  nothing 
more  than  expert  testimony  that  it  could 
easily  have  been  accomplished,  and  that  the . 
cut  necessary  to  effect  it  would  likely  so  heal 
within  a  period  of  three  weeks  or  a  month 
that  it  could  not  be  distinguished  from  a  cut 
several  months  old.  In  other  words,  such 
testimony  was  merely  to  the  effect  that  It 
was  possible  that  such  a  change  had  been 
made  in  the  earmark,  and  not  that  it  had 
been  done,  and  proof  of  such  a  possibility 
furnished  no  evidence  of  the  theft 

[I,  7]  In  order  to  overcome  plaintiffs  prima 
fade  proof  of  title,  which  was  unquestion- 
ably established,  It  waa  Incumbent  upon  de- 
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fondants  to  identify  the  cattle  as  Included 
In  those  stolen  from  Martin,  and  In  order 
to  do  this  the  burden  was  upon  them,  not 
only  to  show  that  the  V  brand  was  placed 
on  them  by  Martin,  bat  also  that  the  ear- 
mark had  been  changed  by  the  thief  from  a 
silt  to  an  underblt  since,  according  to  de- 
fendant's own  proof,  Martin's  cattle  were 
not  only  branded  with  a  V  brand  bnt  had 
the  slit,  and  not  an  underblt,  in  the  ear. 
The  evidence  offered  by  defendants  to  sus- 
tain the  conclusion  sought  to  be  established 
that  the  V  brand  had  been  placed  on  the  cat- 
tle by  Martin,  and  not  by  Medley,  consisted 
of  certain  circumstances,  which  in  no  man- 
ner referred  to  the  supposed  change  in  the 
earmark,  in  connection  with  presumptions 
drawn  directly  therefrom.  And  even  though 
It  could  be  said  that  such  circumstantial  ev- 
idence and  presumptions  constituted  proof 
sufficient,  prima  fade,  to  sustain  the  con- 
clusion that  the  V  brand  on  the  cattle  was 
Martin's  brand,  without  the  necessity  of 
building  other  presumptions  upon  those  pre- 
sumptions, yet  under  the  rule  of  evidence 
referred  to  in  the  original  opinion  it  would 
not  be  permissible  to  build  upon  the  conclu- 
sion so  established,  the  further  conclusion 
that  the  thief  who  stole  the  cattle  had  made 
the  change  in  the  earmark  in  order  to  con- 
ceal the  theft 

After  a  very  careful  review  of  the  testimo- 
ny and  of  the  arguments  advanced  in  sup- 
port of  the  motion  for  rehearing,  we  have 
concluded  that  same  should  be  overruled; 
and  it  is  so  ordered. 

Motion  overruled. 


ARNOLD  et  ux  v.  SCHARFF.     (No.  8867.)* 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

April  20,  1918.     Rehearing  Denied 

Nov.  9,  1918.) 

1.  Deeds  «$=»155— Condition   Subsequent— 
Collateral  Agreement. 

.  Where  warranty  deed  in  exchange  of  prop- 
erties conveyed  fee  simple  title,  but  collateral 
written  agreement  provided  grantees  should  re- 
convey  if  within  fifteen  years  title  to  property 
received  by  grantor  from  them  should  fail,  such 
collateral  agreement  merely  ingrafted  on  deed  a 
condition  subsequent,  on  happening  of  which 
grantor  would  be  entitled  to  reconveyance,  and 
did  not  prevent  vesting  of  title  and  right  to 
possession  in  grantees  subject  only  to  defeat  on 
happening  of  condition. 

2.  Deeds  «=»168— Condition  Subsequent— 
Necessity  ros  Election  to  Defeat  Estate. 

If  conveyance  of  on  estate  is  made  on  condi- 
tion subsequent  the  estate  is  defeated  only  at 
the  election  of  the  parties  who  can  take  advan- 
tage of  the  breach,  and  not  on  the  mere  hap- 
pening of  the  condition. 


S.  Deeds  <S=>166— Condition  Subsequent— 
Waives. 
A  party  entitled  to  right  of  entry  because 
of  breach  of  a  condition  subsequent  may  waive 
performance  by  an  actual  release  of  the  condi- 
tion or  by  an  express  license. 

4.  Deeds  *=»166— Condition  Subsequent— 
Waives  or  Right  or  Re-entry— Relief 
from  Obligation  to  Reconvet. 

Where  a  conveyance  was  made  on  condition 
subsequent  by  written  collateral  agreement 
that  grantees  should  reconvey  if  title  to  proper- 
ty they  conveyed  to  grantor  should  be  defeated 
within  15  yean,  and,  such  condition  hav- 
ing happened,  grantor  sued  for  reconveyance, 
and  subsequently  contracted  to  release  prop- 
erty from  her  claim  if  a  grantee,  an  attorney, 
should  successfully  defend  a  criminal  case, 
which  he  did,  grantor  hot  only  waived  her  right 
of  re-entry  for  breach  of  condition,  but  express- 
ly relieved  grantees  from  obligation  to  reconvey. 

5.  Contracts  ®=>108(2)— Public  Policy. 

Contract  by  an  attorney,  grantee  in  a  deed 
on  condition  subsequent  successfully  to  defend 
a  criminal  case  in  consideration  of  the  gran- 
tor's releasing  him  from  his  obligation  to  re- 
convey the  property  to  her  on  happening  of  the 
condition,  grantor  being  first  wife  of  defendant 
in  criminal  case,  held  not  void  as  against  public 
policy,  particularly  where  defendant's  second 
wife  acquiesced. 

&  Deeds  «=»166— Consideration— Release. 
Services  of  an  attorney,  grantee  in  a  deed 
on  condition  subsequent  in  successfully  defend- 
ing a  criminal  prosecution  against  grantor's 
former  husband,  with  assent  of  present  wife, 
held  sufficient  consideration  to  support  gran- 
tor's contract  to  release  to  attorney  her  claim 
to  reconveyance  of  property  arising  out  of  hap- 
pening of  condition  subsequent 

7.  Deeds  <g=»168— Condition  Subsequent- 
Right  of  Entry  for  Condition  Broker- 
Execution  Purchaser. 

Only  the  grantor  and  his  heirs  have  a  right 
to  enter  on  condition  broken,  and  they  lose  their 
rights  if  they  convey  away  their  reversion,  so 
that  a  purchaser  of  the  land  on  execution  sale 
under  judgment  against  the  grantor  gained  no 
right  of  entry. 

8.  Execution  e}=>272(2)— Sale— Notice  to 
Purchaser  or  Possessor's  Rights. 

Actual  possession  of  land  by  grantees  by 
deed  on  condition  subsequent  put  purchaser  at 
execution  under  judgment  against  grantor  on 
inquiry  as  to  rights  under  which  grantees 
claimed. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;   Rruce  Young,  Judge. 

Suit  by  Minnie  Scharff  against  Pete  Ar- 
nold and  wife,  wherein  Max  K.  Mayer  In- 
tervened. From  a  Judgment  for  the  Inter- 
vener, defendants  appeal.  Reversed  and 
rendered. 

John  L,  Poulter,  of  Ft  Worth,  for  ap- 
pellants. 
Wray  k  Mayer,  of  Ft.  Worth,  for  appellee. 


<S=»For  other  nra  lee 
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CONNER,  C.  J.  The  .record  In  this  case 
discloses  the  following  material  facts.  In 
an  exchange  of  properties  between  appel- 
lants and  Minnie  Scharff,  the  latter  on  May 
12,  1010,  executed  a  warranty  deed  convey- 
ing to  the  appellants  the  south  one-half  of 
the  north  one-half  of  block  12,  Edwards 
Heirs  addition  to  the  city  of  Ft  Worth.  At 
the  same  time  the  Arnolds  executed  a  writ- 
ten contract  reciting  that— 

"As  part  of  the  consideration  received  by  the 
said  Mrs.  Scharff  from  the  said  Arnolds  for  the 
south  one-half  of  the  north  one-halt  of  block 
12,  Edwards  Heirs  addition  to  the  city  of  Ft 
Worth,  Mrs.  Scharff  received  certain  land  de- 
scribed as  follows:  'The  east  50  feet  of  lot  1, 
block  11,  Daggett's  Second  addition  to  the  city 
of  Ft  Worth,  Tarrant  county,  Texas.  •  *  * ' 
In  accepting  this  property  the  said  Mrs.  Scharff 
was  not  quite  satisfied  with  the  title,  and  was 
not  willing  to  accept  same  as  part  of  the  con- 
sideration in  the  sale  from  her  to  the  said  Ar- 
nolds. Therefore,  as  a  further  consideration  for 
the  exchange,  it  is  agreed  on  the  part  of  Pete 
and  Mrs.  May  Arnold  that  the  property  known 
as  the  south  one-half  of  the  north  one-half  of 
block  12,  Edwards  Heirs  addition  to  the  city  of 
Ft  Worth,  Tarrant  county,  Texas,  shall  not 
vest  absolutely  in  them  until  after  the  expiration 
of  fifteen  years  from  this  date.  Should  Mrs. 
ScharfTs  title  not  be  disturbed  or  she  not  lose 
the  land  known  as  the  east  50  feet  of  lot  1, 
block  11,  Daggett's  Second  addition  within  fif- 
teen years,  then  the  title  to  the  property  con- 
veyed to  the  Arnolds  by  her  shall  vest  absolute- 
ly in  them;  but  should  the  said  Mrs.  Scharff 
lose  the  said  property  known  as  the  east  50 
feet  of  lot  1,  block  11,  Daggett's  Second  addi- 
tion to  said  city,  within  fifteen  years,  then  in 
that  event  tile  title  to  the  south  one-half  of  the 
north  one-half  of  block  12,  is  to  revest  in  her, 
and  the  said  Arnolds  obligate  and  bind  them- 
selves to  reconvey  said  property  to  her." 

This  contract,  together  with  the  deed  to 
the  Arnolds,  was  duly  acknowledged,  and 
both  instruments  were  duly  recorded.  In  a 
suit  thereafter  Instituted  in  which  the  heirs 
of  one  Lucinda  Clark  were  claimants,  Mrs. 
Scharff  on,  to  wit  January  27,  1913,  suf- 
fered a  Judgment  of  ouster  dispossessing  her 
of  the  said  lot  received  by  her  from  the  Ar- 
nolds. Later,  and  after  Mrs.  Scharff  had 
been  dispossessed  of  the  property  received 
from  the  Arnolds,  on,  to  wit  July  10,  1913, 
Mrs.  Scharff  instituted  this  suit  in  the  form 
of  trespass  to  try  title  against  Pete  and 
May  Arnold  to  recover  the  said  south  one- 
half  of  the  north  one-half  of  block  12,  Ed- 
wards Heirs  addition  conveyed  to  the  Ar- 
nolds as  stated. 

The  record  discloses  no  further  action  un- 
til November  12,  1913,  upon  which  date 
Minnie  Scharff  entered  into  a  contract  hi 
writing,  duly  witnessed  and  executed,  but 
never  acknowledged  or  recorded-,  which  re- 
cites that — 

It  "was  made  for  the  employment  of  Pete 
Arnold  as  attorney  at  law  to  secure  his  serv- 
ice as    attorney   for   Charles   Miller,    who   is 


charged  with  robbing  the  express  or  interur- 
ban  office,  or  assisting  in  robbing  said  office,  of 
$750.  *  *  •  Wherefore  the  said  Minnie  H. 
Scharff  agrees  to  release  the  property  of  Pete 
Arnold  and  May  Arnold  as  a  fee  for  the  said 
Charles  Miller,  who  is  under  bond  to  appear  in 
the  district  court,  who  is  charged  with  rob- 
bery. Said  property  is  situated  in  Tarrant  coun- 
ty, Tex.  Said  deed  was  executed  on  the  12th 
day  of  May,  1910,  and  recorded  on  the  141* 
day  of  May,  1910,  in  Tarrant  county,  Tex.,  in 
volume  335,  p.  470,  wherein  the  said  Minnie  H. 
Scharff  holds  claim  against  said  property  which 
she  is  to  release  to  said  Pete  Arnold  for  his  said 
service  as  attorney  at  law.  Now,  provided  the 
said  Pete  Arnold  does  not  get  said  Charier 
Miller  clear  or  beat  his  case,  in  that  event  this 
document  is  null  and'  void." 

The  Miller  referred  to  in  the  contract  was 
the  divorced  husband  of  Mrs.  Scharff,  then 
living  with  his  second  wife.  The  evidence 
shows  that  the  second  wife  had  also  em- 
ployed attorneys  to  represent  Miller,  and 
that  she  was  cognizant  of  and  made  no  ob- 
jection to  the  above  contract  by  Mrs.  Scharff. 
It  further  appears  that  there  was  a  trial  of 
the  said  Miller,  and  that  he  was  convicted, 
but  the  Judgment  of  conviction  was  later 
set  aside  and  a  new  trial  granted.  There- 
after, at  a  date  not  clearly  shown  in  the 
evidence,  Pete  Arnold  secured  an  affidavit 
from  the  principal  prosecuting  witness, 
which  exculpated  Miller,  and  the  case  was 
thereupon  and  thereafter  voluntarily  dis- 
missed by  the  county  attorney  on  the  ground 
that  he  was  without  sufficient  evidence  to 
convict 

The  record  fails  to  disclose  the  execution 
of  any  formal  release  by  Mrs.  Scharff  to  the 
Arnolds  of  her  claim  to  the  property  in  con- 
troversy, or  to  show  that  the  suit  against 
the  Arnolds  by  Mrs.  Scharff  was  dismissed. 
There  is  nothing  in  the  record,  however,  to 
show  that  after  the  dismissal  of  the  case 
against  Miller  that  Mrs.  Scharff  took  any 
active  part  in  a  further  prosecution  of  this 
suit  against  the  Arnolds.  It  seems  that 
the  suit  remained  pending  without  action  of 
any  kind  until  on  the  3d  day  of  July,  1917, 
when  Max  K.  Mayer  intervened  in  the  suit 
claiming  title  to  the  property  as  his  own 
under  an  execution  issued  out  of  the  county 
court  of  Tarrant  county,  Tex.,  on  the  17th 
day  of  March,  1916,  by  virtue  of.  a  Judgment 
in  favor  of  J.  S.  Jackson  against  Mrs.  Min- 
nie Scharff  for  the  sum  of  $41.25.  It  was 
alleged  in  the  plea  of  intervention  that  said 
execution  had  been  duly  levied  upon  the 
property  last  mentioned,  and  that  by  virtue 
thereof  it  had  been  duly  sold  by  the  sheriff 
to  the  said  Max  K.  Mayer  for  the  sum  of 
$45,  he  being  the  highest  and  best  bidder 
therefor,  and  that  by  virtue  of  these  pro- 
ceedings the  sheriff  had  duly  conveyed  to 
him  the  property.  The  intervener  further 
adopted  all  the  allegations  of  the  plaintiff's 
pleadings  as  his  own,  and  further  alleged 
that  he  purchased  the  property  in  good  faith 
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for  a  valuable  consideration,  without  any 
notice  of  any  of  the  matters  set  up  In  the 
defendant's  answer.  The  defendants,  ap- 
pellants here,  answered  the  plea  of  Inter- 
vention with  a  plea  of  not  guilty  and  plead- 
ing specially  the  contract  with  Mrs.  Scharff 
for  the  employment  of  Fete  Arnold,  alleging 
that  the  services  had  been  performed  as 
therein  contracted  for,  and,  further,  that 
at  the  date  of  the  conveyance  of  Mrs.  Scharff 
on  the  12th  day  of  May,  1910,  it  was  pro- 
vided by  Mrs.  Scharff  In  a  contract  then 
made  that  appellants  should  go  Into  Imme- 
diate possession  of  the  property  conveyed 
to  them,  and  that  for  any  Improvements 
made  by  them  the  Arnolds  should  be  com- 
pensated by  Mrs.  Scharff,  In  the  event  the 
property  ever  had  to  be  surrendered  by  the 
Arnolds  in  accordance  with  the  terms  of  the 
contract  hereinbefore  mentioned. 

Upon  the  trial  the  evidence  without  dis- 
pute established  the  facts  substantially  as  we 
have  recited  them,  and  it  Is  also  farther  un- 
disputed that  Max  K.  Mayer  was  one  of  Mrs. 
ScharfFs  attorneys  in  the  original  institu- 
tion and  prosecution  of  Mrs.  ScharfTs  Suit 
against  the  Arnolds  for  the  recovery  of  the 
property  In  controversy.  Nor  Is  there  a 
dispute  in  the  evidence  that  the  Arnolds 
placed  upon  the  property  received  by  them 
of  Mrs.  Scharff  permanent  and  valuable  Im- 
provements of  the  value  of  about  $1,200  in 
accordance  with  the  contract  of  Mrs.  Scharff 
that  they  might  bo  do  and  therefor  receive 
compensation.  It  is  also  true  that  Max  K. 
Mayer  testified  as  a  witness  on  the  trial.  He 
testified  that  he  knew  both  appellants,  and 
had  known  Mrs.  Scharff  for  15  years;  that 
he  had  known  Mrs.  Scharff  intimately  for 
the  last  10  years,  and  knew  her  financial  con- 
dition on  the  12th  day  of  November,  1914; 
that  she  was  then  insolvent  and  had  been 
prior  thereto.  He  failed  to  deny,  however, 
knowledge  of  the  several  contracts  of  Mrs. 
Scharff  as  hereinbefore  cited.  He  also  fail- 
ed to  deny  knowledge  of  the  fact,  which  was 
also  established  by  the  undisputed  testimony, 
that  Pete  and  May  Arnold  had  gone  Into  pos- 
session of  the  property  in  controversy  soon 
after  its  conveyance  to  them  by  Mrs.  Scharff 
In  1910,  and  had  continuously  remained  in 
possession  up  to  the  time  of  the  trial. 

Upon  the  state  of  facts  and  pleadings  above 
recited  the  court  gave  a  peremptory  Instruc- 
tion to  the  jury  to  find  In  favor  of  the  Inter- 
vener, Max  K.  Mayer.  Upon  return  of  the 
verdict  of  the  Jury  In  accord  with  this  In- 
struction Judgment  was  entered  In  interven- 
er's favor  against  both  the  Arnolds  and  Mrs. 
Minnie  H.  Sharif  for  the  title  and  possession 
to  the  property  conveyed  to  the  Arnolds  on 
May  12, 1910,  and  the  Arnolds  have  appealed. 

[1,2]  While  the  appellee,  by  brief,  vigor- 
ously maintains  the  propriety  of  the  court's 
peremptory  instruction  ■  and  the'  correctness 
of  the  Judgment,  we  are  at  a  'loss  to  deter- 
mine upon  what  theory  or  principle  the  Judg- 


ment as  rendered  can  tie  supported.'  It  seems 
clear  to  us  that  the  deed  of  Mrs.  Scharff  to 
the  Arnolds,  dated  May  12,  1910,  vested  In 
them  the  legal  title,  and  that  the  contract 
of  the  Arnolds  contemporaneously  executed 
had  the  effect  only  of  ingrafting  upon  the 
deed  a  condition  subsequent,  upon  the  hap- 
pening of  which  Mrs.  Scharff  would  be  enti- 
tled to  a  reconveyance.  In  defining  an  estate 
upon  condition  it  Is  stated  in  section  271  of 
Tledeman  on  Real  Property  that-*- 

"This  estate  is  one  which  is  made  to  vest,  to 
be  enlarged  or  defeated,  upon  the  happening  or 
not  happening  of  some  event  If  the  estate  is 
to  be  created  or  enlarged  upon  the  performance 
of  the  condition,  and  not  before,  it  is  called  a 
condition  precedent;  if  the  condition  la  to  de- 
feat an  estate  already  vested,  it  is  a  condition 
subsequent" 

To  hold  that  the  contract  of  the  Arnolds  to 
reconvey  the  property  to  Mrs.  Scharff  In  the 
event  Mrs.  Scharff  should  lose  the  title  to 
the  lots  accepted  by  her  In  exchange  for  the 
lots  In  controversy  had  the  same  effect  to 
vest  any  title  In  Mrs.  Scharff  would  be  to 
leave  the  title  to  the  Arnolds  in  abeyance, 
and  thus  to  contradict  the  terms  of  the  grant 
to  them.  The  record  shows,  as  stated,  that 
the  deed  to  them  was  a  warranty  deed,  and 
we  must  assume  that  it  contained  all  of  the 
terms  necessary  for  the  passing  of  a  fee-sim- 
ple title,  and  the  written  contract  executed 
contemporaneous  therewith  cannot  be  given 
the  effect  of  nullifying  the  terms  of  the  grant 
On  this  subject  It  is  said  in  8  R.  O.  I*  I 
168,  under  the  title  Deeds,  that— 

"A  condition  subsequent  forfeiting  the  title 
to  the  grantor  in  case  of  breach,  is  not  of  itself 
repugnant  to  the  granting  clause,  but  where  an 
estate  is  given,  a  restriction  destructive  thereof 
is  void.  A  fortiori,  a  collateral  agreement 
whether  prior  to  or  contemporaneous  with  the 
deed,  cannot,  if  not  incorporated  in  the  deed, 
operate  to  limit  the  estate  granted,  nor  direct- 
ly bind  or  limit  the  use  of  the  property  con- 
veyed." 

Again,  referring  to  Tledeman  on  Real  Prop* 
erty,  f  277,  it  is  said  on  this  subject: 

"If  It  is  a  condition  precedent  the  failure  to 
perform  will  prevent  the  estate  from  taking  ef- 
fect But  if  it  is  a  condition  subsequent,  the 
estate  is  defeated  only  at  the  election  of  the 
parties  who  can  take  advantage  of  the  breach." 

Further  quoting  In  the  same  section  the  au- 
thor says  that,  as  a  general  rule, '"only  the 
grantor  and  his  heirs  have  a  right  to  enter 
upon  condition  broken,  and  they  lose  their 
rights  if  they  should  convey  away  the  re- 
version In  them.  The  right  of  entry  Is  not 
an  estate,  not  even  a  possibility  of  reverter; 
it  is  simply  a  chose  In  action." 

We  will  not  further  cite  authorities  In 
support  of  the  conclusion  that  the  Arnolds, 
by  the  deed  to  them  of  May  12, 1910,  acquir- 
ed the  legal  title  and  right  of  possession  to 
the  property  in  question  subject  only  to  be 
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defeated  upon  the  happening  of  ttoe  condition 
subsequent  mentioned  la  the  contemporane- 
ous contract  We  think  the  authorities  from 
which  we  have  quoted  sufficiently  illustrate 
our  conclusion  and  state  the  law  as  so  well 
established  that  It  will  be  readily  accepted 
without  further  citation  of  authority. 

[3,4]  It  follows  that,  the  title  in  the  Ar- 
nolds was  not  ipso  facto  divested  by  the  hap- 
pening of  the  contingency  upon  which  they 
agreed  to  reconvey  the  property'  in  contro- 
versy to  Mrs.  Scharff.  She,  however,  had 
clearly  the  right  to  institute  suit  for  the  re* 
eovery  of  such  property,  and  upon  proof  of 
the  breach  of  the  condition  subsequent  or 
happening  of  the  contingency  specified  in  the 
contract,  which  is  undisputed,  she  would,  of 
course,  have  been  entitled  to  recover  had 
nothing  further  appeared  and  had  she  con- 
tinued the  prosecution  of  her  suit  But  It 
seems  to  be  well  settled  by  the  authorities 
(see  Tledeman  on  Heal  Property,  {  278)  that 
a  party  who  is  entitled  to  the  right  of  entry 
because  of  a  breach  of  a  condition  subse- 
quent may  waive  performance  by  an  actual 
release  of  the  condition  or  by  express  license. 
If  so,  and  we  do  not  doubt  the  proposition, 
it  would  seem  clear  that  In  the  case  before 
us  Minnie  H.  Scharff,  not  only  waived  her 
right  of  re-entry,  but  expressly  relieved  the 
Arnolds  from  the  obligation  to  reconvey  to 
her.  As  stated,  It  Is  undisputed  that  she 
made  a  written  contract  to  that  effect  upon 
a  sufficient  and  lawful  consideration. 
.  [S,  •]  Fete  Arnold  was  a  lawyer,  and  it  Is 
undisputed  that  he  appeared  and  defended 
Miller  at  the  trial  at  which  he  was  convicted, 
and  later  further  aided  the  defense  of  Mill- 
er by  securing  the  affidavit  of  the  principal 
prosecuting  witness,  presenting  it  to  the 
proper  authority,  and  was  present  when  the 
case  against  Miller  was  dismissed.  Appellee 
Insists  that  such  contract  is  void  as  against 
public  policy,  but  we  do  not  see  Just  why  It 
should  be  so  held.  Miller  had  been  the  for- 
mer husband  of  Mrs.  Scharff.  The  circum- 
stances of  the  divorce  are  not  shown  In  the 
record ;  for  aught  that  the  record  shows  Mrs. 
Scharff  may  have  yet  retained  affection. for 
her  former  husband,  and  we  know  of  no  rea- 
son, especially  in  view  of  the  acquiescence  of 
Miller's  second  wife,  why  the  services  of 
Pete  Arnold  as  contracted  for  and  as  actual- 
ly performed  will  not  constitute  a  sufficient 
consideration  to  support  Mrs.  Scharff's  con- 
tract to  release  her  claim  arising  out  of  the 
happening  of  the  contingency  sped  fled  in  the 
contract  made  by  the  Arnolds  at  the  time  of 
Mrs.  Scharff's  deed  to  them.  In  fact  the  rec- 
ord suggests  that  after  Mrs.  Scharff  made 
the  contract  with  Arnold  for  his  services  she 
no  longer  pressed  the  suit  to  recover  the 
property;  but,  as  before  stated,  nothing 
thereafter  seems  to  have  been  done  In  the 
way  of  prosecuting  the  suit  until  after  appel- 
lee filed  his  plea  of  Intervention,  and  so  far 


aa  the  record  shows  Mrs.  Scharff  thereafter 
took  no  personal  interest  in  the  prosecution" 
of  the  suit  At  all  events  we  think  that  after 
the  execution  of  this*  contract,  followed  as  it 
was  by  the  performance  of  the  services  con- 
tracted for,  Mrs.  Scharff  at  least  was  there- 
after precluded  from  maintaining  a  right  of 
entry  upon  the  property  in  question,  and  we 
do  not  think,  the  Intervener,  appellee  here, 
has  shown  himself  to  be  in  a  more  favorable 
position. 

[7,1]  Mr  Tledeman  says  (section  277)  In 
the  work  from  which  we  have  heretofore 
quoted  that,  as  a. general  rule,  "only  the  gran- 
tor and  his  heirs  have  a'  right  to  enter  upon 
condition  broken,  and  they  lose  their  rights 
if  they  should  convey  away  the  reversion  In 
them."  If  this  be  the  law,  and  we  at  present 
have  no  reason  to  doubt  it  the  Intervener 
could  not  take  advantage  of  the  breach  of 
the  condition  subsequent  upon  which  reliance 
is  made,  nor  is  he,  as  Is  insisted,  In  the  posi- 
tion of  a  purchaser  in  good  faith  without  no- 
tice of  the  title  in  the  Arnolds.  All  of  the 
Instruments  affecting  her  title  were  of  rec- 
ord, save  only  the  contract  of  Mrs.  Scharff 
for  the  employment  of  Pete  Arnold  In  the  de- 
fense of  Miller.  Intervener  entirely  failed 
to  testify  that  he  was  without  knowledge  of 
that  contract  or  of  any  of  the  contracts  at 
the  time  of  his  purchase  at  the  execution 
sale.  We  are  authorized,  therefore,  to  as- 
sume that  he  did  have  knowledge  of  the  full 
right  of  the  Arnolds.  Moreover,  It  Is  un- 
disputed, as  stated,  that  the  Arnolds  were 
at  all  times  involved  in  this  controversy  in 
the  actual  possession  of  the  property,  and, 
as  has  many  times  been  held  in  this  state, 
such  possession  put  appellee  upon  Inquiry  as 
to  the  rights  under  which  the  Arnolds  claim. 

We  accordingly  conclude  without  further 
discussion,  and  without  adverting  to  some 
other  questions  presented  in  the  record,  that 
the  Judgment  below  is  erroneous,  and  that 
upon  the  undisputed  facts  of  the  case  the 
Judgment  should  be  reversed,  and  here  ren- 
dered for  appellants. 

Keversed  and  rendered. 


DILLON  v.  WHITLEY.    (No.  8959.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Feb.  22,  1919.) 

1.  Municipal     Corporations     $=567(1)  ~- 
Strext  Improvement— Action  on  Certifi- 
cates—-BsurrioN. 
Petition,  in  action  on.  paving  and  curbing 
certificates  issued  by  city,,  alleging  it  adopted 
a  special  charter  pursuant  to  Acts  83d  Leg.  c. 
147' (Vernon's  Sayles*  Ana:  Civ.  St.  1914,  arts. 
1096a  to  1096i),  that  the  street  in  front  of  de- 
fendant's property  was  pared  and  curbed,  and 
the  certificates  issued   therefor,   all  in  compli- 
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s.nce  with  the  powers  given  in  the  act  and  char- 
ter, held  not  subject  to  demurrer  or  exceptions. 

2.  Municipal  Corporations  «=»568(3)  — 
Street  Improvements — Action  on  Certifi- 
cates—Proof of  Ownership. 

There  was  prima  facie  proof  of  plaintiffs 
ownership,  claimed  in  his  petition,  of  the  cer- 
tificate for  curbing,  issued  by  the  city  to  an- 
other, sued  on;  it  having  at  the  trial  been  In 
hU  possession  and  introduced  in  evidence  with- 
out objection. 

3.  Evidence  ej=»31— Judicial  Notice— Cut 
Charteb. 

By  provision  of  Acts  33d  Leg.  c.  147,  f  3 
(Vernon's  Sayles*  Ann.  Civ.  St  1914,  art. 
1006c),  when  a  city  has  adopted  a  charter  as  au- 
thorized therein  and  it  has  been  recorded  as 
therein  provided,  no  proofs  are  required  thereof, 
but  judicial  notice  must  be  taken  of  it. 

4.  Appeal  and  Error  <S=»907(5)— Presump- 
tion—Documents. 

Though  there  be  no  copy  of  a  city's  char- 
ter in  the  statement  of  facts,  it  will  be  presum- 
ed the  trial  judge  had  a  copy  before  him  from 
which  he  quoted  the  provisions  shown  in  his 
findings  of  fact. 

6.  Appeal  and  Error  <8=>907(5)  —  Presump- 
tion—Documents. 
Correctness  of  finding  of  trial  judge  as  to 
contents  of  a  city's  charter  will  be  presumed, 
in  the  absence  of  a  showing  by  copy  of  the  char- 
ter, or  otherwise,  of  error  in  the  finding. 

6.  Constitutional  Law  «$=>290(4)— Munici- 
pal Corporations  «=>407(1)— Due  Process 
OF   Law  —  Street   Improvement — Assess  - 

MINTS. 

Provisions  of  city  charter,  which  vests  a 
board  with  judicial  functions  to  determine  as- 
sessments for  street  improvements,  that  objec- 
tion thereto,  unless  filed  with  the  board  before 
hearing  is  closed,  shall  be  deemed  waived,  and 
that  one  failing  within  10  days  after  closing  of 
the  hearing  to  institute  suit  to  contest  valid- 
ity of  the  assessment  shall  be  barred  from 
contesting  in  any  other  proceeding,  do  not  in 
case  of  one  given  notice  deprive  him  of  prop- 
erty without  due  process,  in  contravention  of 
Const.  U.  S.  Amends.  5, 14. 

7.  Municipal  Corporations  «=»484(1)  — 
Street  Improvements— Certificates— Evi- 
dence of  Indebtedness. 

Certificates  issued  by  a  city  for  street  im- 
provements are  prima  facie  evidence  of  the 
amount  of  indebtedness  due  by  a  property 
owner. 

Appeal  from  District  Court,  Palo  Pinto 
County;    J.  B.  Keith,  Judge. 

Action  by  Frank  Whitley  against  J.  B.  Dil- 
lon. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed.  f 

S.  D.  Goswick,  of  Mineral  Wells,  for  ap- 
pellant. 

Ritchie  &  Cousins,  of  Mineral  Wells,  tor 
appellee. 


DUNKLIN,  J.  J.  B.  Dillon,  who  owned 
property  in  the  city  of  Mineral  Wells,  has 
appealed  from  a  Judgment  rendered  in  favor 
of  Frank  Whitley  for  the  amount  shown  to  be 
due  according  to  certain  certificates  issued 
by  the  city  commissioners  of  Mineral  Wells 
for  paving  the  street  in  front  of  Dillon's 
property  and  for  constructing  a  curbing  at 
the  edge  of  the  street  The  paving  was  done 
by  Whitley,  and  the  curbing  was  constructed 
by  J.  W.  McFarland,  to  whom  the  certificate 
therefor  was  issued  and  who  transferred  the 
same  to  Whitley. 

A  Jury  was  impaneled,  and  special  Issues 
were  submitted  to  them,  bat  only  two  issues 
were  submitted.  In  answer  to  one  of  those 
issues,  they  found  that  $45  was  a  reasonable 
attorney's  fee  for  the  prosecution  of  this 
suit  by  the  plaintiff;  and,  in  answer  to  the 
other  issue,  they  found  that  the  improve- 
ments on  the  street  which  abutted  defend- 
ant's property,  consisting  of  the  paving  and 
curbing  in  question,  did  not  enhance  the 
value  of  the  property  in  a  sum  equal  to  the 
sum  charged  for  such  improvements  and 
represented  by  the  certificates  sued  on. 

In  addition  to  those  findings  by  the  Jury, 
the  trial  judge  also  filed  findings  of  facts  and 
conclusions  of  law  made  by  him,  which  are 
as  follows,  to  wit: 

"Finding  of  Facta. 

"(1)  The  city  of  Mineral  Wells  is  incorporat- 
ed under  a  special  charter  adopted  under  the 
provisions  of  the  Enabling  Act,  chapter  147, 
Acts  of  the  33d  Legislature. 

"(2)  The  city  of  Mineral  Wells  issued  cer- 
tificates of  special  assessment  in  favor  of  Frank 
Whitley  and  in  favor  of  J.  W.  McFarland  to 
defray  their  proportionate  part  of  the  cost  con- 
structing a  paving  and  a  concrete  curb  and 
gutter  on  Parker  street  in  the  said  city  abut- 
ting a  certain  lot  owned  by  the  defendant  as 
described  in  the  pleadings. 

"(3)  At  the  date  of  acceptance  of  the  bids  of 
the  said  parties  to  do  this  work,  one  Matt 
Skeen  owned  a  lot  lying  between  defendant's 
property  and  Parker  street  a*  it  was  then 
platted,  and  that  subsequent  to  the  acceptance 
of  such  bids  the  city  of  Mineral  Wells  purchas- 
ed the  said  lot  from  Matt  Skeen  and  dedicated 
the  same  for  street  purposes,  and  made  it  a 
part  of  Parker  street  That  prior  to  such  pur- 
chase the  said  lot  owned  by  the  said  Skeen  pro- 
jected into  Parker  street  so  that  the  said  street 
was  25  feet  narrower  at  that  point  than  it  was 
to  the  north  and  to  the  south,  and  that  by  the 
purchase  and  dedication  of  said  lot  the  said 
Parker  street  became  a  street  of  equal  width  for 
its  entire  length,  and  both  sides  of  the  street 
were  made  straight  lines. 

"(4)  The  work  above  mentioned  on  Parker 
street  abuts  the  defendant's  property.  That 
22  feet  intervening  between  his  property  line 
and  the  edge  of  paving  is  left  for  park  and  side- 
walk purposes  and  is  of  the  same  width  at  that 
point  as  is  usual  in  the  entire  residence  por- 
tion of  the  said  city. 

"(5)  I  find,  as  the  jury  found,  that  the  said 
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property  wu  not  enhanced  in  value  by  the 
construction  of  said  improvements. 

"(6)  Prior  to  the  making  of  said  assessments, 
this  defendant  was  given  notice  of  the  city's 
intention  to  construct  said  improvements  on 
Parker  street  abutting  his  property,  was  given 
notice  of  the  amount  to  be  assessed,  and  was 
given  notice  of  the  date  and  place  at  which  he 
might  appear  and  make  objection  to  such  as- 
sessment. 

"(7)  The  city  of  Mineral  Wells  by  its  board 
of  commissioners,  after  the  hearing,  affirmative- 
ly found  that  the  said  property  was  enhanced 
in  value  to  the  extent  of  the  cost  of  said  im- 
provements. 

"(8)  The  charter  of  the  said  city  contains  the 
following  provisions: 

"'Any  objections  to  the  said  assessment,  or 
to  the  validity  of  any  proceedings  with  refer- 
ence to  said  improvements  or  any  omission 
therein,  shall  be  filed  with  the  board  of  com- 
missioners in  writing  before  said  hearing  is 
closed,  and  shall  be  deemed  waived  unless  so 
filed. 

"  'At  any  time  within  ten  days  after  the  clos- 
ing of  said  hearing,  any  one  having  an  inter- 
est in  property  subject  to  assessment  in  any 
proceeding  hereunder,  or  who  may  be  subject 
to  a  personal  liability  for  a  part  of  the  cost 
of  improvements  ordered  by  the  board  of  com- 
missioners, may  institute  suit  in  any  court  of 
competent  jurisdiction  to  contest  the  validity 
in  whole  or  in  part,  of  said  assessment  or  lien, 
or  personal  liability  fixed  by  said  proceedings, 
or  the  validity  or  regularity  of  any  of  said  pro- 
ceedings. Any  person  who  shall  fail  to  institute 
such  suit  within  said  ten  days,  or  to  diligently 
prosecute  same  to  final  judgment,  shall  be 
forever  barred  from  contesting  in  any  other 
proceeding  said  assessment,  lien  or  personal  lia- 
bility, or  the  validity  of  any  proceeding  with 
reference  to  said  improvement,  and  this  bar  and 
estoppel  shall  bind  the  heirs,  assigns  or  per- 
sonal representatives  of  such  persons.' 

"(9)  Said  defendant  did  not  file  written  ob- 
jections with  the  board  of  commissioners,  nor 
did  he  ever  institute  any  suit  for  the  purpose  of 
testing  the  validity  of  the  said  assessment. 

"Conclusions  of  Law. 

"L  This  court  is  bound  to  take  judicial  no- 
tice of  the  provisions  of  the  charter  of  the  dry 
of  Mineral  Wells. 

"2.  The  findings  of  the  board  of  commission- 
ers of  the  said  city  that  the  property  was  en- 
hanced in  value  to  the  extent  of  the  cost  of 
the  improvements  is  conclusive  upon  this  court ; 
the  said  findings  not  having  been  appealed  from. 

"3.  The  defendant  having  failed  to  file  objec- 
tions to  the  said  action  of  the  board  of  com- 
missioners, and  having  failed  to  file  a  suit  to 
test  the  validity  thereof,  is  barred  from  setting 
up  the  same  in  this  proceeding. 

"Therefore  judgment  is  rendered  for  plaintiff 
for  certificates  and  interest  and  cost;  attorney's 
fees  not  allowed." 

By  an  act  of  the  Thirty-Third  Legislature, 
which  was  approved  April  7,  1913,  see  Acts 
of  the  Regular  Session,  c.  147,  p.  307  (Ver- 
non's Sayles*  Ann.  Civ.  St.  1914,  arts.  1096a  to 
10961),  a  city  having  more  than  5,000  Inhab- 
itants is  authorised  to  adopt  a  special  charter 


with  certain  powers  vested  In  such  city  by 
complying  with  certain  specified  requirements 
in  the  matter  of  holding  an  election  for  the 
purpose  of  determining  the  adoption  of  snch 
charter,  etc.  By  section  2  of  that  act  It  is 
provided  that  the  proposed  charter  of  the 
city  shall  be  submitted  to  Its  Qualified  voters 
at  an  election  to  be  held  at  a  time  fixed,  and 
that  such  a  charter  may  be  adopted  by  a 
majority  of  the  Qualified  voters.  By  section 
3  of  the  act  It  Is  provided  that  upon  the 
adoption  of  such  a  charter  it  shall  be  the 
duty  of  the  mayor  or  chief  executive  officer 
of  the  city  to  certify  an  authenticated  copy 
of  the  charter  to  the  secretary  of  state,  whose 
duty  it  shall  be  to  file  and  record  the  same 
in  his  office.  It  Is  also  made  the  duty  of  the 
city  secretary  to  record  the  chartei  at  length 
upon  the  records  of  the  city  in  a  separate 
book  to  be  kept  in  bis  office  for  such  purpose. 
Section  3  of  the  act  also  contains  the  follow- 
ing provision: 

"When  said  charter  or  any  amendment  there- 
of shall  be  recorded  as*  herein  above  provided 
for,  it  shall  be  deemed  a  public  act  and  all 
courts  shall  take  judicial  notice  of  same  and 
no  proof  shall  be  required  of  same." 

Section  4  of  the  act  reads,  in  part,  as  fol- 
lows: 


"That  by  the  provisions  of  this  act  it  is 
templated  to  bestow  upon  any  city  adopting  the 
charter  or  amendment  hereunder  the  full  power 
of  local  self-government  and  among  the  other 
powers  that  may  be  exercised  by  any  such  city, 
the  following  are  hereby  enumerated  for  greater 
certainty:    *    *    • 

"To  have  'exclusive  dominion,  control  and  ju- 
risdiction in,  over  and  under  the  public  streets, 
avenues,  alleys,  highways  and  boulevards,  and 
public  grounds  of  such  city  and  to  provide  for 
the  improvement  of  any  public  street,  alleys, 
highways,  avenues  or  boulevards  by  paving,  rais- 
ing, grading,  filling,  or  otherwise  improving  the 
same  and  to  charge  the  cost  of  making  such  im- 
provements against  the  abutting  property,  by 
fixing  a  lien  against  the  same,  and  a  personal 
charge  against  the  owner  thereof  according  to 
an  assessment  specially  levied  therefor  in  an 
amount  not  to  exceed  the  special  benefit  any 
such  property  received  in  enhanced  value  by 
reason  of  making  any  such  improvement  and 
to  provide  for  the  issuance  of  assignable  certifi- 
cates covering  the  payments  for  said  coet,  pro- 
vided that  the  charter  shall  apportion  the  cost 
to  be  paid  by  the  property  owners  and  the 
amount  to  be  paid  by  the  dty,  and  provided 
further,  that  all  street  railways,  steam  rail- 
ways, or  other  railways,  shall  pay  the  cost  of 
improving  the  said  street  between  the  rails 
and  tracks  of  any  such  railway  companies  and 
for  two  feet  on  each  side  thereof.  The  city 
shall  have,  the  power  to  provide  for  the  con- 
struction and  building  of  sidewalks  and  charge 
the  entire  cost  of  construction  of  said  sidewalks, 
including  the  curb,  against  the  owner  of  abut- 
ting property,  and  to"make  a  spedal  charge 
against  the  owner  for  such  cost  and  to  provide 
by  special  assessment  a  lien  against  such  prop- 
erty for  such  cost;  to  have  the  power  to  pro- 
vide for  the  improvement  of  any  such  sidewalk 
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or  the  construction  of  any  such  curb  by  penal 
ordinance  and  to  declare  defective  sidewalks  to 
be  a  public  nuisance.    *    •    * 

"That  the  city  may  issue  assignable  certifi- 
cates for  the  payment  of  any  such  cost  against 
such  property  owners  and  may  provide  for  the 
payments  of  any  such  cost  in  deferred  payments, 
to  bear  interest  at  such  rate  as  may  be  pre- 
scribed by  the  charter  not  to  exceed  eight  per 
cent.  That  the  city  may  adopt  any  other  meth- 
od for  the  opening;,  straightening,  widening  or 
extending  of  its  streets  as  herein  provided  for 
as  may  be  deemed  advisable  and  charge  the 
cost  of  same  against  the  property  and  the  owner 
specially  benefited  in  enhanced  value  and  lying 
in  the .  territory  of  said  improvement  that  its 
.charter  may  provide.  .  That  the  authority  to 
.adopt  any  other  method  shall  include  the  man- 
ner of  appointing  commissioners,  the  manner  of 
giving  notice  and  the  manner  of  fixing  assess- 
ments or  providing  for  the  payment  for  any  such 
improvement." 

[1,  2]  According  to  allegations  In  plaintiff's 
petition,  the  city  of  Mineral  Wells  adopted  a 
special  charter  In  accordance  with  the  re- 
quirements of  that  act,  and  the  street  in  front 
of  defendant's  property  was  paved  and  curb- 
ing constructed,  and  the  certificates  sued  on 
were  Issued  for  such  work,  all  in  compliance 
with  the  powers  given  in  the  act  and  the 
charter  adopted  thereunder.  Accordingly,  all 
assignments  of  error  to  the  action-  of  the 
court  in  refusing  to  sustain  defendant's  gen- 
eral demurrer  and  numerous  special  excep- 
tions addressed  to  the  petition  are  overruled. 
We  overrule  the  assignment  attacking  the 
finding  of  the  court  that  plaintiff  was  the 
owner  of  the  certificate  issued  by  the  city  to 
McFarland  for  curbing.  The  finding  is  chal- 
lenged upon  the  proposition  that  there  was 
no  evidence  to  support  it.  Upon  the  trial  the 
certificate  which  was  in  plaintiff's  possession 
was  introduced  in  evidence,  and  the  defend- 
ant made  no  objection  to  such  proof.  Plain- 
tiff had  claimed  ownership  of  It  In  his  peti- 
tion. Under  such  circumstances,  we  think 
that  there  was  prima  facie  proof  of  owner- 
ship. 

[3-6]  By  another  assignment  the  trial 
court's  finding  of  charter  provisions  of  the 
city  of  Mineral  Wells  is  challenged  upon  the 
ground  that  the  charter  was  not  Introduced 
in  evidence,  and  hence  there  was  no  proof  to 
sustain  such  finding.  As  shown  by  the  pro- 
vision quoted  above  from  section  3  of  the  act 
of  the  Thirty-Third  Legislature,  the  courts 
are  required  to  take  judicial  notice  of  a  char- 
ter adopted  In  compliance  with  the  provisions 
of  the  act  and  no  proof  of  such  charter  is  re- 
quired. While  a  copy  of  the  charter  is  not 
contained  in  the  statement  of  facts,  we  must 
presume  that  the  trial  Judge  had  such  a  copy 
before  him  from  which  he  quoted  the  provi- 
sion shown  in  his  findings  of  facts.  Neither 
by  bill  of  exception  nor  In  any  other  manner 
has  a  copy  of  the  charter  been  presented  to 
this  court,  and  we  know  of  no  method-  of 
-  acquiring  information  of  the  contents  of  the 


charter  except  to  send  for  a  copy  of  It  which 
we  do  not  feel  called  upon  to  do ;  and  In  the 
absence  of  any  showing  here  that  the  trial 
Judge  erred  in  his  finding,  referred  to,  with 
respect  to  the  contents  of  the  charter,  the 
correctness  of  that  finding  will  be  presumed; 
and  accordingly  the  assignment  now  under 
discussion,  as  well  as  another  assignment,  ad- 
dressed to  certain  testimony  of  the  city  secre- 
tary with  respect  to  the  contents  of  the  min- 
utes of  the  city  commissioners,  Is  overruled, 
the  objection  to  the  testimony  of  the  city 
secretary  being  based  upon  the  absence  of 
proof  of  the  charter. 

[6]  Several  other  assignments  are  present- 
ed, to  all  of  which  objections  are  made  by 
appellee  because  the  same  are  not  in  com- 
pliance with  the  rules  for  briefing,  for -differ- 
ent reasons.  Some  of  those  objections,  at 
least,  appear  to  be  valid,  but  we  shall  not  un- 
dertake to  dlschss  or  pass  upon  them.'  In  a 
general  way  and  in  a  manner  not  very  clear 
and  definite,  those  assignments  present  the 
contention  that  the  action  of  the  court  in  ren- 
dering a  judgment  in  plaintiff's  favor,  not- 
withstanding the  finding  by  the  jury  that  the 
improvements  for  which  the  certificates  were 
issued  did  not  enhance  the  value  of  the  prop- 
erty m  a  sum  of  money  equal  to  the  sum 
charged  for  said  improvements,  amounted  to 
a  taking  of  bis  property  without  due  process 
of  law,  and  was  contrary  to  the  decision  in 
Hutcheson  v.  Storrie,  92  Tex.  685,  61  S.  W. 
848,  45  L.  R.  A  280,  71  Am.  St.  Sep.  884.  As 
shewn  by  the  trial  court's  findings,  the  board 
of  commissioners  gave  to  the  defendant  no- 
tice of  the  city's  Intention  to  construct  the  im- 
provements abutting  on  his  property,  includ- 
ing notice  of  the  amount  to  be  assessed,  and  of 
the  date  and  place  at  which  he  might  appear 
and  make  objections  to  the  assessment;  and 
upon  hearing  the  board  of  commissioners  af-  ' 
firmatlvely  found,  that  the  property  was  en- 
hanced In  value  to  the  extent  of  the  cost  of 
the  improvements.  The  trial  Judge  further 
found  that  the  defendant  filed  no  objections 
to  the  board  of  commissioners  to  such  assess- 
ment and  Instituted  no  suit  to  test  the  valid- 
ity of  the  assessment  as  required  by  the  char- 
ter of  the  city.  In  his  brief  appellant  admits 
that  he  was  served  with  notice  of  the  time 
and  place  set  for  the  hearing  of  objections  to 
the  assessment  and  that  he  filed  no  objections 
thereto.  It  thus  appears  that  by  the  charter 
of  the  city-  the  board  of  commissioners  was 
vested  with  Judicial  functions  to  hear  and  de- 
termine the  amount  of  assessments  to  be 
made  against  appellant's  property,  and  that 
the  board  did  determine  that  question  ad- 
versely to  the  claim  now  asserted  by  the 
appellant,  and  that  he  was  duly  served  with 
notice  to  appear  at  such  hearing  but  made  de- 
fault, and  also  failed  to  prosecute  the  remedy 
provided  by  the  charter  for  Judicial  relief 
against  such  assessment  Under  such  cir- 
cumstances, we  are  of  the  opinion  that  the  , 
assessment  made  by  the  board  of  comnus- 
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slonera  was  final  and.  binding  upon  the  appel- 
lant as  found  by  the  trial  Judge,  and  that 
such  charter  provisions  ware  not  In  violation 
of  the  fifth  and  fourteenth  amendments  to 
the  federal  Constitution,  prohibiting  a  state 
from  depriving  any  person  of  property  with- 
out due  process  of  law.  See  R.  C.  L.  vol.  6,  p. 
446^  |  442,  p.  454,  |  461,  and  p.  456,  |  452. 

[7]  We  are  of  the  opinion  that  the  cer- 
tificates themselves  were  prima  fade  evi- 
dence of  the  amount  of  the  indebtedness 
due  by  appellant  See  Taylor  v.  Boyd,  63  Tex. 
533;   Withers  v.  Crenshaw,  155  S.  W.  11S9. 

For  the  reasons  indicated,  all  assignments 
of  error  axe  overruled,  and  the  Judgment  is 
affirmed. 


WHITESIDKS  et  al.  v.  WOOD  et  at  . 
(No.  6131.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
March  12,  1010.) 

1.  Appeal  and  Ebbob  «=>781(1)  —  Review  — 
Moot  Question— Costs. 

Appellate  courts  will  not  retain  jurisdic- 
tion of  an  appeal  to  determine  supposed  rights, 
when  the  subject-matter  of  the  suit  has  ter- 
minated, merely  to  decide  the  question  of  costs, 
But  appeal  will  be  dismissed. 

2.  Appeal  and  Erbob  ®=»74— Review— In  - 
teblocutoey  oxdsb. 

In  action  to  enjoin  sale  of  property  upon 
ground  that  judgment  on  which  order  of  sale 
was  issued  was  not  a  final  judgment,  the  Court 
of  Civil  Appeals  will  not  entertain  appeal  from 
interlocutory  order  denying  application  for  tem- 
porary injunction,  after  sale  has  taken  place 
and  the  subject-matter  of  such  appeal  has  ceas- 
ed to  exist,  to  determine  question  of  finality  of 
the  judgment,  since  such  question  can  be  raised 
on  appeal  from,  the  final  judgment. 

3.  Appeal  and  Ebbob  <8=781(2)— Review- 
Moot  Question  —  Intxblocutobt  Oboes  — 
Injunction  to  Restrain  Sale. 

An  appeal  from  an  interlocutory  order  deny- 
ing application  for  temporary  injunction  to  re- 
strain sale  of  property  will  be  dismissed,  where 
sale  has  taken  place;  it  being  impossible  to 
afford  relief  sought,  and  there  being  nothing  for 
court  to  decide  except  a  moot  question. 

4.  Costs  «=>238(1)  —  Appeal  —  Moot  Ques- 
tion. 

Where  appeal  from  order  refusing  to  grant 
temporary  injunction  to  restrain  sale  of  prop- 
erty under  order  of  court  was  perfected  after 
sale  had  taken  place  and  the  question  had  be- 
come moot,  appeal  will  b,e  dismissed  and  costs 
taxed  against  appellant. 

Appeal    from    District   Court,   McLennan 
County;   Erwln  J.  Clark,  Judge. 

.  Action  by  Margaret  Whitesides  and  anoth- 
er against  N.  Wood  and  others.    From  an  or- 


der and  decree  refusing  to  grant  temporary 
writ  of  injunction,  plaintiffs  appeal.  On  mo- 
tion to  dismiss  appeal.    Appeal  dismissed. 

Taylor,  Forrester  &  Stanford,  of  Waco,  for 
appellants. ' 
W.  I*  Bason,  of  Waco,  for  appellees. 

BRADY,  J.  This  case  is  before  this  court 
on  an  appeal  from  an  order  and  decree  of  the 
district  court  of  McLennan  county,  refusing 
to  grant  appellants  a  temporary  writ  of  in- 
junction. The  original  petition  was  filed 
January  29,  1919,  and  the  application  for  in- 
junction was  set  down  for  hearing  for  Feb- 
ruary 1,  1919.  Appellants  applied  for  the 
writ  of  Injunction  to  restrain  a  sale  of  cer- 
tain property  claimed  to  be  the  homestead 
of  appellants,  Margaret  and  Richard  White- 
sides,  under  what  was  alleged  to  be  a  void 
Judgment,  in  that  the  Judgment  had  never 
become  final;  and  It  was  alleged  that  the  or- 
der of  sale  was  therefore  a  nullity.  The  sale 
sought  to  be  enjoined  was  advertised  to  take 
place  February  4,  1019,  and  the  injunction 
was  refused  by  the  trial  court  after  hearing, 
on  February  1,  1919. 

Appellants'  appeal  bond  was  filed  on  Feb- 
ruary 8,  1910,  and  the  transcript  contains 
bat  two  assignments  of  error;  the  first  being 
to  the  effect  that  the  trial  court  erred  In  re- 
fusing to  grant  the  temporary  injunction 
prayed  for,  because  the  facts  alleged  in, 
appellants'  petition  and.  admitted  by  appel- 
lees showed  that  appellants  were  entitled  to 
such  relief ;  and,  the  second,  that  the  court 
erred  in  refusing  to  grant  the  temporary  in- 
junction, because  the  judgment  on  which  the 
order  of  sale  was  Issued  was  not  a  final  Judg- 
ment 

Appellees  have  filed  their  motion  to  dis- 
miss this  appeal  on  the  ground  that  the 
appellants  now  present  only  a  moot  ques- 
tion for  this  court's  determination. 

It  appears  from  the  record  that  the  sale 
sought  to  be  enjoined  was  to  take  place  on 
February  4,  1919,  and  that  the  appeal  was 
perfected  four  days  after  the  sale  was  ad- 
vertised to  take  place.  Appellees  accompany 
their  motion  to  dismiss  with  the  order  of  sale 
and  the  return  of  the  sheriff,  showing  that 
the  property  was  sold  by  the  sheriff  to  N. 
Wood,  one  of  the  appellees,  on  February  4, 
1919;  and  they  also  attached  the  sheriff's 
deed,  which  was  filed  for  record  in  the  office 
of  the  county  clerk  on  February  6,  1919.  It 
Is  therefore  claimed  that  the  subject-matter 
of  this  appeal  has  ceased  to  exist  and  that 
there  now  remains  nothing  for  this  court  to 
determine,  except  the  mere  matter  of  costs. 

[1]  We  are  of  the  opinion  that  the  above 
contention  must  be  sustained.  The  relief 
sought  in  the  application  for  a  temporary 
injunction  was  restricted  solely  to  the  re- 
straining of  the  sale  of  the  property;  and, 
the  sale  having  already  been  consummated,  it 
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Is  obvious  that  no  order  this  court  could  enter 
would  afford  such  relief.  To  decide  whether 
the  trial  court  properly  or  Improperly  re- 
fused to  grant  the  injunction  would  now  be 
to  determine  a  mere  abstraction.  It  has  been 
early  settled  In  this  state  that  the  appellate 
courts  will  not  retain  Jurisdiction  of  an 
appeal  to  determine  supposed  rights,  when 
the  subject-matter  of  the  suit  has  terminat- 
ed, merely  to  decide  the  question  of  costs. 
Lacoste  v.  Duffy,  49  Tex.  788, 30  Am.  Rep.  122 ; 
Electric  Park  Co.  v.  San  Antonio  Baseball 
Ass'n,  166  8.  W.  1189;  Tel.  Co.  v.  Galveston 
Co.,  69  S.  W.  689;  Ansley  t.  State,  175  S. 
W.  470;  McMillan  v.  Kelch,  16  Tex.  160; 
Jackson  v.  Daugberty,  26  S.  W.  1116;  John- 
son v.  Scott,  111  S.  W.  167. 

It  is  suggested  in  appellants'  brief  and  re- 
ply to  the  motion  to  dismiss  that,  while  this 
proceeding  was  instituted  primarily  to  en- 
Join  the  sale,  it  also  had  for  Its  object  the 
declaring  void  of  the  former  Judgment,  and 
the  further  relief  of  having  the  original  cause 
stand  for  trial  on  the  docket,  and  the  ren- 
dition of  a  proper  and  final  Judgment;  and 
that  the  appeal  should  not  be  dismissed,  but 
that  this  court  should  decide  whether  the  for- 
mer Judgment  was  final  or  not. 

[2]  We  cannot  agree  to  this  contention. 
The  appeal  is  purely  from  an  interlocutory 
order,  denying  an  application  for  an  injunc- 
tion ;  and,  in  the  present  situation,  the  final- 
ity of  the  Judgment  upon  which  the  order  of 
sale  was  Issued  -becomes  immaterial.  The 
sale  having  taken  place,  and  the  subject-mat- 
ter of  the  suit,  in  so  far  as  the  injunction  is 
concerned,  having  ceased  to  exist,  we  cannot 
properly  go  into  the  question  of  whether  such 
Judgment  was  final  or  not.  As  far  as  the  rec- 
ord discloses,  and  presumably,  this  case  has 
not  been  tried  upon  its  merits,  and  still  stands 
upon  the  docket  of  the  lower  court  for  trial. 
Appellants  suggest  that  they  would  be  with- 
out remedy,  if  this  appeal  should  be  dis- 
missed; but  such  would  not  be  the  result 
If  the  court  should  refuse  to  set  aside  the 
former  judgment,  upon  the  final  hearing  of 
this  cause,  the  question  of  the  finality  of  such 
judgment  could  properly  be  raised  on  appeal ; 
and,  if  the  appellate  court  should  be  of  the 
Opinion  that  the  judgment  was  not  final,  It 
would  so  hold,  and  the  cause  would  stand 
for  trial  until  final  judgment  should  be  en- 
tered. 

IS]  This  is  not  a  case  where  the  appeal 
is  from  a  judgment  which  itself  is  not  final, 
and  therefore  would  require  the  dismissal 
of  the  appeal;  in  which  instance  It  has  been 
held  that,  while  the  appeal  should  be  dis- 
missed, the  trial  court  should  proceed  to  try 
the  case  and  enter  final  judgment.  An  appeal 
from  the  interlocutory  order,  denying  the 
temporary  injunction,  is  authorized  by  stat- 
ute, and  the  decree  Is,  for  the  purposes  of 
appeal,  treated  as  final.    Our  action  In  dis- 


missing this  appeal  is  not  based  on  any  want 
of  finality  in  the  order  appealed  from,  but 
solely  upon  the  consideration  that  it  would 
now  be  impossible  to  afford  the  relief  sought 
in  the  application  for  injunction;  and  there 
la  therefore  nothing  left  but  a  moot  question. 

[4]  It  appears  that,  at  the  time  appellants 
perfected  this  appeal,  not  only  had  the  date 
for  the  sale  passed,  but  It  had  taken  place, 
and  a  deed  to  one  of  the  appellees  from  the 
sheriff  had  been  filed  for  record,  and  appel- 
lants had  at  least  constructive  notice  that 
they  could  no  longer  hope  for  relief  enjoin- 
ing the  sale-  Therefore  the  appeal  will  be 
dismissed,  at  the  cost  of  appellants. 

Motion  granted. 


LANCASTER  et  aL  v.  WHITTLE.    (No.  2087.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
March  6,  1919.) 

1.  Cabbibbs  «J=»228(5>— Injuries  to  Stock— 
Damages. 

In  action  against  a  carrier  for  injuries  to 
horses,  allowance  of  damages  by  reason  of  ex- 
tra feed  and  pasture  paid  for  by  shipper  on 
account  of  injuries  was  not  supported  by  evi- 
dence, where  there  was  no  testimony  what  cost 
to  feed  horses  would  have  been  had  they  not 
been  injured. 

2.  Evidence  oj=»568(7)— Opinion—Weight. 

In  action  by  shipper  against  a  carrier  for 
injuries  to  horses  and  expense  for  extra  feed, 
testimony  of  shipper  that  he  would  not  have 
been  at  any  expense  for  feed  because  be  would 
have  sold  them  to  a  certain  person  had  they 
been  uninjured  was  shipper's  opinion  merely, 
and  therefore  without  probative  force. 

3.  Carriers  *j=»229(1)— Injtjbt  to  Horses— 
Measure  or  Damages. 

In  action  by  shipper  against  a  carrier  for 
injuries  to  horses,  shipper  cannot  recover  both 
the  difference  in  market  value  of  horses  and 
money  paid  for  feed  expended  while  the  horses 
were'  recovering  from  injuries. 


Appeal  from  District  Court,  Van  Zandt 
County;  Joel  R.  Bond,  Judge. 

Suit  by  W.  O.  Whittle  against  Lancaster 
and  Wight,  receivers  of  the  Texas  &  Pacific 
Railway  Company.  Judgment  for  plaintiff, 
and  defendants  appeal  Judgment  reformed 
and  affirmed. 

Appellee's  suit  was  against  appellants  as 
the  receivers  of  the  Texas  &  Pacific  Rait 
way  Company  for  damages  he  claimed  he 
suffered  because  of  Injury  to  certain  horses 
shipped  by  him  over  said  company's  line  of 
railway  from  Ft  Worth  to  Grand  Saline. 
On  special  issues  submitted  to  them  the  Jury 
found  that  the  horses  were  injured  as  the 
result  of  negligence  on  the?  part  of  appellant, 
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and  because  of  the  injury  were  worth,  when 
they  reached  Grand  Saline,  $425  low  than 
they  would  have  been  worth  but  for  such  in- 
jury; and  they  farther  found  that  appellee 
had  to  expend  $150  more  for  feed  for  the 
horses  while  they  were  recovering  from  In- 
juries they  suffered  than  he  would  have  had 
to  expend  had  they  not  been  injured.  On 
the  findings  the  court  rendered  Judgment  In 
appellee's  favor  against:  appellants  for  $576. 

J.  A.  Germany,  of  Wichita  Falls,  for  appel- 
lant*. 

Nat  M.  Crawford,  of  Grand  Saline,  for 
appellee. 

WTLLSON,  O.  J.  (after  stating  the  facts 
as  above).  The  contention  made  by  appel- 
lant that  the  finding  of  the  Jury  that  there 
was  a  difference  of  $425  in  the  market  value 
of  the  horses  "at  the  time  and  condition  in 
which  they  arrived  at  their  destination  and 
and  what  their  reasonable  market  value 
would  have  been  had  they  arrived  without 
injury  or  delay"  seems  to  be  based  on  testi- 
mony of  appellee  that  he  expected  one  Ste- 
phens, of  Oklahoma,  to  meet  him  In  Grand 
Saline  and  buy  the  horses  when  they  reached 
that  place  and  that  he  would  not  have  been 
able  to  sell  them  there  had  Stephens  not 
bought  them,  because  they  had  no  market 
value  there.  The  contention  ignores  the  tes- 
timony of  the  witness  Nance  that  the  horses 
had  a  market  value  in  Grand  Saline,  and 
that  they  were  worth  $700  or  $800  less  on 
that  market  than  they  would  have  been 
worth  but  for  the  Injury  to  them,  and  the 
testimony  of  the  witnesses  Llndsey  and 
Slaton  to  practically  the  same  effect 

[1-1]  "Hie  contention  made  that  the  finding 
of  the  Jury  that  "the  reasonable  and  neces- 
sary expense  for  extra  feed  and  pasture  paid 
by  plaintiff  caused  by  the  injury  to  the 
horses"  was  $150  was  not  warranted  by  the 
testimony  before  them  will  be  sustained.  As 
we  view  the  record  there  was  no  testimony 
showing  what  the  cost  to  appellee  of  feeding 
the  horses  would  have  been  had  they  not 
been  injured,  and  therefore  there  was  no 
basis  for  the  finding  that  the  extra  cost  of 
feeding  them,  due  to  the  injury  they  suffer- 
ed, was  the  sum  found  by  the  Jury.  The  tes- 
timony of  appellee  that  he  would  not  have 
been  at  any  expense  for  feed  for  them  be- 
cause he  would  have  sold  them  to  one  Ste- 
phens had  they  been  uninjured  when  they 
reached  Grand  Saline  plainly  was  his  opinion 
merely,  and  therefore  without,  probative 
force.  Henry  v.  Phillips,  105  Tex.  450,  151 
8.  W.  538.  There  was  no  other  evidence 
that  Stephens  would  have  purchased  the 
horses  on  their  arrival  at  Grand  Saline  had 
they  been  uninjured.  It  did  not  even  appear 
that  Stephens  was  in  Grand  Saline  at  the 
time  or  after  the  time  the  horses  reached 
that   place.     On   the   contrary,    the   testi- 


mony indicated  that  he  was  not  then  in 
Grand  Saline,  and  that  appellee  expect- 
ed, after  the  horses  reached  that  place, 
to  go  to  Emory,  where  he  supposed  Ste- 
phens was,  and  take  him  to  Grand  Saline 
to  look  at  the  horses.  We  think  the  Judg- 
ment, in  so  far  as  It  was  for  the  $150 
extra  expense  incurred  in  feeding  the  horses, 
was  wrong  for  another  reason  also.  The 
amount  was  included  in  the  sum  represent- 
ing the  difference  found  by  the  Jury  in  the 
market  value  of  the  horses  in  Grand  Saline 
had  they  arrived  there  uninjured  and  their 
market  value  there  injured  as  they  were,  and 
the  recovery  awarded  appellee  of  both  that 
difference  and  the  $150  paid  by  him  for  feed 
was  a  double  recovery  to  the  extent  of.  said 
$150.  Hallway  Co  v.  Foster,  89  S.  W.  450; 
Railway  Co.  v.  Tuckett,  26  S.  W.  150. 

The  Judgment  will  be  so  reformed  as  to 
adjudge  a  recovery  In  appellee's  favor 
against  appellants  of  $426  (instead  of  $576), 
and  interest  thereon  from  October  9,  1917,, 
and  as  so  reformed  will  be  affirmed. 


DENMAN  et  aL  ▼.  PYLB  et  aL    (No.  00470 

(Court  of  Civil  Appeals  of  Texas!    Austin. 
March  12,  1919.) 

1.  appeal  and  kebob  <j=»230— necessity  op 
Objections  Below— Trial— Instructions. 

In  view  of  Rev.  St  1911,  art  1971,  as 
amended  by  Acta  83d  Leg.  c.  59,  f  8  (Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art.  1971),  a  for- 
mal bill  of  exceptions  to  the  charge  of  the  court 
is  not  required  on  appeal,  but  it  is  necessary 
that  objections  thereto  shall  be  presented  to 
the  court  before  the  charge  is  read  to  the  jury, 
otherwise  the  objection  is  waived. 

2.  Appeal  and  Ebbob  <g=»500(4)  —  Review— 
Recobd — Objection  Below. 

Treating  a  document  found  in  the  transcript 
as  an  objection  to  the  court's  charge,  directing 
a  verdict  for  one  of  defendants,  plaintiffs,  ap- 
pellants, are  not  entitled  to  have  such  act  of 
the  court  reviewed,  where  it  does  not  appear  the 
objections  filed  were  ever  presented  to  the 
judge. 

8.  Appeal  and  Ebbob  <8=>230— Fundamental 
Ebbob— Waives   bt   Failure   to   Comply 
with  Statute. 
Failure  to  comply  with  Rev.  St  1911,  art 
1971,  as  amended  by  Acts  33d  Leg.  c.  50,  f  8 
(Vernon's  Sayles*  Ann.  Civ.  St  1914,  art  1971), 
relating  to  exceptions,  waives  all  errors  in  a 
charge  or  instruction  given  to  the  jury,  Includ- 
ing fundamental  as  well  as  lesser  errors. 

Appeal  from  District  Court,  Bell  County* 
F.  M.  Spann,  Judge. 

Suit  by  R.  P.  Denman  and  another  against 
O.  P.  Pyle,  A.  P.  Williams,  and  B.  O.  Sims, 
Jr.    From  so  much  of  the  judgment  as  trans- 
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fen  their  cause  of  action  against  the  last- 
named  defendant  from  the  district  court  of 
Bell  county. to  the  district  court  of  Kleberg 
county,  plaintiffs  appeal.    Affirmed. 

Sam  D.  Ware,  of  Belton,  and  J.  H.  Evetts, 
of  Temple,  for  appellants. 

Claude  Pollard,  of  Houston,  and  E.  XL 
Crenshaw,  Jr.,  of  Klngsvllle,  for  appellees. 

KEY,  0.  X  R.  P.  Denman  and  E.  B.  Kelso 
brought  this  suit  against  O.  P.  Pyle,  alleging 
that  he  resided  In  Bell  county,  and  A.  P. 
WJMiams  and  B.  O.  Sims,  Jr.,  alleged  to  re- 
side in  Kleberg  county.  The  defendant  Sims 
filed  a  plea  of  privilege,  claiming  that  the 
court  had  no  Jurisdiction  of  his  person,  and 
that  he  was  entitled  to  a  change  of  venue  to 
Kleberg  county  as  to  the  cause  of  action  as- 
serted against  him.  The  trial  court  gave  a 
peremptory  instruction,  directing  the  jury  to 
find  in  Sims*  favor  on  his  plea  of  privilege, 
which  the  Jury  did,  upon  which  verdict  Judg- 
ment was  rendered,  transferring  the  plain- 
tiffs' suit  against  Sims  to  the  district  court 
of  Kleberg  county. 

The  case  between  the  plaintiffs  and  the 
other  defendants  was  submitted  to  the  jury 
upon  special  issues,  and  upon  the  verdict  re- 
turned, judgment  was  rendered  for  the  plain- 
tiffs, from  which  neither  party  has  appealed. 
The  plaintiffs  have  appealed  from  so  much  of 
the  judgment  as  transfers  their  cause  of  ac- 
tion against  the  defendant  B.  O.  Sims,  Jr., 
from  the  district  court  of  Bell  county  to  the 
district  court  of  Kleberg  county. 

[1]  The  correctness  of  that  judgment  de- 
pends entirely  upon  the  correctness  of  the 
charge  of  the  court  upon  that  phase  of  the 
case;  and  appellants  are  in  no  position  to 
complain  of  that  charge,  because  of  their - 
failure  to  comply  with  the  provisions  of 
article  1971  of  the  Revised  Statutes,  as 
amended  by  Act  33d  Leg.  c.  59,  {  3  (Ver- 
non's Saylea'  Ann.  Civ.  St.  1914,  art  1971). 
That  article  was  considered  by  our  Supreme 
Court  in  Railway  Co.  v.  Dickey,  108  Tex. 
126,  187  &  W.  184,  and  It  was  there  held 
that,  while  the  article  as  amended  does 
not  require  a  formal  bill  of  exception  to  the 
charge  of  the  court,  It  does  require  that  in 
order  to  complain  of  such  charge  on  appeal, 
It  Is  necessary  that  objections  thereto  shall 
be  presented  to  the' court  before  the  charge 
is  read  to. the  jury;  and  it  is  there  declared 
that  all  objections  not  so  made  and  presented 
Bhall  be  considered. as  waived. 

[2]  The  transcript  contains  the  following 
document: 

"Come  now  the  plaintiffs  and  except  to  the  fol- 
lowing paragraphs  of.  the  court's  charge,  to  wit : 

'   "To   paragraph  of  the  court's  charge 

the  plaintiffs  except  for  the  following  good  and 
sufficient  reasons,  to  wit : 

"First.  The  defendant  O.  P.  Pyle  is  a  neces- 
sary and  proper  party  to  said  suit  and  resides  in 
Bell  county,  Tex. 

"Second.  The.  pleadings  and  the  evidence  show 
that  O.  P.  Pyle  and  A.  P.  'Williams  were  part- 


ners in  the  transaction  of  the  sale  of  land  de- 
scribed in  plaintiffs'  petition. 

"Third.  The  pleadings  and  evidence  show 
that  the  defendants  .0.  P.  Pyle  and  A.  P.  Wil- 
liams were'  acting  as  agents  for  the  said  B.  O. 
Sims,  Jr.,  in  the  sale  of  said  lands,  and  that  the 
plaintiffs  are  alleging,  and  have  presented  evi- 
dence to  prove,  that  all  defendants  acted  in 
concert  In  selling  said  lands,  and  that  all  are 
primarily  liable  for  the  commissions  for  selling 
said  land,  and  that  said  B.  O.  Sims,  Jr.,  prom- 
ised and  agreed  to  pay  said  money  to  plaintiffs 
herein. 

"Fourth.  Because,  the  court  having  jurisdic- 
tion or  venue  of  a  necessary  or  proper  party, 
the  question  of  the  liability  of  the  nonresident 
party  was  a  proper  question  to  be  submitted  to 
the  jury,  under  proper  instructions  from  the 
court,  and  was  not  such  a  question  as  could  be 
decided  by  the  court.  J.  H.  Evetts,  Sam  D. 
Ware.  Filed  Jany.  29,  1918.  E.  E.  TJpshaw, 
District  Clerk,  Bell  Co.,  Texas." 

Treating  the  document  quoted  as  an  objec- 
tion to  the  court's  charge  directing  a  verdict 
for  the  defendant  Sims,  still  appellants  are 
not  entitled  to  hare  that  action  of  the  court 
reviewed,  because  it  does  sot  affirmatively 
appear  that  the  document  referred  to  waa 
ever  presented  to  the  trial  court  The  statute 
requires  that  such  objections  shall  be  pre- 
sented to  the  trial  Judge  before  the  charge 
is  read  to  the  Jury;  but  In  this  case  it  Is 
not  made  to  appear  that  the  objections, 
which  were  filed,  were  ever  presented  to  the 
Judge. 

Appellants  have  presented  several  assign- 
ments of  error,  but  they  are  all  predicated 
upSn  the  alleged. error  in  the  court's  charge 
directing  a  verdict  for  the  defendant  Sims, 
and  they  must  all  be  overruled. 

[1]  The  contention  that  the  action  of  the 
court  complained  of  constitutes  fundamental 
error  does  not  aid  appellants'  cause.  A  fail- 
ure to  comply  with  the  statute  referred  to  re- 
sults in  a  waiver  of  any  error  that  can  be 
waived,  though  such  error  may  be  fundamen- 
tal. We  see  no  reason  why  a  litigant  may  not 
waive  any  error  in  a  charge  or  instruction 
given  to  the  jury,  regardless  of  the  Impor- 
tance or  result  of  the  error.  The  statute  is 
as  comprehensive  as  It  could  well  be  made; 
and,  as  It  contains  no  exceptions,  we  think  it 
must  be  construed  to  include  fundamental 
as  well  as  other  kinds  of  error  in  a  charge. 
The  Legislature  had  the  power  to  so  frame 
the  law,  and  the  fact  that  one  of  the  results 
Is  to  deprive  appellate  courts  of  the  discre- 
tion they  formerly  had  to  reverse  cases  on 
account  of  fundamental  error  in  the  trial 
court's  charge,  though  not  complained  of  on 
appeal,  is  no  reason  why  the  Btatute  should 
not  be  enforced.  The  Legislature,  having  the 
power  to  enact  the  law  in  the  form  it  has 
been  enacted,  and  there  being  no  ambiguity 
about  Its  meaning,  Its  wisdom  should  pot  be 
a  matter  of  concern  to  the.  courts, 
-  No  reversible  error  has  been  pointed  .out 
and  the  judgment  Is  affirmed. 

Affirmed;    •  - 
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BUDD  t.  BURNETT  et  aL    (No.  148.) 

(Supreme  Court  of  Arkansas.    March  17,  19190 

1.  JUSTICES  Or  THE  PEACE  «>=»122(2)  —  DE- 
FAULT JUDQHENT— ENTRY  ON  DAY  NOT  AU- 
THORIZED—StTHHONS. 

Default  judgment  of  justice  of  the  peace  en- 
tered February  22d  was  void,  where  summons, 
directing  defendant  to  appear  March  3d,  was 
not  served  until  February  26th ;  judgment  hav- 
ing been  entered  on  day  not  authorized  by  sum- 
mons and  inconsistent  with  its  mandate. 

2.  Justices  of  the  Peace  «=>202(2)— Cer- 
txorari— Meritorious  Defense— Pleading. 

Petition  for  certiorari  to  quash  judgment  of 
a  justice  of  the  peace,  alleging  that  petitioner, 
the  judgment  debtor,  was  not,  when  sued,  nor 
at  any  other  time,  indebted  to  the  judgment 
creditor,  stated  a  meritorious  defense  to  the 
action  before  the  justice. 

Appeal  from  Circuit  Court,  Polk  County; 
J.  8.  Lake,  Judge. 

Petition  for  writ  of  certiorari  to  quash  the 
judgment  of  a  justice  of  the  peace  by  J.  D. 
Budd  against  L.  N.  Burnett  and  others. 
From  judgment  dismissing  the  petition,  peti- 
tioner appeals.  Reversed,  and  cause  remand- 
ed for  new  trial. 

Prickett  &  Pipkin,  of  Mens,  for  appellant 
B.  T.  Powell,  of  Mena,  for  appellees. 

HART,  J.  This  is  a  proceeding  by  J.  D. 
Budd  in  the  circuit  court  to  quash  the  judg- 
ment of  a  justice  of  the  peace  against  him 
in  favor  of  C.  B.  Lyons.  The  proceeding 
was  heard  in  the  circuit  court  upon  the  peti- 
tion for  the  writ  of  certiorari,  the  transcript 
of  the  record  of  the  justice  of  the  peace  and 
the  motion  of  C.  B  Lyons  to  dismiss  the  writ 
of  certiorari.  The  circuit  court  sustained  the 
motion  and  dismissed  the  petition.  Budd  has 
appealed. 

The  transcript  of  the  justice  of  the  peace 
shows  that  on  the  16th  day  of  February,  1915, 
C.  B.  Lyons  filed  before  the  justice  an  ac- 
count for  labor  against  J.  D.  Budd  for  $36.03. 
A  summons  was  issued  by  the  justice  return- 
able on  the  Sd  day  of  March,  1916.  The  re- 
turn at  the  constable  shows  that  it  came  to 
his  hands  on  the  17th  day  of  February,  1915, 
and  wsb  served  by  him  on  the  26th  day  of 
February,  1915,  by  delivering  a  true  copy  to 
J.  D.  Budd.  The  justice's  transcript  further 
shows  that  judgment  by  default  against  Budd 
In  favor  of  Lyons  was  rendered  on  the  22d 
day  of  February,  1915,  for  $86.03  and  costs; 
that  on  the  22d  day  of  July,  1915,  a  writ  of 
garnishment  was  issued  on  said  judgment 
against  the  First  National  Bank  of  Mena, 
Ark.,  and  that  on  August  7, 1915,  an  execution 
was  issued  on  said  judgment  and  delivered  to 
the  constable  of  the  township. 

The  above  facts  are  also  set  up  in  the  pe- 


tition for  the  writ  of  certiorari.  The  peti- 
tion also  sets  up  that  the  plaintiff  did  not 
know  that  there  was  a  judgment  against 
him  In  said  Justice  court  until  July  22,  1918, 
when  the  writ  of  garnishment  was  served  on 
the  First  National  Bank;  that  he  had  a  com- 
plete defense  to  said  action  Instituted  against 
him  by  Lyons  in  the  justice  court ;  and  that 
he  was  not  at  that  time,  nor  at  any  other 
time,  indebted  to  O.  B.  Lyons  in  any  sum 
whatever. 

[1]  The  circuit  court  erred  in  not  granting 
the  writ  of  certiorari.  It  appears  from  the 
transcript  of  the  justice  of  the  peace,  and  as 
well  from  the  allegations  of  the  complaint, 
which  are  not  denied,  that  the  default  Judg- 
ment against  Budd  was- entered  on  the  22d 
day  of  February,  1915.  The  summons  in  the 
case  was  not  served  until  the  26th  day  of 
February,  1915,  and  directed  him  to  appear 
on  March  8,  1915.  Therefore  the  Judgment 
Is  Illegal  and  void;  for  It  was  entered  upon 
a  day  not  authorized  by  the  summons,  and 
inconsistent  with  its  mandate,  and  conse- 
quently on  a  day  when  the  defendant  was  not 
bound  to  appear  in  court.  Woolford  and 
McKnlght  v.  Harrington,  2  Ark.  85,  and  Levy 
v.  Ferguson  Lumber  Co.,  51  Ark.  817,  11  S. 
W.  284. 

The  doctrine  laid  down  in  many  cases  that 
a  judgment  by  default,  entered  by  a  justice 
of  the  peace  on  a  summons  served  an  insuffi- 
cient number  of  days  before  the  return  day, 
is  merely  erroneous  and  not  void  has  no  ap- 
plication under  the  facts  presented  by  the 
record.  The  reason  for  the  holding  in  such 
cases  is  that  from  the  moment  of  the  serv- 
ice of  the  process  the  court  has  such  control 
over  the  litigants  that  all  its  subsequent  pro- 
ceedings, however  erroneous,  are  not  void, 
and  therefore  cannot  be  attacked  collaterally. 
See  Kerr  v.  Murphy  et  al.,  19  S.  D.  184,  102 
N.  W.  687,  69  L.  R.  A.  499,  8  Ann.  Cas.  1138, 
and  case  nqfe. 

[2]  Here  the  record  shows  that  the  Judg- 
ment was  rendered  before  the  summons  was 
served.  The  complaint  alleged  that  Budd 
was  not  at  the  time  he  was  sued,  nor  at  any 
other  time,  Indebted  to  Lyons.  This  con- 
stituted a  meritorious  defense  to  the  action. 
Therefore  the  transcript  of  the  record  of  the 
justice  of  the  peace  shows  that  the  Judgment 
was  absolutely  void,  and  the  remedy  against 
it  by  certiorari  was  complete.  Knight  v. 
Creswell,  82  Ark.  330,  101  S.  W.  754,  118 
Am.  St.  Rep.  74. 

The  principles  of  law  above  announced 
were  recognized  and  applied  In  Nelso  v.  Free- 
man, 206  S.  W.  667.  There  the  relief  by  cer- 
tiorari was  denied  because  the  party  seeking 
the  relief  had  appeared  before  the  justice 
of  the  peace  within  30  days  after  the  rendi- 
tion of  the  judgment  against  him  for  the  pur- 
pose of  quashing  the  judgment.     He  failed 
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to  appeal  from  the  Judgment  of  the  justice, 
refusing  to  do  so;  and  the  court  held  that 
his  failure  to  appeal  from  the  adverse  judg- 
ment barred  him  from  seeking  the  relief 
which  he  might  otherwise  have  obtained. 

Here  the  facts  are  essentially  different 
Budd  alleges  that  he  did  not  know  of  the 
judgment  against  him  in  the  justice  court 
until  July  22,  1015,  when  the  time  for  ap- 
peal had  expired ;  and  this  allegation  is  not 
denied.  It  follows  that  the  judgment  must 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 


(138  Ark.  181) 

WESTERN  CLAY  DRAINAGE  DIST.  et  al. 
v.  DAT  et  aL    (No.  149.) 

(Supreme  Court  of  Arkansas.    March  17,  1919.) 

1.  Appeal  and  Ekbob  «=»843(1)— Questions 
Determined— Private  Litigation. 

It  is  not  the  practice  of  the  Supreme  Court 
to  search  out  and  decide  all  the  questions  which 
might  be  said  to  be  presented  by  a  particular 
record,  but  in  private  litigation  the  court  Is 
content  to  pronounce  judgment  only  on  ques- 
tions on  which  a  decision  is  invoked. 

2.  Drains  <S=»17— Loans  bt  District  Di- 
rectors—Violation op  Statute  —  Person- 
al Liabilitt. 

Directors  of  a  drainage  district,  who  elect- 
ed to  loan  its  funds  on  terms  fixed  by  them- 
selves rather  than  those  fixed  by  Acts  1907,  p. 
890,  pursuant  to  which  the  district  was  or- 
ganised, are  personally  liable  for  the  loans. 

3.  Trial  «s»377(2)— Reopening  Case— Dis- 
cretion or  Court. 

No  abuse  of  discretion  was  shown  in  the 
failure  of  the  court  below  to  reopen  the  case 
after  submission  for  decision  to  consider  tes- 
timony by  deposition  taken  without  authority. 

4.  Appeal  and  Error  «=»837(10)— Review- 
Testimony  Not  Before  Trial  jDourt. 

The  Supreme  Court  cannot  consider  on  ap- 
peal testimony  which  was  not  properly  before 
the  court  below. 

5.  Drains  <S=»19  —  Drainage  District  — 
Employment  op  Attorney — Acceptance  op 
Services. 

Though  board  of  directors  of  drainage  dis- 
trict was  not  properly  in  session  when  contract 
for  employment  of  attorney  was  made,  but 
district  continued  to  accept  the  attorney's  serv- 
ices as  if  a  valid  contract  therefor  had  been 
made,  it  became  bound  to  pay  their  value. 

6.  Drains  <S=»20  —  Districts  —  Action 
Against  Officebs— Proper  Parties. 

In  suit  by  landowners  against  drainage  dis- 
trict directors  on  account  of  money  illegally 
loaned  to  themselves  and  others,  owners  having 
alleged  that  a  sum  was  loaned  the  attorney  for 
district,  asking  judgment  against  directors  for 
having  loaned  it,  the  attorney  was  a  proper 
party. 


7.  Attorney  and  Client    «=>166(3)— Attor- 
ney for  Drainage  District  —  Amount  op 
Fee — Sufficiency  of  Evidence. 
Allowance  by  chancery  court  to  an  attorney 
for  a  drainage  district  who  conducted  litigation 
to  a  successful  issue,  held  not  contrary  to  a  pre- 
ponderance of  the  evidence  as  to  the  amount 
of  a  proper  fee. 

Appeal  from  Clay  Chancery  Court;  Archer 
Wheatley,  Chancellor. 

Suit  by  D.  P.  Day  and  others  against  D. 
Hopson  and  others,  Individually  and  as  di- 
rectors of  the  Western  Clay  Drainage  Dis- 
trict, wherein  6.  B.  Oliver,  made  a  defend- 
ant by  amendment  of  the  complaint,  filed 
answer  and  cross-complaint  against  the 
drainage  district  From  the  decree,  the 
drainage  district  and  others  appeal.  Af- 
firmed. 

Appellees,  D.  P.  Day  and  other  landowners 
In  the  Western  Clay  drainage  district, 
brought  this  suit  against  D.  Hopson,  Joseph 
McCracken,  and  J.  H.  Magee,  individually, 
and  aa  directors  of  the  drainage  district,  for 
the  purpose  of  charging  the  directors  with 
personal  liability  for  various  sums  of  money 
derived  from  the  sale  of  the  bonds  of  the 
district  which  had  been  loaned  by  said  di- 
rectors to  themselves  and  to  other  persons 
In  violation  of  the  law.  There  was  a  prayer 
for  an  accounting  of  the  sum  so  loaned  and 
for  judgment  against  the  directors.  An 
amendment  to  this  complaint  was  filed  in 
which  the  names  of  the  persons  who  had 
borrowed  this  money  was  alleged,  and  these 
persons  were  made  parties  defendant,  pur- 
suant to  the  prayer  of  the  amendment  to  the 
complaint  although  no  judgment  was  prayed 
against  any  of  the  persons  named  In  the 
amendment  Among  the  persons  so  named 
in  the  amendment  was  6.  B.  Oliver,  who 
filed  an  answer  and  cross-complaint  against 
the  drainage  district.  In  this  answer  Oliver 
admitted  having  borrowed  the  sums  alleged 
to  be  due  In  the  complaint  but  by  way  of 
cross-complaint  against  the  drainage  district 
alleged  that  the  drainage  district  was  In- 
debted to  him  in  the  sum  of  $2,500  for  pro- 
fessional services.  His  cross-complaint  was 
so  amended  as  to  allege  the  sum  due  for 
services  to  be  $3,500.  The  appellant  drainage 
district  filed  a  motion  to  strike  out  the 
name  of  Oliver  as  a  party  defendant  and 
also  a  motion  to  strike  out  the  cross-com- 
plaint of  Oliver  and  a  demurrer  to  his  an- 
swer and  cross-complaint  all  of  which  were 
overruled  and  exceptions  were  saved  by  the 
drainage  district  The  drainage  district  then 
filed  its  answer  to  the  cross-complaint  of 
Oliver,  In  which  liability  In  any  sum  for 
services  rendered  was  denied. 

The  drainage  district  was  organized  pur- 
suant to  an  act  of  the  General  Assembly  of 
1907  (Act  No.  368,  Acta  1907,  p.  890)  and  the 
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amendments  thereto,  and  D.  Hopson,  A.  B. 
McKinney,  and  H.  H.  Williams  were  appoint- 
ed directors  of  said  district  McKlnney  and 
Williams,  upon  the  expiration  of  their  terms, 
were  succeeded  by  appellants  McCracken 
and  Magee.  The  act  authorized  the  directors 
to  divide  the  district  into  subdistrlcts,  and 
pursuant  to  this  authority  five  of  these  sub- 
districts  were  organized.  The  act  provided 
that  the  directors  might  issue  bonds  for 
the  purpose  of  raising  the  necessary  funds 
to  construct  the  proposed  Improvement,  in 
any  subdistrict,  and  that  only  the  lands 
in  a  particular  subdistrict  should  be  liable 
for  the  bonded  Indebtedness  incurred  in  con- 
structing the  improvement  in  that  subdis- 
trict. The  act  further  provided  that  none 
of  these  bonds  should  be  sold  for  a  price 
less  than  96  cents  on  the  dollar.  Subdistrict 
No.  1  was  organised,  and  $100,000  in  bonds 
were  issued  for  its  account,  and  the  records 
of  the  district  show  that  these  bonds  were 
sold  for  83  cents,  which  was  $2,000  less  than 
the  minimum  price  for  which  they  could 
legally  have  been  sold.  It  was  explained, 
however,  by  the  directors  of  the  district  that 
the  bonds  had  in  fact  been  sold  for  96  cents, 
and  that  $2,000  was  allowed  the  purchaser 
for  having  the  bonds  printed  and  for  certain 
other  expenses  incident  to  their  Issuance. 
Later  four  other  subdistrlcts  were  organized 
and  bonds  were  Issued  for  the  account  of 
each  of  them,  so  that  for  the  entire  district 
bonds  in  excess  of  $400,000  were  issued. 

The  act  creating  the  district  authorized 
the  directors  to  loan  the  money  of  the  various 
subdistrlcts  until  needed  to  pay  the  cost  of 
the  proposed  improvements,  and  to  take 
as  security  therefor  first  mortgage  bonds  on 
real  estate.  After  selling  the  bond*,  the 
directors  proceeded  to  make  loans  of  money 
to  themselves  and  to  numerous  other  parties. 
These  loans  appear  to  have  been  made  with- 
out regard  to  the  requirements  of  the  act 
authorizing  them,  and  the  directors  seek 
rather  to  defend  their  good  faith  than  the 
legality  of  their  actions. 

Upon  the  filing  of  the  suit  by  the  land- 
owners the  directors  and  certain  of  the 
borrowers  began  to  comply  with  the  law, 
either  by  repaying  the  loans  or  by  giving 
the  mortgages  required  by  law,  so  that  at  the 
time  of  the  final  hearing  most  of  the  money 
had  been  legally  accounted  for.  It  appears, 
however,  that  certain  loans  were  made  of 
funds  belonging  to  two  of  the  subdistrlcts 
which  had  not  been  repaid  or  secured  as  re- 
quired by  law,  and  as  to  these  subdistrlcts 
no  relief  as  prayed  was  granted  the  land- 
owners for  the  reason  stated  by  the  court  be- 
low that  none  of  them  owned  land  in  these 
subdistrlcts,  and  were  not  therefore  inter- 
ested in  those  funds.  Tne  court,  however, 
found  the  balances  due  to  the  subdistrlcts 
In  which  the  lands  of  the  plaintiffs  were 
situated,    and    rendered    Judgment    against 


those  borrowers  and  the  directors  person- 
ally. There  was  no  controversy  as  to  the 
sum  loaned  Oliver,  who  offered  to  pay  the 
balance  due  by  him  after  deducting  a  fee 
for  legal  services  which  he  claimed.  The 
court  fixed  Oliver's  fee  at  $2,000,  and  both 
Oliver  and  the  district  have  appealed  from 
this  allowance.  The  court  also  held  that 
the  cause  of  action  against  the  directors  for 
the  $2,000  representing  the  price  at  which 
the  bonds  of  subdistrict  No.  1  had  been  sold 
below  the  minimum  price  fixed  by  law  was 
barred  by  the  statute  of  limitations.  The 
directors  have  appealed  from  the  decree  fix- 
ing personal  liability  against  them  for  the 
sums  of  money  loaned  in  violation  of  the 
law,  and  from  the  allowance  of  the  fee  to 
Oliver;  and  the  director  McCracken  makes 
the  separate  defense  that  he  was  not  a  mem- 
ber of  the  board  at  the  time  the  loans  were 
made.  Other  facts  will  be  stated  in  the 
opinion  in  connection  with  the  discussion  of 
the  points  stated,  above. 

F.  G.  Taylor,  of  Corning,  for  appellants. 

J.  F.  Gautney,  of  Jonesboro,  and  J.  L. 
Taylor  and  G.  B.  Oliver,  both  of  Corning,  for 
appellees. 

SMITH,  J.  (after  stating  the  facts  as 
above).  A  very  forceful  argument  Is  made 
in  the  brief  of  counsel  for  the  landowners 
to  the  effect  that  the  court  below  erroneous- 
ly held  the  cause  of  action  for  the  recovery 
of  the  $2,000  Item  to  be  barred  "by  the  stat- 
ute of  limitations,  and  that  the  court  was 
also  In  error  in  holding  that  the  landowners 
bringing  this  suit  had  no  right  to  call  the 
directors  to  account  for  the  loans  of  money 
belonging  to  the  subdistrlcts  in  which  they 
owned  no  land.  These  landowners,  how- 
ever, prayed  no  cross-appeal;  and,  as  no  one 
else  raises  these  questions,  we  dispose  of 
them  by  saying  that  they  are  not  properly 
presented  for  our  decision. 

[1]  In  this  connection,  it  might  be  said 
that  the  drainage  district,  which  has  ap- 
pealed and  which  could  therefore  raise  these  ' 
questions,  has  not  done  so.  It  is  not  the 
practice  of  this  court  to  search  out  and  de- 
cide all  the  questions  which  might  be  said 
to  be  presented  by  a  particular  record.  In 
private  litigation  the  court  is  content  to 
pronounce  judgment  upon  those  questions 
only  upon  which  a  decision  is  invoked. 

[2]  Both  Hopson  and  McCracken  have 
appealed  from  so  much  of  the  decree  of  the 
court  below  as  holds  them  personally  liable 
for  the  loans  of  money  made  in  contraven- 
tion of  the  statute.  But  we  think  the  de- 
cree in  this  respect  should  be  affirmed.  The 
act  prescribed  the  terms  upon  which  the 
funds  of  the  district  might  be  loaned,  and 
if  the  directors  wished  to  escape  any  per- 
sonal liability  on  that  account  they  should 
have  complied  with  the  law  In  making  these 
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loans.  Inasmuch  as  they  elected  to  loan 
the  money  upon  terms  fixed  by  themselves 
rather  than  upon  the  terms  prescribed  by 
law,  the  loans  must  be  treated  as  If  they 
were  unauthorized  by  law  and  the  direc- 
tors held  responsible  for  any  loss  thus  In- 
curred. Director  McCracken  seeks  to  escape 
this  liability  by  saying  that  he  was  not  a 
director  when  the  loans  were  originally  made. 
But  It  affirmatively  appears  that  he  was 
present  at  a  director's  meeting  at  which  the 
landowners  requested  the  directors  to  bring 
suit  or  to  authorize  suits  to  be  brought  to 
recover  the  unlawful  loans,  and  McCracken 
refused  to  consent  to  this  action  upon  the 
ground  that  such  suits  would  result  in  a 
receivership  for  the  entire  district;  and  fur- 
ther that  he  thereafter  consented  to  the 
renewal  of  various  loans  as  .they  matured, 
without  taking  the  security  required  by  the 
law. 

[J,  4]  It  is  very  earnestly  insisted  on  be- 
half of  the  drainage  district  that  the  court 
below  should  have  stricken  the  answer  and 
cross-complaint  of  Oliver  from  the  flies,  and 
that  the  fee  finally  allowed  him  was  exces- 
sive. And  upon  his  cross-appeal  Oliver  In- 
sists that  the  fee  allowed  was  inadequate. 
In  support  of  his  contention  that  the  fee 
allowed  him  was  inadequate  Oliver  insists 
that  we  should  consider  the  testimony  taken 
in  his  behalf  and  found  In  certain  deposi- 
tions which  have  been  brought  up  by  cer- 
tiorari. The  cause  appears,  however,  to  have 
been  submitted  to  the  court  for  decision  on 
the  26th  of  June,  1918,  and  the  depositions 
were  taken  between  that  date  and  July 
18th,  the  date  on  which  the  court  below  pro- 
nounced a  final  decree.  The  court  had  pre- 
viously fixed  the  time  within  which  the 
testimony  should  be  taken,  and  had  appor- 
tioned a  given  number  of  days  to  each  of  the 
parties.  This  time  had  expired  some  days 
before  the  cause  was  submitted,  and  during 
the  allotted  time  much  testimony  was  taken, 
and  It  does  not  appear  that  the  court  was 
requested  to  extend  the  time  for  further 
proof  before  taking  the  case  under  submis- 
sion, and  no  abuse  of  discretion  Is  shown 
in  the  failure  of  the  court  below  to  reopen 
the  case  for  the  purpose  of  considering  testi- 
mony which  was  taken  without  authority. 
As  the  testimony  was  not  properly  before  the 
court  below,  we  cannot  consider  It  now. 

[6,  6}  The  point  is  made  that  the  board 
of  directors  of  the  district  was  not  properly 
In  session  when  the  contract  for  Oliver's  em- 
ployment was  entered  into.  This  point  is 
answered,  however,  by  saying  that  there- 
after the  district  continued  to  accept  Oliver's 
services  as  If  a  valid  contract  therefor  had 
been  made,  and  we  proceed  to  consider  the 
value  of  these  services  as  shown  by  the 
testimony  taken  on  that  issue.  Before  doing 
so,  however,  we  take  occasion  to  say  that 
no  error  was  committed  in  refusing  to  strike 


Oliver's  answer  and  cross-complaint  from  the 
files.  The  complaining  landowners,  had  al- 
leged In  their  amended  complaint  the  sum 
of  money  loaned  Oliver,  and  there  was  no 
controversy  about  the  correctness  of  the 
sum  alleged  to  have  been  loaned  him;  and. 
while  the  landowners  did  not  ask  Judgment 
against  Oliver  for  this  sum,  they  did  ask 
judgment  against  the  directors  for  having 
loaned  Oliver  the  money  stated,  and  it  there- 
fore appears  that  in  the  proceeding  to  which 
Oliver  was  made  &  party  Judgment  was  pray- 
ed against  the  directors  for  the  money  loaned 
Oliver.  So  that,  even  If  Oliver  were  not 
a  necessary  party,  he  was  a  proper  party  to 
have  before  the  court  in  adjudicating  the 
liability  of  the  directors  for  money  loaned 
him;  and,  while  the  directors  against  whom 
the  judgment  was  asked  on  account  of  their 
loan  made  to  Oliver  were  the  parties  who 
asked  that  the  cause  of  action  as  against 
Oliver  be  dismissed,  we  think  no  abuse  of 
discretion'  Is  showa.  by  the  failure  of  the 
court  to  dismiss  the  cause  as  to  Oliver. 

[7]  Oliver  took  the  depositions  of  seven 
lawyers  on  the  question  of  the  fee  he  was 
entitled  to  charge,  and  all  these  witnesses 
placed  the  fee  at  a  larger  sum  than  the 
charge  made.  On  behalf  of  the  district  the 
testimony  of  eight  lawyers  was  taken,  all  of 
whom  placed  the  fee  at  a  smaller  sum  than 
Oliver  sought  to  charge.  The  testimony 
of  the  attorneys  in  Oliver's  behalf  was  taken 
in  response  to  a  hypothetical  question  pre- 
pared by  him,  and  that  in  behalf  of  the  dis- 
trict upon  a  hypothetical  question  prepared 
by  the  attorney  for  the  district.  These  ques- 
tions were  lengthy,  and  will  not  be  restated 
here;  but  upon  a  comparison  of  the  two  hypo- 
thetical questions  we  are  of  the  opinion 
that  the  question  propounded  by  Oliver  pre- 
sents more  fully  than  the  other  the  facts  In 
the  case  upon  which  the  opinion  of  the  at- 
torneys should  have  been  based. 

Briefly  restated,  these  facts  are  as  fol- 
lows: This  court,  In  the  case  of  Caton  v. 
Western  Clay  Drainage  District,  87  Ark.  8. 
112  S.  W.  143,  upheld  the  validity  of  the 
organization  of  this  drainage  district  and 
the  assessment  of  the  benefits  thereunder. 
Later,  in  the  case  of  Martin  v.  Reynolds,  125 
Ark.  163,  188  S.  W.  4,  we  decided  that  a 
special  statute  creating  a  certain  drainage 
district  was  void  on  its  face  for  the  reason 
that  it  made  an  unauthorized  discrimina- 
tion in  the  property  to  be  assessed  for  taxa- 
tion to  pay  for  the  improvement  authorized. 
The  section  of  the  statute  condemned  In 
the  last-cited  case  was  an  exact  copy  of  a 
section  of  the  act  creating  the  Western  Clay 
drainage  district.  Thereafter  the  landowners 
who  brought  this#  suit,  together  with  other 
landowners  of  the"  district,  employed  counsel 
to  resist  the  collection  of  further  assess- 
ments of  benefits  against  the  lands  In  this 
drainage  district.    It  was  shown  that  these 
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landowners  bad  agreed  to  pay  these  attor- 
neys a  given  per  cent  of  the  assessments 
then  remaining  unpaid  In  the  event  that  the 
proposed  litigation  was  conducted  to  a  suc- 
cessful Issue.  The  fee  thus  contracted  for 
would  have  approximated  $10,000.  At  that 
time  the  district  had  been  In  operation  for 
nine  years,  and  had  Issued  and  sold  bonds 
to  the  amount  of  $419,000,  and  practically  all 
of  its  work  in  four  subdlstrlcts  bad  been 
completed  by  the  expenditure  of  more  than 
$300,000,  and  about  149  mites  of  ditches 
and  25  miles  of  levees  had  been  constructed. 
It  was  shown  by  the  testimony  of  the  engi- 
neer of  the  district  that  the  annual  cost  of 
maintenance  of.  the  completed  work  was 
$3,000  to  $5,000,  and  that  the  assessed,  and 
actual  benefits  of  the  Improvement  to  the 
property  In  the  district  largely  exceeded  their 
cost,  and  that  their  value  depended  on  their 
maintenance  and  upkeep.  Oliver  conducted 
this  litigation  to  a  successful  issue,  as  ap- 
pears from  the  decision  of  this  court  in  the 
case  of  Curtis  v.  Hopson.  127  Ark.  344,  ISA 
8.  W.  951,  and  we  cannot  say  that  the  action 
of  the  chancellor  in  allowing  a  fee  of  $2,000 
for  the  services  performed  was  contrary 
to  the  preponderance  of  the  evidence  in  the 
case,  or  that  a  larger  fee  should  have  been 
allowed,  and  the  allowance  of  that  fee  will 
therefore  be  affirmed. 

No  reversible  error  appearing,  upon  a  con- 
sideration of  the  whole  record,  the  decree 
of  the  court  below  will  be  affirmed. 


(138  Ark.  88) 

OHAPIN  v.  QUISENBERRY  et  aL 
(No.  146.) 

(Supreme  Court  of  Arkansas.    March  17,  1910.) 

Judicial  Saz.es   <8=>31(1)  —  Inadequacy  or 
Price  —  Cibcumstances   Prejudicial   to 
Owner— Refusal  or  Confirmation. 
Where,  on  sale  of  realty  by  court  commis- 
sioner,  property  brought  a  grossly  inadequate 
price,   having   been    worth    about   $1,500,    and 
successful  bid  having  been  for  $805  only,  and 
the  sale  was  attended  with  circumstances  work- 
ing out  a  harsh  result  against  the  interests  of 
the  owner,  though  the  purchaser  himself  was 
guilty  of  no  fraud  or  misconduct,  court  was 
justified  in  refusing  confirmation. 

Appeal  from  Benton  Chancery  Court;  Ben 
F.  McMaban,  Chancellor. 

Proceeding  for  confirmation  of  sale  of 
realty  by  Court's  Commissioner,  by  J.  L.  Chap- 
in  against  B.  W.  Quisenberry  and  others. 
From  decree  refusing  confirmation,  petitioner 
appeals.    Affirmed. 

Appellant  pro  se. 

Duty  &  Duty,  of  Rogers,  for  appellees. 


McCULLOCH,  C.  J.  This  appeal  Is  from 
a  decree  refusing  confirmation  of  the  sale  of 
real  estate  made  by  the  court's  commissioner. 
The  grounds  of  the  decision  In  refusing  con- 
firmation were  that  the  price  for  which  the 
property  sold  was  grossly  Inadequate,  and 
that  appellee  was  misled  and  deterred  from 
attending  the  sale  by  a  statement  of  the  at- 
torney for  the  plaintiffs  in  the  decree  under 
which  the  sale  was  made  to  the  effect  that 
he  would  bid  the  amount  of  the  decree.  Ap- 
pellant was  the  purchaser  at  the  sale,  and 
$805  was  the  amount  of  his  bid.  He  was  not 
a  party  to  the  original  action  In  which  the  de-' 
cree  was  rendered,  and  that  decree  was  in 
favor  of  John  M.  Davis,-  as  state  bank  com- 
missioner, in  control  of  the  assets  of  the  de- 
f  irhct  Bank  of  Rogers,  for  recovery  of  the  sum 
of  $1,307.33,  and  In  favor  of  John  Schaap  & 
Sons  Drug  Company  for  $281.70.  The  decree 
was  for  foreclosure  of  liens  in  favor  of  those 
parties  against  the  property  In  controversy, 
which  was  a  house  and  lot  In  Rogers,  Ark. 

The  testimony  shows  that  the  fair  market 
value  of  the  property  was  about  $1,500.  Sev- 
eral witnesses  testified  on  that  subject,  and 
their  estimates  of  value  range  from  $1,200  to 
$2,000.  The  court  could  have  reached  the 
conclusion  from  this  testimony  that  the  prop- 
erty was  worth  at  least  $1,500,  or  perhaps 
$1,600.  The  testimony  also  shows  that  the 
attorney  for  the  plaintiffs  In  the  original  liti- 
gation stated  to  the  attorney  for  appellee, 
Quisenberry,  who  was  defendant  In  the  orig- 
inal suit,  against  whom  the  Hens  were  assert- 
ed, that  he  would  attend  the  sale  and  bid  the 
amount  of  the  original  decrees,  which  aggre- 
gated about  $1,600,  and  that  said  appellee 
and  her  attorney,  supposing  that  the  property 
would  thus  be  made  to  bring  at  least  $1,600, 
were  Induced  to  remain  away  from  the  sale. 
There  was  also  testimony  to  the  effect  that 
the  statement  of  the  attorney  for  the  original 
plaintiffs  was  communicated  to  another  per- 
son, who  contemplated  attending  the  sale  and 
bidding,  but  refrained  from  doing  so  In 
reliance  on  the  statement  that  plaintiffs 
would  bid  as  much  as  $1,600. 

We  have  a. case,  therefore  where  the  prop- 
erty brought  a  grossly  inadequate  price,  and 
also  where  there  were  circumstances  attend- 
ing the  sale  which  worked  out  a  harsh  result 
against  the  interests  of  the  owner  of  the 
property.  Appellant  himself  was  guilty  of  no 
fraud  or  misconduct,  but  he  purchased  the 
property  at  an  inadequate  price,  and  that, 
together  with  the  circumstances  which  pro- 
duced the  hardship  on  the  owner  of  the  prop- 
erty, was  sufficient  to  justify  the  court  in  re- 
fusing confirmation. 

The  facts  of  the  case  bring  it  within  the 
rule  announced  by  this  court  in  the  following 
cases :  Stevenson  v.  Oault,  131  Ark.  397, 109 
S.  W.  112.  Ann.  Gas.  1918B,  433:  Hawkins  v. 
Jones,  131  Ark.  478,  199  S.  W.  549;   Moore  v. 


«=>For  other  cases  sea  same  toplo  and  KET-NUMBEB  In  ail  Ker-Numborad  Digest*  and  lutes** 


Digitized  by 


Google 


342 


210  SOUTHWESTERN  REPORTER 


(Arte 


McJndkins,  206  S.  W.  445.    Under  these  dr- 
camstancee,  we  cannot  say  the  chancellor 
erred  In  refusing  confirmation  of  the  sale. 
Affirmed. 

HUMPHREYS,  J,  not  participating. 


(138  Ark.  168) 

BART,  v.  ELLISON  et  aL    (No.  188.) 

(Supreme  Court  of  Arkansas.    March  10,  1919.) 

1.  Action  «=>50(3)— Appeal  and  Ebbob  «=» 
1039(9),  1040(10)— Harmless  Ebbob— Mis- 
joinder of  Causes  or  Action. 

Where  17  parties,  as  plaintiffs,  sued  defend- 
ant for  damages  growing  out  of  the  sale  of  seed 
oats,  all  the  sales  being  made  at  the  same  time, 
for  the  same  price,  and  under  identical  contracts, 
each  plaintiff  alleging  in  a  separate  count  his 
cause  of  action,  it  was  not  prejudicial  error  for 
the  court  to  overrule  a  demurrer  for  misjoinder 
and  a  motion  to  require  plaintiffs  to  elect  to 
dismiss  as  to  all  except  one  of  the  plaintiffs, 
since  the  court,  in  the  exercise  of  a  reasonable 
discretion,  under  Acts  1905,  p.  798,  might  have 
consolidated  the  actions  if  they  had  been  sepa- 
rately brought. 

2.  Pleading  «=»377— Necessity  o»  Proof— 
Damages— Failure  to  Dent. 

In  view  of  Kirby's  Dig.  |  6187,  providing 
that  allegations  of  value  or  of  amount  of  dam- 
age shall  not  be  considered  as  true  by  the  fail- 
ure to  controvert  them,  it  was  error  to  render 
judgment  for  plaintiffs  in  a  suit  for  damages 
arising  from  the  sales  of  worthless  oat  seed,  on 
their  verified  allegations  as  to  the  amount  of 
damages  without  proof  thereof. 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty;  A.  B.  Priddy,  Judge. 

Action  by  Ruff  Ellison  and  others  against 
R.  D.  Earl,  doing  business  as  Earl  Bros.  & 
Co.  From  a  judgment  for  plaintiffs,  defend- 
ant appeals.     Reversed  and  remanded. 

Seventeen  parties,  the  appellees,  as  plain- 
tiffs, instituted  this  action  In  the  Justice 
court,  against  R.  D.  Earl,  doing  business  un- 
der the  firm  name  of  Earl  Bros.  &  Co.,  the 
defendant. 

Each  of  the  plaintiffs,  In  a  separate  count, 
set  up  that  on  or  about  the  1st  day  of  Feb- 
ruary, 1917,  he  purchased  from  the  defend- 
ant a  certain  quantity  of  Burt  oats  for  seed ; 
that  he  told  the  defendant  that  he  wished 
the  oats  for  seed;  that  the  defendant  "false- 
ly and  fraudulently '  stated  to  the  plaintiff 
that  he  would  guarantee  said  oats  to  be  the 
genuine  Burt  oats,  and  that  they  would 
germinate;  that  plaintiff,  relying  upon  said 
guaranty,  purchased  said  oats  and  planted 
same;  but  they  would  not  germinate  and 
were  entirely  worthless,  and  were  not  the 
genuine  Burt  oats ;  that  said  representations 
were  false  and  untrue."    Each  of  the  plain- 


tiffs, In  each  of  the  separate  counts,  desig- 
nated the  number  of  bushels  of  oats  purchas- 
ed by  him  and  the  amount  of  damages  he 
had  sustained,  by  reason  of  the  alleged  false 
representation,  on  account  of  the  worthless 
oats,  and  also  the  amount  of  damages  he 
had  sustained  In  loss  of  rent,  time  and  ex- 
pense In  preparing  the  soil  and  sowing  the 
oats,  and  prayed  judgment  for  damages.  All 
of  the  plaintiffs  joined  In  a  prayer  for  judg- 
ment for  damages  for  the  aggregate  amount 
of  the  sums  paid  by  each  of  them  for  the 
oats,  and  also  for  the  aggregate  amount  of 
the  damages  sustained  by  them  for  the  loss 
of  time,  and  expense  In  preparing  the  soil 
and  planting  the  oats,  and  in  the  loss  of 
rent 

The  case  was  appealed  to  the  circuit  court 
The  defendant  filed  a  special  demurrer,  In 
which  he  set  up  that  there  was  a  misjoinder 
of  parties  plaintiff  and  a  misjoinder  of  caus- 
es of  action,  and  that  the  court  was  there- 
fore without  Jurisdiction.  The  demurrer 
was  overruled.  The  defendant  then  filed  a 
motion  to  require  the  plaintiffs  to  elect  as 
to  each  cause  of  action  and  as  to  which  plain- 
tiff should  prosecute  the  suit,  and  that  the 
cause  of  action  as  to  all  other  plaintiffs  be 
dismissed.  The  motion  was  overruled.  The 
defendant  elected  to  stand  upon  his  demur- 
rer and  motion,  and  refused  to  plead  further. 

Thereupon,"  as  the  record  recites,  "this 
cause  coming  on  to  be  heard,  same  was  sub- 
mitted to  the  court  upon  the  complaint  of 
the  plaintiffs,  which  was  sworn  to  and  ver- 
ified by  the  plaintiffs,  and,  the  court  being 
well  and  sufficiently  advised,  doth  find  that 
the  plaintiff,  Ruff  Ellison,  Is  entitled  to  judg- 
ment against  the  defendant  In  the  sum  of 
$36.80." 

Then  follows  consecutively  a  recital,  nam- 
ing each  of  the  other  plaintiffs,  and  the 
amount  of  the  judgment  to  which  he  was  en- 
titled, and  a  judgment  In  his  favor  for  that 
sum.    The  recital  concludes: 

"It  is  further  ordered  and  adjudged  that  each 
of  the  above-named  plaintiffs  have  and  recover 
of  and  from  the  defendants  all  their  costs  in  this 
suit,  laid  out  or  expended,  for  which  let  execu- 
tion issue." 

The  appellant  duly  excepted  to  the  ruling 
of  the  court  in  overruling  his  demurrer  to  the 
complaint  and  his  motion  requiring  the  plain- 
tiffs to  elect  and  in  rendering  judgment 
against  him,  and  from  the  judgment  render- 
ed prosecutes  this  appeal. 

Calvin  Sellers  and  W.  P.  Strait,  both  of 
Morrllton,  for  appellant 
Edward  Gordon,  of  Morrllton,  for  appellees. 

WOOD,  JT.  (after  stating  the  facts  as  above). 
[1]  First  The  court  did  not  err  In  over- 
ruling the  demurrer  nor  In  overruling  the 
motion  to  require  the  appellees  to  elect  to 
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dismiss  the  complaint  as  to  all  except  one 
of  the  plaintiffs.  Act  339  of  the  Acts  of  1905, 
p.  798,  provides: 

"When  causes  of  action  of  a  like  nature  or 
relative  to  the  same  question,  are  pending  before 
any  of  the  circuit  or  chancery  courts  of  this 
state,  the  court  may  make  such  orders  and  rul- 
ings concerning  the  proceedings  therein  as  may 
be  conformable  to  the  usages  of  courts  for  avoid- 
ing unnecessary  costs  or  delay  in  the  adminis- 
tration of  justice,  and  may  consolidate  said 
causes  when  it  appears  reasonable  to  do  so." 

The  several  causes  of  action  in  the  single 
complaint  In  separate  counts,  In  which  each 
plaintiff  Is  named,  grew  out  of  precisely  the 
same  character  of  contract  entered  Into  on 
the  same  day  for  the  purchase  of  the  same 
kind  of  oats  and  at  the  same  price;  the 
only  difference  in  the  several  contracts  be- 
ing in  the  amount  of  oats  purchased.  While 
the  difference  In  the  quantity  of  oats  pur- 
chased by  each  of  the  several  plaintiffs  and 
the  difference  in  the  loss  of  rent,  time,  and 
expense  In  preparing  the  soil  and  sowing 
the  oats  necessarily  caused  a  difference  In 
the  measure  of  damages  for  each  of  the  sev- 
eral plaintiffs,  nevertheless,  there  was  such 
a  similarity  In  the  nature  of  the  causes  of 
action  as  to  bring  the  several  causes  strictly 
within  the  provisions  of  the  above  statute. 

The  purpose  of  the  statute,  as  expressed 
therein,  is  "for  avoiding  unnecessary  costs 
or  delay  In  the  administration  of  justice." 
It  can  readily  be  seen  that  the  time  of  the 
court  would  be  greatly  conserved  and  the  ex- 
pense of  litigants  and  taxpayers  would  be 
considerably  reduced  by  combining  these 
several  causes  of  action  Into  one  for  the 
purpose  of  trial.  The  language,  "may  con- 
solidate said  causes  when  It  appears  reason- 
able to  do  so,"  shows  that  a  broad  discre- 
tion was  Intended  to  be  conferred  upon  trial 
courts  In  applying  the  statute  In  order  to 
effectuate  its  advantageous  purposes. 

Our  statute  for  the  consolidation  of  causes, 
supra,  is  almost  a  literal  copy  of  section  921, 
R.  S.  (TJ.  S.  Comp.  St.  {  1547). 

In  Mutual  Life  Ins.  Co.  v.  Hillmon,  145  TJ. 
S.  285-293,  12  Sup.  Ct  909,  36  L.  Ed.  706, 
there  was  a  single  plaintiff  who  brought  a 
cause  of  action  against  several  defendants. 
In  which  the  defense  to  the  cause  of  action 
was  the  same.  The  trial  court  consolidated 
the  actions  for  trial  "because  they  appeared 
to  the  court  to  be  of  like  nature  and  relative 
to  the  same  question,  because  it  would  avoid 
unnecessary  costs  and  delay,  and  because  It 
was  reasonable  to  do  so,  and  was  within  the 
discretionary  power  of  the  court,  under  sec- 
tion 921  of  the  Revised  Statutes." 

The  Supreme  Court  of  the  United  States 
in  approving  the  order  of  consolidation  for 
trial  said: 

'The  learning  and  research  of  counsel  have  pro- 
duced no  instance  in  this  country,  in  which  such 


an  order,  made  In  the  exercise  of  the  discretion- 
ary power  of  the  court,  unrestricted  by  statute, 
has  been  set  aside  on  bill  of  exceptions  or  writ  of 
error." 

The  same  ruling  would  be  applicable,  of 
course,  where  there  were  several  plaintiffs 
against  one  defendant.  See  Rose  Mfg.  Co. 
v.  Whltehouse  Mfg.  Co.  et  al.  (C.  C.)  193  Fed. 
69. 

In  evoking  the  sound  discretion  of  the 
court,  each  case  must  depend  largely  upon 
Its  own  peculiar  circumstances  to  determine 
whether  the  discretion  of  the  court  has  been 
reasonably  exercised. 

If  separate  suits  had  been  brought  by  each 
of  the  appellees  against  the  appellant,  it  Is 
manifest  that  the  court  under  the  above 
statute  would  not  have  abused  Its  discretion 
In  ordering  the  suits  consolidated  for  trial. 
Such  being  the  case,  It  was  not  prejudicial 
error  to  refuse  to  require  the  appellees  to 
elect  to  proceed  separately  In  the  trial  of  the 
cases.  There  was  not  enough  difference  In 
the  testimony  upon  which  each  of  the  appel- 
lees relied  to  produce  Inextricable  confusion, 
and  therefore  the  court  was  justified  in  its 
ruling.  See  Waters-Pierce  Oil  Co.  v.  Van 
Elderen,  84  Ark.  556,  106  S.  W.  947 ;  Mahon- 
ey  v.  Roberts,  86  Ark.  130,  110  S.  W.  225; 
Ashford  v.  Richardson,  88  Ark.  128,  113  S. 
W.  808 ;  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Raines, 
90  Ark.  484,  119  S.  W.  266;  American  Ins. 
Co.  v.  Haynle,  91  Ark/61, 120  S.  W.  825;  Fi- 
delity Phenlx  Fire  Ins.  Co.  v.  Friedman, 
117  Ark.  77,  174  S.  W.  215;  Beatrice  Cream- 
ery Co.  v.  Gamer,  119  Ark.  564, 179  S.  W.  160. 

[2]  Second.  After  the  demurrer  and  the 
motion  to  elect  were  overruled,  the  appellant 
stood  upon  his  pleadings  and  refused  to  plead 
further,  and  the  court  proceeded  thereupon 
to  render  judgment  for  the  several  plaintiffs, 
appellees,  in  the  amounts  severally  claimed 
by  them  In  their  complaint. 

One  of  the  grounds  of  the  motion  for  new 
trial  Is: 

"That  the  court  erred  in  rendering  judgment 
against  the  defendant  in  this  cause." 

"Allegations  of  value,  or  of  amount  of  damage 
shall  not  be  considered  as  true  by  the  failure  to 
controvert  them."    Section  6137,  Kirby's  Digest 

The  court  erred  in  rendering  judgment  In 
favor  of  the  appellees  on  the  allegations  of 
their  complaint  as  to  the  amount  of  damages, 
without  proof  as  to  the  amount  of  such  dam- 
ages. Derrick  v.  Cole,  60  Ark.  394-399,  30  S. 
W.  760;  Greer  v.  Newblll,  89  Ark.  518,  117 
S.  W.  531 ;  Greer  v.  Strozier,  90  Ark.  161, 118 
S.  W.  400. 

For  the  error  Indicated,  the  judgment  is 
reversed,  and  the  cause  Is  remanded  for  new 
trial. 

• 

SMITH,  J.,  concurring. 
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(138  Ark.  98) 

GREER  ▼.  JOYCE.    (No.  147.) 
(Supreme  Court  of  Arkansas.    March  17, 1919.) 

1.  Justices  or  the  Peace  «2=»174(15)— Set- 
Off  ob  Countebclaim— Time  fob  Plead- 
ing. 

In  view  of  Kirby's  Dig.  g  4682,  providing 
that  set-offs  not  presented  in  the  justice  court 
cannot  be  allowed  on  appeal  in  the  circuit  court, 
it  was  error  for  a  circuit  court,  in  a  case  ap- 
pealed from  a  justice  court,  to  deny  plaintiffs 
motion  to  strike  a  set-off  first  filed  in  such  cir- 
cuit court. 

2.  Appeal  and  Ebbob  ej=>1175(6)— Rendeb- 
ing  Final  Judgment  —  Admission  in 
Pleading. 

Where  defendant  admits  owing  plaintiff  the 
amount  sued  for,  and  defendant  waa  not  en- 
titled to  a  set-off  claimed  by  him,  by  reason  of 
having  failed  to  present  it  in  the  justice  court, 
judgment  will  be  entered  for  the  amount  due 
plaintiff. 

Appeal  from  Circuit  Court,  White  County; 
J.  M.  Jackson,  Judge. 

Action  by  M.  H.  Greer  against  A.  Z.  Joyce. 
From  a  judgment  for  plaintiff  in  justice 
court,  defendant  appealed  to  circuit  court, 
where  defendant  had  judgment,  and  from 
such  judgment  and  an  order  denying  his 
motion  to  strike  a  set-off,  plaintiff  appeals. 
Reversed  and  rendered. 

Brundidge  &  Neefly;  of  Searcy,  for  appel- 
lant 

J.  N.  Rachels,  of  Searcy,  and  W.  A  Barn- 
ett,  of  Okmulgee,  Okl.,  for  appellee.    , 

WOOD,  J.  The  appellant  filed  an  account 
In  the  justice  court  against  the  appellee  for 
the  sum  of  $26.  Service  was  had  upon  the 
appellee,  and  judgment  was  rendered  against 
him  by  default 

Appellee  appealed  to  the  circuit  court. 
There  he  filed  a  set-off  In  the  sum  of  $50. 
Appellant  moved  to  strike  the  set-off,  which 
was  overruled.  Appellant  duly  saved  excep- 
tions to  the  ruling. 

The  appellee  admitted  that  he  owed  the 
amount  sued  for,  but  contended  that  the 
amount  was  set  off  by  his  claim  and  that 
appellant  was  due  him  a  balance  of  $24.  The 
cause  was  sent  to  the  jury,  and  a  verdict 
and  judgment  were  rendered  in  favor  of  the 
appellee  in,  the  sum  of  $24.  This  appeal  Is 
duly  prosecuted. 

[1]  The  court  erred  in  overruling  appel- 
lant's motion  to  strike  the  set-off.  Set-offs 
not  presented  in  the  justice  court  cannot  be 
allowed  on  appeal  In  the  circuit  court  Kir- 
by's Digest  8  4682;  Texas  &  St  JU  K.  Co.  v. 
Hall,  44  Ark.  375;  St  I*.  I.  M.  &.  S.  R.  Co. 
▼.  Rlchter,  48  Ark.  349,  3  S.  W.  56;  3  Craw- 
ford's Digest,  3101.  See,  .also,  Woolverton 
v.  Freeman,  77  Arte  234,  91  S.  W.  190;  Rail- 


road t.  Young,  86  Ark.  444,  108  Si  W.  831 ; 
Hlnes  t.  Stephens,  90  Ark.  518,  119  &  W. 
664. 

[2]  For  the  error  Indicated,  the  judgment 
Is  therefore  reversed.  As  the  appellee  admits 
that  he  la  due  appellant  the  amount  claimed, 
it  follows  that  judgment  'must  be  entered 
here  for  that  sum,  and  It  Is  so  ordered. 


(138  Ark.  33) 
CHERRY  ▼.  KIRKLAND.     (No.  184.) 

(Supreme  Court  of  Arkansas.    March  3,  1919.) 

1.  Trial  «3=>11(2)— Transfeb  of  Causes  to 
Chancery  Court— Accounts. 

Where  account  involved  in  suit  consisted  of 
two  debit  items  and  about  a  page  of  credit  items, 
covering  only  a  short  period  of  time  and' grow- 
ing out  of  and  relating  to  one  transaction,  and 
was  not  a  running  account  involving  mutual 
items  of  debit  and  credit,  and  was  not  intricate 
and  complicated,  trial  court  properly  refused 
to  transfer  cause  to  chancery  court 

2.  Landlord  and  Tenant  <8b»291(4)  —  Un- 
lawful Detains*  —  Right  or  Action  — 
Grantee  of  Landlord. 

Under  Kirby's  Dig.  f  8630,  a  grantee  or  as- 
signee of  a  landlord  may  institute  a  suit  for 
forcible  entry  and  detainer. 

8.  Good  Will  o*=»6(l)— Sale— False  Repre- 
sentations—Damages. 
The  good  will  of  a  business  is  a  tangible 
thing,  and  is  an  asset  the  sale  of  which,  if  in- 
duced by  fraud,  entitles  the  buyer  to  damages. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; John  L  Wortblngton,  Judge. 

Suit  by  Mattie  Y.  Kirkland  against  J.  J. 
Cherry.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Allyn  Smith,  of  Cotter,  and  Williams  & 
Seawel,  of  Yellville,  for  appellant 
J.  A.  Comer,  of  Little  Rock,  for  appellee. 

HUMPHREYS,  J.  Appellee  instituted  suit 
against  appellant  on  the  2d  day  of  August 
1917,  in  the  Marlon  circuit  court  for  forcible 
entry  and  unlawful  detainer  of  lot  7,  block 
4,  and  lots  8,  9,  and  10,  block  7,  In  the  town 
of  Rush,  all  In  section  11,  township  17  north, 
range  15  west  m  said  county,  upon  which 
she  had  constructed  a  store  building,  bunga- 
low, hotel,  warehouse,  and  pool  room,  and 
for  rents  and  damages.  Appellee  alleged 
ownership,  right  of  possession,  failure  of 
appellant  to  pay  rent  after  demand,  and  re- 
fusal to  quit  after  notice. 

Appellant  answered,  denying  appellee's, 
ownership,  right  of  possession,  right  to  rent, 
or  that  he  unlawfully  detained  the  property, 
and  by 'Way  of  further  defense  filed  a  cross- 
bill, specifically  alleging  that  his  possession 
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of  the  store  building  wag  under  written  lease, 
Incorporated  In  a  contract  for  the  purchase 
of  goods  and  the  good  will  of  the  business 
conducted  in  said  building;  that  the  sale  of 
stock  and  good  will  was  Induced  by  represen- 
tations that  the  stock  was  free  from  incum- 
brance and  that  the  dally  cash  sales  of  the 
business  ran  from  ,$200  to  $500  per  day; 
whereas,  the  business  was  indebted  between 
$3,000  and  $4,000,  which  destroyed  appel- 
lant's credit  and  sales,  In  a  measure,  and  the 
good  will  of  little  value  and  practically 
worthless,  because  the  dally  sales  did  not 
exceed  $25  or  $30 ;  that,  on  account  of  these 
misrepresentations,  he  was  damaged  $2,000, 
which  he  paid  for  the  good  will,  and  $3,000 
for  loss  of  time,  clerk  hire,  and  depreciation 
in  the  value  of  the  goods.  Appellant  also  al- 
leged that  appellee  was  indebted  to  him  in 
the  sum  of  $1,079.05,  balance  due  on  account 
attached  to  the  cross-bill  as  an  exhibit.  Ev- 
ery material  allegation  in  the  cross-bill  was 
denied  by  appellee. 

The  appellant  filed  a  motion,  before  trial, 
to  transfer  the  cause  to  the  chancery  court, 
and  renewed  it  at  the  conclusion  of  the  evi- 
dence, assigning  as  a  reason  for  the  transfer 
that  the  adjustment  of  a  complicated  account 
was  Involved  as  an  issue  in  the  case.  The 
motion  was  denied,  over  the  objection  and 
exception  of  appellant. 

The  cause  was  submitted  to  a  Jury  on  the 
pleadings,  oral  and  documentary  evidence, 
and  instructions  of  the  court.  The  Jury  re- 
turned a  verdict  in  favor  of  appellee  for  $269, 
and  Judgment  was  rendered  for  said  amount 
and  for  possession  of  the  property,  from 
which  an  appeal  has  been  prosecuted  to  this 
court  under  proper  proceedings. 

[1]  Appellant  first  insists  that  the  court 
erred  In  refusing  to  transfer  the  cause  to  the 
chancery  court.  The  account  attached  con- 
sisted of  two  debit  items  and  about  a  page 
of  credit  Items,  covering  only  a  short  period 
of  time,  and  growing  out  of  and  relating  to 
one  transaction.  It  is  neither  a  running  ac- 
count, involving  mutual  items  of  debit  and 
credit,  nor  is  it  intricate  and  complicated. 
For  this  reason,  we  think  a  jury  could  de- 
termine the  matter  as  accurately  as  a  master. 
The  court  did  not  err  in  retaining  the  cause. 
Again,  it  is  contended  by  appellant  that 
appellee  is  not  in  a  position  to  bring  suit 
for  forcible  entry  and  detainer  under  the  stat- 
utes of  this  state.  The  evidence  disclosed 
that,  appellee  was  the  owner  of  the  lots  and 
building  at  the  time  the  stock  of  goods  and 
good  will  of  the  business  were  sold  to  appel- 
lant In  September  thereafter,  appellee  sold 
and  conveyed  the  property  to  her  husband, 
O.  D.  Klrkland.  After  that  time  appellant 
recognized  O.  D.  Klrkland  as  his  landlord, 
and  attorned  to  him  as  such  landlord,  until 
the  1st  day  of  January,  1917.  On  the  23d 
day  of  December,  1916,  O.  D.  Klrkland,  in 
a  divorce  settlement  with  his  wife,  reconvey- 1 


ed  the  property  by  quitclaim  deed  to  her. 
Appellee  testified  that  in  January,  1917,  ap- 
pellant called  at  her  home  in  Little  Rock,  at 
which  time  she  stated  to  him  that  the  prop- 
erty belonged  to  her,  and  that  he  would  have 
to  account  to  her  for  the  rent  from  that  time 
on.  Appellant  admitted  that,  when  he  call- 
ed on  appellee  In  little  Rock,  she  talked  to 
him  about  the  rents  coming  to  her,  and  about 
a  settlement  which  she  and  Mr.  Klrkland 
were  about  to  make,  but  said  that  he  told 
her  at  the  time  that  he  did  not  expect  to  pay 
any  more  rents  until  she  compiled  with  her 
contract  (referring  to  the  contract  for  the 
sale  of  the  goods).  On  February  2,  1917, 
appellee  wrote  appellant  a  letter,  which  he 
received,  of  which  the  following  is  a  part: 

"Mr.  Klrkland  and  I  have  made  a  settlement 
and  the  rents  are  mine;  also  the  balance  on 
the  warehouse  money.  I  wish  you  would  send 
me  a  check  for  rents,  and  as  much  on  the  ware- 
house goods  as  you  can,  so  I  can  get  all  bills 
paid  as  soon  as  possible.  Send  either  to  Mr. 
Clayton  or  Mr.  Comer,  my  attorneys,  or  to  me." 

[2]  Appellant  did  not  then  question,  and, 
as  we  understand  it,  does  not  now  question, 
that  appellee  was  the  owner  of  the  property. 
Appellant's  contention  is  that  the  rights  of 
a  conventional  landlord  to  institute  suit  for 
forcible  entry  and  detainer  do  not  pass  to 
his  grantee  by  deed,  unless  the  tenant  rec- 
ognizes the  grantee  as  landlord  by  attorn- 
ment or  otherwise.  Appellant  cites  Keay 
v.  Cotter,  29  CaL  168,  in  support  of  his  con- 
tention. By  the  statutes  of  California,  the 
remedy  of  forcible  entry  and  detainer  is 
conferred  upon  the  landlord  only.  TJnder 
the  peculiar  wording  of  the  California  stat- 
ute, the  court  held  that  the  remedy  did  not 
pass  to  the  successors  in  estate  to  the  land- 
lord. The  statute  of  this  state  is  broader, 
and  confers  the  action  of  forcible  entry  and 
detainer  upon  any  person  having  the  right  to 
the  possession  of  the  property.  Of  course, 
the  relationship  of  landlord  and  tenant  must 
exist  as  a  basis  for  the  institution  of  this 
action;  but  the  statute  is  broad  enough  to 
include  the  conventional  or  original  landlord, 
his  grantee,  or  assigns  In  estate.  Section 
3030,  Kirby's  Digest  Under  the  facts  in  this 
case,  appellee  had  a  right  to  institute  this 
character  of  action. 

[3]  It  is  also  insisted  that  the  court  erred 
in  excluding  from  the  jury  the  issue  tender- 
ed, and  evidence  offered  in  support  thereof, 
of  whether  the  sale  of  the  good  will  of  the 
business  was  induced  by  misrepresentations 
as  to  the  amount  of  daily  sales.  It  was  al- 
leged that  appellant  was  induced  to  pay 
$2,000  for  the  good  will  of  the  business  by 
representing  that  the  daily  cash  sales  ran 
from  $200  to  $500;  whereas,  the  daily  cash 
sales  only  amounted  to  $25  or  $30.  Appel- 
lant offered  proof  tending  to  establish  this 
allegation,  which  was  excluded  by  the  court. 
Appellant  also  requested  an  Instruction  pre- 
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seating  that  Issue  to  the  Jury,  which  was  re- 
fused by  the  court.  The  court  took  the  posi- 
tion that  the  good  will  of  a  business  was  not 
a  thing  the  sale  of  which  could  be  induced 
by  fraud.  We  think  the  good  will  of  a  busi- 
ness is  a  tangible  thing;  that  it  is  a  valu- 
able asset  We  see  no  difference  between  the 
good  will  of  a  business  and  any  other  valu- 
nble  asset  possessed  by  it.  The  good  will  of 
a  business  has  been  recognized  in  the  law 
as  an  asset  subject  to  sale  and  purchase. 
1  Page  on  Contracts,  §  374;  Bloom  v.  Home 
Insurance  Agency,  91  Ark.  367, 121  S.  W.  293. 
The  good  will  of  a  business,  being  a  thing  of 
value  and  subject  to  sale  and  purchase,  may 
be  induced  by  false  and  fraudulent  represen- 
tations, Just  as  the  sale  and  purchase  of  any 
other  property  may  be  so  Induced. 

For  the  error  in  excluding  this  issue  from 
the  Jury,  the  judgment  is  reversed  and  re- 
manded for  a  new  trial. 


(188  Ark.  ITS) 

MEMPHIS,  D.  &  G.  R.  CO.  t.  THOMPSON. 
(No.  160.) 

(Supreme  Court  of  Arkansas.    March  17, 1919.) 

1.  Railroads    «=»348(1)   —  Cbossing   Acci- 
dent—Negligence — Evidence. 

Evidence,  in  action  for  death  of  plaintiff's 
intestate  at  a  crossing,  that  the  train  was  run 
at  high  speed  around  a  curve  onto  the  crossing 
from  behind  a  hill,  and  that  defendant's  em- 
ployes failed  to  sound  the  whistle  or  ring  the 
bell,  held  sufficient  legal  evidence  of  negligence 
to  support  a  verdict  for  plaintiff. 

2.  Railroads      <9=»34ft(l)— Death  at  Cboss- 
ing — Negligence — Presumption. 

Where  it  is  conclusively  proved  that  one 
who  was  riding  on  a  wagon  driven  by  another 
was  killed  in  a  collision  by  a  train  at  a  railway 
crossing,  a  presumption  of  law  arises  that  the 
railway  company  was  negligent  ' 

8.  Railroads      «=»850(13)  —  Accident    at 
Ceossing  —  Contributory  Negligence  — 
Jury  Question. 
Where  deceased,  riding  in  a  wagon  driven 
by  another,  was  killed  at  a  crossing  when  a 
train   coming   around   a   curve  at  great  speed 
without  signal,  from  behind  a  hill,  collided  with 
the  wagon,  the  question  of  his  contributory  neg- 
ligence was  for  the  jury. 

4.  Death  tfj=»99(5)  —  Damages  —  Excessive 
Judgment. 
Judgment  for  $1,200  in  favor  of  adminis- 
trator of  deceased,  a  farmer  22  years  of  age,  for 
the  benefit  of  the  next  of  kin,  held  not  excessive, 
where  decedent's  father,  feeble  and  aged,  was 
unable  to  work  his  farm  alone  and  had  arrang- 
ed with  his  son  to  farm  the  place  and  support 
the  family  from  the  proceeds  thereof. 


5.  Death   <S=>58{2)  —  Action  yob  Causing 
Death— Damages  fob  Pain  ahd  Suffering 
or  Deceased. 
A  judgment  of  $300  for  pain  and  suffering 
by  deceased  cannot  stand,  where  plaintiff  admin- 
istrator failed  to  show  that  deceased  actually 
underwent  conscious  pain  and  suffering  prior 
to  his  death. 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty; Scott  Wood,  Judge. 

Action  by  W.  G.  Thompson,  administrator 
of  Braden  Thompson,  deceased,  against  the 
Memphis,  Dallas  &  Gulf  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Affirmed  In  part,  and  in  part  re- 
versed. 

J.  W.  Bishop,  of  Nashville,  for  appellant 
Calvin  T.  Cotham,  of  Hot  Springs,  for  ap- 
pellee, 

HUMPHREYS,  J.  On  January  15,  1918, 
appellee,  as  administrator,  for  the  benefit  of 
both  the  estate  and  next  of  kin  of  Braden 
Thompson,  deceased,  instituted  suit  against 
appellant  in  the  Garland  circuit  court,  to  re- 
cover damages  on  account  of  the  killing  of 
Braden  Thompson  on  January  1,  1918,  at  a 
point  where  appellant's  railroad  crossed  a 
public  road  In  Garland  county,  near  the  Gard- 
ner ferry  or  bridge.  It  was  alleged  in  the 
complaint  that  appellant's  employes  wrong- 
fully, carelessly,  and  negligently  ran  its  pas- 
senger train  across  said  public  road  cross- 
ing at  an  unusual  speed,  and  failed  to 
ring  the  bell  or  sound  the  whistle  or  to  give 
any  other  warning  of  its  approach,  and  failed 
to  keep  a  constant  lookout  for  persons  about 
to  cross  the  track  at  the  public  crossing;  that 
appellee's  intestate  was  bruised,  mangled,  and 
mutilated  as  a  result  of  the  injuries  re- 
ceived from  the  train  when  it  struck  him,  and 
died  within  a  few  minutes  in  great  pain  and 
mental  anguish;  that,  at  the  time  his  in- 
testate was  killed  by  the  train,  he  was  22 
years  of  age,  and  was  appellee's  main  de- 
pendence for  labor  on  his  farm;  that  on  ac- 
count of  the  wrongful  killing  of  his  intes- 
tate, he  was  damaged,  as  father  and  next  of 
kin,  in  the  sum  of  $5,000;  and  that  the  es- 
tate of  his  intestate  was  damaged  In  the  sum 
of  $15,000. 

Appellant  filed  answer  denying  all  mate- 
rial allegations  in  the  complaint,  and  alleged, 
as  a  further  defense,  that  at  the  time  of 
the  injury,  appellee  was  seated  In  a  wagon 
drawn  by  a  pair  of  mules  and  driven  by 
Alexander  Mahan;  that  they  suddenly  drove 
upon  the  track,  Immediately  in  front  of  the 
approaching  train,  without  looking  and  lis- 
tening, and  without  using  the  means  at  their 
command  to  ascertain  the  approach  of  the 
train. 

On  the  12th  day  of  June,  1918,  the  cause 
was  submitted  to  a  Jury  upon  the  pleadings, 
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appellee's  evidence,  and  instructions  of  the 
court.  The  Jury  returned  a  verdict  In  favor 
of  W.  6.  Thompson,  administrator,  for  the 
benefit  of  next  of  kin,  In  the  sum  of  $5,000, 
and  a  verdict  in  favor  of  W.  Q.  Thompson, 
as  administrator,  for  the  benefit  of  the  es- 
tate, In  the  sum  of  $5,000.  Upon  the  same 
day,  Judgment  was  rendered  in  accordance 
with  the  verdicts.  Appellant  was  not  present 
at  the  trial,  but  appeared  on  June  14th 
and  requested  and  was  granted  until  June 
22d  to  file  a  motion  to  set  aside  the  Judg- 
ment and  for  a  new  trial.  On  that  date, 
appellant  filed  its  motion  setting  up  that 
it  was  not  present  at  the  trial  and  not 
represented  by  counsel  for  the  reason  that  It 
was  led  to  believe  that  the  cause  would 
not  be  tried  until  after  the  primary  election; 
that  it  had  a  meritorious  defense  to  the 
cause  of  action,  setting  It  out;  and  that  the 
evidence  was  Insufficient  to  support  the  ver- 
dict and  Judgment.  Thereafter,  appellee 
filed  a  response  to  the  motion  denying  all 
material  allegations  therein.  On  the  13th 
day  of  July,  1918,  the  motion  was  submitted 
to  the  court  upon  affidavits  and  testimony. 
The  court  declined  to  vacate  the  Judgment 
and  grant  defendant  a  new  trial  upon  re- 
mittitur by  appellee  of  his  Judgment  as  ad- 
ministrator, for  the  benefit  of  the  estate, 
to  the  sum  of  $300,  and  his  Judgment  as  ad- 
ministrator, for  the  benefit  of  the  next  of 
kin,  to  the  sum  of  $1,200,  and  modified  the 
original  Judgment  to  conform  to  the  amounts 
as  thus  reduced.  From  the  final  Judgment, 
under  proper  proceedings,  an  appeal  has  been 
prosecuted  to  this  court 

We  deem  it  unnecessary  to  set  out  even 
a  summary  of.  the  evidence  Introduced  by 
appellant  in  support  of  the  motion  to  vacate, 
and  by  appellee  in  support  of  his  response 
thereto,  for  the  reason  that  appellant  does 
not  now  contend  in  his  argument  and  brief 
that  the  court  erred  in  refusing  to  vacate  the 
Judgment.  It  is  contended,  however,  by  ap- 
pellant that  the  undisputed  evidence  dis- 
closed: First,  that  the  death  of  appellee's 
intestate  was  not  caused  by  the  negligence  of 
the  appellant's  employes;  second,  that  the 
death  of  appellee's  Intestate  was  caused  by 
his  own  negligence;  and,  third,  that  the 
Judgment  was  excessive,  even  after  the 
remittitur. 

[1,2]  1.  The  evidence  tended  to  show  that 
appellant's  train  was  behind  time;  that  it 
approached  the  crossing,  where  the  fatal 
accident  happened,  at  a  high  rate  of  speed; 
that  the  employe's  failed  to  sound  the  whis- 
tle or  rfQg  the  bell;  that  the  train  came 
around  the  curve  onto  the  crossing  from  be- 
hind a  bill;  that  it  struck  the' wagon  broad- 
side, in  which  Braden  Thompson  was  riding, 
and  carried  his  body  about  100  feet  west  and 
deposited  it  a  few  inches  to  the  north  of 
the  track  where  it  was  found  badly  bruised 
and  broken.    The  train  came  to  a  stop  550 


yards  west  of  the  crossing.  Under  these 
facts,  appellant  must  be  held  on  appeal  to 
have  injured  and  killed  Braden  Thompson 
through  the  negligent  acts  of  its  employes, 
because  there  is  some  legal  evidence  tending 
to  establish  negligence  on  their  part.  Malone 
v.  Collins,  112  Ark.  269, 165  S.  W.  641.  Again, 
the  killing  was  proved  beyond  question,  so 
the  law  will  indulge  the  presumption  that  it 
was  negligently  done.  St.  I*.,  I.  M.  ft  S.  R.  Co. 
v.  Evans,  80  Ark.  19,  96  S.  W,  616;  Huddles- 
ton  v.  St  I»,  I.  M.  ft  S.  R.  Co.,  90  Ark.  378, 
119  S.  W.  280;  Kansas  City  Southern  R.  Co. 
v.  Drew,  108  Ark.  874,  147  S.  W.  50. 

[3]  2.  On  the  morning  of  January  1,  1918, 
Braden  Thompson,  who  was  walking  to 
Hot  Springs  to  make  out  his  questionnaire, 
was  overtaken  by  Alexander  Mahan,  who  in- 
vited him  to  ride.  He  took  his  seat  beside 
Mahan  in  the  wagon,  and  they  proceeded 
along  the  public  road  toward  town.  When 
within  30  feet  of  the  point  where  the  rail- 
road crossed  the  public  road,  Mahan  looked 
in  the  direction  from  which  the  train  came, 
and  continued  to  look  while  going  on,  but 
did  not  see  the  train  until  his  mules  crossed 
the  track  and  the  front  wheels  of  his  wagon 
had  crossed  the  first  rail.  He  then  hollowed 
to  his  mules  and  slashed  them  In  an  effort 
to  push  them  across  the  track,  having  gone 
too  far  to  get  them  back.  He  saved  him- 
self by  Jumping.  As  the  front  wheels  crossed 
the  track,  Braden  Thompson  said,  "There 
comes  the  train,"  and  Mahan  thought  that 
he  Jumped  about  the  same  time  he  himself 
did.  The  train  came  onto  the  public  road 
crossing  around  a  curve  and  from  behind  a 
hill  which  prevented  Mahan  or  Braden  from 
seeing  the  train  until  they  were  upon  toe 
track.  This  proof,  taken  In  connection  with 
the  fact  that  there  was  proof  tending  to  show 
that  the  whistle  was  not  blown  or  toe  bell 
rung  as  the  train  approached  the  public 
road  crossing,  and  the  fact  that  the  train 
was  behind  time  and  running  at  a  great 
rate  of  speed,  was  sufficient  to  carry  the 
question  of  contributory  negligence  to  the 
Jury.  St  L.,  I.  M.  &  S.  R.  Co.  v.  Martin,  61 
Ark.  549,  33  S.  W.  1070;  Missouri  &  North 
Ark.  Rd.  Co.  v.  Clayton,  97  Ark.  347,  133  S. 
W.  1124;  St  L.,  I.  M.  ft  S.  R.  Co.  v.  Hutchin- 
son, 101  Ark.  424,  142  S.  W.  527. 

[4, 1]  3.  The  evidence  Is  sufficient  to  sus- 
tain the  Judgment  of  $1,200  in  favor  of  ap- 
pellee, as  administrator  for  the  benefit  of 
the  next  of  kin  of  Braden  Thompson,  de- 
ceased. On  account  of  sickness  and  old  age, 
appellee  was  unable  to  work  and  manage  his 
farm.  He  had  made  arrangements  with  his 
son  to  look  after  the  place  and  farm  It  with 
the  understanding  that  the  family  should 
receive  support  out  of  the  proceeds  there- 
from. The  family  consisted  of  himself,  wife, 
and  two  younger  children.  The  young  man 
had  been  residing  at  home,  was  unmarried, 
industrious,  and  competent  to  manage  and 
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work  the  farm.  There  were  35  acres  of  the 
farm  In  cultivation,  and  it  would  produce 
between  $500  and  $600  annually  In  crops. 
It  cannot  be  said  that  the  Judgment  of  $1,200 
in  favor  of  appelleee,  as  administrator  for 
the  benefit  of  the  next  of  kin  of  deceased, 
was  excessive.  The  judgment,  however,  of 
$800  in  favor  of  appellee,  administrator  for 
the  benefit  of  the  estate  of  Braden  Thompson 
deceased,  was  not  warranted  by  evidence.  In 
order  {for  appellee,  in  his  representative 
capacity  as  administrator  for  the  benefit  of 
the  estate  of  Braden  Thompson,  deceased, 
to  sustain  a  recovery  for  more  than  nominal 
damages,  it  was  necessary  to  have  shown  that 
his  Intestate  underwent  conscious  pain  and 
suffering  prior  to  his  death.  St  L>.,  I.  M.  & 
S.  R.  Oo.  v.  Dawson,  68  Ark.  1,  5d  8.  W. 
46.  Appellee  did  not  meet  this  burden.  Alex- 
ander Mahan  was  the  only  witness  to  the 
killing.  His  testimony  on  this  point  was 
that,  when  the  train  struck  the'  wagon, 
Braden  Thompson  was  in  the  act  of  Jump- 
ing; that  he  found  him  in  a  few  seconds,  100 
feet  west  of  the  crossing,  near  the  track, 
lying  on  his  stomach,  his  legs  broken  and 
twisted,  and  arms  doubled  around:  that,  as 
he  approached  him,  he  heard  him  struggle 
two  little  struggles;  that  he  never  spoke  a 
word,  was  pale,  and  dead,  so  far  as  he  could 
judge.  For  aught  the  evidence  showed,  ap- 
pellee's intestate  was  killed  Instantly  or 
rendered  'unconscious  when  struck  by  the 
train.  To'  say  otherwise  would  be  mere 
conjecture.  For  failure  to  show,  by  direct 
or  circumstantial  evidence,  conscious  pain 
or  suffering  prior  'to  the  death  of  appellee's 
intestate,  the  $300  judgment  cannot  stand. 

The  Judgment  for  $1,200  is  therefore  af- 
firmed, and  the  judgment  for  $300  is  reversed, 
and  the  action  of  appellee,  as  administrator 
for  the  benefit  of  said  estate,  is  dismissed. 


(138  Ark.  81) 

JONES  v.  BliTTHB.    (No.  145.) 

(Supreme  Court  of  Arkansas.    March  17,  1919.) 


«=>172(2) 


Rb- 


1.  Chattel   Mobtoaoes 
plevin— Set-Off. 

Neither  Kirby's  Dig.  §  6869,  nor  Acts  1917, 
p.  1441,  authorizes  a  counterclaim  in  replevin 
suits  to  recover  possession  of  personal  property 
for  purpose  of  foreclosing  mortgages  or  deeds 
of  trust,  only  authorizing  a  set-off  against  mort- 
gage indebtedness. 

2.  CotJBTS         <&=>169(5)      —      JtJBlBDICTION      — 

Amount  in  Controversy. 
The  total  amount  of  set-off  authorized  by 
Kirby's  Dig.  §  6869,  in  replevin  suits  to  recov- 
er possession  of  personal  property  for  purpose 
of  foreclosing  mortgages  or  deeds  of  trust  de- 
termines jurisdiction  of  court  to  hear  it,  and 
if  amount  is  in  excess  of  jurisdictional  amount 


of  court,  then  It  cannot  be  pleaded  as  a  set-off, 
unless  excess  above  jurisdictional  amount  is 
relinquished. 

Appeal  from  Circuit  Court,  Logan  Coun- 
ty; Jas.  Cochran,  Judge. 

Suit  by  W.  E.  Jones  against  Joe  Blythe. 
There  was  verdict  in  favor  of  plaintiff  for 
part  of  the  relief  demanded,  and  he  appeals. 
Reversed  and  remanded. 

Sid  White,  of  Paris,  for  appellant 
Klncannon    &    Elncannon,    of    Booneville, 
for  appellee. 

MCCULLOCH,  C.  J.  Jones  sued  Blythe  In 
replevin  before  a  Justice  of  the  peace  to  re- 
cover possession  of  a  stallion  which  he  had 
sold  to  Blythe,  and  there  was  a  balance  of 
$200  unpaid  on  the  purchase  price,  as  evi- 
denced by  notes  aggregating  that  amount  se- 
cured by  a  mortgage  on  the  horse.  The  suit 
was  instituted  to  recover  possession  of  the 
horse  for  the  purpose  of  foreclosing  the  mort- 
gage. The  trial  before  the  justice  of  the 
peace  resulted  in  a  verdict  in  favor  of  the 
plaintiff,  and  an  appeal  was  prosecuted  to 
the  circuit  court 

Blythe  pleaded,  in  defense,  an  alleged 
breach  of  warranty  in  the  sale  of  the  horse 
as  to  his  qualities  for  breeding  purposes. 
Unliquidated  damages  were  set  up  as  result- 
ing from  the  alleged  breach  of  warranty. 
On  die  trial  of  the  cause  before  a  jury  there 
was  no  dispute  as  to  the  unpaid  balance  of 
the  purchase  price  of  the  horse,  but  there 
was  substantial  evidence  tending  to  estab- 
lish a  warranty  by  the  plaintiff  as  to  the 
qualities  of  the  horse,  and  a. breach  of  the 
warranty  and  the  amount  of  damages  result- 
ing therefrom.  The  court  in  its  Instructions 
to  the  jury,  after  outlining  the  Issues,  de- 
clared the  law  as  follows : ' 

"If  you  find  for  the  plaintiff,  Jones,  you  will 
find  a  judgment  for  the  amount  of  the  notes 
not  paid  and  for  the  possession  of  the  horse. 
But  if  you  find  for  the  defendant,  that  is,  that 
there  was  a  warranty,  and  that  within  a  rea- 
sonable time  after  Blythe  found  that  there  was 
a  breach  of  the  warranty  he  offered  to  return 
the  horse,  then  you  should  find  for  the  defend- 
ant the  amount  of  the  damages  suffered  by  rea- 
son of  the  breach  of  said  warranty." 

This  instruction  was  given  over  the  ob- 
jection of  the  plaintiff,  who  properly  saved 
his  exceptions.  The  jury  returned  the  fol- 
lowing verdict: 

"We,  the  Jury,  find  for  Blythe  $225.00,  and 
horse  to  be  returned  to  plaintiff."        ** 

The  verdict  of  the  Jury  was  inconsistent 
with  the  Instruction  of  the  court,  as  well  as 
the  testimony  adduced  in  the  cause,  and 
should  not  have  been  accepted  by  the  court 
The  statute  governing  trials  of  cases  of  this 
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Un^  tint  Is  to  say,  replevin  suit*  to  recover 
possession  of  personal  property  for  the  pur- 
pose of  foreclosing  mortgages  or  deeds  of 
trust,  provides  that— 

"The  defendant  or  defendants  in  said  action 
shall  have  the  right  to  prove  or  show  any  pay- 
ment or  payments  or  set-off  nnder  such  *  •  • 
mortgage,  deed  of  trust  or  other  instrument,  and 
judgment  shall  be  rendered  for  the  property  or 
the  balance  due  thereon,  and  the  defendant  may 
pay  the  judgment  for  the  balance  due  and  costs 
within  ten  days  and  satisfy  the  judgment  and 
retain  the  property."    Kirby's  Digest,  I  6869. 

Under  this  statute  the  defendant  had  the 
right  to  show  that  the  plaintiff  was  indebted 
to  him  in  an  amount  sufficient  to  set  off  the 
mortgage  debt,  and  in  that  case  the  verdict 
should  have  been  wholly  In  favor  of  the  de- 
fendant. But  this  verdict  finds  for  the  de- 
fendant In  an  amount  of  damages  in  excess 
of  the  mortgage  debt,  and  yet  finds  for  the 
plaintiff  for  the  return  of  the  horse.  The 
two  features  of  the  verdict  are  absolutely 
Inconsistent  with  each  other  when  tested  by 
the  statute.  Whether  the  Jury  meant  to  as- 
sess the  damages  of  the  defendant  at  $225  in 
excess- of  the  mortgage  debt,  or  whether  It 
was  meant  to  assess  the  damages  at  that 
sum  and  to  return  the  horse  to  the  plaintiff 
to  hold  under  his  mortgage,  we  need  not  in- 
quire, for  in  either  event  the  verdict  would 
not  be  correct,  for,  as  before  stated,  If  the 
mortgage  debt  was  discharged  by  payment 
or  set-off,  then  there  should  be  no  judgment 
In  plaintiff's  favor  for  the  return  of  the 
horse. 

This  calls  for  a  reversal  of  the  judgment 
and  a  remand  of  the  cause  for  a  new  trial, 
but  we  deem  further  discussion  of  other  mat- 
ters essential  to  the  proper  guidance  of  the 
court  in  the  proceedings  on  the  remand. 

[1]  The  pleadings  do  not  appear  in  the 
record,  and  we  cannot  determine  definitely 
what  amount  of  damages  was  claimed  by  the 
defendant,  or  whether  the  same  was  claim- 
ed by  way  of  counterclaim  or  set-off.  We 
assume,  however,  from  the  language  of  the 
court's  instruction  that  .the  claim  waa  pre- 
sented in  the  form  of  a  counterclaim  and 
not  a  set-off,  and  from  the  form  of  the  ver- 
dict .we  might  assume  that  the  defendant's 
claim  was  In  excess  of  the  Jurisdiction  of  the 
justice  of  the  peace,  which  is  fixed  in  the 
Constitution  at  the  sum  of  $300  hi  actions 
on  contract.  The  statute  already  quoted 
above  does  not  authorize  a  counterclaim  in 
this  kind  of  an  action.  It  only  authorizes 
proof  of  payment  or  setoff  for  the  purpose 
of  determining  whether  or  not  the  debt  has 
been  discharged  in  full,  or,  In  case  of  par- 
tial discbarge,  the  amount  of  balance  due. 
Neal  v.  Brandon,  74  Ark.  820,  85  8.  W.  776. 
Nor  does  the  act  of  1917  (page  1441)  author- 
tee  a  counterclaim  In  this  kind  of  an  action. 
We  held  in  the  case  of  Smith  v.  Glover,  205 
S.  W.  801,  that  under  the  recent  statute 


counterclaims  can  be  presented  only  in  ac- 
tions for  the  recovery  of  money,  and  not  In 
actions  for  the  recovery  of  specific  proper- 
ty. An  action  for  the  recovery  of  specific 
personal  property  for  the  purpose  of  fore- 
closing a  mortgage  on  the  property  is  not  one 
for  the  recovery  of  money,  even  though  the 
statute  hereinbefore  quoted  provides  for 
proof  of  payment  or  set-off,  and  .for  an  ascer- 
tainment in  the  Judgment  of  the  amount  of 
balance,  If  any,  due  on  the  mortgage  debt 
The  statute  only  changed  the  law  with  re- ' 
spect  to  the  Judgment  In  regard  to  the  alter- 
native recovery  in  case  the  property  be  not 
delivered.  Under  the  old  form  of  action  the 
alternative  judgment  was  for  the  value  of  the 
property,  while  nnder  the  statute  quoted  the 
alternative  judgment  should  be  for  the  bal- 
ance due  on  the  debt  The  action  Is  still, 
however,  one  for  the  recovery  of  specific 
property,  and  although  the  plea  of  setoff  is 
authorized,  the  counterclaim  is  not  except 
by  way  of  extinguishment  or  reduction  of 
the  mortgage  debt  There  cannot  be  a  re- 
covery over  of  any  excess. 

[2]  Even  as  to  the  plea  of  set-off,  which  Is 
expressly  authorized  by  statute  in  this  kind 
of  an  action,  the  total  amount  of  the  setoff 
determines  the  jurisdiction  of  the  court  to 
hear  it,  and  If  the  amount  is  in  excess  of 
the  Jurisdictional  amount  of  the  court,  then 
it  cannot  be  pleaded  as  a  set-off  unless  the 
excess  above  the  Jurisdictional  amount  is 
expressly  relinquished.  Kllgore  Lumber  Co. 
v.  Thomas,  95  Ark.  43,.  128  S.  W.  62.  The  cor- 
rect rule  is  stated  In  one  of  the  encyclo- 
pedias as  follows: 

"The  rule  Is  that  a  claim,  to  be  available  as 
a  set-off,  counterclaim,  or  reconvention,  must 
be  such  that  the  court  entertaining  the  action 
in  which  the  cross-demand  is  interposed  would, 
if  defendant  had  brought  an  original  .action 
upon  his  cross-demand,  have  had  jurisdiction 
thereof  as  to  subject-matter,  amount  or  terri- 
torial limitations,  and  a  setoff  exceeding  the 
jurisdictional  amount  of  the  court  cannot  be 
brought  within  the  jurisdictional  amount  by  a 
credit  for  plaintiff's  demand;  .  but  defendant 
may  waive  a  portion  of  his  demand  so  as  to 
bring  it  within  the  jurisdiction  of  the  courts.** 
34  Cyc.  p.  646. 

Our  decision  In  the  case  of  Kllgore  Lum- 
ber Co.  v.  Thomas,  supra,  sustains  that  rule, 
and  there  are  other  decisions  of  this  court 
on  that  subject  which  also  sustain  it.  We 
held  In  Neal  v.  Brandon,  supra,  that  the 
judgment  of  the  court  In  a  replevin  case  de- 
termining the  amount  of  balance  due  on  a 
mortgage  debt  constituted  an  adjudication  of 
that  question  which  was  binding  on  the  par- 
ties in  subsequent  litigation.  Now,  If  the 
adjudication  was  final  as  to  the  amount  due 
under  the  mortgage,  then  it  necessarily  re- 
sults that  the  amount  of  the  claim  to  be  ad- 
judicated must  be  within  the  constitutional 
jurisdiction  of  the  court,  and  the  whole  of 
the  claim  must  he  considered  in  determining 
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the  Jurisdiction,  unless  there  be  a  remission 
of  the  amount  In  excess  of  the  jurisdiction 
of  the  court. 
Reversed  and  remanded  for  a  new  trial. 


(138  Ark.  10) 

KANSAS    CITY    SOUTHERN   RT.    CO.    v. 
AKIN.     (No.  129.) 

(Supreme  Court  of  Arkansas.     March  3,  1919.) 

1.  Appeal  and  Ebbob  <8=»664(2)— Recitals 
of  Record— Striking  of  Paragraph  of  An- 
swer. 

The  recitals  of  the  record  proper  control  bill 
of  exceptions  on  the  question  whether  the  whole 
of  a  paragraph  of  the  amended  answer  was 
stricken. 

2.  Limitation  of  Actions  <8=>183(5)— An- 
swer —  Denial  of  Allegations  of  Com- 
plaint—Nonsuit. 

Defendant's  answer,  alleging  that  plaintiff's 
cause  of  action  had  long  since  been  barred  by 
the  statute  of  limitations  of  three  years  of  the 
state,  and  denying  that  plaintiff  bad  a  right  to 
bring  and  maintain  the  suit,  did  not  constitute 
a  denial  of  the  allegations  of  the  complaint,  as 
to  nonsuit  in  the  federal  court,  of  a  suit  on  the 
same  cause. of  action  brought  within  time,  and 
the  bringing  of  the  present  suit  within  less  than 
a  year  of  the  date  of  nonsuit,  as  allowed  by 
Kirby's  Dig.  g  5083. 

8.  Limitation  of  Actions  <8=»118(1)— "Com- 
mencement   of    Suit" — Filing    of    Com- 
plaint and  Issuance  of  Summons. 
Under  Kirby's  Dig.  §  6033,  as  to  what  is  a 
commencement  of  an  action,  a  suit  was  com- 
menced when   the  complaint  was   filed  in  the 
office  of  the  circuit  clerk,  and  the  summons  was 
issued  thereon. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Com- 
mencement of  Action.] 

4.  Limitation  of  Actions  *=>30  —  Statute 
of  Limitations— Injury  to  Passenger. 
A  cause  of  action  against  a  railroad  for  per- 
sonal injuries  to  a  passenger  is  barred,  by  Kir- 
by's Dig.  |  5064,  in  three  years. 

6.  Limitation  of  Actions  £=>130(6) — Toll- 
ing Statute  after  Nonsuit. 
Pendency  in  federal  court  of  suit  against 
carrier  by  rail  for  injuries  to  a  passenger  tolled 
the  general  statute  of  limitations  of  three  years, 
Kirby's  Dig.  $  5064;  and,  when  nonsuit  was 
taken  in  the  federal  court,  and  present  suit 
begun  in  state  court  within  one  year  after  non- 
suit, the  passenger  had  the  right  to  maintain  it 
under  section  5083,  though  three-year  limitation 
had  not  expired  when  nonsuit  was  taken. 

6.  Appeal  and   Error  qJ=»980(1)— Review— 
Evidence  after  Verdict  for  Plaintiff. 
After    verdict    for    plaintiff,    the    Supreme 
Court  must  give  the  evidence  its  strongest  pro- 
bative force  in  favor  of  plaintiff. 


7.  Evidence    <8=>553(1)— Expert    Ofinion— 
Hypothetical  Questions. 

Hypothetical  questions  were  proper,  where 
there  was  testimony  tending  to  prove  the  facts 
on  which  they  were  grounded. 

8.  Damages    <8=>208(2)— Personal    Iiwtjbt— 
Proximate  Cause— Question  fob  Jury. 

Conflicting  testimony  as  to  whether  injury 
to  plaintiff  was  proximate  cause  of  tuberculosis 
in  a  part  of  his  body,  he  having  previously  had 
his  arm  amputated  for  tuberculosis,  hetd  to 
raise  question  for  the  jury. 

9.  Appeal  and  Error  <8=»1064(4)— Harmless 
Error— Verbal  Errors  in  Instructions. 

Where  errors  in  the  instructions,  if  any, 
were  merely  of  verbiage,  which  could  readily 
have  been  corrected  if  attention  of  court  had 
been  specifically  called  to  them,  charge  having 
correctly  declared  law,  and  fully  submitted 
issues,  and  there  having  been  testimony  to  sus- 
tain the  verdict,  judgment  will  not  be  reversed. 

Appeal  from  Circuit  Court,  Sebastian 
County;  Paul  Little,  Judge. 

Action  by  F.  M.  Akin  against  the  Kansas 
City  Southern  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 

Affirmed. 

Jas.  B.  McDonough,  of  Ft  Smith,  for  ap- 
pellant 

Oglesby,  Cravens  &  Oglesby,  of  Ft  Smith, 
for  appellee. 

WOOD,  J.  This  appeal  Is  from  a  judgment 
In  favor  of  appellee  against  appellant  In  the 
sum  of  $3,000. 

On  the  4th  day  of  April,  1918,  the  appellee 
filed  In  the  circuit  court  of  Sebastian  county 
his  complaint  against  the  appellant  in  which 
he  alleged,  in  substance,  that  on  August  28, 
1914,  he  was  a  passenger  on:  appellant's  train 
from  Joplin,  Mo.,  to  Ft  Smith,  Ark.;  that 
through  the  negligence  of  appellant  the  coach 
In  which  he  was  riding,  with  other  cars,  was 
derailed  and  overturned,  by  reason  of  which 
be  was  thrown  with  great  force  and  violence 
to  the  opposite  side  of  the  car,  and  was 
mashed,  cut  and  bruised  on  his  head,  face, 
back  and  legs,  thereby  causing  him  great 
physical  and  nervous  shock,  by  which  he  was 
rendered  unconscious  and  sustained  great  and 
permanent  Injuries  and  caused  great  pain 
and  suffering ;  that  there  had  been  tubercular 
bacilli  In  his  system  for  some  time  prior 
thereto,  but  at  the  time  he  received  the  in- 
juries he  was  in  good  health  and  the  tuber- 
cular germs  were  encapsulated,  Innocuous, 
and  Inactive.  That  as  a  result  of  the  bruis- 
es produced  by  his  injuries  his  strength  and 
vitality  were  greatly  affected,  and  by  reason 
of  his  injuries  the  tubercular  germs  became' 
active,  and  tuberculosis  developed  In  his 
spermatic  cords  and  testicles;  that  on  account 
of  said  tubercular  condition  a  surgical  opera- 
tion had  to  be  performed,  resulting  in  the  re- 
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moval  of  his  testicles;  that  by  reason  of  the 
Injuries  and  the  results  thereof  above  describ- 
ed he  had  suffered  great  physical  pain  and 
mental  anguish  and  humiliation,  and  had 
been  damaged  in  the  sum  of  $3,000,  for  which 
be  prayed  judgment;  that  prior  to  August 
28, 1916,  he  brought  suit  in  this  court  against 
appellant  for  the  cause  of  action  and  injuries 
herein  sued  for,  which  suit  was  dismissed  by 
nonsuit  without  prejudice  on  April  7,  1917, 
in  the  United  States  District  Court,  to  which 
It  was  removed,  and  this  suit  is  now  brought 
within  less  than  one  year  from  date  of  said 
nonsuit  and  dismissal  for  the  same  cause  of 
action.  The  cleric's  certificate  shows  that 
summons  was  issued  on  the  4th  day  of  April, 
1918,  and  retained  duly  served  on  the  ap- 
pellant on  the  9th  day  of  April,  1918. 

On  the  27th  day  of  April,  1918,  appellant 
answered,  denying  the  material  allegations  of 
the  complaint  as  to  negligence  and  as  to  the 
injuries  alleged  and  the  damages  sustained. 
Paragraph  6  of  the  answer  was  as  follow* : 

"The  defendant  alleges  that  the  plaintiff  in 
this  case  brought  suit  herein  for  the  same  alleged 
cause  of  action  set  forth  in  the  complaint  here- 
in, and  said  cause  was  tried  in  the  United 
States  District  Court,  Western  District  of 
Arkansas,  Ft.  Smith  Division,  and  all  of  the 
evidence  in  said  cause  was  heard  on  both  aides. 
At  the  conclusion  of  all  of  the  evidence,  and 
after  all  the  evidence  had  been  introduced,  a 
motion  was  made  by  the  defendant  to  direct  a 
verdict  in  favor  of  the  defendant,  in  so  far  as 
the  plaintiff  claimed  any  damages  resulting  from 
the  development  of  tuberculosis  in  his  body. 
After  that  motion  had  been  argued  by  both  sides, 
and  after  the  court  had  taken  the  same  under 
advisement,  the  court  held  that  the  motion  must 
be  sustained.  Thereupon  and  thereafter,  and 
not  until  then,  the  plaintiff  asked  leave  to  take 
a  nonsuit.  This  defendant  denies  that  said  non- 
suit was  taken  without  prejudice,  and  alleges 
that  the  trial  of  said  cause  in  said  United  States 
court  was  a  final  determination  and  final  set- 
tlement of  all  matters  between  the  plaintiff  and 
the  defendant,  growing  out  of  the  same  alleged 
cause  of  action,  and  the  same  facts,  and  that 
therefore  the  cause  of  action  which  the  plaintiff 
now  sets  forth  in  his  complaint  is  res  adjudicata. 

"Defendant  further  alleges  that  by  reason  of 
the  suit  in  said  United  States  court,  in  costs 
and  necessary  expenses,  in  defending  said  suit, 
the  defendant  expended  therein  the  sum  of  $1,- 
200.  The  defendant  alleges  that  it  is  entitled 
to  recover  from  plaintiff  said  sum  of  $1,200  as 
costs  and  expenses,  incident  to  the  trial  of  said 
cause  in  said  United  States  court." 

Paragraph  6  was  lit  part  as  follows: 

"The  defendant  alleges  that  the  alleged  cause 
of  action  of  the  plaintiff  has  long  since  been 
barred  by  the  statute  of  limitations  of  three 
years  of  the  state  of  Arkansas.  In  that  connec- 
tion the  defendant  alleges  that  the  plaintiff,  in 
the  year  1017,  brought  a  suit  on  this  same  cause 
of  action  in  the  state  of  Oklahoma  in  the  dis- 
trict court  within  and  for  De  Flore  county,  Btate 
of  Oklahoma,  and  thereafter  dismissed  that  suit. 
The  defendant  denies  that  the  plaintiff  has  a 
right    to    bring    and    maintain   this   suit,    and 


alleges  that  the  statute  of  limitations  of  the 
state  of  Arkansas  has  barred  the  same;  and 
denies  that  the  dismissal  of  the  suit  in  the 
United  States  District  Court  gave  the  plaintiff 
the  right  to  bring  and  maintain  another  suit  in 
the  state  court  within  one  year  thereafter;  but 
alleges  that  said  alleged  cause  of  action  set  forth 
in  the  complaint  is  fully  and  completely  barred 
by  the  statute  of  limitations  of  the  stale  of 
Arkansas. 

"Premises  considered,  the  defendant  prays 
judgment  against  the  plaintiff  in  the  sum  of 
$1,200.00,  costs  and  expenses,  expended  in  the 
United  States  District  Court  for  the  Western 
District  of  Arkansas,  and  also  for  all  costs  in 
this  action  laid  out  and  expended." 

On  the  21st  of  June,  1918,  the  appellee  filed 
a  demurrer  to  appellant's  plea  of  res  ad- 
judicata set  up  in  the  fifth  and  sixth  para- 
graphs of  Its  answer. 

And,  also,  on  the  same  day,  the  appellee 
filed  the  following  motion : 

"Comes  the  plaintiff,  F.  M.  Akin,  and  moves 
the  court  to  strike  the  following  from  paragraph 
5  of  defendant's  answer:  'Defendant  further 
alleges  that  by  reason  of  the  suit  in  said  United 
States  court,  in  costs  and  necessary  expenses  in 
defending  said  suit,  the  defendant  expended 
therein  the  sum  of  $1,200.  The  defendant  al- 
leges that  it  is  entitled  to  recover  from  the 
plaintiff  said  sum  of  $1,200,  as  costs  and  ex- 
penses, incident  to  the  trial  of  said  case  in  said 
United  States  court.' 

"And  further  to  strike  from  its  answer  its 
prayer  for  judgment  of  any  amount  exceeding 
the  costs  taxed  in  the  case  in  which  judgment 
was  rendered  against  plaintiff  in  said  suit  in 
said  United  States  court  for  costs;  defendant 
not  being  entitled  to  recover  any  other  sum." 

On  June  26,  1918,  the  following  order  was 
entered  of  record: 

"Comes  defendant  by  its  attorney,  3.  B.  Mc- 
Donough,  and  files  answer  herein;  plaintiff's 
demurrer  to  the  fifth  and  sixth  paragraphs  of 
defendant's  answer  heretofore  filed  on  June  21, 
1918,  this  day  noted  of  record.  Plaintiff's  mo- 
tion to  strike  certain  language  from  paragraph 

5  of  defendant's  answer  heretofore  filed  on  June 
21,  1918,  this  day  noted  of  record.  And  the 
court,  being  well  and  sufficiently  advised  in  the 
premises,  doth  sustain  said  motion  as  to  para- 
graph 6,  and  defendant  excepts,  and  doth  over- 
rule said  motion  as  to  paragraph  6,  and  plaintiff 
excepts. 

"Plaintiff  moves  to  strike  language  between 
brackets  in  paragraph  6,  which  said  motion  is 
by  the  court  sustained,  and  defendant  excepts." 

On  the  same  day,  June  26,  1938,  an  amend- 
•ed  answer  was  filed,  which  omitted  that  part 
of  paragraph  5  of  the  answer  to  which  the 
above  and  foregoing  motion  to  strike  was  di- 
rected? 

Paragraphs  6  and  7  of  the  amended  answer 
contained  all  that  was  embraced  in  paragraph 

6  of  the  original  answer  except  the  prayer 
for  judgment  against  the  plaintiff  in  the  sum 
of  $1,200,  costs  and  expenses  In  the  United 
States  District  Court  for  the  Western  District 
of  Arkansas. 


Digitized  by 


Google 


862 


210  SOUTHWESTERN  BBPOBTBB 


(Ark. 


The  bill  of  exceptions  shows  that  after  the 
amended  answer  was  filed-  the  appellee  re- 
newed his  demurrer  and  motion  to  strike  par- 
agraphs 5  and  6  from  the  answer.  The 
court  overruled  the  demurrer  and  motion  to 
strike  except  as  to  certain  language  set  forth 
in  the  bill  of  exceptions.  The  bill  of  excep- 
tions further  shows  that — 

"There  was  no  ruling,  one  way  or  the  other, 
on  the  motion  to  strike  out  a  part  of  para- 
graph 5,  as  the  same  was  omitted  in  the  amended 
answer  which  was  filed  June  26, 1918." 

The  bill  of  exceptions,  after  Betting  ont  the 
amended  answer,  contains  the  following  re- 
cital: 

"Thereupon  the  plaintiff  renewed  and  filed 
anew  the  demurrer  above  mentioned  and  motion 
to  strike  paragraphs  5  and  6  from  said  complaint 
above  set  forth.  The  court,  treating  said  de- 
murrer both  as  a  demurrer  and  a  motion  to 
strike,  sustained  the  same  as  to  paragraph  5, 
and  struck  out  said  paragraph  6  from  said  com- 
plaint" 

First  Appellant  contends  that  the  cause 
of  action  was  barred  by  the  statute  of  limi- 
tations as  shown  on  the  face  of  the  complaint 
True  the  complaint  alleges  that  the  injury 
was  done  on  August  28,  1914,  and  the  filing 
of  the  complaint  and  the  Issuing  of  the  sum- 
mons shows  that  this  suit  was  Instituted 
April  4, 1918,  more  than  three  years  after  the 
cause  of  action  had  accrued;  but  the  com- 
plaint alleges  that — 

"Prior  to  August  28,  1916,  plaintiff  brought 
suit  in  this  court  against  defendant  for  the  said 
cause  of  action  and  injuries  herein  sued  for, 
which  suit  was  dismissed  by  nonsuit  without 
prejudice  on  April  7,  1917,  in  the  United  States 
District  Court,  to  which  it  was  removed,  and 
this  suit  is  now  brought  within  less  than  one 
year  from  the  date  of  said  nonsuit  and  dismissal 
for  the  same  cause  of  action." 

[t]  The  appellant,  In  paragraph  5  of  its 
amended  answer,  admitted  that  the  appellee 
had  brought  this  suit  "for  the  same  alleged 
cause  of  action  set  forth  in  the  complaint 
herein,"  and  that  a  nonsuit  and  dismissal 
was  taken  In  the  United  States  District 
Court,  but  denied,  in  paragraph  6,  "that  the 
dismissal  of  the  suit  in  the  United  States 
District  Court  gave  the  plaintiff  the  right  to 
maintain  another  suit  In  the  state  court  with- 
in one  year  thereafter,"  and  alleged  that  the 
said  cause  of  action  "was  completely  barred 
by  the  statute  of  limitations."  But  counsel 
for  appellant  contends  that  paragraph  6  of 
the  amended  answer,  supra,  was  stricken 
out  and  that  therefore  the  burden  was  upon 
the  appellee  to  support  the  allegations  of  his 
complaint  as  to  the  nonsuit  in  the  federal 
court.  The  recitals  of  the  record  proper  show 
that  certain  language  was  stricken  from  par- 
agraph 5  of  the  original  answer  as  set  out  in 
the  motion  to  strike;  but  the  language  contain- 
ing the  admission  as  to  the  nonsuit  for  the 
same  cause  of  action  was  not  stricken  from 


paragraph  5  of  the  original  answer,  and  the 
language  containing  this  admission  was 
brought  as  the  bill  of  exceptions  shows,  into 
paragraph  5  of  the  amended  answer.  While 
the  recital  of  the  bill  of  exceptions  shows 
that  the  court  sustained  the  motion  "as  to 
paragraph  5  and  struck  ont  said  paragraph 
5  from  said  complaint"  yet  when  this  re- 
cital is  taken  with  the  further  recital  in  the 
bill  of  exceptions  that  "there  was  so  ruling, 
one  way  or  the  other,  on  the  motion  to  strike 
out  a  part  of  paragraph  5,  as  the  same  was 
omitted  in  the  amended  answer  which  was 
filed  June  28.  1918,"  it  is  obvious  that  the 
whole  of  paragraph  5  of  the  amended  answer 
was  not  stricken  out  and  the  prior  recital 
to  that  effect  had  reference  to  the  language 
of  paragraph  5  of  the  original  answer,  which 
was  stricken  out  on  motion  of  the  appellee 
as  shown  by  the  order  of  the  court  to  that 
effect  entered  on  the  judgment  roll  or  record 
proper,  which  Is  controlling. 

SJ  The  language  in  paragraph  6,  to  wit 
at  the  alleged  cause  of  action  of  the  plain- 
tiff has  long  since  been  barred  by  the  stat- 
ute of  limitations  of  three  years  of  the  state 
of  Arkansas,"  and  the  further  language,  to 
wit  "This  defendant  denies  that  the  plain- 
tiff has  a  right  to  bring  and  maintain  this 
suit,"  does  not  constitute  a  denial  of  the  al- 
legations of  appellee's  complaint  as  to  non- 
suit in  the  federal  court  of  a  suit  on  the  same 
cause  of  action  for  which  this  suit  was 
brought  and  the  bringing  of  this  suit  within 
"less  than  one  year  from  date  of  said  nonsuit" 
We  conclude,  therefore,  that  the  pleadings 
show  that  the  present  suit  was  instituted 
within  one  year  after  the  nonsuit  In  the 
federal  court  of  a  suit  based  on  the  same 
cause  of  action. 

[3]  The  present  suit  was  commenced  when 
the  complaint  was  filed  in  the  office  of  the 
circuit  clerk  and  the  summons  was  Issued 
thereon.  The  Indorsement  and  notation  of 
the  clerk  shows  that  the  complaint  was  fil- 
ed, and  the  summons  was  issued  on  the  4th 
day  of  April,  1918.  Section  6063,  Kirby's 
Digest ;  Burleson  v.  McDermott,  57  Ark.  229, 
21  S.  W.  222;  Railway  v.  Shelton,  57  Ark. 
459,  21  S.  W.  876;  Barker  ▼.  Cunningham, 
104  Ark.  627,  150  S.  W.  153. 

Section  5083  of  Kirby's  Digest  gives  a 
plaintiff  who  has  suffered  a  nonsuit  the  right 
to  commence  a  new  action  "within  one  year 
after  such  nonsuit  suffered." 

[4]  But  for  this  statute  appellee's  cause  of 
action  would  have  been  barred  within  three 
years  from  August. 28,  1914.  See  section 
5064,  Kirby's  Digest;  Emrlch  v.  Utile  Bock 
Traction  ft  Electric  Co.,  71  Ark.  71,  70  8.  W. 
1035;  St  L.,  I.  M.  &  S.  By.  Co.  ▼.  Mynott, 
83  Ark.  6,  102  S.  W.  880. 

[I]  The  pendency  of  the  suit  In  the  feder- 
al court  for  the  same  cause  of  action  had 
the  effect  to  toll  the  general  statute  of  lim- 
itations of  three  years,  and  when  nonsuit 
was  taken  in  the  federal  court  and  the  pres- 
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ent  suit  was  begun  for  the  same  cause  of  ac- 
tion within  one  year  after  such  nonsuit,  ap- 
pellee bad  the  right  to  maintain  the  same 
under  the  express  provisions  of  section  6083 
of  Klrby's  Digest,  supra. 

The  language  of  the  statute  Is  exceeding- 
ly comprehensive.  There  are  no  restrictions 
to  causes  of  action  begun  in  the  state  courts. 
There  Is  nothing  to  Indicate  a  purpose  to 
so  confine  it  The  language  Is  broad  enough, 
and  was  doubtless  so  Intended,  to  cover  any 
action  In  any  court  having  jurisdiction  with- 
in the  state. 

The  doctrine  applicable  here,  which  is  sup- 
ported by  practically  all  the  modern  author- 
ities upon  the  subject,  is  forcefully  stated 
In  the  case  of  Gassinan  v.  Jarvls  (C.  C.)  100 
Fed.  146,  147,  as  follows: 

"The  state  court  possesses  original  jurisdle- 
tion  of  all  such  causes  of  action-  The  removal 
of  the  case,  and  its  subsequent  dismissal  untried 
and  undetermined,  cannot,  under  any  known 
rule  of  law,  be  held  to  be  a  merger  of  the  cause 
of  action ;  nor  can  the  removal  and  dismissal 
of  the  cause  be'  pleaded  in  abatement  of  the  new 
suit  brought  in  the  state  court.  When  a  cause 
of  action'  removed  into  a  court  of  the  United 
States  is  dismissed  therefrom  without  any  trial 
or  determination  of  the  merits,  the  right  of 
action  still  remains  in  full  force  and  vigor,  un- 
affected thereby,  and  the  party  having  such 
right  of  action  may  bring  suit  thereon  in  any 
court  of  competent  jurisdiction,  the  same  as 
though  no  previous  suit,  had  been  brought." 

Stevenson's  Adm'r  v.  Illinois  Central  R. 
R  Co.,  11?  Ky.  855,  TO  S.  W.  767,  4  Ann.  Cas. 
890,  and  case  note;  Mclver  v.  Florida  Cen- 
tral Ry.  Co.,  110  Ga.  223,  36  S.  H  775,  65 
L.  R.  A.  437;  Hooper  v.  Atlanta,  K.  &  N. 
Ry.  Co.,  106  Tenn.  28,  60  S.  W.  607,  53  L. 
R.  A.  931;  Baltimore  &  Ohio  R.  R.  Co.- v. 
Larwill,  83  Ohio  St  108,  93  N.  B.  618,  84  I* 
R.  A.  (N.  S.)  1195;  Southern  Ry.  Co.  v.  Mil- 
ler, 217  U.  S.  209,  30  Sup.  Ct  450,  54  L.  Ed. 
732 ;  9  R.  C.  L.  212,  218 ;  Carr  v.  Howell, 
154  Cal.  372,  97  Pac.  885.  See,  also,  Dressier 
v.  Carpenter,  107  Ark.  353,  155  S.  W.  108. 

The  appellant  contends  that  this  nonsuit 
statute  (section  5083,  Klrby's  Digest)  cannot 
toll  the  general  statute  of  limitations  because 
the  three  years  had  not  yet  expired  at  the 
time  the  nonsuit  was  taken,  and  there  was 
some  time  remaining  before  such  expiration 
in  which  appellee  might  have  brought  this 
*uit.  The  nonsuit  statute  very  plainly  says 
fliat  "the  plaintiff  may  commence  a  new  ac- 
tion within  one  year  after  such  nonsuit  suf- 
fered." The  limitation  of  one  year,  there- 
fore, cannot  be  construed  to  apply  to  causes 
only  where  the  time  of  limitation  under  the 
general  statute  shall  have  expired  at  the 
date  of  the  dismissal.  As  said  in  Love  v. 
Cohn,  93  Ark.  215,  124  S.  W.  259,  this  stat- 
ute, "instead  of  shortening  the  period  of 
limitation,  really  extends  the  period  provid- 
ed by  the  general  statute  of  limitation  ap- 
plicable to  the  cause  of  action.  7  See,  also, 
210  S.W.-2S 


Dressier  v.  Carpenter,  supra;  Knox.T.  Henry 
et  al.,  8  Kan.  App.  313,  55  Pac.  468;  Meeklns 
v.  Norfolk  &  S.  R.  R.  Co.,  131  N.  C.  1,  42  8. 
E.  333;  Bates  v.  S.  D.  &  C.  R.  B.  Co.,  12 
Ohio  St  620. 

Second.  The  appellant  contends  that  there 
was  no  evidence  tending  to  prove  that  the 
injuries  received  In  the  wreck  were  the  prox- 
imate cause  of  the  tuberculosis  which  there- 
after developed  and  became  active  in  appel- 
lee's body,  for  which  he  alleged,  and  was. al- 
lowed to  recover,  damages.  The  appellant, 
In  several  of  its  prayers  for  instructions, 
requested  the  court  to  withdraw  from  the 
jury  the  issue  of.  damages  alleged  to  have 
accrued  to  appellee  from  tuberculosis  caused 
from  the  injuries  received  by  reason  of  the 
derailment.  The  court  refused  these  pray- 
ers, and  appellant  now  insists  that  this  rul- 
ing waa  erroneous. 

Over  the  objection  of  appellant  the  fol- 
lowing hypothetical  question  was  propound- 
ed to  four  physicians,  who  qualified  as  ex- 
perts: 

"Q.  In  June*  1904,  the  plaintiff  had  his  right 
elbow  scraped  for  tuberculosis.  He  was  not 
relieved,  and  in  August,  1906,  the  arm  was 
amputated  above  the  elbow  on  account  of  the 
tuberculosis^  in  that  joint  He  made  a  good  re- 
covery from  the  operation,  and  was  in  good 
health,  up  till  August  28,  1914,  at  which  timp 
he  weighed  166  pounds,  his.  normal  and  usual 
weight,  and  had  no  active  tuberculosis.  In  Au- 
gust 1914,  while  riding  on  a  train,  the  coach 
in  which  he  was  riding  was  derailed,  while,  he 
was  asleep,  and  while  it  was  being  overturned 
he  was  thrown  from  his  seat  to  the  opposite  side 
of  the  cat;  in  or  en  the- parcels  rack,  by. which 
he  was  injured  on  his  head  and  other  parts  of 
the  body  to  the.  waist  line.  And  he  received  at 
the  time  a  bruise  on  the  right  groin,  beginning 
about  here  (indicating)  and  extending  about  four 
inches  up  the  groin  about  the  width  of  my  two 
fingers.  Both  of  his  legs  between  his  ankles 
and  bis  knees  were  bruised  and  skinned  so  that 
his  underclothing  stuck-  to  the  flesh  for  about 
16  hours.  He  didn't  know  of  the  injury  to  his 
shins  above  described  till  after  he  bad  been 
taken  back  into -one  of  the  cars  as  heretofore 
stated.  •  When  he  attempted  to  extricate  himself 
from  the  position  in  which  he  had  been  thrown, 
be .  was  in  a  dazed  condition,  and  somewhat 
nauseated.  He  extricated  himself  from  this 
position  and  walked  with  difficulty  to  the  end  of 
the  overturned  coach,  during  which  time  he  was 
suffering  severe  pain,. and  about  the  time  he  at- 
tempted to  sjet  oat  af  the  door  of  the  car-  he  be- 
came unconscious  or  fainted,  and  when  ■  he  re- 
covered from  this  condition  he  was  lying  on  the 
railroad  embankment  from  which  place  he  was 
removed  "to  a  coach  near  the  coach  which .  was 
derailed.  While  in  this  car  he  suffered  intense 
pain,  became  nauseated,  and  it  was  then  that 
he  discovered  the  injuries  below  his  knees.  ■  He 
was  carried  to  Ft  Smith,  arriving  there  about  ' 
4  or  5  o'clock  p.  m.  of  that  day.  He  received 
a  bruise  on  his  back  and  op  his  groin,  and  after- 
wards suffered  severe  pain  from  the  injury  to 
the  groin.  He  received  a  severe  shock,  nervcus 
shock  as  well  as  the  injuries  above  described. 
j  He  was  In  bed  about  four  or  five  days,  duriutf 
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all  of  which  time  he  suffered  severe  pains,  and 
at  times  was  forced  to  get  np  on  account  of 
pains  and  then  go  back  to  bed.  While  sitting 
np  he  suffered  as  much  pain  as  while  sitting  or 
lying  down.  His  urination,  which  was  normal 
before  the  accident,  became  frequent,  causing 
him  to  go  to  the  toilet  five  or  six  times  each 
night  That  he  began  to  lose  weight  soon  after 
the  accident  and  injuries  described  which  he 
never  regained,  and  was  25  pounds  lighter  at 
the  time  of  the  operation  for  the  removal  of  the 
first  testicle.  At  said  operation  the  testicle  was 
found  by  examination  and  incision  after  removal 
to  contain  tuberculosis  nodules,  and  was  in  a 
caseous  or  cheesy  condition.  '  He  doesn't  know 
whether  there  was  any  injury  to  his  testicles  at 
the  time  of  the  accident.  He  discovered  no 
bruises  on  the  scrotum,  and  felt  no  pain  in  the 
testicles  at  the  time  of  the  accident.  In  Decem- 
ber afterwards  he  felt  an  occasional  pain  in  his 
groin  where  it  was  injured,  or  where  it  had  been 
bruised.  He  noticed  no  pain  in  his  testicles  till 
about  June,  1915,  when  there  was  pain,  a  sort 
of  pulling  down  pain.  In  July  following  the 
testicle  became  enlarged  to  the  extent  that  it 
was  in  the  way,  and  the  pain  was  more  con- 
tinuous. In  August  following,  which  was  just 
one  year  after  the  accident,  he'  had  his  testicle 
which  was  on  the  same  side  that  the  groin  was 
bruised  removed,  and  when  removed  it  was 
found  full  of  tubercular  nodules  and  in  a  case- 
ous or  cheesy  condition.  In  April)  1916,  an- 
other operation  was  performed,  removing  a  part 
of  the  spermatic  cord.  When  removed  it  was 
found  to  be  full  of  tubercular  nodules  and  in 
a  caseous  cheesy  condition.  In  July,  1916, 
the  other  testicle  became  affected  and  was  re- 
moved, and  when  removed  was  found  in  a 
caseous  cheesy  condition.  He  received  no  in- 
jury from  the  time  of  the  accident  in  the  rail- 
road wreck  up  to  the  time  of  the  operation,  and 
suffered  no  illness  or  symptoms  except  those  pro- 
duced by  the  accident  before  described.  But 
never  recovered  his  normal  condition  after  the 
accident  and  before  the  operation.  Now  Doctor, 
assuming  those  facts  to  be  true  as  stated,  give 
your  opinion  as  to  whether  the  injury  received 
in  the  railroad  accident  caused  or  produced  the 
tubercular  condition  of  his  testicles  or  spermatic 
cord  or  either  of  them." 

The  witness  answered  that  the  injuries 
caused  the  condition  -  of  tuberculosis  found 
in  the  appellee's  testicles  and  spermatic  cord 
at  the  time  of  the  operation,  when  same  were 
/emoved.  Some  of  these  witnesses  further 
testified,  in  answer  to  questions: 

"That  tuberculosis  was  not  like  any  other 
disease.  It  does  not  run  on  schedule  time.  Tu- 
bercular bacilli  lie  in  the  latent  condition  for 
different  lengths  of  time ;  sometimes  they  mani- 
fest themselves  within  a  few  weeks,  and  some- 
times a  year.  No  one  can  say  that  they  mani- 
fest themselves  in  a  certain  time.  They  are  not 
like  typhoid  bacilli  or  the  smallpox  germ." 

They  further  testified  that  any  injury  to  a 
person  which  Impaired  his  physical  condi- 
tion, causing  him  to  lose  in  weight,  vital- 
ity, and  strength,  would  tend  to  cause  the 
Inactive  bacilli  to  become  active.  The  wit- 
nesses answered,  further,  that  any  excite- 
ment or  nervous  shock  which  would  cause 


the  condition  of  a  person  to  become  "de- 
vitalized, to  lose  his  strength  and  vigor  and 
his  vitality,"  would  set  Inactive  tubercular 
bacilli  into  activity;  that  where  a  person 
had  the  bacilli  of  tuberculosis  in  his  system 
that  had  become  arrested,  if  such  person 
received  an  injury  that  affected  his  general 
physical  condition  and  Impaired  his  vitality, 
such  injury  would  hasten  or  aggravate  an 
attack  of  tuberculosis. 

[8,7]  Giving  the  evidence  its  strongest 
probative  force  In  favor  of  the  appellee, 
which  the  court  must  do,  there  was  testi- 
mony tending  to  prove  the  facts  upon  which 
the  hypothetical  questions  were  grounded. 
These  questions  conformed  to  the  rule  an- 
nounced in  Taylor  v.  McCllntock,  87  Ark. 
243-294,  112  S.  W.  405;  Arkansas '  Midland 
Ry.  Co.  v.  Pearson,  98  Ark.  399,  135  S.  W. 
91T,  34  I*  R.  A.  (N.  S.)  817;  Ford  v.  Ford, 
100  Ark.  518,  140  8.  W.  993;  Williams  v. 
Fulkes,  103  Ark.  196,  146  S.  W.  480;  Wil- 
liams v.  Cantwell,  114  Ark.  542,  170  S.  W. 
250;  Scull  In  v.  Vining,  127  Ark.  124,  191 
S.  W.   924. 

The  appellant  propounded  substantially  the 
same  question  to  some  experts  Introduced  in 
its  behalf,  and  also  other  hypothetical  ques- 
tions based  upon  the  testimony  in  its  most 
favorable  light .  from  the  viewpoint  of  ap- 
pellant, and  the  answer  to  these  questions 
was  In  effect  that  the  Injuries  caused  by  the 
wreck  did  not  cause  the  tuberculosis  after- 
wards developed  In  appellee's  testicles. 

[I]  Counsel  for  appellant  contends  that  the 
issue  as  to  the  proximate  cause  of  the  tuber- 
culosis in  the  testicles  of  appellee  was  put  at 
large  in  the  realm  of  speculation  and  con- 
jecture by  the  testimony  of  the  experts. 

Now  as  to  whether  or  not  the  appellee  was 
afflicted  with  active  tuberculosis  in  his  arm, 
which  was  arrested  by  amputation  in  1906; 
and  whether  or  not  the  germs  of  tuberculosis 
may  be  arrested,  become  encapsulated,  in- 
active, and  innocuous,  and  remain  in  this  con- 
dition in  the  system  for  several  years,  and 
then,  by  reason  of  some  Injury  to  the  person, 
be  revived  and  become  active  and  hurtful,  are 
questions  which  would  require  scientific 
knowledge  for  their  correct  solution.  These 
are  matters  beyond  the  grasp  of  the  ordinary 
layman,  but  peculiarly  appropriate  for  expert 
knowledge  and  opinion.  Because  the  experts 
differ  in  their  opinions  upon  the  same  state 
of  facts,  assuming  them  to  be  true,  la  no 
reason  for  relegating  to  the  realm  of  con- 
jecture and  speculation  the  issue  as  to  wheth- 
er or  not  the  injury  was  the  proximate  cause 
of  the  tuberculosis  thereafter  developed  In 
appellee.  The  theory  upon  which  all  expert 
testimony  rests  is  that,  where  facts  are  es- 
tablished with  reference  to  the  subject-matter 
of  inquiry  which  the  common  observation  and 
experience  of  the  jury  would  not  enable  them 
to  correctly  understand  and  Interpret,  then 
they  may  have  the  benefit  of  the  opinions  of 
those  who,  by  reason  of  their  special  study 
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and  learning,  have  peculiar  knowledge  of 
the  subject  Soger's  Expert  Testimony,  p. 
19,  |  6.  Because  experts  differ  In  their  opin- 
ions as  to  the  conclusion  to  be  drawn  from 
the  facts  proTed  does  not  render  the  ultimate 
result  to  be  determined  by  the  jury  one  of 
speculation  or  conjecture.  In  such  cases  the 
Question  Is  one  not  of  conjecture  and  specula- 
tion on  the  part  of  the  jury,  but  rather  a 
question  of  the  weight  and  credit  to  be  given 
to  the  conflicting  opinions  of  experts.  As  Is 
said  in  Ruling  Case  Law,  vol.  11,  p.  578,  1 10: 

"Each  party  has  the  right  to  lay  before  the 
jury  the  scientific  inferences  properly  deducible 
from  the  facts  which  he  claims  to  have  proved, 
subject  to  the  contingency  that  the  jury  shall 
find  such  facts  to  be  as  claimed.  *  *  *  The 
solution  of  this  problem  which  has  been  worked 
out  by  the  courts  is  to  permit  counsel  to  pat  to 
the  expert,  after  his  competency  has  been  estab- 
lished, a  question  in  which  the  things  that  coun- 
sel claims  to  have  proved  are  stated  as  an 
hypothesis,  and  the  witness  is  asked  to  state  and 
explain  the  conclusion  which  in  his  opinion 
results." 

If  the  experts  differ  In  their  opinion  as 
to  results,  then  it  Is  the  province  of  the  jury 
to  determine  which  has  reached  the  correct 
conclusion.  A  Contrary  doctrine  would  result 
In  the  elimination  of  the  opinions  of  all 
experts,  unless  they  happened  to  be  of  one 
mind,  and  abrogate  the  rale  of  evidence  per- 
mitting the  introduction  of  such  testimony. 

Applying  these  principles  to  the  facts  of 
this  record,  it  was  therefore  an  Issue  for 
the  jury  as  to  whether  or  not  the  Injuries 
produced  by  the  alleged  wreck  were  the 
proximate  cause  of  the  tuberculosis  for  which 
the  appellee  claimed  damages,  and  the  court 
did  not  err  in  refusing  prayers  for  instruc- 
tions which  sought  to  withdraw  that  issue. 
"Where  fair-minded  men  might  honestly 
differ  as  to  the  conclusion  drawn  from  the 
facts,  whether  controverted  or  uncontrovert- 
ed,  the  question  at  Issue  should  go  to  the 


Jury."    St  L.,  I.  M.  ft  S.  *y.  Co.  t.  Fuqua, 
114  Ark.  112, 119, 169  S.  W.  788,  788. 

The  doctrine  announced  by  this  court  In  the 
case  of  M.,  D.  ft  G.  R.  R.  Co.  v.  Steel,  108 
Ark.  14,  156  S.  W.  182,  Ann.  Cas.  1915B,  198, 
Is  applicable  here.  See,  also,  St  I*.  I.  M.  ft 
S.  Ry.  Co.  v.  Steel,  129  Ark.  521-627,  197  S. 
W.  288;  Reiff  v.  Interstate  Business  Men's 
Ace.  Ass'n,  127  Ark.  254-259,  192  S.  W.  216; 
Biddle  v.  Jacobs,  116  Ark.  82,  172  S.  W.  258; 
Sterling  A.  Coal  Co.  v.  Strope,  130  Ark.  485, 
197  S.  W.  858;  Hurley  v.  New  York  ft  Brook- 
lyn Brewing  Co.  et  al„  IS  App.  Dlv.  167,  43  N. 
Y.  Supp.  259. 

Counsel  for  appellant  presents  many  assign- 
ments of  error  in  the  rulings  of  the  court  in 
granting  and  refusing  prayers  for  instruc- 
tions. 

The  injury  occurred  In  the  state  of  Okla- 
homa. The  issue  of  negligence  was  sent  to 
the  Jury  under  instructions  which  declared 
the  law  in  substantial  compliance  with  the 
statute  of  Oklahoma  and  in  conformity  with 
the  doctrine  announced  by  the  Supreme  Court 
of  that  state.  See,  St  L.  ft  8.  F.  R.  R.  Co.  v. 
Posten,  31  Okl.  821, 124  Pac.  2;  Lusk  et  al.  r. 
Wilkes  (Okl.)  172  Pac.  929,  L.  R.  A  1918E, 
518;    section  800,  Revised  Laws  Okl.  1910. 

[I]  Only  a  general  objection  was  reserved 
at  the  trial  to  the  rulings  of  the  court,  and 
we  find  no  Inherent  defect  In  any  of  the  in- 
structions. The  errors,  if  any,  were  merely 
those  of  verbiage,  which  could  have  readily 
been  corrected  If  the  attention  of  the  court 
had  been  specifically  called  to  same.  The 
charge  of  the  court  taken  as  a  whole  on  this 
issue  and  on  the  Issue  as  to  the  proximate 
cause  of  the  tuberculosis  in  the  testicles  of 
appellee  correctly  declared  the  law,  and  fully 
and  fairly  submitted  these  Issues  to  the  jury, 
and  there  was  testimony  to  sustain  the  ver- 
dict. 

We  find  no  error  In  the  rulings  of  the 
court  in  the  admission  or  rejection  of  testi- 
mony.   The  judgment  is  therefore  affirmed. 
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RYBERG  v.  LITTLE  et  al.    (No.  19551,) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

March  1,  1919.    Rehearing  Denied 

March  28,  1919;) 

Appeal  and  Erbob  «=»639(1)— Review— De- 
fective Abstract  or  Record. 
Where  abstract  of  record  proper  fails  to 
■how  that  motion  for  new  trial  was  filed,  and 
other  like  defects  are  present,  consideration  of 
matters  of  exception  is  precluded,  and  judg- 
ment will  be  affirmed ;  no  question  being  raised 
on  the  pleadings  or  judgment. 

Appeal  from  Circuit  Court,  Lawrence 
County;  Carr  McNatt,  Judge. 

Action  by  Charles  A.  Ryberg  against  Em- 
ma Little  and  another.  Judgment  for  de- 
fendants,, motion  for  new  trial  overruled, 
and  plaintiff  appeals.    Affirmed. 

W.  Cloud  and  W.  H.  Bickers,  both  of  Pierce 
City,  for  appellant 

BLAIR  P.  J.  The  abstract  of  the  record 
proper  falls  to  show  a  motion  tor  new 
trial  was  filed.  Other  like  defects  are  pres- 
ent Respondent  makes  the  point  that  this 
precludes  the  consideration  of  matters  of  ex- 
ception. The  rule  is  well  settled.  No  ques- 
tion Is  raised  on  the  pleadings  or  Judg- 
ment 

Affirmed. 

All  concur. 


(277  Mo.  256) 

GRISWOLD  v.  BAAS.     (No.  19082.) 

(Supreme  Court  of  Missouri,  in  Banc.    March 
15,  1919.) 

1.  Principal  and  Agent  <8=>155(4)— Liabili- 
ty of  Unauthorized  Agent— Contracts. 

If  one  represents  himself  as  the  agent  of  a 
disclosed  principal  and  attempts  to  contract  in 
the  name  of  such  principal  without  authority 
or  in  excess  of  his  authority,  he  becomes  lia- 
ble to  the  third  party,  not  on  the  contract  un- 
less it  contains  apt  words  to  bind  himself, 
but  for  breach  of  the  express  or  implied  cove- 
nant of  authority  or,  in  a  proper  case,  in  an  ac- 
tion of  fraud  and  deceit. 

2.  Pbincipal  and  Agent  e$=»155(4)— Liabil- 
ity of  Unauthobized  Agent— Contracts— 
Damages. 

In  action  against  agent  for  damages,  in  that 
Agent  represented  himself  as  having  authority 
u>  contract  when  he  did  not  have  such  author- 
ity, measure  of  recovery  is  damage  suffered  by 
oreach  of  warranty  of  authority,  and,  where 
contract  consisted  of  agreement  to  purchase 
property  at  a  certain  price,  the  unpaid  part  of 
contract  price  was  not  proper  measure  of  dam- 
ages, where  plaintiff  retained  property  and  in- 
troduced no  evidence  as  to  its  value. 


3.  Principal  and  Agent  «!=»164(2),  175(3)— 
Retroactive  Effect  of  Ratification. 

One  may  ratify  act  of  another  who  under- 
took without  proper  authority  to  act  as  bia 
agent,  and  such  ratification  is  retroactive. 

4.  Evidence  <S=>588  —  Credibility  of  Wit- 
nesses. 

Trier  of  facts  was  sot  bound  to  find  that  all 
that  a  witness  said  was  true;  witness  not  be- 
ing a  party,  and  his  testimony  not  being  en- 
tirely consistent  with  itself. 

5.  Justices  of  the  Peace  «=»174(3)— Plead- 
ing—Amendment. 

In  action  against  one  representing  himself 
as  an  agent  without  authority;  commenced  be- 
fore a  justice  of  the  peace,  statement  failing 
to  negative  defendant's  agency,  stating  merely 
that  disclosed  principal  denied  such  an  agency, 
held  amendable  in  circuit  court. 

Graves,  J.,  dissents. 

Appeal  from  St  Louis  Circuit  Court;  Eu- 
gene McQulllin,   Judge. 

Action  by  P.  A.  Grlswold,  Commissioner, 
against  Max  Haas.  A  judgment  in  favor  of 
plaintiff  was  affirmed  by  the  St.  Louis  Court 
of  Appeals  (191  Mo.  App.  97,  177  S.  W.  728), 
and  the  case  was  certified  to  the  Supreme 
Court.    Reversed  and  remanded. 

See,  also,  145  Mo.  App.  578,  122  S.  W.  781. 

Henry  H.  Furth,  of  St  Louis,  tor  appel- 
lant 

John  B.  Denvlr,  Jr.,  and  P.  A.  Grlswold, 
both  of  St  Louis,  for  respondent 

BLAIR,  J.  This  cause  was  appealed  to 
the  St  Louis  Court  of  Appeals.  The  Judg- 
ment was  affirmed.  191  Mo.  App.  97,  177  S. 
W.  728.  Judge  Allen  dissented  and  certified 
the  cause  here  because  he  thought  the  de- 
cision in  conflict  with  certain  decisions  of 
this  court  and  the  Kansas  City  Court  of 
Appeals. 

In  1907,  respondent  was,  by  the  circuit 
court  of  the  city  of  St  Louis,  appointed  com- 
missioner to  make  a  sale  of  certain  bonds 
involved  in  litigation  pending  in  that  court. 
He  duly  offered  the  bonds  for  sale,  and,  ap- 
pellant making  the  highest  bid,  they  were 
knocked  down  to  him  at  a  price  of  $276, 
$15  of  which  was  paid  at  the  time.  When 
respondent  asked  him  who  was  the  purchas- 
er, appellant  stated  that  he  bought  them  tor 
George  F.  McLaln.  Respondent,  as  com- 
missioner, reported  to  the  court  the  sale  of 
the  bonds  to  McLaln,  and  that  Bale  was  duly 
approved.  Later,  respondent  tendered  the 
bonds  to  McLaln  and  demanded  the  balance 
of  the  sale  price,  $261.  McLaln  refused  to 
accept  the  bonds  or  pay  the  balance.  This 
was  reported  to  the  circuit  court,  and  re- 
spondent ordered  to  bring  suit  Respondent 
had  the  bonds  in  his  possession.  He  sued  ap- 
pellant Haas  on  the  contract  of  sale.  The 
case  reached  the  Court  of  Appeals.     Gris- 
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wold  v.  Haas,  145  Mo.  App,  878,  122  S.  W. 
781.  The  statement  averred  a  sale  to  Haas, 
and  the  suit  was  one  to  recover  the  purchase 
price.  The  court  held  there  was  "a  fatal  de- 
parture from  the  allegations  of  the  petition." 
It  held  that  respondent  Griswold's  testimony 
in  that  case  disclosed  "a  sale  to  McLain,  a 
report  to  the  court  of  the  fact  of  a  sale  to 
McTaln,  and  an  approval  and  confirmation 
by  the  court  of  a  sale  to  McLain."  The 
court  said  Haas  had  not,  In  that  case,  been 
"sued  as  agent,  nor  for  deceit  In  pretending 
to  be  an  agent  when  in  fact  he  was  princi- 
pal." The  court  held,  citing  authorities,  that 
the  suit  was  one  for  goods  sold  and  delivered, 
and  that  Haas  could  not  be  held  in  such  an 
action;  that  where  one  "acts  professedly 
for  another,  but  without  authority,  he  ren- 
ders himself  individually  liable";  that  the 
remedy  Is  "for  deceit  or  In  assumpsit  upon 
the  express  or  Implied  warrant  of  authority. 
If  he  knowingly  and  falsely  represents  that 
he  had  authority  to  act,  the  former  remedy 
Is  the  appropriate  one.  If  he  makes  the  rep- 
resentation in  good  faith,  then  the  latter 
remedy  should  be  pursued."  The  court 
thereupon  reversed  the  Judgment  outright 
Subsequently,  respondent  brought  this  suit. 
The  petition  or  statement  sets  forth  the 
proceedings  authorizing  the  sale  of  the  bonds 
and  the  time  and  terms  of  sale,  and  pro- 
ceeds: 

"Plaintiff  further  states  that  the  defendant 
herein  being  the  highest  and  best  bidder  for  said 
bonds,  the  same  were  struck  off  and  sold  to  him 
for  the  sum  of  $276.00,  and  defendant  then  and 
there  paid  to  plaintiff  the  sum  of  $15.00  requir- 
ed on  account  of  the  purchase  price  of  said 
bonds. 

"That  upon  plaintiff  Inquiring  who  the  pur- 
chaser was,  the  defendant  stated  that  one  G. 
P.  McLain  was. 

"That  thereafter,  to  wit,  on  the  1st  day  of 
July,  1907,  said  sale  of  said  bonds  made  on  the 
21st  day  of  February,  1907,  was  approved  by 
said  circuit  court. 

"That  thereafter,  to  wit,  on  or  about  the  3d 
day  of  July,  1907,  plaintiff  made  a  tender  of 
said  bonds  to  said  O.  F..  McLain  and  demanded 
of  him  the  sum  of  $261.00,  the  balance  of  the 
purchase  price  of  said  bonds. 

"That  said  G.  F.  McLain  denied  that  defend- 
ant was  his  agent  or  authorized  to  use  his  name 
or  represent  him  in  the  purchase  of  said  bonds, 
and  refused  to  receive  said  bonds  or  to  pay  the 
balance  of  the  purchase  price  thereof  and  has 
ever  refused  to  do  so. 

"That  plaintiff  is  now  and  has  ever  been 
ready  to  deliver  said  bonds  upon  the  payment 
of  the  purchase  price. 

"That  by  reason  of  the  premises  plaintiff  has 
been  damaged  in  the  sum  of  $261.00,  together 
with  interest  thereon  from  the  1st  day  of  July, 
1907. 

"That  on  or  before,  to  wit,  the  14th  day  of 
January,  1908,  the  circuit  court  in  said  division 
No.  5  ordered  plaintiff  herein  to  institute  legal 
proceedings  to  recover  the  balance  of  the  pur- 
chase price  of  said  bonds. 

"Therefore,  plaintiff  prays  judgment  against 


defendant  in  the  sum  of  $261.00  and  interest 
from  July  1,  1907,  and  for  costs." 

The  trial  court,  on  defendant's  request, 
made  the  following  finding  of  facts:  It 
found  facts  showing  respondent's  authority 
to  sell  the  bonds,  the  fact  of  sale,  and  that — 

"At  said  sale  defendant  was  the  highest  and 
best  bidder,  and  thereupon  said  bonds  were 
struck  off  to  him  for  the  price  of  $276,  and  at 
said  time  defendant  paid  to  plaintiff  the  sum 
of  $15  on  account  of  said  purchase.  That  on 
inquiry  concerning  the  name  of  the  purchaser 
defendant  stated  the  purchaser  was  George  F. 
McLain,  and  that  subsequently  the  sale  was 
duly  approved  by  division  No.  5  of  this  court. 

"That  after  said  plaintiff  made  a  tender  of 
said  bonds  to  said  McLain  and  demanded  of  him 
the  balance  of  the  purchase  price,  namely,  $261, 
and  that  said  McLain  repudiated  the  agency  of 
defendant 

"The  court  further  finds  that  defendant  was 
not  authorized  to  purchase  said  bonds  for  said 
McLain,  and  therefore  was  not  the  agent  of 
said  McLain  in  said  purchase;  and  that  after 
said  sale  said  McLain  did  not  recognize  and 
approve  defendant's  purchase  of  said  bonds  as 
his  agent 

"The  court  further  finds  that  there  is  due  on 
account  of  said  purchase  by  defendant  the  sum 
of  $276,  leas  $15,  the  amount  paid  at  the  time." 

The  last  sentence  was  subsequently  mod- 
ified as  hereinafter  pointed  out 

The  court  rendered  judgment  against  ap- 
pellant for  $261.  An  appeal  took  the  case 
to  the  Court  of  Appeals.  The  majority  opin- 
ion holds  that  the  measure  of  damages  was 
the  difference  between  the  amount  bid  and' 
the  sum  paid;  that  the  value  of  the  bonds 
was  immaterial ;  and  that  the  judgment  was 
for  the  right  party  and  should  be  affirmed. 

It  is  to  be  kept  In  mind  that  respondent 
now  has  the  bonds  and,  also,  a  judgment  ex- 
actly equivalent  to  the  unpaid  portion  of  the 
bid  made  at  the  sale. 

I.  On  the  first  appeal  In  the  first  suit 
(Grlswold  v.  Haas,  145  Mo.  App.  loc.  dt  585, 
122  S.  W.  783),  it  was  held  that— 

"The  proper  action  in  a  case  of  this  kind, 
where  one  falsely  represents  himself  as  agent 
is  not  on  the  contract  itself  but  against  tho 
agent  for  damages." 

[1]  The  general  rule,  subject  to  exceptions 
not  here  Involved,  which  Is  supported  by  rea- 
son and '  the  weight  of  authority,  Is  that, 
If  one  represents  himself  as  the  agent  of-  a 
disclosed  principal  and  attempts  to  contract 
in-  the  name  of  such  principal  without  au- 
thority or  In  excess  of  his  authority,  he  be- 
comes liable  to  the  third  party ;  not  on  the 
contract,  unless  It  contains  apt  words  to 
bind  him,  but  for  breach  of  the  express  or 
Implied  covenant  of  authority,  or,  In  a  prop- 
er case,  in  an  action  of  fraud  and  deceit. 
The  decisions  In  this  state  are  In  accord  with 
this  rule.  Wright  ▼.  Baldwin,  61  Mo.  269; 
LtagenfeldeT  v.  Leschen,  184  Mo.  loc.  dt.  68, 
34  S.  W.  1089;   Hotel  Co.  v.  Furniture  Co., 
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73  Mo.  App.  loc  dt  189.  In  Myers  Tail- 
oring Co.  t.  Keeley,  68  Mo.  App.  loc  dt. 
495,  appears  an  expression  which  might 
seem  contrary  to  this  rule.  The  appearance 
of  conflict  disappears  when  it  is  noted  that 
the  agent  in  that  case  contracted  in  his  own 
name.  It  therefore  results  that  the  applica- 
ble rule,  of  law  and  a  previous  adjudication 
between  these  parties  precludes  a  recovery 
by  respondent  against  appellant  on  the  con- 
tract; 

[2]  II.  In  a  case  like  this,  the  measure  of 
recovery  Is  the  damage  suffered  by  breach 
of  the  warranty  of  authority.  Wright  v. 
Baldwin,  51  Mo.  loc.  clt  272;  Gestrlng  v. 
Fisher,  46  Mo.  App.  lot  dt.  612,  613;  Lln- 
genfelder  v.  Leschen,  134  Mo.  loc.  dt  64,  34 
S.  W.  1089- 

Let  It  be  assumed  the  statement  states  a 
cause  of  action  under  the  rules  just  refer- 
red to.    The  trial  court  first  found  that — 

"There  is  now  due  on  account  of  said  pur- 
chase by  defendant  the  sum  of  $276,  less  $15,  the 
amount  paid  at  the  time." 

Subsequently,  It  changed  this  finding  to 
read: 

"The  court  further  finds  that  plaintiff  has 
been  damaged  in  the  sum  of  $261." 

This  finding  is  attacked.  Respondent  does 
not  contend  the  rules  stated  above  are  in- 
applicable, but  concedes,  In  his  argument, 
their  applicability.  His  position  is  that  the 
finding  and  judgment  are  right  under  these 
.  principles.  There  was  no  evidence  offered 
tending  to  show  the  actual  value  of  the 
bonds.  There  was  no  showing  that  the  bonds 
are  worth  less  than  the  amount  bid  for  them. 
No  evidence  of  the  costs  and  expenses  of 
the  sale  was  tendered.  In  fact,  no  evidence 
of  loss  or  damage  was  adduced.  Respondent 
has  the  bonds,  and  he  has  the  $15  paid  him 
by  appellant.  The  recovery  was  permitted 
solely  upon  the  showing  that  the  bid  was 
$276  and  only  $15  had  been  paid.  In  other 
words,  recovery  was  allowed  in  an  action  for 
damages  without  any  evidence  that  damage 
had  been  suffered. 

'  If  there  was  a  valid  contrad  of  sale,  this 
action  for  damages  cannot  be  sustained  at 
all.  If  there  was  no  such  contract,  then 
respondent  did  not  lose  title  to  the  bonds. 
There  was  no  showing  the  bonds  were  worth 
less  than  the  bid.  If  the  bonds  are  worth 
anything,  a  recovery,  under  the  statement, 
of  the  full  difference  between  the  bid  and 
the  amount  paid,  is  wrong.  There  was  no 
evidence  of  damage,  and,  consequently,  no 
evidence  to  support  any  judgment  against 
appellant. 

[8, 4]  III.  Appellant  urges  that  the  evi- 
dence establishes  as  a  matter  of  law  that 
McLain  ratified  the  contract.  One  may  rat- 
ify the  act  of  another  who  undertook,  with- 
out proper  authority,  to  act  as  his  agent,  and 


such  ratification  is  retroactive.  Lingenfeld- 
er  v.  Leschen,  184  Mo.  loc  dt  64,  65,  34  S. 
W.  1089.  The  contention  of  appellant  Is 
that  an  express  ratification  was  conclusive- 
ly shown.  This  contention  Is  founded  upon 
the  testimony  of  McLain,  who  was  offered 
as  a  witness  by  respondent  His  testimony 
is  not  entirely  consistent  with  itself.  The 
trier  of  the  fad  was  not  bound  to  find  all 
that  he  said  was  true.  The  fad  that  re- 
spondent offered  him  did  not  necessarily  re- 
quire the  court  to  believe-  him.  He  was  net 
a  party  to  the  suit  Apparently,  the  court 
did  not  believe  part  of  his  testimony. 

[I]  IT.  The  suit  was  begun  before  a  Jus- 
tice of  the  peace.  The  suffldency  of  the 
statement  Is  challenged.  It  is  open  to  some 
objection.  We  think  It  amendable.  One 
particular  in  which  it  falls  Is  that  It  does 
not  negative  appellant's  agency.  It  states 
merely  that  McLain  denied  such  an  agency. 
It  can  be  reframed  so  as  to  meet  the  objec- 
tion made  in  case  there  is  another  trial 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

PARIS,  WOODSON,  and  WILLIAMS,  JJ, 
concur. 

WALKER,  J.,  concurs,  except  In  para- 
graph 4. 

GRAVES,  J.,  dissents. 


(177  Mo.  US) 

STATE  ex  rel.  GREENE  COUNTY  v.  GIDE- 
ON, Mayor,  et  al.    (No.  21234.) 

(Supreme  Court  of  Missouri,  in   Banc     Feb. 

15, 1919.    Rehearing  Denied  March 

15,  1919.) 

Statutes  «=»121(7)— Subjsot  ahd  Tihjb— Li- 
censes—Amendment. 
Laws  1917,  p.  357,  {  8,  subd.  40,  repealing 
and  re-enacting  Laws  1915,  p.  845,  which  amend- 
ed Laws  1918,  p.  420,  which  in  turn  repealed 
and  re-enacted  Rev.  St  1909,  c.  84,  art.  3,  is 
so  far  a  departure  from  the  original  act  in  re- 
quiring cities  of  the  second  class  to  pay  certain 
dramshop  license  fees  to  the  county,  as  to  re- 
quire specific  mention  of  such  a  purpose  in  the 
title  of  the  act,  and  hence  is  violative  of  Const, 
art  4,  {  28. 

Blair  and  Williams,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Greene  County; 
Guy  D.  Kirby,  Judge. 

Action  by  the  State,  on  relation  of  Greene 
County,  to  compel  J.  J.  Gideon,  Mayor,  and 
E.  F.  James  and  others,  as  Commissioners 
of  the  City  of  Springfield,  to  audit  and  pay 
tho  county  certain  money.  Judgment  for  de- 
fendants, and  relator  appeals.    Affirmed. 


«fcs>For  other  cases  Bee  same  topic  and  KEY-NUMBER  in  ail  Key-Numbered  Digests  and  Indexes 
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Warren  L.  White  and  Oliver  3.  Page,  both 
of  Springfield,  for  appellant 

Fred  A.  Moon,  of  Springfield,  for  respond- 
ents. 

FARIS,  J.  The  county  of  Greene,  as  re- 
lator, brought  this  action  by  mandamus  in 
the  circuit  court  of  Greene  county  against 
the  respondents  herein,  who  constitute  the 
mayor  and  the  commissioners,  respectively, 
of  the  city  of  Springfield;  said  city  being 
under  a  commission  form  of  government. 
Upon  a  trial  nisi  plaintiff  lost,  and  after  the 
conventional  procedure  has  appealed. 

The  facts  of  the  case  are  few  and  simple. 
In  1017  the  Legislature  amended  a  certain 
section  of  the  chapter  of  the  Bevised  Statutes 
of  Missouri  which  governs  cities  of  the  sec- 
ond class,  in  such  wise,  it  is  averred  and  con- 
tended  by  appellant,  as  to  require  cities  of 
the  second  class — such  as  the  city  of  Spring- 
field is — to  pay  to  the  county  wherein  such 
a  city  is  located  the  sum  of  $400  per  annum 
for  every  dramshop  license  issued.  This  ac- 
tion is  brought  by  Greene  county  for  the 
purpose  of  compelling  respondents  to  audit 
and  pay  to  that  county  the  sum  of  $5,900, 
which  is  ceteris  paribus  its  proportionate 
part  of  all  the  dramshop  license  taxes  which 
were  collected  by  the  city  of  Springfield  dur- 
ing the  period  embraced  in  this  controversy. 
Respondents  having  refused  to  pay  the  above 
sum  of  $5,900,  which  is  conceded  to  be  cor- 
rect if  the  act  under  which  the  same  is  de- 
manded is  valid,  Greene  county  instituted 
this  action,  and,  as  stated,  having  lost  be- 
low, has  appealed. 

The  defense,  among  others  urged  by  re- 
spondents, as  excusing  their  refusal  to  pay 
the  amount  demanded,  is  that  the  act  un- 
der which  appellant  bottoms  its  demand  for 
payment  is  unconstitutional.  The  grounds 
of  unconstitutionality  of  the  act  of  1917  so 
urged  by  respondent  are:  (a)  Because  the 
act  is  in  conflict  with  section  28  of  article 
4  of  the  Constitution,  which  provides  that 
"no  bill  *  *  •  shall  contain  more  than 
one  subject,  which  shall  be  clearly  expressed 
In  its  title;"  (b)  because  said  act  violates 
sections  1  and  10  of  article  10  of  the  Consti- 
tution, in  that  it  levies  a  direct  tax  upon 
cities  of  the  second  class  of  $400  per  year 
for  the  benefit  of  the  county  in  which  a  city 
of  the  second  class  is  located,  for  each  and 
every  saloon  license  issued  by  such  city ;  and 
(c)  because,  if  such  levy  of  the  tax  aforesaid 
is  not  in  fact  a  tax,  then  the  act  of  1917  is  a 
grant  of  the  public  money  of  the  city  by  the 
Legislature  to  the  county  in  which  the  city 
is  located,  contrary  to  sections  46  and  47  of 
article  4  of  the  Constitution  of  Missouri. 

Other  contentions,  as  forecast,  are  made, 
but  since  one  of  these  at  least  has  already 
been  decided  against  respondent,  and  as  in  the 
view  we  take  of  the  case  mention  of  others 
is  unnecessary,  we  content  ourselves  with  the 


above  recital  of  respondents'  contentions. 
We  think  the  above  facts,  together  with  such 
others  as  we  shall  find  it  necessary  to  refer 
to  in  our  discussion  of  the  points  made  in  the 
case,  will  be  sufficient  to  an  understanding 
thereof. 

Appellant  bottoms  its  right  to  demand 
from  the  city  of  Springfield  payment  of  the 
sum  here  in  dispute  upon  subdivision  40  of 
section  8  of  "An  act  to  amend  an  act  approv- 
ed on  the  26th  day  of  March,  1915,  entitled, 
'An  act  to  amend  section  8  of  an  act,  approv- 
ed oa  the  25th  day  of  March,  1913,  entitled 
"An  act  to  repeal  article  3  of  chapter  84  of 
the  Bevised  Statutes  of  Missouri  of  1909, 
with  all  amendments  thereto,  said  article  be- 
ing entitled  'Cities  of  the  second  class,'  and 
to  enact  in  lieu  thereof  a  new  article  pro- 
viding for  the  government  of  cities  of  the 
second  class,"  *  by  repealing  subdivision  for- 
tieth of  said  act  and  enacting  a  new  subdi- 
vision in  lieu  thereof."  Laws  Mo.  1917,  p. 
357. 

/Subdivision  40,  above  referred  to  and  here- 
in relied  on  by  appellant  as  furnishing  its 
sole  right  to  the  money  demanded  from  re- 
spondent city,  reads  thus: 

"Fortieth. — To  have  the  exclusive  power  to 
define,  regulate,  restrain,  suppress,  license  and 
tax  dramshops  and  to  revoke  dramshop  licens- 
es, and  to  regulate  and  control  the  giving  or 
Belling  of  intoxicating  liquors  at  any  place  or  > 
places  in  such  cities :  Provided  that  for  every 
dramshop  license  issued  by  a  city  of  the  sec- 
ond class  it  shall  pay  to  the  state  the  sum  of 
$400.00  per  annum  in  quarterly  installments; 
to  the  county,  for  county  purposes,  the  sum  of 
$400  per  annnm  in  quarterly  installments ;  and 
to  any  special  road  district  in  which  said  city 
may  be  located  $550  per  annum  in  quarterly  in- 
stallments, and  the  balance  shall  be  paid  into 
the  treasury  of  such  city,  for  municipal  pur- 
poses. Provided,  further,  that  no  special  road 
district  within  which  such  county  [city]  may 
be  located  shall  be  entitled  to  any  part  of  the 
amount  paid  by  such  city  to  the  county."  Laws 
1917,  i  8,  p.  367. 

It  is  clear  that  appellant  is  entitled  to  the 
money  demanded  and  should  prevail,  if  sub- 
division fortieth  is  valid.  But  respondent, 
admitting  so  much,  urges  that  for  numerous 
reasons  said  subdivision  Is  invalid,  because 
its  provisions  are  in  irreconcilable  conflict 
with  other  provisions  of  the  amended  act, 
and  because  both  its  .title  and  contents  of- 
fend against  express  provisions  of  the  Con- 
stitution. 

In  the  view  which  we  are  constrained  to 
take  of  this  case  we  need  burden  the  books 
with  but  one  of  respondents'  contentions 
touching  the  unconstitutionality  of  the  act 
That  one  Is  that — 

"It  conflicts  with  that  provision  of  the  Con- 
stitution which  reads:  *No  bill  *  •  *  shall 
contain  more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title.' "  Section  28,  art 
4,  Const 
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Whether  this  contention  Is  well  taken  may 
be  demonstrated  by  a  reference  to  the  legis- 
lative history  and  career  (the  latter  of  which 
must  be  conceded  to  have  been  a  veritable 
Comedy  of  Errors)  of  said  subdivision  40. 

In  1913  the  Legislature  passed  an  act  en- 
titled: 

"An  act  to  repeal  article  S  of  chapter  84  of 
the  Revised  Statutes  of  Missouri  of  1909,  with 
all  amendments  thereto,  said  article  being  en- 
titled, 'Cities  of  the  second  class,'  and  to  enact 
in  lien  thereof  a  new  article  providing  for  the 
government  of  cities  of  the  second  class."  Laws 
1913,  p.  420. 

The  above. act  contained  in  section  8  there- 
of a  subdivision  numbered  fortieth,  which, 
setting  forth  some  of  the  powers  of  a  city  of 
the  second  class,  read  in  full,  thus: 

"Fortieth.  To  have  the  exclusive  power  to  re- 
strain, suppress,  regulate,  license  and  tax  dram- 
shops, and  to  revoke  dramshop  licenses."  Laws 
1913,  p.  434. 

In  1915  the  Legislature  undertook  to  mod- 
ify the  thoroughgoing  and  exclusive  power 
of  licensing  and  taxing  dramshops,  which 
was  conferred  upon  cities  of  the  second  class 
pursuant  to  the  above-quoted  provisions  of 
the  act  of  1913,  supra,  by  an  amendment 
which  added  to  said  subdivision  40  certain 
further  provisions  designating  the  manner 
in  which  the  money  derived  from  licenses 
and  taxes  on  dramshops  should  be  divided. 
Laws  1915,  p.  353.  The  latter  provision  was 
by  this  court  declared  unenforceable,  for 
that  no  method  or  means  was  provided  "to 
fix  what  part  of  the  dramshop  license  shall 
be  paid  to  the  state  and  county,  or  to  des- 
ignate a  means  by  which  that  part  can  be 
ascertained."  State  ex  rel.  v.  Gideon,  273 
Mo.  79,  199  S.  W.  948. 

Thereafter  to  1917,  as  we  state  above,  the 
act  now  before  us  in  the  instant  case  was 
passed  by  the  Legislature.  Laws  1917,  p. 
857  et  seq.  Obviously,  this  was  done  to  an 
effort  to  correct  the  omission  in  the  act  of 
1916  pointed  out  by  us.  State  ex  rel.  v. 
Gideon,  supra.  In  the  beginning  of  our  dis- 
cussion we  set  forth  in  full  both  the  title  to 
the  act  of  1917,  and  subdivision  40  thereof, 
herein  relied  on.  Even  a  casual  examination 
of  the  title  to  this  amendatory  act  shows 
that  it  makes  no  reference  to  the  fact  that 
it  attempts  to  provide  for  the  payment  by 
all  cities  of.  the  second  class  to  the  county 
wherein  such  a  city  is  located  of  the  sum  of 
$400  per  year  for  each  and  every  dramshop 
which  such  a  city  may  see  fit  to  license.  Ob- 
viously such  a  provision  la  to  diametrical 


conflict  with  the  provision  of  the  act  of  1913, 
whereby  cities  of  the  second  class  were 
given  exclusive  power  to  license  and  tax 
dramshops.  For  if,  aa  the  provisions  of 
said  subdivision  40  now  require,  the 
county  in  which  a  city  of  the  second 
class  is  located  is  to  collect  from  such  city 
the  sum  of  $400  per  year,  and  the  state  the 
further  sum  of  $400,  and  special  road  dis- 
tricts, If  such  there  be,  the  further  sum  of 
$550,  but  little  is  left  of  the  so-called  exclu- 
sive power  to  tax  and  license  which  the  or- 
iginal act  conferred  upon  cities  of  the  Sec- 
ond class.  For  while  ostensibly  possessing 
exclusive  power  to  tax  and  license  dramshops 
and  to  fix  the  rates  thereof,  this  power  is 
by  the  amendment  curtailed  by  the  necessity 
of  fixing  the  license  tax  at  not  less  than  ■ 
$1,350  per  year.  It  is  too  plain  for  argu- 
ment that  an  amendment  which  thus  either 
taxes  a  city  for  the  benefit  of  the  county, 
state,  and  special  road  district  on  each  dram- 
shop license  which  It  issues,  or  makes  snch 
a  city  the  agent  of  the  county,  state,  and  spe- 
cial road  district  for  the  collection  of  licenses 
and  taxes  on  dramshops  la  (to  say  no  more) 
so  far  a  departure  from  and  an  ingrafting  up- 
on the  original  act  of  matters  not  germane 
thereto  as  to  require  specific  mention  of  such 
a  purpose  in  the  title  of  the  act.  State  ex 
rel.  v.  Revelle,  257  Mo.  529,  105  S.  W.  10S4; 
Williams  v.  Railroad,  233  Mo.  676,  136  S.  W. 
304;  Shively  v.  Lankford,  174  Ma  loc  dt 
544,  74  S.  W.  835;  Woolf  v.  Taylor,  98  Ala. 
254,  13  South.  688;  Thompson  v.  Luverne, 
125  Ala.  366,  128  Ala.  567,  29  South.  326; 
State  ex  rel.  v.  Gordon,  233  Mo.  383,  135  S. 
W.  929 ;  Douglas  v.  Hayes,  52  Neb.  191,  71  N. 
W.  1023;  Equitable  Guarantee  &  Trust  Co. 
v.  Donahoe,  3  Pennewill,  191,  49  Atl.  372; 
State  v.  Parker  Distilling  Co.,  236  Mo.  219, 
139  S.  W.  453.  This  was  not  done,  and  we 
think  the  contention  of  respondents  that 
the  title  to  the  act  of  1917  (Laws  1917,  p. 
357)  is  violative  of  section  28  of  article  4  of 
the  Constitution  is  well  taken,  and  should 
be  sustained. 

Other  grounds  of  alleged  unconstitutional- 
ity of  the  act  under  consideration  are  urged, 
some  of  which  may  well  prove  to  be  well 
taken.  But  since  the  point  discussed  dis- 
poses of  the  whole  case,  no  occasion  arises 
to  lengthen  our  views  by  a  discussion  of  oth- 
er points,  even  though  such  may  seem  upon 
a  merely  casual  view  to  be  well  founded. 
It  results  that  the  case  must  be  affirmed. 
Let  it  be  so  ordered. 

All  concur,  except  BLAIR  and  WILLIAMS, 
JJ.,  who  dissent 
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CAPE  GIRARDEAU-JACKSON  INTERUR- 
BAN  R*.  CO.  et  al.  v.  LIGHT  ft  DEVEL- 
OPMENT CO.  Or  ST.  LOUIS  et  aL  (No, 
19235.) 

(Supreme  Court  of  Missouri,  Division  NO.  L 

March  1,  1919.     Rehearing   Denied 

March  28,  1919.) 

1.  Municipal  Corporations  <8=»680,.  681(7)— 
Stbeet  Railroads— Standard  Gauge  Sebv- 
ice— Right  to  Fbanchise. 

Under  Rev.  St  1909,  {  9250,  a  city  of  the 
third  class,  could  grant  to  a  standard  gauge 
railroad  company  organized  under  Rev.  St.  1899, 
e.  12,  art.  2,  the  right  to  construct  and  operate 
a  street  railroad  within  the  city  limits,  such 
power  of  third-class  cities  not  being  limited  by 
Rev.  St.  1909,  If  9493,  9494. 

2.  Statutes  *s»212— Constbuotioh— Kirowt- 
xdosj  or  Legislature— Presumption. 

It  must  bo  presumed  that  the  Legislature 
had  knowledge  of  the  classification  of  cities  of 
the  state,  as  well  as  the  different  kinds  of  trans- 
portation required  by  each,  and  that  that  classi- 
fication and  those  requirements  influenced  the 
passage  of  the  acts  approved  March  26  and  30, 
1887  (Rev.  St.  1909,  §§  9250,  9493,  9494). 

8.  Statutes  «=»225%  —  In  Paw  Materia  — 
Construction. 
Rev.  St.  1W0,  i  9250,  applying  only  to  cities 
of  the  third  class,  and  sections  9493,  9494,  suf- 
ficiently broad  to  apply  to  all  cities,  passed  at 
the  same  session,  are  in  pari  materia,  and  it 
is  the  duty  of  the  court  to 'so  construe  the  sec- 
tions that  aD  conflict  is  avoided,  and  full  force 
and  effect  given  to  all. 

4.  Specific  Pebformajsce  «=»94— Full  Per- 
formance, bt  Plaintiff  —  When  Neces- 
sabt. 

While  ordinarily  specific  performance  will 
not  be  decreed,  unless  plaintiff  has  fully  com- 
plied with  his  part  of  the  contract,  his  failure 
to  perform  after  having  been  notified  by  words 
or  conduct  of  defendant  that  further  perform- 
ance would  be  useless,  will  not  prevent  court 
from  decreeing  specific  performance. 

5.  Specific  Performance  cj=s>94  —  Perform- 
ance by  Plaintiff— Sufftoie-rot. 

In  suit  for  specific  performance  of  contract 
for  purchase  from  plaintiffs  of  the  stock,  bonds, 
and  properties  of  a  standard  gauge  .railroad 
company,  held,  that  plaintiffs  performed  their 
part  of  the  contract  as  fully  as  defendant's  con- 
duct would  permit,  and  have  at  all  times  been 
and  still  are  ready  and  able  to  perform,  so  that 
specific  performance  should  be  granted;  dam- 
ages being  inadequate  to  compensate  plaintiffs. 

Appeal  from  Circuit  Court,  Cape  Girar- 
deau County;  Prank  Kelly,  Judge. 

Suit  by  the  Cape  Girardeau-Jackson  In- 
terurban  Railway  Company  and  others 
against  the  Light  ft  Development  Company 
of  St.  Louis  and  another.  Decree  for  plain- 
tiffs, and  defendant  named  appeals.  Af- 
firmed. 


This  suit  was  Instituted  by  the  plaintiffs 
la  the  circuit  court  of  Cape  Girardeau  coun- 
ty against  the  defendants  for  the  specUic 
performance  of  a  written  contract  made  uy 
the  defendants  for  the  purchase  of  the 
stocks,  bonds,  and  properties  of  the  Cape 
Girardeau-Jackson  Interurban  Railway  Com- 
pany from  plaintiffs.  The  contract  will  be 
presently  set  out  In  full.  The  trial  resulted 
in  a  decree  In  favor  of  the  plaintiffs,  and 
the  defendants  duly  appealed  the  cause  to 
this  court 

The  record  is  unusually  long,  covering 
about  760  pages  of  printed  matter.  Since, 
however,  the  facts  are  practically  undis- 
puted, we  will  be  saved  the  labor  of  wading 
through  this  great  volume  of  evidence,  ex- 
cept regarding  some  few  details.  The  facts 
were  substantially  as  follows: 

The  plaintiffs,  on  and  prior  to  February 
17, 1913,  were  the  owners  of  all  of  the  stocks, 
bonds,  and  properties  of  the  Cape  Girardeau- 
Jackson  Interurban  Railway  Company,  and 
on  and  prior  to  the  same  date  the  defend- 
ant, the  Light  ft  Development  Company  (the 
defendant  Houck  having  no  interest  In  the 
matter)  was  the  owner  of  a  majority,  if  not 
all,  of  the  stocks  and  bonds  of  the  Cape  Gi- 
rardeau Waterworks  ft  Electric  Light  Compa- 
ny of  Cape  Girardeau,  Mo.  At  that  time  the 
corporate  franchise  of  the  latter  company  was 
about  to  expire,  and  it  was  then  asking  for 
a  new  charter  in  the  name  of  the  Missouri 
Public  Utilities  Company,  instead  of  the  Cape 
Girardeau  Waterworks  ft  Electric  Light 
Company.  The  defendant  was  and  is  a 
holding  corporation,  owning  and  operating 
waterworks,  electric  light,  and  power  plants 
throughout  southeast  Missouri,  with  Its  prin- 
cipal place  of  business  In  the  city  of  St. 
Louis,  Mo. 

The  articles  of  association  of  the  Cape 
Girardeau  Interurban  Railway  Company 
were  signed  and  acknowledged  on  the  4th 
day  of  October,  1902,  filed  in  the  office  of 
the  secretary  of  state,  and  certificate  of  in- 
corporation Issued  October  16,  1902.  The 
said  articles  of  association  of  the  said  rail- 
way company  recited:  That  the  said  rail- 
way company  was  organized  under  the  pro- 
visions of  article  2,  chapter  12,  of  the  Re- 
vised Statutes  of  1899;  that  the  said  company 
was  "formed  for  the  purpose  of  construct- 
ing, maintaining  and  operating  a  standard 
gauge  railroad  in  the  city  of  Cape  Girardeau, 
county  of  Cape  Girardeau,  and  state  of 
Missouri,  and  from  the  city  of  Cape  Girar- 
deau to  the  city  of  Jackson  in  the  said  coun- 
ty, and  in  said  city  of  Jackson";  and  the 
said  articles  of  association  further  recited 
that  "the  approximate  length  of  satd  rail- 
road is  18  miles,  situated  wholly  In  the 
county  of  Cape  Girardeau,  In  the  state  of 
Missouri." 

The  plaintiff,  Cape  Girardeau- Jackson  In- 
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terurban  Railway  Company,  had  the  right, 
.under  Its  franchise,  and  also  had  the  power, 
t«£furnlsh  heat,  power,  and  light  to  the  pub- 
lic. On  January  4,  1913,  the  buildings  and 
machinery  of  the  street  railway  company 
had  been  damaged  or  destroyed  by  fire, 
which  prevented  the  company  from  prosecut- 
ing its  business.  This,  in  fact,  as  I  under- 
stand the  record,  was  one  of  the  Inducing 
causes  which  led  to  the  execution  of  the  con- 
tract of  purchase  before  mentioned. 

On  the  7th  day  of  September,  1892,  the 
city  of  Cape  Girardeau,  a  city  of  the  third 
class,  by  ordinance  numbered  484  granted  to 
William  Penny  and  L.  S.  Joseph  and  their 
associates  and  assigns  a  franchise  to  build 
and  operate  a  street  railroad  on  certain 
streets,  naming  them,  In  that  city.  On  Octo- 
ber 14,  1892,  Penny  and  Joseph  accepted  the 
franchise.  Under  this  Ordinance  484  a 
street  railroad  was  constructed  and  operated 
by  horse  power  on  the  streets  named  in  Cape 
Girardeau. 

On  September  30,  1902,  the  dry  of  Cape 
Girardeau,  by  Ordinance  No.  637,  granted 
to  James  S.  Lapsley  and  his  associates  and 
assigns  a  franchise  "to  construct,  maintain 
and  operate  a  street  railway  and  an  electric 
light,  heat  and  power  plant  within  the  cor- 
porate limits  of  the  city  of  Cape  Girardeau." 
The  preamble  to  this  ordinance  recites: 

"Whereas,  it  is  proposed  by  James  S.  Laps- 
ley,  his  associates,  or  successors  or  assigns,  or 
a  corporation  to  be  formed  for  the  purpose,  to 
construct,  operate  and  maintain  in  the  city  of 
Cape  Girardeau  a  street  railway,  and  speedily 
thereafter  to  extend  same  to  the  city  of  Jack- 
son, •  *  *  and  operate  and  maintain  a  line 
of  electric  cars  thereon,  and  also  to  construct, 
operate  and  maintain  an  electric  lighting  plant 
in  the  city  of  Cape  Girardeau." 

Section  1  of  the  ordinance  names  the 
streets  and  the  distances  on  the  streets  the 
street  railroad  was  to  be  operated.  Section 
11  of  the  franchise  authorizes  the  grantee  to 
construct,  maintain,  and  operate  an  electric 
light,  heat,  and  power  plant  within  the  cor- 
porate limits  of  the  city,  and  to  furnish 
heat  and  power  and  light  during  the  life  of 
the  franchise,  with  a  right  to  have  the  same 
renewed.  Section  12  authorized  Mr.  Lapsley 
and  his  grantees  to  erect  poles,  lamps,  wires, 
and  fixtures  upon,  along,  and  over  the  streets 
of  the  city,  with  the  right  to  extend  the 
same.  And  section  13  provided  that  Lapsley 
and  his  grantees  were  authorized  to  con- 
tract with  the  city  for  furnishing  light  for 
municipal  purposes. 

Soon  after  obtaining  this  franchise  from 
the  city  of  Cape  Girardeau,  to  wit,  on  Octo- 
ber 4,  1902,  Mr.  James  S.  Lapsley,  R.  F. 
Walker,  and  others  signed  articles  of  asso- 
ciation for  the  Incorporation  of  the  Cape 
Girardeau-Jackson  Interurban  Railway  Com- 
pany. The  articles  of  association  recite  that 
the  incorporators  have  associated  themselves 


together  under  article  2,  chapter  12,  of  R.  S. 
1899,  for  the  purpose  of  forming  a  "corpora- 
tion'' "to  construct,  operate  and  maintain 
a  standard  gauge  railroad  line  for  public 
use  In  the  conveyance  of  persons,  property, 
mail,  express  *  *  •  in  the  city  of  Cape 
Girardeau,  county  of  Cape  Girardeau  and 
state  of  Missouri,  and  from  the  city  of  Cape 
Girardeau  to  the  city  of  Jackson  In  said 
county."  The  "corporation"  was  capitalized 
at  $300,000,  divided  Into  8,000  shares,  each 
share  of  the  par  value  of  $100. 

Mr.  Lapsley  then  sold  and  assigned  to  the 
Cape  Girardeau-Jackson  Interurban  Railway 
Company  the  franchise  granted  to  him  by 
the  city  of  Cape  Girardeau,  being  Ordinance 
No.  637,  for  building,  operating,  and  main- 
taining a  street  railroad  within  the  corporate 
limits  of  the  city  of  Cape  Girardeau.  After- 
wards the  Cape  Girardeau-Jackson  Interur- 
ban Railway  acquired  by  purchase  the  fran- 
chise and  horse  railroad  that  was  authorised 
and  constructed  under  Ordinance  No.  484 
to  William  A.  Penny  and  L.  S.  Joseph  In  1892. 

Up  to  1904  or  1905  nothing  had  been  done 
by  the  stockholders  of  the  Cape  Girardeau- 
Jackson  Interurban  Railway  Company  to- 
ward the  construction  or  building  of  a  street 
railway  within  the  corporate  limits  of  the 
city  of  Cape  Girardeau,  ^but  that  time 
William  H.  Harrison  and  John  H.  Hlmmel- 
berger  were  induced  to  become  interested  In 
the  enterprise.  At  that  time  all  the  stock 
In  the  Cape  Girardeau-Jackson  Interurban 
Railway  Company  was  owned  by  William  H. 
Miller,  David  A.  Glenn,  L.  S.  Joseph,  Rodney 
G.  Whitelaw,  Robert  W.  Matteson,  J.  H.  Hlm- 
melberger,  R.  E.  Gurley,  R.  A.  Ogle,  and 
William  H.  Harrison,  all-  residents  and  cit- 
izens of  the  city  of  Cape  Girardeau,  except 
Gurley  and  Ogle.  The  street  railway  com- 
pany had  no  money  or  funds  with  which  to. 
start  the  work  of  construction.  A  meeting 
of  the  stockholders  was  held,  and  William  H. 
Harrison  was  elected  president  of  the  com- 
pany, and  Rodney  G.  Whitelaw  was  elected 
secretary  and  treasurer. 

The  stockholders  then  entered  Into  a 
written  trust  agreement,  called  on  the  trial 
and  in  this  case  a  "pooling  agreement,"  by 
and  In  which  they  Jointly  agreed  that  the 
entire  stock  of  the  street  railway  company 
should  be  deposited  with  the  Southeast  Mis- 
Bouri  Trust  Company  of  Cape  Girardeau  as 
trustee  for  the  stockholders.  The  "pooling 
agreement"  further  provided  that  no  one  of 
the  stockholders  could  or  should  sell  bis 
stock  in  the  street  railway  company  without 
the  consent  of  all  the  other  stockholders. 

After  this  trust  arrangement  was  made 
by  the  stockholders  of  the  street  railway  com- 
pany, the  otncers  of  the  company  maae  ar- 
rangements for  the  borrowing  of  $80,000  or 
$100,000  from  a  banking  Institution  In  St,' 
Louis  to  commence  the  construction  and 
building  of  a  street  railroad  in  the  city  of 
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Cape  Girardeau.  This  loan  was  at  first 
secured  by  a  note  executed  by  the  street 
railway  company,  with  guaranty,  for  Its 
faithful  payment,  signed  by  each  of  the 
seven  stockholders.  A  little  later,  to  wit, 
on  the  7th  day  of  April,  1906,  the  street 
railway  company  authorized  the  issuing  of 
$300,000  of  first  mortgage  bonds  and  the  exe- 
cution of  a  mortgage  or  deed  of  trust  on  all 
of  its  property,  consisting  of  rolling  stock, 
equipment,  leases,  lands,  franchises,  and  "its 
line  of  railway  as  now  constructed  and 
operated  In  the  city  of  Cape  Girardeau,  aggre- 
gating a  distance  of  five  miles  In  length,  on 
the  following  named  streets  and  alleys" — 
naming  the  streets  and  alleys  over  and  upon 
which  said  railroad  was  constructed. 

Three  hundred  thousand  dollars  of  bonds 
were  issued  and  deposited  with  the  trustee, 
but  only  $100,000  were  certified  to  by  the 
trustee.  The  other  $200,000  were  left  in 
the  custody  of  the  trustee.  This  $100,000  of 
bonds  were  then  deposited  with  the  banking 
institution  In  St  Louis  as  collateral  secu- 
rity to  secure  the  loan,  which  then  amounted 
to  $100,000.  This  loan  was  still  evidenced 
by  a  note  of  the  street  railway  company,  and 
its  payment  was  also  guaranteed  by  the 
written  guaranty  of  each  of  the  seven  resi- 
dent stockholders  above  named.  The  other 
$200,000  worth  of  bonds  were  deposited  with 
the  trustee,  but  have  never  been  certified  to 
by  the  trustee  nor  negotiated  by  the  street 
railway  company. 

With  this  borrowed  money  the  street  rail- 
way company  erected  a  power  plant  In  the 
city  of  Cape  Girardeau  and  constructed  over 
the  streets  and  alleys  of  said  city  a  street 
railway  system  of  over  five  miles  In  length. 
The  street  railway  company  was  operating 
its  railroad  when,  on  January  5,  1913,  its 
power  plant  and  many  of  Its  cars  and  car 
barns  were  destroyed  by  fire.  In  the  mean- 
time Messrs.  Gurley  and  Ogle  had  sold  their 
Interests  in  the  road  to  the  other  stock- 
holders, leaving  D.  A.  Glenn,  William  H.  Mil- 
ler, L.  S.  Joseph,  Rodney  G.  Whitelaw,  Robert 
W.  Matteson,  J.  H.  Himmelberger,  and  Wil- 
liam H.  Harrison  each  holding  a  one-seventh 
Interest  In  the  stock. 

The  following  Is  a  brief  history  of  the 
Light  &  Development  Company,  and  Its  pred- 
ecessor's Interest  in  the  city  of  Cape  Girar- 
deau, as  disclosed  by  the  evidence  in  this 
record: 

In  1892  or  1893  the  city  of  Cape  Girardeau 
granted  to  the  Cape  Girardeau  Waterworks 
ft  Electric  Light  Company,  a  Missouri  corpo- 
ration, franchises  to  construct  and  operate  a 
system  of  waterworks  and  an  electric  light 
plant  in  said  city,  and  had  entered  into 
contracts  with  the  waterworks  and  electric 
light  company  for  water  and  light,  and  the 
20-year  or  charter  rights  of  these  companies 
were  about  to  expire. 

In  1913  the  Missouri  Public  Utilities  Com- 


pany had  acquired  all  the  stock  of  the  Cape 
Girardeau  Waterworks  &  Electric  Light 
Company,  and  was  operating,  at  that  time, 
both  the  waterworks  and  electric  light  plants 
In  said  city  under  contracts  theretofore  made 
with  said  city  by  said  waterworks  and  elec- 
tric light  company.  The  Missouri  Public 
Utilities  Company  was  owned  by  the  United 
States  Public  Service  Company  of  Delaware, 
and  the  Light  ft  Development  Company  of  St. 
Louis,  appellant,  owned  a  controlling  inter- 
est in  the  United  States  Public  Service  Com- 
pany of  Delaware.  Neither  of  these  control- 
ling corporations  were  domiciled  in  Cape 
Girardeau.  Neither  of  them  had  an  office  in 
the  city  of  Cape  Girardeau. 

Under  these  conditions  the  appellant,  In 
February,  1913,  made  overtures  to  the  stock- 
holders of  the  street  railway  company  for 
the  purchase  of  the  stock  and  bonds  and 
railroad  of  the  Cape  Girardeau-Jackson 
Street  Railway  Company.  On  the  17th  day 
of  February,  1913,  defendant  entered  into 
the  following  contract  of  purchase  with  the 
plaintiffs: 

"Agreement  Between  Stockholders  of  the  Street 
Railway  Company  and  the  Street  Car  Com- 
pany, and  Light  ft  Development  Company. 

"The  object  and  purpose  of  this  agreement 
la  as  follows: 

"First.  To  make  a  temporary  arrangement  for 
the  operation  of  the  present  street  car  system 
in  the  city  of  Cape  Girardeau  (as  an  emergency 
agreement)  in  order  to  keep  the  street  car  sys- 
tem in  operation. 

"Second.  To  fix  the  price,  conditions,  terms, 
and  time  and  manner  of  purchase,  and  handling 
of  all  capital  stock  and  bonds  of  said  street 
railway  company  by  the  light  ft  Development 
Company. 

"Therefore  this  agreement,  made  and  entered 

into  this day  of  January,  1913,  by  and 

between  D.  A.  Glenn,  L.  S-  Joseph,  R.  W. 
Matteson,  W.  H.  Miller,  J.  H.  Himmelberger, 
Rodney  G.  Whitelaw,  and  W.  H.  Harrison, 
hereinafter  referred  to  for  convenience  as  stock- 
holders, and  Cape  Girardeau-Jackson  Interur- 
ban  Railway  Company,  a  corporation,  herein- 
after referred  to  for  convenience  as  Street  Rail- 
way Company,  parties  of  the  first  part,  and  the 
light  &  Development  Company,  a  corporation, 
of  St  Louis,  Missouri,  hereinafter  referred  to  as 
Development  Company,  party  of  the  second  part, 
wirnesseth : 

"yhat  the  said  parties  of  the  first  part,  for 
valuable  considerations  this  day  received  from 
said  party,  do  hereby  make  and  enter  into  the 
following  agreement  with  said  second  party: 

"Division  1  of  This  Contract. 

"Section  1.  The  Light  ft  Development  Com- 
pany shall  operate  the  street  car  system  in  the 
city  of  Cape  Girardeau  temporarily  as  follows: 

"(a)  Operating  Expense. — Expense  of  operat- 
ing the  present  street  car  system  in  the  said 
city/ of  Cape  Girardeau  shall  be  paid  by  the 
Development  Company,  it  being  understood  that 
said  Development  Company  is  hereby  given,  the 
right  to  use  all  of  the  machinery,  equipment, 
and  property  of  said  street  car  system  that  it 
may  require  in  operating  said,  system,  and  to 
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that  end  is  'hereby  given  the  right  to  remove  any 
machinery  or  equipment  of  aaid  Street  Rail' 
way  Company  that  said  Development  Company 
may  require,  from  the  plant  of  the  Street  Rail- 
way. Company  to  the  plant  of  the  Cape  Gi- 
rardeau Waterworks  &  Electric  Light  Company 
(hereinafter  referred  to  as  Water  and  Light 
Company) ;  and  in  the  event  of  a  failure  to  pur- 
chase all  the  capital  stock  and  bonds  of  said 
first  parties,  as  hereinafter  provided  for,  then, 
and  in  that  case,  the  Development  Company 
shall  return  to  the  Street  Railway  Company  aU 
machinery  and  equipment,  so  taken  as  afore- 
said, in  as  good  condition  as  when  received,  usu- 
al wear  and  tear  excepted.  (For  the  purpose 
of  identifying  office  and  operating  supplies  an 
inventory  is  hereto  attached  and  made  a  part 
of  this  contract.) 

"(b)  Improvement*. — Any  permanent  rehabili- 
tation, extension,  addition,  or  improvement  that 
may  be  required  or  made  on  said  street  car  sys- 
tem shall  first  be  approved  by  the  president  of 
said  Street  Railway  Company ;  and  in  the  event 
of  a  failure  to  purchase,  as  hereinafter  provid- 
ed for,  the  parties  of  the  first  part  shall  reim- 
burse and  repay  to  the  Development  Company 
all  sums  of  money  so  laid  out  and  expended 
by  it. 

"(c)  Repairs.— The  Development  Company 
shall  make  the  repairs  necessary  'on  the  dam- 
aged building  of  the  Street  Railway  Company 
to  protect  the  machinery  therein  from  being  ex- 
posed to  the  weather,  but  shall  not  rebuild  the 
car  shed;  said  damage  being  caused  and  re- 
pair made  necessary  by  reason  of  the  fire  of 
January  4,  1913. 

"(d)  Debt*.— The  Street  Railway  Company 
shall  furnish  a  list  of  all  the  debts  owing  by 
the  Street  Railway  Company,  amounting  to  the 
aggregate  sum  of  nineteen  hundred  and  thirty- 
three  and  «i/ioo  dollars  ($1,933.61),  the  Devel- 
opment Company  assumes  and  agrees  to  pay 
under  this  temporary  arrangement  of  operation, 
in  addition  to  the  expense  of  repairs  to  be  made, 
as  hereinbefore  set  out;  it  being  expressly  un- 
derstood and  agreed  between  the  parties  hereto 
that  this  temporary  arrangement  is  made  upon 
the  representation  of  said  first  parties  that  the 
Development  Company  shall  realize  in  cash  out 
of  the  assets  of  said  Street  Railway  Company 
the  sum  of  forty-three  hundred  and  thirteen 
dollars  ($4,313),  four  thousand  dollars  ($4,000) 
of  said  sum  being  on  account  of  fire  loss,  which 
•aid  amount  is  to  be  paid  by  said  first  parties 
to  said  second  party  with  the  understanding 
that  the  Development  Company  would  be  re- 
quired to  expend  the  estimated  sum  of  twenty- 
five  hundred  dollars  ($2,500)  to  repair  the  dam- 
age on  account  of  fire  loss  as  aforesaid.  There- 
fore it  is  expressly  agreed  that,  if  the  amount 
actually  expended  by  the  Development  Company 
on  account  of  fire  damage  should  be  less  than 
said  estimated  sum  of  twenty-five  hundred  dol- 
lars ($2,500),  then  and  in  that  case  the  Street 
Railway  Company  shall  be  entitled  to  and  shall 
receive  a  credit  for  the  difference  between  the 
amount  actually  expended  on  account  of  said 
repairs  and  the  said  sum  of  twenty-five  hundred 
dollars  ($2,500).  AU  other  indebtedness  of  the 
Street  Railway  Company  is  to  remain  the  debt 
and  obligation  of  said  Street  Railway  Company 
under  this  temporary  arrangement  for  operat- 
ing. 
'    "(e)  Oonsideration.— The    Development    Com- 


pany shall  receive  the  entire  receipts'  'derived 
from  operating  the  said  street  car  system,  but 
shall  receive  no  other  or  further  pay  for  operat- 
ing said  system,  except  the  said  sum  of  forty- 
three  hundred  and  thirteen  dollars  ($4,313)  for 
the  purpose  and  in  the' manner  hereinbefore  set 
out 

"Division  2  of  Said  Contract 

"Fixing  Price,   Conditions,  Terms,  Time,   and 

Manner  of  Purchase.  . 

"Section  1.  The  Development  Company  shall 
purchase  aU  of  the  capital  stock  and  bond*  of 
said  Street  Railway  Company  from  said  first 
parties  upon  the  condition  hereinafter  set  out 

"Prioe. — The  Development  Company  agrees  to 
purchase  all  of  the  capital  stock  and  all  of 
the  bonds  from  the  said  stockholders,  and  said 
stockholders  agree  to  sell  the  same  at  the  price 
and  sum  of  one  hundred  and  fifty-three  thou- 
sand dollars  (9153,000).  S*M  purchase  to  be 
made  and  bonds  to  be  disposed  of  upon  the 
conditions,  terms,  at  the  time,  and  in  the  man- 
ner hereinafter  set  out. 

"(2)  Terms,  Manner  of  Payment,  and  Disposi- 
tion of  Bonis.— In  the  event  of  the  purchase  un- 
der this  agreement  the  terms  shall  be  as  fol- 
lows: 

"The  sum  of  fifty-six  thousand  dollars  •  ($56,- 
000)  shall  be  paid  in  cash  to  said  stockholders, 
and  the  sum  of  ninety-seven  thousand  dollars 
($97,000)  in  bonds  of  said  Street  Railway  Com- 
pany, with  coupons  on  said  bonds  canceled  up 
to  and  including  the  year  1914.  And  for  the 
fifty-six  thousand  dollars  in  cash,  paid  as  afore- 
said by  said  Development  Company,  the'  said 
Development  Company  shall .  receive'  fifty-six 
thousand  ($56,000)  in  bonds  of  aaid  Street  Rail- 
way Company,  with  coupons  canceled  up  to  and 
including  the  year  1914. 

•  "The  said  Development  Company  agrees  to 
purchase  from  said  stockholders,  during  the 
year  1015  and  each  year  thereafter,  at  least 
fifteen  thousand  dollars  ($15,000)  of  said  ninety- 
seven  thousand  dollars  ($97,000)  in  bonds,  at 
par,  until  all  of  said  ninety-seven  thousand  dol- 
lars ($97,000)  in  bonds,  paid  to  the  stockhold- 
ers as  aforesaid,  shall  have  been  purchased  from 
said  stockholders.  Said  bonds  to  be  purchased 
and  taken  up  numerically,  and  all  of  said  nine- 
ty-seven thousand  dollars  ($97,000)  in  bonds 
shall  be  taken  up  first,  and  before  the  taking 
up  and  paying  off  of  the  fifty-six  thousand  dol- 
lars ($56,000)  in  bonds  taken  over  by  said  Light 
and  Development  Company,  a*  hereinbefore  set 
out  The  remainder  of  said  bonds  of  said  Street 
Railway  Company,  namely,  one  hundred  and 
forty-seven  thousand  dollars  ($147,000)  are  to 
be  held  in  the  treasury  of  said  Street  Railway 
Company  by  said  Light  and  Development  Com- 
pany, with  coupons  canceled  up  to  and  includ- 
ing December  31,  1912,  which  said  bonds  shall 
be  used  for  extensions  and  improvements  of  the 
Street  Railway  Company;  it  being  understood 
that  all  the  debts  of  said  Street  Railway  Com- 
pany, except  said  bonded  indebtedness  and  the 
debts  assumed  by  the  Development  Company  un- 
der the  operating  agreement  above  set  out  have 
been  paid  or  assumed  by  said  stockholders,  and 
that  the  Development  Company  shall  acquire 
said  property  free  and  clear  of  all  claims,  caus- 
es of  action,  debts,  and  obligations,  except  the 
debts  specifically  mentioned  and  assumed  by  the 
Development  Company  under  this  agreement 
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"(3)  Conditional  Contract  of  Pwck«*§«— It  is 
expressly  agreed  by  and  between  all  the  parties 
hereto  that  this  shall  be  treated  as  a  conditional 
contract  of  purchase,  and  that  the  Development 
Company  shall  not  purchase  said  stock  and 
bonds  until  after  the  following,  things  have  been 
done: 

"The  said  stockholders  shall  obtain  for,  and  in 
the  name  of,  said  Street  Railway  Company  a 
legal  and  valid  statutory  franchise  covering  the 
statutory  period  authorising  said  Street  Bail- 
way  Company  to  construct,  maintain,  and  op- 
erate its  street  car  system  in  the  city  of  Cape 
Girardeau,  Missouri,  which  said  franchise  shall 
embrace  the  streets  and  impose  the  conditions 
imposed  in  the  ordinance  now  held  by  the  said 
Street  Railway  Company,  and  in  the  form  of 
said  ordinance  except  the  conditions  requiring 
an  extension  to  Jackson,  Missouri,  and  provid- 
ing for  telephone  and  lighting  system  shall  be 
eliminated. 

"It  is  also  expressly  understood  and  agreed 
that  the  Development  Company  will  not  pur- 
chase the  stocks  and  bonds  ns  above  mentioned 
until  after  satisfactory  franchises  have  been 
granted  by  the  city  of  Cape  Girardeau,  Missouri 
to  the  Cape  Girardeau  Waterworks  &  Elec- 
tric light  Company,  or  its  successors,  for'  Its 
water  system,  electric  system,  and.  gas  system* 
and  until  after  contracts  have  been  renewed 
with  said  city  to  furnish  water  and  light  for 
said  city  of  Cape  Girardeau,  Missouri, : 

"It  is  further  agreed  that  within  thirty  (30) 
days  after  all  of  the  above-mentioned  franchises 
have  been  granted  and  accepted  for  the  statu- 
tory period,  and  contracts  made  or  renewed  with 
said  city  for  furnishing  water  and  light  to  said 
city  for  the  statutory  period,  that  the  Develop- 
ment Company  shall  take  over  and  pay  for  said 
stock  and  bonds  and  settle  for  same  at  the  price 
and  in  the  manner  and  form  hereinbefore  set 
out. 

"It  is  further  agreed,  by  and  between  all  the 
parties  hereto,  that  if  for  any  cause  the  said 
Street  Railway  Company  or  the  said  Water 
and  Light  Company,  or  either  of  them,  should 
fail  to  obtain  all  or  any  one  of  the  franchises 
above  mentioned,  or  should  fail  to  renew  said 
contracts  or  either  of  them  for  water  and  light 
as  above  mentioned,  before  June  1,  19l3,  then 
this  obligation  to  purchase  shall  become  null 
and  void,  and  have  no  force  nor  effect  whatever 
as  a  contract  requiring  said  Light  and  Develop- 
ment Company  to  purchase  said  stock  and 
bonds,  unless  the  same  be  extended  by  the. De- 
velopment Company  to  January  1,  1914,  for  the 
purposes  and  in  the  manner  hereinafter  set  out. 

"It  is  further  expressly  understood  and 
agreed,  by  and  between  all  the  parties  hereto, 
that  in  the  event  of  a  failure  to  acquire  and 
obtain  all  or  any  one  of  the  franchises  or  con- 
tracts hereinbefore  mentioned,  on  or  before 
June  1,  1013,  then  and  in  that  case  the  Develop- 
ment Company'  is  hereby  given  the  privilege  of 
extending  the  terms  of  this  conditional  contract 
of  purchase  to  January  1,  1914 ;  it  being  agreed 
that  in  case  of  any  such  extension  all  of 
the  terms,  conditions,  and  provisions  of  this 
agreement  as  to  the  purchase  of  said  stock 
and  bonds  shall  remain  in  full  force  and  effect 
during  such  extension. 

"It  is  further  understood  and  agreed  that  in 
case  of  any  such  extension  the  operation  of  the 
street  car  system  shall  continue  under  the  terms 


of  the  temporary,  arrangement-above  set  out  dur- 
ing such  period  of  extension  of  time. 

"It  being  expressly  .  understood,  by  and  be- 
tween all  the  parties  hereto,  that  should  the 
said  Water  and  Light  Company,  or  its  sueces-' 
sors,  fall  to  get  all  or  any  one  of  the  franchises 
above  mentioned,  or  fail  to  get  the  contracts  or 
either  of  them  above  mentioned,  or  should  the 
Street  Railway  Company  fail  to  get  a  franchise 
above  mentioned  en  or  before  June  1,  1913,  or 
in  the  event  of1, an  extension  of  time,  as  herein- 
before provided  for  therein,  on  or  before  Janu- 
ary 1,  1914,  then  and  in  that  case  all  of  the 
terms  and  conditions  of  this  contract  referring 
to  and  respecting  the  purchase  of  the  stock  and 
bonds  above  mentioned  shall  become  null  and 
void,  and  the  parties  hereto  shall  have  a  settle- 
ment under  this  contract,  and  the  operation  of 
the  street  cor  system  shall  again  be  assumed, 
and  taken  over  by  the  parties  of  the  first  part 
in  accordance  with  the  terms  and  provisions  of 
this  contract. 

"It  is  understood  that  the  Development  Com- 
pany commenced  operating  the  street  oar  sys- 
tem, under  the  terms  of  the  temporary  arrange- 
,  ment'  embraced  in  division  1  of  this  contract, 
on  Monday,  January  13,  1913.  It  is  further 
understood  that  nothing  in  this  contract  shall 
be  so  construed  as  to  make  it  a  contract  of 
purchase  by  the  Development  Company  until 
after  the  contracts'  and  franchises,  above  men- 
tioned, have  been  obtained,  and  that  any  exten- 
sion of  time  for  operating  the  said  street  car 
system,,  or  to  give  time  in  which  to  obtain  said 
franchises,  shall  not  in  any  way  change  the 
status  of  the  parties,  nor  affect  any  of  the  terms 
or  provisions  respecting  the  purchase. 

"Executed  in  triplicate  this  17th  day  of  Feb- 
ruary, 1918." 

Then  follow  the  signatures  of  the  parties. 

In  pursuance  to  the  contract  of  February 
17,  1913,  the  stockholders  and  city  officials 
did  use  their  Influence  and  every  lawful 
means  at  their  command  to  secure,  and  did 
secure,  for  the  defendant  a  "satisfactory 
franchise  and  contract"  for  the  Missouri 
Public  Utilities  Company,  the  successor  of 
the  Cape  Girardeau  Waterworks  ft  Electric 
Light  Company. 

On  November  1,  1913,  the  city  of  Cape 
Girardeau  granted  to  the  Missouri  Public 
Utilities  Company,  successor  of  the  Cape 
Girardeau  Waterworks  &  Electric  Light  Com- 
pany, a  new  franchise  to  construct,  maintain, 
and  operate  a  waterworks  system  for  supply- 
ing the  city  of  Cape  Girardeau  and  Inhabit- 
ants thereof  with  water;  also  the  right  to 
construct,  maintain,  and  operate  an  electric 
light  and  power  plant  for  supplying  the  city 
of  Cape  Girardeau  and  inhabitants  thereof 
and  vicinity  with  light  and  power  and  the 
use  of  the  streets  and  alleys  to  carry  the 
same.    This  is  Ordinance  Mo.  1043. 

Contracts  were  then  made  by  defendant, 
through  its  subsidiary  corporation,  the  Mis- 
souri Public  Utilities  Company,  with  the  city 
of  Cape  Girardeau  and  Its  inhabitants,  for 
water  and  light.  These  franchises  and  con- 
tracts were  "satisfactory,"  and  accepted  by 
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the  Missouri  Public  Utilities  Company  on 
December  20,  1913. 

Before  the  passage  of  Ordinance  1043,  the 
president  of  defendant  visited  the  city  of  Cape 
Girardeau  and  assured  members  of  the  city 
council  and  others  that,  if  the  city  of  Cape 
Girardeau  would  grant  to  his  corporation 
the  renewal  franchises  for  water  and  light, 
the  appellant  .company  would  take  over  the 
street  railway  property  under  his  contract 
of  February  17,  1913,  with  respondents,  just 
as  soon  as  the  city  of  Cape  Girardeau  gave 
his  corporation  renewal  franchises  and  renew- 
al contracts  for  the  sale  of  light  and  water. 

After  the  city  had  granted  to  appellant, 
through  its  subsidiary  corporation,  the  Mis- 
souri Public  Utilities  Company,  the  fran- 
chises and  contracts  Just  above  mentioned, 
the  city  undertook  to  and  did  give  to  the 
Cape  Girardeau-Jackson  Interurban  Railway 
Company  a  new  franchise  for  a  street  rail- 
way, in  which  (upon  the  demand  of  defend- 
ant under  the  contract)  the  Hallway  Com- 
pany eliminated  its  right  to  construct,  oper- 
ate, and  maintain  a  lighting,  heating,  and 
telephone  system  in  said  city,  and  also  the 
right  to  extend  an  interurban  railroad  to 
Jackson  in  said  county.  This  ordinance  was 
passed  on  December  11, 1913. 

The  contract  of  February  17, 1913,  between 
plaintiffs  and  defendant,  was  written  by 
the  tatter's  counsel.  Ordinance  No.  1046, 
granting  to  the  Street  Railway  Company  the 
right  to  operate  a  street  railroad,  and  elimi- 
nating from  it  the  privilege  of  selling  light 
and  power  and  a  telephone  system  in  the 
city  of  Cape  Girardeau,  was  also  written  by 
counsel  for  the  defendant. 

Subsequent  to  the  making  of  the  contract 
of  February,  1913,  and  prior  to  the  introduc- 
tion of  Ordinance  1046  in  the  city  council, 
it  was  claimed  by  the  defendant  that  the 
Lapsley  ordinance  of  1902  was  irregular,  In 
that  the  abutting  property  owners  had  not 
petitioned  or  consented  to  the  laying  of  the 
street  railroad  on  the  streets  named.  To 
obviate  that  difficulty  in  the  proposed  new 
ordinance  then  about  to  be  introduced,  the 
Street  Railway  Company  procured  the  writ- 
ten consent  of  a  majority  of  the  abutting 
property  owners  to  be  filed  In  the  city  clerk's 
office  as  provided  by  statute.  Counsel,  in 
writing  Ordinance  1046,  made  the  city  council 
find  as  a  matter  of  fact  that  a  majority  of 
the  property  owners  had  signed  said  peti- 
tion and  had  given  their  assent  to  the  use  of 
the  streets  over  which  the  Street  Railway 
Company  was  then  operating,  and  over  such 
streets  as  the  Street  Railway  Company  had 
the  right  to  operate,  but  had  not  yet  exercis- 
ed. Counsel  also,  in  writing  that  ordinance, 
makes  the  council— 

"further  find  and  declare  that  the  Cape  Girar- 
deau-Jackson Interurban  Railway  Company  is 
an  incorporated  company,  organized  under  the 
laws  of  tie  state  of  Missouri,  to  construct,  main- 


tain, and  operate  a  street  railroad  in  the  city 
of  Cape  Girardeau,  and  that  it  has  *ow  com- 
plied with  the  statutes  of  the  state  of  Missouri 
requiring  the  written  assent,  permission,  and  pe- 
tition of  the  owners  of  the  land  representing 
more  than  one-half  of  the  frontage  of  the  streets 
or  parts  thereon  now  used  for  its  railroad  and 
street  car  purposes,  and  is  entitled  to  a  valid 
and  statutory  franchise  authorising  and  permit- 
ting it  to  maintain  and  operate  its  said  railroad 
as  now  located  on  the  streets  and  parts  of  streets 
above  set  out." 

Section  6  of  this  new  franchise  states: 

"That  there  is  hereby  granted  by  the  city  of 
Cape  Girardeau,  Missouri,  to  be  hereinafter  des- 
ignated as  the  grantor,  for  a  period  of  twenty 
(20)  years,  unto  the  Cape  Girardeau-Jackson  In- 
terurban Railway  Company,  its  successors  or, 
assigns,  to  be  hereafter  designated  as  the  gran- 
tee, the  rights,  privileges,  and  franchise  as  fol- 
lows, to  wit:  To  construct,  operate,  and  main- 
tain a  street  railway  system  to  be  operated  by 
electricity  upon,  along,  and  over  the  streets,  ave- 
nues, alleys,  and  other  public  highways  in  said 
city  of  Cape  Girardeau,  as  follows,  to  wit" 

Then  follow  the  names  of  the  streets  and 
the  distances  of  each  that  the  Street  Railway 
Company  had  the  right  to  use. 

In  section  16  of  said  ordinance  this  lan- 
guage is  used: 

"It  is  understood  that  the  grantee  is  not  re- 
quired to  extend  its  interurban  line  to  Jackson, 
as  provided  for  in  the  original  grant,  nor  shall 
it  be  required  to  install  and  operate  the  light- 
ing and  heating  plant  provided  for  in  the  orig- 
inal franchise." 

Section  17  of  Ordinance  1046  is  as  follows: 

"It  is  understood  by  the  grantor  at  this  time 
that  the  grantee  is  contemplating  and  negotiat- 
ing the  sale  of  its  property  and  franchise,  and 
that  under  the  provisions  of  section  20  of  arti- 
cle 12  of  the  Constitution  of  the  state  of  Mis- 
souri, the  assent  of  the  city  council  to  make  a 
transfer  is  required,  and  the  grantor  hereby 
consents  to  a  transfer  of  the  franchises,  grants, 
and  privileges  and  property  held  by  the  grantee, 
including  the  franchise  herein  granted." 

This  ordinance  provides  that  the  grantee 
or  its  successors  or  assigns  shall  file  its 
written  acceptance  thereof  within  10  days 
after  the  passage  of  this  ordinance.  The  at- 
torney for  defendant,  who  wrote  the  con- 
tract of  February  17, 1913,  between  plaintiffs 
and  defendants,  wrote  the  Ordinance  1043 
for  the  renewal  franchise  of  the  Water- 
works  and  Electric  Light  Company;  also 
the  Ordinance  1046  for  the  Cape  Girardeau- 
Jackson  Interurban  Railway  Company;  also 
the  acceptance  for  the  Street  Railway  Com- 
pany, its  successors  and  assigns,  and  bad  It 
signed  by  W.  H.  Harrison,  its  president,  and 
attested  by  Rodney  G.  Whltelaw,  its  secre- 
tary. 

After  the  making  of  the  contract  of  Feb- 
ruary 17,  1913,  the  General  Assembly  of  the 
state  passed  what  is  known  as  the  "Public 
Service  Commission  Law."    On  December  23, 
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1913,  the  defendant,  through  its  subsidiary 
corporation,  the  Missouri  Public  Utilities 
Company,  and  its  attorney,  presented  to  the 
Public  Service  Commission,  at  Jefferson  City, 
a  petition  praying  authority  to  approve  the 
electric  light  and  water  franchises  granted 
by  the  city  of  Cape  Girardeau  and  its 
contract  made  thereunder.  Approval  was 
granted. 

On  the  same  day  and  at  the  same  time  de- 
fendant presented  a  petition  to  the  Public 
Service  Commission  In  behalf  of  the  Cape 
Girardeau-Jackson  Interorban  Railway  Com- 
pany, David  A.  Glenn,  Rodney  G.  Whitelaw, 
B.  W.  Matteson,  W.  H.  Miller,  W.  H.  Harri- 
son, John  H.  Himmelberger,  and  L.  S.  Jo- 
seph, and  the  Light  &  Development  Company, 
praying  said  commission  for  its  approval  of 
the  franchise  granted  to  the  Cape  Girardeau- 
Jackson  Interurban  Railway  Company,  Or- 
dinance 1046,  for  the  construction  and  opera- 
tion of  a  street  railway  In  the  city  of  Cape 
Girardeau,  and  for  the  sale  of  the  stocks  and 
bonds  of  said  Cape  Girardeau-Jackson  Inter- 
urban Railway  Company  to  the  Light  ft  De- 
velopment Company  of  St.  Louis.  Among 
other  things  recited  in  their  petition  is  the 
following: 

"Reasons  for  Sale. 

"(1)  That  the  present  owners  of  the  capital 
stock  and  bonds  of  the  Street  Railway  Com- 
pany were  the  organizers  of  the  Cape  Girar- 
deau-Jackson Interurban  Company;  that  they 
obtained  a  franchise  from  the  said  city  of  Cape 
Girardeau  to  operate  a  street  car  system  with- 
in said  city  of  Cape  Girardeau ;  that  it  was  the 
intention,  at  the  time  of  the  organization  of 
said  company,  to  extend  said  line  from  the  city 
of  Cape  Girardeau  to  the  city  of  Jackson ;  that 
after  considerable  expense  in  their  efforts  to 
make  the  connecting  line  between  said  cities 
they  found  that  the  only  feasible  route  for  a 
street  car  line  had  been  adopted  by  steam  line, 
and  the  line  connecting  the  two  cities  was  aban- 
doned ; '  that  the  company  continued  to  operate 
its  system  in  the  said  city  of  Cape  Girardeau 
until  about  January  1, 1913,  from  its  own  power 
house  and  power  plant;  that  on  or  about  said 
1st  day  of  January,  1913,  the  power  house  and 
power  plant  of  said  Street  Railway  Company 
were  greatly  damaged  by  fire;  that  the  man- 
agement of  said  Street  Railway  Company  made 
a  temporary  and  an  emergency  arrangement 
with  the  light  ft  Development  Company  (the 
company  then  operating  the  light  plant  in  the 
city  of  Cape  Girardeau)  to  keep  the  street  car 
system  in  operation ;  that  at  the  time  of  this 
temporary  arrangement  the  stockholders  of  the 
Street  Railway  Company  also  contracted  to  sell 
and  transfer  to  the  Light  ft  Development  Com- 
pany tike  capital  stock  and  bonds  of  the  Street 
Railway  Company,  the  tentative  agreement  was 
entered  into  on  January  13,  1913,  and  the  pa- 
pers were  finally  executed  on  the  17th  day  of 
February,  1913,  with  the  agreement  reciting 
that  it  was  as  of  date  January  13, 1918. 

"That  the  Street  Car  Company  had  never  paid 
any  dividends,  and,  on  the  contrary,  had  been 
running  at  a  loss  during  the  whole  period  of 
operation  of  said  system;   that  at  the  time  of 


the  sale  and  transfer  the  Light  ft  Development 
Company  was  a  practical  operating  company 
engaged  in  the  development  of  public  service  or 
public  utility  properties;  that  it  was  then  op- 
erating the  water  and  light  properties  in  said 
city  of  Cape  Girardeau;  that  the  sellers  knew 
the  Light  ft  Development  Company  to  be  a 
practical  operating  company,  and  also  financial- 
ly in  a  position  to  develop  its  property;  that, 
owing  to  the  fact  that  the  property  bad  been 
operated  at  a  logs  up  to  the  date  of  the  fire, 
the  Street  Railway  Company  found  it  necessary 
to  make  some  arrangement  for  the  sale  of  the 
property,  and  to  insure  the  continued  operation 
of  the  street  car  system  found  it  necessary  to 
make  the  temporary  arrangement  with  the  Light 
&  Development  Company  to  operate  its  cars. 

"That  the  stockholders  of  the  Street  Car  Com- 
pany are  all  men  engaged  in  business  other  than 
the  operation  of  public  utilities,  and  were  un- 
willing to  stand  further  personal  losses  on 
account  of  the  street  car  property,  and  were 
unable  to  finance  the  property  in  the  matter 
of  making  extensions  and  developing  the  prop- 
erty by  selling  the  bonds  of  the  company. 

"That,  on  the  other  hand,  the  Light  ft  Devel- 
opment Company  is  composed  of  an  organiza- 
tion of  practical  operators.  Is  in  a  position  to 
finance  its  properties  for  the  purposes  of  devel- 
opment, and  can  and  will  operate  the  same  to 
better  advantage,  and  more  economically,  than 
could  be  done  by  the  management  of  the  Street 
Car  Company. 

"Hat  this  sale  and  transfer  is  necessary  in 
order  to  insure  the  continued  operation  of  a 
street  car  system  in  the  city  of  Cape  Girardeau ; 
that  it  is  the  opinion  of  the  sellers  that  if  the 
property  is  handled  by  experienced  operators 
that  itVould  be  a  valuable  property;  on  the 
other  hand,  that  any  attempt  to  continue  oper- 
ations by  the  old  company,  under  existing  con- 
ditions, would  render  it  necessary  to  abandon 
the  system. 

"That  the  Street  Oar  Company  had,  prior  to 
Its  sale  to  the  Development  Company,  been  en- 
deavoring for  some  time  to  make  disposition  of 
its  property  and  franchises;  that  this  contract 
was  made  for  the  sale  and  transfer  of  the  stocks 
and  bonds  prior  to  the  creation  of  the  Public 
Service  Commission  of  the  state  of  Missouri. 

"That  at  the  time  of  said  contract  the  Street 
Car  Company  was  required  to  obtain  a  statu- 
tory franchise  from  the  city  authorities  and 
property  owners  of  said  city  of  Cape  Girardeau. 

"That  the  Light  &  Development  Company 
was  then  negotiating  with  the  city  of  Cape 
Girardeau  for  new  franchises  and  contracts  for 
water  and  light  in  said  city;  that  the  comple- 
tion of  the  transfer  of  the  stock  and  bonds  was 
delayed  and  conditioned  upon  the  granting  of 
said  franchises. 

"That  pending  said  contract  of  sale  the  Light 
&  Development  company  organized  the  Missouri 
Public  Utilities  Company,  and  the  water  and 
light  franchises  and  contracts  were  granted  to 
the  Missouri  Public  Utilities  Company. 

"That  the  light  ft  Development  Company  is 
now  ready,  willing,  and  able  to  carry  out  its 
contract  of  purchase  of  the  stocks  and  bonds 
under  the  terms  of  its  contract  of  purchase. 

"That  the  contract  for  the  sale  and  transfer 
of  said  stock,  signed  on  the  17th  day  of  Febru- 
ary, 1913,  is  hereto  attached  and  marked  'Ex- 
hibit B*  and  made  a  part  of  this  application. 
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"That  Ordinance  No.  1046,  entitled  'An  ordi- 
nance granting  to  the  Cape  Girardeau-Jackson 
Interurban  Railway  Company,  a  corporation 
organized  and  existing  under  the  laws  of  the 
state  of  Missouri,  and  domiciled  in  the  city  of 
Cape  Girardeau,  Mo.,  its  successors  or  as- 
signs, a  franchise  to  construct,  maintain,  and 
operate  a  street  railway  in  certain  public  streets 
and  highways  within  the  corporate  limits  of  the 
city  of  Cape  Girardeau,  subject  to  certain  con- 
ditions,' was  passed  by  the  city  council  of  the 
city  of  Cape  Girardeau,  Mo.,  on  the  8th  day  of 
December,  1913,  and  approved  on  the  11th  day 
of  December,  1913,  which  said  ordinance  is 
hereto  attached  and  marked  'Exhibit  O*  and 
made  a  part  of  this  application. 

"Wherefore  petitioners  ask  that  the  Public 
Service  Commission  of  the  state  of  Missouri 
make  an  order  approving  and  authorizing  tho 
aae.  and  exercise  of  the  franchise  granted  to 
the  Street  Railway  Company  by  the  city  of 
Cape  Girardeau,.  Ma;  and  if  the  commis- 
sion finds  that  under  the  law  it  has  any  ju- 
risdiction or  authority  to  make  any  orders 
touching  the  contract  for  the  sale  of  the  stock 
and  bonds  made  prior  to  the  creation  of  this 
commission,  then,  in  that  case  petitioners  fur- 
ther ask  that  the  commission  make  an  order  au- 
thorizing the  sellers,  above  named,  to  sell  and 
transfer  all  of  the  stock  and  bonds  of  the  Cape 
Girardeau-Jackson  Interurban  Railway  Compa- 
ny, a  corporation  of  Cape  Girardeau,  Mo., 
to  the  Light  &  Development  Company,  .a  «or- 
poijatlon  of  St.  Louis,  Mo.,  and  approve  the 
contract  of  sale-  of  said  stocks  and  bonds  made 
on  the  17th  day  of.  February,  1913,  and  to  make 
'  such  other  and  further  orders  as  to  the  com- 
mission may  seem  proper.  « 

"Dated  at  Cape  Girardeau,  Mo.,  this  20th 
day  of  December,  1913." 

l 

Then  follow  the  signatures  of  all  the  par- 
ties. 

The  Public  Service  Commission,  after  hear- 
ing said  parties,  gave  its  consent  and  ap- 
proval to  the  new  franchise  given  to  the  Cape 
Girardeau-Jackson  Interurban  Railway  Com- 
pany to  construct,  operate  and  maintain  a 
street  railway  on  and  over  the  streets  of  the 
city  of  Cape  Girardeau,  but  found  that  the 
contract  for '  the  sale  and  transfer  of  the 
stocks  and  bonds  of  the  Street  Railway  Com- 
pany to,  the  Light  &  Development  Company 
had  been  fully  consummated  and  concluded, 
and  the  rights  of  the  parties  thereunder  fix- 
ed, on  February  17,  1913,  prior  to  the  time 
when  the  Public  Service  Law  (Laws  1913,  p. 
556)  went  into  effect 

On  the- 24th  day  of  December  Mr.  Harri- 
son returned  from  Jefferson  City,  and  in  the 
next  few  days  withdrew  from  the  Southeast 
Missouri  Trust  Company  all  of  the  stock  of 
the     Cape     Girardeau-Jackson     Interurban 

.  Hallway  Company  and  the  "pool  agreement" 
relating  thereto,  and  put  the  same  in  the 
possession  of  Mr.  Rodney  G.  Whiteiaw,  the 
secretary  and  treasurer  of  the  company.    Mr. 

"Harrison  did  not  know  to  whom  the  Light 
&  Development' Company  of  St.  Louis  desired 
the  new  stock  to  be  Issued,  so  he  called  on 
Mr.  Kelso  for  that  Information.    The  latter 


wrote  In  pencil  the  names  and  number  of 
shares  that  each  stockholder  was  to  hare  on 
a  slip  of  paper  and  put  the  same  on  the  desk 
of  Mr.  Harrison.  On  this  slip  of  paper  are 
the  following  names: 

"H.  Wurdack,  1  share,  No.  49;  Horace  W. 
Beck,  1  share,  No.  50 ;  B.  M.  Kurtz,  1  share, 
No.  51;  balance  to  the  Light  &  Development 
Company,  2,997  shares,  No.  52."  . 

In  accordance  with  the  written  instruc- 
tions of  the  president,  the  secretary,  Mr.  R. 
G.  Whiteiaw,  canceled  all  the  stock  certifi- 
cates standing  in  the  name  of  the  respond- 
ents and  issued  new  certificates  as  above  di- 
rected. 

The  "sticker"  or  guaranty  of  the  Light  & 
Development  Company  for  the  faithful  pay- 
ment of  the  $87,000  bonds  of  the  Street  Rail- 
way Company  bad  been  prepared  by  attorney 
for  defendant  and .  printed  by  respondents, 
and  made  ready  to  "stick"  or  attach  to  the 
bonds  upon  the  completion  of  the  contract. 

Mr.  Harrison,  as  president,  and  Mr.  White- 
law,  as  secretary,  for  the  Street  Railway 
Company,  had  made  all  arrangements  to  go 
to  St  Louis  and  be  there  on  January  1, 
1914,  for  the  purpose  of  delivering  to  foe 
appellant  all  of  the  stocks  and  bonds  of  the 
Street  Railway  Company,  and  to  complete 
and  fulfill  the  contract  sued  upon.  But,  Just 
before  their  leaving  for  St  Louis,  counsel 
for  defendant  came  into  the  office  of  Mr. 
Harrison  and  informed  him  that  he  bad  Just 
discovered  that  the  Cape  Girardeau-Jackson 
Interurban  Railway  Company  was  without 
power  and  authority  to  accept  from  the  city 
of  Cape  Girardeau  the  franchise  it  had  given 
the  Railway  Company,  Ordinance  1046;  that 
he  had  just  discovered  that  the  city  of  Cape 
Girardeau,  Mo.,  was  without  power  and  au- 
thority to  grant  to  the  Cape  Girardeau-Jack- 
son Interurban  Railway  Company  a  "legal 
and  valid  statutory  franchise  covering  the 
statutory  period"  as  set  forth  in  Ordinance 
1046;  that  he  had  just  discovered  that  the 
Cape  Glxardeau-Jackson  Interurban  Railway 
Company  was  incorporated  under  the  statute 
authorizing  the  incorporation  of  commercial 
railroads,  and  not  under  the  statute  author- 
izing the  incorporation  of  street  railroads ; 
"and  that  he  could  not  recommend  to  his 
company  the  compliance  with  the  contract 
until  that  defect  had  been  cured." 

But  at  the  time  counsel  gave  the  above 
notice  to  Mr.  Harrison,  he  also  stated  that 
there  might  be  some  other  statute  or  author- 
ity authorizing  the  granting  and  acceptance 
of  Ordinance  1046,  and  that  he  was  willing 
to  and  would  make  a  further  research  of  the 
statute.  He  was  then  asked  by  Mr.  Harri- 
son if  he  had  notified  Mr.  Wurdack  of  his 
discovery,  and  he  reported  that  he  had  nqt 
A  few  days  later  Mr.  Wurdack  called  Mr. 
Harrison  over  the  telephone  and  wanted  to 
know  when  he  would  be  up  to  complete  the 
contract;    Harrison   replied   (relying  <.iupon 
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counsel's  declaration  above  stated)'  that  the 
respondents  were  not  quite  ready  at  that 
time  to  go  up,  but  would  be  soon. 

Some  days  afterward,  counsel  notified  Mr. 
Harrison  that  he  had  been  unable  to  find  any 
authority  authorizing  the  city  of  Cape  Gir- 
ardeau to  grant  the  franchise  Ordinance  1046 
(the  ordinance  he  had  written)  to  the  Cape 
Girardeau-Jackson  Interurban  Railway  Com- 
pany to  operate  a  street  railroad  orer  the 
streets  of  that  city,  and  that  he  could  not 
recommend  to  the  appellant  the  execution  of 
the  contract. 

Soon  after  that  plaintiffs  were  advised  by 
their  counsel  that  the  city  of  Cape  Girardeau 
had  the  power  to  grant  the  ordinance  that 
counsel  for  defendant  had  drawn.  No.  1046, 
and  that  it  was  a  legal,  valid,  and  statutory 
franchise,  and  that  the  Street  Hallway  Com- 
pany had  the  right  to  operate  its  cars  on  the 
streets  of  said  city. 

The  appellant  was  then  appealed  to  to 
carry  out  Its  contract,  and  its  president  ex- 
pressed a  willingness  to  do  so.  If  it  was  held 
that  the  franchise  granted  to  the  Cape  Gir- 
ardeau-Jackson Interurban  Hallway  Compa- 
ny was  a  legal,  valid,  and  statutory  fran- 
chise. After  suit  was  brought,  appellant  set 
up  In  one  paragraph  of  its  answer  a  failure 
of  respondents  to  deliver  or  tender  to  the 
appellant  its  stocks  and  bonds  within  the 
time  stated  in  the  contract. 

At  the  close  of  plaintiffs'  evidence,  and 
again  at  the  dose  of  all  of  the  evidence  in  the 
case,  counsel  for  the  defendant  offered  a 
demurrer  thereto,  each  of  which  was  by  the 
court  overruled,  and  the  defendant  duly  ex- 
cepted. 

Cbas.  W.  Bates  and  Nathan  Frank,  both 
of  St.  Louis,  and  Oscar  A.  Knehans  and  I. 
R.  Kelso,  both  of  Cape  Girardeau,  for  ap- 
pellant. 

Jeffries  &  Coram,  of  St.  Louis,  and  Oliver 
ft  Oliver,  of  Cape  Girardeau,  for  respondents. 

WOODSON,  J.  (after  stating  the  facts 
as  above).  [1]  I.  Counsel  for  the  defendant 
insist  that  the  trial  court  erred  in  refusing 
the  demurrer  requested  at  the  close  of  the 
plaintiffs'  case,  and  also  at  the  close  of  all  of 
the  evidence  Introduced.  The  principal  rea- 
son assigned  for  this  Insistence  is  that  the 
contract  of  sale  mentioned  in  the  evidence 
provided  that  the  plaintiffs  should  obtain 
for  and  In  the  name  of  the  Street  Railway 
Company  a  legal  and  valid  franchise  from 
the  City  of  Cape  Girardeau  authorising  it 
to  construct,  maintain,  and  operate  a  street 
car  system  upon  and  along  the  streets  of 
that  city,  while  the  evidence  affirmatively 
shows  that  they  wholly  failed  to  obtain  such 
a  franchise  for  the  company,  and  therefore 
the  contract  had  not  been  performed  on  the 
part  of  the  plaintiffs,  and  consequently  spe- 
cific performance  thereof  will  not  lie;  the 
specific  Contention  being  that  the  city  of 
210S.W.-24 


Gape  Girardeau  had  no  power  or  authority 
to  grant  to  the  Cape  Girardeau-Jackson  In- 
terurban Railway  Company  a  standard  gauge 
railroad  company,  organized  under  article  2 
of  chapter  12,  H.  S.  1899,  a  valid  franchise 
as  set  forth  In  Ordinance  No.  1046,  before 
mentioned — that  is,  the  ordinance  applies  to 
a  street  railroad  company,  while  the  evidence 
shows  that  the  Cape  Girardeau-Jackson  In- 
terurban Hallway  Company  Is  a  commercial, 
or  standard  gauge,  railroad,  company,  as  be- 
fore stated. 

The  above  contention  is  based  upon  sec- 
tions 9493  and  9494,  B.  S.  1909.  The  first 
section  mentioned  provides  that  no  incorpo- 
rated town  or  city  of  this  state  shall  have 
power  to  grant  to  any  person  or  corporation 
the  right  to  construct  and  operate  upon  and 
.over  the  streets  of  any  such  town  or  city 
any  elevated,  underground,  or  other  street 
railway  without  compliance  with  the  condi- 
tions stated  In  said  section  9494.  The  latter 
section  provides  that:  Before  granting  a 
franchise  for  the  construction  and  operation 
of  an  elevated,  underground  or  other  street 
railroad  In  any  each  town  or  city,  the  au- 
thorities of  such  city  shall,  by  .ordinance, 
establish  the  route  and  define  the  terms  and 
conditions  of  such  franchise,  and  locate  all 
depots,  stations,  turnouts,  eta ;  also  that  the 
party  to  which  the  franchise  may  be  granted 
shall  be  an  incorporated  company  under  the 
laws  of  this  state,  to  construct,  maintain 
and  operate  a  street  railroad  In  the  town 
or  city  by  which  such  franchise  Is  granted. 
This  same  section  then  at  great  length  pro- 
vides for  the.  payment  of  compensation  for 
the  property  to  be  taken,  and  the  damages 
that  will  be  done  to  property  not  taken  by 
the  construction  and  operation  of  the  street 
railroad;  the  nature  of  the  franchise  and 
the  road  to  be  constructed  and  operated,  and 
the  court  in  which  such  proceedings  must  be 
instituted,  etc. 

Under  the  undisputed  evidence  In  this  case, 
the  Cape  Girardeau: Jackson  Interurban  Rail- 
way Company  was  a  standard  gauge  rail- 
road. It  is  contended  by  counsel  that  the 
city  of  Cape  Girardeau  had  no  power  un- 
der said  sections  9493  and  9494  to  grant  to 
it  a  franchise  to  construct  and  operate  a 
street  car  system  upon  and  over  the  streets 
of  that  city;  they  insisting  that  they  only 
apply  to  Incorporated  street  railroad  compa- 
nies, and  not  to  standard  gauge  railroads,  to 
which  class  the  Cape  Girardeau-Jackson  In- 
terurban Railway  Company  belongs. 

It  must  be  conceded,  that,  if  those  sections 
of  the  statutes  apply  to  cities  of  the  third 
class,  to  which  the  City  of  Cape  Girardeau 
belongs,  then  said  city  had  no  power  or  au- 
thority to  grant  to  the  Cape  Girardeau-Jack- 
son Interurban  Railway  Company  a  fran- 
chise to  construct  and  operate  a  street  rail- 
road upon  and  over-  the  streets  at-  that  city. 
Those   sections,    according    to    their    plain 
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letter  and  meaning,  only  apply  to  street  rail- 
way companies,  and  not  to  standard  gauge 
roads.  In  fact,  we  do  not  understand  counsel 
for  plaintiffs  to  dispute  that  proposition,  if 
said  statutes  apply  to  cities  of  the  third  class. 
But  their  contention  is  that  those  sections 
have  no  application  to  cities  of  the  third 
class,  but,  upon  the  contrary,  that  they  are 
governed  by  section  107,  p.  84,  of  Laws  1887, 
which  is  section  1576,  R.  S.  1889,  as  amended 
by  section  105,  p.  89,  of  Laws  1893,  now  sec- 
tion 5855,  R.  S.  1899,  and  section  9250,  R.  S. 
1909.  It  will  be  seen  by  reading  the  last  sec- 
tion that  cities  of  the  third  class— 

"have  sole  authority,  by  ordinance,  to  grant  the 
right  to  any  person  or  persons,  or  corporation, 
to  make  and  construct  railroads  or  street  rail- 
roads In  any  street  or  highway  of  the  city,  and 
to  control  and  regulate  the  use  thereof." 

This  language  of  the  statute  is  very  broad, 
and  authorizes  a  city  of  the  third  class  by 
ordinance  to  grant  to  any  person  or  corpora- 
tion the  right  to  construct  and  operate  a  rail- 
road or  street  railroad  in  the  streets  of  any 
such  city,  and  to  control  and  regulate  the  use 
thereof.  In  other  words,  under  the  broad 
power  given  to  the  city  by  said  section  9250, 
It  had  the  undoubted  power  to  grant  to  the 
Cape  Girardeau-Jackson  Interurban  Railway 
Company,  a  standard  gauge  railroad  com- 
pany, the  right  to  construct  and  operate  a 
street  railroad  in  said  city.  In  fact,  until 
1899,  long  after  the  passage  of  the  statutes 
mentioned,  there  was  no  general  law  author- 
izing the  incorporation  of  street  railroad 
companies.  Up  to  that  year  all  street  rail- 
roads were  constructed  and  operated  by  in- 
dividuals, corporations  created  by  special 
acts  of  the  Legislature,  or  by  some  business 
corporation  organized  and  Incorporated  un- 
der article  2  of  chapter  12,  R.  S.  1889.  In 
1899  the  railroad  statutes,  if  I  may  so  de- 
nominate them,  were  amended  by  the  enact- 
ment of  a  new  section,  being  section  1186, 
which  for  the  first  time  authorized  the  in- 
corporation of  street  railroad  companies,  but 
prior  to  that  enactment  we  had  no  general 
statute  upon  the  subject 

A  similar  question  to  the  one  here  involved 
was  presented  to  this  court  in  the  case  of 
St  Louis  &  Meramec  River  Railroad  Co.  v. 
City  of  Kirkwood,  159  Mo.  239,  60  S.  W.  110, 
53  L.  R.  A.  300.  The  principal  difference  be- 
tween that  case  and  the  one  at  bar  is  that 
in  that  case  the  plaintiff  was  a  street  rail- 
way company,  incorporated  to  carry  "passen- 
gers, and  property"  between  and  within  the 
cities  of  Kirkwood  and  St  Louis,  while  in 
this  case  the  Cape  Girardeau-Jackson  In- 
terurban Railway  Company  is  a  standard 
gauge  railroad  company,  Incorporated  also 
to  carry  passengers  and  property  between  and 
within  the  cities  of  Cape  Girardeau  and  Jack- 
son. In  the  former  case  the  city  council  of 
the  city  of  Kirkwood,  by  the'  franchise  ordi- 


nance limited  the  authority  of  the  company 
to  the  carriage  of  passengers  only  within 
the  limits  of  the  city  of  Kirkwood,  while  in 
this  case  the  city  of  Cape  Girardeau  did  prac- 
tically the  same  thing  by  granting  to  the 
Cape  Girardeau-Jackson  Interurban  Rail- 
way Company  the  right  to  construct  and  op- 
erate a  street  railroad  within  the  limits  of 
that  city.  The  difference  la  only  in  name; 
both  had  the  power  to  carry  passengers  and 
freight,  and  in  the  Kirkwood  Case  the  com- 
pany was  required  by  the  franchise  ordi- 
nance to  surrender  its  corporate  right  to 
carry  freight,  while  in  the  case  at  bar  the 
Cape  Girardeau-Jackson  Company  was  re- 
quired by  the  franchise  ordinance  to  con- 
struct and  operate  a  street  car  system  in 
that  city,  and  by  necessary  implication  to 
surrender  any  and  all  corporate  rights  in  so 
far  as  the  city  of  Cape  Girardeau  was  con- 
cerned, if  any  it  had,  not  granted  to  it  by 
said  franchise  ordinance.  In  the  Kirkwood 
Case  this  court  held  that  the  dty  had  the 
authority  to  require  the  company  to  surren- 
der Its  corporate  right  to  carry  mail  and  ex- 
press within  the  corporate  limits  of  the  dty, 
and  by  parity  of  reasoning  the  dty  of  Cape 
Girardeau  had  the  right  to  require  the  Cape 
Girardeau-Jackson  Interurban  Railway  Com- 
pany to  surrender  all  of  its  corporate  rights, 
in  so  far  as  the  city  was  concerned,  not 
granted  to  it  by  the  franchise  ordinance. 
The  former  was  by  express  limitation,  and 
the  latter  by  necessary  implication;  but 
the  effect  in  both  cases  was  the  same. 

But  independent  of  the  ruling  in  the  Kirk- 
wood Case,  and  what  is  here  said  regarding 
it  there  is  nothing  In  the  laws  of  this  state 
which  limits  the  broad  authority  given  by 
section  9250,  R  S.  1909;  to  the  dty  of  Cape 
Girardeau,  and  other  dties  of  the  third  class, 
to  grant  to  any  corporation  the  right  to  con- 
struct and  operate  a  street  railway  without 
its  limits;  this,  of  course,  would  lndode 
the  Cape  Girardeau-Jackson  Interurban  Rail- 
way Company,  which  the  evidence  shows 
was  a  corporation.  Certain  It  is  that  a  stan- 
dard gauge  railroad  company,  prior  to  the 
enactment  of  the  statute  in  1899  authorizing 
the  incorporation  of  street  railway  compa- 
nies, was  more  closely  allied  to  a  street  rail- 
way company  than  to  any  other  corporation 
then  in  existence,  or  was  then  authorized 
to  be  Incorporated,  and  for  that  reason,  if 
for  none  other,  it  must  be  presumed  that  the 
Legislature  when  it  enacted  said  section 
9250,  authorizing  dties  of  the  third  dasa  to 
grant  to  any  corporation  the  right  tq  con- 
struct and  operate  a  street  railway  upon  and 
over  the  streets  thereof,  intended  to  lndude 
standard  gauge  railroads;  at  least  it  can- 
not be  reasonably  said  that  such  language 
exdudes  the  dty's  authority  to  grant  to  such 
railway  company  the  right  to  construct  and 
operate  a  street  railway  system  therein. 

But  In  answer  to  this  argument  counsel 
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tor  the  defendant  suggests  that  there  la  an  Ir- 
reconcilable conflict  between  Bald  section 
9250,  R.  S.  1909,  and  sections  9493  and  9494, 
B.  S.  1909,  before  mentioned,  and  that  since 
the  former  is  a  special  law,  only  applicable 
to  cities  of  the  third  class,  and  the  latter 
being  a  general  law,  applicable  to  all  classes 
of  cities  and  towns,  the  former  must  give  way 
and  yield  to  the  latter.  If  this  is  true,  then 
the  city  of  Cape  Glrardean  had  no  authority 
to  grant  to  the  Gape  Girardeau-Jackson  In- 
terurban  Railway  Company  a  franchise  to 
construct  and  operate  a  street  railway  sys- 
tem in  said  city,  as  held  in  the  early  part 
of  this  opinion.  This  suggestion,  however, 
in  my  opinion,  is  not  well  grounded.  In 
considering  this  question,  it  should  be  remem- 
bered that  all  three  of  these  sections,  9260, 
9493,  and  9494,  were  enacted  during  the  same 
session  of  the  Legislature;  that  is,  9493  and 
9494  were  approved  March  26,  1887  (Laws 
1887,  p.  39,  U  1,  2),  and  9250  was  approved 
March  30, 1887  (Laws  1887,  p.  84,  §  107),  only 
four  days  afterwards.  We  should  also  bear 
In  mind  that  sections  9493  and  9494  are  deal- 
ing chiefly  with  elevated  and  underground 
street  railways,  which,  from  common  obser- 
vation, we  know  would  in  all  probability  be 
constructed  only  in  the  first  and  second  class 
cities  of  the  state ;  and  from  the  same  source 
we  know  that  many  cities  of  the  third  class 
authorize  the  construction  and  operation  of 
ordinary  surface  street  railways  upon  and 
over  the  streets  thereof. 

[2]  With  the  existence  of  those  well-known 
facts,  we  must  presume  that  the  Legislature 
of  1887  had  knowledge  of  thm  classification 
of  the  cities  of  the  state,  as  well  as  the  dif- 
ferent kinds  of  transportation  required  by 
each,  and  we  must  also  presume  that  that 
classification  and  those  requirements  Influ- 
enced the  Legislature  in  its  passage  of  the 
acts  approved  March  26  and  30, 1887.  These 
facts  throw  much  light  upon  the  Intention 
of  the  Legislature  when  it  passed  them. 
Those  facts  will  greatly  aid  us  in  our  con- 
sideration of  the  question  as  to  whether  or 
not  those  acts  are  in  conflict  with  each  other. 

It  must  be  conceded  that,  according  to  the 
letter  of  the  act  approved  March  26,  1887, 
now  sections  9493  and  9494,  B.  8.  1909,  it  Is 
general  in  its  provisions,  and,  if  standing 
alone,  is  sufficiently  broad  in  language  to 
Include  all  classes  of  Incorporated  towns 
and  cities  of  the  state,  including  cities  of  the 
third  class;  also  that  the  act  approved 
March  30, 1887,  now  section  9200,  B.  S.  1909, 
is  special,  and  only  applies  to  cities  of  the 
third  class.  But  it  by  no  means  -  follows 
from  that  concession  that  the  two  acts  are 
inconsistent  and  Irreconcilable  with  each 
other. 

In  the  case  of  State  ex  inf.  v.  Amlck,  £47 
Ma  271,  152  8.  W.  591,  the  same  contention 
of  inconsistency  was  made  as  to  sections 
8896  and  0828,  B.  ■«.  -1909,'  both  enacted  in 


1879.  The  former  related  to  any-  vacancy  fat 
the  office  of  any  circuit  Judge  of  the  state  and 
the  mode  or  manner  of  filling  the  same,  and 
the  latter  related  to  any  vacancy  In  any  state 
or  county  office,  and  the  mode  or  manner  of 
filling  the  vacancy;  it  being  conceded  that  the 
office  of  a  circuit  Judge  is  a  state  office.  In 
passing  upon  that  contention  in  that  case, 
this  court  on  page  289  of  247  Mo.,  on  page 
596  of  152  S.  W.,  used  this  language: 

"Sections  3896  and  5828  were  both  enacted 
in  1879,  and  have  come  down  unchanged 
through  the  various  revisions  of  the  statures. 
If  these  two  statutes  are  consistent,  and  can 
stand  together,  then  it  is  the  duty  of  the  court 
to  harmonize  rather  than  to  hunt  for  conflict 
of  statutory  provisions  in  pari  materia. 

"In  discussing  this  canon  of  statutory  con- 
struction, the  Supreme  Court  of  the  United 
States,  in  the  case  of  Frost  v.  Wenie,  157  U. 
S.  58  P.5  Sup.  Ct  532,  39  L.  Ed.  614],  used 
this  language:  'It  is  well  settled  that  repeals  by 
implication  are  not  to  be  favored.  And  where 
two  statutes  cover,  in  whole  or  in  part,  the  same 
matter,  and  are  not  absolutely  irreconcilable,  the 
duty  of  the  court— no  purpose  to  repeal  being 
clearly  expressed  or  indicated — is,  if  possible, 
to  give  effect  to  both.  In  other  words,  it  must 
not  be  supposed  that  the  Legislature  intended 
by  a  later  statute  to  repeal  a  prior  one  on  the  . 
same  subject,  unless  the  last  statute  is  so  broad 
in  its  terms  and  so  clear  and  explicit  in  its 
words  as  to  show  that  it  was  intended  to  cover 
the  whole  subject,  and  therefore  to  displace  the 
prior  statute.' 

"And  in  the  case  of  State  ex  reL  v.  Patter- 
son, 207  Mo.  loc  cit  144  [105  S.  W.  1048], 
this  court  used  the  following  language:  'All 
consistent  statutes  relating  to  the  same  subject, 
and  hence  briefly  called  statutes  in  pari  materia, 
are  treated  prospectively  and  construed  togeth- 
er, as  though  they  constituted  one  act  This  is 
true  where  the  acts  relating  to  the  same  subject 
were  passed  at  different  dates,  separated  by  long 
or  short  intervals,  at  the  same  session  or  on  the 
same  day.  Sutherland,  Statutory  Construction, 
{  283.  And  "a  statute  must  be  construed  witb 
reference  to  the  system  of  which  it  forms  a 
part  And  statutes  on  cognate  subjects  may  be 
referred  to,  though  not  strictly  in  pari  materia." 
Id.  i  284.' 

"In  the  case  of  Humphries  v.  Davis,  100  Ind. 
loc.  cit.  284  [50  Am.  Rep.  788],  the  Supreme 
Court  of  Indiana,  speaking  through  Elliott,  J., 
said:  'A  statute  is  not  to  be  construed  as  if 
it  stood  solitary  and  alone,  complete  and  per- 
fect in  itself,  and  isolated  from  all  other  laws. 
It  is  not  to  be  expected  that  a  statute  which 
takes  its  place  in  a  general  system  of  jurispru- 
dence shall  be  so  perfect  as  to  require  no  sup- 
port from  the  rules  and  statutes  of  the  system 
of  which  it  becomes  a  part,  or  so  clear  in  all 
its  terms  as  to  furnish  in  itself  all  the  light 
needed  for  its  construction.  It  is  proper  to 
look  at  other  statutes,  to  the  rules  of  the  com- 
mon law,  to  the  sources  from  which  the  stat- 
ute was  derived,  to  the  general  principles  o'f 
equity,  to  the  object  of  the  statute,  and  to  the 
condition  of  affairs  existing  when  the  statute 
was  adopted  [citing  authorities].  *  •  • 
"Construction  has  ever  been  a  potent  agency  in 
harmonizing  the  operation  of  statutes  with  equi- 
ty and  justice."    Statutes  are  to  be  so  construed 
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aa  to  make  the  law  one  uniform  system,  not  a 
collection  of  diverse  .and  disjointed  fragments. 
When  this  principle  of  construction  is  adopted, 
"an  enactment  of  to-day  has  the  benefit  of  ju- 
dicial renderings  extending  back  through  cen- 
turies of  past  legislation."  Bishop,  Written 
Laws,  |  242b.  "A  statute,"  says  the  author 
jnst  referred  to,  "must  be  construed  equally  by 
itself  and  by  the  rest  of  the  law.  The  mind  of 
the  interpreter,  if  narrow,  will  stumble."  "The 
completed  doctrine,  resulting  from  a  bringing 
together  of  its  parts,  is  that  all  laws,  written 
and  unwritten,  of  whatever  sorts  and  at  what- 
ever different  dates  established,  are  to  be  con- 
strued together,  contracting,  expanding,  limit- 
ing, and  extending  one  another  into  one  system 
of  jurisprudence  as  nearly  harmonious  and 
rounded  as  it  can  be  made  without  violating 
unyielding  written  or  unwritten  terms."  Bish- 
op, Written  Laws,  §8  118a,  86.' 

"If  we  observe  and  give  force  and  effect  to  the 
foregoing  rules  of  construction  in  interpreting 
sections  3896  and  5828,  then  we  must  read  them 
together— that  is,  read  the  one  into  the  other 
aa  one  enactment.  State  ex  rel.  v.  Patterson, 
supra  [204  Mo.]  loc.  cit  148  [105  S.  W.  1048]. 
And  by  so  doing  sections  5828  and  3896  would 
read  substantially  as  follows:  Whenever  any 
vacancy  shall  occur  in  any  state  or  county  of- 
fice other  than  the  office  of  Lieutenant-Govern- 
or, Btate  senator,  representative,  sheriff  or  coro- 
ner, such  vacancy  shall  be  filled  by  appoint- 
ment by  the  Governor;  and  the  person  so  ap- 
pointed shall  continue  in  office  until  the  first 
Monday  in  January  next  following  the  first  gen- 
eral election:  Provided,  that  if  the  office  of  the 
judge  of  any  court  of  record  in  this  state  shall 
become  vacant,  such  vacancy  shall  be  filled  by 
appointment  of  the  Governor  until  the  next 
general  election  held  after  such  vacancy  oc- 
curs, when  the  same  shall  be  filled  by  election 
for  the  residue  of  the  unexpired  term. 

"By  so  reading  and  construing  those  two 
sections  together,  we  eliminate  all  seeming  con- 
flict that  exists  between  them  and  harmonize 
all  the  laws  -of  the  state  regarding  vacancies 
in  state  and  county  offices  and  the  mode  of  fill- 
ing the  same,  and  at  the  same  time  give  full 
force  and  effect  to  the  plain  and  clear  meaning 
of  the  Legislature  as  expressed  in  the  two  sec- 
tions, which  is  always  the  main  object  to  be 
obtained  in  construing  any  statute.  Laws 
should  be  so  construed  as  to  give  their  intent 
paramount  effect  City  of  St.  Louis  v.  Lane, 
110  Mo.  254  [19  S.  W.  633]. 

"There  is  another  rule  of  statutory  construc- 
tion, which,  if  followed  in  the  interpretation 
of  these  two  sections  of  the  statute,  the  conclu- 
sions reached  would  be  the  same  as  before  stat- 
ed. That  rule  is  stated  in  the  case  of  Ruschen- 
berg  v.  Railroad,  161  Mo.  70  [61  S.  W.  626], 
in  substantially  the  following  language :  Where 
there  are  two  acts,  and  the  provisions  of  one 
apply  specially  to  a  particular  subject,  which 
clearly  includes  the  matter  in  question,  and  'the 
other  general  in  its  terms,  and  such  that,  if 
standing  alone,  it  would  include  the  same  mat- 
ter, and  thus  conflict  with  each  other,  then  the 
former  act  must  be  taken  as  constituting  an 
exception  to  the  latter  or  general  act,  and -not 
a  repeal  of  the  former,  and  especially  It  this 
true  when  such  general  and  special  acta  are 
contemporaneous.  To  the  same  effect  are  the 
following  cases:  State  ex  inf.  v.  Dabbs,  182  Mo. 


loc.  cit  3«6  [81  S.  W.  11481:  State  ex  rel.  v. 
Frasier,  98  Mo.  426  [11  S.  W.  973];  State  ex 
rel.  v.  Slover,  134  Mo.  loc. 'cit.  19  [31  S.  W. 
1054,  34  S.  W.  1102]. 

"It  is  perfectly  clear,  from  reading  the  two 
sections,  that  the  provisions  of  section  3896 
apply  specially  to  vacancies  in  the  office  of  judge 
of-  courts  of  record  and  the  manner  of  filling 
them,  and  that  those  of  section  5828  are  gen- 
eral in  its  provisions  and  are  sufficiently  broad, 
if  standing  alone,  to  embrace  vacancies  in  the 
office  of  tie  judge  of  courts  of  record,  and  if 
the  former  is  not  to  be  construed  to  be  an  ex- 
ception to  the  latter,  then  there  would  be  a 
clear  conflict  between  them;  but  since  both 
sections  were  enacted  at  the  same  time  and 
stand  in  pari  materia,  we  must  interpret  them 
together,  according  to  the  rale  before  mention- 
ed, and  when  so  done  the  legislative  intent  is 
clear,  and  we  must  hold  that  section  3896  is  an 
additional  exception  to  those  stated  in  section 
5828." 

The  statutory  rule  of  construction  an- 
nounced in  the  case  of  State  ex  Inf.  v.  Amlek, 
supra,  has  been  expressly  affirmed  in  the 
following  cases:  State  ex  rel.  v.  I>ralnage 
District,  252  Mo.  345,  loc.  cit.  363,  158  S. 
W.  633;  State  ex  rel.  v.  Gordon,  261  Mo. 
631,  loc.  dt.  648,  170  S.  W.  692;  State  ex 
inf.  v.  Duncan,  265  Mo.  26,  loc.  cit.  46,  175 
S.  W.  940,  Ann.  Cas.  1916D,  L 

[3]  Applying  the  rule  just  announced  to 
the  legislation  under  consideration,  we  must 
bold  that  section  9250,  being  special  and  only 
applicable  to  cities  of  the  third  class,  la  an 
exception  to  sections  9493  and  9494,  which 
are  general  In  their  provisions,  which,  if 
standing  alone,  would' include  all  incorporat- 
ed cities  and  towns  of  all  classes,  and  would 
be  In  conflict  with  each  other;  but  by  this 
construction  all  conflict  is  avoided,  and  full 
force  and  effect  Is  given  to  all  three  of  said 
statutes,  which  It  Is  the  duty  of  the  court  to 
do,  in  construing  statutes,  especially  those 
standing  in  pari  materia. 

We  are  therefore  of  the  opinion  that  the 
city  of  Cape  Girardeau  had  the  legal  power 
to  grant  to  the  Cape  Girardeau-Jackson  In- 
terurban  Railway  Company  the  authority 
to  construct  and  operate  a  street  car  system 
within  said  city ;  also  that  said  section  9250 
is  not  In  conflict  with  sections  9493  and  9494. 

[4]  II.  Counsel  for  the  defendant  next  in- 
sist that  specific  performance  of  the  con- 
tract should  be  denied  because  the  evidence 
fails  to  show  that  the  plaintiffs  delivered 
to  the  defendant  all  of  the  stock  and  bonds 
of  said  Cape  Girardeau-Jackson  Interurban 
Railway  Company,  together  with  the  fran- 
chises required  by  the  contract  of  purchase 
involved  herein. 

Ordinarily,  a  court  of  equity  will  not  de- 
cree specific  performance  of  a  contract,  with- 
out the  evidence  shows  that  the  plain  tift 
has  fully  compiled  with  his  part  thereof; 
but  this  is  not  an  inflexible  rule.  If  the  evi- 
dence discloses  the  fact  that  the  plaintiff 
has  performed  a  part  of  his  contract,  and 
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that  he  was 'ready,  able,  and  willing  to  per- 
form the  remainder  thereof  within  the  time 
specified  In  the  contract,  but  was  prevented 
from  so  doing  by  the -misconduct -of  the.de> 
fendant,  or  where  said  misconduct  ■  made  it 
useless  for  the  plaintiff  to  tender  compliance 
within  that  time.  Mitchell's  Heirs  t.  Long; 
5  Lift.  (Ky.)  m  Minneapolis  ft  St  Louis 
Ry.  Co.  v.  Cox,  76  Iowa,  806,  41  N.  W.  24, 
14  Am.  St.  Hep.  216;  Amer.  ft  Eng,  Encyclo- 
pedia, vol.  22,  page  029  (1st  Ed.). 

Under  such  circumstances  the  court  will 
decree  specific  performance,  if  it  be"  shown 
that  he-l»  able-  and  willing  to  perform  the 
balance  of  the  contract  at  'the  time  of  the 
trial.  In  other  words,  If  the  undertaking  of 
the  plaintiff  is  joint  and  contemporaneous 
with  that  of  the  defendant,  the  failure  of 
the  former  to  perform  after  he  has  been 
notified,  by  the  words  or  conduct  of  the  de- 
fendant, that  further  performance  would  be 
useless,  will  not  prevent  the  court  from  de- 
creeing specific  performance  in  bis  favor. 
'  [I]  In  applying  the  rule  Just  stated  to  the 
facts  of  .this  case,  it  is  necessary  to  state 
that  the  defendant  under  the  first  part  of  the 
contract  sent  or  took  over  all  of  the  physical 
property  of  Street  'Railway  Company  and 
has  been  operating  the  same  ever  since  Jan- 
uary, 1918.  And,  as  justly  stated  by  coun- 
sel for  plaintiffs,  the  defendant,  after  the 
former  had  agreed  to  sell  to  the  latter  their 
entire  holdings, 

"induced  the  Street  Railway  Company  to  sur- 
render its  franchise  to  operate  an  electric  light 
and  power  pleat  in  the  city  of  Gape  Girardeau 
and  to  make  contracts  with  the  city  oi:  Cape 
Girardeau  for  lighting ; '  it  induced  the  respond- 
ent Railway  Company  to  surrender  its  rights 
under  its .  original  franchise  to  operate  a  tele- 
phone system;  it  induced  the  stockholders  of 
the  Street  Railway  Company  to  surrender  and 
cause  to  be  canceled  their  -certificates  of  stock 
in  said  Railway  Company,  and  to  issue  new 
certificates  thereof  to  the  appellant  and  its  of- 
ficers ;  it  induced  the  city  of  Cape  Girardeau  to 
grant  appellant's  subsidiary  corporation  a  new 
franchise  and  contracts  for  operating  and  fur- 
nishing light  and  water  to  the  city  of  Cape 
Girardeau  and  its  inhabitants;  it.  induced  tho 
Public  Service  Commission  of  the  state  of  Mis- 
souri to  approve  that  franchise  and  its  .con- 
tracts with  the  city  of  Cape  Girardeau  for  wa- 
ter and  light,  and  represented  to  said  Public 
Service  Commission  on  the  same  day  that  its 
contract  with  the  respondents  ought,  in  equity, 
to  be  regarded  as  having  been  fulfilled  and  per- 
formed prior  to  the  creation  of  the  State  Board 
of  Public  Service." 

No  one  can  read  this  record  and  reach  any 
other  conclusion  than  that  the  plaintiffs,  In 


due  time,  performed  their  part  at  the  con- 
tract as  fully  as  defendant's  conduct  would 
permit,  and  have  at  all  times  been  and  still 
are  willing,  /eady,  and  able  to  perform  the 
remainder  of  thetr  part  of  the  contract,  when 
permitted  to  so  do  by  the  defendant. 

Under  those  facts,  a  courts-  of  equity  will 
compel  defendants  to  specifically  carry  out 
Its  obligations  as  stated  In  the  contract,  as 
damages  are  wholly  inadequate  to  measure 
the  loss  or  fully  compensate  the  plaintiffs  for 
what  they  have  and  will  suffer,  if  the  de- 
fendant is  not  compelled  to  specifically  per- 
form its  contract.  Paris  v.  Haley,  61  Mb. 
453;  Price  v.  Morgan,  10  Atl.  663;  Amer.. 
ft  Eng.  Encyclopedia,  vol.  22,  pp.  957,  961, 
and  963  (lflt  Ed.). 

Moreover,  the  evidence  is  uncontradicted 
that  up  to  the  very  moment  when  defendant 
notified  the  plaintiffs  that  it  would  not  com- 
plete the  performance  oil.  its  part  of  the  con- 
tract, because  of  the  controversy  which  arose 
over  the  charter  powers  of  the  Cape  Girar- 
deau-Jackson Interurbaa  Railway  Company, 
and  the  franchise  of  the  Cape  Girardeau 
Street  Railway  Company,  the  plaintiffs  were 
ready,  willing,  and  able  to  complete  the 
performance  of  its  part  thereof,  and  unques- 
tionably would  have  done  so,  had  it  rot 
been  for  the  misconduct  of  the  defendant 
before  mentioned.  The  plaintiffs  have  thus 
parted  with  the  control  of  all  of  the  physi- 
cal property  mentioned  in  the  contract  and 
surrendered  all  of  their  franchises  connect- 
ed therewith,  and  the  defendant  has  acquir- 
ed the  former,  and  with  the  assistance  of 
the  plaintiffs  induced  the  city  of  Cape  Girar- 
deau to  grant  it,  in  lieu  thereof,  new  fran- 
chises similar  in  all  respects  to  those  sur- 
rendered, all  on  the  faith  of  said  contract, 
valued  at  several  hundred  thousands  of  dol- 
lars, which,  by  the  way,  can  never  be  re- 
stored to  plaintiffs,  and  now  to  deny  specific 
performance  of  that  contract  would  be  un- 
conscionable and  a  travesty  upon  equity  and 
justice. 

We  are  therefore  of  the  opinion  that  the 
trial  court,  on  the  merits  of  the  case,  prop- 
erly overruled  both  of  the  defendant's  de- 
murrers to  the  evidence,  and  In  this  connec- 
tion it  may  not  be  out  of  place  to  state  that 
a  demurrer  to  the  evidence  has  no  standing 
In  an  equity  case. 

There  are  a  score  or  more  propositions  pre- 
sented and  discussed  by  counsel  for  the  de- 
fendant in  their  briefs,  but,  after  giving 
them  due  consideration,  we  are  of  the  opin- 
ion that  there  is  no  merit  in  any  of  them. 

For  the  reasons  stated,  the  judgment  of 
the  circuit  court  Is  affirmed.    All  concur. 
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STATE  ex  reL  HALLER  v.  ARNOLD  et  al 
(No.  21382.) 

(Supreme  Court  of  Missouri,  in  Banc.    March 
21,  1919.) 

1.  EJECTIONS    d$=>145— Cebttfioate  or  NOMI- 
NATION—FILING. 

Where  nonpartisan  candidate  for  president 
of  board  of  aldermen,  filing  bis  certificate  of 
nomination  on  last  day  permitted  by  statute, 
failed  to  file  with  it  receipt  showing  payment 
of  fee  required  by  Rev.  St.  1909,  g  6015,  as 
amended  by  Laws  1913,  p.  337,  because  of  ab- 
sence of  treasurer,  but  tendered  payment  on 
the  following  day,  and  filed  evidence  thereof 
with  election  commissioners,  he  was  entitled  to 
have  his  name  placed  on  official  ballot 

2.  Elections   «=>145— Cebttficate  of  Nomi- 
nation—Filing. 

To  give  to  Rev.  St  1909,  f  6015,  as  amend- 
ed by  Laws  1913,  p.  337,  a  construction  re- 
quiring absolutely  as  a  condition  precedent  to 
placing  of  name  of  nonpartisan  candidate  on 
official  ballot,  that  treasurer's  receipt  required 
by  said  section  be  filed  contemporaneously  with 
certificate  of  nomination,  would  unduly  cir- 
cumscribe the  right  to  be  a  candidate  contrary 
to  Const  art  2,  f  9,  that  "all  elections  shall  be 
free  and  open." 

8.  Elections  «J=>145— Cebtltioatk  of  Nomi- 
nation— Filing. 
If  proposed  candidate  is  not  in  default,  and 
death  or  absence  of  city  treasurer  prevents  pay- 
ment of  fee  required  by  Rev.  St  1909,  f  6015, 
as  amended  by  Laws  1913,  p.  337,  and  obten- 
tion  of  required  receipt  in  time  to  file  it  with 
certificate  of  nomination,  all  that  should  be 
required  is  the  earliest  possible  payment  and 
obtention  and  filing  thereafter  of  such  receipt 

Original  proceedings  in  mandamus  by  the 
State,  on  the  relation  of  Julias  Haller, 
against  Olendy  B.  Arnold  and  others,  mem- 
bers of  the  Board  of  Election  Commissioners 
of  the  City  of  St.  Louis,  and  Henry  C.  Menne, 
Treasurer  of  the  said  City.  Peremptory  writ 
issued  as  prayed. 

Taylor  R.  Young,  of  St.  Louis,  and  T.  T. 
Hinde,  of  Madison,  111.,  for  petitioner. 

Frank  W.  McAllister,  Atty.  Gen.,  and  S.  S. 
Skelley,  Asst  Atty.  Gen.,  for  respondents. 

FARIS,  J.  This  is  an  original  proceeding 
by  mandamus  whereby  it  is  sought  to  compel 
respondents  Arnold,  Buder,  Lammert,  and 
Dempsey,  who  compose  the  board  of  election 
commissioners  of  the  city  of  St  Louis,  to 
place  and  cause  to  be  printed  the  name  of 
petitioner  Haller  on  the  official  ballot  of  an 
election  to  be  held  in  said  city  of  St  Louis 
on  the  1st  day  of  April,  1919,  as  a  nonparti- 
san candidate  for  the  office  of  president  of 
the  board  of  aldermen  of  said  city,  and 
to  compel  respondent  Menne,  who  is  the 
treasurer  of  the  city  of  St.  Louis,  to  receive 
and  receipt  for  the  deposit  fee  of  $60  which 


is  required  by  law  to  be  paid  by  all  candi- 
dates for  said  office. 

It  is  stipulated  by  counsel  for  petitioner 
and  by  the  Attorney  General  of  Missouri,  as 
counsel  for  all  of  the  respondents,  that  the 
Issuance  of  our  alternative  writ  of  manda- 
mus shall  be  regarded  as  waived,  that  the 
petition  herein  shall  stand  as  and  for  the 
alternative  writ  of  mandamus,  and  that  the 
case  shall  be  submitted  for  the  Immediate 
Judgment  of  this  court  upon  a  general  de- 
murrer to  the  petition,  standing  as  and  for 
such  alternative  writ.  The  case  is  therefore 
at  issue  upon  a  cold  question  of  law,  which 
question  is  to  be  resolved  by  the  application 
of  the  ruling  statutes  and  law  to  the  agreed 
facto  as  the  petition  recites  these  facta 

The  petition  is  therefore  pertinent  It 
reads,  omitting  merely  formal  parts,  as  fol- 
lows: 

"Tour  petitioner,  Julius  Haller,  states  that 
he  is,  and  has  been  for  many  years  last  past  a 
resident  and  registered  voter  and  elector  of  and 
in  the  city  of  St  Louis,  stats  of  Missouri,  a 
city  having  more  than  400,000  inhabitants  and 
having,  among  other  offices,  the  elective  office 
of  president  of  the  board  of  aldermen,  and  that, 
as  such  resident  and  elector,  petitioner  is  eligi- 
ble to  said  office  of  president  of  the  board  of 
aldermen;  that  said  city  has  a  board  of  elec- 
tion commissioners  consisting  of  four  members, 
the  present  members  being,  and  were  on  the 
17th  day  of  March,  1919,  1,  2,  8,  4,  four  of  the 
above-named  respondents,  having  such  official 
duties  as  is  by  law  provided ;  that  said  city  also 
has  the  office  of  said  treasurer,  and  that  the 
respondent  5  is  now,  and  was  on  the  17th  day 
of  March,  1919,  the  said  treasurer  of  said  city. 

"That  said  city  has,  in  pursuance  of  law  in 
such  case  made  and  provided,  called  and  caused 
to  be  given  notice  thereof  an  election  to  be 
held  in  and  for  said  city  on  the  1st  day  of 
April,  1919,  at  which  said  election  there  are 
to  be  elected  officers  to  fill  the  several  city  of- 
fices, including  the  office  of  president  of  the 
board  of  aldermen  of  said  city. 

"That  petitioner,  desiring  to  become  a  candi- 
date for  said  office  of  president  of  the  board  of 
aldermen  of  said  city,  and  to  have  his  name 
appear  on  the  official  ballot  as  a  nonpartisan 
candidate  therefor,  prior  to  March  17th  cir- 
culated and  procured  the  signatures  of  regis- 
tered electors  of  said  city  to  a  nomination  peti- 
tion or  certificate  of  nomination,  being  in  words 
and  figures  as  follows: 

"To  the  Honorable  the  Board  ot  Election  Commis- 
sioners of  til*  City  of  8t  Louis,  Missouri: 

"We,  the  undersigned  registered  electors  resid- 
ing within  the  city  of  St  Louis,  Missouri,  being 
bona  fide  supporters  of.  and  not  having  aided,  and 
who  will  not  aid,  in  the  nomination  of  any  ether 
candidate  for  the  office  hereinafter  mentioned,  do 
hereby  nominate  Hon.  Julius  Haller  as  nonparti- 
san candidate'  for  the  office  of  president  of  the 
board  of  aldermen  of  the  city  ot  St  Louis,  Mis- 
souri, at  the  election  to  be  held  April  L,  191». 


Signature. 


Residence. 


If  signer  has 
moved  since  reg- 
istering state 
where  he  regis- 
tered from. 


Ward 


Prec 
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"That  Mid  petition  or  certificate  was  in  fact 
signed  by  3,412  registered  electors  residing  in 
said  dry,  being  a  number  in  exeess  of  2  per 
cent,  of  the  entire  votes  cast  for  mayor  at  the 
last  preceding  election  of  said  city  for  that  of- 
fice. 

"That  thereafter,  on  the  17th  day  of  March, 
1919,  petitioner,  in  compliance  with  the  pro- 
visions of  section  6015  of  the  statute  as  amend- 
ed by  Laws  of  1913,  p.  337,  called  at  the  of- 
fice of  respondent  6,  city  treasurer  as  afore- 
said, for  the  purpose  of  paying  in  the  sum  of 
$60  and  taking  bis  receipt  therefor,  to  be  there- 
after filed  with  said  election  commissioners,  but 
was  then  unable  to  find  said  treasurer  at  his 
office  or  elsewhere;  said  sum  of  $60  being 
equal  to  2  per  cent  of  the  salary  for  one  year 
of  said  office  of  president  of  the  board  of  alder- 
men of  said  city,  for  which  petitioner  is  the 
candidate. 

"That  thereafter,  on  the  17th  day  of  March, 
1919,  being  the  last  day  for  filing  certificates  of 
nomination,  petitioner  presented  to  and  filed 
with  said  board  of  election  commissioners  his 
said  certificate  of  nomination,  signed  as  afore- 
said, which  was,  and  is  now,  retained  by  said 
board,  but  by  its  voting  action  said  board  has 
officially  ruled  and  declared  that  said  filing  is 
not  in  compliance  with  the  law  and  for  the  sole 
reason  that  the  receipt  of  said  treasurer  for  a 
deposit  with  him  of  said  filing  fee  was  not  filed 
with  said  board  together  with  said  certificate  of 
nomination  filed  as  aforesaid,  and  for  that  rea- 
son said  board  informed  petitioner  that  his 
name  would  not  appear  on  the  official  ballot  to 
be  voted  at  said  election. 

"That  thereafter,  on  the  18th  day  of  March, 
1919,  petitioner  found  said  treasurer  and  ten- 
dered to  him  said  filing  fee  in  the  sum  of  $60, 
and  demanded  that  said  treasurer  receive  and 
Teceiptfor  the  same,  that  petitioner  might  be 
thus  enabled  to  file  said  receipt  with  said  board 
of  election  commissioners,  but  this  the  said 
treasurer  declined  and  refused  to  do,  then  stat- 
ing to  petitioner  he  was  advised  by  the  city 
counselor  of  said  city  not  to  accept  or  receipt 
for  said  fee,  out.  said  treasurer  did  on  that  date 
give  petitioner  a  written  statement  over  his 
signature  showing  that  petitioner  had  mode  the 
tender  and  demanded  a  receipt  therefor  as 
above  stated. 

"That  thereafter,  on  the  18th  day  of  March, 
1919,  petitioner  filed  said  written  statement  of 
*aid  treasurer  with  said  board  of  election  com- 
missioners and  again  requested  and  demanded 
that  his  name  be  by  said  board  ordered  printed 
and  printed  on  the  official  ballot,  to  be  voted 
at  said  election  as  a  nonpartisan  candidate  for 
the  office  of  president  of  the  board  of  aldermen 
of  said  city,  but  this  the  said  board  again  re- 
fused, and]  yet  refuses,  to  do,  and  will  not  do 
unless  so  ordered  by  the  court. 

"Petitioner  further  avers  that  by  a  proper 
construction  of  the  language  of  the  provisions 
of  the  laws  of  the  state  of  Missouri  governing 
audi  nominations  it  was  not  made  obligatory 
upon  him  to  pay  said  filing  fee  and  file  said 
treasurer's  receipt  therefor  with  said  board  of 
election  commissioners  thereafter  and  at  the 
time  of  filing  his  said  certificate  of  nomination 
as  aforesaid ;  that  the  filing  of  such  receipt 
at  the  time  of  filing  his  certificate  of  nomination 
is  not  by  law  made  a  prerequisite  to  entitle 
petitioner  to  have  his  name  printed  on  the  of- 


ficial ballot;  that,  if  by  a  proper 'construction 
of  the  language  of  the  statute  it  can  be  said 
the  receipt  is  required  to  be  filed  with  the  cer- 
tificate of  nomination,  such  provision  must  be 
held  to  be  only  directory,  and  not  mandatory. 

"Petitioner  further  avers  that  if,  as  daimed 
and  contended  for  by  respondents,  section  6015 
of  the  statute,  as  amended  by  Laws  of  1913, 
p.  335,  requires  petitioner  to  pay  said  filing 
fee  before  filing  his  certificate  of  nomination, 
then  said  section  is  unconstitutional  and  void 
as  being  in  .conflict  with  section  9,  art  2,  of  the 
state  Constitution,  providing  that  'all  elections 
shall  be  free  and  open';  and  petitioner  hereby 
expressly  raises  this  constitutional  question, 
and  asks  the  court  to  pass  on  the  same  in  con- 
sidering this  petition. 

"Petitioner  further  avers  that  respondents, 
and  each  of  them,  have  refused,  and  yet  refuse, 
to  perform  their  respective  official  duties  in  the 
premises,  as  hereinabove  alleged;  that  tiie 
matter  herein  involved  is  not  only  of  personal 
interest  to  petitioner,  but  is  also  of  vital  public 
interest  to  the  dtizens  of  the  dty  and  state  at 
large;  that  because  of  this,  and  the  exigencies 
of  the  matter,  this  court  ought  to  entertain 
and  determine  this  cause  speedily,  and  to  that 
end  should  suspend  its  rule  No.  33  as  to  the 
five-day  notice  therein  provided. 

"therefore  your  petitioner,  being  wholly 
without  other  adequate  remedy,  prays  the  is- 
suance by  this  court  of  a  writ  of  mandamus 
directing  said  board  of  election  commissioners, 
and  each  member  thereof,  to  place  the  name  of 
petitioner  on  the  official  ballot  to  be  voted  at 
said  election  as  a  nonpartisan  candidate  for 
said  office  of  president  of  the  board  of  aldermen 
of  said  dty ;  that  if  by  the  court  deemed  nec- 
essary to  the  righto  of  petitioner  in  the  prem- 
ises, the  respondent  Henry  0.  Menne,  as  treas- 
urer aforesaid,  be  directed  to  accept  and  re- 
ceipt for  said  $60  filing  fee,  which  petitioner 
stands  willing  and  ready  to  pay  under  the  di- 
rection of  the  court:  and  petitioner  prays  for 
such  other  and  further  relief  to  which  by  rea- 
son of  the  premises  he  may  be  entitled." 

[1]  Upon  the  above  facts  how  stands  the 
law?  It  is  obvious  that  the  sole  point  pre- 
sented involves  the  single  question  of  the 
meaning,  when  applied  to  the  agreed  facts, 
of  section  6015  of  the  act  of  February  24, 
1013  (Laws  1913,  pp.  337,  338),  repeating  an 
act  which  amended  article  11  of  chapter  43, 
Revised  Statutes  of  1909,  and  enacted  di- 
vers new  sections  in  lien  thereof.  This  sec- 
tion reads  thus: 

"Any  person  or  persons  filing  certificates  sign- 
ed by  electors  for  'nonpartisan  candidates'  as 
provided  in  section  6034a  of  this  act  shall  pay 
the  same  sum  of  money  required  by  this  act  to 
be  paid  by  any  candidate  of  a  political  party 
for  the  office  for  which  he  proposes  to  the  dty 
treasurer,  take  a  receipt  therefor  and  file  said 
receipt  with  his  certificate  of  nomination;  said 
sum  of  money  so  paid  shall  go  into  the  general 
revenue  fund  of  the  dty."  Section  6015,  Laws 
1913,  pp.  337,  338. 

The  sole  question  at  issue  may  be  stated 
in  yet  a  narrower  compass.  That  question 
is :  Does  section  6015  of  the  act  supra,  above 
quoted,   absolutely   require,   as  a  condition 
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precedent  to  the  placing  by  the  board  of 
election  commissioners  of  the  name  of  a 
proposed  nonpartisan  candidate  on  the  of- 
ficial ballot,  that  the  receipt  of  the  city 
treasurer  for  the  deposit  of  the  sum  of  $80 
shall  be  filed  along  with  and  contemporane- 
ously with  the  certificate  of  nomination  of 
such  proposed  candidate?  , 

[2]  We  hare  concluded  that  it  does  not 
The  affirmative  of  the  question  stated  and 
presented  by  the  facts  here  at  Issue  would 
In  our  opinion  and  In  the  light  of  the  lan- 
guage of  the  above  section  be  too  narrow  a 
view  to  take  of  the  meaning  of  that  section. 
Such  a  view  would  inevitably  restrict  and 
circumscribe  the  right  of  a  citizen  to  be  a 
candidate  for  office  within  such  limits  and 
hedge  the  privilege  about  with  such  condi- 
tions as  materially  to  Impinge  upon  the 
guarantee  of  the  Constitution  that  "all  elec- 
tions shall  be  free  and  open."  Section  9, 
art  2,  Constitution  1875.  It  will  be  noted 
that  the  statute  uses  the  word  "with"  only, 
without  qualifying  this  word  by  the  word 
"contemporaneously"  or  other  similar  word 
connoting  or  importing  simultaneity  of  filing 
of  both  tbe  receipt  for  the  deposit  and 
the  certificate  of  nomination.  Clearly  the 
language  used  Imports  and  requires  the  fil- 
ing of  this  receipt  at  the  same  place  and 
with  the  same  officer  with  whom  such  cer- 
tificate of  nomination  is  filed.  We  may  go 
further  and  concede  that  It  requires,  no 
compelling  reason  or  valid  excuse  to  the 
contrary  existing,  the  filing  of  the  receipt 
contemporaneously  with  the  filing  of  the 
certificate  of  nomination;  but,  as  forecast 
the  application  of  such  latter  iron-bound 
rule  In  all  cases  would  so  far  work  a  hard- 
ship and  a  denial  of  free  and  open  elections 
as  to  impinge  upon  constitutional  rights.  A 
brief  reference  to  the  agreed  facts  illus- 
trates this:  Here  petitioner  endeavored  to 
pay  the  required  deposit  fee  of  $60  to  the 
proper  officer,  that  is  to  say,  to  respondent 
Menne,  as  treasurer  of  the  city  of  St  Louis, 
on  the  last  day  allowed  to  him  by  the  letter 
of  the  law  within  which  to  make  such  pay- 
ment, and  likewise  endeavored  to  obtain 
from  •  such  treasurer  the  required  receipt 
therefor.  But  petitioner  was  unable  to  make 
such  payment  on  that  specific  day,  solely 
because  he  was  unable  to  find  either  In  his 
office  or  elsewhere  about  the  city  the  only 
officer  to  whom  by  law  such  payment  could 
be  made.  It  will  be  observed  that  this  pay- 
ment can  be  made,  perforce  the  statute  under 
discussion,  only  to  the  treasurer  of  the  city 
of  St  Louis  In  person,  and  that  the  receipt 
of  this  officer  Is  made  the  sole  evidence  of 
the  payment  of  such  deposit  Pursuing  the 
facts  further,  it  will  be  observed  that  on 
the  day  following  the  last  day  on  which  the 
letter  of  tbe  appllcatory  statute  permitted 
the  filing  of  certificates  of  nomination  the 


petitioner  made  a  tender  of  the  required  de- 
posit fee  to  the  respondent  Menne,  as  city 
treasurer,  and  requested  from  the  latter  the 
proper  receipt  therefor,  which  request  was 
refused  solely  because  such  tender  was  by 
respondent  Menne  deemed  to  be  out  of  time 

It  Is  manifest  that  any  eligible  candidate 
for  office  is  entitled  to  the  whole  of  the  last 
day  allowed  by  law  within  which  to  submit 
himself  to  the  electors  for  their  suffrages. 
In  a  case  like  this,  where  the  proposed  can- 
didate is  In  no  wise  at  fault  (the  argument 
that  he  should  have  made  up  his  mind  earli- 
er obviously  having  no  weight,  by  reason 
of  the  truth  of  the  premise  last  above),  ought 
he  to  be  deprived  of  the  privilege  of  run- 
ning for  a  public  office  by  the  mere  adven- 
titious fact  of  the  absence  from  his  office, 
or  from  the  city,  or  from  the  state,  of  the 
only  officer  from  whom  the  required  official 
receipt  can  under  the  letter  of  the  law  he 
obtained?  The  treasurer  might  be  ill,  or  a 
case  can  be  Imagined  where  the  death  of 
the  treasurer  might  occur  on  the  last  day 
for  filing  prescribed  by  the  letter  of  the  stat- 
ute, and  wherein  it  would  be  impossible  to 
appoint  his  successor  In  time  to  have  such 
successor  accept  the  required  deposit  and 
issue  the  required  receipt  therefor. 

[3]  In  such  case  the  untrammeled  constitu- 
tional privilege  of  all  eligible  persons  to 
become  Candidates  for  office  requires  us,  If 
we  are  to  escape  holding  this  statute  in- 
valid for  that  it  contravenes  tbe  spirit  and 
the  letter  of  the  Constitution  In  denying  this 
privilege,  to  say  that  if  the  proposed  candi- 
date be  in  no  wise  in  default,  and  the  death 
of  the  treasurer,  or  the  latter's  Illness,  or 
his  absence  from  his  office,  from  the  city,  or 
from  the  state,  shall  prevent  the  making  of 
the  required  deposit  and  the  obtentlon  of 
the'  required-  receipt  on  the  day  prescribed 
by  the  letter  of  tbe  statute,'  all  that  should 
be  required  Is  the  earliest  possible. payment 
and  obtentlon  and  filing  thereafter  of  such 
receipt  provided  such  filing  of  the  receipt 
shall  be  In  time  to  allow  of  the  performance 
by  the  board  of  election  commissioners-  of 
the  very  first  of  the  ensuing  duties  Incum- 
bent upon  them  by  law.  The  fair,  just  and 
equitable  construction  by  this  court  of  the 
election  laws  and  machinery  of  this  state  in 
the  analogous  cases  of  Nance  v.  Kearby,  251 
Mo.  374,  158  S.  W.  629,  and  State  ex  rel.  v. 
Seibel,  262  Mo.  220,  171  S.  W.  <59,  ruled  by 
this  court  in  opinions  by  Lamm,  C  J.,  re- 
quires such  a  construction  of  this  statute  at 
our  hands.  The  demurrer  should'  be  over- 
ruled. 

It  follows  that  the  contention  of  petition- 
er should  be  sustained,  and  our  peremptory 
writ  of  mandamus'  should  issue  as  prayed. 
Let  this  be  done. 

BOND,  C.  J,  and.  WALKER,  BLAIR,  *nd 
WOODSON,  JJ.,  concur. 
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GARBER  t.  MISSOURI  PAO.  RY.  CO. 
(No.  19674.) 

(Supreme  Court  of  Missouri,   Division  No.  1. 

March  1,  1019.     Rehearing  Denied 

March  28,  1919.) 

1.  Pleading  «=»365i(2)  —  Motion  to  Strike 
Count— Nature. 

Motion  to  strike  out  count  of  petition  is 
not  in  the  nature  of  a  demurrer  to  the  petition. 

2.  Appeal  and  Ebboe  «=>518(6)— Recobd— 
Motion  to  Stbike  out  Count. 

Court's  action  in  overruling  motion  to  strike 
out  count  from  petition  must  be  preserved  in 
the  bill  of  exceptions,  such  motion  not  being  in 
the  nature  of  a  demurrer. 

3.  Appeal  and  Ebboe  «=>518(8)— Record— 
Demurrer. 

A  ruling  on  a  motion  which  in  substance 
amounts  to  a  demurrer  is  a  part  of  the  record 
proper  and  requires  no  preservation  in'  the  bill 
of  exceptions. 

4.  Appeal  and  Erbok  <8=>518(1)— Bill  or  Ex- 
ceptions— Motions. 

Court's  ruling  on  motion  which  in  sub- 
stance does  not  amount  to  a  demurrer  must  be 
preserved  in  the- bill  of  exceptions. 

5.  Appeal  and  Ebbob  «=>549(1)— Record— 
Exceptions. 

Exceptions  have  no  place  in  the  'record 
proper. 

&  Appeal  and  Ebbob  «3=>90O— Review— Pre- 
sumptions. 
There  is  a  presumption  of  right  action  on 
the  part  of  the  trial  court,  which  must  prevail 
on  appeal  in  absence  of  a  showing  to  the  con- 
trary. 

7.  Appeal  and  Ebbob  cj=>919— Review— Pre- 
sumptions—Motion  to  Strike  out  Count 
of  Petition. 

Court's  action  in  sustaining  motion  to  strike 
out  third  amended  count  of  petition,  on  the 
ground  that  it  set  up  a  totally  different  cause 
Of  action  from  counts  pleaded  in  original  peti- 
tion, will  not  be  reviewed  on  appeal,  where 
counts  of  original  petition  were  not  pleaded  by 
third  amended  petition  and  are  not  shown  by 
record  on  appeal;  it  being  presumed,  there  be- 
ing no  showing  to  the  contrary,  that  court's 
action  was  right. 

8.  Pleading  «=>365(3)— Motion  to  Strike 
out  Count— Obdeb— Caption  of  Petition. 

In  action  for  death  of  railroad  employe  while 
engaged  in  interstate  commerce,  where  count  of 
amended  petition  basing  action  upon  federal 
Employers'  Liability  Act  (U.  S.  Comp.  St.  §§ 
8657-8665)  was  stricken  because  it  set  up  a 
different  action  from  original  petition  in  which 
plaintiff  brought  action  under  state  statute  as 
surviving  widow  and  in  which  there  was  no 
averment  of  interstate  commerce,  it  was  proper 
to  strike  from  the  caption  of  the  petition  the 
words  designating  plaintiff  as  administratrix 
of 'employe's  estate;  the  action  being  by  plain- 
tiff individually  and  not  in  her  representative 
capacity  as  administratrix. 


9.  Appeal  and  Ebbob  «=»549(o)— Record— 
Bill  of  Exceptions. 

Court's  ruling  on  motion  to  strike  out  cer- 
tain words  from  the  caption  of  the  petition  will 
not  be  reviewed  on  appeal,  where  an  exception 
thereto  was  not  preserved  in  the  bill  of  excep- 
tions. 

10.  Commerce  «=>27(6)— "Interstate  Com- 
merce"— Railroad  Employe. 

Locomotive  fireman  on  train  of  interstate 
commerce,  who  was  injured  after  the  train  had 
completed  its  journey  and  after  locomotive  had 
been  uncoupled  from  train  and  was  being  placed 
on  a  storage  track,  was  injured  while  engaged 
in  interstate  commerce. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Interstate 
Commerce.] 

11.  Commerce  «=»8(6)— Interstate  Commerce 
—Death  of  Railroad  Employe— Right  of 
Action. 

Widow  of  a  railroad  employe  killed  while 
engaged  in  interstate  commerce  cannot  recover 
for  his  death  as  his  surviving  widow  under  the 
state  statutes,  the  only  right  of  action  therefor 
being  in  employe's  administrator  under  federal 
Employers'  Liability  Act  (U.  S.  Comp.  St.  jj| 
8657-8665). 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty; C.  A.  Calvird,  Judge. 

Action  by  Josephine  Garber,  as  widow  and 
as  administratrix  of  the  estate  of  H.  S.  Gar- 
ber, deceased,  against  the  Missouri  Pacif- 
ic Railway  Company.  Judgment  of  nonsuit, 
and  plaintiff  appeals.    Affirmed. 

W.  S.  Jackson,  of  Warsaw,  and  0.  W. 
Prince,  E.  A.  Harris,  J.  E.  Westfall,  and  J. 
N.  Beery,  all  of  Kansas  City,  for  appellant 

Thomas  T.  Bailey  and  Jeffries  &  Corum, 
all  of  St  Louis,  for  respondent 

GRAVES,  J.  Action  for  negligence.  Case 
was  tried  upon  a  third  amended  petition. 
The  only  thing  in  the  record  as  to  previous 
petitions  is  the  following: 

"The  petition  was  filed  on  the  11th  day  of 
May,  1912,  plaintiff  therein  being  Josephine 
Garber,  the  widow  of  H.  S.  Garber,  deceased. 
Thereafter,  and  on  the  15th  day  of  December, 
1914,  the  plaintiff  filed  her  second  amended  peti- 
tion against  the  defendant,  wherein  Josephine 
Garber,  as  widow,  and  Josephine  Garber,  ad- 
ministratrix of  the  estate  of  H.  S.  Garber,  de- 
ceased, were  plaintiffs." 

The  accident  occurred  November  13,  191L 
Under  the  federal  act  an  action  thereon  was 
barred  in  two  years,  or  on  November  13, 
1913. 

The  third  amended  petition  is  thus  enti- 
tled: 

"Josephine  Garber  and  Josephine  Garber,  Ad- 
ministratrix of  the  Estate  of  HL  S.  Garber,  De- 
ceased, Plaintiff,  v.  Missouri  Pacific  Railway 
Company,  a  Corporation,  Defendant." 


4=3SFor  other  cases  see' same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes  ' 
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This  petition  Is  In  three  counts.  The  first 
two  Is  under  the  state  statutes  as  to  deaths 
occurring  by  negligence.  The  third  Is  under 
the  federal  Employers'  Liability  Act  (April 
22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St. 
fi  8657-8665]).  The  death  of  plaintiff's  de- 
cedent (her  husband)  Is  alleged  to  have  been 
on  the  13th  of  November,  1911.  The  third 
amended  petition  was  filed  December  14, 
1915.  What  became  of  the  first  and  second 
amended  petitions  does  not  appear.  We  take 
it  that  they  were  abandoned.  The  abstract 
of  record  before  us  shows  no  petition  but  the 
third  amended  petition.  The  defendant  filed 
motion  to  strike  out  the  third  count  of  the 
third  amended  petition,  In  form  as  follows: 

"Now  comes  defendant  and  moves  the  court  to 
strike  the  third  count  of  plaintiff's  third  amend- 
ed petition  from  the  files  of  this  court,  and  as 
grounds  for  said  motion  defendant  assigns  the 
following  reasons: 

"First.  Because  the  proof  required  under  the 
original  petition  would  be  insufficient  under  the 
third  count  of  the  tiiird  amended  petition. 

"Second.  Because  the  evidence  .required  to 
support  the  original  petition  would  not  warrant 
a  recovery  under  said  third  count. 

"Third.  Because  the  original  petition  is  found- 
ed on  the  laws  of  the  state,  and  the  third  count 
of  the  third  amended  petition  is  founded  on  an 
act  of  Congress  of  the  United  States,  known 
as  the  federal  Employers'  Liability  Act. 

"Fourth.  Because  to  allow  the  plaintiff  to 
proceed  to  trial  on  said  third  count  would  con- 
stitute a  departure  from  law  to  law. 

"Fifth.  Because  the  same  measure  of  damages 
is  not  applicable  to  the  original  petition  and  to 
the  damages  claimed  in  said  third  count  of  the 
third  amended  petition. 

"Sixth.  Because  in  the  said  third  count  of  said 
third  amended  petition  plaintiff  has  departed 
from  the  cause  of  action  set  forth  in  her  original 
petition. 

"Seventh.  Because  to  permit  plaintiff  to  pro- 
ceed to  trial  on  said  third  count  would  be  to  per- 
mit her  to  introduce  a  new  and  distinct  cause  of 
action,  which  was  barred  at  the  time  the  said 
third  amended  petition  was  filed,  and  at  the 
time  the  prior  amended  petitions  herein  were 
filed,  by  section  6  of  the  act  of  Congress,  known 
as  the  federal  Employers'  Liability  Act,  ap- 
proved April  22,  1906  [U.  S.  Comp.  St.  §  8662]. 

"Eighth.  Because  an  additional  party  is  made 
plaintiff  by  the  third  amended  petition,  and  the 
evidence  required  thereunder  is  of  a  different 
character  than  that  required  on  the  original 
petition,  and  the  damages  are  measured  by  a 
different  standard. 

"Wherefore,  defendant  prays  that  said  third 
count  of  said  third  amended  petition  be  stricken 
from  the  files." 

On  the  same  day  defendant  filed  its  motion 
to  strike  out  a  part  of  the  caption  of  plain- 
tiff's petition,  which  motion  is  as  follows: 

"Now  comes  the  defendant  and  moves  the 
court  to  strike  from  the  caption  of  plaintiff's 
third  amended  petition  the  following  words, 
'and  Josephine  Garber,  Administratrix  of  the 
Estate  of  H.  S.  Garber,  Deceased,'  and  for  the 
grounds  of  said  motion   assigns  the  following 


"First  Because  the  plaintiff  has  no  right  un- 
der the  laws  of  this  state,  upon  which  the  first 
and  second  counts  of  plaintiff's  third  amended 
petition  are  based,  to  sue  for  the  death  of  her 
husband  in  her  alleged  capacity  as  administra- 
trix of  his  estate. 

"Second.  Because  plaintiff,  in  her  representa- 
tive capacity,  is  not  a  necessary  party  to  a  com- 
plete determination  of  the  matters  set  forth  _  in 
the  said  first  and  second  counts  of  her  third 
amended  petition. 

"Third.  Because  plaintiff  cannot,  under  the 
laws  of  this  state,  sue  for  the  death  of  her  hus- 
band in  her  representative  capacity  as  adminis- 
tratrix of  his  estate. 

"Wherefore,  defendant  prays  that  this  motion 
be  sustained." 

Both  of  these  motions  were  sustained  by 
the  trial  court  The  bill  of  exceptions  shows 
no  exceptions  saved  to  the  action  of  the  court 
in  so  sustaining  these  motions.  It  Is  true 
that  In  the  abstract  of  record  proper  It  Is 
stated  that  exceptions  were  saved  to  this  ac- 
tion of  the  court,  but  nothing  of  the  kind  is 
found  In  the  abstract  of  the  bill  of  excep- 
tions. 

The  trial  court  then  heard  the  evidence  for 
plaintiff.  The  defendant  then  offered  a  writ- 
ten stipulation  as  to  facts,  and  plaintiff  fol- 
lowed with  rebuttal  testimony.  At  the  close 
of  this  evidence,  the  following  occurred: 

"By  Mr.  Prince:  Plaintiff  asks  leave  to  amend 
first  and  second  counts  of  their  petition,  by  al- 
leging the  fact  that  Mrs.  Josephine  Garber  has 
been  appointed  administratrix  of  the  estate  of 
H.  S.  Garber,  and  is  now  the  legally  authorized 
and  acting  administratrix  of  the  estate  of  said 
H.  S.  Garber. 

"By  Mr.  Coram:  Defendant  objects  for 
the  reason  that  would  constitute  a  departure 
from  the  cause  of  action  alleged  in  the  original 
petition,  and  would  be  the  same  case  which  the 
court  has  already  ruled  on,  and  ruled  out  on  at 
least  two  occasions. 

"By  the  Court:  Objection  sustained.  Leave 
to  amend  refused. 

"To  which  action  of  the  court  the  plaintiff 
then  and  there  excepted  and  now  excepts. 

"Plaintiff  closes. 

"Defendant  closes." 

The  court  thereupon  gave  a  peremptory  In- 
struction to  find  for  defendant,  whereupon 
the  plaintiff  took  an  involuntary  nonsuit,  and 
thereafter  duly  moved  to  set  the  same  aside, 
which  was  by  the  trial  court  refused.  Plain- 
tiff appealed,  and  the  matters  are  here.  This 
outlines  the  case.  Other  matters  of  conse- 
quence can  best  be  stated  in  the  course  of 
the  opinion. 

[1-6]  I.  The  status  of  the  record  In  this 
case  should  be  first  determined.  Appellant 
urges  error  upon  the  part  of  the  trial  court 
in  sustaining  the  two  motions,  set  out  in  the 
statement,  supra.  Of  these  in  order:  The 
motion  to  strike  out  the  third  count  is  not 
in  the  nature  of  a  demurrer  to  the  petition. 
Its  overruling,  therefore,  became  a  matter  of 
exception,  which  must  be  preserved  In  the 
bill  of  exceptions.    A  demurrer,  or  even  a 
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motion,  which  In  substance  amounts  to  a  de- 
murrer, Is  a  part  of  the  record  proper  and 
requires  no  preservation  In'  the  bill  of  excep- 
tions ;  but  this  Is  not  true  of  other  motions. 
This  motion  and  the  exception  to  its  over- 
ruling Is  not  preserved  In  the  bill  of  excep- 
tions. Exceptions  have  no  place  in  the  rec- 
ord proper.  It  therefore  follows  that  this 
alleged  error  has  been  rendered  lifeless  by 
the  failure  to  make  and  properly  preserve  the 
exception.  The  propriety  of  the  third  count 
In  the  petition  is  not  really  before  us  for  re- 
view. The  right  of  review  here  was  lost  in 
the  failure  aforesaid.  Our  rulings  have  been 
so  consistent  and  of  such  long  standing  up- 
on this  point  that  citation  of  cases  may  well 
be  omitted. 

[I,  7]  II.  Even  If  the  exception  had  been 
well  preserved,  the  action  nisi  would  have 
to  be  sustained  here,  upon  the  record  before 
us.  Nowhere  in  this  record  appears  either 
the  original  petition  or  any  of  the  amended 
petitions,  prior  to  the  third  amended  petition. 
What  kind  of  an  action  was  stated  in  those 
petitions  (especially  In  the  original  one)  Is 
totally  In  the  dark,  so  far  as  this  court  is 
concerned.  We  are  In  no  position  to  pass  up- 
on the  motion  without  having  more  before 
us.  There  Is  a  presumption  of  right  ac- 
tion upon  the  part  of  the  trial  court)  and  this 
presumption  must  prevail,  unless  a  showing 
is  made  which  overthrows  the  presumption. 
There  Is  no  showing  In  this  record.  As  said, 
the  original  petition  Is  not  presented  to  us. 
We  cannot  say  whether  the  trial  court  was 
right  or  wrong  In  holding  that  the  third 
count  of  the  petition  set  up  a  totally  differ-' 
ent  cause  of  action.  The  condition  of  the 
record  precludes  this  kind  of  a  review. 

[I,  •]  m.  Coming  now  to  the  motion  to 
strike  out  certain  words  from  the  caption  of 
the  petition:  The  motion  in  full  Is  In  the 
statement,  supra.  When  the  motion  to  strike 
out  the  third  count  of  the  petition  had  been 
sustained,  it  was  perfectly  proper  to  sustain 
this  motion.  There  was  then  pending  only 
an  action  under  the  state  law.  In  the  ac- 
tion left,  "Josephine  Garber,  Administratrix 
of  the  Estate  of  H.  S.  Garber,  Deceased,"  had 
no  place.  The  date  of  the  death  must  not  be 
overlooked,  in  the  consideration  of  the  sev- 
eral questions  involved  in  this  record ;  also, 
that  no  averment  of  Interstate  commerce  Is 
found  in  either  count  1  or  2  of  the  petition. 
But  aside  from  this,  it  should  be  said  that 
this  motion  is  not  in  the  nature  of  a  demur- 
rer to  the  petition,  and  that  no  exception  to 
its  overruling  was  preserved  in  the  bill  of 
exceptions.  It  is  purely  a  motion  "to  strike 
out,"  and  as  such  an  exception  to  the  action 
of  the  trial  court  in  overruling  the  motion 
should  have  been  preserved  in  the  bill  of  ex- 
ceptions. The  bill  of  exceptions  does  not  so 
show. 

IV.  With  the  questions  raised  by  the  two 
motions  aforesaid  out  of  the  way,  there  is 


left  the  merits  of  the  case  as  an  action  under 
the  statutes  of  this  state.  My  views  on  the 
character  of  the  two  actions,  L  e.,-  the  action 
under  the  state  law,  and  the  action  under 
the  federal  law,  are  fully  expressed  in  my 
concurring  opinion  in  Sells  v.  Railroad,  266 
Mo.  loc.  cit  188,  181  S.  W.  106.  From  those 
views  I  have  never  intentionally  departed.  I 
concurred  In  Pipes  v.  Railroad,  267  Mo.  385, 
184  S.  W.  79.  This  was  an  action  by  the  in- 
jured parry  himself.  It  was  a  common-law 
action  (Pipes  v.  Railroad,  267  Mo.  loc.  cit 
392,  184  S.  W.  79),  and  the  question  of  a 
personal  right  of  action,  or  a  representative's 
right  of  action,  was  not  in  that  case.  What 
was  said  of  the  Moliter  Case,  180  Mo.  App. 
84,  168  S.  W.  250,  in  the  Pipes  Case,  escaped 
my  attention.  I  had  in  mind  the  great  fact 
that  the  plaintiff  was  the  Injured  party  and 
was  suing  for  himself,  and  was  not  the  de- 
pendent of  a  deceased  person,  or  the  repre- 
sentative of  the  estate  of  a  deceased  person. 
This,  in  my  Judgment,  took  it  out  from  the 
line  of  thought  I  had  in  the  Sells  Case,  su- 
pra. So  much  by  way  of  clearing  up  mat- 
ters. 

In  the  instant  case,  the  following  stipula- 
tion was  read  into  the  record: 

"Stipulation. 

"It  is  hereby  stipulated  between  attorney  for 
plaintiff  and  attorney  for  defendant  that  it  shall 
be  admitted  at  the  trial  of  this  case  that  the 
deceased  husband  of  plaintiff  immediately  prior 
to  his'  death  had  been  engaged  as  fireman  on  one 
of  defendant's  locomotives  pulling  a  train  of 
interstate  commerce  to  Kansas  City,  Missouri, 
and  that  at  the  time  plaintiff's  husband  met  his 
death,  said  train  had  completed  its  journey  to 
Kansas  City  and  said  engine  had  been  un- 
coupled from  said  train  containing  interstate 
commerce,  and  was  being  placed,  by  the  engineer 
in  charge  of  said  engine  and  by  plaintiff's  hus- 
band, on  a  storage  track,  belonging  to  and  used 
by  the  defendant,  in  connection  with  its  busi- 
ness as  a  common  carrier,  where  said  engine 
was  to  remain  until  required  for  further  use  by 
defendant  the  succeeding  day. 
"[Signed]  George  F.  Longan. 
"O.  W.  Prince, 

"Attorney  for  Plaintiff. 
"O.  D.  Coram, 

"Attorney  for  Defendant." 

[If,  11]  This  stipulation  was  the  only  thing 
introduced  by  defendant  By  virtue  of  it, 
there  was  an  admission  by  plaintiff  to  the 
effect  that  deceased  was  engaged  in  Inter- 
state commerce  at  the  time  of  his  accident 
and  death.  Under  this  admission,  the  plain- 
tiff could  not  recover  under  the  state  law. 
Vide  concurring  opinion  in  Sells  v.  Railroad, 
supra.  I  can  add  nothing  to  the  views  there 
expressed. 

These  views  make  proper  the  action  of  the 
court  In  refusing  the  amendment  tendered 
upon  the  close  of  the  whole  case. 
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The  judgment  ntel  was  proper,  and  la 
therefore  affirmed. 

BLAIR,  P.  J.,  concurs  in  separate  opinion. 
WOODSON,  J.,  concurs. 
BONO,  J.,  concurs  in  paragraph  2  and  In 
result. 

BLAIR,  P.  J.  (concurring).  The  principles 
announced  and  cases  cited  in  Railway  v.  Wy- 
ler,  158  U.  S.  285,  15  Sup.  Ct  877,  39  L.  Ed. 
983 ;  Seaboard  Air  Line  v.  Renn,  241  U.  S. 
loc.  dit.  294,  36  Sup.  Ct.  567,  60  L.  Ed.  1006; 
Seaboard  Air  Line  v.  Koennecke,  239  D.  S. 
loc.  cit.  354,  36  Sup.  Ct  126,  60  L.  Ed.  324; 
M.,  K.  &  T.  Ry.  v.  Wulf,  226  U.  S.  570,  33 
Sup.  Ct  135,  57  L.  Ed.  355,  Ann  Cas.  1914B, 
134;  Salyer  ▼.  Coal  Co.,  246  Fed.  794,  159  O. 
C  A.  96;  and  Walker  v.  Iowa  Central  Ry. 
(D.  C.)  241  Fed.  395— are  applicable  in  this 
case  (Central  Vermont  Ry.  v.  White,  238  U. 
S.  507,  35  Sup.  Ct  865,  59  L.  Ed.  1433,  Ann. 
Cas.  1916B,  252)  and  require  an  affirmance 
of  the  judgment 


DE  MATO  v.  KANSAS  CITY.    (No.  11812.) 

(Supreme  Court  of  Missouri,  Division  No.  X. 

March  1,  1919.    Rehearing  Denied 

March  28,  1919.) 

Mtthicipal  Cobpobations  43=733(4)  —  Di- 
fectivx  Hydbants— Flooding  Buildiito. 
A  city,  having  installed  a  defective  or  leaky 
hydrant  in  front  of  plaintiff's  premises,  is  liable 
for  damages  from  water  escaping  therefrom  and 
seeping  into  the  building. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; James  H.  Slover,  Judge. 

Action  by  Frank  De  Mayo  against  Kansas 
City.  Judgment  for  plaintiff  was  affirmed  by 
the  Court  of  Appeals,  and  the  case  is  certified 
to  the  Supreme  Court    Affirmed. 

A.  F.  Evans  and  A.  F.  Smith,  both  of  Kan- 
sas City,  for  appellant 

Joseph  F.  Aylward  and  Calvin  &  Rea,  all 
of  Kansas  City,  for  respondent 

WOODSON,  J.  This  suit  waB  instituted  in 
the  circuit  court  of  Jackson  county  by  the 
plaintiff  to  recover  of  the  defendant  the  sum 
of  $299.50  damages  done  to  his  premises  and 
furniture,  through  the  alleged  negligence  of 
the  latter  in  flooding  the  same  with  water. 

The  plaintiff  had  judgment  for  $289.50,  and 
the  defendant  duly  appealed  the  cause  to  the 
Kansas  City  Court  of  Appeals.  The  latter 
court  affirmed  the  judgment,  one  of  the  judg- 
es dissenting,  because  In  his  opinion  the  judg- 
ment was  in  conflict  with  the  law  as  announc- 
ed by  this  court  in  the  case  of  Cassldy  v.  St 
Joseph,  247  Mo.  197,  152  S.  W.  306,  and  on 


that  account  the  cause  was  certified  to  this 
court  The  cause  has  been  submitted  to 
this  court  upon  the  same  briefs  and  argu- 
ments that  were  used  in  the  Court  of  Ap- 
peals. 

After  a  careful  consideration  of  the  cause. 
In  our  opinion  the  majority  opinion  of  the 
Court  of  Appeals  correctly  declared  the  law 
of  the  case,  and  we  adopt  it  as  the  opinion  of 
this  court  Formal  parts  omitted,  it  reads  as 
follows: 

"Plaintiff's  action  is  for  damages.  He  recov- 
ered judgment  in  the  trial  court.  The  facts  are 
that  he  owned  a  pool  hall  situated  in  the  base- 
ment of  a  building  at  Eighth  and  Walnut 
streets,  in  Kansas  City.  He  had  occupied  the 
premises  about  seven  months,  when  the  hydrant 
or  fire  plug  at  the  curb  in  front  of  bis  place  was 
turned  on  for  the  purpose  of  flushing  the 
streets,  and  water  escaped  from  the  bottom  of  it 
and  ran  or  seeped  through  the  area  wall  into 
plaintiffs  room,  flooding  the  floor  from  two  to 
six  inches  in  depth.  It  was  the  first  and  only 
trouble  he  had  since  his  occupation,  though  he 
had  heard  that  a  prior  tenant  had  a  similar 
complaint  on  one  occasion. 

"The  water  escaped  through  the  drain  at  the 
bottom  of  the  hydrant  or  plug.  The  cause  of 
the  escape  was  failure  of  the  city  employes  to 
properly  and  Becurely  turn  off  the  water  when 
they  ceased  to  use  it  there  being  a  hole  at  the 
bottom  of  every  hydrant  or  fire  plug,  so  that 
when  it  is  closed  properly  the  small  quantity 
of  water  left  standing  in  the  hydrant  will  drain 
out  But  if  not  properly  shut  off,  more  or 
less  water  would  continue  to  flow  and  find  its 
way  through  the  drain  into  the  ground.  In 
the  present  instance,  the  water  seeping  into 
plaintiff's  premises  was  stopped  by  completely 
turning  off  the  hydrant. 

"An  interesting  case  recently  decided  by  the 
Supreme  Court  (Stifel  v.  St  Louis,  181  S.  W. 
577)  involved  a  consideration  of  the  city's  lia- 
bility for  a  defective  hydrant  from  which  water 
escaped  to  the  foundation  of  an  adjoining  build- 
ing. A  hydrant,  or  fire  plug,  at  the  corner  of 
two  streets,  was  located  in  the  sidewalk  space. 
The  plaintiff  owned  a  building  on  the  abutting 
lot  and  water  leaking  from  the  hydrant  seeped 
along  the  foundation  of  the  building,  causing 
it  to  settle  and  the  walls  to  crack.  The  water 
escaped  from  the  'nozzle  of  the  plug  three- 
quarters  of  an  inch  in  diameter,  although  It 
did  not  appear  upon  the  surface  of  the  ground 
or  plug.'  The  city  owned  the  waterworks  with 
which  the  streets  were  sprinkled  and  flushed, 
and  located  and  supervised  the  hydrants.  The 
cause  of  the  leak  was  a  gravel  in  the  rubber 
valve  about  the  size  of  a  man's  thumb.  In 
that  case  Commissioner  Railey  said  that  'while 
some  of  the  earlier  cases  in  this  state  are  not 
in  harmony  with  the  later  authorities  in  some 
respects,  yet  they  all  agree  that  where  defend- 
ant has  assumed  control  and  supervision  of  the 
whole  street  in  front  of  the  building  of  an  ad- 
jacent property  owner,  as  in  the  case  at  bar,  it 
is  bound  to  exercise  reasonable  care  in  the 
installation  and  maintenance  of  water  plugs  on 
said  street  and  to  see  that  they'  are  kept  in 
reasonably  safe  repair  after  being  so  installed. 
*    *    *    Hence  the  defense  that  defendant  was 


$3>For  other  cases  sea  same  topic  and  KEY-NUMBER  Id  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Mo.) 


KANSAS  CITY  ▼.  PUBLIC  SERVICE  COMMISSION 


381 


acting  in  a  governmental  capacity  in  respect  to 
the  fire  ping  in  front  of  plaintiff's  building  la 
without  merit  and  cannot  be  sustained  upon 
the  record  before  us.' 

"A  city,  after  .opening  a  street  and  inviting 
the  public  to  nae  it,  cannot,  with  impunity,  vio- 
late its  duty  to  keep  it  free  from  dangerous  ob- 
struction under  the  guise  of  the  exercise  of 
governmental  functions.  Stifel  v.  St  Louis, 
supra ;  Sprague  v.  St.  Louis,  251  Mo.  824,  629, 
158  8.  W.  16.  So  if,  in  flooding  the  streets,  die 
city  employes  had  washed  a  hale  therein,  or 
otherwise  rendered  it  not  reasonably  safe  for 
travel  by  the  public,  it  undoubtedly  would  have 
been  liable  under  the  cases  just  cited.  So  we 
are  of  the  opinion  that,  the  city  having  installed 
a  defective  or  leaky  hydrant  in  front  of  plain- 
tiffs property,  from  which  the  water  flowed  into 
plaintiff's  pool  hall  and  injured  his  property, 
defendant  is  liable  under'  the  reasoning  of  Com- 
missioner Bailey  in  the  Stifel  Case. 

"The  judgment  should  therefore  be  affirmed." 

For  the  reasons  stated  by  the  Court  of 
Appeals,  the  Judgment  of  the  circuit  court  Is 

affirmed. 
All  concur. 


(270  Mo.  839) 

KANSAS  CITY  v.  PUBLIC  SERVICE  COM- 
MISSION OP  MISSOURI  et  al.  (two 
cases).     (Nos.  21073,  21075.) 

(Supreme  Court  of  Missouri,  in  Banc.    Dec.  31, 
1818.    Rehearing  Denied  Jan.  14,  1919.) 

X.  Cabbocbs  «=»12<1)— Regulation  «r  Rates 

— CONSTITUTIONALITY— POLICE  POWER. 

Const,  art  12,  |  20,  prohibiting  grant  of 
right  to  construct  street  railway  without  consent 
of  local  authorities  and  that  franchise  granted 
shall  not  be  transferred  without  similar  assent, 
does  not  devest  Legislature  of  authority,  under 
the  police  power,  to  change  rates  of  street  rail- 
way. 

Z  Constitutional  Law  ®=>135  —  Contract 
Obligation— Rates  Fixed  by  Franchise. 
Street  railway  rates  fixed  by  franchise  and 
contract  are  revisable  by  state  agencies  in  exer- 
cise of  the  police  power  to  regulate  rates. 

3.  Statutes  «=>181(2)  —  Construction  — 
Reasonableness. 

In  choosing  between  two  meanings  of  not  en- 
tirely unambiguous  language,  that  construction 
will  be  given  statute  which  will  not  render  it 
absurd  and  unenforceable  in  practice. 

4.  Carriers  «=>12(1)— Regulation  or  Rates 
— Power  of  Public  Service  Commission. 

Laws  1913,  p.  533,  i  47,  as  to  authority  of 
Public  Service  Commission,  held  to  empower 
commission  to  raise  rates  fixed  by  franchise 
agreement 

6.  Street  Railroads  «=»107(3)  —  Construc- 
tion op  Franchise— Payment  of  Interest 
on  Mortgage  Indebtedness. 
Where  street  railway  franchise  provided  for 
a  6  per  cent,  return  to  company  upon  an  agreed 
valuation,  to  be  cumulative  upon  failure  to  ob- 
tain semiannual  .return,  the  fact  that  franchise 


covenants  run  with  company's  property, .  and 
that  mortgage  on  property  is'  subject  to  fran- 
chise, does  not  sustain  contention  of  city  that 
the  company  could,  under  section  of  franchise 
providing  for  cumulation  of  its  returns,  defer 
payment  of  interest  on  mortgage  indebtedness, 
payable  out  of  its  return,  upon  failure  to  ob- 
tain return,  where  interest  Is  not  expressly  made 
cumulative. 

6.  Contracts  <8=>152— Construction— Mean- 
ing of  Language. 

Words  most  be  constrned  according  to  their 
plain  and  ordinary  meaning. 

7.  Courts  «=»89— Supreme  Court— Dutt. 

Supreme  Court  will  not  concern  itself  with 
question  of  what  the  law  ought  to  be,  its  sole 
function  being  to  declare  what  the  applicable 
law  is. 

Appeal  .from  Circuit  Court,  Cole  County; 
J.  O.  Slate,  Judge. 

Petition  by  the  Kansas  City  Railways 
Company  to  Public  Service  Commission  of 
Missouri  Order  of  commission  reversed  on 
writ  of  error  to  circuit  court,  and  the  Kan- 
sas City  Railways  Company  and  the  Public 
Service  Commission  of  Missouri  and  others 
appeal.  Reversed  and  remanded,  with  di- 
rections. 

A.  Z.  Patterson  and  J.  D.  Lindsay,  both  of 
Jefferson  City,  for  appellant  Public  Service 

Commission. 

Clyde  Taylor,  of  Kansas  City,  Mo.  (Frank 
Hagerman,  of  Kansas  City,  Mo.,  and  R.  J. 
Higglns,  of  Kansas  City,  Kan.,  of  counsel), 
for  appellant  Kansas  City  Rys.  Co. 

E.  M.  Harber,  City  Counselor,  and  M.  A. 
Fyke  and  E.  F.  Halstead,  Asst.  City  Counsel- 
ors, all  of  Kansas  City,  Mo,  for  respondent. 

BLAIR,  J.  This  case  involves  the  validity 
of  the  order  of  the  Public  Service  Commis- 
sion Increasing  street  car  fare  in  Kansas 
City  to  six  cents.  The  order  was  made  June 
22,  1918,  was  reversed  by  the  circuit  court 
of  Cole  county  September  7,  1918,  and  a  spe- 
cial order  granting  an  appeal  to  this  court 
was  made  by  the  Chief  Justice  on  the  same 
day.  The  cause  on  appeal  was  argued  and 
submitted  November  11,  1918. 

The  Kansas  City  Railways  Company  oper- 
ates the  street  car' system  in  the  two  Kan- 
sas .  Cities,  Mo.  and  Kan.  Its  petition  to 
.the  Public  Service  Commission  sets  up  that 
ithe  company's  franchise  requires  (1)  public 
service  and  (2)  a  6  per  cent,  return  upon  an 
agreed  valuation;  that  it  was  "prepared 
with,  care  upon  correct  tables  of  the  average 
reasonable  expense  and  revenue  on  the  basis 
of  a  five-cent. fare";  that  from  such  revenue 
under  normal  conditions  the  property  is  rea- 
sonably certain  to  pay  all  necessary  expens- 
es, give  all  needful  service,  pay.  the  6  per 
cent  .return  out  of  which  bonded-  Interest 
would  be  met,  and  yield  a  surplus ;   that  op- 


<£=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key -Numbered  Digest*  and  Indexes 


Digitized  by 


Google 


382 


210  SOUTHWESTEBN  BEPOBTEB 


(Mo. 


eration  under  the  franchise  for  three  years 
from  July,  1914;  paid  expenses  and  Interest 
and  yielded  a  surplus  of  $400,000  per  annum 
which  inured  to  the  city's  benefit;  that  the 
result  of  the  nation's  entry  into  the  war 
changed  conditions  radically  and  largely  In- 
creased expenses  to  such  an  extent  as  to 
endanger  the  property  and  the  rights  of  the 
public  under  the  franchise.  Details  of  in- 
creases are  set  forth.  Increases  in  cost  of 
labor,  oil,  coal,  and  Interest  and  taxes  are 
specified.  It  is  alleged  other  Increases  will 
result  and  that  none  of  these  could  have 
been  In  contemplation  when  the  franchise 
was  drawn,  ratified,  and  accepted;  that  a 
five-cent  fare,  while  these  abnormal  condi- 
tions exist,  will  not  yield  revenue  adequate 
to  give — 

"the  city  and  those  interested  the  full  advan- 
tages of  the  franchise  provisions  of  an  up-to-date 
street  railway  system  in  a  rapidly  and  constantly 
growing  community,  make  additions  and  im- 
provements called  for,  allow  the  company  to 
earn,  at  the  legal  rate,  interest  upon  the  money 
invested,  and  meet  the  general  demands,  not  of  • 
franchise  nature,  for  contributions  for  or  to- 
wards public  improvements  and  undertakings. 

"After  return  to  anything  like  prewar  normal 
conditions  it  again  will  be  possible  to  carry  out 
the  entire  spirit  of  the  franchise  with  the  pas- 
senger revenue  based  upon  that  fare.  The  re- 
lief now  sought  is  therefore  temporary  in  nature, 
to  continue  so  long  as  the  commission  shall  deter- 
mine to  be  necessary  to  meet  the  abnormal  sit- 
uation." 

The  prayer  Is  for  such  Increase  of  fare 
as  may  be  fair  and  just  In  view  of  the  chang- 
ed conditions.  This  sufficiently  epitomizes 
the  petition. 

The  Answer  of  the  city  need  not  be  set  out. 
It  sufficed  to  raise  all'  questions  now  present- 
ed, and  particular  averments  will  be  referred 
to  as  occasion  demands  in  the  course  of  the 
opinion. 

Considerable  evidence  was  offered.  The 
whole  financial  history  of  the  company  since 
the  adoption  of  the  franchise  in  1914  was 
laid  before  the  commission.  Estimates  of 
operating  expenses  for  the  last  nine  months 
of  1918  were  made.  Some  differences  as  to 
amounts  expended  and  as  to  receipts  and 
probable  receipts  appear.  After  an  examina- 
tion of  the  record  and  briefs  and  the  opin- 
ion of  the  Public  Service  Commission,  we  are 
of  the  opinion  the  commission's  findings  on 
these  questions  are  correct.  Those  findings 
sufficiently  appear  in  the  opinion  which  fol- 
lows. 

After  finding  the  facts,  the  Public  Service 
Commission,  speaking  generally,  held:  (1) 
It  had  power  to  raise  street  car  fare  in  Kan- 
sas City,  despite  the  franchise  provisions  and 
certain  constitutional  provisions  relied  upon 
by  the  city;  and  (2)  that  the  facts  made  a 
case  which  called  for  the  exercise  of  that 
power. 

The  commission  ordered:  (1)  That  the  plea 


to  the  jurisdiction  be  overruled;  (2)  that 
the  company  might  charge  a  abfrKsent  fare 
from  July  IS,  1918,  to  July  IS,  1919,  and 
then  should  restore  the  five-cent  rate,  sub- 
ject to  the  commission's  power  to  terminate 
or  extend  this  order;  (3)  that  certain  books 
of  fares  be  placed  on  sale ;  and  (4)  that  month- 
ly reports  of  Income  and  expenditures  should 
be  made  to  the  commission.  The  commis- 
sion retained  full  jurisdiction  of  the  whole 
matter  for  the  purposes  of  supervision  and 
modification  of  Its  order  as  justice  might  re- 
quire. This  sufficiently  states  the  order  for 
present  purposes. 

On  w,rit  of  review  to  the  circuit  court  the 
order  was  reversed.  On  the  granting  of  the 
appeal  here,  conditions  imposed  required  the 
segregation  and  repayment  of  the  increase  in 
the  fare  in  case  of  affirmance  and  payment 
to  the  company  in  case  the  judgment  was  re- 
versed and  the  order  of  the  commission  al- 
lowed to  stand. 

[1]  I.  The  city's  first  contention  is  that 
section  20,  art  12,  of  the  state  Constitution, 
vests  full  power  in  the  city  to  regulate  street 
car  rates  within  its  limits  and  devests  the 
Legislature  and  its  agencies  of  all  right  to 
interfere.  That  question  was  presented  in 
the  case  of  City  of  St  Louis  v.  Public  Service 
Commission,  207  S.  W.  799,  argued  here  on 
the  same  day  this  case  was  argued.  After 
full  consideration  of  the  briefs  and  arguments 
of  counsel  in  both  these  cases,  this  court  in 
that  case  held  section  20  had  no  such  mean- 
ing as  contended  for  by  the  cities  and  consti- 
tuted no  obstacle  to  the  exercise  of  authority 
under  the  police  power  to  change  rates  In  a 
case  In  which  the  facts  were  such  as  to  call 
for  the  exertion  of  such  power.  To  that  con- 
clusion we  adhere. 

II.  There  is  no  question  of  confiscation 
in  this  case.  Whether  such  question  could 
be  raised  under  a  franchise  like  that  Before 
us  Is  therefore  not  an  issue.  The  company 
expressly  states  it  asks  no  increase  for.  the 
purpose  of  paying  anything  except  operating 
expenses  and  fixed  charges. 

[2]  III.  The  question  whether  rates  fixed 
by  franchise  and  contract  are  revlsable  by 
state  agencies  in  the  exercise  of  the  police 
power  to  regulate  rates  has  been  settled  by 
recent  decisions  of  this  court  (State  v.  Pub- 
lic Service  Commission,  204  S.  W.  497;  City 
of  Fulton  v.  Public  Service  Commission,  204 
S.  W.  386;  Kansas  City  Nut  &  Bolt  Co.  v. 
Kansas  City  Light,  Heat  &  Power  Co.,  204 
S.  W.  1074;  City  of  St.  Louis  v.  Public  Serv- 
ice Commission,  et  al.,  207  S.  W.  799,  not  yet 
officially  reported),  and  we  are  satisfied  with 
the  principles  therein  announced.  Those  prin- 
ciples answer  the  contention  that  a  franchise 
or  contract  rate  is,  by  the  fact  of  being  such 
a  rate,  put  beyond  the  reach  of  the  exercise 
of  the  constitutional  power  vested  in  the  Leg- 
islature and  its  agencies  to  regulate  rates. 
That  portion  of  the  argument  devoted  to 
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these  questions  need  not  be  farther  consid- 
ered. 

[3,  4]  IV.  It  Is  urged  that  the  statute  (sec- 
tion 47,  p.  583,  Laws  1913)  does  not  empower 
the  Public  Service  Commission  to  raise  rates 
fixed  by  franchise  agreement  This  conten- 
tion rests  solely  upon  the  statute.  Whether 
the  commission  could  raise  such  rates  for  the 
mere  purpose  of  securing  to  the  utility  a  dif- 
ference between  what  it  received  under  the 
franchise  rate  and  a  reasonable  return  upon 
Its  Investment  is.  not  involved  In  this  case. 
Under  this  statute  we  have  held  that  the 
commission  may  permit  a  carrier  to  charge 
a  rate  higher  than  that  fixed  by  statute. 
State  ex  rel.  v.  Public  Service  Commission, 
259  Mo.  704,  168  S.  W.  1156;  State  ex  rel. 
v.  Public  Service  Commission,  270  Mo.  loc. 
dt  562,  194  S.  W.  287.  The  principal  ground 
upon  which  this  ruling  was  put  was  that  any 
other  construction  would  render  the  act 
"shocking  in  its  inequities  and  unfairness"; 
that  to  empower  the  commission  to  control 
expenditures  necessarily  precluded  the  theory 
that  it  "was  denied  control  of  the  income." 
At  most,  in  choosing  between  two  meanings 
of  not  entirely  unambiguous  language,  rea- 
son requires  that  to  be  chosen  which  will 
not  render  the  act  absurd  and  unenforceable 
in  practice.  That  principle  requires  the  same 
conclusion  In  this  case  -as  was  reached  In 
the  cases  cited.  Those  cases  have  been  re- 
examined In  the  light  of  the  briefs  and  argu- 
ments now  before  us,  and  we  find  nothing 
which  Justifies  a  view  that  they  are  incor- 
rect in  their  construction  of  the  law. 

The  commission  is  authorized  to  enforce 
orders  for  operation  of  the  system  in  such 
manner  as  to  render  adequate  service.  That 
this  cannot  be  done  without  income  sufficient 
to  pay  operating  expenses  and  fixed  charges 
is  apparent,  without  reference  to  the  manner 
in  which  the  Inadequate  rate  Is  -fixed. 

It  was  a  matter  of  common  knowledge  that 
franchise  street  car  rates  existed  pretty  gen- 
erally. The  Legislature  passed  the  act  In 
view  of  this  situation.  The  construction  urg- 
ed by  the  city  would  render  the  act  somewhat 
absurd  and  partially  unenforceable.  The 
more  reasonable  and  natural  construction  is 
that  given  by  the  commission  and  by  this 
court  in  analogous  cases.  It  Is  settled  law 
that  In  such  circumstances  that  meaning 
must  be  adopted  which  will  not  attribute  ab- 
surdity to  the  Legislature  and  which  will 
give  the  act  its  natural  force. 

V.  The  city  insists  that  the  facts  do  not, 
in  view  of  the  peculiar  franchise  provisions, 
present  a  case  for  the  exercise  of  the  power 
to  raise  rates,  even  though  It  be  conceded 
such  power  resides  in  the  Public  Service 
Commission. 

Tbis'makes  it  necessary  to  set  out  the  facts 
developed  in  so  far  as  they  are  relevant  to 
the  question  the  city  raises.  The  contention 
is  that  the  revenue  produced  by  the  five-cent 


fare  is  shown  to  be  sufficient  to  pay  all  ex- 
penses and  charges  unconditionally  payable 
under  the  franchise  and  will  leave  a  balance 
of  several  hundred  thousand  dollars  avail- 
able to  meet  the  expenditures  asserted  by 
the  company  and  found  by  the  commission 
to  be  necessary  to  preserve  the  property  and 
render  adequate  service.  If  the  city  is  right 
In  this  contention,  the  order,  in  the  state  of 
this  record,  is  wrong  without  regard  to  any 
question  of  the  reasonableness  of  the-  return, 
if  any,  the  company  would  receive  out  of,  the 
revenue  for  the  period  covered  by  the  order. 
We  say  this  because  the  company  expressly 
disclaims  that  it  asks  or  wishes  any  Increase 
in  rates  for  the  purpose  of  payment  to  It 
of  any  sum  In  excess  of  an  amount  equal  to 
the  sums  it  1b  required  to  pay  and  must  pay 
out  under  the  terms  of  the  franchise  and  the 
mortgages  securing  the  authorized  and  ex- 
isting bonded  indebtedness  and  those  neces- 
sary to  preserve  the  property  and  render  ad- 
equate service.  The  real  question  presented 
by  the  city's  contention  is  whether  interest 
on  the  mortgage  Indebtedness  of  the  compa- 
ny is,  when  the  franchise  fare  does  not  yield 
revenue  sufilcient  to  meet  it,  deferred  under 
what  the  parties  term  the  "cumulative"  sec- 
tion of  the  franchise.  The  commission's  find- 
ings are  very  nearly  in  accord  with  the  city's 
contention  in  respect  of  the  particular  facts 
relevant  to  the  question  raised. 

Treating  interest  on  mortgages  as  a  fixed 
charge,  the  company  estimates  the  total  def- 
icit for  the  calendar  year  of  1918  at  $1,034,- 
499.37.  The  city  offered  an  estimate  of  $992,- 
254,  and  made  an  estimate  in  its  brief  of 
$853,787.17,  and  another  of  $820,295.81.  The 
commission's  estimate  Is  $860,564.99.  The 
commission  finds  that  $739,000  of  this  is  as- 
signable to  Missouri  business  and  $648,546 
to  Missouri  intrastate  business.  The  com- 
mission proceeds,  with  a  wealth  of  detail,  to 
discuss  the  whole  of  the  evidence  on  the  ques- 
tion. It  tabulates  the  whole  income  and  all 
expenditures  since  the  adoption  of  the  fran- 
chise, and  discusses  at  length  the  contention 
of  the  parties  with  respect  to  the  various 
Items.  We  think  it  unnecessary  to  set  out 
the  whole  of  this,  since  the  same  legal  re- 
sult will  flow  from  the  adoption  of  any  one 
of  the  estimates,  as  will  presently  appear. 
We  are  satisfied  with  the  accuracy  of  the 
commission's  estimate.  We  do  not  under- 
stand that  Its  correctness  in  any  Important 
particular  is  seriously  assailed  as  being  un- 
supported by  the  preponderance  of  the  evi- 
dence. In  considering  this  deficit  It  Is  nec- 
essary to  keep  in  mind  that  it  takes  no  ac- 
count of  increased  wages  or  of  contingencies. 

The  commission  found  that  the  "bond  in- 
terest" for  the  calendar  year  of  1918  would 
amount  to  $1,731,920.  The  city  contends  the 
payment  of  this  interest  is  deferred  by  the 
"cumulative"  section  until  such  time  as  the 
revenue  from  the  five-cent  fare  becomes 
again  sufficient  to  pay  It  after  paying  other 
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charges  which  cannot  be  deferred.  If  this 
contention  is  correct,  and  the  deficit,  Includ- 
ing such  Interest,  is  only  $860,564.09,  then, 
the  interest  payments  being  deferred,  the 
company  would  have  in  hand  about  the  dif- 
ference between  the  total  Interest  and  the 
total  estimated  deficit  as  estimated  cu  the 
basis  stated,  or  approximately  $900,001/  with 
which  to  meet  wage  increases,  contingencies, 
etc.  The  commission  finds  this  sum  to  be 
$901,053.84.  The  city  estimates  it  at  V907,- 
831.65.  Of  its  estimate  the  commission  finds 
$680,057.77  to  be  assignable  to  Missouri  in- 
trastate  business. 

The  franchise  was  submitted  to  and  adopt- 
ed by  the  people  of  Kansas  City  and  formal- 
ly accepted  by  the  company.  It  constituted 
a  settlement  of  controversies  which  had  long 
existed.  It  fixed  the  total  value  at  something 
over  $35,000,000  for  the  whole  property  :n 
both  Kansas  and  Missouri.  The  mortgage 
indebtedness  was  over  $28,000,000/  and  the 
balance  (about  $6,148,000)  represented  what 
are  called  "Intangibles."  It  provided  for  a 
five-cent  fare.  Section  27. provides  for  pay- 
ment, in  order,  of 

"(1)  AH  expenses  of  management  and  opera- 
tion, including  all  expenditures  needful  and  nec- 
essary, to  put,  keep  and  maintain  the  property, 
and  every  part  thereof,  in  first-class  condition, 
and  provide  for  the  public  first-class  modern 
street  car  service. 

"All  taxes,  license  fees,  or  public  charges  and 
special  assessments  of  every  kind  and  character, 
including  all  public  charges  or  for  earnings,  or 
incomes. 

"(2)  *  •  •  To  the  company,  an  amount 
equal  to  6  per  cent,  per  annum,  cumulative,  pay- 
able semiannually,  upon  the  amount  of  the  capi- 
tal value  from  time  to  time  determined  and  cer- 
tified as  herein  provided.  By  the  word  'cumula- 
tive' is  meant  that  if  the  earnings  for  any  six 
months  are  not  sufficient  to  pay  at  such  rate  of 
tdx  per  cent.,  then  such  deficiency  with  interest 
thereon  at  the  rate  of  six  per  cent,  shall  be  paid 
from  future  earnings,  if  any,  when  made. 

"(3)  All  liabilities  for  personal  damages  and 
injuries,"  etc. 

Section  27  further  provides  for  the  amor- 
tization of  the  $6,148,000  Intangible  value  out 
of  surplus  and  for  the  division,  after  amor- 
tization is  complete,  of  the  surplus  between 
the  city  and  company.  Methods  by  which 
the  city  might  acquire  the  property  were 
provided. 

The  question  now  raised  by  the  city  is 
based  upon  these  and  the  following  franchise 
provisions: 

"Section  1.  The  obligation,  of  the  company  to 
the  city  created  by  this  ordinance  shall  be  the 
first  and  paramount  obligation  of  the  company 
prior  and  superior  to  any  other  obligation,  lien 
or  right  upon  or  against  any  of  its  property  or 
the  earnings  thereof." 

(Here  appears  section  27,  quoted  above.) 

Section  30,  p.  35.    "Any  and  every  mortgage 
shall  conform  and  be  subject  to  the  provisions 
of  this  ordinance." 
.  Same  section,  p.  36,    "Every  mortgage  execut- 


ed by  the  company  must  be  expressly  made  sub- 
ject to  the  terms  and  provisions  of  this  ordi- 
nance, and  must,  before  the  same  shall  be  valid, 
be  approved  by  the  city  counselor  in  writing  en- 
dorsed thereon." 

Same  section,  same  page.  "If  such  mortgage 
conforms,  and  is  expressly  made  subject,  to  the 
terms  of  this  ordinance,  it  shall  be  mandatory 
upon  the  city  counselor  to  approve  the  same." 

Section  27,  p.  33.  "All  the  terms,  conditions 
and  covenants  in  this  contract  contained,  shall 
be  construed  as  covenants  running  with  the 
property  in  whatsoever  manner  the  same  may 
be  mortgaged,  sold,  transferred  or  conveyed." 

In  this  connection  the  additional  abstract 
states  that,  at  the  time  the  property  was 
taken  out  of  the  court  of  bankruptcy,  Judge 
Hook  promulgated  an  order  or  plan  of  reor- 
ganization by  the  express  terms  of  which 
"the  present  outstanding  bonds  and  mort- 
gages above  referred  to  are  expressly  made 
subject  to  the  terms,  conditions  and  cove- 
nants contained  in  the  franchise." 

The  franchise  conditions  and  covenants 
run  with  the  property.  Every  mortgage  is 
expressly  required  to  be  made,  and  Is  made 
subject  to  them.  Such  mortgages  were  in 
contemplation  as  a  part  of  the  reorganiza- 
tion and  franchise  scheme.  The  city  con- 
tends that  by  reason  of  these  facts  the  "cu- 
mulative" provision  in  the  franchise  (section 
27)  thereby  becomes  one  of  the  conditions 
and  provisions  of  the  mortgages  and  has  the 
same  effect  upon  the  interest  payments  un- 
der the  mortgages  that  it  has  upon  the  pay- ' 
ment  of  the  6  per  cent  upon  the  total  capital 
valuation  as  specifically  provided  in  the  "cu- 
mulative" section,  L  e.,  that  Buch  Interest 
payments  (the  contention  1b)  are  .not  enforce- 
able, but  are  deferred  in  case  the  net  income 
payable  to  the  company  under  the  6  per  cent, 
franchise  "cumulative"  section  is  insufficient 
to  enable  the  company  to  meet  such  interest 
payments  as  they  fall  due.  Such  we  under- 
stand the  position  of  the  city  to  be. 

It  is  not  contended  there  is  any  clause  in 
either  the  franchise  or  mortgages  which  ex- 
pressly provides  for  deferring  mortgage  in- 
terest payments  In  any  case.  The  argument 
Is,  in  effect,  that  the  quoted  franchise  pro- 
visions Justify  and  require  the  conclusion 
that  counsel  draw  that  the  "cumulative"  sec- 
tion, which  expressly  refers  only  to  the  com- 
pany's 6  per  cent  return,  applies  to,  and  in 
like  circumstances  defers,  mortgage  interest 
payments. 

[5, 1]  This  position  we  do  jiot  think  tena- 
ble. The  franchise  sets  out  in  great  detail 
the  rights  and  interests  of  the  city  and  the 
company.  The  city  is  given  the  right  to 
purchase  the  property  and  the  right  to  a 
substantial  participation  In  the  income  above 
operating  expenses,  fixed  charges,  and  the 
return  allowed  the  company.  The  cRy  thus 
acquired  a  valuable.  Interest  The  franchise 
was  drawn  with  a  view  to  the  protection  of 
the  rights  of  all  concerned.    The  "cumula- 
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tire"  section  makes  no  specific  reference  to 
anything  save  the  6  per  cent  Income  pay- 
able to  the  company  on'  the  agreed  capital 
value.  Its  terms  do  not  include  anything 
else.  It  does  not  either  expressly  or  by  nec- 
essary implication,  refer  td1  mortgage  Inter- 
est The  mortgages,  it  Is  not  disputed,  ex- 
pressly proride  for  the  payment  of  interest 
at  a  stated  per  cent  on  fixed  dates.  The 
general  rule  is  that  words  must  be  construed 
according  to  their  plain  and  ordinary  mean- 
ing. Such  a  construction  in  this  instance 
defeats  the  city's  contention.  Is  there  rea- 
son to  think  the  case  requires,  In  order  to 
reach,  the  real  meaning  of  the  parties,  some 
other  construction  of  the  clauses  In  question? 
To  give  the  mortgage  Interest  provisions 
their  plain  and  natural  meaning  in  no  wise 
affects  the  company's  or  the  city's  rights  un- 
der the  "cumulative"  section  referred  to  or 
under  any  part  of  the  franchise.  It  may  be 
that  if  these  Interest  payments  fall  due  and 
are  not  met  foreclosure  proceedings  will  re- 
sult; but  such  foreclosure  cannot  affect  the 
city's  rights,  since  the  purchaser  could  ac- 
quire nothing  save  the  company's  interest. 
The  franchise  and  the  mortgages  provide 
that  the  city's  rights  under  the  franchise 
cannot  be  affected  by  foreclosure  and  that 
the  purchaser  must  take  subject  to ,  all  of 
them. 

The  protection  of  the  city's  Interest  under 
the  franchise  was  doubtless  the  object  of 
making  the  mortgages  subject  to  the  fran> 
chlse.  It  is  the  company's  Interest  only 
which  is  covered  by  the  mortgage.  It  thus 
appears  there  was  ample  reason  for  making 
the  mortgages  subject  to  the  franchise  with- 
out our  construing  the  cumulative  section  as 
urged  by  the  city.  In  other  words,  there  is 
no  need  of  our  giving  the  words  of  the  fran- 
chise an  unusual  meaning  In  order  to  find 
some  reason  for  requiring  the  mortgages  to 
be  made  subject  to  the  franchise  provisions. 
The  franchise  discloses  ample  reason  for  the 
Incorporation  of  that  requirement  Independ- 
ently of  the  cumulative  section.  Therefore 
any  argument  that  mortgage  interest  pay- 
ments must  be  held  to  be  deferrable  under 
the  cumulative  section,  or  that  the  provi- 
sion making  the  mortgages  subject  to  the 
franchise  has  nothing  upon  which  It  can  op- 
erate, Is  unsound. 

Again,  it  Is  not  contended  the  language  of 
either  the  "cumulative"  section  or  of  the 
mortgages  is  ambiguous.  On  the  contrary,  it 
Is  plain  and  unequivocal.  Very  clearly  the 
mortgages  are  made  subject  to  the  franchise. 
Just  as  clearly  they  provide  for  the  payment 
of  Interest  at  fixed  times.  The  cumulative 
section  plainly  provides  for  deferring,  In  giv- 
en circumstances,  the  6  per  cent,  payments 
on  capital  value  to  the  company.  Just  as 
plainly  It  entirely  omits  to  make  any  such 
orovision  respecting  mortgage  Interest  pay- 
ments. This  franchise  was  the  result  of  long 
210  S.W.-25 


and  careful  deliberation  on  the  part  of  all 
concerned.  Mortgages  were  In  contempla- 
tion of  all.  There  la  nothing  mysterious  or 
complicated  in  the  term  mortgage.  All  par- 
ties must  hare  known  that  when  such  an 
Instrument  provided  In  terms  for  interest 
payments  on  given  dates,  those  payments 
would  become  due  regardless  of  the  ability 
of  the  mortgagor  to  meet  them — unless  pro- 
vision to  the  contrary  was  made.  Is  It  con- 
ceivable that  the  framers  of  the  franchise, 
had  their  Intent  been  as  the  city  contends, 
would  hare  left  such  a  vital  matter  to  infer- 
ence and  argument  from  franchise  provisions 
making  no  direct  reference  thereto  but  in 
fact,  in  their  ordinary  meaning  excluding 
such  an  idea?  An  affirmative  answer  would 
tend  to  Impeach  the  soundness  of  Judgment 
of  all  concerned. 

Further,  It  is  to  be  remembered  the  par- 
ties were  engaged  in  launching  a  great  pub- 
lic utility  into  new  franchise  waters.  All 
were  aware  that  one  Important  feature  was 
that  a  great '  deal  of  money  be  secured  by 
mortgages  on  the  company's  Interest  in  the 
property.  It  was  the  concern  of  both  city 
and  company  to  secure  a  low  interest  rate 
The  construction  now  given  the  "cumulative" 
section  by  the  city  would  necessarily  imply 
that  the  framers  of  the  franchise  Intended 
that  the  security  offered  mortgagees  should 
be  one  so  hedged  about  that  under  conceiv- 
able conditions,  interest  might  not  be  paid 
for  years  and,  possibly,  not  at  all. 

Another  consideration  is  this:  In  case  con- 
ditions arose,  as  they  very  conceivably  might, 
such  that  the  five-cent  rate  during  the  life 
of  the  franchise  would  not,  according  to  the 
franchise  provisions,  be  sufficient  to  raise 
sufficient  revenue  to  pay  the  company  the 
whole  of  the  6  per  cent,  per  annum  upon 
agreed  capital  value,  could  the  company  en- 
force its  claims  for  such  deficit?  Against 
what  interest  would  it  enforce  It?  And  if 
this  is  a  condition  of  the  company's  right  to 
Income,  does  it  under  the  city's  argument, 
become  a  condition  of  the  right  of  the  mort- 
gagees to  Interest  and  even  to  their  princi- 
pal? The  city's  argument  Is  that  all  the  con- 
ditions of  the  "cumulative"  section  are  con- 
ditions of  the  mortgages.  It  seems  to  us  the 
argument  proves  too  much  and  therefore 
proves  nothing. 

We  are  driven  to  the  conclusion  that  the 
mortgage  Interest  payments  become  due  and 
payable  according  to  their  plain  language 
and  are  unaffected  by  the  "cumulative"  sec- 
tion. 

It  results  that  on  the  undisputed  facts  the 
case  made  before  the  commission  showed 
that,  after  paying  operating  expenses  and 
fixed  charges  falling  due  during  the  year,  the 
company  would  face  a  total  deficit  of  ap- 
proximately $850,000  and  a  deficit  of  $648,- 
548  on  Missouri  Intrastate  business. 

Begardless,  therefore,  of  the*  question  of 
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wage  Increase  and  contingencies  and  of  any 
net  return  to  the  company  on  Its  Interest, 
the  system  faced  foreclosure  and  bankruptcy. 

VI.  It  was  shown  that  a  wage  increase 
was  necessary  to  a  continuance  of  proper 
operation  of  the  system.  It  appeared  with- 
out dispute  that  common  labor  In  the  com- 
munity was  paid  a  much  higher  wage  than 
the  company's  motormen  and  conductors; 
that  some  had  left  and  others  were  about 
to  leave  the  service  of  the  company  on  ac- 
count of  the  Insufficiency  of  their  pay  to  meet 
living  conditions ;  that  they  were  going  to 
other  employment  where  larger  wages  were 
paid ;  and  that  this  was  resulting  more  and 
more  In  affecting  the  service  Injuriously.  It 
was  shown  that  an  Increase  of  one  cent  an 
hour  for  each  employe1  who  received  less  than 
$1,800  per  annum  would  add  $105,000  to  the 
year's  wage  expense.  It  also  appeared  that 
the  average  wage  previously  paid  (1917)  mo- 
tormen and  conductors  was  about  80%  cents 
per  hour,  and  that  common  labor  was  being 
paid,  by  some  large  employers,  at  the  rate  of 
40  cents  an  hour.  We  do  not  find  that  the 
city  contends  a  wage  raise  Is  unnecessary, 
not  essential  to  the  proper  manning  of  the 
cars  for  adequate  service.  That  contention  of 
the  company  and  finding  of  the  commission 
do  not  seem  to  be  questioned.  On  this  record 
we  conclude  the  finding  was  correct. 

The  Insistence  of  the  city  that  the  defer- 
ring of  interest  payments  would  leave  large 
funds  in  the  company's  hands  was  doubtless 
deemed  by  the  city  sufficient  on  this  point. 
With  that  position  we  have  already  dealt. 

VII.  The  suggestion  that  the  Interstate 
commerce  clause  of  the/federal  Constitution 
invalidates  the  order  of  the  commission  is 
sufficiently  met  by  Simpson  v.  Shepard  (the 
Minnesota  rate  cases)  230  U.  S.  352,  33  Sup. 
Ct.  729,  57  L.  Ed.  1511,  48  L.  R.  A.  (N.  S.) 
1151,  Ann.  Cas.  1916A,  18.  In  that  case  the 
right  of  the  state  to  regulate  Intrastate  rates, 
provided  no  direct  burden  was  laid  upon  In- 
terstate commerce,  was  given  full  recogni- 
tion. The  Public  Service  Commission  fol- 
lowed the  rule  in  that  case  with  respect  to 
separate  value  of  the  Intrastate  property  and 
Income. 

[7]  VIII.  A  portion  of  the  brief  Is  devoted 
to  what  we  take  to  be  an  argument  as  to  the 
policy  of  the  law.  With  the  question  what 
the  law  ought  to  be  we  have  no  power  or 
right  to  speak  In  this  case.  Our  sole  func- 
tion is  to  declare  what  the  applicable  law 
is.  We  must  take  the  law  as  it  is  and  the 
facts  as  they  are  and  apply  the  one  to  the 
other  and  announce  our  conclusion.  This 
is  our  sole  function  under  the  Constitution. 
It  is  the  only  commission  given  us.  Wheth- 
er we  differ  from  or  agree  with  the  policy 
of  a  constitutional  provision  of  our  law  Is 
of  no  moment  In  the  performance  of  Judicial 
duty. 


The  conclusions  reached  require  a  reversal 
of  the  judgment  of  the  circuit  court  of  Cole 
county  and  a  remandment  of  the  cause  to 
that  court,  with  directions  to  set  aside  Its 
Judgment  In  this  case  and  affirm  the  order 
of  the  Public  Service  Commission.  It  is  so 
ordered. 

All  concur. 


(377  Ho.  17S) 

STATE  ex  rel.  MISSOURI.  K.  ft  T.  RT.  CO. 
et  al.  v.  PUBLIC  SERVICE  COMMISSION 
OF  MISSOURI  et  al.     (No.  20961.) 

(Supreme  Court  of  Missouri.  Division   No.  2. 
March  4,  1919.) 

1.  Public  Service  Commissions  «s»6— Au- 
thobitt  in  General. 

The  Public  Service  Commission  derives 
whatever  authority  it  possesses  from  the  law 
of  its  creation. 

2.  Commerce  «=»58  —  Stopping  of  Inter- 
state Trains— Poweb  op  State  Commis- 
sion. 

The.  Public  Service  Commission  is  vested 
with  plenary  power  under  Public  Service  Com- 
mission Act,  |  51,  to  compel  a  railway  com- 
pany to  stop  an  interstate  passenger  train  at  a 
point  on  its  line,  if  such  point  is  not  otherwise 
furnished  reasonable,  proper,  and  adequate  serv- 
ice. 

3.  Railroads  «=227  —  Obdbb  Requiring 
Passenoeb  Trains  to  Stop  on  Flag— Rea- 
sonableness. 

Evidence  held  insufficient  to  show  that  a 
compliance  with  order  of  the  Public  Service 
Commission  requiring  defendant  'railroad,  to 
stop  interstate  passenger  trains  on  flag  at  a  cer- 
tain station  will  result  in  financial  loss  in  the 
operation  of  such  trains. 

4.  Constitutional  Law  «J=»297  —  Dub  Pro- 
cess—Pbooeedings  Before  Public  Serv- 
ice Commission. 

Proceeding  before  Public  Service  Commis- 
sion to  require  defendant  railroad  to  stop  cer- 
tain interstate  passenger  trains  on  flag  at  a 
certain  station  does  not,  where  conducted  in 
accordance  with  Public  Service  Commission  Act, 
If  107,  111-113,  deprive  defendant  of  its  prop- 
erty without  due  process  of  law. 

6.  Constitutional  Law  «=»321— Right  to 
Remedy  —  Pboceedings  Before   Public 
Service  Commission. 
Public  Service  Commission  Act,  H  106, 110, 

are  so  related  that  they  must  be  considered  in 
pari  materia,  and  when  so  construed  are  not 
subject  to  objection  that  the  latter,  by  author- 
izing Public  Service  Commission  to  hold  a  mo- 
tion for  rehearing  under  advisement  for  an  in- 
definite time,  renders  it  possible  for  property  of 
defendant  railroad  to  be  damaged  without  a 
remedy. 

6.  Railboads   >£=227   —   Obdeb   Requiring 
Tbain  to  Stop  on  Flag — Reasonableness. 
Testimony  of  .defendant  railroad  held  insuf- 
ficient to  show  such  material  injury  from  com- 
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pliance  -with  order  of  Public  Service  Commis- 
sion requiring  the  stopping  of  two  interstate 
passenger  trains  on  flag  at  a  certain  station  as 
to  render  the  order  void. 

7.  Public  Sebvice  Commissions  <8=>1,  14— 
Pleading — Sufficiency  in  General. 

The  Public  Service  Commission  is  not  a 
court,  but  a  committee  created  by  the  Legis- 
lature, and  the  technical  rules  of  pleading  need 
not  be  observed  in  proceedings  before  commis- 
sion, in  view  of  Public  Service  Commission  Act, 
{  127,  as  to  substantial  compliance  with  act 
being  sufficient,  and  as  to  liberal  construction 
of  provisions  of  act. 

8.  Public  Sssvioa  Commission  «bj»32— Ob- 
debs— Review. 

Where  a  case  reaches  the  Supreme  Court 
from  a  circuit  court  affirming  an  order  of  the 
Public  Service  Commission,  it  must  be  constru- 
ed as  a  suit  in  equity,  and  the  Supreme  Court 
may  make  its  own  findings  of  fact 

9.  Railroads  «=»9(1)— Proceedings!  Betobe 
Public  Service  Commission — Pleading. 

In  proceeding  before  the  PubHc  Service  Com- 
mission to  require  defendant  railroad  to  stop 
certain  interstate  passenger  trains  on  flag  at  a 
certain  station,  complaint  held  sufficient  to  in- 
voke remedial  power  of  commission. 

10.  Railroads  «=>227— Stopping  Tbains  on 

Flag — Public  Necessity— Evidence. 
On  review  of  order  of  the  Public  Service 
Commission  requiring  defendant  railroad  to  stop 
two  interstate  passenger  trains  on  flag  at  a 
certain  station,  held,  under  the  evidence,  that 
there  was  a  public  necessity  for  stopping  the 
trains  in  question. 

Williams,  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Cole  County; 
J.  G.  Slate,  Judge.  ' 

On  complaint  by  the  city  of  Pilot  Grove, 
In  Cooper  county,  Mo.,  the  Public  Service 
Commission  granted  an  order  requiring  the 
Missouri,  Kansas  &  Texas  Railway  Compa- 
ny and  Charles  E.  Schaff,  Its  receiver,  to  stop 
certain  trains  at  said  city,  and  to  renew  said 
order  the  state,  on  the  relation  of  the  rail- 
way company  and  its  receiver,  brought  cer- 
tiorari against  the  commission.  From  Judg- 
ment confirming  the  order,  the  railway  com- 
pany and  its  receiver  appeal.    Affirmed. 

J.  W.  Jamison,  of  St.  Louis,  for  appellants. 

Alex.  Z.  Patterson,  Gen.  Counsel,  and  Jas. 
D.  Lindsay,  Asst.  Gen.  Counsel,  both  of  Jef- 
ferson City,  for  respondent  Public  Service 
Commission. 


WALKER,  P.  J.  This  appeal  seeks  the  re- 
view of  a  Judgment  of  the  circuit  court  of 
Cole  County  affirming  an  order  of  the  Public 
Service  Commission. 

The  complaint  filed  with  the  commission, 
upon  which.  Its  order  was  based,  is  as  fol- 
lows: 


"The  complaint  of  W.  A.  Scott,  mayor  of 
Pilot  Grove,  Cooper  county,  Missouri,  respect- 
fully shows  that  the  Missouri,  Kansas  &  Texas 
Railroad  Company  has  and  does  refuse  to  stop 
trains  Nos.  9  and  10  at  this,  Pilot  Grove,  sta- 
tion for  any  point  on  their  system  other  than 
St.  Louis  on  the  east,  and  Parsons,  Kansas, 
on  the  south;  that  this  city  has  enjoyed  this 
train  service  continually,  and  that  now  service 
to  Sedalia,  Boonville,  New  Franklin,  Fayette, 
Higbee,  Moberiy,  and  all  points  north,  as  well 
as  McBaine,  Columbia,  Jefferson  City,  and  all 
points  on  the  east  excepting  St  Louis,  may 
only  be  had  on  very  early  trains  in  the  morning 
or  late  at  night ;  that  we  now  have  no  midday 
train  service,  much  to  our  discomfort. 

"We  were  granted  service  on  trains  Nos.  9 
and  .10  even  While  we  had  former  train  No.  1, 
and  the  removal  of  trains  Nos.  9  and  10  or 
service  from  those  trains  is  also  working  a 
hardship  on  Sedalia  and  Boonville  and  on  the 
traveling  public  at  large,  and  we  respectfully 
ask  that  the  service  of  trains  Nos.  9  and  10  be 
restored  to  us." 

A  hearing  upon  this  complaint  was  held  be- 
fore a  member  of  the  commission  at  Pilot 
Grove.  The  evidence  showed  that  the  appel- 
lant railroad  company  had,  for  a  consider- 
able length  of  time,  regularly  stopped  trains 
Nos.  9  and  10  at  Pilot  Grove  for  the  recep- 
tion and  discharge  of  passengers  to  and  from 
all  points.  This  practice  was  continued  until 
August,  1917,  when  appellant  put  Into  effect 
a  rule  providing  that  train  No.  9  should  stop 
at  Pilot  Grove  only  for  the  discharge  of  pas- 
sengers from  St.  Louis  and  the  reception  of 
passengers  for  Sedalia  and  beyond,  and  that 
train  No.  10  should  stop  only  for  the  dis- 
charge of  passengers  from  Parsons,  Kan., 
and  the  reception  of  passengers  for  Columbia 
and  beyond.  In  pursuance  of  this  course, 
these  trains  were  compelled  to  make  fre- 
quent stops  at  Pilot  Grove;  yet  the  appel- 
lant refused  to  carry  passengers  between 
Boonville  and  Pilot  Grove  on  those  trains, 
although  stops  were  regularly  made  at  Boon- 
ville and  frequently  at  Pilot  Grove.  The 
principal  passenger  business  at  Pilot  Grove 
was  to  Boonville  and  Sedalia;  that  during 
the  months  of  August  and  September  Imme- 
diately preceding  the  hearing  on  the  com- 
plaint train  No.  9  in  thirteen  days  stopped 
nine  times  at  Pilot  Grove,  and  train  No.  10 
in  sixteen  days  stopped  there  eleven  times; 
that  at  the  time  of  this  hearing  appellant  oper- 
ated three  trains  dally  between  St  Louis,  Mo., 
and  Sedalia,  Mo.,  with  final  destination  be-, 
yond  the  state.  The  time  schedules  of  a 
number  of  appellant's  other  trains  were 
shown  to  demonstrate  the  fact  that  the 
amount  of  time  they  consumed  in  running 
from  Sedalia  to  Pilot  Grove  and  from  the 
latter  place  to  St.  Louis  was  not  appreciably 
different  from  that  consumed  by  the  two 
trains  sought  to  be  affected  by  the  complaint 
in  running  between  the  same  points,-  The 
testimony  of  a  number  of  witnesses  was  tn- 
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troduced  to  show  the  Inconvenience'  to  the 
public  at  Pilot  Grove  on  account  of  the  man- 
ner in  which  the  appellant  ran  the  two  trains 
in  question. 

The  finding  of  the  commission  based  on 
this  testimony  was  that  the  principal  pas- 
senger business  at  the  station  of  Pilot  Grove 
was  to  Boonvllle  and  Sedalla;  that  trains 
No.  9  and  No,  10  stopped  at  Pilot  Grove  for 
passengers  from  and  to  St.  Louis  and  be- 
yond, and  from  and  to  Parsons,  Kan.,  and 
beyond,  and  that  said  trains  seldom  passed 
Pilot  Grove  without  stopping;  and  that  the 
stops  for  the  discharge  and  reception  of 
Boonvllle  and  Sedalla  passengers  at  Pilot 
Grove  could  be  made  without  material  delay 
or  expense  to  the  appellant. 

The  commission  thus  defines  its  reasons 
for  the  ruling  in  this  regard: 

"(1)  That  the  appellant,  after  it  had  volun- 
tarily stopped  trains  Nos.  9  and  10  at  Pilot 
Grove  for  a  long  period  of  years,  ceased  mak- 
ing the  stops  solely  for  the  purpose  of  answer- 
ing the  contention  of  complainant  that,  inas- 
much as  the  trains  stopped  nearly  all  the  time 
at  Pilot  Grove,  it  was  possible,  without  detri- 
ment to  the  service,  or  additional  delay,  to  per- 
mit the  carriage  of  Boonville  and  Sedalia  pas- 
sengers thereon. 

"(2)  That  the  railroad  company  for  a  long 
period  of  time,  in  fact  nearly  ever  since  the  in- 
auguration of  passenger  train  service  over  its 
line,  has  rendered  flag-stop  service  for  Pilot 
Grove  on  Certain  of  its  fast  trains.  This  fact 
in  itself  is  strongly  Indicative  of  the  necessity 
for  these  stops. 

"(3)  Without  the  flag  stops  of  trains  Nos.  9 
and  10  at  Pilot  Grove,  the  city  of  Pilot  Grove 
and  a  populous  community  around  it  has  service 
only  on  two  trains  each  way  each  day— trains 
Nos.  3  and  7  west  bound,  and  trains  Nos.  4  and 
8  east  bound ;  train  No.  7  west  bound  originates 
at  McBaine,  and  the  destination  of  train  No. 
8  east  bound  is  McBaine. 

"These  facts  make  the  conditions  and  cir- 
cumstances affecting  the  service  complained  of 
in  this  case  entirely  different  from  the  condi- 
tions and  circumstances  in  the. California  Case 
(State  ex  rel.  Missouri  Pacific 'v.  Public  Serv- 
ice Commission  [273  Mo.  632],  201  S.  W.  1143). 
In  that  case,  California,  having  only  about  400 
more  inhabitants  than  Pilot  Grove,  had  six 
trains  each  way  each  day.  Every  passenger 
train  operated  by  the  Missouri  Pacific  through 
California,  including  its  fastest  through  trains, 
stopped  regularly  or  on  flag,  except  one  early 
morning  train,  west  bound.  At  Pilot  Grove, 
under  the  service  inaugurated  by  the  appellant 
November  25th,  two  of  the  fast  M.,  K.  &  T. 
trains  passed  through  each  way  daily  without 
stopping." 

An  order  was  thereupon  entered  by  the 
commission  requiring  the  appellant  to  regu- 
larly stop  trains  No.  9  and  No.  10  at  Pilot 
Grove  thereafter. 

A  rehearing  of  the  case  was  granted  by  the 
commission,  and  additional  testimony  was 
offered  by  appellant,  in  which  It  was  dis- 
closed that  appellant  had  prepared  and  put 
in   operation   a   new   schedule,   prohibiting 


trains  Nos.  9  and  10  to  stop  at  Pilot  Grove 
for  passengers  from  or  to  any  point  A  can- 
cellation, therefore,  of  the  commission's  or- 
der was  sought  by  the  appellant  on  the 
ground  that  the  new  schedule  remedied  the 
Inadequate  local  service  theretofore  existing 
between  Pilot  Grove  and  Boonvllle,  since  day- 
light service  was  furnished  such  points  on 
trains  other  than  Nos.  9  and  10.  The  com- 
mission found,  however,  from  the  evidence 
adduced,  that  the  failure  to  stop  trains  Nos. 
9  and  10  at  Pilot  Grove  rendered  the  service 
less  adequate  to  and  from  St  Louis  and  from 
points  south  of  Parsons,  Kan.  Whereupon 
the  order  theretofore  made  by  the  commis- 
sion in  regard  to  said  trains  was  affirmed, 
and  a  supplemental  order  entered  as  fol- 
lows: 

"The  commission  having  heretofore,  on  the 
10th  day  of  October,  1917,  issued  an  order  in 
the  above-entitled  proceeding,  and  on  the  22d 
day  of  October,  1917,  issued  its  first  supple- 
mental order  In  the  above  proceeding,  and  the 
case  now  being  before  the  commission  for  re- 
hearing and  upon  motion  to  set  aside  and  dis- 
miss, and  the  commission  being  fully  advised 
in  the  premises,  it  is — 

"Ordered,  1.  That  section  1  of  the  order  en- 
tered herein  on  October  10,  1917,  be,  and  the 
same  is  hereby,  amended,  so  as  to  read  as  fol- 
lows: 

"Ordered,  1.  That  the  defendant,  the  Missouri, 
Kansas  &  Texas  Railway  Company,  and  Charles 
E.  Schaff,  receiver  thereof,  be  and  it  is  hereby 
required,  from  and  after  the  effective  date  of 
this  order,  to  stop  west-bound  passenger  train 
No.  9  at  Pilot  Grove,  Missouri,  on  flag,  when 
it  has  passengers  from  St  Louis  or  Boonville, 
Missouri,  destined  Pilot  Grove,  Missouri,  or 
when  passengers  at  Pilot  Grove,  Missouri,  de- 
sire to  board  said  train  for  Sedalia,  Missouri. 

"And  that  it  be  required  to  stop  east-bound 
passenger  train  No.  10  at  the  station  of  Pilot 
Grove  Missouri,  on'  flag,  when  it  has  passengers 
from  Sedalia  who  desire  to  stop  at  Pilot  Grove, 
Missouri,  or  when  passengers  at  Pilot  Grove, 
Missouri,  desire  to  board  said  train  for  Boon- 
ville or  St  Louis,  Missouri. 

"Ordered,  2.  That  defendants'  motion  for  re- 
hearing filed  herein  on  November  9,  1917,  be, 
and  the  same  is  hereby,  overruled. 

"Ordered,  3.  That  defendants'  motion  filed 
herein  on  December  17,  1917,  asking  that  order 
entered  herein  on  October  10,  1917,  be  set  aside 
and  held  for  naught  be,  and  the  same  is  hereby, 
overruled. 

"Ordered,  4.  That  this  order  shall  be  in  full 
force  and  effect  from  and  after  the  first  day  of 
January,  1918,  and  that  the  secretary  of  the 
commission  forthwith  serve  upon  defendants  a 
certified  copy  of  this  order. 

"Ordered,  5.  That  the  defendants  shall,  on  or 
before  the  effective  date  of  this  order,  notify  the 
commission,  in  the  manner  required  by  section 
25  of  the  Public  Service  Commission  Law, 
whether  the  terms  of  this  order  will  be  accepted 
and  complied  with." 

It  is  with  the  foregoing  order  that  we  are 
concerned  in  determining  the  propriety  of 
the  commission's  action. 

[t]  I.  That  the  Public  Service  Commission 
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derives  whatever  authority  it  possesses  from 
the  law  of 'Its  creation  there  can  be  no  ques- 
tion. State  v.  Public  Service  Commission, 
272  Mo.  646,  199  S.  W.  loc.  cit  1001;  State 
ex  rel.  United  Ry.  Co.  v.  Public  Service  Com- 
mission, 270  Mo.  429, 192  S.  W.  958, 198  S.  W. 
872. 

This  act  so  far  as  applicable  to  the  matter 
at  Issue,  provides : 

"If,  in  the  judgment  of  the  commission,  any 
railroad  corporation  or  street  railroad  corpora- 
tion does  not  run  trains  enough  or  cars  enough 
or  possess  or  operate  motive  power  enough,  rea- 
sonably to  accommodate  the  traffic,  passenger 
and  freight,  transported  by  or  offered  for.  trans- 
portation to  it,  or  does  not  run  its  trains  or 
cars  with  sufficient  frequency  or  at  reasonable 
or  proper  time  having  regard  to  safety,  or  does 
not  run  any  train  or  trains,  car  or  cars,  upon  a 
reasonable  time  schedule  for  the  run,  the  com- 
mission shall,  after  a. hearing,  either  on  its  own 
motion  or  after  complaint,  have  power  to  make 
an  order  directing  any  such  railroad  corpora- 
tion or  street  railroad  corporation  to  increase 
the  number  of  Its  trains  or  of  its  cars  or  its  mo- 
tive power  or  to  change  the  time  for  starting 
its  trains  or  cars  or  to  change  the  time  scheduled 
for  the  run  of  any  train  or  car  or  make  any 
other  suitable  order  that  the  commission  may 
determine  reasonably  necessary  to  accommodate 
and  transport  the  traffic,  passenger  or  freight, 
transported  or  offered  for  transportation."  Sec- 
tion SI,  p.  690,  Laws  1913. 

[2]  It  Is  contended  by  appellant  that  this 
statute  has  no  application  to  the  case  at  bar, 
on  the  ground  that  the  facts  show  that  appel- 
lant was  furnishing  Pilot  Grove  and  vicinity 
adequate  service  by  other  trains  than  those 
in  controversy,  and  the  latter,  being  Interstate 
trains,  should  not  have  been  subjected  to  the 
commission's  order,  and  hence  the  latter 
was  improper  and  unauthorized. 

▲  review  of  the  testimony  is  confirmatory 
of  the  soundness  of  the  reasons  of  the  com- 
mission, above  set  forth,  for  entering  the  or- 
der herein.  Our  recent  ruling,  therefore,  In 
State  ex  rel.  R.  R.  v.  Pub.  Serv.  Com.,  273  Mo. 
6S2,  201  S.  W.  1148,  is  apposite,  and  control- 
ling, that  the  commission  is  vested  with 
plenary  power  under  the  statute  to  compel 
a  railroad  company  to  stop  an  interstate  train 
at  a  point  on  its  line.  If  It  Is  not  otherwise 
furnishing  reasonable,  proper,  and  adequate 
Interstate  service  to  that  point  and  locality. 

This  conclusion  finds  support  in  C,  B.  &  Q. 
R.  R.  v.  Railroad  Commission  of  Wisconsin, 
237  U.  S.  220,  35  Sup.  Ct  560,  59  L.  Ed.  926, 
•in  which  that  court,  in  ruling  upon  a  like 
question  to  that  here  at  Issue,  held : 

"In  reviewing  the  decision  we  may  start  with 
certain  principles  as  established:  (1)  It  is  com- 
petent for  a  state  to  require  adequate  local 
facilities,  even  to  the  stoppage  of  interstate 
trains  or  the  rearrangement  of  their  schedules. 
(2)  Such  facilities  existing— that  is,  the  local 
conditions  being  adequately  met — the  obligation 
of  the  railroad  is  performed,  and  the  stoppage  of 
Interstate  trains  becomes  an  improper  and  illegal 


interference  with  interstate  commerce.  (S)  And 
this,  whether  the  interference  be  directly  by  the 
Legislature  or  by  its  command  through  the  or- 
ders of  an  administrative  body.  (4)  The  fact 
of  local  facilities  this  court  may  determine,  such 
fact  being  necessarily  involved  in  the  determina- 
tion of  the  federal  question  whether  an  order 
concerning  an  interstate  train  does  or  does  not 
directly  regulate  interstate  commerce  by  impos- 
ing an  arbitrary  requirement." 

Numerous  other  cases,  decisive  of  the  com- 
mission's power  in  this  regard,  are  cited  in 
respondent's  brief,  and  therefore  need  not  be 
set  out  here.    We  overrule  this  contention. 

[J,  4]  II.  It  is  contended  that  the  commis- 
sion's order  compels  the  appellant  to  operate 
the  trains  In  question  at  a  loss,  and  hence 
deprives  the  appellant  of  its  property  with- 
out due  process  of  law. 

That  the  application  of  the  doctrine  here 
Invoked  is  not  confined  to  law  and  chancery 
actions  has  been  definitely  determined  by  the 
Supreme  Court  of  the  United  States  in  Port- 
land R.,  etc,  Co.  v.  R.  R.  Com.  of  Oregon, 
229  U.  S.  397,  33  Sup,  Ct  820,  57  L.  Ed.  1248, 
In  which  it  was  held,  in  effect,  that  special 
proceedings  applicable  to  a  specified  subject- 
matter  and  conformable  to  the  rules  requir- 
ing notice  and  the  acquisition  of  jurisdiction, 
which  affect  all  persons  alike  whose  property 
or  rights  come  within"  the  lawful  scope  of  the 
proceedings,  are  prosecuted  with  "due  pro- 
cess of  law,"  and  therefore;  where  the  pro- 
ceedings before  a  commission  contemplate  no- 
tice to  the  railroad  companies,  giving  them 
an  opportunity  to  be  heard,  and  provide  for  a 
judicial  review  by  the  courts  of  the  orders  of 
the  commission,  the  railroads  cannot  com- 
plain. See,  also,  Burlington,  C.  R.  &  N.  R. 
Co.  v.  Dey,  82  Iowa,  812,  48  N.  W.  98,  12  L. 
R.  A.  436,  81  Am.  St  Rep.  477 ;  4  R.  0.  L. 
624. 

The  Public  Service  Act  provides  ample  pro- 
cedure to  enable  the  commission  to  proceed 
with  due  process  of  law  In  a  case  of  this  char- 
acter in  conformity  with  the  rulings  of  the 
United   States   Supreme  Court. 

To  illustrate:  Section  107  of  the  Public 
Service  Act  requires  adequate  notice  of  com- 
plaint and  of  prospective  hearings  to  corpora- 
tions or  persons  against  whom  complaints 
have  been  lodged.  Sections  110,  111,  112,  and 
IIS  of  said  act  provide  for  a  full  and  com- 
plete judicial  review  of  the  commission's 
orders. 

[t]  There  is  no  complaint  that  the  pro- 
ceedings at  bar  were  not  conducted  in  accord- 
ance with  the  formal  requirements  of  these 
statutes;  but  It  Is  especially  urged  by  ap- 
pellant that  certain  provisions  of  section  llO 
authorize  the  commission  to  hold  a  motion 
for  rehearing  under  advisement  for  an  in- 
definite length  of  time,  thus  rendering  it 
possible  for  appellant's  business  and  prop- 
erty to  be  damaged  without  remedy  In  viola- 
tion of  Its  constitutional  rights.    The  par- 
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tlcnlar  portion  of  section  110  to  which  this 
objection  Is  urged  is  as  follows: 

"An  application  for  such  a  rehearing  shall  not 
excuse  any  corporation  or  person  or  public  util- 
ity from  complying  with  or  obeying  any  order 
or  decision,  or  any  requirement  of  an  order  or 
decision,  of  the  commission,  or  operate  in  any 
manner  to .  stay  or  postpone  the  enforcement 
thereof,  except  as  the  commission  may  by 
order  direct." 

The  burden  of  appellant's  complaint  in 
this  behalf  is  that,  if  Indefinite  delay  occurs 
In  the  disposition  of  a  motion  for  a  rehear- 
ing appellant  must  nevertheless  obey  the  or- 
ders of  the  commission  or  suffer  the  severe 
penalties  provided  by  section  130  of  the  act 
for  its  failure  so  to  do.  The  explicit  terms 
of  section  106  of  the  act  show  clearly  that 
appellant's  contention  In  this  regard  in  not 
tenable.  The  pertinent  portion  of  sold  sec- 
tion Is  as  follows : 

"An  action  to  recover  a  penalty  or  forfeiture 
•  *  •  may  be  brought.  *  *  *  In  any  such 
action  *  *  *  if  the  defendant  in  such  action 
shall  prove  that  during  any  portion  of  the  time 
for  which  it  is  sought  to  recover  penalties  or 
forfeitures  for  the  violation  of  an  order  or  deci- 
sion of  the  commission,  the  defendant  was  actu- 
ally and  in  good  faith  prosecuting  a  suit  to  re- 
view such  order  or  decision  in  the  manner  as 
provided  in  this  act,  the  court  shall  remit  the 
penalties  or  forfeitures  incurred  during  the  pen- 
dency of  such  proceeding." 

The  filing  of  a  motion  for  rehearing  In  a 
case  of  this  character  sustains  a  like  relation 
to  that  of  a  motion  for  a  new  trial  In  an 
ordinary  action  In  the  circuit  court.  During 
the  pendency  of  the  motion  for  a  rehearing, 
the  applicant  is  not  subject  to  penalties  and 
forfeitures  for  failure  to  obey  an  order  of  the 
commission,  provided  the  proceeding  for  a  re- 
view of  Its  action  is  prosecuted  In  good  faith. 
That  the  filing  of  a  motion  for  a  rehearing  be- 
fore the  commission  is  an  essential  part  of  a 
proceeding  for  review  is  demonstrated  by  the 
following  provisions  of  section  110  of  the  act : 

(a)  That  no  review  proceeding  shall  accrue  in 
any  court  unless  the  aggrieved  party  shall  have 
filed,  before  the  effective  date  of  the  order  of  the 
commission  complained  of,  an  application  to  the 
commission  for  a  rehearing ;   and— 

(b)  Such  application  must  provide  specifically 
the  ground  or  grounds  on  which  the  applicant 
considers  the  order  of  the  commission  unlawful, 
unjust,  or  unreasonable;   and,  further, 

(c)  No  corporation,  person  or  public  utility  is 
permitted  to  urge  in  any  court  any  ground  not 
set  forth  in  said  application. 

Judicial  approval  of  these  provisions  has 
been  given  in  State  ex  reL  R.  R.  v.  Commis- 
sion, 269  Mo.  634,  192  S.  W.  86,  L.  R.  A. 
1918A,  46,  Ann,  Cas.  1917B,  987.  Thus 
It  will  be  seen  that  ample  opportunity 
is  given  the  applicant  for  a  review  of  the 
commission's  order,  which  is  stayed  and 
suspended  until  determined,  for  no  penalty 
or  forfeiture  may  be  collected  for  a  noncom- 


pliance with  same.  If  the  section  complained 
of  (110)  stood  alone,  some  ground  for  the 
contention  would  exist;  but,  construed  in 
connection  with  section  106,  it  is  not  subject 
to  the  criticism  leveled  against  it,  under  the 
general  rule  that  the  two  sections  are  so 
related  that  they  must  be  read  together  and ' 
considered  In  pari  materia.  While  the  way  is 
therefore  open  for  a  review  by  the  circuit 
court  of  the  commission's  proceedings,  like 
opportunity  is  offered  for  the  securing  of  a 
suspending  order,  as  in  any  other  case,  pro- 
vided the  circuit  court  finds  the  application 
In  that  behalf  meritorious.  Aside,  however, 
from  this  technical  contention,  aa  to  a  lack 
of  due  process  of  law,  under  the  terms  of 
the  act,  do  the  facts  offer  any  support  of  this 
contention?  The  only  material  testimony 
offered  in  this  regard  was  that  of  the  appel- 
lant's assistant  passenger  agent,  who  testified 
that  certain  trains,  some  four  or  five  in  num- 
ber, but  not  the  particular  trains  in  controver- 
sy, were  earning  at  various  periods  amounts 
per  train  mile  of  40  to  73  cents ;  that  these 
earnings  were  not  sufficient  to  cover  the  trans- 
portation costs  of  these  trains,  and  that  the  in- 
formation he  possessed  and  was  testifying  to 
was  obtained  from  the  appellant's  accounting 
department.  He  did  not  testify,  however, 
In  what  manner,  or  to  what  extent,  the  stop- 
ping of  trains  Nos.  9  and  10  on  flag,  as  re- 
quired by  the  commission's  order,  would  add 
to  the  loss  claimed  to  have  been  incurred  in  the 
running  of  the  other  trains.  There  Is 
therefore,  in  our  opinion  no  sufficient  tes- 
timony to  show  that  a  compliance  with  the 
order  of  the  commission  will  result  In  finan- 
cial loss  in  the  operation  of  trains  Nos.  9  and 
10.  The  lack  of  merit  of  the  appellant's  con- 
tention, and  that  it  has  In  no  wise  been  sub- 
jected to  liabilities,  penalties,  or  forfeitures, 
as  It  contends,  Is  further  shown  by  the  record 
of  the  proceedings  in  this  case ;  supplemental 
order  No.  2,  upon  which  the  appellant's  con- 
tention must  be  based  (section  110,  Pub.  Serv. 
Act;  State  ex  rel.  Railroad  v.  Pub.  Serv. 
Com.,  269  Mo.  634,  192  S.  W.  86,  L.  R.  A. 
1918A,  46,  Ann.  Cas.  1917E,  987),  was  entered 
on  December  18,  1917,  to  become  operative 
January  1,  191&  On  December  31,  1917, 
appellant  filed  its  motion  for  rehearing. 
It  was  overruled  by  the  commission  on  Janu- 
ary 26,  1918.  It  Is  stated  by  respondent  and 
not  questioned  by  the  appellant,  that  the  lat- 
ter did  not  comply  with  the  order  of  the  com- 
mission during  the  pendency  of  said  motion, 
and  as  a  matter  of  fact  had  not  done  so  at 
the  time  this  appeal  was  perfected  and  the 
case  suomitted  for  our  consideration. 

We  have  reviewed  the  cases  cited  by  the 
appellant  in  support  of  this  contention,  and 
find  that  the  opinions  therein  were  rendered 
in  construing  statutes  unlike  the  Missouri 
Public  Service  Act,  and  were  applied  to  facts, 
in  many  Instances  not  parallel  with  those  at 
bar.    Hence  the  conclusion  deduced  by  ap- 
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pellant  from  these  rulings  Is  Inapplicable  In 
the  determination  of  the  matter  here  at 
Issue. 

III.  That  the  order  such  as  has  been  made 
herein,  may,  under  the  facts,  be  sustained, 
,  although  It  may  entail  some  pecuniary  loss, 
has  been  more  than  once  determined  by  the 
Supreme  Court  of  the  United  States  in  cases 
sufficiently  similar  in  subject-matter  to  that 
at  bar  to  Justify  their  citation  as  authorities 
here.  To  Illustrate:  In  Miss.  B.  Com.  v. 
M.  &  O.  B.  B.  Co.,  244  U.  S.  loc.  cit.  390,  37 
Sup.  Ct.  602,  61  I*  Ed.  1216,  It  was  held 
that— 

"The  principles  of  law  applicable  to  the  deci- 
sion of  such  a  case  as  this  record  presents  are 
few,  and  they  have  become  so  settled  and  so 
familiar  by  repeated  decisions  of  this  court  that 
extended  discussion  of  them  would  be  superflu- 
ous.   They  are  these: 

"A  state  may  regulate  the  conduct  of  railways 
within  its  borders,  either  directly  or  through  a 
body  charged  with  the  duty,  and  invested  with 
powers  requisite  to  accomplish  such  regula- 
tion.   *    *    * 

"Under  this  power  of  regulation  a  state  may 
require  carriers  to  provide  reasonable  and  ade- 
quate facilities  to  serve,  not  only  the  local  neces- 
sities, but  the  local  convenience  of  the  communi- 
ties to  which  they  are  directly  tributary.  *  *  • 
And  such  regulation  may  extend,  in  a  proper 
case,  to  requiring  the  running  of  trains  in  addi- 
tion to  those  provided  by  the  carrier,  even  where 
this  may  involve  some  pecuniary  loss." 

In  an  earlier  case  of  Mo.  P.  By.  Co.  v. 
Kansas  City,  216  U.  S.  loc.  cit.  278,  30  Sup. 
Ct  336,  64  L.  Ed.  472,  the  federal  Supreme 
Court,  in  discussing  this  question,  said: 

"The  difference  between  the  exertion  of  the 
legislative  power  to  establish  rates  in  such  a 
manner  as  to  confiscate  the  property  of  the  cor- 
poration by  fixing  them  below  a  proper  remu- 
nerative standard,  and  an  order  compelling  a 
corporation  to  render  a  Bervice  which  it  was  es- 
sentially its  duty  to  perform,  was  pointed  out  in 
Atlantic  Coast  Line  v.  N.  Car.  Corp.  Com'n,  206 
U.  S.  1  [27  Sup.  Ct.  585,  51  I*  Ed.  933,  11  Ann. 
Cas.  398].  In  that  case  the  order  to  operate  a 
train  for  the  purpose  of  making  a  local  connec- 
tion necessary  for  the  public  convenience  was 
upheld,  despite  the  fact  that  it  was  conceded 
that  the  return  from  the  operation  of  such  train 
would  not  be  remunerative.  Speaking  of  the 
distinction  between  the  two,  it  was  said:  •  *  » 
'This  is  so  (the  distinction)  because  as  the  primal 
duty  of  a  carrier  is  to  furnish  adequate  facilities 
to  the  public,  that  duty  may  well  be  compelled, 
although  by  doing  so  as  an  incident  some 'pecun- 
iary loss  from  rendering  such  service  may  result. 
It  follows,  therefore,  that  the  mere  incurring  of 
a  loos  from  the  performance  of  such  a  duty  does 
not  in  and  of  itself  necessarily  give  rise  to  the 
conclusion  of  unreasonableness,  as  would  be  the 
case  where  the  whole  scheme  of  rates  was  un- 
reasonable under  the  doctrine  of  Smyth  v.  Ames 
[169  U.  S.  466,  18  Sup.  Ct.  418,  42  L.  HM. 
819].    •    *    • 

"'Of  course,  the  fact  that  the.  furnishing . of 
a  necessary  facility  ordered  may  occasion  an  in- 
cidental pecuniary  loss  is  an  important  criteria 
to  be  taken 'into  view  in  determining  the  rea- 


sonableness of  the  order ;  but  it  is  not  the  only 
one.  As  the  duty  to  furnish  necessary  facili- 
ties is  coterminous  with  the  powers  of.  the  cor- 
poration, the  obligation  to  discharge  that  duty 
must  be  considered  in  connection  with  the  na- 
ture and  productiveness  of  the  corporate  busi- 
ness as  a  whole,  the  character  of  the  services  re- 
quired, and  the  public  need  for  its  perform- 
ance.' " 

[•]  The  doctrine  thus  announced  Is  appli- 
cable here  because,  If  the  testimony  of  appel- 
lant as  to  loss  of  earnings  be  given  the  full 
probative  force  to  which  its  relevant  por- 
tions are  entitled,  it  Is  not  sufficient  to  show 
such  material  injury  to  appellant,  arising 
from  a  compliance  with  the  order,  as  to  ren- 
der same  Invalid.  As  we  have  held,  how- 
ever, except  upon  a  strained  construction, 
this  evidence  has  very  little  probative  force. 

[7]  IV.  The  technical  exactness  of  court 
pleadings  is  not  required  in  complaints  filed 
before  the  commission;  it  Is  not  a  court, 
but  as  we  said  in  Atch4  etc.,  By.  Co.  v.  Pub. 
Serv.  Com.,  192  S.  W.  460,  "a  committee 
created  by  the  Legislature  to  make  findings 
of  fact  and  orders  baaed"  thereon,  "which, 
if  reasonable,  *  *  •  may  be  enforced  by 
the  *  * .  •  courts."  In  addition,  in  State 
ex  reL  Sedalia  v.  Pub.  Serv.  Com.,  204  S.  W. 
497,  we  held  that  the  nature  and  purpose 
of  the  act  authorized  us  to  "view  it  in  a  kindly 
spirit  by  giving  it  a  liberal  construction.'' 
This  view  comprehends  the  procedural,  as 
well  as  the  administrative  provisions  of  the 
act  Express  legislative  approval  of  this 
manner  of  construing  the  act  is  evident  from 
section  127  of  same,  which  provides  that — 

"A  substantial  compliance  with  the  require- 
ments of  this  act  shall  be  sufficient  to  give  effect 
to  all  the  rules,  orders,  acts  and  regulations  of 
the  commission,  and  they  shall  not  be  declared 
inoperative,  illegal  or  void  for  any  omission  of 
a  technical  nature  in  respect  thereto.  The  pro- 
visions of  this  act  shall  be  liberally  construed 
with  a  view  to  the  public  welfare,  efficient  facili- 
ties and  substantial  justice  between  patrons  and 
public  utilities."    Laws  1913,  p.  648. 

Our  rulings  In  this  regard  are,  therefore, 
as  they  should  be,  but  an  express  affirmance 
of  the  legislative  construction  of  the  act 
embodied  in  this  section. 

The  technical  rules  of  pleading,  therefore, 
need  not  be  observed  In  proceedings  before 
the  commission,  a  substantial  compliance 
with  the  requirements  of  the  act  being 
sufficient.  A  rule  In  harmony  with  this  conclu- 
sion has  been  promulgated  by  the  Supreme 
Court  of  the  U.  S.  In  C3n.,  etc.,  By.  Co.  v. 
Interstate  Com.  Com.,  206  U.  S.  loc.  dt  150, 
27  Sup.  Ct  648,  51  L.  Ed.  995,  although  that 
body  possesses  more  of  the  characteristics  of 
a  judicial  nature  than  the  Public  Service 
Commission.  There  is  therefore  no  merit  in 
this  contention. 

[t]  V.  There  is  no  gainsaying  the  question 
that  when  a  case  reaches  this  court  from  a 
circuit  court,  affirming  an  order  of  the  Public 
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Service  Commission,  It  must  be  construed 
as  a  salt  In  equity,  and  we  may  make  our  own 
findings  of  fact  This  course  we  have  ap- 
proved in  State  ex  rel.  Wab.  Ry.  v.  Pub.  Serv. 
Com.,  271  Mo.  165,  196  S.  W.  369,  and  by  this 
rule  we  have  been  guided  In  the  review  of 
this  case. 

[1, 10]  Summarizing  our  findings  based  up- 
on this  review  in  the  light  of  the  law  ap- 
plicable thereto,  we  hold  that  the  complaint 
is  sufficient  to  authorize  the  invoking  of  the 
remedial  powers  of  the  commission;  that  the 
latter  Is  authorized  to  consider  a  case  In- 
volving the  running  of  Interstate  trains ;  that 
under  the  preponderance  of  the  evidence 
there  is  a  public  necessity  for  the  stopping 
of  the  trains  In  question  at  Pilot  Grove,  as 
prayed;  that  this  finding  does  not  result 
in  such  a  loss  of  the  earnings,  or  other  in- 
convenience or  detriment  to  the  appellant, 
as  to  constitute  a  violation  of  any  substan- 
tial right,  whether  invoked  under  the  due 
process  or  Interstate  commerce  clauses  of  the 
Constitution. 

In  consequence  of  all  of  which  the  Judg- 
ment of  the  circuit  court  should  be  affirmed, 
and  It  is  so  ordered. 

FARIS,  J.,  concurs.  WILLIAMS,  X,  con- 
curs in  the  result  and  in  all  except  para- 
graph 5. 


(277  Mo.  303) 

STATE  ex  rel.  KANSAS  CITY  v.  OREAR, 
City  Comptroller.     (No.  21322.) 

(Supreme  Court  of  Missouri,  in  Banc.    March 
15,  1919.) 

1.  Municipal  Cobporations  «=>918(1;)  —  Is- 
suance of  Bonds— Two-Thibds  Affirma- 
tive Vote— Constitution— "Voting." 

Affirmative  vote  of  two-third  of  electors 
voting  on  proposition  of  city's  issuance  of  bonds 
was  a  sufficient  authorization,  under  Const,  art. 
10,  S  12,  requiring  assent  of  two-thirds  of  voters 
voting  at  an  election  to  be  held  for  that  pur- 
pose, "voting"  meaning  expressing  the  will, 
mind,  or  preference;  casting  or  giving  a  vote. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Voting.] 

2.  Constitutional  Law  «=»14— Construc- 
tion of  Constitution. 

Under  Rev.  St  1909,  f  8057,  as  to  con- 
struction  of  statutes,  Supreme  Court  must  con- 
strue the  language  of  the  Constitution  in  Its 
plain,  ordinary,  and  usual  sense. 

3.  Municipal  Corporations  «=>918(8)  — 
Bond  Election— Published  Notice— Stat- 
ute. 

Election  on  proposition  of  city's  issuance 
of  bonds  for  a  municipal  ice  plant  and  for  fire 
protection  was  not  void  because  there  was  no 
daily  German  language  newspaper  printed  in 
the  city  to  render  possible  publication  of  notice 
of  election  in  it  as  required  by  Laws  1913,  p. 


534,   notice  having  been  published  in  weekly 
German  language  newspaper.. 

4.  Municipal  Corporations  $=»267  —  En- 
gagement in  Manufacture  and  Sals  — 
Chaster  Authority. 

Before  a  city  can  legally  engage  In  making 
and  selling  ice,  it  must  have  charter  authority, 
either  express  or  clearly  Implied. 

5.  Municipal  Cobporations  «=»861— Taxa- 
tion fob  Private  Purposes— Common  Law. 

The  common  law,  even  without  the  aid  of 
any  constitutional  inhibition,  forbids  the  levy- 
ing and  collecting  of  taxes  by  a  city  for  any 
private  purpose  or  business. 

6.  Municipal  Cobpobations  «=»910— Issu- 
ance of  Bonds— Engagement  in  Ice  Busi- 
ness—"Public  Pobpose." 

A  city,  despite  charter  permission,  may  not 
lawfully  issue  bonds,  which  must  be  paid  from- 
taxes,  to  engage  in  the  business  of  making  and 
selling  ice  to  its  inhabitants,  the  purpose  not 
being  "public,"  to  warrant  the  expenditure  of 
public  moneys. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
Purpose.] 

Woodson,  J.,  dissenting. 


Mandamus  by  the  state  of  Missouri,  at  the 
relation  of  Kansas  City,  Mo.,  against  Ed.  T. 
Orear,  city  comptroller  of  Kansas  City.  Al- 
ternative writ  as  to  the  first  count  of  the  pe- 
tition quashed;  as  to  the  second  count  made 
peremptory. 

This  Is  an  original  proceeding  by  manda- 
mus in  two  counts,  whereby  it  is  sought  to 
compel  respondent,  as  city  comptroller  of 
Kansas  City,  to  prepare,  sign,  and  arrange 
for  the  sale  of  two  certain  issues  of  munici- 
pal bonds  heretofore  authorised,  as  It  is  al- 
leged, by  elections  held  for  those  purposes. 

The  petition  filed  herein  sets  forth,  as 
stated  above,  two  separate  causes  of  action 
In  two  separate  counts.  By  the  first  count  of 
the  petition  it  is  sought  to  compel  respond- 
ent to  perform  his  official  duties  above  named 
with  reference  to  a  certain  proposed  issue 
of  $400,000  par  value  of  municipal  ice-plant 
bonds  (so-called  to  dlstingish  them  and  for 
brevity),  which  bonds  it  is  alleged  were  duly 
authorized,  by  an  election,  to  be  issued  and 
sold,  and  the  proceeds  thereof  used  "for  the 
manufacture  and  distribution  of  ice  to  the 
different  municipal  departments  of  the  city, 
and  for  the  manufacture,  sale,  and  distribu- 
tion of  ice  to  the  inhabitants  of  the  city." 

By  the  second  count  of  the  petition  herein 
It  is  sought  to  compel  respondent  to  per- 
form his  official  duties  in  the  preparation, 
signing,  and  sale,  of  an  Issue  of  $200,000  par 
value  of  fire-protection  bonds,  which  likewise 
were,  it  is  alleged,  duly  authorised  to  be  is- 
sued by  an  election,  and  which  are  to  be  used 
in  the  "purchase  and   construction  of  lm- 
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provements  and  betterments  for  the  city's 
system  of  detecting,  preventing,  and  extin- 
guishing fires." 

Upon  the  making  here  by  relator  of  the 
application  for  the  Issuance  of  our  writ  of 
mandamus,  the  respondent  entered  his  ap- 
pearance, waived  the  Issuance  of  our  alter- 
native writ,  and  agreed  that  the  petition  filed 
herein  should  stand  for  and  be  treated  In  an 
respects  as  the  alternative  writ  of  manda- 
mus, and  that  the  respondent  should  plead 
thereto  as  if  to  such  alternative  writ. 

Thereupon  the  respondent,  for  his  return 
to  both  the  first  and  second  counts  of  the 
petition  herein,  demurred  generally  thereto, 
for  that  said  counts,  and  each  of  them,  tailed 
to  state  facts  sufficient  to  entitle  the  relator 
to  the  relief  prayed  for.  After  demurring 
generally,  respondent  further  alleged  by  way 
Of  answer,  and  for  his  further  excuse  in  law 
for  failing  to  perform  his  official  duty  as 
aforesaid,  that  the  elections  held  to  author- 
ise the  issuance  of  the  bonds  were  Invalid, 
for  that  (a)  two-thirds  of  the  voters  voting  at 
the  eleotions  therefor  did  not  vote  in  favor  of 
the  Issuance  thereof,  and  (b)  that  the  notice 
of  the  elections  was  not  published,  as  the 
statute  requires,  for  at  least  three  weeks  in 
a  dally  newspaper  published  in  the  city  of 
Kansas  City  and  printed  In  the  German  lan- 
guage, and  having  a  bona  fide  circulation  In 
Kansas  City  of  at  least  2,000  copies  of  each 
issue,  and  which  had  been  contlntHrasly  pub- 
lished In  said  city  for  at  least  62  weeks  next 
before  such  elections. 

Upon  the  first  point,  the  conceded  facts 
show  that  the  elections  upon  both  of  the  pro- 
posals to  issue  bonds  were  held  at  the  same 
time  and  place  as  the  general  election  for 
federal,  state,  and  county  officers  was  held, 
to  wit,  on  the  5th  day  of  November,  1918, 
and  at  the  regular  polling  places;  that  the 
total  number  of  votes  cast  at  this  election 
for  such  federal,  state,  and  county  officers 
was  43,405,  but  that  there  were  cast  on  the 
proposals  to  issue  the  bonds  in  question  only 
84,002  votes,  of  which  number  26,988  voted 
in  favor  of  issuing  said  bonds,  and  7,914 
against  the  issuance  thereof. 

Upon  the  second  point  of  contention  the 
'facts  show  that  the  notice  of  said  elections, 
while  not  published  in  a  dally  newspaper 
printed  In  the  German  language,  because 
none  such  existed  there,  was  yet  published 
In  a  weekly  newspaper  printed  in  the  Ger- 
man language,  and  likewise  published  in  all 
of  the  English  dally  newspapers  which  were 
published  in  the  city  of  Kansas  City. 

Both  of  the  above  contentions  which  af- 
fect the  alleged  Invalidity  of  the  elections 
apply,  of  course,  to  both  Issues  of  bonds  here 
in  controversy.  Another  contention,  how- 
ever, Is  made  In  the  return  touching  the  pro- 
posed issue  of  bonds  to  acquire  and  operate 
an  ice-plant,  which  Is  that  the  business  of 
manufacturing,  selling,  and  distributing  ice 


is  not  a  nubile  purpose,  and  for  that  reason 
the  ordinance  which  provides  for  the  Issu- 
ance of  bonds  whereof  the  proceeds  are  to 
be  used  for  that  purpose  is  void. 

Upon  the  filing  here  of  the  return  of  re- 
spondent, consisting,  as  stated,  of  a  general 
demurrer  and  of  the  special  answer  above 
substantially  set  out,  the  relator  filed  In  this 
court  a  motion  for  judgment  on  the  plead- 
ings. 

Therefore  the  case  stands  here  with  all 
of  the  facts  which  are  well  pleaded  in  the 
petition  confessed  by  respondent,  and  with 
all  of  the  facts  set  oat  In  the  special  answer 
of  respondent  confessed  by  relator.  The  case 
is  here,  therefore  and  up  for  decision  upon 
the  above  facts,  and  such  others  as  we  shall 
have  occasion  to  set  out  In  our  opinion. 

B.  H.  Harber,  M.  A.  Fyke,  and  A.  F.  Smith, 
all  of  Kansas  City,  for  relator. 

Charles  M.  Howell  and  Lathrop,  Morrow, 
Fox  &  Moore,  all  of  Kansas  City,  for  respond- 
ent. 

FARIS,  3.  (after  stating  the  facts  as 
above).  Two  contentions  affecting  the  va- 
lidity of  the  elections  at  which  the  Issuance 
of  the  bonds  was  attempted  to  be  Authorized 
are  made  by  respondent  as  excusing  In  law 
his  refusal  to  act  in  the  premises.  These 
two  contentions  as  stated  affect  the  flre-pro- 
tectlon  bond  issue  as  well  as  the  ice-plant 
bond  Issue.  The  third  contention  made  by 
respondent  affects  the  validity  of  the  Ice- 
plant  bonds  only,  and  is,  to  wit,  that  the  pur- 
pose for  which  the  proceeds  of  the  ice-plant 
bonds  are  to  be  used  Is  not  a  public  purpose, 
and  therefore  there  is  lacking  both  legisla- 
tive and  constitutional  authority  to  use  there- 
for public  moneys  raised  by  public  taxation. 

[1, 2]  I.  The  first  point  urged  is  that  two* 
thirds  of  all  voters  of  Kansas  City  "voting 
at  an  election  to  be  held  for  that  purpose" 
(Const.  1875,  |  12,  art  10)  failed  and  neg- 
lected to  vote  in  favor  of  the  issuance  of  the 
bonds.  As  forecast  in  our  recital  of  the 
facts,  this  contention  is  bottomed  upon  the 
conceded  fact  that,  while  43,405  votes  were 
cast  at  the  general  election  held  In  Kansas 
City  at  the  same  time  and  places,  only  34,- 
902  of  these  were  voted  at  all  upon  the  ques- 
tion of  the  bond  Issues.  (The  number  of 
those  voting  upon  the  two  proposed  issues  of 
bonds  differs  slightly,  but  the  result  and  the 
principle  are  Identical  in  bq|b,  and  so  we 
consider  them  together.)  Of  these  34,902,  so 
registering  their  will  positively,  26,988  voted 
in  favor  of  issuing  the  bonds,  and  7,914  vot- 
ed against  such  issuance.  Therefore,  while 
far  more  than  two-thirds  of  those  voting  at 
all  on  the  proposition  to  issue  the  bonds  vot- 
ed In  favor  thereof,  yet  two-thirds  of  ail 
persons  who  voted  at  the  general  election, 
held  at  the  same  time  and  places,  did  not 
vote  to  issue  the  bonds.  Was  such  a  vote  a 
sufficient  authorization  under  the  provisions 
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of  section  12  of  article.  10  of  the  Constitu- 
tion?  We  are  of  the  opinion  that  it  was. 

So  much  of  said  section  12  of  the  Consti- 
tution as  affects  and  rules  the  point  present- 
ed for  consideration  reads  thus: 

"No  county,  city,  town,  township,  school  dis- 
trict or  other  political  corporation  or  subdivision 
of  the  state,  shall  be  allowed  to  become  indebted 
in  any  manner  or  for  any  purpose  to  an  amount 
exceeding  in  any  year  the  income  and  revenue 
provided  for  such  year,  without  the  assent  of 
two-thirds  of  the  voters  thereof  voting  at  an 
election  to  oe  held  for  that  purpose."  (Italics 
ours.) 

Obviously  the  decision  of  the  question  pre- 
sented involves  only  a  construction  of  the 
above-quoted  language  of  the  Constitution. 
This  language  we  are  required  to  construe 
In  Its  plain,  ordinary,  and  usual  sense.  Sec- 
tion 8057,  R.  S.  1909.  Such  plain,  ordinary, 
and  usual  sense  is  that  meaning  which  is 
given  to  words  and  language  by  the  recog- 
nized and  standard  dictionaries  of  the  Eng- 
lish language.  From  these  we  find  that  the 
word  "voting"  (the  same  being  the  present 
participle  of  the  intransitive, verb  "to  vote") 
means  "expressing  the  will,  mind,  or  pref- 
erence ;  casting  or  giving  a  vote"  (Webster's 
Dictionary) ;'  "casting  a  vote,  as  a  formal  or 
an  authoritative  expression  of  opinion ;  exer- 
cising the  right  of  suffrage"  (Standard  Diet ; 
Century  Diet.)  Turning,  as  the  point  does, 
solely  upon  the  meaning  of  the  words  em- 
ployed In  our  Constitution,  It  is  manifest 
that  the  cases  ruled  In  other  Jurisdictions 
are  of  negligible  value,  because  of  the  fact 
that  it  is  almost,  If  not  quite,  impossible  to 
find  words  used  in  the  organic  laws  of  other 
states  which  are  even  substantially  like  the 
language  of  our  own  Constitution.  Upon 
situations  which  are  analogous  even,  there 
Is  much  contrariety  of  opinion  in  the  cases 
from  other  jurisdictions.  There  are  appar- 
ently conflicts  in  our  own  decisions.  These 
conflicts  Kennish,  J.,  in  the  case  of  State  ex 
Inf.  v.  Kansas  City,  233  Mo.  162,  134  S.  W. 
1007,  undertook  to  reconcile  by  logical  clas- 
sification. Whether  he  successfully  did  so 
or  not  is,  however,  beside  the  question;  for 
Division  2  of  this  court,  construing  this  iden- 
tical language  in  a  case  precisely  upon  all 
fours  with  this  held  that  the  words,  "two- 
thirds  of  the  voters  thereof,  voting  at  an 
election  to  be  held  for  that  purpose,"  mean 
two-thirds  of  those  who  actually  vote  for  or 
against  the  given  proposition,  whether  such 
two-thirds  be  two-thirds  or  not  of  all  the  vot- 
ers taking  part  In  the  election  otherwise,  and 
voting  upon  other  propositions,  matters,  and 
things  presented  thereat  and  up  for  decision 
by  vote.  Franklin  v.  School  District,  271  Mo. 
loc.  cit.  593,  197  S.  W.  346.  In  the  latter 
case,  at  the  page  cited,  Roy,  C,  said: 

"It  is  claimed  that  186  votes  for  the  proposi- 
tion is  not  two-thirds  of  the  total  of  214  voting 
at  such  election.    It  is  exactly  two-thirds  of 


those  voting  on  that  proposition,  and  we  think 
is  sufficient  to  authorize  the  issuing  of  the 
bonds.  Section  12  of  article  10  of  our  state 
Constitution  requires  'the  assent  of  two-thirds' 
of  the  voters  thereof  voting  at  an  election  to 
be  held  for  that  purpose.'  That  section,  in  the 
respect  now  under  discussion,  has  never  been 
construed;  Similar  provisions  in  the  states  of 
Kentucky  and  Washington  have  been  construed 
by  the  courts  of  those  states  as  meaning  that 
the  result  is  to  be  determined  by  the  number 
of  votes  cast  on  the  particular  proposition. 

"In  Montgomery  County  Fiscal  Court  v. 
Trimble,  104  Ky.  629  [47  S.  W.  773,  42  L..R. 
A.  738],  a  similar  provision  of  the  Constitution 
of  that  state  was  held  to  require  only  two- 
thirds  of  the  votes  of  those  voting  On  the  propo- 
sition. That  case  overruled  three  prior  cases, 
and  has  been  followed  in  frequent  cases  since. 
Board  of  Education  v.  City  of  Winchester,  120 
Ky.  591  [87  S.  W.  768];  City  of  Marion  v. 
Haynes  [157  Ky.  687],  164  S.  W.  79 ;  Fowler 
v.  City  of  Oakdale  [158  Ky.  603],  166  S.  W. 
195. 

"In  Fox  v.  City  of  Seattle  [43  Wash.  74]  86 
Pac.  379  [117  Am.  St.  Rep.  1037],  It  was  said: 

"  The  Constitution,  it  will  be  noted,  does  not 
provide  for  either  general  or  special  elections 
so  termed,  but  provides  only  for  an  election  to 
be  held  for  that  purpose.  »  »  *  The  provi- 
sion in  the  charter  that  such  proposition  shall 
have  then  received  the  assent  of  three-fifths  of 
the  voters  voting  at  such  election,  construed 
with  reference  to  the  constitutional  provision, 
evidently  means  three-fifths  of  the  voters  who 
are  expressing  an  opinion  on  the  question  dis- 
cussed in*fhe  ordinance,  and  the  question  dis- 
cussed in  the  ordinance  was  the  question  of  the 
loan  and  the  issuance  of  the  bonds.' 

"The  Constitution  must  be  so  construed  aa  to 
give  effect  to  all  its  terms.  If  it  be  construed 
to  mean  two-thirds  of  all  votes  cast  at  an  elec- 
tion where  other  matters  are  voted  upon,  then 
the  words  'for  that  purpose*  are,  in  effect, 
stricken  out  of  the  Constitution." 

[3]  II.  But  It  is  contended  that  the  notice 
of  the  election  held  to  authorize  the  Issuance 
of  the  bonds  in  question  was  insufficient,  In 
that  such  notice  was  not  published  for  at 
least  three  weeks  in  "a  daily  newspaper 
printed  in  the  German  language."  Laws  1913, 
p.  534.  It  appears  from  the  conceded  facts 
that  there  Is  no  dally  newspaper  printed  In 
the  German  language  and  published  in 
Kansas  City.  There  is  a  weekly  paper 
printed  In  that  language  and  published 
in  said  city,  In  which  latter  paper  the 
notice  of  the  election  In  question  was  duly 
published.  In  other  words,  the  conditions 
existing  utterly  precluded  compliance  with 
the  strict  letter  of  the  actof  1913.  The  offi- 
cers of  the  city,  therefore,  complied  with  the 
statute  mentioned  by  approximation,  L  e.,  as 
nearly  as  it  was  humanly  possible  to  comply 
under  the  circumstances  existing,  by  caus- 
ing publication  to  be  made  weekly  in  a  week- 
ly newspaper  printed  in  the  German  language 
and  published  in  Kansas  City.  In  passing, 
it  may  be  noted  that  the  statute  or  act  re- 
ferred to  and  here  Invoked  requires  that  the 
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dally  newspaper  printed  In  the  German  lan- 
guage In  which  any  such  notice  Is  required 
to  b*  given  must  have  been  In  existence  for 
at  least  one  whole  year  next  before  the  pub- 
lication of  such  notice  therein;  but  that 
weekly,  and  not  daily,  insertions  of  the  no- 
tice only  are  required.  It  will  be  seen,  there- 
fore, that  precisely  the  same  notice  was  giv- 
en in  the  German  language  as  Is  required  by 
statute  to  be  given ;  that  is  to  say,  as  many 
insertions  or  different  publications  of  the  no- 
tice were  made  by  printing  the  notice- 
In  the  weekly  German  *  newspaper  as  the 
statute  required  to  be  made  In  a  dally  Ger- 
man newspaper.  And  while  the  act  supra 
requires  publication  to  be  made  In  only  two 
daily  newspapers,  one  of  which,  as  stated, 
to  be  printed  In  the  German  language,  the 
notice  of  the  election  here  was  published  In 
four  English  dally  newspapers  and  in  one 
German  weekly  newspaper".  There  Is  there- 
fore no  question  that  as  a  matter  of  fact 
ample  notice  was  given.  Does  the  mere  fact 
of  technical  noncompliance  with  the  act's  pro- 
visions, when  strict  compliance  therewith  be- 
came Impossible,  render  the  election  void?  We 
do  not  think  so.  We  are  of  opinion  that  the 
act  In  question  must  be  held  to  require  pub- 
lication of  the  notice  In  a  German  dally  news- 
paper only  in  case  there  be  In  fact  such,  a 
newspaper  published  In  Kansas  City  at  the 
time  notice  of  such  an  election  is  required  to 
be  published.  Any  other  view  is  unthinkabla 
For  the  effect  of  a  contrary  view  would  be 
to  wholly  preclude  the  Issuance  of  municipal 
bonds  by  that  city  for  any  purpose,  till  the 
statute  be  changed  by  the  Legislature,  or 
until  a  German  daily  newspaper  shall  have 
been  established,  Issued,  and  published  in 
that  city  for  a  whole  year.  We  may  well  as- 
sume that  If  there  be  in  Kansas  City  a  suffi- 
cient number  of  voters  who  can  read  Ger- 
man, but  not  English,  as  to  make  necessary 
the  giving  of  notice  to  them  In  the  German 
language,  then  there  would  be  published 
therein  a  daily  German  language  newspaper 
to  cater  to  such  voters'  literary  needs.  In 
a  case  differing  somewhat  as  to  the  facts, 
but  analogous  In  the  principle  announced, 
and  therefore  persuasive,  it  was  said: 

"One  of  the  sections  of  the  charter  act  gov- 
erning cities  of  the  metropolitan  class  (section 
85,  &  12a,  Compiled  Statutes  1893)  provides 
that  the  notice  of  the  sitting  of  the  board  of 
equalization  shall  be  given  by  publication  in 
three  daily  papers  of  the  city.  The  record  dis- 
closes that  there  are  but  two  daily  papers  pub- 
lished which  are  printed  in  the  English  language 
and  one  in  the  German  language.  The  notice  in 
the  case  at  bar,  it  appears,  was  published  in  all 
three  of  the  papers  mentioned,  being  printed  in 
tiie  German  language  in  the  German  paper.  It 
is  quite  true  that  ordinarily  a  publication  of 
a  legal  notice  in  a  foreign  language,  when  not 
expressly  authorized  by  statute,  would  not  be  a 
valid  notice.  In  the  instant  case,  however,  we 
think  an  exception  arises.  The  requirement  of 
the  rule  as  to  publication  of  notice  in  the  Eng- 


lish language  is  met  by  the  publication  in  both 
dailies  printed  In  that  language,  they  being  all 
the  daily  publications  in  the  city  printed  in 
English.  The  Legislature  hardly  contemplated 
an  impossibility,  nor  that  a  publication  of  the 
notice  in  English  in  a  German  daily  paper 
should  be  had  in  order  to  comply  with  the  statu- 
tory requirement.  We  are  not  disposed  to 
adopt  such  a  construction.  The  object  of  the 
notice  by  publication  is  to  give  the  greatest 
possible  publicity.  *  •  *  The  objection  is  not 
regarded  as  tenable."  John  v.  Connell,  71  Neb. 
loc  cit  16,  98  N.  W.  457,  459. 

It  is  urged  by  relator  that  If  the  act  of 
1913,  supra,  be  given  the  construction  con- 
tended for  by  respondent,  it  would  of  neces- 
sity be  unconstitutional,  for  that  it  is  class 
legislation.  Since  we  find  ourselves  con- 
strained to  disallow  respondent's  contention, 
and  to  place  upon  the  act  a  construction 
which  obviates  the  doing  of  an  impossibility) 
we  need  not  now  or  here  pass  upon'  the  ques- 
tion whether  the  act  is  Invalid  constitutional- 
ly as  class  legislation. 

III.  Which  brings  us  to  a  consideration  of 
the  question  whether  a  municipal  corporation 
can  lawfully  issue  bonds  for  the  purpose  of 
erecting  and  operating  a  factory  or  plant  for 
the  manufacture  and  sale  of  artificial  ice. 
Specifically  (and  In  order  that  the  exact  ques- 
tion may  be  squarely  presented  we  quote), 
the  stated  object  of  the  Issuance  of  what  we 
have  herein  called  the  "ice-plant  bonds"  was, 
to  set  out  the  ordinance,  this: 

"For  the  acquisition,  by  purchase  or  otherwise, 
of  a  site  or  sites,  within  or  outside  of  the  cor- 
porate limits  of  tile  city,  and  for  the  purchase, 
construction,  equipment,  extension,  and  enlarge- 
ment of  a  plant  or  plants  thereon,  for  the  manu- 
facture and  distribution  of  ice  to  the  different 
municipal  departments  of  the  city,  and  for  the 
manufacture,  tale,  and  distribution  of  Use  to 
the  inhabitants  of  the  city,  at  such  times  and 
under  such  conditions  as  may  be  expedient  or 
necessary  in  maintaining  the  peace,  order,  good 
government,  health,  and  welfare  of  the  city  and 
the  inhabitants  thereof."     (Italics  ours.) 

Two  contentions  are  nrged  by  respondent 
as  excusing  his  refusal  to  act  These  are 
(a)  that  there  Is  no  authority  contained  in  the 
charter  of  Kansas  City  to  authorize  that  city 
to  engage  in  the  business  of  manufacturing 
and  selling  ice,  and  (b)  that  the  engaging  in 
the  making  and  selling  of  ice  is  a  private, 
and  not  a  public,  business,  and  therefore  a 
business  wherein  the  money  of  the  public 
raised  by  public  taxation  cannot  be  used. 
State  ex  rel.  v.  St.  Louis,  216  Mo.  loc.  cit  90, 
115  S.  W.  534. 

[4]  That  there  must  be  authority  in  the 
charter  of  Kansas  City,  either  express  or 
clearly  Implied,  permitting  that  municipality 
to  engage  in  making  and  selling  ice,  before 
it  can  legally  do  so  Is  settled  by  the  repeated 
adjudications  In  this  state.  State  ex  rel.  v. 
Kansas  City  Terminal  Railway  Co.,  260  Mo. 
loc.  dt  495,  168  S.  W.  1144;  St  Louis  v. 
Drelsoerner,  249  Mo.  217,  147  S.  W.  998,  41 
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h.  R.  A.  (N.  a)  177;  St  Loala  v.  Telephone 
Co.,  96  Mo.  lot  clt  628,  10  S.  W.  197,  2  L.  R. 
A.  278,  9  Am.  St  Rep.  370.  Quoting  Judge 
Dillon's  most  excellent  work  on  Municipal 
Corporations  (1  Dillon  Mnn.  Corp.  [3d  Ed.] 
§  89),  it  was  said  in  the  very  early  case  of 
St.  Louis  v.  Telephone  Co.,  supra,  at  page 
628  of  96  Mo.,  at  page  198  of  10  S.  W.  (2 1*  R. 
A.  278,  9  Am.  St  Rep.  870),  that— 

"It  is  a  general  and  undisputed  proposition 
of  law  that  a  municipal  corporation  possesses 
and  can  exercise  the  following  powers  and  no 
others:  (1)  Those  granted  in  express  words;  (2) 
those  necessarily  or  fairly  implied,  in,  or  in- 
cident to,  the  powers  expressly  granted;  (3) 
those  essential  to  the  declared  objects  and  par- 
poses  of  the  corporation — not  simply  convenient, 
but  indispensable.  Any  fair,  reasonable  doubt 
concerning  the  existence  of  power  is  resolved  by 
the  courts  against  the  corporation,  and  ths  pow- 
er is  denied." 

[5,  a]  While,  by  reason  of  the  novelty  and 
far  reaching  importance  of  the  question  pre- 
sented, we  have  mentioned  as -requisite  an  apt 
and  sufficient  charter  provision,  nevertheless, 
in  the  view  we  are  constrained  to  take  of  this 
case,  it  makes  no  difference  whether  the  is- 
suance of  the  bonds  in  question  is  warranted 
by  a  specific  provision  of  the  general  welfare 
clause  of  the  Kansas  City  charter  or  not 
The  question  before  us  cuts  deeper  than  that 
If  such  bonds  cannot  be  Issued  lawfully  the 
charter  permitting,  we  must  needs  refuse  to 
compel  respondent  to  issue,  sign,  and  sell  the 
same ;  for,  even  if  such  issuance  is  warranted 
by  either  an  express  or  implied  provision 
of  the  charter,  the  further  question  arises 
whether  such  a  charter  provision,  when  thus 
construed,  is  not  Itself  bad,  for  that  it  contra- 
venes the  constitutional  and  statutory  re- 
quirement that  the  charter  of  Kansas  City 
shall  be  In  harmony  with,  and  subject  to,  the 
Constitution  and  laws  of  the  state.  Section 
16,  art  9,  Const.  Since  the  last  question,  If 
found  against  the  contentions  of  the  relator, 
is  decisive  of  the  point  whether  the  ice  fac- 
tory bonds  are  valid,  we  need  not  trouble 
ourselves  or  take  up  time  in  further  discuss- 
ing the  other  one. 

May  a  town  or  city  in  this  state,  its  charter 
permitting,  lawfully  engage  in  the  business  of 
making  and  telling  ice  to  the  inhabitants  of 
such  cityt  In  approaching  a  discussion  and 
a  solution  of  the  question  we  must,  of  neces- 
sity, take  that  phase  of  the  case  made  which 
is  strongest  against  the  exercise  of  the  right 
contended  for.  So  we  eliminate  the  mere 
matter  of  the  city's  right  to  make  ice  for  Its 
own  departments,  offices,  and  hospitals,  as 
likewise  the  matter  of  a  sale  to  the  Inhabit- 
ants of  the  city  of  merely  surplus  ice  left 
after  the  city's  departments,  offices,  and  hos- 
pitals are  supplied  by  a  city  Ice  factory,  and 
thus  we  come  to  state  baldly,  as  above,  the 
proposition  presented. 

The  state  of  the  conceded  facts  regarded, 
there  Is  here  no  compelling  necessity  for  the 


relators  engaging  In  the  business  of  Ice 
making  and  vending;  for  the  respondent  In 
his  return,  while  confessing  that  owing  to 
the  exigencies  of  the  war;  there  was  a  short- 
age of  ice  in  Kansas  City  during  the  summer 
of  1918,  yet  avers  that  this  shortage  was  due 
to  causes  not  now  existing,  and  that  steps  are 
being  taken  to  increase  the  output,  thus  ob- 
viating any  recurrence  of  the  shortage  condi- 
tions from  which  the  city  suffered  In  1918. 
The  motion  for  judgment  on  the  pleadings  ad* 
raits  the  truth  of  all  this.  So,  the  case  is 
shorn  of  the  element  of  compelling  or  absolute 
necessity,  even  if  such  element  would,  under 
our  Constitution,  affect  the  situation  in  a 
way  favorable  to  relator's  contentions,  toucli- 
Ing  which,  however,  we  need  not  and  do  not 
rule.  But  in  passing,  even  granting  for  argu- 
ment's sake  the  right  of  the  city,  under  the 
general  welfare  clause  of  its  charter,  to  en- 
gage in  the  selling  to  Its  inhabitants  of  any 
necessity  of  life  during  a  period  of  compell- 
ing emergency,  it  would  yet  seem  plain  that 
no  such  business  conld  be  continued  with  the 
money  of  the  public  after  the  emergency  had 
passed.  Should  a  vast  and  valuable  plant  be 
built  could  It  be  run  with  public  money  after 
the  absolute  necessity  had  passed  away? 

Our  Constitution  explicitly  says,  "Taxes 
may  be  levied  and  collected  for  public  pur- 
poses only."  Section  8,  art  10,  Const  We 
have  held  that  this  was  the  law  before  the 
provision  was  ever  put  liito  the  Constitu- 
tion. State  ex  rel.  v.  St.  Louis,  216  Mo.  47, 
115  S.  W.  534.  It  is  obvious  therefore  that 
in  the  final  analysis  the  question  becomes, 
Is  the  making  and  sale  of  ice  to  all  in- 
habitants of  a  city  who  desire  to  buy  a  public 
or  a  private  business?  It  is  public,  of  course, 
in  the  sense  that  the  police  power  of  the  city 
extends  to  regulating  the  cleanliness  and 
sanitary  methods  of  making,  handling,  and 
vending  ice.  It  Is  not  public  In  the  sense  that 
it  is  such  a  utility  as  comes  under  the  super- 
vision of  the  Public  Service  Commission. 
That  It  is  not  the  latter  Is  persuasive,  but, 
we  concede,  not  conclusive,  In  the  view 
against  Its  public  nature. 

When  a  purpose'  Is  public  and  when  It  is 
not  is  within  the  purview  of  law,  and  our  own 
constitutional  provision  a  close  and  difficult 
question.  Bread,  clothing,  shoes,  water,  light 
fuel.  Ice,  drugs,  and  medicines  and  transpor- 
tation may  be  enumerated  as  some  of  the 
things  now  deemed  to  be  absolute  necessities 
for  the  human  race  In  the  latitude  of  this 
state.  Some  of  these,  e.  g.  light  and  water, 
are  regarded  as  falling  within  the  category 
of  things  which  the  well-settled  rule  permits 
the  municipality  on  its  business  side  to  fur- 
nish and  engage  in  the  business  of  furnish- 
ing. Other  of  the  things  enumerated,  though 
equally  necessary  to  the  health,  comfort,  life^ 
and  well-being  of  the  populace,  are,  by  com- 
mon consent,  regarded  as  wholly  without  the 
powers  of  the  municipality  to  furnish  or  deal 
in.    The  rule  to  be  invoked  in  determining 
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whether  the  business  hi  qnestfcn-^-whon  It  Is 
proposed  by  the  munlcipalifr  to  engage  la 
the  sale  of  the  eanmerated  necessities  of  life 
—Is  public  or  private,  Is  whether  such  busi- 
ness Is  sanctioned  by  time  and  the  acquies- 
cence of  the  people  as  being  public  or  private. 
The  twilight  cone  Is  apparent  and  to  an 
extent  perplexing.  Discussing  this  question, 
Mr.  Justice  Miller  in  the  case  of  Citizens' 
Saving  &  Loan  Assoc,  v.  Topeka,  20  Wall.  661, 
(23  I*  Ed.  465),  said: 

"It  la  undoubtedly  the  duty  of  the  Legislature, 
which  imposes  or  authorizes  municipalities  to 
impose  a  tax,  to  see  that  it  Is  not  to  be  used  for 
purposes  of  private  interest  Instead  of  a  public 
use,  and  the  courts  can  only  be  justified  in  in- 
terposing when  a  violation  of  this  principle  is 
clear  and  the  reason  for .  interference  cogent. 
And  in  deciding  whether,  in  the  given  case,  the 
object  for  which  the  taxes  are  assessed  falls 
upon  the  one  side  or  the  other  of  this  line,  they 
must  be  governed  mainly  by  the  course  and 
usage  of  the  government,  the  objects  for  which 
taxes  have  been  Customarily  and  by  long  course 
of  legislation  levied,  what  objects  or  purposes 
have  been  considered  necessary  to  the  support 
and  tor  the  proper  use  of  the  government, 
whether  state  or  municipal.  Whatever  lawfully 
pertains  to  this  and  is  sanctioned  by  time  and 
the  acquiescence  of  the  people  may  well  be  held 
to  belong  to  the  public  use,  and  proper  for  the 
maintenance  of  good  government,  though  this 
may  not  be  the  only  criterion  of  rightful  taxa- 
tion." 

Judge  Cooley,  speaking  for  the  Supreme 
Court  of  Michigan,  in  the  case  of  People  ex 
rel.  ▼.  Salem,  20  Mich.  482,  4  Am.  Rep.  400, 
said: 

"But  when  we  examine  the  power  of  taxation 
with  a  view  to  ascertain  the  purposes  for  which 
burdens  may  be  '  imposed  upon  the  public,  we 
perceive  at  once  that  necessity  is  not  the  gov- 
erning consideration,  and  that  in  many  cases  it 
has  little  or  nothing  to  do  with  the  question 
presented.  Certain  objects  must  of  necessity  be 
provided  for  under  this  power,  but  in  regard  to 
innumerable  other  objects  for  which  the  state 
imposes  taxes  upon  its  citizens  the  question  is 
always  one  of  mere  policy,  and,  if  the  taxes  are 
Imposed,  it  is  not  because  it  is  absolutely  neces- 
sary that  those  objects  should  be  accomplished, 
but  because  on  the  whole  it  is  deemed  best  by 
the  public  authorities  that  they  should  be.  On 
the  other  hand,  certain  things  of  absolute  neces- 
sity to  civilised  society  the  state  is  precluded, 
either  by  express  constitutional  provision  or  by 
necessary  implication,  from  providing  for  at  all, 
and  they  are  left  wholly  to  the  fostering  care  of 
private  enterprise  and  private  liberality.  We 
concede,  for  instance,  that  religion  is  essential, 
and  that  without  it  we  should  degenerate  to  bar- 
barism and  brutality;  yet  we  prohibit  the  state 
from  burdening  the  citizen  with  its  support,  and 
we  content  ourselves  with  recognizing  and  pro- 
tecting its  observance  on  secular  grounds.  Cer- 
tain professions  and  occupations  in  life  are  also 
essential,  but  we  have  no  authority  to  employ 
the  public  moneys  to  induce  persons  to  enter 
them.  The  necessity  may  be  pressing,  and  to 
supply  it  may  be,  in  a  certain  sense,  to  accom- 
plish a  'public  purpose';  but  it  Is  not  a  purpose 


for  which  the  power  of  taxation  may  he  employ- 
ed. The  public  necessity  for  an  educated  and 
skillful  physician  in  some  particular  locality 
may  be  great  and  pressing,  yet  if  the  people 
should  be  taxed  to  hire  one  to  locate  there  the 
common  voice  would  exclaim  that  the  public 
moneys  were  being  devoted  to  a  private  purpose. 
The  opening  of  a  new  street  in  a  city  or  village 
may  be  of  trifling  public  importance  as  com- 
pared with  the  location  within  it  of  some  new 
business  or  manufacture;  but  while  the  right 
to  pay  ont  the  public  funds  for  the  one  would  be 
unquestionable,  the  other  by  common  consent 
is  classified  as  a  private  interest,  which  the 
public  can  aid  as  individuals  if  they  see  fit, 
while  they  are  not  permitted  to  employ  the  ma- 
chinery of  the  government  to  that  end.  In- 
deed, the  opening  of  a  new  street  in  the  out- 
skirts of.  a  city  Is  generally  very  much  more  a 
matter  of  private  Interest  than  of  public  con- 
cern, so  much  so  that  the  owner  of  the  land 
voluntarily  throws  it  open  to  the  public  without 
compensation;  yet,  even  in  a  case,  where  the 
public  authorities  did  not  regard  the  street  of 
sufficient  importance  to  induce  their  taking  the 
necessary  action  to  secure  it,  it  would  not  be 
doubted  that  the  moment  they  should  consent 
to  accept  it  as  a  gift  the  street  would  at  once 
become  a  public  object  and  purpose,  upon  which 
the  public  funds  might  be  expended  with  no 
more  restraints  upon  tber  action  of  the  authori- 
ties in  that  particular  than  if  it  were  the  most 
prominent  and  essential  thoroughfare  of  the 
city. 

"By  common  consent  also  a  large  portion  of 
the  most  urgent  needs  of  society  are  relegated 
exclusively  to  the  law  of  demand  and  supply. 
It  is  this  in  its  natural  operation,  and  without 
the  Interference  of  the  government,  that  gives 
us  the  proper  proportion  of  tillers  of  the  soil, 
artisans,  manufacturers,  merchants,  and  pro- 
fessional men,  and  that  determines  when  and 
where  they  shall  give  to  society  the  benefit  of 
their  particular  services.  However  great  the 
need  in  the  direction  of  any  particular  calling, 
the  interference  of  the  government  is  not  toler- 
ated, because,  though  it  might  be  supplying  a 
public  want,  it  is  considered  as  invading  the 
domain  that  belongs  exclusively  to  private  in- 
clination and  enterprise.  We  perceive,  there- 
fore, that  the  term  'public  purposes,'  ss  employ- 
ed to  denote  the  objects  for  which  taxes  may  be 
levied,  has  no  relation  to  the  urgency  of  the 
public  need,  or  to  the  extent  of  the  public  ben- 
efit which  is  to  follow.  It  is,  on  the  other  hand, 
merely  a  term  of  classification,  to  distinguish 
the  object  for  which,  according  to  settled  usage, 
the  government  is  to  provide,  from  those  which, 
by  the  like  usage,  are  left  to  private  inclination, 
interest,  or  liberality." 

Ice  has  but  recently  been  elevated — grant- 
ing for  argument's  sake  the  promotion — to  a 
place  among  the  necessities  of  life.  Time  waB 
but  recently  when  it  was  considered  as  a 
luxury  only.  But  be  this  as  may,  it  is  yet 
certainly  no  greater  a  necessity  to  the  human 
race  that?,  are  food  and  clothing.  If  a  city 
should  undertake,  absent  compelling  necessity 
at  least,  to  establish  and  operate  grocery 
stores  and  clothing  "emporiums,"  no  one 
would  hesitate  to  say. that  no  power  exists  la 
the  municipality  to  use  public  money,  or  the 
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proceeds  of  public  taxation,  for  such  purpos- 
es. Such  things  may  be  given  away  by  the 
city  to  paupers  and  to  the  temporarily  unfor- 
tunate, but  the  city  cannot  enter  Into  the 
business  of  selling  such  articles  to  all  In- 
habitants of  such  city  who  may  desire  to  buy. 
If  the  cities,  towns,  and  villages  of  this  state 
deem  that  their  entry  Into  private  business  in 
competition  with  individuals  now  engaged  In 
such  business  is  a  matter  of  public  expedien- 
cy, then  the  Initial  effort  to  this  end  must  be 
an  amendment  to  the  Constitution;  and 
following  such  an  amendment  the  passage  of 
an  act  changing  the  common  law,  which, 
even  without  the  aid  of  the  constitutional 
Inhibition,  forbids  the  levying  and  collecting 
of  taxes  for  any  private  purpose  or  business. 
State  ex  rel.  v.  St  Louis,  216  Mo.  47,  115  S. 
W.  634.  If  the  situation  were  one  of  con- 
tinuing, or  perennial,  necessity,  a  city  might 
well  have  the  power  under  the  general  wel- 
fare clause  of  its  charter  to  take  such  steps 
as  would  be  requisite  to  supply  the  com- 
pelling need  for  any  such  necessity  of  life 
so  long  as  such  condition  existed.  But  this, 
as  stated  above,  is  not  the  question  before  us. 

While  a  reference  to  the  holdings  In  other 
Jurisdictions,  which  we  analyze  and  discuss 
below,  discloses  some  contrariety  of  opinion, 
we  are  constrained  to  rule  that  our  own 
Constitution  and  our  own  trend  of  Judicial 
opinion,  touching  what  is  a  public  purpose 
for  which  public  money  may  be  used,  place 
us  among  the  great  majority  of  Jurisdictions 
holding,  In  similar  or  analogous  cases,  that 
the  proposed  purpose  is  not  a  publicjmrpose. 
State  ex  rel.  v.  Public  Service  Com.,  206  S. 
W.  36;  State  ex  rel.  v.  Associated  Press,  159 
Mo.  410,  60  S.  W.  91,  51  L.  B.  A.  151,  81  Am. 
St  Bep.  368;  State  ex  rel.  v.  Ashbrook,  154 
Mo.  375,  55  S.  W.  627,  48  L.  B.  A.  265,  77  Am. 
St.  Bep.  765;  State  v<  Loomls,  115  Mo.  307, 
22  S.  W.  350,  21  L.  B.  A.  789;  section  3,  art 
10,  Const  of  Mo.;  State  ex  rel.  v.  St.  Louis, 
216  Mo.  47,  115  S.  W.  534. 

The  question  whether  a  city  or  town  can 
engage  In  the  making  and  selling  of  ice  as 
a  business  has,  as  forecast,  never  before 
been  up  for  decision  in  the  courts  of  this 
state.  It  was  before  the  Supreme  Court  of 
Georgia  in  the  case  of  Holton  v.  City  of 
Camilla,  134  Ga.  560,  68  S.  E.  472,  31  L.  R.  A. 
(N.  S.)  116,  20  Ann.  Cas.  199,  wherein  It 
was  ruled  that  under  an  express  statute  con- 
ferring upon  the  city  of  Camilla  the  power 
to  erect  and  operate  an  ice  factory,  such  city 
could  exercise  this  power  as  an  Incident  to 
the  operation  of  a  lighting  plant  already  ex- 
isting, without  contravening  the  constitution- 
al provisions  of  that  stute  making  "protec- 
tion to-  person  and  property  •  •  •  the 
paramount  duty  of  government"  (flfcragraph 
2,  f  1,  art.  1,  Const  of  Ga.  1877),  or  that 
which  forbids  that  any  "person  shall  be 
deprived  of  life,  liberty,  or  property,  except 
*y  due  process  of  law"  (paragraph  3,  { 
%  art  1,  Const.  Ga.  1877).    No  mention  Is 


made  In  the  above  case  by  the  Georgia  Su- 
preme Court  of  a  constitutional  provision 
such  as  we  have  In  Missouri,  which  provides 
that  "taxes  may  be  levied  and  collected  for 
public  purposes  only"  (Const  of  Ma,  |  3, 
art  10),  nor  even  of  any  rule  of  law  to  the 
above  effect  such  as  we  have,  even  absent 
our  constitutional  provision  last  above  quot-. 
ed.  State  ex  rel.  v.  St  Louis,  216  Mo.  47, 
115  S.  W.  534. 

In  the  case  of  Saunders  v.  Mayor  of  Ar- 
lington, 147  Ga.  581,  94  S.  B.  1022,  Ann.  Cas. 
1918D,  907,  also  decided  by  the  Supreme 
Court  of  Georgia,  the  power  of  the  town  of 
Arlington  to  erect  and  operate  an  lea  fac- 
tory was  (as  appears  from  the  limited  con- 
currences of  the  judges)  grudgingly  and 
doubtlngly  bottomed  on  what  may  be  broadly 
called  the  "general  welfare  clause,"  or,  to 
be  more  accurate  and  exact  upon  a  provi- 
sion In  the  charter  of  the  town  of  Arling- 
ton which  permitted  that  town  to  Issue  bonds 
for  the  purpose  of  sewers,  schools,  electric 
light  and  water  systems,  "and  for  making 
any  other  public  Improvements." 

Likewise,  the  Supreme  Judicial  Court  of 
Maine  in  the  case  of  Laughlln  v.  City  of 
Portland,  111  Me.  486,  90  Atl.  318,  51  L.  B. 
A.  (N.  S.)  1143,  Ann.  Cas.  1916C,  734,  held 
that,  pursuant  to  an  act  of  the  Maine  Leg- 
islature expressly  authorizing  cities  to  es- 
tablish fuel  yards  for  the  sale  of  fuel  at 
cost  to  the  inhabitants  of  such  city,  the  city 
of  Portland  could  establish  such  a  fuel 
yard,  and  that,  present  the  exigency  of  ne- 
cessity, such  use  of  the  money  Is  a  public 
use. 

But  In  the  case  of  Union  Ice  Co.  v.  Buston, 
135  La.  898,  66  South.  262,  L.  B.  A.  1915B. 
859,  Ann.  Cas.  1916C,  1274,  It  was  held  that 
even  an  express  provision  in  the  charter  of 
a  town  permitting  such  town  to  engage  In 
the  business  of  making  and  selling  Ice  to 
the  inhabitants  thereof  did  not  and  could 
not  save  such  business  from  being  ultra 
vires,  because  violative  of  the  Constitution 
of  Louisiana,  which  provides,  substantially 
as  does  our  own,  that  the  taxing  power  may 
be  exercised  by  municipal  corporations  for 
purposes  strictly  public  in  their  nature. 

In  the  case  of  Bippe  v.  Becker,  56  Minn. 
100,  57  N.  W.  331,  22  L.  B  A.  857,  the  Su- 
preme Court  of  Minnesota  held  that  the  Leg- 
islature had  no  power  to  authorize  even  the 
state  itself  to  maintain  an  elevator  or  ware- 
house for  the  public  storage  of  grain. 

In  the  case  of  Keen  v.  Mayor  of  Waycross, 
101  Ga.  588,  29  S.  E.  42,  It  was  held  that  a 
city  or  town  cannot  engage  in  the  plumbing 
business,  or  In  the  business  of  selling  plumb- 
ers' supplies  to  Its  citizens,  even  though  such 
business  be  ancillary  to,  and  deemed  nec- 
essary for,  the  successful  operation  of  the 
municipal  waterworks  system.  While  the 
above  case  rode  off  on  the  point  that  express 
legislative  authority  to  engage  in  the  busi- 
ness mentioned  was  lacking,  It  Is  yet,  In  view 
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of  the  subsequent  holding  In  the  case  of  Hol- 
ton  v.  Camilla,  supra.  Interesting  to  note 
that  the  Supreme  Court  of  Georgia  took  oo- 
catlon  to  say  In  the  Keen  Case  this: 

"But  the  position  of  the  city  that,  to  bring 
about  this  result  [that  is,  to  render  the  city 
waterworks  system  efficient],  it  was  necessary 
to  engage  in  the  plumbing  business,  is  utterly 
untenable,  because  obviously  not  well  founded 
in  fact.  It  might  as  reasonably  be  urged  that, 
in  order  to  satisfy  its  patrons,  it  was  necessary 
for  the  city  to  embark  in  the  ice  business,  as  an 
incident  to  its  right  to  supply  good  drinking 
water  to  its  citizens."  Keen  v.  Waycross,  101 
Ga.  Ioc  cit  581,  29  S.  E.  43. 

The  Legislature  of  the  state  of  Maine, 
apparently  having  under  consideration  the 
passage  of  a  law  to  permit  cities  to  "estab- 
lish manufactories  entirely  on  their  own  ac- 
count and  ran  them  by  the  ordinary  town 
officers,"  called  on  the  Judges  of  the  Supreme 
Judicial  Court  of  Maine  for  their  opinion 
touching  the  legality  of  the  proposed  act 
The  court  held  that  such  a  statute  would  be 
ultra  vires  and  therefore  Invalid.  Opinion 
of  the  Judges,  68  Me.  600: 

In  the  case  of  State  ex  Tel.  v.  Lynch,  88 
Ohio  St  71,  102  N.  E.  070,  48  L.  R.  A.  (N.  S.) 
720,  Ann.  Cas.  1914D,  949,  it  was  held  by 
the  Supreme  Court  of  Ohio  that  an  ordinance 
passed  by  the  city  of  Toledo  appropriating 
public  money  for  the  establishment  and  op- 
eration of  a  moving  picture  show  was  In- 
valid, because  It  was  an  unauthorized  use 
of  public  money. 

In  the  case  of  Radford  v.  Clark,  118  Va. 
199,  78  S.  E.  671,  38  L.  R.  A  (N.  S.)  281,  It 
was  held  by  the  Supreme  Court  of  Appeals 
of  Virginia  that  in  the  absence  of  statutory 
authority  a  municipal  corporation  of  that 
state  bad  no  power  to  operate  a  stone  quar- 
ry, and  that  such  a  power  did  not  Inherent- 
ly flow  as  a  necessary  concomitant  to  4he 
city's  duty  to  keep  its  streets  in  repair. 

The  Supreme  Court  of  Kansas,  In  the  case 
of  State  v.  Kelly,  71  Kan.  811,  81  Pac.  460, 
70  L.  R.  A.  450,  6  Ann.  Cas.  298,  held  that 
an  act  permitting  the  state  to  establish  and 
operate  an  oil  refinery  was  not  upon  the 
facts  of  the  case  an  Incident  to  providing 
labor  for  convicts  In  the  penitentiary,  as 
it  ostensibly  purported  to  be,  'and  that  the 
establishment  and  operation  of  such  a  plant 
would  therefore  constitute  an  unauthorized 
invasion  by  the  state  into  private  business, 
and  would  therefore  be  void.  Touching  upon 
the  broad  policy  of  the  federal  government 
and  of  the  state  of  Kansas  in  the  behalf  un- 
der consideration,  the  Supreme  Court  of 
Kansas  said: 

"It  has  been  the  policy  of  our  government  to 
exalt  the  individual  rather  than  the  state,  and 
this  has  contributed  more  largely  to  our  rapid 
development  than  any  other  single  cause.  Our 
Constitution  was  framed,  and  our  laws  enacted, 
with  the  idea  of  protecting,  encouraging,  and 
developing  individual  enterprise,  and  if  we  now 


f  intend  to  reverse  this  policy,  and  to  enter  the 
state  as  a  competitor  against  the  individual  in 
all  lines  of  trade  and  commerce,  we  must  amend 
our  Constitution  and  adopt  an  entirely  .different 
system  of  government"  State  v.  Kelly,  71  Kan. 
Ioc.  cit  836,  81  Pac.  450  (70  L.  R.  A  450,  6 
Ann.  Cas.  298). 

In  an  opinion  furnished  to  a  branch  of 
the  Massachusetts  ■  Legislature  by  the  Su- 
preme Judicial  Court  of  Massachusetts  upon 
the  query  whether  a  proposed  act,  whereby 
it  was  sought  to  authorize  cities  and  towns 
to  buy  and  sell  fuel,  was  valid,  It  was  said: 

"Cities  and  towns  now  have  ample  power  to 
provide  in  any  reasonable  way  for  paupers, 
whether  it  be  by  furnishing  out  of  door  relief, 
or  by  support  in  almshouses,  and  whether  their 
need  of  relief  is  permanent  or  caused  by  a  tem- 
porary condition.  It  is  equally  true  that  the 
second  of  these  consequences  does  not  justify 
taxation  of  those  who  do  not  have  occasion  to 
buy  coal  for  the  benefit  of  those  who  do.  The 
use  of  the  money  of  taxpayers  for  such  a  pur- 
pose would  not  be  a  public  use,  but  a  use  for 
the  special  pecuniary  benefit  of  those  who  hap- 
pen to  be  affected  by  the  state  of  the  coal  mar- 
ket" Re  Municipal  Plants,  182  Mass.  609,  60 
N.  B.  28,  60  L.  R.  A  lot  cit  684. 

Without  lengthening  our  views  by  the 
analysis  of,  and  citations  from,  other  cases 
in  point  or  apposite,  we  take  leave  to  ap- 
pend hereto  some  of  these  other  cases,  which 
are  either  directly  in  point,  or  which  throw 
light  upon  the  discussion  from  the  point  of 
view  that  municipal  corporations  may  not 
engage  in  private  business,  or  use  public 
money  in  business  ventures  heretofore  deem- 
ed to  be  private.  Re  Municipal  Fuel  Plants, 
156  Mass.  601,  80  N.  E.  1142,  16  I*  R.  A. 
809;  Leesburg  v.  Putnam,  103  Ga.  110,  29 
S.  E.  602;  Attorney  General  v.  Leicester, 
74  J.  T.  304;  Baker  v.  Grand  'Rapids,  142 
Mich.  687, 106  N.  W.  208  (another  fuel  case) ; 
Hayward  v.  Red  Cliff,  20  Colo.  33,  36  Pac 
796;  Bloomsburg  Co.  v.  Bloomsburg,  215 
Pa.  452,  64  Atl.  602;  Citizens'  Saving,  etc, 
Co.  v.  Topeka,  20  Wall.  655,  22  L.  Ed.  455 ; 
State  ex  rel.  v.  Thompson,  149  Wis.  488,  137 
N.  W.  20,  43  L.  R.  A  (N.  S.)  339,  Ann.  Cas. 
1913C,  774;  People  ex  rel.  v.  Salem,  20  Mich. 
452,  4  Am.  Rep.  400. 

Recurring  again  to  the  view  taken  in 
Saunders  v.  Arlington,  supra,  that  a  city 
may  engage  in  the  making  and  sale  of  Ice 
pursuant  to  the  power  conferred  by  a  clause 
in  its  charter  authorizing  such  city  to  make- 
any  other  public  Improvements,  and  to  that 
taken  In  Holton  v.  Camilla,  supra,  that  the 
power  to  engage  in  such  business  Is  refer- 
able to  the  police  power,  It  is  enough  to  say 
that  both  of  these  cases  leave  out  of  care- 
ful consideration  the  question  of  whether 
such  exercise  of  the  powers  Invoked  vio- 
lates the  constitutional  and  common-law  rule 
which  prohibits  the  use  of  public  money  for 
other  than  public  purposes.  Many  things 
are  within  the  purview  of  the  police  power. 
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of  a  municipality  which  are  yet  not  so  con* 
pled  with  a  public  Interest  as  that  the  ex- 
penditure of  public  money  therefor  or  there- 
in would  be  justified.  The  fact  that  a  mu- 
nicipality possesses  Inherently  or  by  statute 
police  powers  does  not  mean  that  It  may  en- 
gage In  all  those  avocations  or  businesses 
wherein  It  has  such  power ;  It  merely  means 
that  it  has  power  to  regulate  the  business 
o¥  others.  Following  closely  in  Its  defini- 
tion what  was  said  by  Gantt,  J.,  In  State 
ex  rel.  v.  St  Louis,  216  Mo.  loc.  dt.  90,  115 
S.  W.  584,  the  Supreme  Court  of  Minnesota 
In  the  case  of  Blppe  v.  Becker,  56  Minn. 
100,  57  N.  W.  831,  22  L.  B.  A.  857,  said  this: 

"As  understood  in  American  constitutional 
law,  the  term  [police  power]  means  simply  the 
power  of  the  state  to  impose  those  restraints 
upon  private  rights  which  are  necessary  for  the 
general  welfare  of  all,  and  is  but  the  power  to 
enforce  the  maxim,  'Sic  ntere  tuo  ut  alienum 
non  i-adas.' " 

.  Without  further,  we.  are  of  the  opinion 
that  the  business  of  making  and  selling 
fee  by  Kansas  City  to  the  Inhabitants  of  that 
city  is  not,  under  the  situation  shown  by 
the  conceded  facts,  so  far  a  public  purpose 
as  to  warrant  the  expenditure  therein  of 
public  money  obtained  as  the  proceeds  of 
municipal  bonds,  the  payment  of  which,  with 
the  interest  thereon,  must  be  met  by  the 
levy  and  collection  of  public  taxes. 

It  follows  that  our  alternative  writ  was, 
as  to  the  first  count  of  the  petition  lmprov- 
ldently  Issued,  and  should  be  quashed;  but 
that  the  failure  and  refusal  of  respondent 
to  perform  his  official  duties  touching  the 
bonds  for  fire  protection,  as  set  forth  in  the 
second  count  of  the  petition,  are  without 
legal  warrant  or  excuse.  As  to  said  second 
count  of  the  petition  of  relator,  therefore, 
our  alternative  writ  should  be  made  peremp- 
tory. Let  It  be  so  ordered. 
•  All  concur,  except  WOODSON,  J.,  who 
dissents   In  separate  opinion. 

WOODSON,  J.  (dissenting).  I  dissent 
from  the  majority  opinion  to  so  far  as  It 
holds  that  Kansas  City  has  no  power  or  au- 
thority, under  the  Constitution,  to  construct 
and  operate  an  ice  plant,  and  sell  Ice  there- 
from to  the  citizens  of  the  city,  and  that  it 
has  no 'power  to  issue  bonds  of  the  city  for 
the  purpose  !of  sale,  and  with  the  proceeds 
thereof  to  construct  and  operate  such  a  plant 
for  said  purpose. 

In  dlfesentlng  I  approach  the  legal  proposi- 
tions underlying  the  questions  presented  for 
determination  from  a  totally  different  angle 
from  that  which  my  learned  Brother  views 
the  case,  and  that  is  this: 

When  we  pause  for  a  moment  and  con- 
template what  a  great  elty  Is,  Its  tremendous 
requirements,  and  the- incalculable  beneficence 
Ice'  constantly  brings  to'  Its  teeming-  masses 
of  humanity,  we  are  enabled  at  a  glance-  to 


see  and  understand  the  great  and  far -reach- 
ing effects  the  questions  under  consideration 
bear  upon  the  well-being  and  public  health  of 
a  great  municipality. 

Such  cities  are  spread  over  many  thou- 
sands of  acres  of  land,  laid  out  in  lots  and 
blocks,  streets  and  alleys,  avenues,  parks, 
and  public  places.  In  the  densely  populated 
portions  the  streets,  avenues,  eta,  are  Im- 
proved— paved  with  brick,  stone,  asphalt,  or 
other  materials,  which  are  great  conductors 
and  retainers  of  heat,  and  upon  these  lota 
and  blocks  thousands  and  tens  of  thousands 
of  buildings  are  constructed,  from  one  to 
many  stories  In  height,  composed  of  wood, 
stone,  brick,  iron  and  steel,  all  of  which  are 
also  good  conductors  and  retainers  of  heat- 
Most  of  the  buildings  contain  stoves,  thou- 
sands have  heating  plants,  and  thousands  of 
others  have  furnances,  steam,  or  electrical 
plants,  all  of  which  generate  large  volumes 
of  heat,  and  all  of  these  buildings  are  oc- 
cupied as  homes,  shops,  factories,  stores, 
banks,  counting  bouses,  etc.  During  the 
hot  summer  months,  while  the  Interior  of 
these  structures  are  heated  up  to  the  various 
degrees  for  the  purposes  for  which  they  are 
used,  and  the  hot,  scorching  sun  Is  pouring 
forth  Its  burning  rays  upon  their  exterior, 
roofs  and  walls,  augmented  with  the  stifling 
heat,  dust,  and  vapors  arising  from  the  busy 
bustling  streets  and  alleys,  one  can  fully  ap- 
preciate the  terrible  heat,  and  the  great  suf- 
fering of  man  and  beast  that  is  necessarily 
Incident  thereto,  under  tile  most  favorable 
circumstances,  and  if,  in  addition,  the  teem- 
ing masses  of  men,  women,  and  children  who 
reside  therein  should  be  deprived  of  ice,  cold 
drinks,  and  refrigeration,  famine,  pestilence, 
and  death  would  follow  in  its  wake.  Ice 
cools  the  brow  of  the  feverish  and  quenches 
the  thirst  of  the  sick  and  dying;  it  preserves 
sweet  and  fresh  the  milk  for  the  babies,  their 
staff  of  life,  as  well  as  the  milk,  butter,  meat, 
poultry,  eggs,  and  vegetables  of  all  kinds. 
Without  Ice,  milk  would  sour,  butter  become 
rancid,  meat  and  poultry  tainted  and  spoiled, 
eggs  strong,  and  all  kinds  of  vegetables  would 
become  stale,  insipid,  and  unpalatable,  if 
not  decayed,  all  breeding  microbes,  bacteria, 
disease,  and  death.  This  may  not  be  true 
in  the  same  degree  in  the  rural  district  and 
smaller  towns  and  cities,  where  the  air  Is 
pure  and  circulates  unobstructed,  and  shade 
Is  In  abundance,  the  heat  not  nearly  so  great 
or  intense,  and  where  all  provisions  may  he 
bad  at  home,  or  from  near  by,  fresh  and  pure ; 
but  not  so  with  great  cities  abounding  with 
hundreds  of  thousands,  yea,  millions,  of 
people  who  subsist  from  day  to  day  upon  the 
transportation  of  every  morsel  of  food  eaten 
and  every  glass  of  milk  drunk.  Tea,  more 
than  that,  most  of  the  things  mentioned  must 
be  transported  so  far,  hundreds  of  miles,  yes, 
many  of  them  thousands  of  miles,  that  trans- 
portation must  be  had  in  the  refrigerating 
cars,  and  given, the  right  of  way  on  the  wings 
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of  lightning  expresses,  otherwise  they  would 
spoil  before  reaching  their  destination;  and 
after  reaching  their  destination,  whether  in 
the  hands  of  the  wholesaler,  retailer,  er  con- 
sumer, they  must  again  be  placed  in  refrig- 
eration, else  they  become  unwholesome,  spoil- 
ed, and  dangerous  to  the  public  and  private 
health  of  the  city.  Moreover,  It  Is  common 
knowledge  that  In  large  cities  even  a  scar- 
city of  ice  causes  babies  to  die  like  flies,  to 
say  nothing  of  hundreds  of  others  who  are 
old,  sick,  and  infirm,  who  must  live  up- 
on milk,  butter,  eggs,  and-  other  perishable 
provisions. 

These  things  are  so  well  known  to  every 
man  and  woman  who  live  In  large  cities  It 
would  seem  a  useless  waste  of  time  to  press 
the  matter  further  upon  the. attention  of  the 
court 

I  know  of  no  greater  calamity  that  could 
befall  the  large  cities  of  this  state  and  conn- 
try  than  to  deprive  them  of  ice;  in  one  week, 
I  dare  say,  food  stuffs  would  double  and 
treble,  and  sickness,  disease,  and  death  would 
multiply  with  leaps  and  bounds.  To  all  such 
cities  ice  has  become  a  prime  necessity,  the 
equal  to  any  of  them  and  superior  to.  most ; 
for  without  It  some  of  the  others  cannot  be 
had,  and  many  of  them  only  in  an  unhealthy 
and  deplorable  condition. 

It  is  no  longer  a  debatable  question  that 
Ice  is  strongly  conducive  to  the  public  health 
and  well-being  of  our  large  cities,  and  to  hold 
that  the  Constitution  prohibits  them  from 
preserving  the  public  health  and  well-being  la 
to  face  about  and  deny  that  which  we  hove 
been  writing  upon  that  subject  In  this  state 
for  almost  a  century,  and  flies  Into  the  very 
teeth  of  section  2  of  article  2  of  the  Bill  of 
Bights,  which  provides  that  "the  people  of 
this  state  have  the  inherent,  sole  and  ex- 
clusive right  to  regulate  the  internal  govern- 
ment and  police  thereof.  *  *  *"  The 
word  "police,"  as  used  in  this  provision  of 
the  Constitution,  means,  as  defined  by  Mr. 
Webster: 

"The  internal  organization  or  regulation  of  a 
state,  the  control  and  regulation  of  a  community 
or  state  through  the  exercise  of  the  constitution- 
al, power  of  government;  especially  such  con- 
trol and  regulation  with'  respect  to  matters 
affecting  the  general  comfort,  health,  morals, 
safety,  or  prosperity  of  the  public." 

The  constitutional  provisions  cited  and  re- 
lied upon  by  my  learned  Associate  in  sup- 
port of  the  position  taken  by  him  in  the  ma- 
jority opinion  have,  in  my  opinion,  no  appli- 
cation whatever  to  the  facts  of  this  case.  I 
say  this  for  the  reason  that  if  I  am  correct 
in  the  views  expressed  regarding  the  impor- 
tant factor  ice  contributes  to  the  well-being 
and  general  health  of  our  large  cities,  then 
its  production,  sale,  and  distribution  to  their 
citizens  would  not  be  a  private  enterprise, 
but  public  in  the  highest  degree  and  sense  of 
Chat  term,  and  therefore  the  expenditure  of 


the  revenue*  of  the  city  for  Chose  purposes 
would  likewise  be  for  public  purposes  and 
not  for  private  use  or  gain. 

Moreover,  I  have  always  understood,  and 
In  my  opinion  It  1b  no  longer  a  debatable 
question  In  this  state  and  country,  that  all 
laws  enacted  for  the  preservation  of  the  pub- 
lic health  and  well-being  of  a  city  or  state 
are  derived  from  the  pollee  power  of  the 
state,  and  that  it  is  an  inherent  attribute  of 
sovereignty,  and  is  unabridged  by  any  con- 
stitutional provision  that  can  be  found  In  the 
state  or  federal  Constitution.  This  is  the 
express  provision  of  section  2  of  article  2 
of  the  Bill  of  Rights,  before  quoted,  and  the 
unqualified  ruling  announced  by  this  court  In 
banc  in  the  case  of  City  of  St.  Louis  v.  Pub- 
lic Service  Commissions;  207  S.  W.  TOO  (not 
yet  officially  reported). 

In  the  light  of  these  constitutional  pro- 
visions, it  cannot  be  said  that  the  Legislature 
is  prohibited,  or  In  any  degree  trammeled,  in 
its  sovereign  power  to  enact  such  laws  for 
the  promotion  of  the  pupil?  good  and  health 
of  our  cities  and  state  as  it  may  deem  best; 
and  if  ice  and  refrigeration  are  conducive  to 
those  ends — which  in  my  opinion  they  are — 
then,  as  a  matter  of  course,  the  laws  au- 
thorizing Kansas  City  to  issue  and  sell  the 
bonds  In  question  for  the  purposes  mentioned 
are  constitutional  and  valid,  and  the  re- 
spondent should  be  ordered  to  issue  the  same, 
and,  in  my  opinion,  a  mandatory  writ  of  man- 
damus should  be  issued  as  prayed. 

For  these  reasons  I  dissent  from  the  ma- 
jority opinion. 


(277  Mo.  »4) 

STATE  ex  rei  BUCKNER,  Judge,  v.  ELLI- 
SON et  aL,  Judges.     (No.  20981.) 

(Supreme  Court  of  Missouri,   in   Banc.     Feb. 

15,  1019.     Motion  for  Rehearing  Denied 

March  16,  191fl.) 

1.  Prohibition  «=»28— Question  Present- 
ed—Sufficiency  of  Evidence. 

On  proceeding  by  writ  of  prohibition.  Court 
of  Appeals  was  concerned  merely  with  question 
whether  circuit  court  had  jurisdiction  to  hear 
and  determine,  in  first  Instance,  matter  then 
pending  before  it,  and  question  of  sufficiency  of 
evidence  presented  on  hearing  before  circuit 
court  was  not  properly  before  Court  of  Appeals. 

2.  Prohibition  €=»10(2)  —  Jurisdictional 
Question— Evidence  to  Support  Nunc  pro 
Tunc  Order. 

Question  of  sufficiency  of  written  minute 
evidence  on  judge's  docket  to  support  requested 
order  correcting  judgment  nunc  pro  tunc  of  cir- 
cuit court  was  not  jurisdictional  question,  in 
proper  sense,  inquirable  into  by  Court  of  Ap- 
peals on  proceeding  by  writ  of  prohibition,  but 
was  question  involving  merely  interpretation 
and  application  of  strict  rule  of-  evidence  ap- 
plicable to  hearings  on  motions  for  orders  nuns 
pro  tuna 
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S.  APPEAL  AND  Error    <J=s440— Courts    «=» 
114— Control    07    Records— Jurisdiction 
After  Term  and  Appeal. 
A  court  at  any  subsequent  term,  or  even 
after  an  appeal  taken,  has  jurisdiction  of  its 
own  records,  and  consequently  to  entertain  mo- 
tion for  correction  of  its  judgments  nunc  pro 
tunc. 

4.  Prohibition  4J=»11— Correction  of  Er- 
rors. 

Purpose  of  "writ  of  prohibition  is  not  to 
correct  errors,  but  to  prevent  a  usurpation  of 

jurisdiction. 

5.  Appeal  and  Error  ft..,  >  110— Transfer  or 
Cause— Correction  of  Record-^Jubisdio- 
tion  of  Lower  Court. 

Circuit  court,  on  motion  to  correct  its  judg- 
ment nunc  pro  tunc  after  appeal,  in  the  first 
instance,  at  least,  had  jurisdiction  to  pass  on 
sufficiency  of  record  evidence  offered  in  support 
of  motion,  as  well  as  jurisdiction  over  record 
sought  to  be  corrected,  and  jurisdiction  to  en- 
tertain motion. 

Certiorari  by  the  State,  on  the  relation  of 
Thomas  B.  Buekner,  Judge  of  Division  1  of 
the  Circuit  Court  of  Jackson  County,  Mis- 
souri, against  James  Ellison  and  others, 
Judges  of  the  Kansas  City  Court  of  Appeals. 
Record  and  judgment  of  the  Court  of  Appeals 
gnashed. 

This  Is  an  original  proceeding  by  certiorari, 
which  seeks  to  quash,  on  the  ground  that  it 
conflicts  with  controlling  previous  decisions 
of  this  court,  an  opinion  of  the  Kansas  City 
Court  of  Appeals  in  the  case  of  State  ex 
rel.  Alkln,  Relator,  v.  Buekner,  Respondent 
The  opinion  in  the  above  case  is  published  in 
203  S.  W.  at  pa?o  242.  Hon.  Thomas  B. 
Buekner,  the  relator  In  the  case  at  bar,  was 
respondent  in  that  case,  and  Is  the  Judge  of 
division  1  of  the  circuit  court  of  Jackson 
comity,  Mo. 

The  case  In  which  the  Kansas  City  Court 
of  Appeals  delivered  the  alleged  conflicting 
opinion  was  an  original  proceeding  In  pro- 
hibition, which  sought  to  prohibit  Judge 
Buekner  from  taking  further  judicial  action 
npon  a  motion  then  pending  before  him  which 
prayed  the  correction  of  a  Judgment  of  said 
circuit  court  by  order  nunc  pro  tunc. 

The  Court  of  Appeals  held  that  Judge 
Buekner  was  without  jurisdiction  to  pro- 
ceed In  the  matter  then  pending  before  him, 
and  ordered  that  the  preliminary  rule  in 
prohibition  be  made  absolute. 

Thereafter  Judge  Buekner,  as  relator,  In- 
stituted the  certiorari  proceeding  here. 

The  facts  stated  In  the  opinion  of  the  Court 
of  Appeals  which  throw  light  upon  the  pro- 
ceeding then  pending  In  the  circuit  court 
may  be  summarized  as  follows: 

One  William  H.  Alkln,  as  plaintiff,  institut- 
ed in  said  .circuit  court  an  action  for  dam- 
ages against  the  Sidney  Steel  Scraper  Com- 
pany and  Samuel  B.  Strother,  administrator 


of  the'  estate  of  one  Tomltnson,  deceased,  as 
defendants. 

The  action  for  damages  proceeded  to  final 
Judgment. 

The  memoranda  entered  npon  the  judge's 
docket,  in  the  handwriting  of  Judge  Buek- 
ner, who  tried  the  case,  was  as  follows: 

"William  H.  Akin  v.  Tomlinson  and  Sidney 
Steel  Scraper  Company.  Walsh  &  L.  Conrad, 
S.  &  W.  December  5,  1916.  At  close  of  case 
court  directs  a  verdict  for  defendant  Sidney 
Steel  Scraper  Company.  Plaintiff  dismisses  as 
to  S.  B.  Strother,  Adm'r." 

The  minutes  kept  by  the  clerk  of  the  cir- 
cuit court  were  as  follows  : 

"7086S— Akin  v.  Sidney  Steel  Scraper  Com- 
pany et  aL  By  leave  of  court  plaintiff  amends 
petition  by  reducing  the  amount  sued  for  to 
$7,000.00.  Defendant  Sidney  Steel  Scraper 
Company  excepts. 

"Plaintiff  dismisses  as  to  Samuel  B.  Strother, 
administrator  of  estate  of  J.  C.  Tomlinson,  de- 
ceased. 

"At  close  of  plaintiff's^  evidence,  under  in- 
structions given  by  the  court,  the  jury  return- 
ed the  following  verdict,  to  wit: 

"*We,  the  jury,  find  the  issues  for  the  de- 
fendant Sidney  Steel  Scraper  Company. 

4"H.  A.  Kelly,  Foreman.' 

"Judgment  accordingly." 

The  judgment  entered  by  the  clerk  was  as 
follows: 

"Now,  on  this  day  again  come  the  parties  in 
this  cause,  and  also  comes  the  jury  herein,  and 
now  plaintiff,  by  leave  of  court,  amends  his 
petition  by  reducing  the  amount  sued  for  to 
seventy-five  hundred  dollars ;  to  which  action 
in  permitting  said  defendant  Sidney  Steel 
Scraper  Company  excepts. 

"And  now  plaintiff  dismisses  this  cause  as 
to  defendant  Samuel  B.  Strother,  administrator 
of  the  estate  of  J.  C.  Tomlinson,  deceased. 

"Wherefore  it  is  ordered  and  adjudged  by  the 
court  that  this  cause  be,  and  the  same  is  here- 
by, dismissed  as  to  defendant  Samuel  B.  Stroth- 
er, administrator  of  the  estate  of  J.  C.  Tom- 
linson, deceased,  and  that  the  said  defendant 
have  and  recover  of  and  from  plaintiff  his  costs 
herein,  and  have  execution  therefor ;  and  at  the 
close  of  plaintiff's  evidence,  under  the  instruc- 
tion given  by  the  court,  the  said  jury  returned 
the  following  verdict,  to  wit: 

"  'We,  the  jury,  find  the  issues  for  the  de- 
fendant Sidney  Steel  Scraper  Company. 

"  'H.  A.  Kelly,  Foreman.' 

"Wherefore  it  is  ordered  and  adjudged  by 
the  court  that  plaintiff  take  nothing  by  this 
suit,  and  that  defendant  Sidney  Steel  Scraper 
Company,  have  and  recover  of  and  from  plain- 
tiff its  costs  herein,  and  have  execution  there- 
for." 

Alkln,  the  plaintiff  therein,  appealed  from 
said  Judgment,  and  the  appellate  court,  hold- 
ing that  the  circuit  court  had  erred  in  giv- 
ing the  peremptory  instruction,  reversed  the 
Judgment,  and  remanded  the  cause  for  trial. 

After  the  mandate  of  the  appellate  court 
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had  reached  the  Circuit  court,  said  Sidney 
Steel  Scraper  Company,  the  then  sole  remain- 
ing defendant  In  said  cause,  filed  a  motion 
in  said  circuit  court,  asking  for  an  order 
nunc  pro  tunc  changing  or  transposing  the 
record  judgment  ao  that  the  portion  showing 
a  dismissal  as  to  Strothev,  Adm'r,  would 
appear  after  that  portion  which  showed  a 
directed  verdict  for  the  defendant  Sidney 
Steel  Scraper  Company,  so  that  (as  contended 
by  the  movant)  it  might  speak  the  truth,  and 
be  In  conformity  with  the  memoranda  upon 
the  Judge's  docket. 
In  substance  the  Court  of  Appeals  held: 
0)  That  the  Judgment  entered  upon  the 
record  by  the  clerk  of  a  court  of  record  1b 
presumed  to  be  the  judgment  rendered  by  the 
court,  and  such  presumption  cannot  be  qual- 
ified by  the  recollection  of  the  judge  or  wit- 


(2)  That  there  is  nothing  in  the  judge's 
docket  to  overcome  the  above  presumption. 

(3)  That  respondent  (Judge  Buckner,  the 
relator  here),  under  the  facts  shown,  was 
without  Jurisdiction  to  determine  the  matter, 
and  should  be  prohibited  from  taking  fur- 
ther action  therein. 

John  D.  Wendorff,  of  Kansas  City,  for  re- 
lator. 

Walsh  &  Aylward,  of  Kansas  City,  for  re- 
spondents. 

WILLIAMS,  J.  (after  stating  the  facts  as 
above).  I.  Upon  a  careful  review  of  the 
matter  it  would  appear  that  the  learned 
Judges  of  the  Court  of  Appeals  may  have 
fallen  into  the  error  of  treating  the  case  as 
though  a  review  of  the  proceeding  before 
the  circuit,  court  were  before  them  upon  ap- 
peal. 

II,  2]  The  question  of  the  sufficiency  of  the 
evidence  presented  upon  the  hearing,  before 
the  circuit  court  was,  however,  not  properly 
before  the  appellate  court  for  discussion. 
Upon  its  proceeding  by  writ  of  prohibition  It 
was  concerned  merely  with  the  question  of 
whether  or  not  the  ^circuit  court  had  Juris- 
diction to  hear  and  determine,  in  the  first 
instance,  the  matter  then  pending  before  It. 
The  question  of  the  sufficiency  of  the  written 
evidence  to  support  the  requested  order  nunc 
pro  tunc  was  not  a  jurisdictional  question  in 
the  proper  sense,  but  a  question  Which  would 
involve  nothing  more  than  the  Interpretation 
and  application  of  a  strict  rule'  of  evidence 
applicable  to  hearings  upon  motions  for  or- 
ders nunc  pro  tunc. 

That  the  sufficiency  or  Insufficiency  of  the 
minutes  in  a  judge's  docket  to  justify  the 
court  in  correcting  its  record  by  an  order 
nunc  pro  tunc  la  a  question  of  evidence  rath- 
er than  one  of  Jurisdiction  is,  we  think, 
clearly  apparent  from  the  language  employ- 
ed in  previous  rulings  of  this  court. 

In  the  early  case  of  Jones  v.  Insurance  Co., 
55  Mo.  342,  loc.  dt  344,  it  was  salS: 


"Since  this  case  came  here:  by  an  appeal,  an 
amendment  nunc  pro  tunc  of  the  judgment  orig- 
inally entered  was  made  in  the  circuit  court, 
correcting  errors  in  the  original  entry  made  by 
the  clerk.  This  was  done  on  motion  after  due 
notice  to  the  opposite  party;  and,  the  correc- 
tion having  been  •  •  •  made,  we  will  pre- 
sume (no  showing  having  been  made  in  the  ap- 
pellate court)  that  the  court  had  efficient  evi- 
dence in  iU  record*  to  authorize  tbe  change  in 
the  entry."    (Parentheses  and  italics  ours.) 

To  the  same  effect  are  Bank  v.  Allen,  68 
Mo.  474,  loc.  cit.  476 ;  Belkin  v.  Rhodes,  76 
Mo.  643,  lot  dt  652. 

In  the  case  of  Board  of  Ministerial  Relief, 
etc.,  v.  Drummond,  167  Mo.  54,  loc.  cit  60,  61, 
66  S.  W.  930,  931,  we  find  the  following  lan- 
guage: 

"The  decree  of  a  court  of  general  jurisdiction 
duly  entered  of  record  imports  verity,  and  can- 
not be  changed  or  altered  on  the  ground  of 
clerical  mistake,  except  by  evidence  contained  in 
some  written  record,  minute  entry,  memoran- 
dum, or  paper  in  the  case.  •  •  •  The  facts 
alleged  in  the  petition  (here  the  correction  was 
sought  by  a  bill  in  equity)  are  only  those  upon 
which  might  have  been  predicated  on  applica- 
tion by  motion  and  notice  for  the  same  relief, 
by  an  order  *  *  *  nunc  pro  tunc,  and  the 
rules  of  evidence  in  such  case  cannot  be  changed 
by  filing  a  petition  and  calling  it  a  bin  in  equi- 
ty."    (Parentheses  and  italics  ours.) 

To  the  same  effect  are  the  following  cases: 
Railroad  v.  Holschlog,  144  Mo.  253,  loc.  cit 
256,  45  S.  W.  1101,  66  Am.  St.  Rep.  417; 
Young  v.  Young,  165  Mo.  624,  loc  cit 
630,  65  S.  W.  1016,  88  Am.  St.  Rep.  440; 
Becher  v.  Denser,  169  Mo.  159,  loc.  dt  165, 
69  S.  W.  363;  Burnside  v.  Wand,  170  Mo. 
531,  loc.  dt  542,  71  8.  W.  337,  62  L.  R.  A. 
427. 

In  the  case  of  Collier  v.  Lead  Co.,  208  Mo. 
246,  loc.  dt  278,  106  8.  W.  971,  979,  Graves 
J.,  speaking  for  Division  1,  said: 

"If  it  appears  that  the  court  has  jurisdiction 
of  the  subject-matter  and  of  the  parties,  as 
shown  in  this  case,  a  nuno  pro  tunc  judgment 
cannot  be  attacked  in  a  collateral  proceeding 
on  the  ground  that  there  wot  no  evidence  to 
support  it." 

The  following  propositions  have  also  be- 
come well  settled  by  previous  rulings  of  this 
court,  to  wit: 

[3]  A  court  may  by  an  appeal  lose  juris- 
diction of  a  cause,  but  it  does  not  thereby 
lose  Jurisdiction  over  its  own  records.  At 
any  subsequent  term,  and  even  after  an  ap- 
peal has  been  taken,  the  court  which  has 
Jurisdiction  of  the  record  has  Jurisdiction  to 
entertain  a  motion  for  correction  of  Its  judg- 
ments by  nunc  pro  tunc.  Johnston  v.  Ragan, 
265  Mo.  420,  loc.  dt.  441,  178  S.  W.  159,  and 
cases  therein  cited;  Exchange  National  Bank 
v.  Allen,  68  Mo.  474,  loc.  dt.  486;  De  Kalb 
County  ▼.  Hixon  et  al.,  44  Mo.  841; 

[4]  The  purpose  of  tbe  use  of  the  writ  of 
prohibition  is  "not  to  correct  errors,  but  to 
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prevent  a  usurpation  of  Jurisdiction."  State 
ex  rel.  Graham  v.  Seehorn,  246  Mo.  641,  lot 
cit.  559, 151  S.  W.  716,  721 ;  State  ex  rel.  v. 
Stobie,  194  Mo.  14,  loc.  cit  45  and  52,  92  S. 
W.  191,  and  cases  therein  cited. 

"It  Is  this  very  right  to  hear,  determine, 
and  decide,  whether  rightfully  or  wrongfully, 
that  we  denominate  Jurisdiction. "  State  ex 
rel.  Johnson  et  al.  v.  Wlthrow,  108  Mo.  1, 18 
S.  W.  41. 

[6], From  the  authorities  above  quoted  It 
will  appear  that  division  1  of  the  circuit 
court  of  Jackson  county  had  Jurisdiction  over 
the  record  sought  to  be  corrected,  and  also 
had  Jurisdiction  to  entertain  the  motion  for 
an  order  nunc  pro  tunc,  and,  in  the  first  In- 
stance at  least,  had  the  Jurisdiction  to  pass 
upon  the  sufficiency  of  the  record  evidence 
offered  in  support  of  said  motion. 

The  opinion  of  the  Court  of  Appeals  In 
holding  that  the  writ  of  prohibition  was 
available  under  the  facts  shown  clearly  con- 
flicts with  the  principles  of  law  stated  in  the 
authorities  cited  above,  and  for  that  reason 
should  be  quashed. 

In  the  recent  case  of  State  ex  rel.  Lusk  et 
al.  v.  Ellison  et  al.,  271  Mo.  463,  loc.  cit.  474, 
196  S.  W.  1088,  1091,  Graves,  C.  J.,  speaking 
for  the  court  en  banc  of)  the  question  of  con- 
flict of  opinion  under  review  by  certiorari, 
said: 

"'Grey  mule*  eases  as  to  facts  are  not  re- 
quired. It  is  sufficient  that  on  a  given  state  of 
facts  the  holding  of  the  appellate  court  contra- 
venes well-established  rulings  in  law  or  equity 
as  made  by  this  court." 

II.  We  have  refrained  from  expressing 
any  view  as  to  the  sufficiency  or  insufficiency 
of  the  evidence  to  support  an  order  nunc 
pro  tunc  correcting  the  judgment  in  the  cir- 
cuit court.  That  privilege  must  first  be  ac- 
corded the  learned  circuit  court.  TJp  to 
date  that  court  has  never  had  the  opportuni- 
ty of  Judicially  determining  the  matter.  Aft- 
er the  matter  has  been  determined  by  that 
wart  It  would  then  be  proper  for  an  appel- 
late court,  before  whom  the  matter  was  prop- 
erly brought  for  review,  to  render  a  decision 
thereon.  Any  discussion  of  the  matter  now 
would  rise  to  no  higher  standard  than  mere 
dictum. 

From  the  foregoing  discussion  in  para- 
graph 1  above  it  follows  that  the  record  and 
Judgment  of  the  Court  of  Appeals  should  be 
quashed.    It  is  so  ordered. 

BOND,  C.  J.  (concurring).  This  Is  an  ap- 
plication by  certiorari  to  quash  the  record 
and  Judgment  of  the  Kansas  City  Court  of  Ap- 
peals. Under  the  rule  of  law  established  by 
my  Brethren,  against  my  dissent,  this  court 
has  power,  under  the  Constitution,  to  quash 
Judgments  of  the  Courts  of  Appeals  whenever 
such  Judgment  conflicts  with  the  last  previ- 
ous ruling  of  this  court.   In  the  present  case 


the  Kansas  City  Court  of  Appeals  held,  In 
effect,  that  a  circuit  judge  had  no  power,  upon 
the  record  data  before  him,  contained  in  the 
minutes  made  on  his  docket  and  the  clerk's 
minutes  and  entry  of  judgment,  to  entertain 
an  application  for  a  nunc  pro  tunc  entry  to 
make  the  judgment  and  orders  conform  to 
those  which  were  actually  made  and  given 
at  the  time.  Of  course  that  was  error  on  the 
part  of  the  Kansas  City  Court  of  Appeals, 
for  the  power  to  hear  and  determine  such  mo- 
tions is  Inherent  in  the  circuit  court.  This  is 
what  I  understand  the  opinion  of  my  learned 
Brother  WILLIAMS  holds. 

Because  of  the  conflict  thus  pointed  out  by 
him,  and  because,  while  the  present  scope  of 
review  by  certiorari  subsists,  it  Is  the  duty 
of  all  the  members  of  this  court  to  enforce  It 
(State  ex  rel.  v.  Robertson,  264  Mo.  loc.  cit. 
670,  175  S.  W.  610),  I  concur  In  the  quashal 
of  the  judgment  in  conformity  to  the  Con- 
stitution as  expounded  by  my  Brethren,  al- 
though I  do  not  personally  think  their  con- 
struction of  the  Constitution  is  correct.  I 
therefore  concur  for  conformity  only. 


JAMISON  v.  VAN  AUKEN.    (No.  19584.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

March  1,  1919.    Rehearing  Denied 

March  28,  1919.) 

1.  Reformation  or  Instruments  <S=»17(1>— 
Inadvertent  Omission— Sale  or  Land. 

Where  an  agreement  whereby  defendant  was 
to  pay  for  land  to  be  occupied  by  ditches  was 
made,  but  was  inadvertently  omitted  from  the 
written  contract  of  sale,  the  contract  should  be 
reformed. 

2.  Vendob  and  Purchases  «=»130(7)— "Good 
Merchantable  Title"  —  Adverse  Posses- 
sion. 

Plaintiff  vendor,  by  showing  a  perfect  record 
title  to  1,050  acres  covered  by  contract  of  sale, 
and  a  fee-simple  title  to  the  remaining  220  acres 
by  adverse  possession,  under  the  10,  24,  and  30 
years  statute,  would  show  a  "good  merchantable 
title,"  within  contract  requiring  him  to  furnish 
an  abstract  showing  such  title.  (Per  Woodson 
and  Graves,  JJ.) 

8.  Vendor  and  Purchaser  «=>130(7)— Title 
bt  Adverse  Possession. 
Specific  performance  of  contract  of  sale  of 
1,270  acres  of  land,  plaintiff  vendor  to  furnish 
an  "abstract  showing  good  merchantable  title," 
will  not  be  denied  though  the  abstract  furnished 
does  not  technically  show  a  record  title  in  plain- 
tiff to  220  acres,  where  the  uncontradicted  evi- 
dence shows  that  plaintiff  had  acquired  fee- 
simple  title  to  220  acres  by  adverse  possession 
under  10,  24,  and  30  years  statutes.  (Per  Wood- 
son and  Graves,  JJ.) 
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4.  Vendor  and  Pueohaseb  «=al40~PURrOBE 

OF  ABSTRACT  OF  TITLE. 

The  pnrpose  of  an  abstract  of  record  of  the 
title  is  sot  simply  to  show  that  the  paper  title 
is  perfect  as  it'  appears  of  record,  bat  that  ven- 
dor has  actual  title.  (Per  Woodson  and  Graves, 
JJ.) 

5.  Vendor  and  Purchases  <8=»  130(2)— -Good 
Merchantable  Title— What  Constitutes. 

Contract  requiring  vendor  to  furnish  an  "ab- 
stract showing  good  merchantable  title"  does 
not  condemn  a  title  for  lack  of  record  evidence, 
•r  require  a,  party  to  accept  a  title  if  it  is  cloud- 
ed by  another  title,  lien,  or  incumbrance  outside 
of  the  record  title.  (Par  Woodson  and  Graves, 
JJ.) 

6.  Vendob  and  Purchases  fl=»180(7)— Tttlb 
—Adverse  Possession. 

While,  under  contract  requiring  vendor  to 
furnish  an  "abstract  showing  good  merchantable 
title,"  the  purchaser  will  not  be  compelled  to 
accept  a  title  when  there  is  any  reasonable  doubt 
as  to  the  title  acquired  by  adverse  possession, 
the  vendor  is  not  required  to  show  such  a  title 
beyond  a  reasonable  doubt.  (Per  Woodson  and 
Graves,  JJ.) 

7.  Specific  Performance  <S=>12— Defense— 
Defective  Title  —  Retaining  Possession 
of  Land. 

Specific  'performance  of  contract  for  sale  of 
1,270  acre*  of  land  will  not  be  denied  plaintiff 
vendor  as  against  defense  that  his  title  to  220 
acres  thereof  is  defective,  where  defendant  pur- 
chaser retains  possession  of  the  entire  tract,  and 
refuses  to  pay  the  balance  of  the  purchase 
money. 

8.  Subrogation  dj=»18— Payment  bt  Vendob. 

Where  purchaser,  who  as  part  of  purchase 
price  assumed  and  agreed  to  pay  debts  of  vendor 
secured  by  trust  deeds  on  part  of  the  land  con- 
veyed to  two  banks,  refused  to  pay  debts  when 
due  after  demand,  vendor  who  made  payment  is 
entitled  to  be  subrogated  to  the  rights  of  the 
hanks.  . 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty;   Edgar  B.  Woolfolk,  Judge. 

Bill  by  William  D.  Jamison  against  Frank 
Van  Auken.  Decree  for  defendant,  and 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

This  is  a  bill  in  equity,  consisting  of  two 
counts,  the  first  asking  for  a  reformation  of 
a  written  contract  by  which  the  plaintiff 
agreed  to  sell  to  the  defendant  14870  acres  of 
land  situate  in  the  county  of  Lincoln  and 
state  of  Missouri,  and  the  second  prays  for 
the  specific  performance  of  the  contract  as 
reformed;  it  also  asks  that  the  plaintiff  be 
subrogated  to  the  rights  of  the  Elsberry 
Banking  Company  and  the  People's  Bank  of 
Troy,  Mo.,  to  have  certain  deeds  of  trust 
conveying  certain  portions  of  said  land  to 
secure  $7,227,  which  the  defendant  assumed 
to  pay  by  the  terms  of  said  contract,  as 
part  of  the  contract  price,  which  he  failed 


to  do  when  due,  by  reason  of  which  the 
plaintiff  was  compelled  to  pay  in  order  to 
protect  said  lands  from  sale  under  said  deeds 
of  trust. 

The  trial  resulted  in  a  decree  for  the  de- 
fendant, and  the  plaintiff  duly  appealed  the 
cause  to  this  court. 

Because  of  the  unusual  issues  presented 
in  this  case  by  the  pleading  and  evidence,  it 
is  thought  best  to  state  the  substance  of  pe- 
tition and  answer  and  the  finding  and  Judg- 
ment  of  the  court 

The  petition,  in  substance,  stated: 

"That  the  plaintiff,  on  and  prior  to  Jane  4, 
1913,  was  the  owner  of,  and  had  a  good  and 
merchantable  title  and  in  possession  of,  the  fol- 
lowing described  real  estate,  situate  in  Lincoln 
county,  Mo.,  to  wit;  All  of  fractional  section  2, 
township  SI,  range  2  east,  except  31  acres  in 
the  northeast  corner  thereof;  all  of  section  11, 
township  SI,  range  2'  east;  and  all  of  the  east 
half  of  section  14,  township  61,  range  2  east. 

That  on  said  4th'  day  of  June  the  plaintiff 
agreed  to  sell  to  the  defendant,  and  the  latter 
agreed  to  purchase,  all  of  said  lands  at  the- fol- 
lowing prices:  For  all  of  said"  lands  in  said 
section  2  at  the  price  and  sum  of  $45.  per  acre, 
and  for  all  of  said  lands  in  said  section  14  at  the 
price-  and  sum  of  $50' per  acre. 

Plaintiff  further  states  that  the  lands  above 
described  are  situated  within  the  boundaries  of 
the  Elsberry  drainage  district,  and  that  at  the 
time  of  making  said  agreement  the.  said  Elsberry 
drainage  district  had  surveyed  and  located  over 
and  in  said  lands  certain  ditches,  drains,  and 
waterways,  and  that  the  location,  extent,  and 
area  of  such  ditches,  drains,  and  waterways 
were  well  known  and  understood  by  said  defend? 
ant,  and  that  the  plaintiff  and  the  defendant,  in 
agreeing  upon  and  estimating  die  value  and 
price  to  be  paid  for  said  land,  took  into  consid- 
eration the  location,  extent,  and  area  of  said 
ditches,  drains,  and  waterways,  and  the  damages 
to  be  assessed  and  paid  by  said  Elsberry  drain- 
age district  therefor,  and  agreed  that  said  de- 
fendant should  pay  for  all  of  the  lands  above  de- 
scribed, including .  the  area  covered  by  such 
ditches,  drains  and  waterways  at  the  prices  per 
acre  as  above  stated,  and  take  such  lands  sub- 
ject to  such  right  as  the  said  Elsberry  drainage 
district  had  or  might  thereafter  acquire  in  the 
lands  covered  by  said  ditches,  drains,  and  water- 
ways as  surveyed  and  located,  and  that  in  lieu 
and  place  of  the  lands  so  covered  by  said  ditches, 
drains,  and  waterways  the  defendant  should  re- 
ceive from  said  Elsberry  drainage  district  all 
damages  assessed  and  paid  therefor,  and  the 
plaintiff  says  that  said  defendant  has  received 
and  accepted  the  damages  so  allowed  and  paid 
by  said  Elsberry  Drainage  District  on  account 
of  said  ditches  and  drains  and  waterways. 

Plaintiff  says  that  the  contract  as  written  and 
signed  by  plaintiff  and  defendant  (a  copy  of 
which  is  attached  hereto),  the  original  not  being 
in  the  possession  or  control  of  the  plaintiff,  does 
not  express  the  whole  agreement  made  by  the 
plaintiff  and  defendant,  in  that  it  fails  and  omits 
to  recite  and  set  out  the  agreement  so  made  be- 
tween the  plaintiff  and  the  defendant  as  above 
stated ;  that  is,  that  defendant  was  to  pay 
plaintiff  for  all  of  said  lands,  including  the  quan- 
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Hty  covered  by  said  ditches,  drains,  and  water- 
ways, at  the  "prices  per  acre  as  above  stated, 
and  take  the  same  subject  to  whatever  right  the 
said  Elsberry  drainage  district  had  or  might 
thereafter  acquire  therein,  and  that  the  failure 
and  omission  to  incorporate  and  insert  the  same 
in  said  written  contract  was  occasioned  by  the 
mutual  mistake  and  oversight  of  the  parties 
and  of  the  scrivener  in  the  preparation  and  writ- 
ing of  said  contract. 

WherefoTe  plaintiff  prays  that  said  contract 
so  written  and  signed  as  aforesaid  be  reformed 
so  as  to  conform  to  and  express  the  true  inten- 
tion and  agreement  of  the  parties  as  above 
stated,  and  for  such  other  relief  as  to  be  con- 
sistent with  the  facts. 

Plaintiff,  for  the  second  count  and  cause  of 
action  herein,  states  that  the  contract  so  signed 
by  plaintiff  and  defendant,  referred  to  in  the 
first  count  of  this  petition,  provides  that  the 
lands  described  in  the  first  count  of  the  petition, 
and  so  contracted  to  be  sold  by  plaintiff  to  de- 
fendant, should  be  surveyed  by  the  surveyor  of 
Lincoln  county,  Mo.,  and  the  quantity  in  each 
of  the  tracts  as  found  by  such  survey  to  be  the 
basis  by  which  to  ascertain  and  determine  the 
aggregate  amount  of  the  purchase  price  of  said 
lands,  and  that  in  pursuance  to  said  provision 

the  plaintiff  did  on  the  ■ day  of ,  1913, 

cause  said  lands  to  be  surveyed  by  the  county 
surveyor  of  Lincoln  county,  Mo.,  and  the  quan- 
tity thereof  found  as  follows:  All  of  fractional 
section  2,  township  51,  range  2  east,  except  81 
.teres  in  the  northeast  corner  thereof,  containing 
804.42  acres;  all  of  section  11,  township  51, 
range  2  east,  containing  635.91  acres;  and  all 
of  the  east  half  of  section  14,  township  51, 
range  2  east,  containing  329.04  acres. 

That  the  total  or  aggregate  value  of  said  lands 
at  the  prices  per  acre  in  accordance  with  said 
survey  was  the  sum  of  $57,223.10.   , 

Plaintiff  says  it  is  further  provided  In  said 
contract  that  plaintiff  should  make  a  general 
warranty  deed  to  said  land,  and  deliver  the 
same  to  John  M.  Gibson  &  Son,  to  be  held  in  es- 
crow, subject  to  the  completion  of  said  contract, 
and  to  furnish  defendant  with  an  abstract  show- 
ing a  good  merchantable  title  to  said  land  on  or 
before  September  1,  1913,  at  which  time,  upon 
the  receipt  of  said  abstract,  it  was  stipulated 
and  agreed  that  said  defendant  would  make  a 
further  cash  payment  to  the  plaintiff  on  the 
purchase  price  of  said  lands  of  the  sum  of 
$5,000,  and  would  assume  as  part  of  the  pur- 
chase price  of  said  lands  whatever  indebtedness 
there  was  on  said  lands,  and  would  make  to 
plaintiff  a  promissory  note  due  five  years  after 
June  4,  1913,  with  6  per  cent  compound  in- 
terest thereon,  secured  by  deed  of  trust  on  said 
land  for  the  remainder  of  the  purchase  price 
of  said  land,  after  deducting  the  cash  payments 
and  the  assumed  indebtedness  against  said  lands. 

Plaintiff  says  that  at  the  time  of  making  said 
contract  there  were  debts  against  said  land  se- 
cured by  deeds  of  trust,  and  which  the  defend- 
ant under  said  agreement  assumed  the  payment 
of  as  a  part  of  the  purchase  price  of  said  land, 
as  follows:  To  the  Northwestern  Mutual  Life 
Insurance  Company  the  sum  of  $10,000,  secured 
by  deed  of  trust  on  the  following  parts  of  said 
land,  viz.,  the  west  fractional  half  of  section 
11,  township  51,  range  2  east,  and  the  southeast 
fractional  quarter  of  section  14,  township  51, 
range  2  east;   to  Mollie  B.  Anderson  and  Lou 


Boone  the  sum  of  $3,000,  secured  by  deed  of 
trust  on  the  following  parts  of  said  land,  vis., 
the  northeast  quarter  of  section  14,  township  51, 
range  2  east)  to  the  People's  Bank  of  Troy  and 
the  Elsberry  Banking  Company  of  Elsberry,  Mo., 
each  the  sum  of  $3,566.50,  or  $7,183  to  both, 
secured  by  the  deed  of  trust  on  the  following 
parts  of  said  land,  viz.,  all  of  fractional  section 
2,  township  51,  range  2  east,  except  SO  acres  in 
the  northeast  corner  thereof;  and  to  B.  L.  Goode 
the  sum  of  $7,000,  secured  by  deed  of  trust  on 
the  following  parts  of  said  land,  vis.,  the  east 
fractional  half  of  section  11,  township  51,  range 
2  east ;  and  it  is  further  agreed  in  said  contract 
that  defendant  shall  pay  all  taxes  or  assess- 
ments, state  and  county,  levee  or  drainage  dis- 
trict taxes  levied  against  said  lands  during  the 
year  1913  and  all  subsequent  years. 

Plaintiff  says  that  he  made  and  executed  a 
general  warranty  deed  to  said  lands  to  the  de- 
fendant, and  delivered  the  same  to  John  M. 
Gibson  &  Son,  to  be  held  in  escrow  until  the 
completion  of  said  contract,  and  that  said  deed 
still  remains  in  the  hands  and  control  of  said 
John  M.  Gibson  &  Son  in  escrow;  but  plaintiff 
says  he  is  not  advised,  and  does  not  now  know, 
whether  the  deed  so  made  by  him  and  held  by 
said  John  M.  Gibson  &  Son  contains  all  the  as- 
sumptions, exceptions,  reservations,  and  condi- 
tions as  agreed  to  between  the  plaintiff  and  de- 
fendant or  not;  and  if  said  deed  does  not  con- 
tain such  assumptions,  exceptions,  reservations, 
and  conditions,  as  agreed  to  by  plaintiff  and 
defendant,  he  offers  and  tenders  and  prays  to  be 
permitted  now  to  make  such  deed  as  will  con- 
form to  the  true  intention  and  agreement  be- 
tween the  plaintiff  and  defendant. 

Plaintiff  further  states  that,  in  pursuance  to 
the  requirement  of  said-  contract,  he  furnished 
said  defendant  with  an  abstract  of  title  to  all 
of  said  lands,  and  that  the  title  thereof,  as 
shown  by  said  abstract  and  the  proofs  submit- 
ted therewith  and  as  a  fact,  is  a  good  merchant- 
able title. 

The  plaintiff  further  states  that  the  defend- 
ant entered  into  the  possession  of  all  of  said 
lands  under  said  agreement  about  June  4,  1913, 
and  has  ever  since  remained  in  the  absolute 
control  and  possession  thereof,  receiving  all 
the  rents  and  profits  thereof. 

Plaintiff  further  says  that  the  defendant  on 
September  2,  1913,  paid  to  plaintiff  the  further 
cash  Bum  of  $7,200  on  the  purchase  price  of 
said  lands,  and  on  June  2,.  1914,  paid  the  plain- 
tiff the  further  sum  of  $1,650.86  to  be  applied 
to  the  interest  due  plaintiff,  to  June  4,  1914, 
but  in  all  other  respects  the  defendant  has 
neglected,  failed,  and  refused  to  comply  with 
said  agreement. 

The  plaintiff  states  that  the  debts  of  said  Peo- 
ple's Bank  and  the  Elsberry  Banking  Company, 
secured  by  deed  of  trust  as  aforesaid,  which  the 
defendant  by  said  agreement  assumed  the  pay- 
ment of,  became  due  and  payable  subsequent  to 
the  time  of  making  said  agreement,  and  that 
said  defendant  neglected,  failed,  and  refused  to 
pay,  discharge,  or  otherwise  take  care  of  said 
debts  and  relieve '  the  plaintiff  from  liability 
thereon,  and  that  by  reason  of  defendant's  fail- 
ure so  to  do  the  plaintiff  was  compelled  to  pay, 
and  did  on  or  about  the  18th  rday  of  June,  1913, 
pay,  the  sum  of  $1,000  on  said  debts,  and  there- 
after, about  September  3,  1913,  pay  the  remain- 
der due  thereon,  to  wit,  the  sum  of  $6,227,  mak- 
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big  the  total  ram  so  paM  by  plaintiff  on  said 
debts  so  assumed  by  defendant  the  sum  of  $7r 
227;  and  the  plaintiff  says  that  by  reason  of 
paying  said  debts  so  assumed  by  the  defendant 
be  became  subrogated  to  all  the  rights  of  said 
People's  Bank  and  said  Blsberry  Banking  Com- 
pany in  the  lien  and  security  under  said  deed 
of  trust  made  to  secure  said  debts  as  aforesaid, 
with  the  right  and  power  to  have  the  same  en- 
forced against  the  lands  in  said  deed  of  trust 
described;  and  the  plaintiff  says  that  defend- 
ant, though  often  requested  so  to  do,  has  failed, 
neglected,  and  refused  to  repay  and  return  to 
him  the  amount  so  paid  on  said  debts. 

Plaintiff  further  states  that  since  the  making 
of  tile  agreement  aforesaid  the  debts  due  said 
Northwestern  Mutual  Life  Insurance  Company 
of  $10,000,  which  the  defendant  assumed  the 
payment  of,  have  become  due  and  payable ;  and 
that  said  defendant,  in  violation  of  the  purpose, 
intent,  and  meaning  of  said  agreement,  has 
failed,  neglected,  and  refused  to  pay  off  and  dis- 
charge said  debts  or  otherwise  take  care  of  the 
same,  and  relieve  the  plaintiff  from  personal 
liability  thereon,  as  he  was  bound  to  do  under 
said  agreement. 

Plaintiff  further  states  that  the  defendant  is 
indebted  to  him  on  the  purchase  price  of  said 
land,  over  and  above  the  $7,227  paid  by  plain- 
tiff on  said  debts  of  the  People's  Bank  and  the 
Klsberry  Banking  Company,  and  in  addition  to 
debts  assumed  by  defendant  and  not  yet  paid, 
the  sum  of  $17,823.15,  for  which,  under  said 
agreement,  the  defendant  was  to  make,  execute, 
and  deliver  to  the  plaintiff  his  promissory  note, 
due  five  years  after  date,  with  interest'  thereon 
at  the  rate  of  six  per  cent  per  annum,  payable 
annually,  and  secured  by  deed  of  trust  on  said 
lands;  and  plaintiff  says  that  defendant  has 
failed,  neglected,  and  refused  to  comply  with  the 
requirements  of  said  agreement  with  respect 
thereto,  and  has  failed,  neglected,  and  refused 
to  make,  execute,  and  deliver  to  the  plaintiffs  his 
promissory  note  due  five  years  after  date  with 
6  per  cent,  interest,  payable  annually,  secured 
by  deed  of  trust  on  said  land  for  the  balance  dne 
plaintiff  on  the  purchase  price  ef  said  land. 

Wherefore  the  plaintiff  prays; 

First  That  the  court  will  adjudge  and  decree 
that  the  plaintiff,  by  reason  of  having  paid  the 
debts  of  the  People's  Bank  and  the  Blsberry 
Banking  Company,  be  subrogated  to  all  the 
rights,  liens,  and  securities  of  said  People's 
Bank  and  the  Elsberry  Banking  Company,  un- 
der their  said  deed  of  trust,  for  the  amount  as 
paid  by  the  plaintiff,  with  interest  from  date  of 
such  payment,  and  that  the  plaintiff  have  judg- 
ment therefor,  and  that  such  judgment  be  de- 
clared a  lien  upon  the  lands  described  in  the 
deed  of  trust  securing  said  debts,  to  wit  the 
fractional  section  2,  township  51,  range  2  east 
except  80  acres  in  the  northeast  corner  thereof, 
and  that  the  court  will  order  and  adjudge  said 
lands  be  sold  for  the  payment  of  said  judgment 
with  the  further  order  that  any  surplus  re- 
maining from  the  sale  of  said  lands  shall  be 
applied  towards  the  payment  of  the  balance  due 
the  plaintiff  on  the  purchase  price  of  all  of  said 
lands. 

Second.  That  the  court  will  make  such  order 
and  judgment  respecting  the  debt  due  the  North- 
western Mutual  Life  Insurance  Company  and 
the  debt  of  B.  I*.  Goode  for  the  payment  there- 
of, or  will  require  defendant  to  do  such  things 


respecting  said  debts  as  will  fully  protect  the 
plaintiff  and  relieve  him  from  personal  liability 
thereon. 

Third.  That  the  court  will  ascertain  and  de- 
termine the  amount  of  money  still  due  the 
plaintiff  on  the  purchase  price  of  said  land, 
and  will  order  and  adjudge  that  defendant  make, 
execute,  and  deliver  to  plaintiff  his  promissory 
note  therefor,  due  five  years  from  June  4,  1913, 
with  6  per  cent  interest,  payable  annually,  and 
secured  by  deed  of  trust  on  said  lands,  duly 
and  properly  executed,  and  that  upon  a  failure 
so  to  do  the  court  decree  and  adjudge  the 
amount  thereof  a  lien  upon  defendant's  inter- 
est therein,  and  order  and  adjudge  the  sale 
thereof. 

Fourth.  That  the  court  will  make  such  other 
orders  and  judgments  in  the  premises  and  give 
plaintiff  such  other  relief  as  will  be  just  and 
proper. 

The  contract  of  sale  attached  to  the  peti- 
tion was  as  follows: 

"This  agreement,  made  and  entered  into  this 
fourth  day  of  June,  A.  D.  1913,  by  and  between 
William  D.  Jamison  and  Cynthia  A.,  his  wife, 
of  the  county  of  Lincoln  and  state  of  Missouri, 
parties  of  the  first  part,  and  Frank  Van  Auken, 
of  the  town  of  Calve,  Henry  county,  Illinois, 
party  of  the  second  part: 

"Witnesseth,  that  parties  of  the  first  part  for 
and  in  consideration  of  the  sum  of  five  thousand 
($5,000.00)  dollars  in  hand  paid  by  the  party  of 
the  second  part  as  first  payment  hereunder,  re- 
ceipt of  which  is  hereby  acknowledged,  agree  to 
sell  to  party  of  the  second  part  the  following 
described  tracts  or  parcels  of  land  as  follows: 
321  acres,  more  or  less,  being  all  the  west  frac- 
tional half  of  the  east  fractional  half  of  sec- 
tion 2,  Twp.  51,  range  2  east  of  Lincoln  coun- 
ty, Mo.,  at  the  sum  of  forty  ($40.00)  dollars 
per  acre;  also  all  of  fractional  section  eleven, 
Twp.  51,  K.  2  E.,  containing  623  acres,  more 
or  less,  at  the  sum  of  forty-five  ($45.00)  dollars 
per  acre;  also  the  east  half  of  section  14,  con- 
taining 326  acres,  more  or  less,  at  the  sum  of 
fifty  ($50.00)  dollars  per  acre;  the  said  above 
tracts  being  all  in  Twp.  51,  K.  2  east,  in  Lin- 
coln county,  Missouri,  and  in  the  possession  of 
the  said  first  parties. 

"The  above-described  lands  to  be  surveyed  by 
the  county  surveyor,  and  said  lands  to  be  paid 
for  at  the  above  rates  specified  per  acre,  in  ac- 
cordance with  the  plats  and  surveys  made  by 
him.  The  'cost  of  said  survey  and  abstract  to 
be  borne  by  said  first  parties  hereto. 

"It  is  mutually  agreed  that  should  the  land 
outside  of  the  river  levee  right  of  way  exceed 
ten  acres,  that  parties  of  the  first  pait  agree 
to  accept  the  sum  of  twenty  dollars  per  acre 
for  all  land  in  excess  of  ten  acres  outside  of 
said  levee  right  of  way. 

"Parties  of  the  first  part  agree  to  deed  by 
general  warranty  deed  and  will  furnish  an  ab- 
stract showing  good  merchantable  title.  The 
said  abstract  and  warranty  deed  to  be  furnished 
on  or  before  September  1,  1913,  at  which  time, 
and  npon  the  receipt  of  such  'abstract  by  the 
second  party,  the  party  of  the  second  part  agrees 
to  pay  the  sum  of  five  thousand  dollars  cash  as 
further  payment  hereon,  and  agrees  to  assume 
whatever  indebtedness  there  is  on  said  land,  and 
the  balance  due  on  the  purchase .  price  above 
the  payments  made  and' amounts. assumed  by 
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second  patty'  Is  to  be  paid  in  the  shape  of  a 
promissory  note  due  five  years  after  date,  with 
interest  from  date  (June  4,  1913)  at  the  rate 
of  6  per  cent,  per  annum,  the  same  to  be  paid 
annually;  the  first  annual  installment  of  in- 
terest to  be  due  and  payable  June  4,  1914,  and 
annually  thereafter. 

"Should  the  interest  be  not  paid  when  due, 
then  after  first  parties  hare  given  second  par- 
ties thirty  days'  written  notice  of  such  default, 
then  the  whole  amount  of  principal  and  inter- 
est shall  become  due  and  payable.  The  maker 
of  this  note  to  have  the  privilege  of  paying  the 
sum  of  one  hundred  dollars  or  any  amount  in 
excess  thereof  on  the  principal  of  said  note  at 
any  interest  paying  period.  Any  unpaid  install- 
ment of  interest  to  bear  interest  until  paid  at 
the  rate  of  six  per  cent,  per  annum.  The  said 
note  to  be  secured  by  a  deed  of  trust  on  the 
above-described  land. 

"It  is  understood  and  agreed  that  the  said 
second  party  hereto  shall  pay  all  taxes  or  as- 
sessments, state  and  county,  levee  or  drainage 
districts  taxes,  levied  against  said  land  during 
the  year  1913,  and  all  subsequent  years.  All 
damage  and  drainage  awards  shall  be  paid  to 
the  second  party  as  his  own. 

"It  is  farther  agreed  that  party  of  the  first 
part  will  make  a  general  warranty  deed  to 
above-described  lands  unto  the  said  party  of 
the  second  part,  the  said  deed  to  be  held  in  es- 
crow and  delivered  to  second  party  by  John 
M.  Gibson  subject  to  the  completion  of  this 
contract. 

'  "It  is  understood  and  agreed  that  said  sec- 
ond party  shall  have  full  possession  of  all 
lands  covered  in  this  contract,  subject,  however, 
to  the  leases  now  on  said  land,  none  of  which 
extend  beyond  March  1,  1914;  and  shall  re- 
ceive all  rents  that  may  or  will  be  due  said 
first  parties,  the  said  possession  to  commence 
from  date  of  this  contract. 

"In  testimony  whereof  the  said  parties  to 
these  presents  have  hereunto'  and  also  to  a  du- 
plicate copy  hereof  set  their  respective  hands  at 
Elsberry,  Mo.,  on  the  date  first  above  written." 

Then  follows  the  signatures  of  the  parties. 

Said  contract  was  duly  acknowledged  on 
the  4th  day  of  June,  1913,  and  was  filed  for 
record  in  the  office  of  the  recorder  of  Lincoln 
county  on  the  6th  day  of  October,  1913. 

The  answer  of  the  defendant  to  the  first 
count  of  the  petition  consists,  first,  of  a  de- 
nial that  the  plaintiff  was  on  June  4,  1913, 
the  owner  of  the  lands  described  in  the  peti- 
tion, and  that  the  plaintiff  had  a  good  and 
merchantable  title  to  the  same,  and  that  the 
plaintiff  was  at  that  time  in  the  possession 
of  said  lands. 

Second,  a  denial  that  the  defendant  agreed 
to  sell  said  lands  at  the  price  set  out  in  the 
petition,  and  admits  that  said  lands  are  sit- 
uate within  the  boundaries  of  Elsberry  drain- 
age district;  that  at  the  time  of  the  execu- 
tion of  said  contract  said  district  drains 
and  waterways  had  been  surveyed  and  lo- 
cated over  said  lands,  but  denies  that  said 
ditches  and  waterways  were  known  to  de- 
fendant when  said  contract  was  executed. 

Third,  a  denial  that  defendant,  in  agreeing 
upon  price  to  be  paid  for  said  land,  took  into 


consideration  the  location,  extent,  or  area  of 
said  ditches,  drains,  or  waterways,  or  the 
damages  to  be  assessed  or  paid  by  said  drain- 
age district  therefor;  denies  that  defendant 
agreed  to  pay  for  all  of  said  lands  (including 
the  area  covered  by  such  ditches,  drains,  and 
waterways)  at  the  price  per  acre  as  above 
stated;  and  denies  that  defendant  agreed  to 
take  such  lands  subject  to  such  rights  as  the 
Elsberry  drainage  district  had  or  might  there- 
after acquire  in  the  lands  covered  by  said 
ditches,  drains,  and  waterways  as  surveyed 
and  located. 

Fourth,  an  admission  that  defendant,  un- 
der the  contract  of  purchase  and  sale,  should 
have  received  from  said  Elsberry  drainage 
district  all  damages  assessed  and  paid  there- 
for, and  admits  that  defendant  bad'  re- 
ceived such  damage  as  was  awarded  by  said 
Elsberry  drainage  district  on  account  of  said 
ditches,  same  in  lieu  or  in  place  of  the  land 
covered  by  ditches,  drains,  and  waterways, 
but  only  by  virtue  and  in  accordance  with 
the  said  contract  of  sale. 

Fifth,  a  denial  that  defendant  was  to  pay 
plaintiff  for  all  of  said  lands,  including  the 
quantity  covered  by  said  drains,  ditches,  and 
waterways,  and  denies  that  defendant  was  to 
pay  plaintiff  any  amount  more  than  the  ac- 
tual area  to  which  plaintiff  had  and  could 
exhibit  a  merchantable  title;  and  defendant 
denies  that  any  such  provision  was  omitted 
by  any  mutual  mistake  or  oversight  of  the 
parties  to  the  said  contract  or  otherwise. 

Sixth,  a  denial  that  plaintiff  Is  entitled  to 
have  the  said  written  contract  reformed  In 
any  particular. 

Seventh,  an  admission  that  the  said  con- 
tract provided  for  the  survey  of  said  lands, 
and  admits  that  plaintiff  did  cause  said  lands 
to  be  surveyed ;  but  whether  the  area,  as  set 
out  In  said  petition,  is  the  correct  area  of 
said  lands,  or  the  correct  area  as  determined 
by  said  survey,  defendant  has  no  knowledge 
or  information  thereof  sufficient  to  form  a  be- 
lief, and  thereof  requires  proof. 

Eighth,  a  denial  that  the  aggregate  value 
of  said  lands  (at  the  price  per  acre  In  ac- 
cordance with  said  survey)  was  or  is  the  sum 
of  $57,223.15. 

Ninth,  an  admission  that  said  contract  pro- 
vided that  plaintiff  should  make  a  general 
warranty  deed  to  said  lands,  and  deliver  the 
same  to  John  M.  Gibson  &  Son  to  be  held  in 
escrow,  subject  to  the  completion  of  said 
contract,  and  admits  that  under  said  contract 
said  plaintiff  was  to  furbish  defendant  with 
an  abstract  showing  good  merchantable  title 
to  said  lands  on*  or  before  September,  1913; 
but  defendant  denies  that  plaintiff  had  at  the 
time  of  the  execution  of  said  contract,  or 
has  had  at  any  time  since  then,  a  good,  mer- 
chantable title  to  said  lands,  or  has  at  any 
time  presented  to  this  defendant,  or  to  any 
one  for  him,  an  abstract  of  title  showing 
such  good,  merchantable  title  In  said  plain- 
tiff. 
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Tenth,  a  denial  that  defendant  was  to 
make  any  farther  payment  to  plaintiff  until 
plaintiff  shall  bare  delivered  such  an  ab- 
stract shoving  a  good,  merchantable  title  in 
plaintiff. 

Eleventh,  a  denial  that  at  the  time  of  the 
execution  of  said  contract  there  were  debts 
against  said  lands  secured  by  deeds  of  trust, 
and  that  this  defendant  did  assume  such 
debts  as  were  secured  by  deeds  of  trust,  and 
admits  that  defendant  agree  in  said  contract 
to  pay  the  taxes  and  drainage  assessments 
against  said  lands  levied  during  the  year 
1913,  but  defendant  avers  that  said  agree- 
ments were  papt  of  the  general  contract  of 
sale,  and  that  plaintiff  has  so  far  failed  and 
omitted  to  comply  with  the  terms  thereof  on 
his  (plaintiff's)  part,  by  reason  whereof 
plaintiff  Is  not  legally  or  equitably  entitled 
to  require  further  performance  on  the  part  of 
defendant  until  plaintiff  has  complied  with 
the  terms  of  said  contract  of  sale  to  be  per- 
formed on  the  part  of  plaintiff. 

Twelfth,  an  averment  that  plaintiff,  as  an 
Inducement  to  defendant  to  enter  into  said 
contract  stated,  represented  and  guaranteed 
to  defendant  that  the  total  drainage  assess- 
ments (as  levied  and  to  be  levied  on  said 
lands)  in  completing  said  drainage  district 
would  not  exceed  $23  per  acre,  while  the 
facts  are  (as  subsequently  disclosed  to  de- 
fendant) that  the  drainage  assessments  as 
levied  during  the  year  1913  against  said 
lands  amounted  to  approximately  $50  per 
acre,  for  which  difference  defendant  prays 
credit  on  final  accounting  with  plaintiff  for 
the  purchase  price  under  said  contract  of 
sale. 

Thirteenth,  an  admission  that  the  plaintiff 
executed  a  general  warranty  deed  to  this 
defendant,  and  delivered  the  same  to  John  M. 
Gibson  &  Sons,  and  as  far  as  this  defend- 
ant is  Informed  and  believes  said  deed  is 
and  should  be  in  their  possession,  subject  to 
the  terms  of  said  contract  of  sale. 

Fourteenth,  an  admission  that  plaintiff 
did  finally  submit  to  this  defendant  an  al- 
leged or.  pretended  abstract  of  title  to  said 
lands,  but  defendant  denies  that  said  ab- 
stract shows  a  good  or  merchantable  title 
in  plaintiff,  and  defendant  denies  that  the 
plaintiff  actually  has  or  had  such  good  or 
merchantable  title  to  such  lands  as  contract- 
ed for,  and  denies  that  said  alleged  abstract 
is  correct  or  complete;  and  defendant  denies 
that  same  contains  all  drainage  proceedings 
which  are  a  lien  on  said  lands,  and  avers  the 
same  is  otherwise  Imperfect  and  Incomplete, 
and  not  in  accord  with  said  contract  of  sale. 

Fifteenth,  an  admission  that  he  entered 
into  possession  of  said  lands  under  said 
agreement  about  June  13,  1913,  and  has  re- 
mained In  such  possession  and  control  to  this 
day,  and  is  willing  and  ready  to  carry  out 
the  contract  of  sale  on  defendant's  part  upon 
performance  by  plaintiff,  and  due  accounting 


by  plaintiff  to  defendant  for  the  omissions 
and  deficiencies  of  performance  on  plaintiff's 
part. 

Sixteenth,  an  admission  that  on,  to  wit, 
September,  1,  1913,  he  paid  to  plaintiff  the 
sum  of  $7,200  on  the  purchase  price  of  said 
lands,  and  on  June  2,  1914*  the  further  sum 
of  $1,650.86,  as  interest  on  deferred  pay- 
ments ;  but  defendant  denies  that  defendant 
has  neglected,  failed,  or  refused  to  comply 
with  any  part  or  with  any  of  the  terms  of 
said  agreement 

Seventeenth,  a  denial  that  he  ever  failed 
or  refused  to  pay,  discharge,  or  otherwise 
take  care  of  the  certain  Indebtedness  to  the 
said  People's  Bank  and  to  the  said  Elsberry 
Banking  Company;    aad, 

Eighteenth,  an  averment  that  the  written 
contract  of  sale  of  said  lands  between  plain- 
tiff and  defendant  contains  the  whole  agree- 
ment of  parties  In  the  particulars  specified  by 
plaintiff,  and  that  same  should  not  be  re- 
formed or  changed  In  any  of  such  particu- 
lars; and  defendant  denies  generally  each 
and  every  allegation  to  the  first  count  of  said 
petition  not  herein  admitted,  and  prays  to 
be  hence  discharged,  with  his  costs. 

The  answer  to  the  second  count  of  the  peti- 
tion consists — 

First,  of  a  denial  that  the  plaintiff  was 
compelled  to  pay  the  sum  of  $1,000,  or  pay 
the  additional  sum  of  $6,227,  or  any  part 
thereof,  to  any  bank  or  person  whatsoever, 
and  denies  that  by  reason  of  the  payment  of 
any  amount  plaintiff  Is  or  should  be  subro- 
gated to  the  rights  of  any  banks  in  any 
Hens  or  security  under  any  deed  of  trust;  and 
defendant  avers  that  any  payment  made  by 
plaintiff  (as  to  which  defendant  avers  he  has 
no  knowledge  or  Information  sufficient  to 
form  a  belief,  and  hence  requires  proof)  to 
any  bank  or  other  person  were  made  by 
plaintiff  voluntarily,  and  with  the  intention 
of  applying  the  funds  so  paid  to  the  payment 
of  Indebtedness,  to  the  end  that  and  with 
the  purpose  and  Intent  that  the  indebtedness 
of  defendant  to  plaintiff  (through  and  under 
the  last  deferred  payment  to  be  made  under 
said  contract)  might  be  Increased  in  the 
amount  of  such  voluntary  payment  made  by 
said  plaintiff,  and  defendant  denies  any  lia- 
bility on  any  such  account 

Second,  an  averment  that  plaintiff,  as  part 
consideration  for  the  execution  of  said  con- 
tract, promised  and  agreed  with  defendant 
that  plaintiff  would  secure  extensions  of  any 
and  all  of  said  mortgage  liens  then  against 
said  lands  to  and  until,  the'  date  of  the  last 
deferred  payment  under  said  contract  and 
would  consent  to  such  extensions,  whereas 
plaintiff  has  since  refused  to  consent  thereto, 
and  has  obstructed  and  prevented  agreements 
by  defendant  with  said  creditors  for  such 
extensions  to  the  damage  of  defendant  in  con- 
siderable, amounts,  whereof  defendant  prays 
an  accounting  by  plaintiff,  and  due  qredlt  to 
defendant  decreed,  upon  adjustment  of  the 
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final  payment  by  plaintiff  of  the  purchase 
price  under  said  contract. 

Third,  an  averment  that  he  has  paid 
promptly  the  interest  on  all  such  mortgage 
liens  as  such  Interest  matured,  and  also  paid 
a  large  amount  of  principal  thereof  (as  de- 
manded of  this  defendant  by  the  mortgagees), 
and  that  said  plaintiff,  contrary  to  his  said 
promise,  has  refused  repeatedly  to  consent 
to  the  extension  of  said  mortgage  liens,  and 
has  thereby  caused  this  defendant  much  In- 
convenience, expense,  and  loss,  for  which 
defendant  prays  accounting  as  above. 

Fourth,  a  denial  that  he  Is  indebted  to  plain- 
tiff in  the  amount  of  $17,823.15  in  addition 
to  said  amount  of  $7,227,  but  defendant  ad- 
mits that  he  Is  indebted  to  plaintiff  in  a  con- 
siderable sum-  (subject  to  credit  on  the  items 
of  accounting  herein  prayed),  but  no  part  of 
which  sum  is  due,  however;  but  such  indebt- 
edness is  not  and  was  not,  under  any  agree- 
ment by  this  defendant,  to  be  evidenced  by 
note  or  notes  or  mortgage  to  plaintiff  until 
plaintiff  has  first  tendered  to  defendant  a 
complete  abstract  of  title  showing  in  the 
plaintiff  a  good,  merchantable  title  to  said 
lands,  which  has  not  yet  been  done. 

Fifth,  an  averment  that,  by  the  execution 
and  delivery  of  such  note  or  notes  and  mort- 
gage lien  as  demanded  by  plaintiff  while  the 
title  to  said  lands  is  so  Imperfect  and  cloud- 
ed, this  defendant  would  be  seriously  dam- 
aged, and  defendant  Is  not  equitably  bound 
to  do  so. 

Sixth,  an  averment  that  he  Is  and  has  been 
at  all  times  ready  and  willing  to  comply 
fully  with  his  said  contract  of  purchase  with 
plaintiff;  that  defendant  Is,  and  has  been 
at  all  times,  ready  and  willing  to  execute 
notes  and  a  mortgage  to  said  plaintiff,  ac- 
cording to  said  contract,  but  that  the  said 
ditches,  drains,  and  waterways,  a  part  of 
said  drainage  district,  extend  across  said 
lands  described  In  said  contract,  and  occupy 
a  considerable  area  thereof,  to  wit,  50  acres; 
that  the  rights  and  lien  of  the  said  drainage 
district  to  the  occupancy  and  use  of  said 
ditches,  drains,  and  waterways  are  and  re- 
main a  cloud  upon  said  title. 

Seventh,  a  representation  that  a  broad 
levee  extends  across  said  lands,  occupying 
a  considerable  area,  to  wit,  50  acres;  that  it 
is  a  part  of  the  said  Blsberry  drainage  dis- 
trict, and  is  also  a  lien  and  a  cloud  upon 
said  lands  described  in  said  contract,  and 
not  a  part  of  the  land  for  which  defendant 
is  bound  to  pay  under  said  contract. 

Eighth,  an  allegation  that  he  is  entitled 
to  and  should,  receive  a  credit  on,  said  de- 
ferred payment,  under  said  contract  for  the 
land  so  occupied  by  said  ditches,  drains, 
waterways,  and  levee,  in  the  amount,  to 
wit,  $5,000;  and,  except  as  herein  admitted, 
defendant  denies  each  and  every  allegation 
in  the  second  count  of  the  petition,  and 
prays  to  be  hence  discharged,  and  for  his 
costs.  - 


And  for  further  answer,  an*  by  way  ot 
counterclaim  herein,  defendant  avers  that  he 
made  with  plaintiff  the  said  contract  of  pur- 
chase in  good  faith,  and  has  faithfully  per- 
formed same,  so  far  as  equitably  bound; 
but,  owing  to  the  unreasonable  demands  of 
plaintiff,  the  accounts  for  the  amount  ot 
land  to  be  paid  for  by  the  defendant  re- 
main unadjusted,  and  the  proper  and  Just 
deductions,  interest,  and  other  items  of  cred- 
it (to  which  defendant  is  entitled  before  the 
final  payment)  are  settled,  and  cannot  be 
adjusted,  without  the  aid  of  the  eourt  of 
equity;  and  defendant  is  desirous  and  of- 
fers to  do  full  equity,  and  ^rays  that  he 
may  be  adjudged  to  receive  the  same;  now, 
therefore,  defendant  prays  an  accounting  by 
plaintiff  in  said  premises,  and  that  the  court 
fix  and  ascertain  the  amount  due  to  plaintiff 
(if  anything),  and  require  (as  condition 
therefor)  that  plaintiff  will  perform  said 
contract  on  his  part  In  respect  of  said  ab- 
stract of  title  and  of  said  accounting;  and 
that  defendant  have  said  relief,  and  such 
other  and  further  relief  as  may  be  Just  and 
in  accordance  with  equity,  and  have  a  de- 
cree accordingly  with  his  costs. 

The  reply  of  the  plaintiff  was  as  follows: 

"Now  comes  the  plaintiff  in  the  above  cause, 
and,  replying  to  defendant's  answer  filed  herein, 
denies  that  he  has  failed  or  omitted  to  comply 
with  the  terms  of  this  contract  and  agreement 
made  between  plaintiff  and  defendant  Farther 
replying  to  said  answer,  denies  that  as  an  in- 
ducement to  the  defendant  to  enter  into  said 
contract,  or  for  any  other  purpose  or  at  any 
time,  he  stated,  represented,  or  guaranteed  to 
the  defendant  that  the  total  drainage  .assess- 
ments for  the  completion  of  said  drainage  dis- 
trict would  not  exceed  $23  per  acre. 

"And  further  replying  to  said  answer,  denies 
that  the  ditches,  drains,  and  waterways  over 
and  across  said  lands  are  a  cloud  upon  the  title 
to  said  lands,  under  the  agreement  made  be- 
tween plaintiff  and  defendant,  and  avers  that 
the  area  covered  by  such  ditches,  drains,  and 
waterways  was  under  their  agreement  to  be 
excepted  from  the  covenants  in  the  deed  to  be 
made  by  plaintiff  to  defendant.  And  further 
replying  to  said  answer,  denies  that  there  is 
any  levee  of  the  Elsbcrry  drainage  district 
across  or  over  said  lands,  which  is  a  lien  or 
cloud  upon  said  lands  under  the  agreement  be- 
tween plaintiff  and  defendant,  and  avers  any 
levee  over  or  across  said  land  was  under  their 
said  agreement  to  be  excepted  from  the  cove- 
nants in  the  deed  to  be  made  by  plaintiff  to  de- 
fendant. 

"And,  further  replying  to  said  answer,  de- 
nies that  defendant  is  entitled  to  Or  should  re- 
ceive credit  on  the  deferred  payments  for  lands 
covered  or  occupied  by  ditches,  drains,  water- 
ways, or  levee  in  the  sum  of  $5,000  or  any  other 
sum. 

"And  replying  to  defendant's  counterclaim, 
denies  that,  on  account  of  anything  stated  there- 
on or  in  said  answer,  said  defendant  is  entitled 
to  any  relief  different  or  greater  than  stated 
in  plaintiff's  petition,  and,  having  fully  replied, 
prays  to  be  granted  the  relief  and  judgment  as 
in  bis  petition  asked." 
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The  evidence  for  the  plaintiff  tended  to 
show  that  defendant  knew  all  about  the  lo- 
cation of  the  drainage  <dltches  over  the  land, 
and  that  the  contract  between  the  parties 
was  that  he  should  collect  the  damages  as- 
sessed, or  the  compensation  allowed  by  the 
district,  In  lien  of  the  one  hundred  feet  of 
ground  that  was  to  be  taken  for  the  ditches 
and  drains,  and  that  no  deduction  was  to  be 
made  as  to  the  number  of  acres  purchased  or 
the  price  to  be  paid  therefor  on  account  of 
said  drains  and  ditches,  and  that  through 
oversight  and  Inadvertence  that  part  of  the 
agreement  was  omitted  from  the  contract 
of  sale;  but  in  the  light  of  the  admissions 
made  In  the  answer,  and  the  fact  that  the 
plaintiff's  evidence  regarding  this  matter 
Is  uncontradicted,  it  will  be  useless  to  deal 
further  with  the  evidence  touching  this 
branch  of  the  case. 

Regarding  the  other  facts  in  the  case:  In 
addition  to  the  admissions  contained  in  the 
pleadings,  the  evidence  for  the  plaintiff 
showed,  and  the  trial  court  found,  that  the 
abstract  of  record,  furnished  by  the  plaintiff 
to  the  defendant  in  pursuance  of  the  terms  of 
the  contract  of  sale,  showed  that  the  plaintiff 
had  a  perfect  record  title  to  about  1,050  acres 
of  the  1,270  sold  by  the  plaintiff  to  the  defend- 
ant, and  that  as  to  the  remaining  220  acres 
thereof  the  abstract  failed  to  show  a  perfect 
record  title  in  plaintiff.  There  is  practically 
no  dispute  between  the  parties  to  those  facts. 
This  220  acres  is  described  by  the  trial  court 
in  Its  judgment  in  the  following  words  and 
figures: 

"All  that  part  of  the  east  half  N.  W.  %  Sec. 
2,  Twp.  61,  range  2  east,  which  lies  south  of 
the  30  acres   owned  by   Demeron,   Lindsay  &  j 
Harvey  in  the  N.  E.  corner  thereof.     2nd.  86 , 
acres  of  land  being  the  east  part  of  the  S.  % 
of  the  S.  %  Sec.  2,  Twp.  51,  R.  2  B.    8rd.  The  j 
west  half  of  the  northeast  %  of  Sec.  14,  Twp. 
51,  R  2  E.    4th.  The  S.  E.  M  of  the  N.  E.  %, 
Twp.  61,  R.  2  E." 

'  The  abstract,  however,  does  show  some 
45  or  50  deeds  of  various  kinds,  mechanic 
liens,  judgments  of  courts,  etc.,  in  the  plain- 
tiff's chain  of  title  to  this  220  acres ;  but,  as 
previously  stated,  the  evidence  shows  that 
there  was  a  missing  link  therein  which  de- 
stroyed the  plaintiff's  record  title.  The  evi- 
dence also  shows  that  the  plaintiff  attempted 
to  supply  by  affidavit  this  defect  of  title  as 
shown  by  the  abstract  They  showed  that  the 
plaintiff,  and  those  under  whom  he  claims 
title  to  this  220  acres,  were  In  possession  of 
the  same  at  the  date  of  the  execution  of  the 
contract  of  sale,  and  that  they  had  been  for 
a  period  of  from  33  to  60  years ;  that  their 
possession  was  actual,  open,  exclusive,  con- 
tinuous, and  notorious,  and  adverse  all  that 
time,  with  a  claim  of  ownership  thereof. 

That  shortly  after  the  execution  of  the 
contract  of  sale  the  plaintiff  furnished  the  { 
abstract  mentioned  to-  the  defendant,  wboj 


accepted  the- same,  and  has  ever  since  re- 
tained it,  and,  in  so  far  as  this  record  is  con- 
cerned, he  has  never',  hi  writing  or  otherwise, 
pointed  out  to  plaintiff  any  specific  objection 
thereto;  but  we  presume  that  he  must  have 
made  some  kind  of  objection  thereto,  for  the 
reason  that  the  record  shows  that  the  plain- 
tiff, from  time  to  time,  attempted  to  perfect 
the  abstract  by  making  additions  thereto, 
and  from  the  further  fact  that  the  defendant 
at  all  times  has  insisted  that  the  abstract 
does  not  comply  with  the  provisions  of  the 
contract  of  sale. 

The  plaintiff  Introduced  In  evidence  the 
contract  sued  on,  and  showed  by  the  evidence 
that  he  executed  a  general  warranty  deed 
conveying  all  the  lands  mentioned  to  the  de- 
fendant, and  placed  the  same  in  escrow  as 
provided  for  by  the  contract,  and  demanded 
of  defendant  that  he  perform  his  part  of  the 
contract 

The  evidence  also  tended  to  prove  the  sec- 
ond count  of  the  petition. 

The  defendant  introduced  no  evidence 
whatever,  except  the  testimony  of  two  wit- 
nesses which  related  exclusively  to  location, 
history,  litigation,  etc.,  of  the  drainage  dis- 
trict mentioned,  which  is  absolutely  im- 
material In  the  case  as  now  presented,  or  as 
may  hereafter  be  presented,  In  so  far  as  we 
can  now  see. 

Upon  the  admissions  contained  in  the 
pleading  and  the  evidence  introduced  the 
court  rendered   the  following  decree: 

"Come  again  by  their  attorneys  the  parties 
in  the  above-entitled  cause  of  Jamison  v.  Van 
Auken,  and  the  court  having  heretofore  heard 
the  pleadings  and  evidence  herein,  and  the  ar- 
guments of  counsel  thereon,  and  said  cause  hav- 
ing been  heretofore  duly  submitted  by  the  said 
parties,  and  the  court  being  now  fully  advised 
in  the  premises,  doth  find  the  issues  herein  join- 
ed as  follows:  First,  the  court  finds  in  favor 
of  the  defendant  on  the  issues  joined  in  the 
first  count  of  the  petition;  and,  secondly,  the 
court  finds  the  issues  joined  in  favor  of  the 
defendant  on  the  second  count  of  the  petition 
for  the  reason  that  plaintiff,  William  D.  Jami- 
son, did  not  provide  and  furnish  defendant, 
Frank  Van  Auken,  an  abstract  to  the  lands  de- 
scribed in  the  petition  herein  showing  that 
plaintiff  had  good  merchantable  title  to  the 
same  according  to  the  terms  of  the  contract  of 
sale,  for  which  reason  no  cause  of  action  has 
accrued  to  the  plaintiff  at  the  time  this  suit 
was  brought;  and  the  court  doth  further  find, 
as  to  the  second  count  of  the  petition,  that  as 
to  the  following  tracts  of  land  to  which  the 
contract  of  purchase  and  said  sales  between 
said  parties  dated  June  4,  1913,  'applied,  the 
abstract  of  title  submitted  by  plaintiff  hereto- 
fore to  defendant  fails  to  show  a  good  merchant- 
able title  in  plaintiff,  as  required  in  said  con- 
tract, as  to  the  following  pieces  of  land,  to  wit: 

(1)  All  that  part  of  the.  east  half  of  the  N.  W. 
Vi  of  section  2,  Twp.  51,  range  2  east,  which 
lies  south  of  the  30  acres  owned  by  Demeron, 
Lindsay  A  Harvey  in  the  N.  H.  corner  thereof ; 

(2)  66  acres  of  land,  being'  the  east  part  of  the 
south  %  of  the  ■  south  %  of  Sec  2,  Twp.  61, 
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range  2  E. ;  (8)  the  west  half  of  the  northeast 
^4  of  section  14,  Twp.  51,  R.  2  E. ;  (4)  the 
southeast  %  of  the  northeast  %  of  section  14, 
Twp.  51,  R.  2  E. 

"Wherefore  the  court  doth  consider,  adjudge, 
and  decree  that  as  to  the  first  and  second  counts 
of  the  petition  herein  the  said  petition  is  dis- 
missed at  the  cost  of  the  plaintiff. 

"The  court  further  finds  the  issues  joined  on 
defendant's  answer  and  counterclaim,  where 
the  court  is  asked  for  affirmative  relief  on  the 
issues  herein  joined  against  the  defendant,  and 
it  is  therefore  further  ordered,  adjudged,  and 
decreed  by  the  court  that  defendant  have  and 
take  nothing  by  reason  of  his  counterclaim  or 
any  affirmative  relief  prayed  for  in  his  answer 
or  counterclaim,  and  that  said  counterclaim  be 
and  is  dismissed  without  prejudice;  and  it  is 
further  considered,  adjudged,  and  decreed  that 
defendant  recover  of  plaintiff  his  costs  in  this 
behalf  expended  and  incurred,  and  that  defend- 
ant have  execution  therefor." 

While  the  record  Is  quite  lengthy,  and  pre- 
sents many  legal  propositions,  yet  when  we 
view  the  case  in  the  light  of  the  position  tak- 
en by  counsel  for  the  defendant,  and  adopt- 
ed by  the  judgment  of  the  trial  court,  the 
questions  necessary  for  this  court  to  consider 
are  reduced  to  but  two  or  three. 

Dudley  &  Williams  and  O.  H.  Avery,  all 
of  Troy,  for  appellant 

Alvah  S.  Green,  of  Galesburg,  111.,  and 
Barclay  k  Wallace,  of  St  Louis,  for  respond- 
ent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  [1]  I.  The  admissions  of  the  answer, 
and  the  uncontradicted  evidence  of  the  plain- 
tiff regarding  the  alleged  omission  from  the 
written  contract  of  sale  of  a  portion  of  the 
agreement  whereby  the  defendant  was  to 
pay  for  the  land  to  be  occupied  by  the 
ditches,  and  collect  from  the  district  the 
compensation  that  it  was  to  pay  therefor, 
conclusively  shows  that  such  an  agreement 
was  made,  and  that  it  was  Inadvertently 
omitted  from  the  written  contract  In  fact, 
this  question  is  not  disputed,  briefed,  or  ar- 
-  gued  by  counsel  for  the  defendant 

We  are  therefore  of  the  opinion  that  the 
contract  should  be  reformed  in  conforming  to 
the  prayer  of  the  first  count  of  the  petition. 

[2]  II.  There  is  in  reality  but  one  vital 
question  presented  by  this  record  for  deter- 
mination, and  that  is,  did  the  abstract  of 
the  record  presented  by  the  plaintiff  to  the 
defendant  conform  to  the  terms  of  the  con- 
tract of  sale  sued  on,  by  showing  that  the 
plaintiff  had  a  good  merchantable  title  to  the 
1,270  acres  of  land  described  therein? 

Counsel  for  the  plaintiff  maintain  the  af- 
firmative of  this  proposition,  while  those  for 
the  defendant  present  the  negative  thereof. 

There  is  no  contention  about  the  fact  that 
the  plaintiff  has  a  perfect  record  title  to 
about  1,050  acres  of  the  land  in  controversy, 
and  that  the  abstract  of  record  furnished  by 


the  plaintiff  to  defendant  shows  that  fact. 
The  dispute  hovers  over  the'  title  to  the  220 
acres  described  in  the  judgment  of  the  trial 
court,  the  title  to  which  the  court  found  was 
not  in  the  plaintiff,  as  shown  by  the  abstract. 
The  title  to  this  land  being  alone  in  dispute, 
we  will  confine  our  remarks  to  it 

[I]  Technically  speaking,  after  a  careful 
examination  of  the  abstract  and  record  in 
the  case,  we  are  of  the  opinion  that  it  does 
not  show  a  record  title  to  this  land  in  the 
plaintiff;  but"  does  that  fact  defeat  the 
plaintiff's  right  to  a  specific  performance  of 
the  contract?  Counsel  for  defendant  insist 
that  it  does,  but  the  question  is  answered  to 
the  contrary  by  the  plaintiff. 

In  support  of  defendant's  insistence  we 
are  cited  to  the  following  caBes;  Thompson 
v.  Dickerson,  68  'Mo.  App.  535;  Bruce  v. 
Wolf,  102  Mo.  App.  384,  76  S.  W.  723;  Car- 
rabine  v.  Cox,  136  Mo.  App.  370,  117  S.  W. 
616;  Drury  v.  Mickelberry,  144  Mo.  App. 
212, 129  S.  W.  237 ;  Coble  v.  Denlsen,  151  Mo. 
App.  819, 131  S.  W.  719;  Austin  v.  Sblpman, 
160  Ma  App.  .208,  141  S.  W.  425;  Ives  v. 
Kimlin,  140  Mo.  App.  804,  124  S.  W.  23; 
Wiemann  v.  Steffen,  186  Mo.  App.  591,  172 
S.  W.  472;  Boas  v.  Partington,  85  CaL  535, 
24  Pac.  787;  Day  v.  Mountln.  137  Fed.  756, 
70  O.  O.  A.  190. 

We  will  consider  them  briefly  here. 

The  contract  in  the  case  ot  Thompson  v. 
Dickerson,  68  Mo.  App.  535,  was  in  this  lan- 
guage: 

"And  said  first  party  hereby  agrees  to  furnish 
to  said  second  party  a  complete  abstract 'of  the 
title  to  said  lands,  showing  fee-simple  title  to 
said  lands  in  said  first  party,  which  said  ab- 
stract shall  be  approved  by  Alt  F.  Rector,  as 
showing  a  complete  title  *  *  *  in  said  first 
party  to  said  lands,  which  said  abstract  shall 
be  delivered  to  said  Rector  by  said  first  party 
within  the  next  ten  days." 

In  construing  that  contract  the  court  said: 

"It  was  likewise  shown  that  plaintiff  knew 
that  the  lands  had  been  deeded  to  defendant  by 
her  father,  and  that  the  deed  did  not  convey 
40  acres  of  the  tract,  there  having  been  a  mis- 
description, the  deed  describing  40  acres  that  the 
defendant's  father  did  not  own.  The  evidence 
also  showed  that  defendant  had  been  in  the 
open,  notorious,  and  continuous  possession  of 
said  40  acres,  claiming  to  be  the  owner,  for 
more  than  10  years.  In  other  words,  that 
plaintiff's  title,  in  point  of  fact,  was  good  by 
adverse  possession.  It  was  further  shown  that 
defendant  had  an  abstract  of  title  made  out  and 
delivered  to  Mr.  Rector;  that  he  examined  it 
and  pronounced  the  title  insufficient;  that  he 
stated  that  defendant  could,  by  proper  proceed- 
ing fat  court  have  the  title  perfected,  if,  in  point 
of  fact,  she  bad  been  in  adverse  possession  the 
requisite  period. 

"One  of  the  principal  points  contended  for 
by  defendant  is  that  defendant  having  shown 
a  good,  legal  title  by  adverse  possession,  it  an- 
swered the  demands  of  the  case,  and  that  plain- 
tiff was  not  justified  in  rejecting  the  title.    We 
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are  of  the  opinion  that  the  tint*  of  the  con- 
tract make  tt  •unnecessary  for  tag  to  decide 
whether  a  title  by  adverse  possession,  not  ap- 
pearing of  record,  will  constitute  a  good,  legal, 
and  marketable  title,  such  aa  is  required  on  an 
ordinary  contract  between  vendor  and  vendee, 
wherein  a  good  and  complete  title  is  contracted 
for,  as  has  been  stated  in  Mitchner  v.  Hoftncs, 
117  Mo,  207  [22  S.  W.  107©]." 

In  Bruce  v.  Wolf,  supra,  the  contract  read : 

"1  agree  to  make  a  good,  satisfactory  deed, 
and,  if  required  to  do  so,  to  give  a  clear  abstract 
of  title  to  said  real  estate,  showing  the  title  to 
be  f  ally  vested  in  me." 

In  that  case  the  court  held  that  Oris  con- 
tract did  not  mean  good  title  in  law  by  rea- 
son of  occupation  under  color  and  chain  of 
title,  and  that  an  offer  to  perfect  the  title 
by  suit  was  insufficient,  and  could  not  de- 
feat the  broker's  action  for  his  commissions 
upon  an  admitted  sale  which  could  not  be 
consummated  by  reason  of  the  condition  of 
the  title. 

The  case  of  Drury  v.  Mickelberry,  supra, 
has  no  application  to  the  facts  of  this  case. 
There  the  contract  was  to  furnish  an  ab- 
stract within  a  certain  time,  which  was  not 
done.  The  court  in  that  case  held  that  time 
was  of  the  essence  of  the  contract,  and  that 
the  plaintiff  could  not  recover. 

The  case  of  Coble  v.  Denisen,  supra,  is 
Identical  with  the  case  Just  mentioned,  and 
likewise  It  has  no  application  to  the  case  at 
bar. 

In  Austin  v.  Shlpman,  supra,  the  contract 
read: 

"I  agree  to  convey  and  assure  to  the  party  of 
the  second  part,  in  fee  simple,-  clear  of  all  inr 
cumbrances  whatever,  by  good  and  sufficient 
warranty  deed  and  abstract  of  title." 

In  that  case  the  court  held  that  under  the 
terms  of  the  contract  the  vendor  was  bound 
to  furnish  an  abstract  showing  a  perfect  title, 
and  that  the  construction  placed  upon  the 
contract  by  the  court  .was  justified  by  the  cor- 
respondence of  the  parties,  from  which  it 
appeared  that  such  was  the  intention  of  the 
vendor  to  assure  a  clear  title  by  the  abstract 
of  the  record  transfers. 

In  Ives  v.  Kimlln,  supra,  the  contract  was: 

"The  said  party  of  the  second  part  has  this 
day  deposited  with  the  Crawford  County  Farm- 
ers' Bank  the  sum  of  one  thousand  dollars, 
which  said  sum  is  to  be  held  by  the  said  bank 
until  the  said  party  of  the  first  part  furnishes 
a  full  and  complete  abstract  of  the  title  showing 
a  perfect  title  to  said  lands  in  the  said  party 
of  the  first  part,  and  executes  and  deposits 
with  said  bank  a  general  warranty  deed  con- 
veying said  farm  to  the  said  party  of  the  sec- 
ond part,  his  heirs  and  assigns. 

"The  said  party  of  the  second  part  is  to  pay 
the  balance  of  said  purchase  price  of  $8,000  on 
or  before  the  15th  day  of  October,  1908." 

In  due  time  an  abstract  was  furnished  to 
one  Harrison,  the  attorney  for  Espenchied, 


the  purchaser  of  the  land,  who-  failed  to  ap- 
prove the  title  as  shown  by  abstract,  and  so 
notified  Espenchied  in  writing;,  the  latter 
being  a  resident  of  Illinois. 

A  foreword:  Kimlln,  the  assignee  of  Es- 
penchied, interpleaded  in  the  case  which  was 
brought  by  Ives  against  the  bank  to  recover 
the  $1,000  deposited  therein  under  the  terms 
of  the  contract  before  mentioned,  and  that  is 
why  Kimlln  is  named  as  the  defendant  in 
the  case. 

Shortly  after  receiving  the  letter  of  Har- 
rison disapproving  the  abstract,  Espenchied 
wrote  the  former  approving  his  objection 
thereto.  After  Harrison  received  this  letter 
from  Espenchied  he  Instituted  suits  as  at- 
torney for  Ives  to  quiet  the  title  to  the  lands 
described  in  the  contract  of  sale,  and  had 
service  by  publication,  and  procured  deeds 
from  certain  other  parties  for  the  same  pur- 
pose. In  October,  1908,  judgments  were  ren- 
dered by  default  in  the  circuit  court  of  Craw- 
ford county  In  said  suits,  and  certified  copies 
of  the  Judgments  thus  obtained,  and  the  deeds 
so  procured  were  added  to  the  abstract,  and 
again  presented  to  Harrison  by  Ives  for  ap- 
proval, which  he  did,  and  he  notified  the  at- 
torney of  Espenchied.  Shortly  after  the  re- 
ceipt of  this  notice  the  attorney  for  Kimlln 
wrote  to  Ives  that  he  bad  examined  the  ab- 
stract, and  that  the  title  was  not  good,  and 
charged  that  Harrison  knew  that  fact;  and 
further  stated  that  Kimlln  had  that  day 
closed  a  deal  for  other  lands,  and  would  not 
need  the  Ives  lands,  and  for  that  reason,  as 
well  as  for  the  fact  that  he  was  to  have  a 
good  title  and  that  had  not  been  furnished, 
he  also  demanded  of  the  bank  the  $1,000  de- 
posited therein.  The  circuit  court  found  for 
Ives,  and  rendered  Judgment  accordingly, 
and  Kimlln  appealed. 

In  reversing  the  judgment  of  the  circuit 
court  the  Court  of  Appeals  on  page  299  of  140 
Mo.  App.,  on  page  25  of  124  S.  W.,  used 
this  language: 

"The  abstract,  as  perfected  by  Harrison,  did 
not  show  a  marketable  title  in  Ives  in  the 
property,  and  therefore  did  not  comply  with 
the  terms  of  the  contract  entered  Into  on  the 
15th  day  of  April,  1908.  The  judgments  of 
the  circuit  court  attempting  to  perfect  the  title 
show  the  suits  were  commenced  against  the 
unknown  heirs  of  Putnam  Trask,  Josiah  B. 
Trauk,  Franklin  Askins,  William  J.  Parrar, 
Marvin  A.  Dunlap,  R.  P.  Dunlap,  Andrew  H. 
Trask,  Henrietta  Paul,  and  Napoleon  B.  Trask, 
and.  of  course,  notice  was  given  by  publication. 

"When  Harrison  approved  the  abstract  the 
evidence  does  not  show  that  the  term  of  court 
had  adjourned,  and,  even  if  it  had,  the  parties 
defendants  in  that  suit,  under  the  provisions 
of  section  777  and  778,  Revised  Statutes  1899, 
had  three  years'  time  in  which  to  appear  in 
court  and  have  the  judgment  set  aside  by  show- 
ing a  meritorious  defense.  And  even  though  it 
be  admitted  that  the  judgment  perfected  tie 
title  as  to  all  the  panics  named  therein,  yet  the 
abstract  shows  that  there  were  serious,  defects 
in  Ives'  title  other  than  the  one*. attempted  to 
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be  cured  by  the  suits.  The  title  to  80  acres  of 
the  land  was  in  the  following  condition :  One 
James  Sanders,  who  owned  the  same,  made  a- 
will  on  the  28th  day  of  June,  1882,  disposing 
of  this  tract  of  land  as  follows:  'I  d»  hereby 
give  and  bequeath  unto  my  grandchildren, 
James  S.  Paul  and  Henrietta  Paul,  minor  heirs 
of  Martha  L.  Paul,  deceased,  the  following  de- 
scribed real  estate,  to  wit:  The  S.  W.  %  of 
N.  W.  %,  and  the  N.  W.  %  of  the  S.  W.  %,  of 
section  26,  township  87,  range  3,  absolutely  to 
them,  their  heirs,  but,  if  they  should  die  without 
issue,  then  said  real  estate  shall  revert  and 
vest  in  my  heirs  equally,  or  share  and  share 
alike.' 

"A  warranty  deed,  dated  June  1,  1883,  from 
Martha  H.  Paul  and  James  S.  Paul  to  Mr. 
Ives  to  this  tract  of  land  was  shown  in  the  ab- 
stract. But  the  abstract  did  not  show  any 
conveyance  from  Henrietta  Paul  or  that  Martha 
H.  Paul  and  Henrietta  Paul  were  one  and  the 
same  person. 

"In  making  the  unknown  heirs  of  Henrietta 
Paul  parties  to  the  suit  to  quiet  title,  the  at- 
torney for  Mr.  Ives  must  have  construed  the 
will  as  giving  to  James  S.  Paul  and  Henrietta 
Paul  an  absolute  fee-simple  title  to  the  land 
without  condition  or  contingency.  Our  opin- 
ion is  that  whether  we  construe  that  clause  of 
the  will  as  vesting  in  James  Paul  and  Henrietta 
Paul  a  life  estate  or  an  estate  in  fee  it  is  im- 
material to  the  issues '  in  this  case.  If  a  life 
estate  only  vested,  then  upon  their  deaths  the 
absolute  tide  passed  to  their  children,  if  any, 
and,  if  none  survived,  then  to  the  heirs  of  James 
Sanders,  and  in  that  event  the  children  took 
under  the  will  of  James  Sanders  and  not  from 
their  parents.  If  a  fee  was  transferred,  then 
such  estate  was  liable  to  be  defeated  upon  the 
contingency  of  them  dying  without  children. 
Gannon  v.  Pauk,  200  Mo.  75,  98  S.  W.  471; 
Gannon  v.  Albright,  183  Mo.  238,  81  S.  W. 
1162  [67  L.  R.  A.  97,  105  Am.  St.  Rep.  471] ; 
Tecum  v.  Siler,  160  Mo.  281,  61  S.  W.  208; 
Haring  v.  Shelton  [103  Tex.  101  122  a  W.  13; 
Hopkins  v.  Hopkins  [103  Tex.  15]  122  S. 
W.  15. 

"The  abstract  did  not  show  whether  James 
Paul  or  Henrietta  Paul  was  ever  married,  or 
that  either  of  them  was  dead,  and,  if  so,  wheth- 
er or  not  any  children  survived.  If  they  died 
without  leaving  children,  then  under  the  terms 
of  the  will,  as  we  have  construed  it,  the  title 
to  the  real  estate  willed  to  them  vested  at  their 
death  in  the  heirs  of  James  Sanders.  The  heirs 
of  James  Sanders  were  not  made  parties  to 
this  suit,  and  neither  were  the  heirs  of  James 
Paul,  and  therefore  the  title  shown  by  the  ab- 
stract was  not  the  title  that  Ives  agreed  to 
give  in  his  written  contract 

"It  is  claimed  by  respondent  Ives  that  the 
court  found  in  its  judgment  that  the  title  was 
perfected  in  Ives  by  limitation.  Should  we 
concede  that  the  judgment  perfected  a  title  in 
Ives  as  against  all  the  parties  named  in  the 
suit  In  which  they  were  rendered,  yet  the  heirs 
of  James  Sanders  were  not  parties  to  that  suit, 
and  therefore  their  interests  in  the  property 
were  not  affected  thereby. 

"Under  the  laws  of  this  state  a  purchaser 
of  lands  has  the  right  to  demand  the  title  which 
shall  protect  him  from  anxiety.  He  should 
have  a  title  which  would  enable  him,  not  only 
to  hold  his  land,  bat  to  bold  it  in  peace,  and,  if 


he  wishes  to  sell  it,  to  be  reasonably  sure  that 
no  flaw  or  doubt  will  come  up  to  disturb  its 
marketable  value.  Mastin  v.  Grimes,  88  Mo. 
478. 

"Under  the  contract  between  the  parties,  Ives 
agreed  to  furnish  a  full  and  complete  abstract 
of  the  title,  showing  a  perfect  title  to  said  lands 
in  him.  Speaking  of  a  similar  contract  in 
Bruce  v.  "Wolfe,  102  Mo.  App.  389,  76  8.  W. 
723,  the  Kansas  City  Court  of  Appeals  said: 
'The  contract  called  for  a  dear  abstract*  of  ti- 
tle ;  that  is,  a  perfect  title.  Whereas,  he  may 
have  had  a  good  title  in  law  by  reason  of  his 
occupation  under  color  and  claim  of  title,  it 
could  not  be  so  shown  by  an  abstract.  The  pur- 
chaser was  not  bound  to  take  the  land  and  incur 
the  risk  of  successfully  defending  the  title.'" 

In  the  case  of  Kllng  v.  Realty  Co.,  166  Mo. 
App.  190,  148  S.  W.  203,  the  contract,  among 
other  things,  provided  that  "a  complete  ab- 
tract  of  title  to  said  property  from  the  United 
States  government  to  this  date,  with  certifi- 
cates of  competent  abstractors  as  to  taxes, 
judgments,  and  mechanics'  liens  effecting  the 
property,"  be  furnished. 

The  plaintiff  sued  to  recover  the  amount 
deposited  with  a  real  estate  agency  as  a 
partial  payment  of  the  purchase  price  of  the 
land  described  in  the  contract  The  vendor 
acquired  the  land  as  devisee  of  a  citizen  of 
New  Hampshire,  who  died  testate.  No  ad- 
ministration of  his  estate  in  that  state  was 
had.  The  court  held  that  the  land  in  ques- 
tion was  .therefore  subject  to  the  lien  of  the 
debts  of  the  testator  not  barred  by  the  stat- 
ute of  limitations  of  that  state. 

In  discussing  the  insufficiency  of  the  ab- 
stract the  Court  of  Appeals  said: 

"The  question  at  issue  here  is  whether  or  not 
the  vendor  did  furnish  the  vendee  an  abstract 
of  title  showing  a  good  title  to  the  .land  vested 
in  him.  If  he  did,  plaintiff  was  not  justified 
in  rescinding  the  contract  and  has  no  cause  of 
action  for  the  recovery  of  the  deposit;  if  he 
did  not,  plaintiff  acted  within  her  rights  in  the 
rescission  and  is  entitled  to  a  return  of  the  de- 
posit 

"The  term  'a  good  title'  is  synonymous  with 
'a  good  marketable  title,'  and  the  following 
definition  of  what  constitutes  a  marketable  ti- 
tle has  received  the  approval  of  our  Supreme 
Court  in  Mastin  v.  Grimes,  88  Mo.  478,  Mitch- 
ner  v.  Holmes,  117  Mo.  loc  cit  205  [22  S.  W. 
1070],  and  Green  v.  Ditsch,  143  Mo.  1  [44  S. 
W.  799]: 

"  'Every  purchaser  of  land  has  a  right  to  de- 
mand a  title  which  shall  protect  him  from  anx- 
iety, lest  annoying,  if  not  successful,  suits  be 
brought  against  him,  and  probably  take  from 
him  or  his  representatives  land  upon  which 
money  was  invested.  He  should  have  a  title 
which  would  enable  him  not  only  to  hold  his 
land,  but  to  bold  it  in  peace,  and,  if  he  wishes 
to  sell  it,  to  be  reasonably  sure  that  no  flaw 
or  doubt  will  come  up  to  disturb  its  marketable 
value.' 

"There  is  no  implied  covenant '  that  the  title 
will  be  such  as  the  vendee  may  be  willing  to  ac- 
cept or  that  his  attorney  may  pronounce  good 
and  marketable.  Green  v.  Ditsch,  supra.  And 
mere  suspicion  against  the  title,  or  a  specula- 
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tive  possibility,  that  a  defect  in  it  might  appear" 
in  the  future,  are  not  grounds  on  which  the  title 
may  be  denounced  as  unmarketable.  As  is  said 
in  one  of  the  cases:  'A  purchaser  is  not  enti- 
tled to  demand  a  title  absolutely  free  from  all 
suspicion  or  possible  defect.  He  may  claim  a 
marketable  title,  and  that  means  a  title  which 
a  reasonable  purchaser,  well  informed  as  to  the 
facta  and  their  legal  bearings,  willing  and  anx- 
ious to  perform  his  contract,  would,  in  the  ex- 
ercise of  that  prudence  which  business  men 
ordinarily  bring  to  bear  upon  such  transactions, 
be  willing  to  accept  and  ought  to  accept.'  Todd 
v.  Savings  Institution,  128  N.  Y.  636  [28  N.  E. 
504] ;  Moser  v.  Cochrane,  107  N.  T.  35  [13  N. 
B.  442];  Hayes,  Guardian,  v.  Cemetary,  108 
Mass.  400.  A  reasonable  doubt  of  a  title,  such 
a  doubt  as  will  render  it  unmarketable  in  the 
contemplation  of  the  law,  does  not  embrace 
mere  shadows  or  possibilities,  but  probabilities. 
Moral,  not  mathematical,  certainty  that  the  ti- 
tle is  good  is  all  that  may  be  demanded  by  the 
vendee.    Atkinson  v.  Taylor,  34  Mo.  App.  442." 

The  court  then  held  that  the  abstract  was 
insufficient. 

In  the  case  of  Wlemann  v.  Steffen,  186  Mo. 
App.  684,  172  S.  W.  472,  the  court  states  the 
facte  as  follows: 

'*niis  is  a  suit  for  money  had  and  received. 
The  money  sued  for  came  into  the  hands  of  de- 
fendant under  a  contract  which  plaintiff  there- 
after rescinded.  The  trial  was  had  before  the 
court  without  a  jury,  where  the  finding  and 
judgment  were  for  defendant,  and  plaintiff  pros- 
ecutes the  appeal.  , 

"It  appears  that  plaintiff  and  defendant  en- 
tered into  a  written  contract  concerning  the 
purchase  of  defendant's  farm  of  238  acres  in 
Lincoln  county.  By  the  terms  of  the  contract 
plaintiff  purchased  defendant's  farm  at  the 
agreed  price  of  $11,700,  and  paid  $500  down 
as  earnest  money  thereon.  It  was  agreed  that 
the  balance  of  the  purchase  price  should  be 
paid  in  part,  and  in  part  secured  by  plaintiff 
to  defendant,  on  the  1st  day  of  March,  1911, 
at  which  time  the  deed  was  to  be  executed  by 
defendant  and  his  wife,  and  delivered  to  plain- 
tiff, and  possession  of  the  premises  given.  It 
is  stipulated  in  the  written  contract  that  de- 
fendant should,  on  that  date,  make  and  deliver 
to  plaintiffs  'a  general  warranty  deed  to  said 
lands  with  good  and  marketable  title,  free  from 
all  liens  and  defects  except  taxes  due  for  the 
year  1911.'  The  controversy  in  the  case  relates 
to  this  matter,  for  the  plaintiff  insists  that  de- 
fendant did  not  tender  a  marketable  title,  where- 
as the  court  found  he  did. 

"Plaintiff  paid  $500  earnest  money  on  the 
bargain,  when  the  contract  was  entered  into 
several  months  before,  and  it  appears  that  he 
was  ready,  able,  and  willing  to  complete  the 
purchase  on  March  1,  1911,  and,  indeed,  ex- 
tended the  time  until  noon  of  March  2d  of 
that  year,  to  enable  defendant  to  clear  several 
defects  in  the  title.  Although  there  is  no  stip- 
ulation in  the  contract  requiring  defendant  to 
furnish  an  abstract,  it  appears  that  he  did.  so, 
and  plaintiff's  attorney  examined  it  prior  to 
March  1st.  On  such  examination  several  minor 
defects  in  the  paper  title  were  discovered  and 
pointed  out,  and  it  appears  defendant  corrected 
all  of  them,  save  one  which  relates  to  the  ap- 
parent outstanding  title  of  a  one-eighth  inter- 


est in  65  acres  of  the  land,  which  title,  it,  is 
.said,  according  to  the  records,  resides  in  one 
Joseph  Story.  It  appears  that  defendant  had 
claimed  to  own  the  land  for  more  than  32 
years  under  a  general  warranty  deed,  and  that, 
though  he  had  resided  thereon,  cultivated  it, 
paid  the  taxes,  and  exercised  the  usual  acts 
of  ownership  with  respect  to  it  during  that  time, 
plaintiff  objected  to  the  title,  tendered  because 
of  such  apparent  outstanding  one-eighth  inter- 
est in  65  acres  in  Joseph  Story.  After  waiting 
until  noon  of  March  2,  1911,  for  defendant  to 
correct  the  record  title  with  respect  to  this 
interest,  plaintiff  declared  a  rescission  of  the 
contract,  and  demanded  the  return  of  the  $500 
earnest  money  paid,  because,  as  he  asserts,  the 
title  tendered  was  not  good  and  marketable, 
free  from  all  defects.  On  the  other  hand,  de- 
fendant insisted  the  title  was  sufficient,  when 
considered  together  with  his  occupancy  and 
claim  of  ownership  under  the  statute  of  limita- 
tions, and  therefore  denied  plaintiff's  right  to 
rescind. 

"The  case  concedes  that  Joseph  Story  de- 
rived from  his  grandmother,  through  descent, 
in  1896,  title  to  a  one-eighth  interest  in  the 
parcel  of  land  referred  to,  consisting  of  65 
acres,  and  no  deed  from  him  Appears.  But, 
on  the  trial,  the  court  received  evidence  show- 
ing that  defendant's  right  to  the  identical  land 
and  interest  had  ripened  into  a  complete  title 
under  the.  statute  of  limitations  through  adverse 
user  and  occupancy  under  claim  and  color  of 
title  attended  with  the  usual  indicia  of  owner- 
ship. But  this  evidence  was  objected  to  on  the 
theory  that  the  stipulation  for  a  marketable 
title  required  the  showing  of  such  title  by  deeds 
or  proper  conveyances,  and  excluded  the  idea 
by  establishing  it  through  user  under  the  stat- 
ute of  limitations.  Moreover,  the  court  refused 
to  declare  the  law,  on  plaintiff's  request,  to  the 
effect  that  he  was  not  obligated  to  accept  from 
defendant  a  title  resting  as  to  any  part  of  the 
land  contracted  for  by  him  on  lie  statute  of 
limitations." 

In  discussing  that  case  the  court  on  page 
590  of  186  Mo.  App.,  on  page  478  of  172  S.  W., 
used  this  language: 

"It  is  urged  the  court  erred  in  its  view  of 
the  law  thus  disclosed,  in  that  the  covenant 
for  a  marketable  title,  free  of  defects,  implies 
a  title  to  be  shown  in  proper  conveyances  alone, 
and  may  not  be  satisfied  through  showing  an 
absolutely  good  title  under  the  statute  of  lim- 
itations. But  we  are  not  so  persuaded.  The 
law  implies  that  one  selling  land  shall  furnish 
a  good  title,  and  it  is  said  that  a  good  title 
and  a  marketable  title  are  the  same.  See  Kent 
&  Obear  v.  Allen,  24  Mo.  98;  Kling  v.  A.  H. 
Greef  Realty  Co.,  166  Mo.  App.  190,  148  S. 
W.  203 ;  39  Cye.  1442 ;  29  Am.  &  Eng.  Encyc. 
Law  (2d  Ed.)  pp.  610, 611.  However,  sometimes 
the  parties  stipulate  in  their  contract,  and  it 
is  certainly  competent  for  them  to  do  so,  for 
a  title  of  a  particular  kind  and  character,  even 
where  otherwise  a  different  character  of  title 
would  be  sufficient ;  such,  for  instance,  as  where 
the  contract  specifically  provides  that  the  title 
shall  be  shown  of  record  or  by  means  of  ar. 
abstract.  In  cases  of  that  character,  of  course, 
it  Is  essential  to  comply  with  the  condition  of 
(he  contract,  and  show  a  title  of  record  or  as 
by'  an  abstract,  etc.     See  Thompson  v.  Dicker- 
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son,  68  Mo.  App.  63S;  St.  Clair  v.  Hellweg, 
178  Mo.  App.  660,  159  S.  W.  17;  89  Oyc.  1442, 
1445;  1446,  1447.  But  the  term  'marketable 
title,  free  from  defects,'  does  not  imply  that  no 
other  title  than  one  shown  in  proper  convey- 
ances or  of  record  or  revealed  in  an  abstract 
from  the  record  will  suffice.  Neither  is  there 
an  Implied  covenant  in  those  words  to  the  ef- 
fect that  the  title  will  be  such  as  the  vendee 
will  be  willing  to  accept  or  that  his  attorney 
may  pronounce  good  and  marketable.  See 
Green  v.  Ditsch,  143  Mo.  1,  44  S.  W.  790.  It 
is  said  that  the  words  'marketable  title'  mean 
a  title  which  a  reasonable  purchaser,  well  in- 
formed as  to  the  facts  and  their  legal  bearings, 
willing  and  anxious  to  perform  his  contract, 
would,  in  the  exercise  of  that  prudence  which 
business  men  ordinarily  bring  to  bear  upon  such 
transactions,  be  willing  to  accept  and  ought  to 
accept.  See  Kling  v.  Greet  Realty  Co.,  166 
Mo.  App.  190,  196,  196,  148  S.  W.  203;  Todd 
v.  Savings  Institution,  128  N.  Y.  636  [28  N. 
E.  604];  29  Am.  &  Eng.  Ency.  of  Law  (2d 
Bd.)  618;  39  Cyc.  1452  et  seq.  But  unless 
the  contract  calls  for  •  record  title  or  a  title 
appearing  in  conveyances,  as  by  an  abstract  or 
something  of  that  nature,  a  good  title  by  ad- 
verse possession  under  the  statute  of  limita- 
tions is  sufficient  and  regarded  as  a  marketa- 
ble title.  It  is  said  that  such  is  the  rule  ac- 
cording to  the  great  weight  of  authority.  See 
39  Cyc  1460.  It  is  certainly  the  rule  in  Mis- 
souri, as  will  appear  by  reference  to  the  deci- 
sion of  the  Supreme  Court  in  Scannell  v.  Amer- 
ican Soda  Fountain  Co.,  161  Mo.  606,  618,  619, 
61  8.  W.  889. 

"The  law  on  the  subject  is  thus  stated  in  39 
Cyc  1460,  1461,  1462,  1468: 

"  'Where  the  contract  expressly  or  impliedly 
calls  for  a  record  title,  a  title  by  adverse  pos- 
session, prescription,  or  limitations  is  not  suffi- 
cient; but  such  a  title  is  marketable  and  suf- 
ficient, according  to  the  great  weight  of  author- 
ity, where  the  contract  does  not  call  for  a  title 
of  record.  Where  there  is  a  possibility  of  an 
outstanding  title,  undisturbed  possession  for  a 
long  period  of  time  renders  the  title  marketable. 
The  vendor  must,  however,  clearly  show  that 
the  facts  are  such  that  lapse  of  time  gives  title 
by  adverse  possession,  and  that  the  title  is  free 
from  reasonable  doubt.  He  must  be  able  to 
show  that  the  adverse  claimant  of  the  prop- 
erty was  not  under  such  disability  that  the  stat- 
ute would  not  run  against  him,  that  the  pos- 
session was  in  hostility  to  such  owner  and  ex- 
clusive, and  that  the  time  prescribed  by  the 
statute  has  not  been  prolonged  by  any  act  of 
the  parties.  The  parol  evidence  to  support  such 
a  title  must  be  such  as  cannot  be  contradicted 
and  will  not  be  difficult  to  obtain.' 

"In  this  view  the  court  very  properly  re- 
ceived the  evidence  showing  good  title  in  the 
defendant  under  the  statute  of  limitations,  and 
also  in  refusing  the  instructions  requested  by 
plaintiff,  for  it  is  obvious  the  title  tendered  by 
defendant  was  a  marketable  one,  free  from  de- 
fects.*' 

After  a  careful  consideration  of  the  cases 
in  this  state  cited  by  counsel  for  defendant, 
we  are  of  the  opinion  that  the  cases  of 
Thompson  v.  Dickerson,  supra,  Bruce  v.  Wolf, 
supra,  Austin  v.  Shipman,  Supra,  and  Austin 
v.  Kimlln,  supra,  support  the  position  taken 


by  counsel  for  the  defendant,  namely,  that 
where  the  terms  of  the  contract  show  that  it 
way  the  intention  of  the  parties  that  the  ven- 
dor should  furnish  an  abstract  of  title  show- 
ing a  perfect  title  In  him  to  the  real  estate — 
that  is,  one  shown  by  the  records — and  that 
the  vendee  was  to  purchase  the  laud  only 
upon  such  a  showing  made  by  such  an  ab- 
stract, the  latter  would  be  under  no  legal 
obligation  to  accept  a  title,  though  good  and 
merchantable,  If  not  shown  by  such  an  ab- 
stract 

We  are  not  Inclined  to  say  that  such  a  con- 
tract might  not  be  drawn  and  execute,  and, 
if  so  drawn,  that  the  courts  would  not  en- 
force it;  but,  when  we  consider  the  very  ob- 
ject and  purpose  of  an  abstract,  we  seriously 
doubt  that  such  a  contract  was  ever  inten- 
tionally drawn  and  executed. 

[4]  What  we  mean  la  that  the  purpose  of 
an  abstract  of  the  record  of  the  title  to  a 
piece  of  real  estate  is  not  simply  to  show 
that  the  paper  title  is  perfect  as  It  appears 
of  record,  but  It  is  also  to  Show  in  addition 
thereto  that  the  vendor  has  the  actual  title 
thereto.  The  latter  is  of  paramount  impor- 
tance, while  the  former  is  only  incidental 
thereto,  pointing  out  the  evidences  of  the  real 
title. 

For  illustration,  the  record  title  might 
be  perfect,  and  of  course  a  correct  abstract 
of  the  record  would  show  that  fact,  but  at 
the  same  time  the  person  In  whom  the  record 
and  abstract  show  is  the  owner  of  the  title 
may  in  act  have  no  real  interest  or  title 
whatever  in  the  land  described  thereby. 

This  is  often  shown  where  the  husband, 
without  the  written  consent  of  the  wife,  in- 
vests her  separate  money  or  means  in  real 
estate  and  takes  the  title  in  his  own  name. 
In  such  case  the  record  title  thereto  would  be 
in  him,  and  a  correct  abstract  should  show 
that  fact,  if  known,  and  in  such  case  he 
would  have  no  beneficial  interest  in  the  land 
whatever.  And  should  any  one  purchase  such 
real  estate  from  the  husband  with  notice  or 
knowledge  of  the  fact  that  the  wife's  money 
paid  for  it  such  a  one  would  acquire  no  better 
title  thereto  than  the  husband  had. 

If  you  use  the  word  "abstract"  in  the  nar- 
row and  technical  sense  in  which  counsel  for 
defendant  contend  for,  then,  of  course,  the 
wife's  Interest  would  not  and  could  not  be 
shown  by  the  abstract,  even  though  the  affida- 
vits of  the  husband  and  wife  should  be  at- 
tached thereto  setting  forth  those  facts,  for 
the  simple  reason,  as  they  contend,  the  affida- 
vits are  no  part  of  the  abstract,  and  conse- 
quently could  be  considered  for  any  purpose 
when  the  contract  calls  for  an  abstract  show- 
ing a  perfect  record  title.  The  foregoing  Is 
the  logical  conclusion  deducible  from  the 
contention  of  counsel  for  defendant. 

And  if  that  contention  is  sound,  then  if,  as 
a  matter  of  fact,  the  affidavits  of  Jamison 
and  his  wife,  and  even  others  familiar  with 
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the  tacts,  should  conclusively  show  that  he 
purchased  any  or  all  of  the  land  Involved 
In  this  suit  and  paid  (or  It  without  her  writ- 
ten permission,  with  her  money,  yet  the  de- 
fendant would  be  compelled,  under  the  strict 
terms  of  the  contract,  to  accept  his  deed 
therefor  and  pay  him  the  purchase  price 
thereof,  of  $57,000,  notwithstanding  the  affi- 
davits attached  to  the  abstract  showed  that 
he  had  no  real  interest  whatever  therein. 
Scannell  v.  American  Soda  Fountain  Co.,  161 
Mo.  606,  loc  dt.  618,  61  S.  W.  889. 

The  same  would  be  true  not  only  where  the 
husband  Invests  the  wife's  money  or  means 
in  real  estate,  and  takes  the  title  In  his  own 
name,  but  also  in  many  other  cases,  such  as 
resulting  trusts,  and  where  the  title  to  real 
estate  has  been  acquired  by  Inheritance,  mar- 
riage, adverse  possession,  or  depends  upon, 
births,  deaths,  or  upon  any  other  matter  by 
which  a  missing  link  must,  from  the  very  na- 
ture of  the  case,  be  supplied  by  parol  evi- 
dence. In  other  words,  in  all  of  those  cases 
where  parol  evidence  must  of  necessity  be  re- 
sorted to  in  order  to  show  a  perfect  title  to 
real  estate,  an  abstract,  such  as  counsel 
for  the  defendant  contends  for,  could  never, 
in  the  very  nature  of  the  case,  legally  dis- 
close the  parol  evidence  which  is  required  to 
fill  in  the  gap  or  make  the  connecting  link  in 
the  chain  of  title;  and  in  all  such  cases, 
according  to  defendant's  contention,  a  good 
and  merchantable  title  could  never  be  shown 
by  an  abstract  of  any  kind.  This  Is  true  for 
the  reason  that  even  at  this  late  day,  when  a 
record  Is  kept  of  marriages,  births,  deaths, 
etc.,  it  is  almost  Impossible  to  procure  them 
in  a  given  case,  they  being  scattered  through- 
out the  world. 

To  make  the  point  clear,  let  us  view  the 
case  from  a  different  angle,  and  suppose  that 
the  abstract  in  this  case  conformed  to  all 
the  requirements  contended  for  by  counsel  for 
defendant;  that  Is,  It  showed  a  perfect  rec- 
ord title  in  fee  in  the  plaintiff  to  all  the  land 
described  in  the  contract  of  sale,  and  also 
contained  the  affidavits  before  mentioned, 
showing  that  the  husband,  without  the  writ- 
ten consent  of  his  wife,  had  purchased  this' 
land  with  her  money,  and  that  he  had  taken 
the  title  of  the  same  in  his  own  name; 
would  counsel  for  defendant  have  advised  his 
client  that,  under  the  terms  of  the  contract, 
the  affidavits  were  no  part  of  the  abstract, 
and  that  they  must  be  ignored,  and,  therefore, 
according  to  the  terms  of  the  contract,  the 
defendant  was  liable  to  pay,  and  must  pay, 
the  full  purchase  price  of  the  land,  when  in 
fact  the  plaintiff  had  no  real  interest  what- 
ever In  the  land — at  most,  he  would  be  con- 
sidered a  naked  trustee,  holding  the  legal 
title  to  the  land  for  the  use  of  his  wife, 
which,  if  not  executed  by  the  statute  of  uses, 
would  be  enforced  by  a  court  of  equity?  I 
apprehend  not,  for  the  reason  that  he  would 
have  known  that  the  wife,  under  those  facts, 
210S.W.-27 


could  recover  the  lands  from  the  defendant 
the  next  moment 

It  was  because  of  these  absurd  results 
which  counsel  for  defendant  contend  that 
caused  us,  in  a  previous  part  of  this  opinion, 
to  state  that  we  doubted  if  any  such  contract 
as  interpreted  by  counsel  for  defendant  was 
ever  intentionally  entered  into  by  any  one; 
but,  be  that  as  it  may,  let  ua  return  to  the  con- 
sideration of  the  cases  cited  by  counsel  tdr 
defendant  in  support  of  their  position  in  this 
case. 

The  cases  of  Drury  v.  Mickelberry,  supra, 
and  Coble  v.  Denisen,  supra,  are  not  in  point 
for  the  reasons  previously  stated ;  and  if  we 
correctly  understand  the  other  two  cases 
cited,  namely,  Kling  v.  Realty  Co.,  supra,  and 
Wiemann  v.  Steffen,  supra,  while,  upon  the 
facts  stated,  they  support  fifth  contention 
made  by  counsel  for  defendant,  yet  they  also 
recognize  the  rule  contended  for  by  counsel 
for  the  plaintiff. 

Before  proceeding  further,  it  may  not  be 
amiss  to  recall  the  exact  language  of  the  per- 
tinent part  of  the  contract  in  this  case.  It 
reads:  "Parties  of  the  first  part  agree  to 
deed  by  general  warranty  deed  and  will  fur- 
nish an  abstract  showing  good  merchantable 
title."  And  In  this  connection  it  should  be 
borne  in  mind  that  the  uncontradicted  evi- 
dence in  the  case  shows  that  the  plaintiff  had 
acquired  a  fee-simple  title  to  the  220  acres 
described  in  the  judgment  of  the  trial  court, 
the  only  land  the  title  to  which  is  questioned 
in  this  case,  by  adverse  possession  under  the 
10,  24,  and  30  years  statute  of  limitations. 

In  addition  to  the  two  last  cases  heretofore 
considered,  written  by  the  Court  of  Appeals, 
this  court  has -passed  upon  the  meaning  of 
a  similar  contract  to  the  one  we  now  have  un- 
der consideration,  which  we  will  now  briefly 
review. 

The  case  is  that  of  Scannell  v.  American 
Soda  Fountain  Co.,  161  Mo.  606,  61  S.  W. 
889.  This  was  a  suit  for  specific  perform- 
ance, and  the  contract  in  which  provided — 

"that  if  any  defect  should  be  found  in  the  title 
to  either  of  said  properties,  bo  that  this  con- 
templated trade  cannot  be  made,  then  the  party 
whose  title  proves  defective  hereby  agrees  to 
pay  to  the  other  party  the  sum  of  ?E50  as  full 
compensation  for  the  failure  to  consummate  this 
contract;  and  in  that  event,  and  upon  such 
failure  being  made,  this  contract  shall  be  abso- 
lutely void  as  if  the  same  had  never  been  made, 
and  the  $250  hereby  receipted  for  shall  be  re- 
turned to  said  Scannell.  If,  however,  said  ti- 
tles are .  found  to  be  perfect,  said  deeds  and 
lease  shall  be  delivered  without  delay,  not  later 
than  the  1st  of  July  next." 

The  evidence  disclosed  that  the  plaintiff's 
record  title  went  back  no  further  than  1829, 
although  the  title  to  the  property  had  emanat- 
ed from  the  French  Government  In  1769, 
and  for  that  reason  the  defendant  refused  to 
carry  out  the  agreement;  hence,  that  suit 
The  parol  evidence,  however,  showed  that  the 
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plaintiff,  and  those  through  and  under  whom 
he  claimed  title,  had  been  in  the  open,  ex- 
clusive, continuous,  and  adverse  possession 
of  the  property,  claiming  possession  of  the 
property  and  title  thereto,  from  the  time  the 
title  emanated  from  the  French  Government, 
In  1769,  down  to  the  year  1829,  where  the 
record  title  began. 

It  will  be  observed  that  the  contract  does 
not  use  the  word  "abstract,"  yet  it  does  use 
the  word  "title,"  which  an  abstract  repre- 
sents, and  has  as  full  a  meaning  and  signifi- 
cance as  the  word  "abstract,"  would  have 
had  had  It  been  used  in  the  contract  Instead 
of  the  word  "title." 

This  court,  In  that  case,  in  decreeing  spe- 
cific performance  used  this  language: 

"The  first  question  we  encounter  is,  Was  the 
defendant  justified  in  refusing  to  perforin  the 
contract  because  the  plaintiff's  paper  title  went 
back  no  further  than  1829,  and  did  not  connect 
with  the  concession  from  the  French  govern- 
ment, subsequently  confirmed  by  the  United 
States?  Up  to  the  time  defendant  positively 
refused  to  carry  out  the  agreement  the  points  in 
relation  to  the  nine-inch  strip  and  the  three-foot 
easement  had  not  been  discovered,  at  least  no 
mention  of  them  had  been  made  in  the  discus- 
sions, but,  so  far  as  could  be  learned  from  what 
was  said  by  defendant's  agent,  the  gap  in  the 
record  from  1769  to  1829  was  the  only  objec- 
tion. 

"It  is  insisted  for  the  respondent  that  the  con- 
tract in  question  demands  not  only  a  reasona- 
bly good,  but  an  absolutely  perfect,  title.  The 
learned  circuit  judge  who  tried  the  case  notes 
in  his  opinion  that  the  contract  was  not  written 
by  a  lawyer,  and  on  that  ground  accounts  for 
some  indefinite  language  employed.  That  fact 
may  also  account  for  the  form  of  expression  on 
this  point.  The  language  is,  'If  any  defect 
should  be  found  in  the  title,'  etc.  The  argu- 
ment for  respondent  places  the  emphasis  on  the 
adjective;  if  any  defect  should  be  found,  the 
contract  should  end.  In  their  brief  the  learned 
counsel  say  that  the  parties  'meant  just  what 
those  words  express — any  defect  whatsoever  in 
the  record  title  notwithstanding  that,  by  evi- 
dence of  possession  or  other  facts  not  of  record, 
the  defect  in  the  record  title  might  be  so  far 
supplied  as  to  make  the  title  good  and  marketa- 
ble.' Of  course,  if  the  parties  had  seen  fit,  they 
might  have  contracted  in  those  words  or  to  that 
effect,  and,  if  they  had,  the  court  would  not 
enforce  upon  either  of  them  different  terms. 
But  a  contract  calling  for  an  absolutely  perfect 
record  title,  and  which  would  be  satisfied  with 
such,  does  not  call  for  a  perfect,  or  even  a 
marketable,  title— does  not  in  fact  call  for  as 
good  title  as  this  contract  calls  for.  A  man 
may  have  an  absolutely  perfect  record  title,  yet 
it  will  avail  him  nothing  if  his  adversary  in 
possession  has  been  there  for  such  a  period  and 
under  such  conditions  that  the  law  will  not  al- 
low him  to  be  disturbed.  But  that  is  not  the 
language  of  this  contract.  It  is,  'If  any  defect 
should  be  found  in  the  title  to  either  of  said 
properties  so  that  this  contemplated  trade  can- 
not be  made,  then,'  etc.  That  form  of  expression 
neither  condemns  a  title  for  lack  of  record  evi- 
dence, nor  requires  a  party  to  take  a  record  ti- 
tle if  it  is  overshadowed  by  a  title  outside  the 


record.  And  it  will  be  noticed  that  the  word 
'perfect'  is  not  used  in  that  sentence,  though  it 
occurs  in  the  sentence  following:  'If,  however, 
the  titles  are  found  to  be  perfect,  said  deeds  and 
lease  are  to  be  delivered  without  delay,  not 
later  than  the  1st  of  July  next.'  The  only 
office  that  sentence  serves  is  to  fix  the  date  for 
the  performance  of  the  agreement.  / 

"A  title  acquired  by  adverse  possession,  under 
our  statute,  is  in  every  respect  sa  good  for 
purposes  of  attack  or  defense  as  a  title  by  deeds 
running  back  to  the  government.  Bank  v.  Ev- 
ans, 51  Mo.  335;  Shepley  v.  Cowan,  52  Mo. 
559;  Bledsoe  v.  Simms,  53  Mo.  305;  Dalton 
v.  Bank,  54  Mo.  105;  Barry  v.  Otto,  56  Mo. 
177 ;  liidgeway  v.  Holliday,  59  Mo.  444 ;  Ham- 
ilton v.  Boggess,  63  Mo.  233;  Ekey  v.  Inge, 
87  Mo.  493 ;  Sherwood  v.  Baker,  105  Mo.  472 
[16  S.  W.  938,  24  Am.  St  Rep.  399];  Long 
v.  Stock  Yards,  107  Mo.  298  [17  S.  W.  656, 
28  Am.  St.  Bep.  413]. 

"Titles  by  deed  often  have  to  be  helped  out 
by  parol  evidence,  as,  for  example,  the  record 
title  shown  by  defendant  in  this  case.  The  con- 
cession of  the  French  government  to  Jacques 
Denis  had  to  depend  on  the  oral  testimony  of 
a  witness  who  had  made  a  study  of  old  city 
maps.  If  plaintiff  had  shown  a  direct  deriva- 
tion of  that  title,  it  would  not  have  come  up 
to  the  requirement  demanded  by  respondent  in 
his  brief,  because  'it  was  not  a  title  good  beyond 
all  reasonable  doubt.  It  was  open  to  possibil- 
ity of  attack.'  The  testimony  in  support  of 
that  title  was  admissible  because  it  was  the 
best  that  the  circumstances  of  the  case  could 
afford,  but  it  was  far  less  satisfactory  than  the 
proof  of  plaintiff's  adverse  possession  for  52 
years.  That  period  of  time  would  seem,  of 
itself,  to  put  the  plaintiff's  title  at  peace  under 
the  first  section  in  our  statute  of  limitations. 
And  it  covers  also  the  period  of  24  years  where- 
in the  disabilities  which  would  suspend  the  stat- 
ute are  allowed  to  operate  by  section  4265,  Re- 
vised Statutes  1899.  And  if  there  was  even  a 
possibility  of  claim  arising  in  behalf  of  the 
legatees  under  the  will  of  Aspasie  des  Ilets, 
that  would  be  quieted  by  the  30  years'  limita- 
tion contained  in  section  4268,  which  no  disabil- 
ity will  affect  Collins  v.  Pease,  146  Mo.  135 
[47  S.  W.  925];  Fairbanks  v.  Long,  91  Mo. 
628  [4  S.  W.  499]. 

"A  court  of  equity  would  not  force  upon  a 
defendant  a  title  in  which  there  was  any  real 
defect  but  it  will  not  hesitate  to  require  him 
to  stand  up  to  his  contract  when  the  title  of- 
fered him  is  good  beyond  'all  reasonable*  appre- 
hension. Mastin  v.  Grimes,  88  Mo.  478 ;  Gref- 
fet  v.  Williams,  114  Mo.  106  [21  S.  W.  459] ; 
Mitchner  v.  Holmes,  117  Mo.  185  [22  S.  W. 
1070];  Rosier  v.  Graham,  146  Mo.  352  [48 
S.  W.  470]. 

"We  conclude  that  the  defendant  was  not 
justified  in  refusing  to  perform  his  contract 
when  he  did  and  upon  the  ground  he  did." 

[S]  The  same  is  true  regarding  the  contract 
now  under  consideration ;  it  does  not  require 
the  plaintiff  to  furnish  an  abstract  showing 
a  perfect  record  title,  but  an  "abstract  show- 
ing! good,  (merchantable  title."  This  lan- 
guage does  not  condemn  a  title  for  lack  of 
record  evidence,  nor  does  It  require  a  party 
to  accept  a  title  if  It  la  clouded  by  another 
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title,  lien,  or  Incumbrance  outside  of  the  rec- 
ord title. 

And,  as  said  In  the  Scannell  Case,  a  title 
acquired  by  adverse  possession,  under  our 
statutes  of  limitations,  is  in  every  respect 
as  good  as  one  acquired  by  deed  running  back 
to  the  government. 

[I]  While  the  law  will  not  compel  a  party 
to  accept  a  title  under  such  a  contract,  when 
there  is  any  reasonable  doubt  as  to  the  title 
acquired  by  adverse  possession,  -yet  it  does 
not  require  him  to  show  such  a  title  beyond 
a  reasonable  doubt.  In  this  case  the  undis- 
puted evidence  shows  that  plaintiff's  adverse 
possession  bad  continued  for  more  than  33 
years  before  the  execution  of  this  contract, 
which  was  some  S  years  ago,  making  about 
38  years  now,  yet,  during  all  that  long  period, 
no  one  has  laid  claim  to  any  of  this  land,  or 
questioned  the  plaintiff's  title  thereto,  except 
the  defendant  alone,  who  acquired  the  pos- 
session thereof  under  the  contract  of  pur- 
chase, and  still  retains  the  same,  and,  on 
account  of  the  defect  in  the  record  title  to 
this  220  acres,  he  holds  possession  of  the 
1,270  acres,  and  refuses  to  pay  for  It,  and 
has  done  so  for  five  years,  collecting  the 
rents  and  paying  no  interest  or  rent  therefor. 

Even  if  any  person  ever  had  any  valid 
claim  to  any  of  this  220  acres  of  land,  it 
would,  in  all  human  probability,  be  barred  by 
either  the  10,  24,  or  30  years  statutes  of  lim- 
itations, as  previously  shown;  and,  as  said 
by  the  Court  of  Appeals  in  the  case  of  Wle- 
mann  v.  Steffen,  186  Mo.  App.  loc.  clt  691, 
172  8.  W.  474: 

"The  term  'marketable  title,  free  from  de- 
fects,' does  not  imply  that  no  other  title  than 
one  shown  in  proper  conveyances  or  of  record 
or  revealed  in  an  abstract  of  the  record  will 
suffice.  Neither  is  there  an  implied  covenant 
in  those  words  to  the  effect  that  the  title  will 
be  such  as  the  vendee  will  be  willing  to  accept 
or  that  his  attorney  may  pronounce  good  and 
marketable.  Green  v.  Ditsch,  143  Mo.  1,  44  S. 
W.  799.  It  is  said  that  the  words  'marketable 
title'  mean  a  title  which  a  reasonable  purchaser, 
well  informed  as  to  the  facts  and  their  legal 
bearings,  willing  and  anxious  to  perform  his 
contract,  would,  in  the  exercise  of  that  prudence 
which  business  men  ordinarily  bring  to  bear 
upon  such  transactions,  be  willing  to  accept  and 
ought  to  accept." 

In  other  words,  he  will  not  be  permitted 
to  reject  the  title  upon  the  bare  possibility 
that  it  may  prove  defective.  Todd  v.  Sav- 
ings Institution,  128  N.  Y.  636,  28  N.  E. 
504;  Amer.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
613 ;   39  Cyc  page  1452. 

See,  also,  Attebery  v.  Balir,  244  111.  363, 
91  N.  E.  475,  135  Am.  St  Rep.  342,  where 
this  question  is  exhaustively  discussed. 

And  it  should  be  added  that  such  a  title 
as  the  one  Just  mentioned  cannot  always  be 
shown  by  the  abstract  of  the  record  alone, 
but  resort  must  be  had  to  all  proper  evi- 
dences which  will  fill  In  all  of  the  missing 


links,  and  piece  out  all  of  the  defects  of  the 
character  before  mentioned ;  and  by  so  doing 
we  will  have  not  only  a  paper  skeleton  of 
the  record,  but  a  complete  abstract  full  of 
substance  and  life,  showing  a  full  and  com- 
plete legal  and  equitable  title  to  the  land; 
such  Is  the  title  a  purchaser  wants  to  buy, 
and  such  Is  the  title  the  average  person  be- 
lieves he  Is  contracting  for  when  he  enterr 
Into  a  contract  for  the  purchase  of  real  es- 
tate. This  is  the  kind  of  an  abstract  the 
parties  contracted  for,  and  the  one  furnish 
ed  conforms  to  the  terms  thereof. 

Moreover,  common  observation  and  expe- 
rience teach  us  that  practically  all  of  the  ab- 
stracts prepared  and  certified  to  by  pro- 
fessional abstractors  are  of  the  character 
mentioned,  and  do  not  stop  short,  as  contend- 
ed for  by  counsel  for  defendant. 

We  are  therefore  of  the  opinion  that  spe- 
cific performance  of  the  contract  should  not 
be  denied  because  of  the  defective  condi- 
tion of  the  title  as  pointed  out  by  the  defend- 
ant 

[7]  III.  There  is  another  equally  strong 
reason  why  specific  performance  should  not 
be  denied  in  this  case,  and  that  Is  because 
this  court  has  repeatedly  held  that  where 
the  defense  is  that  the  plaintiff  has  no  title 
to  a  part  of  the  land,  the  defendant  may  sur- 
render possession  of  thai  part  and  insist 
upon  performance  as  to  the  remainder,  and 
ask  for  an  abatement  out  of  the  purchase 
money  for  so  mnch  as  the  quantity  of  land 
falls  short  of  that  contracted  for;  but  he 
cannot  refuse  to  paythe  purchase  money  and 
retain  the  possession,  and,  in  order  to  avail 
himself  of  this  defense  and  recovery,  he  must 
first  offer  to  restore  possession  and  rescind 
the  contract. 

This  rule  has  been  announced  in  the  fol- 
lowing cases:  Lanyon  v.  Chesney,  186  Mo. 
540,  85  S.  W.  568 ;  Harvey  v.  Morris,  63  Mo. 
475;  Smith  v.  Busby,  15  Mo.  388,  57  Am. 
Dec.  207;    Pershing  v.  Canfleld,  70  Mo.  140. 

The  undisputed  facts  are,  defendant  took 
possession  of  the  land  under  the  contract  of 
purchase,  and  insists  that  the  title  to  220 
acres  thereof  is  defective,  yet  he  retains  pos- 
session of  the  entire  1270  acres,  and  refuses 
to  pay  the  balance — about  $43,000— of  the 
purchase  money,  and  refuses  to  pay  Inter- 
est thereon  or  any  rent  for  the  land.  This 
conduct  of  defendant  outstrips  that  of  Shy- 
lock  ;  he  paid  for  the  pound  of  flesh  he  con- 
tracted for,  and  only  demanded  that  which 
he  purchased;  but  here  Van  Auken  has  not 
paid  for  the  land,  bnt  is  also  insisting  upon 
his  right  to  retain  it  without  paying  the  con- 
tract price,  or  interest  thereon,  or  rents  for 
the  land.  This  he  cannot  do  under  the  sanc- 
tion of  a  court  of  Justice  and  equity. 

[8]  IV.  Counsel  for  plaintiff  next  insist 
that  the  trial  court  erred  In  refusing  him  sub- 
rogation to  the  rights  of  the  People's  Bank 
and  those  of  the  Elsberry  Banking  Comp*  V 
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to  have  the  deeds  Of  trust  they  formerly  own- 
ed, conveying  certain  portions  of  the  land 
in  controversy,  to  secure  the  money  mention- 
ed, the  payment  of  which  defendant  assumed 
to  pay  as  a  part  of  the  purchase  money, 
which  he  refused  to  do,  and  thereby  neces- 
sitating the  plaintiff's  paying  the  same  in 
order  to  protect  the  land  from  sale  under 
said  deeds  of  trust,  declared  a  lien  upon  the 
same  lands,  and  that  the  liens  be  foreclos- 
ed, the  lands  sold,  and  the  notes  secured  by 
aald  deeds  be  paid  out  of  the  proceeds  of  the 
sale. 

There  Is  practically  no  dispute  about  those 
facts,  except  the  answer ,  charges  that  the 
plaintiff  voluntarily  made  the  payments,  and 
did  not  do  so  to  protect  the  land  from  sale 
under  the  deeds,  and  therefore  subrogation 
was  properly  denied. 

There  is  no  evidence  contained  in  this 
record  which  supports  that  charge,  but,  upon 
the  contrary,  when  the  notes  became  due  the 
banks  demanded  their  money,  which  defend- 
ant refused  to  pay,  and  thereupon  the  plain- 
tiff did  so,  as  previously  stated. 

We  are  therefore  of  the  opinion  that  the 
trial  court  erred  in  refusing  plaintiff  subro- 
gation as  prayed. 

For  the  reasons  stated  we  are  of  the  opin- 
ion that  the  plaintiff  Is  entitled  to  a  refor- 
mation of  the  contract  as  prayed  for  in  the 
first  count  of  the  petition,  a  specific  perform- 
ance of  the  contract  as  reformed,  and  to  the 
subrogation  as  before  mentioned. 

The  judgment  is  therefore  reversed  and 
the  cause  remanded,  with  directions  to  the 
circuit  court  to  enter  a  judgment  reforming 
the  contract,  specifically  enforcing  the  same, 
subrogating  the  plaintiff  to  all  the  rights  and 
Hens  before  mentioned,  and  to  compute  the 
balance  due  the  plaintiff  on  the  purchase 
price,  with  interest  as  stipulated  for  in  the 
contract,   and  enter   judgment   accordingly. 

GRAVES,  J.,  concurs.  BLAIR,  P.  J.,  con- 
curs in  paragraphs  1  and  4  and  result. 
BOND,  J.,  concurs  In  paragraphs  3  and  4  and 
result. 


(277  Mo.  833) 
RIGGS  v.  PRICE.     (Nos.  19411,  19412.) 

(Supreme  Court  of  Missouri,  in  Banc.     Feb. 
15,  1919.) 

1.  Bankruptcy  «3=»51— Adjudication— Con- 
clusiveness. 

Upon  an  adjudication  of  bankruptcy,  the 
decree  becomes  as  immune  from  collateral  at- 
tack as  any  other  judgment,  particularly  where 
proceedings  were  voluntary  under  Bankruptcy 
Act,  |  4a  (U.  S.  Comp.  St  §  9588). 

2.  Bankruptcy  «=>66— Voluntary  Proceed- 
ings—Act of  Bankruptcy. 

In  view  of  Bankruptcy  Act,  {g  4a,  18g,  and 
section  7,  subd.   8  (U.   S.   Comp.   St.  §§  9588, 


9602,  and  9691),  where  a  farmer  files  petition  in 
voluntary  bankruptcy  the  act  of  bankruptcy 
la  committed  upon  the  filing  of  the  petition. 

3.  Bankruptcy  <g=>51—  Adjudication— Col- 
lateral Attack. 

In  suit  by  trustee  in  bankruptcy  to  set 
aside  fraudulent  conveyance,  the  bankruptcy 
court's  decree  of  adjudication,  of  voluntary  bank- 
ruptcy is  conclusive  as  to  the  jurisdiction  of 
the  bankruptcy  court  and  its  authority  to  di- 
rect trustee. to  institute  the  action. 

4.  Bankruptcy  «=»  177— Transfers  by  Bank- 
rupt—Avoidance by  Trustee— Time  to 
Bring  Action. 

The  limitation  of  four  months  within  which 
a  trustee  may  sue  to  set  aside  transfers  under 
Bankruptcy  Act  has  reference  to  preferences 
under  section  60a  (U.  S.  Comp.  St.  §  9644), 
and  to  proceedings  under  67e  (section  9651), 
declaring  transfers  void  if  made  within  the 
time  limited,  and  not  to  trustee's  right  of  ac- 
tion under  section  70e  (section  9654)  to  set 
aside  a  fraudulent  conveyance. 

5.  Bankruptcy  €=>185  —  Fraudulent  Con- 
veyances—Rights  of  Trustees. 

In  view  of  Bankruptcy  Act,  g  47a,  subd.  2, 
as  amended  June  25,  1910  (U.  S.  Comp.  St  f 
9631),  and  sections  70a  and  70e  (U.  S.  Comp. 
St  S  9654),  trustee  is  subrogated  to  rights  of 
bankrupt's  creditors  as  to  right  to  bring  action 
to  set  aside  fraudulent  conveyances. 

6.  Bankruptcy  «=»  184(1)— Fraudulent  Con- 
veyances—Trustee's  Action  to  Set  Aside 
—Limitations. 

In  view  of  Bankruptcy  Act,  g  47a,  subd. 
2,  as  amended  June  25,  1910  (U.  S.  Comp.  St. 
§  9631),  and  sections  70a  and  70e  (section  9654). 
the  time  within  which  trustee  is  required  to 
bring  action  to  set  aside  bankrupt's  fraudu- 
lent conveyances  which  any  creditor  might  have 
avoided  is  prescribed  by  the  state  law  as  to 
proceedings  to  set  aside  conveyances,  and  not 
by  the  bankruptcy  act 

7.  Bankruptcy  <8=>284  —  Fraudulent  Con- 
veyances—Action by  Trustee. 

Trustee  suing  to  set  aside  fraudulent  con- 
veyance which  any  creditor  could  have  avoided, 
under  Bankruptcy  Act,  g§  47a  and  TOe  (U.  S. 
Comp.  St.  §§  9631,  9654),  is  not  required  to 
aver  or  show  that  some  creditor  has  reduced 
his  claim  to  judgment  and  issued  execution 
thereon  which  has  been  returned  unsatisfied. 

8.  Bankruptcy  «=»302(*)— Fraudulent  Con- 
veyances—Action to  Set  Aside— Plead- 
ing. 

In  trustee's  action  to  set  aside  bankrupt's 
fraudulent  conveyance  under  Bankruptcy  Act, 
(  70e  (U.  S.  Comp.  St  §  9654),  the  petition  held 
to  meet  all  the  requirements  of  a  bill  in  equity. 

9.  Bankruptcy  «=»245— Trustee— Status- 
Action  to  Set  Aside  Conveyance. 

While  the  trustee,  suing  to  set  aside  fraud- 
ulent conveyance,  under  Bankruptcy  Act  i 
70e  (tJ.  S.  Comp.  St  {  9654),  may  be  said  to 
be  the  alter  ego  of  the  creditors  in  that  his 
action  is  for  their  benefit  he  is,  in  law  and 
fact  but  an  arm  of  the  court,  and  acts,  not 
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for  creditor*  Individually  or  collectively,   bat 
for  the  estate,    i 

10.  Bankruptcy  e=»245— Rights  of  Credi- 
tobs. 

After  adjudication  of  bankruptcy  and  allow- 
ance of  claims,  creditors  can  neither  sue  nor  be 
sued  in  proceeding  to  collect,  control,  preserve, 
or  recover  the  assets;  the  entire  administra- 
tion of  estate  being  invested  in  the  trustee  to 
be  exercised  under  direction  of  court. 

11.  Bankruptcy   <S=»802(1)   —   Fraudulent 

CONVEYANCE— SUIT  TO  SET  ABIDE— PLEAD- 
ING. 
Trustee,  suing  to  set  aside  bankrupt's  fraud- 
ulent conveyance,  under  Bankruptcy  Act,  g  70e 
(D.  S.  Comp.  St  {  9654),  need  not  allege  names 
of  creditors,  since  the  identity  of  creditors  is 
merged  in  tile  estate;  the  petition  being  suffi- 
cient if  it  is  alleged  that  there  were  unsecured 
creditors  at  time  of  conveyance,  giving  aggre- 
gate amount  of  claims,  and  that  the  assets  are 
insufficient  to  satisfy  such  claims. 

12.  Bankruptcy  «=>353— Fraudulent  Con- 
veyance—Recovkby  of  Property. 

,  Where  bankrupt's  fraudulent  conveyance  is 
set  aside  in  trustee's  action  therefor,  the  prop- 
erty recovered  becomes  a  part  of  general  as- 
sets of  the  estate  and  inures,  not  to  the  bene- 
fit alone  of  the  unsecured  creditors,  existing  at 
time  of  transfer,  but  to  all  creditors  having 
provable  claims,  including  those  whose  claims 
,  accrued  subsequent  to  the  transfer. 

13.  Bankruptcy  <8=>302(1)  —  Fraudulent 
Conveyances— Suit  to  Set  Aside— Peti- 
tion. 

In  trustee's  action  to  set  aside  fraudulent 
conveyance  of  bankrupt's  property  under  Bank- 
ruptcy Act,  |  70e  (U.  S.  Comp.  St.  5  9654),  peti- 
tion need  not  state  the  amount  or  nature  of 
any  claim  to  which  property  sought  to  be  re- 
covered can  be  applied,  since  the  property,  if 
recovered,  will  become  part  of  the  estate. 

14.  Bankruptcy  «J=»303(2)  —  Fraudulent 
Conveyances— Action  to  Set  Aside—Evi- 
dence. 

In  trustee's  action  to  set  aside  fraudulent 
conveyance  of  bankrupt's  property  under  Bank- 
ruptcy Act,  |  70e  (U.  S.  Comp.  St.  $  9654), 
where  petition  alleged  that  assets  of  estate 
were  insufficient  to  satisfy  claims  against  the 
estate,  evidence  as  to  all  the  claims,  whether 
secured  or  unsecured,  was  admissible  to  sustain 
the  allegation. 

16.  Bankruptcy   «=>803(2)   —  Fraudulent 
Conveyances— Actions  to  Set  Aside—  Evi- 
dence. 
In  trustee's  action  to  set  aside  fraudulent 
conveyance  of  bankrupt's  property  tinder  Bank- 
ruptcy Act,  |  70e  (C.  S.  Comp.  St  {  9654),  tes- 
timony as  to  all  allowed  claims  was  admissible ; 
such  claims  being  in  the  nature  of  judgments. 

16.  Husband  and  Win  ej=»193— Rights  or 
Wife— Conveyance  of  Property. 
Under  Married  Woman's  Act,  {  8304,  wife, 
as  to  control  and  conveyance  of  her  separate 
property,  is  sui  juris,  and  as  such  is  clothed 
with  the  right  to  sell  her  land  and  make  a  deed 
thereto  independent  of  husband. 


17.  Curtesy  «3=>2— Curtesy  Initiate. 
Married  Woman's  Act  i  8304,  giving  wife 

right  to  dispose  of  her  property  independent 
of  husband,  held  to  destroy  tenancy  by  curtesy 
initiate  and  to  reduce  such  interest  to  a  mere 
interest  in  expectancy, 

18.  Witnesses  4=953(2)— Husband's  Testi- 
mony in  Suit  Against  Wife— Married 
Woman's  Act. 

In  action  against  wife  to  set  aside  fraudu- 
lent conveyance,  husband,  who  was  not  joined 
in  the  action,  was  an  incompetent  witness  un- 
der Rev.  St  1909,  |  6359,  not  having  an  inter- 
est in  the  land  conveyed  so  as  to  render  him 
competent  under  section  6354,  since  husband's 
tenancy  by  curtesy  initiate  in  wife's  land  was 
destroyed  by  Married  Woman's  Act,  5  8304. 

19.  Judgment  <8=251(1)  —  Conformity  to 
Pleadings. 

In  suit  to  set  aside  fraudulent  conveyance 
where  no  issue  was  raised  by  pleadings  as  to 
existence  of  mortgage  placed  on  land  by  de- 
fendant, finding  that  decree  should  be  made  sub- 
ject to  such  mortgage  was  unauthorised. 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty; Alonzo  D.  Burnes,  Judge. 

Suit  by  Zadock  T.  Riggs,  trustee,  against 
Ivle  Price.  From  judgment  rendered  defend- 
ant appeals,  and  from  a  finding  plaintiff 
appeals.    Reversed,  with  directions. 

Hewitt  &  Hewitt  of  MaysviUe,  for  Price. 

Williams  &  Robison,  of  Maysville,  Ken- 
dall B.  Randolph,  of  St  Joseph,  and  Edward 
O.  Robison,  of  Maysville,  for  Riggs. 

WALKER,  J.  This  appeal  seeks  a  review 
of  a  judgment  rendered  in  the  circuit  court 
of  De  Kalb  county,  In  a  suit  brought  by 
plaintiff,  as  trustee  in  bankruptcy  of  the  es- 
tate of  Thomas  Price,  to  set  aside  as  fraudu- 
lent deeds  to  certain  land  in  said  county, 
transferring  the  title  to  same  to  the  defend- 
ant, the  wife  of  Thomas  Price.  The  trial 
court  adjudged  the  deeds  fraudulent  and 
decreed  that  the  title  to  the  land  was  in  the 
trustee,  subject  to  a  homestead  interest  of 
$1,500,  a  mortgage  for  $5,500  of  prior  date 
to  said  deeds,  and  a  mortgage  for  $1,000 
made  by  the  defendant  subsequent  to  the 
transfer  of  the  land  to  her.  Neither  party 
being  content  with  the  findings  of  the  trial 
court,  both  appealed;  the  defendant  from 
the  entire  judgment  and  the  plaintiff  from 
the  finding  as  to  the  $1,000  incumbrance.  A 
single  review  will  suffice  to  determine  all  of 
the  matters  at  issue. 

Pleadings. — After  the  formal  allegations, 
proper  In  a  proceeding  of  this  character,  con- 
cerning which  there  is  no  controversy,  the 
petition  avers  in  substance  the  ownership  by 
Thomas  Price  on  October  8, 1913,  of  the  land, 
describing  it;  that  the  same  was  Incumbered 
by  a  mortgage  theretofore  given  by  him  to 
secure  a  debt  of  $5,500;  that,  at  the  tune  of 
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the  making  of  the  deeds,  Thomas  Price  was 
Indebted  to  various  persons,  Arms,  and  cor- 
porations in  the  sum  of  $44,647,  and  was  in- 
solvent, and  had  no  property  with  which  to 
pay  his  debts;  that,  while  so  insolvent,  he 
and  bis  wife,  I  vie  Price,  with  the  intent  to 
hinder,  delay,  and  defraud  his  creditors  then 
existing,  made  a  general  warranty  deed 
whereby,  for  a  fictitious  purported  considera- 
tion of  $7,500  they  conveyed  the  land  to  one 
John  Price,  a  brother;  that  the  deed  thereto 
was  without  consideration  and  was  made 
and  executed  for  the  purpose  of  transferring 
the  title  of  said  land  to  grantor's  wife,  Ivie 
Price;  that,  on  the  day  immediately  after 
the  execution  of  the  deed  to  John  Price,  the 
latter  quitclaimed  and  released  the  land  to 
Ivie  Price  for  a  purported  consideration  of 
$10;  that  no  consideration  in  fact  passed; 
that  John  Price  was  a  mere  conduit  for  the 
purpose  of  transferring  the  title  to  the  land 
from  Thos.  Price  to  his  wife,  Ivie  Price;  that 
each  of  said  conveyances  was  made  while 
Thos.  Price  was  insolvent,  for  the  purpose  of 
defrauding  his  creditors,  and  that  his  in- 
solvency and  the  purpose  of  said  transfers 
were,  known  at  the  time  to  each  of  said  gran- 
tees; that  Thos.  Price  has  no  property  out  of 
which  his  creditors  can  satisfy  their  debts, 
and  has  not  had  since  October  8,  1913;  that 
the  trustee  has  no  adequate  remedy  at  law 
to  subject  said  land  to  the  payment  of  the 
debts  of  Thos.  Price,  nor  for  obtaining  assets 
with  which  the  claims  of  his  creditors  may 
be  satisfied;  that  the  land  cannot  be  subject- 
ed to  the  payment  of  Thos.  Price's  debts,  and 
become  available  to  the  trustee  in  bankruptcy 
for  that  purpose,  unless  the  conveyances 
aforesaid  be  annulled  and  set  aside  and  the 
land  declared  to  be  the  property  of  Thos. 
Price,  bankrupt;  that,  at  the  time  of  said 
conveyances,  the  land  was  occupied  by  Thos. 
Price  as  a  homestead  and  he  resided  thereon; 
that  the  value  of  same  at  the  time,  and  at 
all  times  since,  has  been  $12,600;  that  Thos. 
Price  was  entitled  to  a  homestead  therein  of 
the  value  of  $1,500;  that  the  value  of  the 
land,  exclusive  of  the  mortgage  for  $5,500 
and  the  homestead  interest  in  same,  is  $5,000, 
which  sum  should  be  devoted  to  the  payment 
of  the  claims  of  his  creditors;  that,  of  the 
Indebtedness  of  Thos.  Price  existing  at  the 
time  of  said  transfers,  there  has  been  adju- 
dicated claims  in  bankruptcy  in  the  United 
States  District  Court  against  his  estate  in 
the  sum  of  $14,622.97;  that  additional  claims 
have  since  been  presented  for  allowance; 
that  the  entire  assets  of  said  estate,  exclusive 
of  the  land,  amount  to  no  more  than  $166. 
The  prayer  asks  that  the  deeds  to  said 
land  be  canceled,  and  for  naught  held,  and 
that  Ivie  Price  take  nothing  thereby,  except 
the  value  of  the  homestead,  and  that  said 
property  be  ordered  sold  subject  to  the  mort- 
gage for  $5,500,  and  that  the  proceeds,  after 
paying  Ivie  Price  $1,500,  be  paid  to  plaintiff, 


as  trustee  In  bankruptcy  for  the  benefit  of  the 
creditors  of  Thos.  Price  and  for  such  other 
orders,  judgment,  and  decree  as  are  proper 
in  the  premises. 

The  answer  admits  the  marriage  relation; 
the  ownership  of  the  land;  that  it  is  the 
homestead  of  Thos.  Price;  that  deeds  were 
executed  as  stated,  and  the  existence  of  the 
incumbrance.  All  other  allegations  are  de- 
nied generally.  After  a  hearing,  the  court 
took  the  case  under  advisement,  and  in  Oc- 
tober, 1915,  rendered  a  judgment  therein  for 
plaintiff. 

Judgment.  — After  formal  findings  as  to  the 
bankruptcy  of  Thos.  Price,  the  trusteeship  of 
plaintiff,  and  his  authority  as  such  herein, 
the  court  finds  that  the  defendant  Is  the  wife 
of  Thos.  Price;  his  ownership  of  the  land, 
describing  it,  and  the  conveyances  of  same, 
and  his  insolvency  at  the  time;  that  the 
transfer  to  John  Price  and  his  deed  to  Ivie 
Price  were  made  without  consideration  and 
for  the  purpose  of  placing  the  title  to  said 
land  in  the  defendant,  Ivie  Price,  and  were 
voluntary  and  void  as  to  {he  creditors  of 
Thos.  Price,  and  as  to  his  bankrupt  estate, 
and  as  to  the  plaintiff,  as  trustee  of  same; 
that  Thos.  Price  and  his  wife,  Ivie  Price, 
the  defendant,  occupied  said  land  as  a  home; 
that  said  Ivie  Price  is  entitled  to  retain  a 
homestead  therein  of  the  value  of  $1,500; 
that  the  deeds  made  by  Thos.  Price  to  John 
Price  and  by  John  Price  to  Ivie  Price  be  can- 
celed and  for  naught  .held,  except  as  to  the 
homestead;  and  that  the  title  to  said  real 
estate  be  vested  In  plaintiff,  as  trustee  in 
bankruptcy  of  the  estate  of  Thos.  Price,  sub- 
ject to  the  incumbrance  of  $5,500,  and  one 
for  $1,000,  and  the  homestead  right  of  said 
Ivie  Price. 

It  was  developed  by  the  testimony,  but  does 
not  otherwise  appear  in  the  record,  that  the 
$1,000  mortgage  on  the  land  was  placed  there- 
on by  the  defendant  after  the  fraudulent  con- 
veyance of  same  to  her. 

The  Facts. — The  facts  disclose  that  Thom- 
as Price  was  adjudged  a  bankrupt  on  his  vol- 
untary petition  in  the  United  States  District 
Court  for  the  Western  District  of  Missouri 
March  19,  1914;  that  his  Indebtedness  at 
the  time  the  deeds  to  said  land  were  made, 
and  at  the  time  of  his  adjudication  as  a 
bankrupt,  was  even  greater  than  alleged  in 
the  petition;  that  his  assets  at  said  times 
were  Insufficient  to  satisfy  same.  In  other 
respects,  the  facts  are  in  substantial  accord 
with  the  averments  of  the  petition.  The 
main  issue  at  the  trial  was  whether  on  the 
8th  day  of  October,  1913,  the  financial  con- 
dition of  Thomas  Price  was  such  as  to  en- 
danger the  claims  of  his  creditors  by  the 
transfer  of  the  title  of  said  land  to  his  wife, 
the  defendant  Incidental  to  this  issue  are 
other  matters  of  fact,  a  presentation  and 
discussion  of  the  legal  force  and  effect  of 
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which  will,  where  necessary  to  the  deter- 
mination of  this  case,  be  made  in  the  opinion. 

The  defendant's  assignments  of  error  are 
as  follows: 

The  absence  of  jurisdiction;  the  insuffi- 
ciency of  the  petition ;  the  Improper  admis- 
sion on  the  part  of  the  plaintiff,  and  exclu- 
sion on  the  part  of  defendant,  of  testimony ; 
and  the  refusal  to  permit  Thomas  Price  to 
testify  on  the  part  of  his  wife,  the  defendant. 
Other  assignments,  formal  In  their  nature, 
are  incidental  to  and  dependent  for  their 
determination  upon  the  conclusions  which 
may  be  reached  In  regard  to  the  foregoing. 
The  plaintiff's  assignment  of  error  Is  that 
the  judgment  Is  not  responsive  to  the  plead- 
ings. 

I.  Jurisdiction. — The  defendant  contends 
that  the  making  of  the  deeds  in  controversy 
more  than  four  months  prior  to  the  filing 
of  the  petition  herein  divested  the  bankrupt- 
cy court  of  power  to  direct  the  trustee  to 
prosecute  this  action  and  that  the  state  court 
consequently  acquired  none. 

[1-3]  First,  as  to  the  validity  of  the  act  of 
the  bankruptcy  court:  Upon  an  adjudica- 
tion of  bankruptcy,  the  decree  becomes  as 
.immune  from  collateral  attack  as  any  other 
judgment.  Chapman  v.  Brewer,  114  U.  S. 
loc.  clt.  169,  5  Sup.  Ct  799,  29  L.  Ed.  83; 
Lamp  Chimney  Co.  v.  Brass  Copper  Co.,  91 
D.  S.  loc.  dt.  661,  23  L.  Ed.  339;  Michaels 
v.  Post,  88  U.  S.  [21  Wall.]  898,  22  L.  Ed. 
520;  Marvin  v.  Anderson,  111  Wis.  387,  87 
N.  W.  226;  Golden  &  Co.  v.  Loving,  42  App. 
D.  C.  489;  5  Cyc.  237n;  Collier's  Bankrupt- 
cy (11th  Ed.)  pp.  12,  121.  If  possible,  the 
conclusiveness  of  the  decree  Is  emphasized 
where,  as  here,  the  proceeding  was  voluntary. 
Mot  being  subject,  as  a  farmer,  to  the  coer- 
cive provisions  of  the  act,  the  bankrupt  In- 
voked the  jurisdiction  of  the  court  (Bank- 
ruptcy Act  July  1, 1898,  c.  541,  (  4a,  30  Stat 
547  [U.  S.  Corap.  St  §  9588]),  which  is  re- 
quired to  make  an  adjudication,  or  dismiss 
the  proceeding,  upon  the  filing  therein  of  a 
petition  (section  18g  [section  9602]),  accom- 
panied as  it  was  with  a  verified  schedule  of 
the  bankrupt's  property  and  the  names  of 
his  creditors,  and  the  statement  that  he 
owes  debts  he  Is  unable  to  pay,  and  is  will- 
ing to  surrender  all  of  his  property  for  the 
benefit  of  his  creditors  (section  7,  subd.  8 
[section  9591]).  Under  this  state  of  facts, 
the  act  of  bankruptcy  is  held  to  have  been 
committed  upon  the  filing  of  the  petition 
(Hanover  Nat  Bk.  v.  Moyses,  186  U.  S.  loc. 
clt.  190,  22  Sup.  Ct  857,  46  L.  Ed.  1113).  The 
finality  of  the  decree,  therefore,  obviates  any 
objection  to  the  general  jurisdiction  of  the 
bankruptcy  court,  and,  as  a  consequence,  its 
authority  to  direct  the  trustee  to  institute  the 
action  at  bar. 

[4]  In  addition,  it  Is  clearly  indicated  by 
the  language  of  the  statute  that  the  limi- 
tation of  four  months  within  which  a  trus- 
tee may  sue  to  set  aside  transfers  has  refer- 


ence to  preferences  under  section  60a  (sec- 
tion 9644),  and  to  proceedings  under  67e 
(section  9651)  of  the  act,  in  which  transfers 
are  declared  to  be  void  If  made  within  the 
time  limited  (Bush  v.  Export  Sto.  Co.  [C. 
C]  136  Fed.  918;  Collier  on  Bankruptcy 
[11th  Ed.]  p.  1062  and  cases),  and  not  to 
the  right  of  action  of  the  trustee  under  sec- 
tion 70e  (section  9654)  to  set  aside  a  fraud- 
ulent conveyance  (Underleak  v.  Scott,  117 
Minn.  loc.  clt  140,  134  N.  W.  731). 

The  provisions  of  the  act  in  regard  to 
the  character  of  the  trustee's  title  to  the 
property  of  the  bankrupt  estate,  and  the 
powers  conferred  on  him  in  the  care  and 
management  of  same,  are  further  illustra- 
tive of  the  unsoundness  of  defendant's  con- 
tention in  regard  to  the  application  of  the 
bankruptcy  statute  of  limitations  to  this 
case. 

[5,1]  Section  47a,  subd.  2,  of  the  Bank- 
ruptcy Act  &s  amended  June  25,  1910  (sec- 
tion 9631),  provides: 

"That  as  to  all  property  not  in  the  custody 
of  the  bankruptcy  court  [the  trustee]  shall  be 
deemed  vested  with  all  the  rights  *  *  •  and 
powers  of  a  judgment  creditor  holding  an  ex- 
ecution duly  returned  unsatisfied." 

This  provision  must  be  construed  together 
with  these  portions  of  sections  70a  and  70e 
ffn  re  Hammond  [D.  C]  188  Fed.  1020)  of 
the  act,  which  further  emphasizes  the  vest- 
ing of  the  title  of  the  bankrupt's  property  in 
the  trustee,  and  expressly  includes  property 
transferred  by  him  In  fraud  of  his  creditors, 
and  authorizes  the  trustee  to  Institute  ac- 
tions to  avoid  any  of  such  transfers  which 
any  creditor  might  have  avoided  by  a  suit 
in  a  bankruptcy  court,  or  in  a  state  court, 
which  would  have  jurisdiction  If  bankrupt- 
cy had  not  Intervened.  (Parker  v.  Sherman 
[D.  C]  195  Fed.  648,  28  Am.  Bankr.  Hep.  379). 
The  trustee  Is  thus  subrogated  to  the  rights 
of  the  creditors,  and  the  limitation  as  to  his 
right  of  action  la  that  prescribed  by  the 
state  law  as  to  proceedings  to  set  aside 
fraudulent  conveyances,  and  not  to  the  four 
months  of  the  bankruptcy  act  Baldwin  v. 
Kingston  (U.  S.  Dist  Ct.  N.  J.)  40  Am.  Bankr. 
Rep.  641,  247  Fed.  163 ;  Manders  v.  Wilson, 
(D.  C.)  '230  Fed.  536;  Holbrook  v.  Inter.  Tr. 
Co.,  220  Mass.  150,  107  N.  E.  665;  Bllck  v. 
Nlmmo.  121  Md.  139,  88  Atl.  116;  Hobbs  v. 
Frazler,  61  Fla.  611,  55  South.  848;  New- 
comb  v.  Blmer  (D.  O.)  199  Fed.  529;  Hall  v. 
Glenn  (D.  C.)  39.  Am.  Bankr.  Rep.  54,  247 
Fed.  997;  McKenna  v.  Simpson,  129  U.  S. 
506,  9  Sup.  Ct  365,  32  L.  Ed.  771. 

[7]  II.  Powers  of  Trustees  and  Rights  of 
Creditors. — It  is  not  necessary  to  the  main- 
tenance of  an  action  under  sections  47a 
and  70e  for  the  trustee  to  aver  or  show  that 
some  creditor  has  reduced  his  claim  to  a 
judgment  and  Issued  execution  thereon 
which  has  been  returned  unsatisfied,  as  in 
a  like  proceeding  in  equity.    Bean  v.  Parker, 
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38  Am.  Bankr.  Rep.  loc.  cit  903,  89  Vt  632, 
96  AtL  17.  The  reason  therefor  being  that, 
after  an  adjudication,  no  creditor  can  reduce 
his  claim  to  a  judgment  in  the  ordinary  way, 
nor  can  the  trustee  do  so  in  bis  behalf.  This 
renders  the  relation  of  those  whose  claims 
have  been  allowed  against  the  estate  that  of 
Judgment  creditors,  and  affords  a  reason 
for  the  uniform  ruling  of  the  courts  In  that 
behalf  that  a  Judgment  returned  unsatisfied 
as  In  an  ordinary  proceeding  In  equity  Is  not 
a  prerequisite  to  the  right  of  action  of  the 
trustee,  but  that  In  the  exercise  of  this  right 
he  may,  as  a  sort  of  alter  ego  of  all  of  the 
creditors  (Blake  v.  Meadows,  225  Mo.  loc. 
cit.  26,  123  S.  W.  868,  80  L.  R.  A.  [N.  S.] 
1),  file  a  bill  to  avoid  any  transfer  by  the 
bankrupt  of  his  property,  which  any  cred- 
itor might  have  avoided  had  bankruptcy  not 
Intervened  (Coleman  v.  Hagey,  252  Mo.  loc. 
cit.  128,  158  S.  W.  829;  Hook  v.  Blair  St. 
Bank,  3  Neb.  [Unof.]  432,  91  N.  W.  loc.  cit. 
705;  Southard  v.  Benner,  72  N.  X.  424;  Beas- 
ley  v.  Cogglns,  48  Fla.  215,  37  South.  213,  5 
Ann.  Cas.  801,  12  Am.  Bankr.  Kep.  355;  Muel- 
ler v.  Brusa,  112  Wis.  406,  88  N.  W.  229,  8 
Am.  Bankr.  Bep.  442). 

Mueller  v.  Bruss,  supra,  is  but  one  of  a 
type  of  many  cases  we  have  cited  holding 
that  Jurisdiction  may  be  exercised  by  the 
court  of  a  state,  under  section  70e,  to  set 
aside  a  conveyance  of  real  estate,  made  by 
the  bankrupt  six  months  prior  to  the  filing 
of  the  petition  In  bankruptcy;  and  that  a 
judgment  and  return  of  an  execution  are 
not  a  necessary  prerequisite  to  such  a  suit, 
since,  under  the  Bankruptcy  Act,  neither  the 
trustee  nor  the  creditors  whom  he  represents 
could  obtain  such  a  judgment.  The  require- 
ment as  to  a  judgment  and  the  return  and 
Issue  nulla  bona  of  an  execution  required 
in  equity  before  proceeding  to  have  a  fraud- 
ulent transfer  set  aside  Is  to  show  that  all 
other  remedies  have  been   exhausted. 

A  New  York  court,  in  discussing  this  ques- 
tion in  a  ruling  in. harmony  with  the  cases 
above  cited,  says: 

"To  hold  that  a  trustee  cannot  attack  a  fraud- 
ulent conveyance  made  by  the  bankrupt  more 
than  four  months  before  the  filing  of  the  peti- 
tion, without  showing  that  some  creditor  had 
obtained  a  judgment  and  issued  an  execution 
thereon,  so  that  he  could  maintain  a  similar 
action,  would  be  simply  to  provide  an  easy  and 
convenient  method  for  a  dishonest  debtor  to  dis- 
pose of  his  property."  Thomas'  v.  Roddy,  122 
App.  Div.  851,  107  N.  Y.  Supp.  473. 

[8]  There  Is  nothing  In  the  rulings  In 
Coleman  v.  Hagey,  supra,  which  militates 
against  this  conclusion.  What  was  said  in 
that  case  in  regard  to  the  rights  of  creditors 
was  arguendo,  in  reference  to  such  rights  in 
proceedings  not  in  bankruptcy.  In  that  case 
we  held  the  petition  Insufficient  only  on  ac- 
count of  the  omission  therefrom  of  allega- 
tions that  the  trustee  had  no  adequate  rem- 
edy at   law,   or   an   equivalent   allegation, 


showing  the  presence  of  jurisdiction  peculiar 
to  a  court  of  equity.  The  petition  in  the 
case  at  bar  not  only  does  not  lack  any  of 
the  averments  held  essential  In  the  Cole- 
man-Hagey  Case,  but  in  other  respects  meets 
the  requirements  of  a  bill  In  equity.  O'Far- 
rell  v.  Foston,  37  Am.  Bankr.  Rep.  470,  105 
S.  a  30,  89  S.  E.  483. 

In  Davis  v.  Gates  (D.  CO  87  Am.  Bankr. 
Bep.  818,  235  Fed.  192,  the  sufficiency  of 
such  a  petition  as  is  here  under  review  was 
exhaustively  considered.  There  the  plead- 
ing was  held  good,  except  as  to  a  failure  to 
allege  that  the  defendant,  to  whom  the  prop- 
erty had  been  transferred,  had  knowledge 
of  and  participated  in  same.  The  trustee 
was  permitted  to  amend  on  the  testimony 
showing  such  fact,  and  a  decree  entered  in 
accordance  with  the  prayer  of  his  petition. 
All  of  the  questions  as  to  good  faith  and  the 
existence  of  creditors  at  the  time  of  the 
fraudulent  act  are  fully  discussed  in  this 
case.  The  rulings  therein  define  the  requi- 
sites prescribed  for  a  bill  of  this  character, 
and  the  petition  at  bar  is  in  conformity 
therewith. 

A  petition  even  more  general  in  its  terms 
was  held  good  by  the  United  States  District 
Court  for  the  Southern  District  of  Georgia, ' 
in  Johnston  v.  Forsyth  Mer.  Co.,  11  Am. 
Bankr.  Bep.  669,  678,  127  Fed.  845.  The 
court  said  that,  while  the  charges  in  the  bill 
might  have  been  more  elaborately  stated, 
they  are  set  forth  with  sufficient  particulari- 
ty to  enable  the  defendant  to  traverse  and 
meet  tbem.  In  this  case,  a  demurrer  was 
interposed,  but  It  was  not  accompanied  by 
a  denial  of  fraud.  The  demurrer  might  have 
been  denied  on  that  ground.  In  the  Instant 
case,  there  was  no  demurrer,  but  simply  a 
general  denial. 

The  Supreme  Court  of  Alabama,  in  Cart- 
wright  v.  West,  185  Ala.  41,  64  South.  293,  in 
ruling  upon  a  petition  brought  by  a  trustee 
in  bankruptcy,  as  In  the  case  at  bar,  says 
generally  that — 

"If  the  property  was  obtained  by  the  defend- 
ant in  fraud  of  the  bankrupt  act,  plaintiff  was 
entitled  to  recover  the  same,  and  this  is  the 
only  question  involved." 

And  further,  as  to  the  proof  required  and 
the  effect  of  the  decree,  that  court  says: 

"In  order  that  we  may  not  be  misunderstood, 
we  hold :  First.  That,  when  a  bill  is  filed  by  a 
trustee  to  set  aside  a  voluntary  conveyance 
made  by  the  bankrupt,  be  need  only  show  one 
existing  creditor  who  could  have  avoided  the 
conveyance,  and  the  state  court  will  set  ssido 
the  conveyance  in  favor  of  all  existing  credi- 
tors who  file  and  prove  their  claims  in  the  bank- 
rupt court,  and  which  last  fact  is  to  be  deter- 
mined and  the  fund  distributed  by  said  eoort 
■Second.  When  the  trustee  files  a  bill  to  set 
aside  a  conveyance  as  fraudulent  and  void  as 
to  subsequent  as  well  as  existing  creditors,  the 
averment  of  bankruptcy  is  sufficient  to  charge 
the  existence  of  creditors,  and  that  their  de- 
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mands  are  due,  and,  if  relief  is  granted,  the 
conveyance  will  be  set  aside  as  to  all  creditors 
of  the  bankrupt,  and  the  property  will  become 
Meets  of  the  estate,  and  subject  to  the  claims 
of  all  creditors  who  have  properly  filed  and 
proven  their  claims,  and  which  last  fact  is  to 
be  determined  by  the  bankrupt  court" 

III.  Naming  Creditor*. — It  is  further  con- 
tended that  the  petition  Identifies  no  creditor 
entitled  to  the  remedy.  We  take  this  to 
mean  that  a  designation  of  the  creditors  by 
their  names  Is  an  essential  allegation.  The 
terms  of  the  act  defining  the  relation  sus- 
tained by  the  trustee  to  the  estate  and  as 
a  consequence  to  the  creditors  are  suffi- 
ciently definite  and  ample  to  furnish  an  an- 
swer to  this  contention. 

Section  70  of  the  act,  so  far  as  same  Is 
pertinent  hereto,  provides  that  the  trustee, 
upon  appointment  and  Qualification,  shall 
be  vested  with  the  title  to  the  bankrupt's 
property  as  of  the  date  of  the  adjudication, 
excluding  that  which  is  exempt  and  includ- 
ing that  transferred  by  him  In  fraud  of 
creditors.  By  subdivision  (e)  of  the  same 
section,  It  Is  provided  that— 

"The  trustee  may  avoid  any  transfer  by  the 
bankrupt  of  his  property  which  any  creditor  of 
such  bankrupt  might  have  avoided,  and  may  re- 
cover the  property  so  transferred,  or  its  value, 
from  the  person  to  whom  it  was  transferred, 
unless  he  was  a  bona  fide  holder  for  value  prior 
to  the  date  of  the  adjudication.  Such  property 
may  be  recovered  or  its  value  collected  from 
whomever  may  have  received  it,  except  a  bona 
fide  holder  for  value." 

[1-11]  While  in  a  sense  the  trustee,  In  the 
exercise  of  the  powers  authorised  under  this 
and  other  sections  of  the  act,  may  be  said 
to  be  the  alter  ego  of  the  creditors  In  that 
his  action  Is  for  their  benefit,  be  is,  in  law 
and  in  fact,  but  an  arm  of  the  court  and 
acts,  not  for  the  creditors  Individually  or 
collectively,  but  for  the  estate.  In  re  Bothe, 
173  Fed.  597,  97  C.  C.  A.  547.  The  powers 
of  the  creditors  as  such  cease  upon  the  ad- 
judication of  bankruptcy  and  the  allowance 
of  their  claims,  and  thereafter  they  possess 
neither  power  to  sue  nor  be  sued  in  any  pro- 
ceeding to  collect,  control,  preserve,  or  re- 
cover the  assets;  the  entire  administration 
of  the  estate  being  Invested  In  the  trustee  to 
be  exercised  under  the  direction  of  the  court 
Coleman  v.  Hagey,  supra;  Blake  v.  Mead- 
ows, 225  Mo.  loc.  cit  26,  123  S.  W.  868,  30 
L.  B,  A.  (N.  S.)  1.  The  merger  of  the  iden- 
tity of  the  creditors  in  the  estate,  therefore, 
In  that  they  are  stripped  of  all  power  after 
the  adjudication,  renders  their  specific  des- 
ignation In  a  petition  of  the  character  here 
under  review  unnecessary.  Barret  v.  Kaigler 
(Ala.)  76  South.  320, 40  Am.  Bankr.  Rep.  101 ; 
Cartwrlght  v.  West,  185  Ala.  41,  64  South. 
293. 

[12]  The  nature  of  the  decree  to  which  the 
trustee  is  entitled,  when  a  fraudulent  con- 
veyance is  set  aside,  is  a  further  Indication 


of  the  Immateriality  of  the  allegation  urged. 
Upon  the  rendition  of  the  decree,  the  prop- 
erty inures,  not  to  the  benefit  alone  of  the 
unsecured  creditors,  existing  at  the  time  of 
the  transfer,  and  who,  in  the  absence  of 
bankruptcy,  would  have  been  authorized  to 
attack  the  conveyance,  but  to  all  of  the  cred- 
itors having  provable  claims  Including  those 
whose  claims  accrued  subsequent  to  the 
transfer.  In  re  Kohler,  159  Fed.  871,  87  C. 
O.  A.  51;  In  re  Farmers'  Co-op.  do.  (D.  C.) 
202  Fed.  1008.  Considering  therefore  the  na- 
ture of  the  proceeding  and  the  character  of 
the  decree  that  may  be  rendered  therein,  It 
will  be  sufficient  for  the  petition,  in  so  far  as 
the  contention  here  made  Is  concerned,  to 
allege  that  there  were  unsecured  creditors 
existing  at  the  time  of  the  transfer,  the  ag- 
gregate amount  of  their  claims,  and  that  the 
assets  of  the  estate  are  Insufficient  to  satisfy 
the  same.  Treseder  v.  Burgor,  130  Wis.  201, 
109  N.  W.  957;  Davis  v.  Gates  (D.  a)  87 
Am.  Bankr.  Rep.  loc.  cit.  842,  235  Fed.  192. 
This  requirement  is  met  by  the  petition. 

Nor  Is  it  necessary  that  the  creditors  be 
designated  to  Inform  the  defendant  of  the 
nature  of  the  action.  Their  particular  Iden- 
tification can  constitute  no  element  of  the 
defense;  and,  If  necessary  for  any  of  the 
purposes  of  the  proceeding,  their  Introduction 
therein  must  be  regulated  by  the  rules  of  ev- 
idence, and  not  of  pleading. 

IV.  Amount  or  Nature  of  Claim*.— The  fur- 
ther contention  is  made  that  the  petition 
does  not  state  the  amount  or  nature  of  any 
claim  to  which  the  property  sought  to  be  re- 
covered can  be  applied.  Much  of  the  rea- 
soning and  the  authorities  cited-  In  support 
of  same  to  show  the  unsoundness  of  the  pre- 
ceding contention  may  well  be  applied  to 
demonstrate  the  lack  of  tenabillty  of  that 
here  made. 

[1 1]  It  will  only  be  necessary,  therefore,  to 
say  in  addition  that  when  a  decree  is  ren- 
dered, setting  aside  a  conveyance,  the  prop- 
erty recovered  becomes  a  part  of  the  general 
assets  of  the  bankrupt  estate,  and  Is  so  dis- 
tributed in  the  pro  rata  payment  of  all 
claims  of  a  like  character.  The  assumption 
therefore  that,  upon  a  recovery  of  property 
by  a  trustee  in  a  proceeding  of  the  character 
here  Involved,  it  can  be  applied  to  the  pay- 
ment of  any  particular  claim,  is  wholly  un- 
founded. 

Sustained  by  reason,  and  approved  by  nu- 
merous authorities,  we  hold  the  petition  here- 
in sufficiently  states  all  of  the  material  alle- 
gations necessary  to  clearly  present  the  is- 
sues involved,  and  that  the  objections  made 
thereto  by  the  defendant  are  not  tenable. 

[14]  V.  Testimony. — The  admission  of  tes- 
timony to  show  the  amount  of  secured  claims 
against  the  estate  is  assigned  as  error.  A 
material  allegation  had  been  made  in  the  pe- 
tition that  the  assets  of  the  estate  then  in 
possession  of  the  trustee  were  insufficient  to 
satisfy  the  claims  against  the  estate.    The 
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Introduction  of  testimony,  therefore,  as  to 
all  of  the  claims,  whether  secured  or  unse- 
cured, was  necessary  to  sustain  this  alle- 
gation. 

[It]  Objection  to  the  admission  of  testi- 
mony as  to  other  claims  are  based  upon  the 
ground  that  they  had  not  been  reduced  to 
judgment,  and  hence  were  not  such  claims  as 
were  admissible  as  tending  to  show  the  finan- 
cial condition  of  the  bankrupt  The  testimo- 
ny admitted  was  only  in  regard  to  claims 
which  had  been  allowed  by  the  bankruptcy 
court,  and,  as  we  have  shown,  partook  of  the 
nature  of  judgments.  No  error  was  commit- 
ted, therefore,  in  their  admission  in  evidence. 
The  rulings  in  Crim  v.  Walker,  79  Mo.  335, 
and  in  Davison  v.  Dockery,  179  Mo.  687,  78 
S.  W.  624,  cited  by  defendant  in  support  of  this 
contention,  have  reference  to  claims  of  un- 
secured creditors  in  ordinary  proceedings  in 
equity,  and  not  in  bankruptcy;  hence  they 
have  no  application  here. 

[16,17]  VI.  Testimony  of  Husband. — Error 
Is  also  assigned  in  the  refusal  of  the  trial 
court  to  permit  the  bankrupt  to  testify  in 
behalf  of  his  wife,  the  defendant.  This  con- 
tention is  based  on  the  assumption  that  the 
husband  Is  a  tenant  by  the  curtesy  initiate  in 
the  land  conveyed  to  his  wife;  and  that  the 
interest  thus  created  renders  him,  under  sec- 
tion 6354,  R.  S.  1909,  a  competent  witness  in 
this  proceeding  and  removes  his  common-law 
Incompetency  and  the  limitation  by  exclusion 
to  his  testimony  under  section  6359.  This 
reasoning  would  have  been  more  cogent  if 
he  had  been  made  a  party  to  the  suit  and 
his  right  to  testify  had  been  based  on  an  in- 
terest acquired  in  his  wife's  property  prior 
to  the  enactment  of  the  Married  Woman's 
Act  in  1889,  when  the  husband  was,  upon 
the  birth  of  living  issue,  seized  of  an  estate 
for  life  in  his  own  right  as  a  tenant  by  the 
curtesy  initiate.  Since  the  enactment  of  this 
statute,  however,  the  wife  as  to  the  control 
and  conveyance  of  her  separate  property  Is 
sul  juris,  and  as  such  clothed  with  the  right 
to  sell  her  land  and  make  a  deed  thereto 
Independent  of  her  husband.  The  consequent 
effect  of  this  grant  of  power  is  to  destroy  the 
tenancy  by  the  curtesy  Initiate  because  it  can 
no  longer  exist  as  an  estate  or  Interest  in 
the  husband  in  the  presence  of  the  wife's 
complete  power  of  disposal  of  her  property, 
but  is  reduced  to  a  mere  interest  in  expect- 
ancy. 

This  conclusion  finds  its  sufficient  support 
in  the  language  and  purpose  of  the  Married 
Woman's  Act  itself,  which  provides,  as  to 
the  matter  here  at'  Issue,  that  she  shall  be 
deemed  a  feme  sole,  so  far  as  to  enable  her 
to  carry  on  and  transact  business  on  her 
own  account,  to  contract  and  be  contracted 
with,  to  sue  and  be  sued,  and  to  enforce  and 
have  enforced  against  her  property  such 
judgments  as  may  be  rendered  for  or  against 


her;  and  that,  in  law  or  equity,  she  may 
sue  or  be  sued  without  her  husband  being 
joined  as  a  party.    Section  8304,  R  S.  1909. 

In  construing  this  statute,  we  have  explic- 
itly held,  in  State  ex  rel.  Farmers'  Bk.  r. 
Hageluken,  165  Mo.  446,  65  S.  W.  728,  88  Am. 
St.  Hep.  434,  that  it  empowers  a  married  wo- 
man to  convey  her  real  estate  without  join- 
ing her  husband  In  the  deed. 

Further  than  this,  that  she  may  grant  pow- 
er to  an  agent  to  make  a  binding  contract 
for  the  sale  of  her  land  or  to  ratify  such  a 
sale  when  made.  Kirkpatrlck  v.  Pease,  202 
Mo.  471,  101  S.  W.  65L 

These  rulings  are  in  evident  accord  with 
the  spirit  and  purpose  of  the  act,  the  effect 
of  which,  as  we  have  stated,  in  conferring 
upon  a  married  woman  the  absolute  power 
of  disposal  of  her  property,  destroys  what- 
ever present  estate  the  husband  may  have 
therein,  which  would  prior  to  the  enactment 
of  the  statute,  have  qualified  him,  by  reason 
of  interest,  to  testify  in  a  suit  brought  by  or 
against  her  concerning  her  separate  prop- 
erty. 

A  contrary  ruling  Is  Impliedly  announced 
In  Roberts  v.  Bartlett,  190  Mo.  loc.  cit  702, 
89  S.  W.  858,  in  which  it  was  held,  in  a  suit 
brought  by  wives  and  husbands,  as  joint 
plaintiffs,  after  the  enactment  of  the  Married 
Woman's  Act,  concerning  the  separate  prop- 
erty of  the  former,  that  the  latter  were  com- 
petent witnesses  on  account  of  their  marital 
interests  in  the  properties,  as  tenants  by  the 
curtesy  Initiate.  This  ruling  is  erroneous,  so 
far  as  it  is  based  upon  the  assumption  that 
the  interest  named  exists  in  the  husbands  to 
the  extent  of  rendering  them  competent  to 
testify  under  section  6354;  such  interest  be- 
ing, as  we  have  shown,  nonexistent  since  the 
enactment  of  the  Married  Woman's  Act. 
Aside  from  this  ruling,  based  as  well  upon 
the  fact  that  the  husbands  were  coplaintiffs, 
not  the  case  here,  the  current  of  authority 
is  in  harmony  with  that  announced  in  the 
Hageluken  Case,  as  to  the  complete  dominion 
and  right  of  disposal  by  the  wife  of  her  sep- 
arate property,  and  the  consequent  absence 
of  such  an  interest  therein  by  the  husband 
as  to  render  him  a  competent  witness  in  a 
suit  against  her. 

Whatever  doubt  may  seem  to  be  cast  on 
the  Hageluken  ruling  by  certain  language 
employed  in  Myers  v.  Hansbrougb,  202  Mo. 
495,  100  S.  W.  1137,  is  dissipated  by  an  anal- 
ysis of  the  facts  in  that  case,  in  which  the 
question  involved  was  one  of  tenancy  by 
the  curtesy  consummate,  and  not  initiate. 
The  wife  died,  seized  of  real  estate.  Issue 
had  been  born  alive,  and,  upon  the  wife's 
death,  curtesy  was  cast  upon  the  husband. 
The  sole  question  upon  which  the  language 
of  the  court  could  have  any  ruling  force  was 
one  of  preference  between  the  creditors  of 
the  wife  who  had  no  lien,  and  the  husband. 
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as  the  owner  of  the  estate  by  the  curtesy 
consummate.  This  was  independent  of  any 
consideration  of  the  Interest  of  the  husband 
during  the  life  of  the  wife.  The  expression, 
therefore,  in  that  case,  that  curtesy  initiate 
constitutes  a  rested  Interest,  cannot  reason- 
ably be  construed  as  more  than  a  passing  re- 
mark, and,  being  responsive  to  no  issue,  1b 
determinative  of  nothing.  Otherwise  con- 
strued, the  effect  of  the  Myers  Case  Is  to  de- 
clare that  a  husband  can  have  a  vested  in- 
terest by  the  curtesy  initiate  in  his  wife's 
real  estate,  contemporaneously  with  her 
power  under  the  statute  of  1889,  to  convey 
same  and  invest  the  grantee  with  an  absolute 
fee  therein.  Such  a  construction  limits  the 
letter  and  destroys  the  purpose  of  the  -Mar- 
ried Woman's  Act.  It  is  repugnant  to  rea- 
son, and,  despite  the  remark  made  in  Teck- 
enbrock  v.  McLaughlin,  246  Mo.  loc.  dt.  717, 
152  S.  W.  80,  that  "there  are  two  lines  of 
authority  In  this  state  on  this  question,"  the 
rulings  here  and  elsewhere  will  be  found 
In  accord  with  that  In'  the  Hageluken  Case. 
The  Teckenbrock  Case  did  not  attempt,  nor 
was  It  necessary  for  it  to  define  the  nature 
of  a  husband's  Interest  as  a  tenant  by  the 
curtesy  Initiate  in  his  wife's  property  since 
the  enactment  Of  the  Married  Woman's  Act. 
All  that  it  did  decide  was  that,  when  suit 
was  brought  by  a  husband  and  wife  to  set 
aside  a  will,  it  could  not  be  maintained  on 
the  ground  of  the  husband's  interest  as  ten- 
ant by  the  curtesy  Initiate  in  the  property 
of  his  wife  acquired  by  descent  since  the 
statute  of  1888;  that  nothing  therein  gave 
any  authority  to  the  maintenance  of  an  ac- 
tion of  this  character  under  section  565,  R.  3. 
1909,  defining  who  may  contest  the  validity 
of  wills;  and  for  the  additional  reason  that 
the  issue  was  res  adjudicate,  in  having  been 
determined  in  a  former  proceeding  Identical 
in  its  character. 

Apposite  precedents  affirming  the  rule  an- 
nounced In  the  Hageluken  Case  are  to  be 
found  in  Eirkpatrick  v.  Pease,  202  Mo.  loc. 
clt  490,  101  S.  W.  651;  Harvey  v.  Long,  260 
Mo.  loc  xltt.  391,  168  S.  W.  708;  Moseley  v. 
Bogy,  272  Mo.  328,  198  S.  W.  847;  Hague- 
wood  v.  Britain,  273  Mo.  loc.  dt  92,  199  S. 
W.  950;  and  Regal  Realty  Inv.  Co.  v.  Gal- 
lagher (Mo.)  188  S.  W.  loc.  dt.  153. 

[HJ  The  ruling  of  the  trial  court,  there- 
fore, as  to  the  incompetency  of  the  husband 
to  testify,  was  not  error:  First,  because  he 
was  not  a  party  to  the  proceeding;  and, 
second,  because  he  had  no  material  Interest 
in  the  Judgment  to  be  rendered  within  the 
meaning  of  section  6354.  See  Layson  v. 
Cooper,  174  Mo.  loc.  dt  223,  73  S.  W.  472, 
97  Am.  St  Rep.  545,  and  cases  dted,  dis- 
cussing the  competency  of  husband  and  wife 


as  witnesses  under  facts  similar  to  those  at 
bar. 

VII.  Decree. — The  relief  sought  was  the 
setting  aside  of  the  fraudulent  conveyance 
under  which  tt  was  alleged  that  the  defend- 
ant held  the  land.  Other  than  formal  alle- 
gations necessary  to  properly  plead  this  char- 
acter of  action,  the  petition  specified  the  ex- 
istence of  a  prior  lien,  evidenced  by  a  mort- 
gage and  homestead  interest  in  the  land,  to 
which  it  was  prayed  that  the  decree,  if  ren- 
dered, be  made  subject  The  answer  con- 
tained nothing  which  in  any  way  extended 
the  issue,  its  defensive  character  being  lim- 
ited wholly  to  a  general  denial. 

[II]  Aside  from  the  introduction  in  evi- 
dence of  the  existence  of  a  mortgage  for  $1,- 
000  placed  on  the  land  by  defendant,  subse- 
quent to  its  transfer  to  her,  the  record  is 
silent  on  this  subject.  Despite  this  fact  the 
trial  court  while  finding  the  conveyance  to 
the  defendant  fraudulent,  and  that  the  de- 
cree should  be  rendered  subject  to  the  pre- 
existing mortgage  and  homestead  interest 
also  found  that  it  should  be  subject  to  the 
$1,000  mortgage  placed  on  the  land  by  the 
defendant  This  latter  finding  was  unau- 
thorised. It  was  not  an  issue  in  the  case, 
and  was  not  admitted  to  be  so  made  by  the 
parties.  Wolz  v.  Venard,  253  Mo.  67,  161  S. 
W.  760;  Davidson  v.  R  Est  &  Inv.  Co.,  249 
Mo.  474,  155  S.  W.  1 ;  Howard  v.  Scott  225 
Mo.  685,  125  S.  W.  1158;  Charles  v.  White. 
214  Mo.  187,  112  S.  W.  545,  127  Am.  St  Rep. 
674;  Schneider  v.  Patton.,  175  Mo.  684,  75  S. 
W.  155. 

The  rule,  therefore,  that  in  a  chancery 
case  any  relief  may  be  granted  consistent 
with  the.  pleadings,  can  have  no  application 
here.    Ames  v.  Gilmore,  59  Mo.  537. 

Nor  need  the  rule,  in  the  condition  of  the 
pleadings,  be  invoked  that,  if  the  conveyance 
be  fraudulent  the  defendant  got  no  title,  and 
hence  could  convey  none.  Peyton  v.  Rose,  41 
Mo.  257. 

But  it  will  suffice  to  say  that  the  decree 
should  have  been  limited  to  a  determination 
of  the  character  of  the  conveyance  under 
which  the  defendant  held  the  land,  subject 
to  pre-existing  liens,  as  stated  in  the  peti- 
tion. A  finding  other  than  this  did  not  re- 
spond to  the  issues,  and  was  consequently 
error.  "■ 

This  will  necessitate  a  reversal  and  re- 
manding of  this  case,  with  directions  to  the 
trial  court  to  enter  a  decree  in  accordance 
with  the  views  herein  set  forth.  It  is  so 
ordered. 

All  concur,  except  BLAIR,  J.,  not  Sitting. 

PARIS  and  WILLIAMS,  JJ.,  concur  in 
the  result  and  in  all  except  paragraph  VL 
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STATE  ex  reL  SIMMONS  (now  HATTON)  v. 

AMERICAN    SURETY   CO.    OF   NEW 

YORK.    (No.  19523.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  1,  1919.  Motion  for  Rehearing  and 
Motion  to  Transfer  to  Court  in  Base  Denied 
March  28,  19190 

i.  Coubts   «J=»488(1)— Transfer   of  Causes 

TO    SUPREME  COUBT— HEARINGS. 

Overruling  of  motion  in  Supreme  Court  to 
transfer  canse  back  to  Court  of  Appeals  does 
not  relieve  Supreme  Court  from  duty  to  deter- 
mine its  jurisdiction,  when  called  upon  to  ex- 
ercise it  upon  final  hearing. 

2.  Court's  «=»231(19j— Tbansfeb  of  Causes 
to  Supreme  Coubt—Jubisdiction— Consti- 
tutional Questions. 

-  To  sustain  jurisdiction  of  Supreme  Court  on 
ground  that  construction  of  Constitution  is  in- 
volved, it  is  not  only  necessary  that  question 
be  fairly  debatable  one,  but  also  that  it  be  still 
alive,  and  that  it  has  not  been  set  at  rest  by 
competent  judicial  interpretation  and  adjudi- 
cation. 

3.  Jubt  <8=>32(4)  ->-  Two-Thibos  Majority 
— Validity. 

Const  art  2,  {  28,  as  amended  in  1900,  and 
Rev.  St  1909,  |  7280,  providing  that  a  two- 
thirds  majority  of  a  jury  may  render  a  verdict 
in  all  civil  cases,  are  valid. 

4.  Coubts  «=>231(23)  —  Tbansfebs  to  Su- 
preme Coubt— Jurisdictional  Questions. 

Constitutional  objection,  such  as  would  give 
the  Supreme  Court  jurisdiction  of  appeal,  can- 
not be  considered  where  first  presented  to  trial 
court  in  motion  for  new  trial,  where  oppor- 
tunity was  presented  during  trial  to  raise  such 
objection. 

5.  Appeal    and    Ebbob    <8=»231(1)— Matters 
•  Reviewable— Objections. 

Where  introduction  in  evidence  of  settle- 
ment and  judgment  of  probate  court  was  ob- 
jected to  on  ground  that  defendant  surety  was 
not  party  to  proceeding,  and  at  close  of  evidence 
court  instructed  jury  that  settlement  was  prima 
fade  evidence  of  what  it  contained,  surety  can- 
not complain  that  question  of  validity  or  con- 
stitutionality of  Rev.  St  1909,  §  461,  relating 
to  settlement  of  administrators'  account,  was 
raised  for  determination,  so  as  to  warrant  its 
review  on  appeal. 

Appeal  from  Circuit  Court,  Cass  County; 
Andrew  A.  Whltsitt,  Judge. 

Action  by  the  State  of  Missouri,  on  the 
relation  of  N.  R.  Simmons,  curator  of  the  es- 
tate of  Greenberry  Simmons,  a  minor, 
against  the  American  Surety  Company  of 
New  York.  By  order  of  court,  J.  H.  Hatton 
was  substituted  for  N.  R.  Simmons,  as  cur- 
ator. From  a  judgment  for  plaintiff,  defend- 
ant appealed.  Transferred  to  Supreme 
Court  Cause  retransferred  to  Kansas  City 
Court  of  Appeals. 


R.  F.  Porter,  of  Kansas  City,  and  D.  C. 
Barnett,  of  HarrisonviUe,  for  appellant 

Allen  Glenn  &  Son,  of  HarrisonviUe,  far 
respondent 

BROWN,  C.  This  Is  an  action  instituted 
July  7,  1914,  at  toe  relation  of  N.  R;  Sim- 
mons, curator  of  the  estate  of  Oreenberry 
Simmons,  a  minor,  against  the  defendant,  as 
surety  on  the  bond  of  hla  predecessor  as  cur- 
ator of  the  same  minor.  The  amount  sued 
for  is  $906.65,  with  interest  from  June  8, 
1914. 

O,  B.  Simmons,  the  father  of  the  minor, 
was  appointed  bis  curator  in  September, 
1905,  and  died  January  12, 1914,  having  made 
six  annual  settlements,  the  last  of  which  was 
filed  and  approved  April  27,.  1912.  His  wid- 
ow, Nellie  Simmons,  was  appointed  adminis- 
tratrix of  his  estate,  and  the  relator  was  ap- 
pointed curator  of  the  minor.  The,  adminis- 
tratrix thereupon  made  final  settlement  with 
the  relator  as  curator,  which  was  duly  ap- 
proved June  8,  1914;  by  which  she,  the  ad- 
ministratrix, was  charged  with  the  balance 
of  $906.65  as  the  balance  due  from  her  as 
such  administratrix  to  the  estate  of  the  mi- 
nor, and  judgment  rendered  for  that  amount. 
The  estate  of  6.  B.  Simmons  was  Insolvent. 

This  cause  was  tried  in  the  circuit  court 
to  a  jury.  At  the  trial  the  plaintiff  offered 
in  evidence  the  settlement  of  the  adminis- 
tratrix with  the  curator,  and  it  was  admit- 
ted against  the  objection  of  defendant: 

"That  it  was  not  binding  on  this  defendant, 
this,  defendant  not  having  any  part  in  the  set- 
tlement, not  appearing,  and  the  judgment,  what- 
ever judgment,  is  not  binding  on  this  defend- 
ant" 

The  defendant  has  excepted  to  this  ruling. 

When  all  the  evidence  was  in,  the  court 
at  the  instance  of  plaintiff  instructed  the 
jury  as  follows: 

"The  court  instructs  the  jury  that  the  final 
settlement  by  Nellie  H.  Simmons,  administra- 
trix of  the  estate  of  6.  B.  Simmons,  late  cura- 
tor for  ward,  is  prima  facie  evidence  of  what 
it  contains,  and  the  burden  of  proving  the  con- 
trary is  on  the  defendant" 

To  the  giving  of  this  Instruction  the  de- 
fendant excepted  at  the  time.  No  other  ob- 
jection appears. 

The  court  then  of  its  own  motion  Instruct- 
ed the  Jury  that  nine  of  their  number  might 
return  a  verdict  in  the  case,  to  which  the 
defendant  excepted. 

The  Jury  returned  into  court  a  verdict  for 
plaintiff  for  $906.65,  signed  by  the  foreman 
and  nine  other  jurors,  and  upon  this  the 
judgment  appealed  from  was  entered. 

The  defendant  thereupon  filed  its  motion 
for  a  new  trial,  charging,  among  other 
grounds  therefor,  that  the  instruction  of  the 
court  to  the  jury  that  nine  of  its  number 
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could  render  and  sign  a  verdict  "Is  In  con- 
flict with  section  30,  article  2,  of  the  Consti- 
tution of  the  state  of  Missouri,  and  with  the 
first  part  of  section  28  of  said  article,"  and 
that  "the  latter  part  of  said  section  28,  arti- 
cle 2,  permitting  nine  men  to  render  a  ver- 
dict, is  In  conflict  with  section  1,  article  14, 
of  the  Constitution  of  the  United  States,  In 
that  it  abridges  its  privileges  and  Immunities 
as  a  citizen  of  the  United  States,  and  de- 
prives him  of  his  property  without  due  pro* 
cess  of  law,"  and  because  said  last  part  of 
section  28  of  article  2  of  the  state  Constitu- 
tion is  permissive  only,  and  no  provision  has 
been  made  by  the  Legislature  for  carrying  it 
out.    It  also  charged  as  follows: 

"Because  section  461  of  the  Statutes  of  1009, 
of  the  state  of  Missouri,  under  which  the  final 
settlement  of  the  administratrix  of  G.  B.  Sim- 
mons, deceased,  above  referred  to,  and  which 
was  held  prima  facie  binding  on  defendant  at 
the  trial,  over  defendant's  objection,  is  uncon- 
stitutional and  void,  because  it  violates  the  pro- 
visions of  section  30,  article  2,  of  the  Constitu- 
tion of  the  state  of.  Missouri,  and  section  1,  ar- 
ticle 14,  of  the  Constitution  of  the  United 
States,  in  that  it  does  not  provide  for  bringing 
in  parties  interested  in  said  settlement  and 
who  may  be  affected  thereby,  or  giving  them 
opportunity  to  have  their  day  in  court." 

These  statements  In  the  motion  for  a  new 
trial  were  the  first  suggestion  of  the  consti- 
tutional objections  therein  stated.  The  ap-j 
peal  was  on  October  23,  1914,  and  in  due 
time,  granted  to  the  Kansas  City  Court  of 
Appeals,  which,  on  the  suggestion  of  ap- 
pellant that  constitutional  questions  were 
involved,  certified  the  cause  to  this  court 
for  determination  on  October  15,  1915.  On 
November  11,  1917,  the  respondent  filed  in 
this  court  its  motion  to  transfer  the  cause  to 
the  Kansas  City  Court  of  Appeals,  which  we 
overruled  on  the  17th  of  the  same  month. 

[1]  The  overruling  of  the  respondent's  mo- 
tion to  transfer  does  not  relieve  us  from  the 
duty  to  determine  our  jurisdiction,  when  call- 
ed upon  to  exercise  It  by  our  judgment  upon 
a  final  hearing.  It  is  invoked  solely  on  the 
ground  that  the  appeal  Involves  the  construc- 
tion of  the  Constitution  of  this  state  and  of 
the  United  States  (1)  with  respect  to  the 
validity  and  effect  of  the  amendment  to  sec- 
tion 28  of  article  2  of  our  state  Constitution, 
adopted  at  the  general  election  of  1900,  pro- 
viding that  a  two-thirds  majority  of  the  jury 
may  render  a  verdict  in  all  civil  cases,  and 
the  validity  of  the  provision  of  section  7280 
of  the  Revised  Statutes  of  1909  to  the  same 
purpose  and  effect;  and  (2)  with  respect  to 
the  action  of  the  court  In  admitting  in  evi- 
dence the  settlement  we  have  mentioned,  and 
Instructing  the  jury  that  It  was  prima  fade 
evidence  of  the  liability  of  the  defendant  for 
the  amount  stated  In  it  to  be  In  the  hands  of 
Hie  administratrix  of  the  deceased  curator 
belonging  to  the  estate  of  his  ward. 

[2]  I.  To  sustain  the  jurisdiction  of  this 


court  on  the  ground  that  tt*e  construction  of 
the  Constitution  Is  Involved,  it  is  not  only 
necessary  that  the  question  be  a  fairly  debat- 
able one,  but  also  that  it  be  still  alive — that 
Is  to  say,  that  it  has  not  been  set  at  rest  by 
competent  judicial  interpretation  and  adjudi- 
cation. Were  this  otherwise,  a  question 
once  fairly  before  us  would  remain  forever 
a  muniment  of  our  jurisdiction,  to  be  exer- 
cised at  the  option  of  such  litigants  as  should 
prefer  us  to  a  court  subject  to. the  controlling 
authority  of  our  last  previous  rulings  on  any 
question  of  law  or  equity,  whether  jurisdic- 
tional or  otherwise.' 

[3]  Immediately  after  this  constitutional 
provision  became  operative  (October  term, 
1902),  the  validity  of  verdicts  rendered  under 
Its  provisions  by  a  less  number  than  the  en- 
tire Jury  of  twelve,  came  before  us  In  the 
twin  cases  of  Qabbert  v.  Railway  Co.,  171  Ma 
84,  70  S.  W.  891,  and  Crawford  v.  Railway 
Co.,  171  Mo.  68,  «6  S.  W.  350,  in  both  of 
which  we  sustained  such  verdicts  against  the 
constitutional  objections'  now  urged.  We 
have  ever  since  adhered  to  those  decisions. 
Roenfeldt  v.  Railway,  180  Mo.  554,  79  S.  W. 
706;  Franklin  v.  Railroad,  188  Mo.  533,  87 
S.  W.  930;  Chrlsmer  v.  Telephone  Co.,  194 
Mo.  loc.  dt  196,  92  S.  W.  378,  6  I/.  R.  A.  <N. 
S.)  492;  Nugent  v.  Armour  Packing  Co., 
208  Mo.  loc.  dt.  494,  108  S.  W.  648;  Loh- 
meyer  v.  Cordage  Co.,  214  Mo.  loc.  dt  688", 
113  S,.  W.  1110.  In  the  case  last  dted  we 
said: 

"There  is  nothing  in  the  point  to  give  us 
jurisdiction." 

[4, 6]  II.  The  other  constitutional  objec- 
tion is  equally  unavailable.  It  was  first  pre- 
sented to  the  trial  court  In  the  appellant's 
motion  for  a  new  trial.  While  we  are  not 
prepared  to  say  that  this  may  not  be  done 
In  cases  where  no  opportunity  was  presented 
before  tk»  trial  had  ripened  Into  a  Judgment 
or  verdict,  It  must  be  confined  to  such  cases. 
Hartzler  v.  Railway,  218  Mo.  563,  117  S.  W. 
1124;  Speer  v.  Railroad,  264  Mo.  267,  174 
S.  W.  381;  Lohmeyer  v.  Cordage  Co.,  supra. 
In  this  case  the  opportunity  necessarily  oc- 
curred when  the  settlement  and  Judgment 
of  the  probate  court  thereon  was  offered  In 
evidence  by  the  respondent  The  appellant 
objected  to  its  admission  on  the  ground  that 
it  was  not  a  party  to  the  proceeding  but  did 
not  suggest  any  constitutional  objection  to 
Its  admissibility.  At  the  dose  of  the  evi- 
dence the  court  instructed  the  jury,  upon  the 
request  of  respondent,  that  the  same  settle- 
ment was  prima  fade  evidence  of  what  It 
contains,  and  that  the  burden  of  proving  the 
contrary  wastupon  the  defendant.  This  in- 
volved the  same  constitutional  question,  but 
the  appellant  still  withheld  his  constitutional 
objection,  until  be  had  tested  the  temper  of 
the  jury  and  found  it  to  be  as  exhibited  In 
the  verdict  against  him,  and  then  raised  the 
question  for  the  purpose  of  overthrowing  the 
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iiesult   of  the   trial.     Under   these   drcnm-  overtaken  and  injured  by  car*  sent  tip  the  main 


■tances  it  cannot  be  said  that  the  trial  court 
determined,  or  was  invited  to  determine,  it 
in  the  trial.  Upon  principle,  as  well  as  upon 
the  authorities  we  have  cited,  the  question, 
having  not  been  raised  in  the  trial,  is  not 
now  in  the  case. 

It  follows  that  the  cause  must  be  trans- 
ferred to  the  Kansas  City  Court  of  Appeals. 

BAILEY,  C,  not  sitting. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court 

All  concur. 


TORRANCE  v.  PRYOR  et  si    (No.  18401.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  1,  1919.  Motion  for  Rehearing  and 
Motion  to  Transfer  to  Court  in  Banc  Denied 
March  28,  1919.) 

1.  Railroads  «=»301  —  Injuries  to  Per- 
sons  Upon  Track  —  Injury  Occurring 
Upon  Highwat. 

A  plaintiff  receiving  injuries  while  walking 
upon  defendant's  track  and  while  within  a  pub- 
lic street  at  a  crossing  was  not  a  trespasser,  and 
it  is  immaterial  that  she  intended  after  crossing 
the  street  to  continue  upon  defendant's  track 
and  become  a  trespasser. 

2.  Appeal  and  Error  «=>193(9)— Review- 
Objections  Not  Raised  Below — General 
Demurrer  to  Petition  Raised. 

If  a  petition  fails  to  state  a  cause  of  ac- 
tion, the  matter  may  be  raised  for  the  first  time 
on  appeal ;  but  this  rule  does  not  apply  to  awk- 
wardly or  defectively  stated  facts. 

3.  Railroads  <S=>344(8)  —  Pleading  —  Hu- 
manitarian Doctrine. 

A  petition,  in  an  action  against  %  railroad 
mompany  for  negligent  injury  received  Dy  plain- 
tiff while  upon  defendant's  track  at  a  street 
crossing,  held  to  plead  facts  under  the  theory 
of  the  humanitarian  role. 

i.  Appeal   and    Error    41=882(12)— Change 
of    Theory— Personal    Injurt— Humani- 
tarian Doctrine— Instructions. 
Defendant  in  an  action  for  personal  inju- 
ries, having  asked  and  received  an  instruction 
upon    the   humanitarian   doctrine,    Is   estopped 
to  allege  error  in  giving  an  instruction  for  plain- 
tiff on  the  same  theory,  where  defendant's  de- 
murrer to  the  evidence  did  not  specifically  chal- 
lenge the  evidence  under  such  theory. 


«=>350(13)  —  Contributory 
-  Duty  to  Look  —  Question 


5.  Railroads 

Negligence 

for  Jury. 

Where  plaintiff,  while  at  a  Crossing,  before 
starting  to  walk  down  defendant's  main  track, 
looked  and  saw  an  engine  thereon  behind  her 
start  in  on  a  switch,  and  concluded  that  the 
train  was  going  upon  the  switch,  and  continued 
to  walk  upon  defendant's  main  track  and  was 


track  hi  making  a  "drop  switch,"  it  cannot  be 
said  as  a  matter  of  law  that  she  was  guilty  of 
contributory  negligence. 

6.  Railroads  €=»861(12)— Injuries  to  Per- 
sons on  Track— Crossing— Contributor* 
Negligence— Instructions. 

In  an  action  for  personal  injuries  received 
by  plaintiff  while  walking  up  defendant's  main 
track  and  within  a  public  street  crossing,  in- 
struction on  contributory  negligence  that  if 
plaintiff  did  not  know  and  by  the  exercise  of 
ordinary  care  did  not  discover  the  approaching 
of  the  cars  behind  her  in  time  to  avoid  being  in- 
jured, she  was  not  guilty  of  contributory  negli- 
gence, held  sufficient 

7.  Damages  <&=>132(10)  —  Excessive  Dam- 
ages—Loss of  Foot. 

Where  plaintiff  had  her  left  foot  so  crushed 
and  mangled  that  it  had  to  be  amputated  above 
the  ankle,  and  received  other  minor  injuries 
and  bruises,  a  verdict  for  $10,000  cannot  be  held 
excessive,  particularly  where  the  assignment 
thereto  is  abandoned  in  the  brief. 

Appeal  from  Circuit  Court,  Adair  County; 
Charles  D.  Stewart,  Judge. 

Action  by  Mamie  Torrance  against  Edward 
B.  Pryor  and  another,  receivers  of  the  Wa- 
bash Railroad  Company.  Verdict  and  judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

J.  L.  Mlnnls  and  N.  S.  Brown,  both  of  St 
Louis,  and  Higbie  4.  Mills,  of  Lancaster,  for 
appellants. 

Weatherby  &  Frank  and  Chas.  E.  Murrell, 
all  of  Klrksvllle,  for  respondent 

GRAVES,  J.  Action  for  personal  Injury, 
grounded  upon  negligence.  By  the  petition 
it  is  alleged,  and  the  proof  so  shows,  that  de- 
fendant's line  of  railroad  runs  through  the 
city  of  Klrksvllle  in  a  northeasterly  and 
southwesterly  direction.  The  defendant  be- 
tween Jefferson  street  on  the  north  and  Scott 
street  on  the  south,  not  only  maintained  its 
main  line  track,  but  also  several  side  tracks. 
These  three  streets  are  mentioned  in  the  evi- 
dence, i.  e.  Jefferson  street  Pierce  street  and 
Scott  street  These  we  have  named  in  order 
beginning  at  the  north.  These  streets  cross 
the  main  line  track  and  other  side  tracks, 
practically  at  right  angles,  as  they  run  east 
and  west.  The  main  switch  stand  at  the 
south  end  of  the  yard  is  some  distance  south 
of  Scott  street  Plaintiff  at  the  time  of  her 
injury  was  walking  north  on  main  line  of  de- 
fendant's track,  and  was  struck  by  some  dis- 
connected cars  that  were  "shunted"  in  on 
this  track.-  She  was  within  the  crossing  of 
Scott  street  but  toward  the  east  side  of  such 
street,  and  beyond  the  main  traveled  way  of 
such  street  There  was  abundant  evidence 
to  show  a  long-continued  use  of  defendant's 
track  at  this  point,  by  persons  In  that  por- 
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tlon  of  the  city.  In  other  words,  plaintiff, 
when  Injured,  waa  at  a  place  and  traveling 
a  route  which  for  years  had  been  continu- 
ously used  by  the  public  In  going  north  from 
points  south  of  the  place  of  accident  The 
public  user  is  clearly  shown.  The  charge 
In  the  petition  is: 

"The  defendant's  main  track  passes  through 
said  city  of  Kirksville  in  a  northeasterly  and 
southwesterly  direction.  That  defendant  has 
for  many  years  prior  hereto  maintained  ana 
operated  three  switch  tracks  immediately  west 
of  and  running  parallel  with  defendant's  main 
track,  beginning  at  a  point  south  of  the  Scott 
street  crossing  above  referred  to  and  extending 
northeasterly  to  a  point  at  and  near  the  in- 
tersection of  the  main  line  of  defendant's  rail- 
road with  the  railroad  of  the  Quincy,  Omaha  & 
Kansas  City  Railroad  Company,  north  of  de- 
fendant's said  station. 

"Plaintiff  further  states:  That  for  many 
months  and  years  prior  to  the  injury  herein- 
after alleged  the  right  of  way,  main  track,  and 
switch  tracks  of  the  defendant  aforesaid  has 
been  constantly  used  by  the  public  as  a  foot- 
path and  passway.  That  numbers  of  people 
live  in  that  portion  of  Kirksville,  in  the  vicinity 
of  Scott  street  crossing, '  many  people  living 
south  thereof,  and  that  great  numbers  of  people 
living  in  said  portion  of  said  city  used  the 
main  track  and  switch  tracks  of  defendants  and 
its  right  of  way  in  going  from  their  homes  to 
the  business  portion  of  said  city  and  returning. 
That  for  months  and  years  prior  hereto  there 
was  hardly  an  hour  in  the  day  but  what  de- 
fendant's main  track,  switch  tracks  and  right 
of  way,  at  all  the  points  aforesaid  and  far  south 
of  said  Scott  street  crossing,  was  being  used 
by  the  people  of  that  section  of  the  city  as  a 
footpath  and  passway  to  and  from  their  homes, 
all  this  with  file  knowledge  and  acquiescence  of 
the  defendant. 

"That  at  all  times  herein  mentioned,  and  for 
a  long  time  prior  thereto,  defendant  maintained 
a  switch  stand  at  a  point  about  100  yards  south 
of  said  Scott  street  crossing;  at  which  point 
one  of  defendant's  switch  tracks  join  the  main 
track. 

"Plaintiff  further  states  that  it  became  and 
was  the  duty  of  the  defendant,  its  agents  and 
servants,  in  charge  of  and  operating  locomotives 
and  trains  of  cars  over  and  along  its  said  tracks 
in  said  city,  and  over  and  along  its  said  tracks 
and  crossing  above  referred  to,  to  keep  a  sharp 
and  constant  lookout  for  persons  on  or  danger- 
ously near  the  said  tracks,  and  for  persons 
crossing  or  about  to  cross  said  tracks  at  the 
street  crossings,  and  for  persons  who  might 
be  on  said  tracks  using  same  as  a  footpath,  and 
to  at  all  times  keep  the  movement  of  its  lo- 
comotives, car,  or  cars  under  control,  and  in 
operating  said  locomotives  or  car  or  cars  over 
and  along  said  tracks  at  the  points  aforesaid 
on  approaching  said  street  crossings  to  warn 
all  persons  who  might  be  about  to  enter  upon  or 
near  said  tracks  at  said  crossings  of  the  near 
and  dangerous  approach  of  said  locomotive,  car, 
or  cars,  by  an  adequate  signal,  and  to  so  oper- 
ate said  locomotive,  car,  or  cars  so  as  to  avoid 
injuring  persons  on  said  street  crossings  or  per- 
sons using  said  tracks  as  a  footpath,  and  to  at 
all  times  operate  said  locomotive  and  cars  on 
said  tracks  in  a. careful  and  prudent  manner  so 


as  not  to  injure  any  person  who  might  be  on  said 
tracks  at  the  points  aforesaid  or  about  to  enter 
thereon,  and  to  discover  persons  on  said  tracks 
in  a  position  of  peril,  and  to  stop  said  locomo- 
tive, car,  or  cars,  if  necessary  in  order  to  avoid 
injuring  such  person  and  to  avoid  making  what 
is  known  as  a  flying  switch,  or  kick  or  shunt 
cars  over  street  crossings  and  at  points  where 
the  public  uses  said  tracks  as  a  footpath,  or 
to  in  any  manner  operate  said  car  detached 
from  the  engine  at  said  points. 

"Plaintiff  further  states  that  on  the  27th  day 
of  August,  1915,  she  was  on  the  main  track  of 
the  defendant,  on  Scott  Btreet  crossing  afore- 
said, intending  to  pass  from  that  point  north 
along  the  main  track  of  the  defendant  to  the 
home  of  a  neighbor,  who  lived  east  of  said  main 
track  and  about  100  yards  north  of  Bald  Scott 
street  crossing,  and,  while  so  on  said  crossing 
as  aforesaid,  the  defendant,  by  its  agents  and 
servants  in  charge  of  and  operating  a  locomo- 
tive with  a  train  of  cars  thereto  attached,  care- 
lessly and  negligently  so  managed  and  operated 
said  train  of  cars  that,  without  warning  to 
plaintiff  of  their  intention  so  to  do,  they  de- 
tached some  four  or  five  cars  from  said  locomo- 
tive and  carelessly  and  negligently  propelled 
same  with  great  speed  on  said  main  track  be- 
hind plaintiff  and  toward  her  while  the  re- 
mainder of  said  train  with  the  locomotive  there- 
to attached  was  driven  on  the  switch  track 
connecting  the  main  track  at  the  switch  stand 
south  of  said  Scott  street  crossing  as  aforesaid, 
and  negligently  and  carelessly  allowed  and  per- 
mitted said  detached  cars  as  aforesaid,  without 
signal  and  without  warning  to  plaintiff,  said 
agents  and  servants  in  charge  of  said  locomo- 
tive and  cars  as  aforesaid,  knowing  that  plain- 
tiff was  unaware  of  their  intention  so  to  propel 
said  cars  on  the  main  track  behind  her  and  was 
unaware  of  her  dangerous  and  perilous  position, 
to  run  against  and  over  plaintiff  when  said 
agents  and  servants  aforesaid  knew  of  the  pres- 
ence of  plaintiff  on  said  crossing  and  main 
track,  or  could  have  known  thereof  by  the  ex- 
ercise of  ordinary  care  on  their  part ;  that  said 
agents  and  servants  as  aforesaid  carelessly  and 
negligently  detached  said  cars  from  said  loco- 
motive and  propelled  same  on  said  main  track 
as  aforesaid  and  on  and  over  said  Scott  street 
crossing  and  along  and  over  the  main  track  of 
defendant  at  a  point  where  they  knew  Bame 
was  being  constantly  used  by  the  public  as  a 
footpath,  thereby  losing  the  control  of  the  move- 
ment of  said  cars,  and  by  reason  of  the  negli- 
gent acts  herein  alleged  plaintiff  while  on  said 
main  track  at  the  point  aforesaid  was  run 
against  and  over  by  said  detached  cars." 

Damages  were  asked  In  the  sum  of  125,000. 
Answer  was:  (1)  General  denial;  and  (2) 
plea  of  contributory  negligence.  The  rec- 
ord shows  no  reply,  but  cause  was  tried  as 
If  one  In  the  nature  of  a  general  denial  had 
been  filed.  Verdict  and  judgment  for  plain- 
tiff in  sum  of  $10,000,  and  defendant  has 
appealed.) 

[1]  I.  It  Is  urged  that  plaintiff  waa  a  tres- 
passer. This  Is  answered  by  the  fact  that 
at  the  time  of  the  injury  she  was  upon  and 
within  a  public  street  crossing.  She  was  in 
Scott  street  when  struck.    She  had  been  In 
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Scott  street  tor  nearly  the  width  of  the 
street  (60  feet)  before  she  was  struck.  It 
Is  true  that  she  was  going  across  Scott  street 
from  south  to  north;  but  she  was  in  Scott 
street,  and  at  a  public  crossing.  One  with- 
in a  public  street,  at  a  public  crossing,  Is  not 
a  trespasser.  The  general  public  has  rights 
In  streets  as  well  as  railroads  crossing  such 
streets.  Whilst  In  a  public  highway,  as  here, 
a  person  cannot  be  a  trespasser.  Her  in- 
tention to  shortly  leave  the  public  highway 
would  not  change  her-  right  to  be  in  the 
street,  and  would  not  make  her  a  trespasser 
upon  the  railroad  property  In  the  street  We 
fall  to  see  the  force  of  this  contention  under 
the  practically  undisputed  facts  of  the  case. 
She  might  hare  Intended  to  become  a  tres- 
passer; but  so  long  as  she  was  in  a  public 
highway,  where  the  public  has  at  least  a 
qualified  right  to  be,  she  could  not  be  a  tres- 
passer. This  we  rule  without  any  reference 
to  the  continuous  user  of  the  railway  track 
mentioned  in  the  statement,  supra. 

[2]  II.  It  is  urged  that  plaintiff's  petition 
fails  to  state  a  cause  of  action  under  the 
humanitarian  doctrine,  and,  if  this  is  true, 
there  might  be  trouble  In  upholding  the  Judg- 
ment because  this  doctrine  (with  others)  is 
submitted  to  the  Jury  in  plaintiff's  instruc- 
tions. It  would  seem  that  this  suggestion  is 
an  afterthought  in  the  case,  for  the  defend- 
ant asked  and  was  given  (slightly  modified 
by  the  court)  an  instruction  upon  the  humani- 
tarian rule.  See  defendants'  instruction  No. 
1,  which  as  asked  was  an  instruction  under 
the  humanitarian  rule  pure  and  simple.  The 
slight  modification  made  by  the  court  did 
not  change  the  character  of  the  instruction. 
The  defendant,  therefore,  both  asked  and  re- 
ceived an  instruction  upon  this  theory  of 
the  case,  and  is  not  In  much  position  to  ques- 
tion it  now.  It  would  be  only  on  the  idea 
that  there  was  a  total  failure  to  plead  facts 
involving  this  theory  that  the  question 
could  now  be  raised.  Defectively  stated 
facts  would  avail  nothing  for  defendant.  The 
rule  is  that,  if  a  petition  fails  to  state  facts 
sufficient  to  show  a  cause  of  action  at  all, 
then  the  matter  can  be  raised  in  this  court 
for  the  first  time.  This  rule,  however,  does 
not  apply  to  awkwardly  or  defectively  stated 
facts.  Defendants  have  other  remedies  for 
this  situation,  which  must  be  sought  in  the 
trial  court. 

[3]  But  when  the  petition  is  read  carefully, 
it  will  be  seen  that  it  is  sufficiently  alleged 
that  plaintiff  was  in  a  position  of  peril,  and 
was  not  aware  of  her  peril,  and  that  defend- 
ants knew,  or  by  the  exercise  of  ordinary 
care  might  have  known,  of  her  perilous  posi- 
tion in  time  to  have  averted  the  Injury. 
Among  other  things  In  the  petition,  we  find 
this  language: 

"And  negligently  and  carelessly  allowed  and 
permitted  Baid  detached  cars  as  aforesaid,  with- 
out signal  and   without  warning   to  plaintiff, 


said  agents  and  servants  in  charge  of  said  lo- 
comotive and  cars  as  aforesaid  knowing  that 
plaintiff  was  unaware  of  their  intention  so  to 
propel  said  cars  on  the  main  track  behind  her 
and  was  unaware  of  her  dangerous  and  perilous 
position,  to  run  against  and  over  plaintiff  when 
said  agents  and  servants  aforesaid  knew  of  the 
presence  of  plaintiff  on  said  crossing  and  main 
track,  or  could  have  known  thereof  by  the  ex- 
ercise of  ordinary  care  on  their  part" 

Elsewhere  In  the  petition  it  is  charged  as 
one  of  the  duties  of  the  defendant: 

"To  discover  persons  on  said  tracks  in  a  posi- 
tion of  peril,  and  to  stop  said  locomotive,  car, 
or  cars,  if  necessary  in  order  to  avoid  injuring 
such  person.'* 

So  that  it  will  not  do  to  say  that  there 
is  no  pleading  of  facts  under  the  theory  of 
the  humanitarian  rule.  The  most  that  might 
be  said  is  that  the  facts  are  loosely  and  awk- 
wardly pleaded,  or  perhaps  defectively  plead- 
ed; but  this  will  not  avail  the  defendant 
upon  complaint  in  this  court,  tor  the  first 
time.  This  contention  will  have  to  be  ruled 
against  the  defendant  It  clearly  appears 
to  be  an  afterthought 

[4]  III.  There  was  a  demurrer  to  the  evi- 
dence, and  ordinarily  this  would  raise  the 
point  as  to  the  sufficiency  of  the  evidence 
under  the  humanitarian  rule.  In  other 
words,  had  the  defendant  stood  upon  its  de- 
murrer to  the  evidence,  there  would  be  no 
question  that  the  sufficiency  of  the  evidence 
to  support  the  humanitarian  theory  of  the 
case  would  be  a  matter  for  consideration 
here.  The  demurrer  to  the  evidence  (In  the 
nature  of  an  instruction)  was  a  general  one, 
and  not  specifically  directed  to  the  humani- 
tarian theory  of  the  case.    It  reads: 

"The  court  instructs  the  jury  that  under  the 
pleadings  and  all  the  evidence  in  this  cause 
your  verdict  must  be  for  the  defendants." 

But  the  defendant  did  not  by  this  de- 
murrer, seek  to  separate  the  wheat  from  the 
chaff.  This  demurrer  placed  It  up  to  the 
trial  court  to  say  whether  or  not  a  case  had 
been  made  upon  any  theory  within  the  pur- 
view of  the  pleadings.  The  court  said  that 
there  had  been  a  case  made,  but  of  course 
did  not  specify  the  theory  upon  which  it 
deemed  the  evidence  sufficient  to  make  a 
case. 

So  far  as  we  are  advised,  It  might  have 
been  upon  the  humanitarian  theory,  or  It 
might  have  been  upon  what  we  have  denom- 
inated primary  negligence  upon  the  part  of 
the  defendant  Under  this  status  of  the 
case,  the  defendant  asked  and  was  given  an 
instruction  upon  the  humanitarian  rule.  The 
question  is:  Should  It  be  ruled  that  the  de- 
fendant is  now  estopped  from  denying  that 
this  theory  was  In  the  case?  Had  the  de- 
murrer been  a  specific  one,  challenging  the 
sufficiency  of  the  evidence  under  this  partic- 
ular theory  of  the  case,  and  sack  demur- 
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rer  had  betel  overruled,  there  would  be  no 
question  that  defendant  could  urge  his  de- 
murrer here.  This,  for  the  reason  that,  aft- 
er defendant  has  made  his  point  clear,  he  is 
not  estopped  by  the  theory  contained  In  his 
other  Instructions,  which  theory  is  forced 
upon  him  by  the  action  of  the  court  To  il- 
lustrate, If  plaintiffs  case  is  founded  upon 
several  alleged  acts  of  negligence,  and  de- 
fendant, by  demurrer,  challenges  the  suffi- 
ciency of  the  evidence  as  to  one  of  the 
grounds  of  negligence,  it  should  not  be  said 
that  he  is  precluded  from  asking  instructions 
on  the  theory  adopted  by  the  court  in  over- 
ruling the  demurrer.  To  so  hold  would  force 
the  defendant  to  stand  upon  his  demurrer 
before  the  Jury.  But  the  supposed  case  Is 
not  this  case.  Here  the  demurrer  challenged 
the  whole  case,  and  the  evidence  upon  all  of 
the  several  alleged  grounds  of  negligence. 
In  overruling  such  a  demurrer,  the  court 
does  not  indicate  its  theory  upon  any 
particular  ground  of  negligence.  In  such 
case,  it  is  sufficient  for  the  trial  court  to 
find  (in  his  own  mind)  that  the  evidence  does 
sustain  one  or  more  of  the  alleged  grounds 
of  negligence.  Nor  does  such  a  general  de- 
murrer call  upon  the  court  to  indicate  the 
ground  in  mind.  80  that,  when  this  general 
demurrer  was  overruled  In  this  case,  the  de- 
fendant was  in  no  position  to  say  that  the 
court,  In  overruling  it  has  said  that  violation 
of  the  humanitarian  rule  is  in  the  case,  and 
the  defendant  thereby  authorized  to  ask  in- 
structions thereon  per  force  of  the  ruling  of 
the  court  Under  the  status  we  have  in  this 
case,  we  should,  and  do,  rule  that  defendant 
having  asked  and  received  an  instruction  up- 
on the  humanitarian  doctrine,  cannot  now 
plead  error  upon  the  part  of  the  trial  court 
In  giving  one  for  plaintiff  on  the  same  theory. 
Had  the  demurrer  to  the  evidence  specifically 
challenged  the  sufficiency  of  the  evidence  up- 
on this  point  then  we  would  have  a  differ- 
ent rule.  The  defendant  in  such  case  should 
not  be  estopped  by  getting  the  best  instruc- 
tions he  could  under  the  theory  of  the  case 
adopted  by  the  court  In  this  case,  however, 
the  defendant  is  now  estopped  from  saying 
that  the  humanitarian  doctrine  is  not  in  the 
case,  and  a  review  of  the  evidence  upon  that 
question  is  not  necessary. 

(I]  IT.  It  is  also  urged  that  plaintiff  was 
guilty  of  contributory  negligence.  Of  course, 
this  would  be  no  defense  under  the  humani- 
tarian doctrine;  but  *s  the  case  was  not 
submitted  wholly  upon  that  idea,  it  does  be- 
come material.  However,  the  evidence  does 
not  Justify  the  contention.  The  defendant 
was  engaged  in  what  was  called  a  "drop 
switch."  This  particular  kind  of  a  "switch" 
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is  made  by  having  the  engine  In  front  of  the 
cars  Intended  to  be  run  into  and  upon  cer- 
tain tracks.  With  all  the  cars  attached,  the 
engine  speeds  the  train  bo  that  the  cars  fol- 
lowing the  engine  may  be  cut  off  from  the 
engine,  and  then  of  their  own  momentum 
proceed  down  the  track,  after  the  engine 
has  been  switched  to  another  track.  In  the 
Instant  case  the  engine  was  attached  to  a 
short  string  of  cars.  It  was  south  of  the 
switch  stand  which  we  have  located.  The 
purpose  was  to  run  the  last  eight  cars  of 
the  bunch  on  north  on  the  main  trade.  To  do 
this,  the  train  was  given  about  an  eight  miles 
per  hour  speed,  south  of  this  switch  stand, 
and  the  switch  turned  so  the  engine  and  head 
cars  started  in  on  the  side  track,  when  the 
switch  was  again  turned  so  that  the  last 
eight  cars,  which  had  been  detached,  would 
continue  on  north  on  the  main  line  track. 
Plaintiff  says  that  before  she  started  to 
walk  down  the  tracks,  she  looked,  and  saw 
the  engine  start  in  on  the  switch  track,  and 
concluded  that  the  train  was  pulling  in  on 
that  track.  So  thinking,  she  concluded  it 
safe  to  walk  on  the  main  track,  and  was  so 
walking,  when  these  detached  cars  overtook, 
and  struck  her.  Under  these  facts,  we  can- 
not say  that  she  was  guilty  of  contributory 
negligence  as  a  matter  of  law. 

[8]  V.  It  is  urged  that  plaintiff's  instruc- 
tion No  2  erroneously  submits  the  Issue  of 
plaintiff's  contributory  negligence.  We  find 
the  alleged  contributory  negligence'  submit- 
ted to  the  Jury  in  the  instruction  in  this  lan- 
guage: 

"And  that  plaintiff  did  not  know,  and  by  the 
exercise  of  ordinary  care  did  not  discover,  that 
said  cars  were  approaching  on  the  track  behind 
her  in  time  to  avoid  being  injured." 

This,  in  our  judgment,  sufficiently  presents 
to  the  jury  the  question  of  the  exercise  or  the 
nonexercise  of  ordinary  care  by  the  plaintiff. 

The  point  is  ruled  against  defendant 
Other  technical  criticisms  are  made  of  this 
instruction  and  instruction  3  for  plaintiff, 
but  we  find  no  substance  in  them.  So,  too, 
It  Is  alleged  that  there  is  a  conflict  between 
instruction  5  for  plaintiff  and  instruction 
4  for  defendant.  There  is  no  substance  in 
this  contention. 

[7]  Plaintiff  was  seriously  injured.  With 
other  minor  injuries  and  bruises,  she  had 
her  left  foot  so  crushed  and  mangled  that  It 
had  to  be  amputated  above  the  ankle.  Whilst 
the  motion  for  new  trial  says  that  the  ver- 
dict was  excessive,  the  question  is  abandoned 
In  the  brief. 

Finding  no  error,  the  Judgment  is  af- 
firmed. 

All  concur. 
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BERRY  v.  MAJESTIC  MILLING  CO. 
(No.  2378.) 

(Springfield    Court    of   Appeals.     Missouri. 

Feb.  25,  1919.     Rehearing  Denied 

April  7, 1919.) 

Parent  ahd  Child  «=»7(3)— Loss  or  Serv- 
ices of  Child— Consent  to  Employment. 
Mother  entitled  to  services  of  15  year  old 
son  could  not  recover  at  common  law  for  injury 
to  boy  while  in  employment  of  milling  company, 
which  had  procured  written  consent  of  mother 
permitting  boy  to  work  in  mill,  though  boy  was 
given  duty  to  hold  sacks  under  a  spout,  a  safe 
employment,  but  did  other  things  in  connection 
with  operation  of  mill  attended  with  danger. 

Bradley,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jasper  County ; 
J.  D.  Perkins,  Judge. 

Action  by  Laura  A.  Berry  against  the 
Majestic  Milling  Company.  From  a  judgment 
of  nonsuit,  plaintiff  appeals.    Affirmed. 

J.  A.  Potter  and  I.'  V.  McPherson,  both  of 
Aurora,  and  Howard  Gray,  of  Carthage,  for 
appellant. 

Carr  McNatt  and  John  L.  McNatt,  both 
of  Aurora,  for  respondent. 

FARRINGTON,  J.  The  plaintiff  took  an 
Involuntary  nonsuit  with  leave  to  set  the 
same  aside.  A  judgment  for  nonsuit  was  en- 
tered, and  In  due  time  a  motion  was  filed, 
which  was  denied  by  the  trial  court,  and  the 
case  Is  brought  here  by  plaintiff  on  appeal. 

The  plaintiff  is  the  mother  of  Raymond 
Berry,  who  was  employed  by  the  defendant 
to  assist  in  operating  its  corn  or  meal  grind- 
ing machine  used  In  connection  with  Its  mill- 
ing. His  hand  was  Injured  by  being  caught 
In  the  rolls  which  grind  the  meal.  The 
mother's  petition  contained  two  counts,  the 
first  alleging  that  her  son  was  15  years 
of  age  and  was  hired  in  violation  of  such 
statute  to  work  around  dangerous  machines. 
This  count  was  dismissed,  and  the  trial  pro- 
ceeded on  the  second  count,  under  which 
count  she  alleged  that  her  son  was  a  mi- 
nor, and  that  the  defendant  had  employed 
him  to  work  In  and  around  a  dangerous  and 
hazardous  employment  without  having  got- 
ten the  consent  of  his  mother;  she  being  his 
only  living  parent  and  entitled  to  his  services 
during  minority.  The  suit  is  for  loss  of  serv- 
ices by  a  parent,  occasioned,  as  alleged,  by 
a  wrongful  hiring  of  her  minor  son  to  do  a 
dangerous  work  without  her  consent. 

The  undisputed  testimony  shows  that  the 
boy  was  15  years  old,  and  that  an  agent 
of  the  defendant  with  power  to  hire  help 
solicited  him  to  work  In  the  corn  mill,  and 
that  he  was  placed  in  a  part  of  the  mill  and 
given  the  duty  to  hold  sacks  on  a  spout. 
It  Is  not  contended  that  this  employment 


was  within  Itself  a  dangerous  one;  but  it  Is 
charged  that  In  the  room  where  he  was  there 
was  being  operated  dangerous  machinery, 
and  that  her  son  was  seen  by  the  vice  princi- 
pal to  do  other  things  In  connection  with 
the  operation  of  the  corn  mill  which  were  at- 
tended with  danger,  in  that,  he  had  been  seen 
by  the  foreman  unchoking  spouts,  greasing 
the  machinery,  cleaning  the  cogs,  and  work- 
ing around  the  place  where  this  machine  was 
being  operated,  doing  practically  everything 
that  was  necessary  to  keep  the  mill  going. 
Plaintiff  contended  that  while  the  defendant 
had  given  the  boy  employment,  such  as  hold- 
ing the  sacks,  which  was  not  a  dangerous 
employment,  yet  by  Implication  he  had  em- 
ployed him  to  do  whatever  was  necessary 
with  the  machinery  to  keep  It  going,  and 
produced  evidence,  testified  to  by  the  son, 
that  he  had  done  a  number  of  things  which 
would  amount  to  a  dangerous  work  in  the 
presence  of  the  foreman  of  the  corn  mill. 

The  defendant  pleaded  several  grounds  of 
defense,  but  denied  that  it  employed  the 
plaintiff's  minor  son  without  procuring  the 
consent  of  his  mother,  the  party  who  was 
entitled  to  his  services.  In  the  trial  it  devel- 
oped, and  was  admitted  by  the  plaintiff,  that 
she  had  given  her  written  consent  for  her 
son  to  work  at  this  mill.  The  mother  at  the 
time  of  his  employment  was  away  from  home, 
when  she  gave  her  written  consent,  but  says 
on  examination  that  she  did  not  know  what 
kind  of  work  her  son  would  be  required  to 
do  at  the  mill. 

The  case  for  decision  here,  when  narrowed 
down,  amounts  to  this:  Can  a,  parent  who 
is  entitled  to  the  services  of  her  minor  child 
recover  at  common  law  for  an  Injury  to  her 
child  received  while  In  the  employ  of  the  de- 
fendant, who  had  procured  the  Written  con- 
sent from  the  parent  permitting  the  minor 
to  work  In  the  mill  of  the  defendant?  The 
trial  court  held  that  no  recovery  could  be 
had,  and  we  are  Inclined  to  the  same  view. 
The  law  is  well  settled  as  to  the  light  of  a 
parent  to  recover  for  loss  of  services  from 
one  who  had  employed  a  minor  In  a  danger- 
ous business  without  the  consent  of  the  par- 
ent, where  he  Is  injured.  Soldanels  v.  Rail- 
way Co.,  23  Mo.  App.  516 ;  Coleman  v.  Land  & 
Lumber  Co.,  105  Mo.  App.  254,  79  S.  W.881; 
20  Ruling  Case  Law,  |  29,  p.  620;  Labatt's 
Master  and  Servant  (2d  Ed.)  vol.  7,  $  2641, 
p.  8128.  See  note,  citing  many  cases,  Ann. 
Cas.  1913C,  234. 

These  cases  further  hold  that  the  right 
to  maintain  this  action  is  based  purely  on  the 
wrongful  hiring  of  the  minor  without  the  con- 
sent of  the  parent,  and  that  the  question  of 
negligence,  assumption  of  risk,  acts  of  fellow 
servants,  and  the  usual  defenses  In  negligence 
cases  have  no  place,  or  is  no  defense  to  such 
action. 

The  law  Is  also  well  settled  that  If  a  parent 
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gives  consent  for  the  minor  to  work  at  a  dan- 
gerous occupation,  then  the  action  for  loss  of 
services,  occasioned  by  an  Injury  to  the  ml- 
nor,  cannot  be  maintained.  See  cases  above 
cited  and  also,  29  Cyc.  d.  640,  subset  6.  See, 
also,  Hendrlckson  v.  Railroad  Co.,  137  Ky. 
562,  126  S.  W.  117,  30  L.  R.  A.  (N.  S.)  311; 
Haynie  v.  Electric  Power  Co.,  157  N.  C.  603, 
73  S.  E.  198,  ,37  L.  R.  A.  (N.  S.)  580,  Ann.  Cas. 
1913C,  232;  Railway  Go.  ▼.  Redeker,  75  Tex. 
310,  12  S.  W.  855,  16  Am.  St  Rep.  887 ;  Dan- 
iels v.  Thaeker  Fuel  Co.,  79  W.  Va.  255,  90  8. 
E.  840,  14  N.  O.  O.  A.  833,  loc.  cit.  841;  Dim- 
mick  Pipe  Co.  v.  Wood,  139  Ala.  282,  35 
South.  885 ;  Pecos  &  N.  T.  Ry.  Co.  v.  Blasen- 
game,  42  Tex.  Civ.  App.  66,  93  S.  W.  187; 
Wolf  v.  Railway  Co.,  88  Ga.  210, 14  S.  E.  199. 

These  cases  further  illustrate  the  rule  that 
If  a  parent  gives  consent  for  a  minor  to  do  a 
certain  kind  of  employment,  the  defendant  or 
master  will  be  held  liable  if  he  places  the  mi- 
nor at  a  different  and  more  hazardous  and 
dangerous  service. 

As  we  understand  the  contention  the  ap- 
pellant makes  here,  it  is  that  she  did  con- 
sent for  her  son  to  work  at  defendant's  corn 
mill,  but  that  she  impliedly  consented  that 
he  would  not  be  put  at  a  dangerous  and 
hazardous  work,  and  that  her  permission  for 
him  to  work  for  defendant  at  its  mill  would 
only  carry  with  it  the  implied  consent  that  he 
be  put  at  a  reasonably  safe  place  for  a  boy 
15  years  old  to  work. 

The  only  case  cited  by  appellant  which 
would  seem  to  uphold  this  contention  is  that 
of  Lumber  Co.  v.  Westbrook,  25  South.  914 
(121  Ala.  179),  the  syllabus  of  which  holds 
that  the  parent  did  not  impliedly  consent  to 
the  employment  at  the  wheel  of  defendant's 
plant  because  she  knew  that  the  boy  worked 
at  the  mill.  On  reading  that  case,  however, 
it  will  be  seen  that  the  boy  had  been  hired 
by  defendant  to  do  a  certain  work  prior  to 
the  time  he  was  working  when  he  was  in- 
jured, and  plaintiff  gave  consent  for  him 
to  work  at  this  mill,  and  the  court  held  that 
the  consent  would  be  limited  to  the  character 
of  work  which  she  knew  he  had  been  doing, 
and  that  the  defendant  would  be  liable  if  he 
took  him  out  of  that  work  and  put  him  at 
a  more  dangerous  work.  This  case,  when 
analyzed,  holds  no  more  than  the  other  cases 
above  cited,  and  that  being  that  consent  to 
do  a  certain  work  does  not  give  the  master 
or  an  employer  the  right,  after  having  got- 
ten that  consent,  to  place  the  minor  at  a  more 
dangerous  and  hazardous  .work,  because, 
when  he  does  place  him  at  a  more  dangerous 
and  hazardous  work  he  has  done  so  without 
the  consent  of  the  parent  In  the  case  at 
bar,  the  plaintiff  admitted  that  she  gave 
her  written  consent  for  her  son  to  work  in 
defendant's  mill,  and  she  admitted  that  she 
did  not  know  the  character  of  work  that 
he  would  be  required  to  do  when  she  gave 
that  consent.    The  consent  was  general,  the 


giving  of  which  she  had  a  right  to  do,  and 
under  the  law,  if  she  gave  him  a  right  to  be 
used  in  dangerous  work,  then  she  cannot  re- 
cover for  the  loss  of  his  services  if  he  is  in- 
jured in  it,  and  there  is  nothing  in  the  case 
from  which  any  one  could  draw  the  inference 
and  there  was  an  implied  consent  for  him  to 
do  a  certain  character  of  work,  or  that  the 
master  had,  without  the  consent  of  this  plain- 
tiff, the  parent,  changed  the  character  of  the 
minor's  employment  to  a  more  dangerous  em- 
ployment than  was  implied  and  carried  with 
the  general  consent  for  him  to  work  in  the 
mill. 

The  court  was  clearly  right  in  sustaining 
a  demurrer  to  the  evidence,  and ,  the  judg- 
ment will  be  affirmed. 

STURGIS,  P.  J.,  concurs. 

BRADLEY,  J.  (dissenting).  I  do  not 
agree  with  my  Associates  in  the  conclusion 
reached  In  the  majority  opinion.  The  record 
shows  that  the  defendant  hired  the  minor 
in  the  beginning  without  the  knowledge  and 
consent  of  plaintiff,  his  mother,  who  was 
at  that  time  away  from  home.  The  boy  was 
employed  by  defendant  on  October  31,  1916, 
and  was  15  years  old  on  November  6th, 
thereafter.  He  had  worked  three  weeks  and 
four  days  before  the  Injury.  At  the  time 
plaintiff's  son  was  employed  he  was  going  to 
school ;  but  after  he  had  been  at  work  about 
two  weeks  plaintiff's  daughter  and  son-in-law 
wrote  her,  asking  permission  for  Raymond  to 
work  at  defendant's  mill.  In  answer  to  the 
letter  plaintiff  "wrote  the  folks  at  home" 
that  "Raymond  may  go  ahead  and  work.  It 
will  be  allrlght  with  me.  If  they  want  me 
to  sign  anything  send  it  to  me." 

Plaintiff's  contention  is  that  her  general 
consent  would  not  extend  to  work  in  the  mill 
that  would  be  dangerous  for  the  ordinary 
youth  of  15  years  to  undertake  to  perform. 
Defendant  does  not  challenge  this  contention 
in  its  answer,  but  rather  confirms  It  In  Its 
answer  defendant  says: 

"Further  answering  said  second  count,  de- 
fendant avers  that  the  plaintiff's  son  was  work- 
ing for  defendant,  and  was  employed  to  per- 
form service  not  dangerous,  and  the  plaintiff 
well  knew  and  consented  to  said  employment" 

Further  emphasizing  this  feature,  defend- 
ant avers: 

"Defendant  denies  that  the  plaintiff's  son 
was  injured  by  the  negligence  of  the  defendant 
as  pleaded  in  said  second  count  but  avers  and 
alleges  the  fact  to  be  that  the  plaintiff's  son, 
if  he  was  injured  at  the  time  and  place  and 
in  the  manner  set  forth  in  said  petition,  was 
at  the  time  not  engaged  in  any  duty  or  in  the 
act  of  employment  of  the  defendant  but  that, 
if  he  was  injured,  it  was  due  solely  to  his  own 
negligence  and  carelessness  in  voluntarily  vio- 
lating orders  of  the  defendant  in  this,  to  wit : 
The  plaintiff's  son  had  abandoned  his  place  of 
duty  to  the  defendant,  and  bad  voluntarily  and 
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negligently  placed  Us  fingers  and  hand  in  a 
place  of  danger,  thereby  receiving  said  injury, 
without  the  fault  of  this  defendant," 

Plaintiff  showed  by  an  experienced  mill 
man  that: 

"The  work  of  operating  this  corn  mill  is  a 
work  of  skill,  operating  the  rolls  and  keeping 
them  in  proper  tune,  etc.  The  business  of  op- 
erating a  corn  mill  like  that,  when  undertaken 
by  one  not  skilled,  is  dangerous.  A  'greeny' 
might  go  in  there  and  endeavor  to  operate  that 
and  get  his  hands  in  'die  wrong  place,  which 
would  be  easy  because  of  his  lack  of  knowledge. 
For  a  skilled  man  it  is  not  dangerous." 

To  give  a  fair  idea  of  plaintiff's  son's 
skill  and  the  scope  of  his  employment  and 
his  dudes,  I  quote  In  part  his  evidence : 

"When  I  went  to  work  at  the  mill  my  mother 
was  in  Clarence,  111.  She  had  been  there  a 
month  or  two.  When  she  left  Aurora  I  was 
going  to  school  in  the  eighth  grade.  The  other 
persons  living  at  home  with  my  mother  were 
three  brothers,  two  sisters,  and  a  brother-in-law. 
I  had  never  worked  in  a  mill  before  the  time 
I  was  hurt,  and  knew  nothing  about  the  opera- 
tion of  a  mill.  I  had  never  been  in  a  mill,  and 
did  not  hardly  know  what  one  was.  The  way 
I  came  to  work  at  the  mill  I  was  at  home  one 
morning  getting  ready  to  go  to  school,  and  Mr. 
Jester  called  up.  He  is  the  elevator  foreman. 
Mr.  Jester  first  talked  to  my  sister  when  he 
called  up  that  day.  I  went  down  to  the  mill 
about  a  half  hour  after  that.  My  home  waa 
about  five  or  six  blocks  away.  When  I  got  to 
the  mill  I  saw  Mr.  Jester.  He  was  in  the  ware- 
bouse,  and  I  went  in,  and  he  asked  me  how  old 
I  was,  and  I  believe  I  told  him  I  was  15.  He 
asked  me  if  I  was  going  to  school,  and  I  told 
him  yes,  and  he  said  he  did  not  know  that. 
He  told  me  he  would  take  me  down  to  the 
corn  mill  and  show  me  what  to  do.  He  took  me 
in,  and  his  son  Lonnie  was  the  only  one  in  there. 
He  showed  me  about  the  sacks,  how  to  sew 
them  up,  and  then  he  went  out  Showed  me 
how  to  put  the  sacks  on  the  spout.  He  told  me 
he  wanted  me  to  work  in  the  corn  mill  there 
and  help  Lonnie  to  make  meal.  I  worked  three 
weeks  and  four  days  before  I  was  hurt.  Dur- 
ing that  time  I  did  the  following  kinds  of  work: 
I  helped  clean  up,  and  if  I  didn't  have  any- 
thing else  to  do  I  would  start  the  rolls;  some- 
times I  would  go  down  and  put  the  rolls  in 
gear,  and  sometimes  clean  the  machinery  and 
unload  coal.  I  also  oiled  the  machinery  three 
or  four  times  a  week.  We  had  .lots  of  trouble 
with  these  machines  choking  down.  They  would 
choke  up  on  an  average  every  hour.  When  a 
choek-up  occurred  the  meal  would  run  out  of 
those  spouts,  and  we  would  have  to  shut  down 
the  rolls  and  take  the  meal  out  of  them  and 
get  them  started  again.  This  occurred  on  an 
average  once  an  hour.  Sometimes  they  would 
go  half  a  day;  sometimes  we  had  a  choke-up 
every  hour.  Sometimes  Mr.  Jester  wouldn't 
come  in  the  corn  mill  all  day.  And  sometimes 
he  would  come  two  or  three  times  a  day.  He 
would  just  come  and  monkey  around  a  little  and 
go  out.  He  was  in  there  one  day  when  I  was 
unchoking  the  machine.  I  was  taking  this  meal 
out  holding  this  conveyor.  If  we  did  not  shut 
it  down  every  time  it  would  start  running  again. 
These  conveyors  that  I  spoke  of  are  belts  with 


cups  on  them  like  a  chain,  and  they  go  upstairs. 
When  a  choke-up  occurs  they  stop,  and  they 
start  up  again  when  you  unchoke  it  You  get 
to  the  belts  by  taking  a  piece  out  of  the  side  of 
the  spout.  Lonnie  and  I  were  the  only  persons 
who  worked  in  this  corn  mill  while  I  worked 
there.  He  was  16  years  old.  It  took  two  per- 
sons to  unchoke  this  corn  mill  when  it  choked 
down.  One  would  have  to  stay  on  the  floor 
where  we  stayed,  and  one  would  have  to  go 
upstairs  and  take  a  broomstick  and  loosen  it 
up  and  go  downstairs  and  rake  it  out  so  these 
conveyors  cups  can  pass  by  them,  and  one  has 
to  stand  by  and  hold  these  cups,  for  they  start 
up  again  when  you  get  the  meal  out  and  they 
are  apt  to  catch  the  hand,  it  was  also  our  auty 
to  look  at  the  meal  and  see  If  It  was  getting  too 
fine  or  too  coarse.  To  examine  the  meal  while 
the  machines  were  running  as  it  came  over 
these  roHs,  we  would  lift  up  a  little  lid  and 
stick  our  hands  in  there,-  and  get  a  handful  of 
the  meal  and  examine  it  and  feel  of  it  to  see 
how  coarse  or  fine  it  waa  When  you  opened 
this  place  to  get  a  handful  of  meal  while  the 
machines  were  running  you  could  not  see  any- 
thing on  account  of  the  dust  I  examined  the 
meal  in  this  way  several  times  a  day  during  the 
entire  time  I  worked  there,  and  Mr.  Ed  Jester 
saw  me  do  it  two  or  three '  times  every  day. 
I  was  examining  the  meal  in  this  way  when  I 
was  hurt  The  mill  had  been  choked  down,  and 
Lonnie  was  the  only  one  present  We  un- 
choked  it  like  I  said,  had  it  started  again,  and 
had  it  all  right  I  had  been  holding  the  cup. 
The  power  had  not  been  turned  off.  After  we 
got  it  started  Lonnie  came  upstairs,  and  I  stay- 
ed around  there,  and  I  went  over  and  lifted  up 
that  lid  and  examined  the  meal.  I  raised  up 
this  lid  and  stuck  my  hand  in  there  and  got  a 
handful  of  it  and  threw  it  back  in  just  as  I 
examined  it  Lonnie  was  around  by  the  rolls 
where  I  could  not  see  him,  and  he  hollowed  and 
said,  'Let's  catch  up  on  this,'  and  just  as  he 
hollowed  it  caught  my  fingers." 

On  cross-examination  plaintiff's  son  testi- 
fied: 

"The  Instructions  Mr.  Jester  gave  me  were 
to  go  and  help  make  meal.  I  do  not  remember 
everything  Jester  said  that  day.  He  would 
come  around  there  and  show  us  what  to  do. 
The  first  thing  Mr.  Ed  Jester  told  me  to  do,  or 
showed  me  to  do,  was  to  put  sacks  on  the  spout 
and  to  take  them  off.  The  next  thing  he  showed 
me  was  about  cleaning  machines.  He  told  me 
to  clean  the  pulleys  and  around  the  rolls  and 
things  like  that  The  machine  was  stopped 
then,  and  he  showed  me  how  to  clean  the  grease 
off  of  it  He  told  me  how  to  regulate  the  feeder. 
He  told  me  not  to  run  It  too  fast  or  it  would 
choke  up.  I  got  hurt  about  4  o'clock  in  the 
afternoon.  We  had  just  been  unchoking  the 
machine.  When  I  got  hurt  I  had  my  hand  in 
this  meal  to  see  how  fine  it  was.  I  thought 
I  could  tell  if  it  was  fine  enough.  I  don't  re- 
member now  how  it  was,  but  think  it  was  all 
right  I  knew  there  were  rolls  in  there,  but 
did  not  know  where  they  were.  I  saw  where 
the  pulleys  were  on  these  rolls.  I  had  cleaned 
these  pulleys  when  the  machine  was  stopped, 
but  I  didn't  know  exactly  where  the.  rolls  were. 
I  hadn't  been  around  the  mill  enough  to  know 
when  the  rolls  were  set  close  enough  to  grind 
meal.    I  put  my  hand  in  above  the  roll  to  get 
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this  meal  to  see  whether  it  was  too  fine  or  too 
coarse.  I  just  stuck  my  hand  in  and  got  a 
handful  and  was  looking  at  when  be  called  me. 
I  then  threw  it  back  in  there.  I  was  standing 
right  close  to  the  machine.  I  just  stuck  my  arm 
straight  ont  from  my  body  to  get  this  meal 
It  was  not  necessary  to  get  my  hand  down'  in 
around  the  rolls  to  throw  the  meal  back.  I 
just  threw  it  back  where  I  got  it  and  my  hand 
went  too  far  in.  The  palm  of  my  hand  was 
towards  me  when  it  was  caught  in  the  roller. 
I  didn't  know  at  the  time  how  far  it  was  from 
the  place  where  I  got  the  meal  down  to  the 
rolls  where  my  finger*'  got  caught.  It  was 
somewhere  down  in  there.  My  arm  was  hang- 
ing over  like  this.  I  knew  there  was  some- 
thing in  there,  but  didn't  know  just  what  it  was. 
I  do  not  know  that  I  ever  heard  the  mill  called 
a  roller  mill.  This  spout  or  packer  where  Mr. 
Jester  showed  me  where  to  put  sacks  on  was 
about  four  or  five  feet  from  the  roll  wnere  I  got 
hurt." 

One  of  defendant's  contentions  Is  that  It 
hired  plaintiff's  minor  son  "to  pot  sacks  on 
a  spout,  take  them  off,  and  sew  them  up," 
and  that  this  was  not  dangerous;  and  that 
the  injury  was  due  to'  causes  for  which  de- 
fendant wonld  not  be  liable  irrespective  of 
consent.  Another  contention  is  that  the 
plaintiffs  general  consent  covered  the  hazard- 
ous work,  as  well  as  the  nonhazardous. 

It  seems  clear,  considering  the  evidence 
offered  for  plaintiff  from  the  viewpoint  of 
a  demurrer,  that  defendant  employed  the  mi- 
nor to  do  any  and  all  kind  of  work  about  its 
mill  necessary  to  the  operation  of  the  mill 
in  the  manufacture  of  meal.  Plaintiff's  son 
was  employed  by  defendant's  foreman  "to 
work  In  the  corn  mill  there  and  help  Lonnny 
make  cornmeal."  The  evidence  is  that  that 
Is  exactly  what  plaintiffs  son  did,  and  de- 
fendant not  only  knew  it,  but  expected  him 
to  do  the  very  work  he  was  doing  dally. 

It  appears,  as  above  pointed  out,  that  de- 
fendant concedes  that  plaintiff  did  not  con- 
sent for  her  son  to  do  dangerous  work;  but, 
eliminate  this  part  of  the  answer  and  say 
that  defendant  charges  in  Its  answer  as  well 
as  in  its  brief  and  argument  that  plaintiff's 
general  consent  is  sufficient  (In  the  character 
of  case  here)  to  relieve  it  of  liability  to  plain- 
tiff for  any  Injury  that  might  befall  her  son 
while  in  its  employ.  If  this  position  be  sound, 
then  it  must  be  held  that  plaintiff  when  she 
gave  her  consent  for  her  son  to  work  at  de- 
fendant's mill  must  nave  contemplated  that 
defendant  would  or  might  put  her  son  at  a 
character  of  work  dangerous  for  a  boy  of 
the  age  and  experience  of  plaintiff's  son.  If 
such  contemplation  was  not  within  the  scope 
of  the  general  consent,  then  how  can  plain- 
tiff be  said  to  have  consented  for  her  son 
to  do  the  mork  at  which  he  was  Injured? 
Plaintiff  ought  to  be  Indulged  in  the  pre- 
sumption that  she  would  not  knowingly  con- 
sent for  her  IS  year  old  son,  wholly  inexper- 
ienced as  to  machinery,  and  who  had  never 
been  in  a  mill,  to  attempt  to  do  any  and  all 


kinds  of  work  at  defendant's  mill,  hazardous 
and  nonhazardous  alike.  The  majority  opin- 
ion not  only  deprives  plaintiff  of  this  reason- 
able presumption,  but  goes  further  and  holds 
in  effect  that,  if  a  parent  gives  a  general 
consent,  it  will  be  presumed  such  parent  con- 
templates that  the  employer  might  put  the 
minor  at  work  hazardous  for  such  minor  to 
perform. 

In  Marbury  Lumber  Co.  v.  Westbrook,  121 
Ala.  179,  25  South.  914,  plaintiff's  minor  son, 
14  years  old,  was  employed  at  a  sawmill. 
Defendant  claimed  that  the  boy  was  engaged 
to  work  "In  and  about  said  mill"  with  the 
consent  of  the  parent  Plaintiff  testified 
that— 

"She  knew  that  her  son  had  bean  formerly 
employed  by  defendant,  but  in  the  capacity  of 
carrying  stacker  sticks,  and  that  setting  the 
head  block  of  the  carriage  was  a  much  more 
dangerous  occupation,  and  that  she  did  not 
consent  to  her  son's  employment  by  the  defend- 
ant for  the  doing  of  this  work." 

For  aught  that  appears  in  the  case  as  re- 
ported, the  consent  in  the  Westbrook  Case 
was  general  as  in  the  case' at  bar,  and  that 
is  the  clear  inference  aside  from  that  specific 
claim  by.  the  defendant.  The  only  difference 
in  the  Westbrook  Case  and  the  case  at  bar 
touching  the  question  of  consent  is  that  in  the 
Westbrook  Case  the  plaintiff  knew  the  charac- 
ter of  the  work  her  son  was  first  engaged 
in.  If  the  consent  was  general  and  would 
cover  all  character  of  work,  defendant  had  a 
right  without  further  permission,  to  change 
the  character  of  work  which  the  plaintiff's 
son  was  first  given.  The  court  in  the  West- 
brook Case  said: 

"The  plaintiff  could  not  be  held  to  have  con- 
sented to  the  employment  of  her  son  upon  dan- 
gerous work  or  in  a  dangerous  place  because  of 
her  knowledge  that  he  was  employed  at  the  mill 
and  failure  within  a  reasonable  time  to  object, 
when  she  had  no  knowledge  that  he  was  upon 
this  particular  work,  and,  to  the  contrary,  had 
a  right  to  assume  that  he  was  employed  upon 
the  less  dangerous  work  open  which  he  had 
been  previously  engaged  with  her  consent." 

In  order  to  harmonize  the  majority  opin- 
ion with  the  Westbrook  Case  it  must  be  held 
that  the  mere  knowledge  of  the  parent,  who 
has  given  a  general  consent,  of  the  character 
of  work  at  which  the  minor  is  first  put  quali- 
fies the  scope  of  the  consent,  and  limits  the 
cnaracter  of  work  to  that  which  the  minor 
first  performed;  while,  if  the  parent  who 
has  given  a  general  consent  has  no  knowledge 
of  .the  character  of  work  at  which  the  minor 
is  first  put,  then  the  employer  may  put  the 
minor  at  hazardous  work,  and  not  be  respon- 
sible to  the  parent  who  bases  his  cause  upon 
a  breach  of  the  contract  of  employment.  The 
able  brief  of  defendant  in  the  case  at  bar 
cites  no  cases  holding  that  general  consent 
of  the  parent  Is  as  broad  as  the  majority 
opinion  now  makes  it,  and  the  majority  opin- 


Digitized  by 


Google 


438 


210  SOUTHWESTERN  REPORTER 


(Mo, 


Ion  cites  no  such  case,  and  I  find  none.  It 
appears  that  we  are  breaking  new  ground; 
then  why  should  we  not  lay  the  furrow  In 
the  field  of  the  reasonable  and  the  just,  and 
say  that,  where  general  consent,  and  nothing 
more,  Is  given  by  a  parent  that  his  or  her  mi- 
nor son  may  enter  the  employ  of  another, 
that  other  is  required  to  exercise  reasonable 
care  and  caution  to  see  that  such  minor  Is 
put  at  such  work  only  as  a  minor  of  that  age, 
experience,  Instinct,  and  disposition  may  do 
with  reasonable  safety? 


MERCANTILE  TRUST  CO.  v.  PAULDING 
STAVE  CO.  (No.  2206.)       ' 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 

25,  1919.     Rehearing  Denied 

April  7,  1919.) 

1.  Principal  and  Agent  tfj=>54— Delegation 
or  Authority. 

The  basis  of  the  rule  which  forbids  an  agent 
to  delegate  his  authority  to  another  is  that  the 
business  to  be  transacted  is  such  that  it  re- 
quires judgment  or  skill  on  behalf  of  the  agent, 
and  that  the  principal  is  entitled  to  the  judg- 
ment and  skill  of  the  agent  which  he  selects. 

2.  Pbincipai.  and  Agent  «=»173(8)— Authob- 
itt—Ratification— Evidence. 

In  action  on  note,  where  defense  was  that 
maker's  employs,  who  signed  note,  was  not  au- 
thorized to  so  do,  evidence  that  plaintiff  notified 
defendant  of  its  purchase  of  the  notes,  and  that 
defendant  did  not  repudiate  them,  or  raise  any 
question  as  to  their  validity,  until  after  the 
notes  became  due,  tended  to  show  that  notes 
were  either  issued  by  authority  in  the  first  in- 
stance, or  that  defendant  ratified  the  act  of 
its  agent  done  without  authority. 

3.  Evidence  «=»185(1)  —  Best  Evidence- 
Foundation  or  Introduction  fob  Second- 
ary Evidence. 

Where  defendant  denied  having  received 
notices  sent  by  plaintiff,  plaintiff  could  intro- 
duce testimony  as  to  contents  thereof  without 
having  first  taken  proper  steps  to  require  de- 
fendant to  produce  original,  where  carbon  copies 
of  the  notices  were  produced  by  witness  tes- 
tifying to  the  fact  that  the  notices  had  been 
sent,  and  such  carbon  copies,  though  not  intro- 
duced in  evidence,  were  open  to  inspection  of 
both  parties,  and  no  question  as  to  their  con- 
tents was  raised ;  carbon  copies  being  for  such 
purpose  originals. 

4.  Bills  and  Notes  #=»370— Innocent  Pub- 
chaseb — Failure  or  Consideration. 

Under  Rev.  St  1909,  §§  9999,  10022,  failure 
of  consideration  is  no  defense  as  to  innocent 
purchaser  for  value  before  maturity. 

6.  Trial  «=s>210(3)— Inbtbuotions— Credibil- 
ity or  Witnesses. 
Where  the  evidence  was  contradictory,  and 
it  was  not  entirely  clear  that  a  known  witness 


had  willfully  sworn  falsely  to  a  material  fact, 
the  giving  of  an  instruction  on  lie  credibility  of 
witnesses  was  not  an  abuse  of  the  court's  discre- 
tion. 

6.  Appeal  and  Ebbob  «J=»1001(1)— Review— 
Vebdiot. 
Verdict  of  jury,  to  whom  issues  were  proper- 
ly submitted,  where  supported  by  substantial 
evidence,  is  conclusive  on  appeal. 

Appeal  from  Circuit  Court,  Bollinger  Coun- 
ty ;  Peter  H.  Huck,  Judge. 

Action  by  the  Mercantile  Trust  Company 
against  the  Paulding  Stave  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

John  T.  McKay,  of  Kennett,  W.  J.  Vesey, 
of  Ft  Wayne,  Ind.,  and  W.  M.  Morgan,  of 
Marble  Hill,  for  appellant 

Fred  L.  Byrklt,  of  Kennett,  sod  B.  U 
Ward,  of  Caruthersville,  for  respondent 


STURGIS,  P.  J.  This  la  a  suit  on  three 
promissory  notes,  resulting  In  a  judgment  for 
plaintiff,  and  defendant  appeals. 

These  notes  purport  to  have  been  executed 
by  the  defendant,  and  are  payable  to  Hanna 
Brackenridge  Company  of  Ft  Wayne,  Ind., 
from  whom  the  plaintiff  claims  to  have  pur- 
chased the  same  In  good  faith  and  for  value 
before  maturity.  The  defendant  denies  the 
execution  of  the  notes  and  pleads  failure  of 
consideration.  The  answer  also  raised  the 
issue  of  the  plaintiff  having  purchased  these 
notes  in  good  faith  and  for  value  before  ma- 
turity, but  plaintiff  made  ample  proof  of  such 
facts,  and  that  question  is  settled  here.  The 
plaintiff  Is  doing  business  in  Chicago,  111., 
and  Is  shown  to  deal  extensively  in  commer- 
cial paper.  These  notes  were  offered  to  It 
for  sale  by  the  Hanna  Brackenridge  Com- 
pany shortly  after  the  respective  dates  there- 
of, and  the  plaintiff  purchased  same  after  due 
investigation  of  the  solvency  of  the  defend- 
ant, paying  full  value  for  same.  There  Is 
hardly  a  suspicion  raised  against  the  plaintiff 
being  an  innocent  purchaser  for  value  in  due 
course  of  business,  and  that  feature  of  the 
case  may  be  considered  as  not  before  this 
court,  except  as  incidentally  bearing  on  the 
question  of  the  notes  being  executed  by  the 
defendant 

The  defendant  is  an  Indiana  corporation, 
located  at  Ft  Wayne,  Ind.  It  is  or  was  en- 
gaged in  manufacturing  staves  and  similar 
lumber  products,  having  Its  factory  located 
at  Paulding,  Mo.  Its  manufacturing  was 
done  In  Missouri,  but  its  commercial  bus- 
iness was  transacted  at  Its  office  in  Indiana. 
The  notes  in  question  are  dated  at  Ft  Wayne, 
Ind.,  are  regular  in  form,  and  are  signed 
"The  Paulding  Stave  Company,  by  B.  Klein." 
The   evidence   shows   that    the   notes    were 
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signed  by  the  use  of  a  rubber  stamp  kept  at 
the  office  for  that  purpose;  the  company 
name  being  stamped  thereon,  with  the  word 
"by,"  and  the  signature  "B.  Klein"  written 
with  pen  and  Ink.  That  the  notes  were  so 
signed  at  the  office  of  defendant,  by  E.  Klein, 
an  employfi,  and  delivered  to  the  payee,  Han- 
na  Brackenridge  Company,  is  not  questioned ; 
but  defendant  denies  the  authority  of  E. 
Klein  to  bind  it  by  such  written  obligations. 
This  is  the  vital  question  in  the  case,  and  is 
one  of  fact,  rather  than  of  law. 

The  evidence  further  shows  that  A.  T.  Vail 
was  the  president  and  controlling  stockholder 
of  the  defendant  company,  and  in  charge  of 
Its  Indiana  office  and  business.  The  only 
other  stockholders  were  his  wife  and  B.  A. 
Vail  his  brother;  the  latter  having  charge 
of  the  factory  In  Missouri  and  residing  there. 
A.  T.  Vail  had  also  organized  another  In- 
diana corporation,  the  Vail  Cooperage  Com- 
pany, which  was  the  selling  corporation  of  de- 
fendant's manufactured  products.  A.  T.  Vail 
was  the  president  and  active  manager  of  this 
corporation  also,  and  the  two  corporations 
maintained  a  Joint  office  at  Ft.  Wayne,  with 
the  same  officers  and  employes  In  charge  of 
both.  E.  Klein,  was  an  employe1  In  this  office, 
and  says  he  was  such  and  worked  for  both 
corporations.  The  letter  head  of  the  Vail 
Cooperage  Company  shows  that  he  was  as- 
sistant manager  of  that  corporation,  and  ac- 
cording to  his  evidence  his  powers  and  duties 
were  the  same  in  each  company,  and  all  his 
work  was  done  under  the  direction  and  super- 
vision of  A.  T.  Vail,  president  and  active 
manager  of  both  corporations. 

E  Klein,  who  performed  the  manual  act 
of  signing  the  notes  In  question,  was  a  wit- 
ness for  plaintiff  and  testified  that  he  did  so 
by  direction  of  A.  T.  Vail,  who  controlled  and 
managed  the  entire  business  of  the  office.  He 
says  he  signed  the  correspondence  of  the  de- 
fendant company,  frequently  signed  checks 
for  It,  and  at  times  signed  notes  and  other 
documents,  when  directed  by  Mr.  VaiL  As  to 
the  notes  In  question  he  testified : 

"Q.  Did  you  ever  sign  any  notes,  promissory 
notes?    A.  Yea;   I  recall  signing  some  notes. 

"Q.  State,  if  you  can,  how  you  happened  to 
sign  checks  and  notes  as  you  stated.  A.  I  was 
authorized  to  sign  checks  for  the  Paulding  Stave 
Company  and  Vail  Cooperage  Company,  and  il 
I  signed  any  notes  it  was  under  the  instruc- 
tions of  Mr.  Vail  to  sign  them. 

"Q.  You  state  that  you  were  authorized  to 
sign  them.  What  do  you  mean  by  that?  State 
whether  or  not  anybody  told  you  to  sign.  If  so, 
who?  A.  Why,  I  had  authority  to  sign  checks 
on  four  or  five  different  banks  that  Mr.  Vail 
did  business  with;  authority  was  given  to  the 
banks  to  accept  my  signature  oh  checks. 

"Q.  In  the  instructions  to  you,  if  you  receiv- 
ed any,  directing  you  to  sign  checks  and  notes, 
by  whom  were  such  instructions  given,  if  any? 
Who  told  you  to  do  it?    A.  Mr.  A.  T.  Vail. 

"Q.  Did  he  give  yon  the  instructions  orally  or 
in  writing?    A.  Orally." 


Hands  note  to  witness: 

"A.  Yes,  it  is  my  signature. 

"Q.  State  how,  or  by  what  authority  you  ex- 
ecuted that  note  in  the  name  of  the  Paulding 
Stave  Company,  by  E.  Klein?  A.  I  signed  by 
the  authority  of  Mr.  Vail ;  A.  T.  Vail.  I  can- 
not recall  the  exact  time  I  signed  these  notes. 
I  could  not  answer  the  question;  but  I  signed 
the  notes,  and  I  would  not  sign  the  notes  with- 
out any  authority  from  Mr.  Vail." 

And  on  cross-examination  he  said: 

"Q.  Do  you  recall  whether  Mr.  Vail  was  at 

your  desk  or  in  the  office  when  you  signed  them? 

A.  He  probably  was,  as  I  would  not  sign  any 

notes  without  his  telling  me  to." 

There  was  other  evidence  showing  that  H. 
Klein  was  the  chief  office  assistant  of  A.  T. 
Vail  In  transacting  the  business  of  both  these 
companies,  and  that  he  continued  In  this 
position  long  after  the  notes  In  question  were 
signed. 

[1]  The  defendant  invokes  the  doctrine 
that  E.  Klein,  whether  an  assistant  manager 
or  merely  an  office  clerk,  had  no  authority  to 
sign  commercial  paper,  and  that  A.  T.  Vail, 
though  having  such  authority  himself,  could 
not  delegate  such  authority  to  his  subor- 
dinate. 10  Cyc.  929.  We  will  grant  that  such 
is  the  law,  but  that  Is  not  the  question  here. 
If  the  evidence  for  plaintiff  Is  to  be  believed, 
then  the  act  of.  Klein  In  signing  the  notes  In 
question  was  a  mere  ministerial  or  clerical 
act,  done  for  and  at  the  Instance  of  A.  T. 
Vail,  and  such  acts  were  Vall's  acts,  Just  as 
truly  as  if  he  himself  had  used  the  rubber 
stamp  and  guided  the  pen  which  traced  the 
name  El  Klein.  The  basis  of  the  rule  which 
forbids  an  agent  to  delegate  his  authority  to 
another  is  that  the  business  to  be  transacted 
is  such  that  it  requires  Judgment  or  skill  on 
behalf  of  the  agent,  and  that  the  principal  is 
entitled  to  the  judgment  and  skill  of  the 
agent  which  he  selects.  Grady  v.  American 
Central  Ins.  Co.,  80  Mo.  116,  123;  Brown  v. 
Railway  Passenger  Assurance  Co.,  45  Mo.  221, 
224;  Barrett  v.  Railroad,  138  Mo.  App.  135, 
141,  119  S.  W.  980. 

Each  of  these  cases,  however,  points  out 
that  this  rule  does  not  apply  to  ministerial  or 
clerical  acts,  done  at  the  direction  and  under 
the  supervision  of  the  responsible  and  author- 
ized agent  In  the  Grady  Case,  supra,  the 
court  said : 

"It  is  true,  as  insisted  by  the  defendant  in 
this  case,  that  an  agent  cannot  delegate  his 
authority  to  act  for  his  principal,  without  spe- 
cial authority  from  the  principal  to  do  so,  or  un- 
less the  act  of  the  agent,  who  delegates  the  au- 
thority, is  ratified  by  the  principal  with  knowl- 
edge of  the  facts;  but  this  rule  does  not  ap- 
ply to  mere  ministerial  acts  to  be  performed  by 
the  agent.  It  is  not  necessary  that  the  agent 
should  do  such  acts  in  person,  if  he  direct  the 
act  to  be  done,  or  with  a  full  knowledge  of  the 
act,  adopt  it  as  his  own,  it  is  sufficient." 

According  to  the  evidence  favorable  to 
plaintiff,  the  act  of  executing  the  notes  sued 
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on  was  the  act  of  A.  T.  Vail,  and  his  author- 
lty  in  the  matter  Is  abundantly  shown.  Not 
only  did  he  own  some  75  per  cent,  of  the  cap- 
ital stock  of  the  defendant  corporation,  but 
the  board  of  directors,  consisting  of  himself, 
his  wife,  and  brother,  was  merely  nominal. 
While  his  brother  was  In  charge  of  the  man- 
ufacturing plant  in  Missouri,  and  personally 
looked  after  that  work,  A.  T.  Vail  was  in 
practically  unlimited  and  sole  charge  of  the 
financial  and  commercial  business  transacted 
through  the  office  In  Ft.  Wayne. 

[2]  There  Is  also  evidence  in  the  case  that 
on  plaintiff's  purchasing  these  notes  it  gave 
notice  by  mall  to  defendant  of  that  fact,  and 
that  defendant  did  not  then  repudiate  same,  or 
raise  any  question  as  to  their  validity,  until 
after  the  notes  became  due.  This  evidence 
tends  to  show  that  the  notes  were  either  is- 
sued by  authority  in  the  first  instance  or  that 
defendant  ratified  the  act  of  its  agent  done 
without  authority.  St  Louis  Gunning  Ad- 
vertising Co.  v.  Wanamaker  A  Brown,  US  Mo. 
App.  270,  279,  90  S.  Wt  737. 

[3]  The  defendant  claims  error  In  this  same 
connection  in  permitting  plaintiff's  clerk  in 
charge  of  its  collection  department  to  testify 
to  the  contents  of  the  notices  mailed  to  de- 
fendant without  taking  proper  steps  to  re- 
quire the  defendant  to  produce  the  originals 
as  being  the  best  evidence.  The  defendant, 
however,  was  taking  the  position  that  it  had 
never  received  any  such  notices,  and,  If  so, 
there  were  no  originals  to  be  produced.  The 
real  point  at  issue  was  whether  plaintiff  had 
given  and  defendant  received  notice  of  plain- 
tiff's purchase  of  these  notes,  and  not  as  to 
the  contents  of  such  notices.  Of  course, 
plaintiff  must  show  that  such  notices  were 
given  and  received  before  it  could  ask  that 
the  originals  be  produced,  and  whether  such 
notices  were  given  and  received  was  the 
whole  controversy.  TO  show  that  such  no- 
tices were  given  and  received,  this  clerk  tes- 
tified to  having  mailed  such  notices  to  de- 
fendant's proper  address  and  produced  car- 
bon copies  of  the  notices  so  sent  by  mail. 
These  carbon  copies,  while  not  formally  put 
in  evidence,  were  produced  by  the  witness 
and  were  open  to  the  inspection  of  both  par- 
ties, and  no  question  was  raised,  as  to  the  con- 
tents of  these;  the  objection  being  that  the 
originals,  should  first  be  accounted  for,  which 
plaintiff  was  trying  to  prove  were  sent  to  de- 
fendant and  defendant  was  denying  It  had 
received.  Certainly  defendant  cannot  now 
take  the  position  that  the  originals  were 
available  to  plaintiff  on  proper  notice  and  de- 
mand, for  to  do  so  is  to  admit  that  same  had 
been  received  and  were  in  its  possession — the 
very  thing  it  was  denying.  Besides,  the  car- 
bon copies  are  for  this  purpose  originals. 
.Bond  v.  Sanford,  134  Mo.  App.  477,  484,  114 
8.  W.  670. 

-[4]  The  court  refused  to  allow  defendant 


to  go  into  the  question  by  failure  of  consider- 
ation for  these  notes.  This  evidence  was  re- 
jected, and  we  think  properly  so,  since,  If 
plaintiff  was  as  the  evidence  clearly  shows, 
an  innocent  purchaser  for  value  before  matu- 
rity, then  the  defense  of  failure  of  considera- 
tion is  not  open  to  defendant.  A  negotiable 
promissory  note  Is  a  "courier  without  lug- 
gage," and  when  purchased  in  good  faith  be- 
fore maturity  by  one  having  no  knowledge  of 
any  Infirmity  it  is  elementary  that  such  de- 
fense is  precluded.  Sections  9999  and  10022, 
R.  S.  1909. 

[I]  The  giving  of  an  Instruction  on  the 
credibility  of  witnesses  was  not  an  abuse  of 
the  court's  discretion.  The  evidence  was  con- 
tradictory, and  it  was  not  entirely  clear  that 
no  witness  had  willfully  sworn  falsely  to  a 
material  matter.  Dawson  &  Lyon  v.  Fllnton, 
195  Mo.  App.  75,  80, 190  S.  W.  972. 

[6]  Finding  that  the  verdict  Is  supported 
by  substantial  evidence,  and  that  the  Issues 
were  properly  submitted  to  the  Jury,  Its  ver- 
dict Is  conclusive,  and  the  Judgment  Is  af- 
firmed. 

BRADLEY  and  FARRINQTON,  JJ,  con- 
cur. 


BARNETT  v.  LOOAN.    (No.  2382.) 

(Springfield  Court  of  Appeals.  Missouri.  Feb. 
25,  1919.    Rehearing  Denied  April  7,  1919.) 

1.  Contracts  €=»166  —  Conbtbuotiow  — 
Wobds  or  General  and  Specific  Descrip- 
tion. 

Rule  that  where,  in  a  contract,  words  of  a 
general  description  are  followed  by  a  specific 
and  minute  description,  the  latter  limit  the 
former  to  the  property  particularly  described, 
is  not  conclusive,  if  the  real  intention  of  par- 
ties can  be  ascertained  from  the  instrument,  or 
from  their  interpretation  and  construction. 

2.  Evidence  «=>450(8),  400(5)— Paboz.  Evi- 
dence —  Ambiguous  Contract  —  Undeb- 
standing  of  Parties. 

Bill  of  sale  in  terms  of  a  mining  mill  on  a 
certain  40  acres,  "including  all  equipment  of 
every  kind  and  character  *  *  •  more  fully 
described  in  inventory  attached,"  with  inven- 
tory containing  68  items,  but  not  having  a  gen- 
eral descriptive  clause,  and  making  no  mention 
of  a  motor  on  another  section  for  pumping 
water  by  pipes  to  the  plant  sold  and  two  others, 
is  ambiguous,  allowing  evidence  of  conversation 
of  parties,  at  time  of  execution,  that  motor  was 
not  included. 

Error  to  Circuit  Court,  Jasper  County; 
R.  A.  Pearson,  Judge. 

Action  by  G.  A.  Barnett  against  Walter  H. 
Lo^-an.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Reversed  and  remanded. 


Cs»For  other  cues  see  nma  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Ha) 


BARNBTT  V.  L0OAN 


441 


B.  M.  Sbeppard  and  E.  F.  Cameron,  both 
of  Joplin,  for  plaintiff  In  error. 

Dick  Bice,  of  Miami,  Okl.,  and  Grover  0. 
James,  of  Joplin,  for  defendant  In  error. 

BRADLEY.  J.  Plaintiff  in  error  sued  In 
replevin  to  recover  a  15  bone  power  electric 
motor  with  its  equipment,  and  a  four-room 
frame  bouse  situate  on  a  mining  lease.  On 
trial  before  the  court  a  Judgment  went  for 
defendant,  and  plaintiff  brings  the  cause 
here  by  writ  of  erorr.  The  parties  for  con- 
venience and  brevity  will  be  referred  to  as 
plaintiff  and  defendant 

The  petition  and  affidavit  are  in  the  con- 
ventional form.  The  answer  disclaims  any 
Interest  in  the  bouse,  and  pleads  ownership 
of  the  motor  In  defendant  by  virtue  of  a  bill 
of  sale  executed  by  the  Barnett  Mining  Com- 
pany No.  2,  by  and  through  the  plaintiff 
herein  as  Its  representative.  The  reply  de- 
nied generally  the  new  matter. 

On  February  14,  1918,  the  Barnett  Mining 
Company  No.  2  In  consideration  of  $80,000 
sold  to  defendant,  acting  as  trustee  for  him- 
self and  others,  as  appears  In  the  bill  of 
sale,  "one  certain  mining  mill  and  concen- 
trating plant,  known  as  Barnett  Mining  Com- 
pany's mill  No.  2,  located  on  the  southeast 
quarter  of  the  northwest  quarter  of  section 
thirty-four  (34),  township  twenty-eight  (28), 
range  thirty- two  (82),  near  Porto  Rico,  Mis- 
souri, including  all  equipment  of  every  kind 
and  character,  the  same  being  more  fully  de- 
scribed in  an  inventory  attached  hereto  and 
marked  Exhibit  A,  the  same  to  include  all 
machinery  and  equipment  used  in  connection 
with  said  mill."  The  Inventory  referred  to 
contains  68  separate  items,  but  does  not  con- 
tain a  general  descriptive  clause,  as  is  in  the 
bill  of  sale  proper,  and  does  not  mention  the 
motor  in  question. 

There  was  a  contract  in  connection  with 
the  bill  of  sale,  executed  by  the  same  par- 
ties and  contemporaneous  therewith,  which 
contract  in  the  preamble  recited,  among  oth- 
er things,  that  $20,000  of  the  consideration 
for  the  mining  mill  and  concentrating  plant 
had  been  paid,  and  that  the  bill  of  sale  and 
the  contract  should -be  put  in  escrow  with 
a  trust  company,  and  that  defendant  would 
pay  the  remaining  $10,000  on  or  before 
March  5,  1918,  and,  failing  to  so  pay,  de- 
fendant forfeited  the  $20,000  paid  as  liqui- 
dated damages,  and  the  bill  of  sale  was  to 
be  returned  to  the  party  of  the  first  part,  the 
Barnett  Mining  Company  No.  2.  The  de- 
fendant, however,  paid  the  $10,000  accord- 
ing to  agreement,  and  the  bill  of  sale  was 
-delivered  to  him. 

Plaintiff  claims  that  the  motor  was  his  in- 
dividual property,  and,  though  it  was  used  in 
connection  with  the  mining  plant,  of  the  Bar- 
nett Mining  Company  No.  2,  that  it  did  not 
belong  to  that  company,  and  that  he  did  not 
Intend  to  sell  it,  and  that  it  was  not  In  fact 


Included  In  the  bill  of  sale.  Plaintiff  testi- 
fied in  effect  that  the  motor  was  not  to  be. 
Included,  and  that  he  in  the  presence  of  the 
defendant,  after  the  bill  of  sale  was  drawn 
and  signed,  and  after  he  had  looked  It  over, 
reminded  his  (plaintiff's)  attorney  that  the 
attorney  had  forgotten  to  except  certain 
items,  and  named,  among  others  to  be  ex- 
cepted, the  motor,  and  suggested  that  the 
sale  bill  be  rewritten;  that  the  defendant 
thereupon  said  that  he  was  In  a  hurry  to 
catch  a  train,  and  It  was  then  late,  and  that 
he  (defendant)  understood  that  the  items 
named  by  plaintiff  were  not  Included,  and 
that  it  was  net  necessary  to  rewrite  the  bill 
of  sale  In  order  to  except  the  motor  and 
the  other  items.  The  attorney  referred  to 
testified  substantially  to  the  same  effect. 
Plaintiff  does  not  bring  up  the  evidence  of- 
fered by  defendant,  but  states  in  the  ab- 
tract  that  defendant's  evidence  tended  to 
contradict  the  oral  evidence  offered  by  plain- 
tiff. 

The  mining  plant  proper  sold  to  defend- 
ant was,  as  we  understand  the  record,  on  the 
north  40  of  three  40-acre  tracts  mentioned 
in  the  record,  and  the  motor  was  on  the 
south  40,  and  the  distance  from  the  mining 
plant  to  the  pumphouse,  where  the  motor 
was,  was  about  one-half  mile.  The  motor 
was  used  to  pump  water  from  a  deep  well, 
which  supplied  the  plant  of  the  Barnett  Min- 
ing Company  No.  2  and  two  other  mining 
plants.  The  mining  plant  sold  to  defendant 
was  connected  with  the  pumping  station  with 
pipes,  and  practically  all  the  water  supply 
came  from  this  pumping  station.  It  Is  shown 
that  this  motor  had  been  used  to  pump  water 
for- the  Barnett  Mining  Company  No.  2  plant 
and  two  other  mining  plants  for  about  two 
years,  and  that  the  other  mining  plants  paid 
a  rental  to  the  Barnett  Mining  Company  No. 
2,  and  not  to  plaintiff,  and  that  the  Barnett 
Mining  Company  No.  2  did  not  pay  plaintiff 
any  rental.  Defendant  at  the  outset  objected 
to  any  oral  evidence  which  tended  to  con- 
tradict or  vary  the  bill  of  sale,  but  the  court 
heard  such  evidence  subject  to  the  objection, 
and  stated  that,  as  the  matter  was  before 
the  court,  they  could  thresh  that  question 
out  In  the'  argument  The  record,  however, 
does  not  disclose  that  the  court  ever  passed 
on  this  objection. 

At  the  close  of  the  case  plaintiff  asked  this 
declaration  of  law: 

"The  court  declares  the  law  to  be:  That  if 
the  court  finds  that  after  the  contract  and  bill 
of  sale  between  the  Barnett  Mining  Company 
No.  2  and  the  defendant  Logan  was  signed,  it 
was  agreed  between  the  Barnett  Mining  Com- 
pany and  the  defendant  Logan  that  the  one 
15  horse  power  Westinghouse  electric  motor 
described  in  plaintiff's  petition  was  not  to  be 
included  as  a  part  of  the  property  mentioned  in 
said  contract  and  bill  of  sale,  then  the  court 
should  find  the  issues  in  favor  of  the  plaintiff." 


Digitized  by 


Google 


442 


210  SOUTHWESTERN  REPORTER 


QAo. 


The  court  modified  the  requested  declara- 
tion by  adding: 

"Provided  the  court  further  finds  such  agree- 
ment was  supported  by  a  consideration,  and  was 
done'  and  had  after  the  delivery  of  said  con- 
tract and  bill  of  sale,  and  after  it  had  become 
of  full  force  and  effect  between  the  parties." 

Plaintiff  makes  three  assignments  of  er- 
ror, as  follows:  (1)  That  the  court  erred  in 
holding  that  the  written  contract  (bill  of  sale) 
could  not  be  modified  by  oral  agreement  aft- 
er the  execution  thereof;  (2)  that  the  court 
erred  in  holding  that  the  motor  in  question 
was  embraced  within  the  terms  and  provi- 
sions of  the  bill  of  sale;  (3)  that  the  court 
erred  In  modifying  plaintiffs  declaration  of 
law.  Judging  by  the  declaration,  the  court 
did  not  hold  that  a  parol  modification  could 
not  be  made  in  the  bill  of  sale  subsequent 
to  its  execution,  so  that  question  is  out  of 
the  case. 

[1,  2]  Defendant  claims  that  he  bought  the 
motor,  plaintiff  denies  this.  Plaintiff  says 
that  after  the  contract  and  bill  of  sale  were 
signed  up,  but  before  delivery  in  fact  that 
he  called  attention  to  the  fact  that  the  motor 
was  not  excepted,  defendant  denies  this.  The 
trial  court  found  for  the  defendant;  there- 
fore he  must  have  found  that  the  motor  was 
■  included  in  the  bill  of  sale.  It  would  appear 
from  the  modified  declaration  that  the  court 
found  that  the  motor  was  Included  in  the 
bill  of  sale,  and  that  after  the  bill  was  sign- 
ed up  there  was  an  agreement  to  except  the 
motor,  but  that  there  was  no  consideration 
to  support  this  agreement.  We  say  such 
might  appear  to  be  the  finding  of  the  court, 
In  view  of  the  language  used  in  the  modifi- 
cation of  the  instruction ;  but,  of  course,  we 
cannot  say  just  what  the  trial  court  found 
in  view  of  all  the  facts  here,  in  the  absence 
of  a  finding  of  facts. 

The  40  acres  on  which  the  mining  plant 
proper  was  located  was  some  half  mile  dis- 
tant from  the  plant  and  on  a  different  40  and 
section.  Defendant  relies  largely  upon  the 
description  in  the  bill  of  sale: 

"The  same  to  include  all  machinery  and  equip- 
ment used  in  connection  with  said  mill." 

Plaintiff,  in  answer  to  defendant's  conten- 
tion that  the  general  description  covers  the 
motor,  says  that  there  was  an  inventory  at- 
tached to  and  made  a  part  of  the  bill  of  sale, 
in  which  the  motor  is  not  mentioned,  and  in- 
vokes the  rule  that,  where  words  of  general 
description  are  followed  by  a  specific  and 
minute  description,  the  latter  limits  the  for* 
mer  to  the  property  particularly  described. 
11  C.  J.  498.  See,  also,  Meyers  v.  Wood,  173 
Mo.  App.  loc.  cit.  571,  158  S.  W.  909.  This 
rule,  however,  is  not  conclusive,  if  the  real 
Intention  of  the  parties  can  be  ascertained 
from  the  instrument  itself,  or  from  their  in- 


terpretation and  construction.  There  Is  noth- 
ing in  common  in  the  attitude  of  the  parties 
to  the  bill  of  sale  here  under  consideration, 
from  which  we  might  gather  some  idea  as  to 
how  they  interpreted  the  bill  and  contract  in 
the  first  instance.  Plaintiff  says  that  the  mo- 
tor was  not  included,  and  was  not  intended 
to  be,  and  defendant  makes  the  contrary  con- 
tention. 

The  inventory,  although  containing  68  sep- 
arate and  specific  items,  makes  no  mention 
of  the  motor,  though  it  was  of  much  more 
value  than  a  number  of  items  specified.  It 
is  true  that  the  motor  was  used  in  connection 
with  the  mining  plant,  but  no  more  than  was 
the  pump  in  the  well,  and  it  is  not  contended 
that  the  pump  was  Included. 

It  is  shown  that  the  conversation  (if  any 
was  had)  about  excepting  the  motor  was  con- 
temporaneous with  the  signing,  and  possibly 
before  plaintiff  had  parted  with  the  physical 
possession  of  the  Instrument  after  signing, 
and  before  the  delivery  in  escrow.  As  we 
view  the  bill  of  sale,  It  is,  considered  from 
any  angle,  ambiguous.  If  the  parties  conced- 
ed, at  the  time  of  the  execution  of  the  bill 
of  Bale,  as  plaintiff's  evidence  tends  to  show, 
that  by  the  contract  the  motor  was  not  to 
pass  or  be  Included,  then  under  the  ambig- 
uous terms  thereof  plaintiff  should  recover. 
The  question  is  as  to  the  intent  of  the  par- 
ties In  making  the  sale  as  to  including  the 
motor,  and  not  as  to  making  a  new  agree- 
ment requiring  a  new  consideration.  The 
mill  is  described  as  being  on  a  particular 
40-acre  tract,  yet  it  is  conceded  that  the  pipe 
line  from  the  pump  situate  on  another  40 
was  Included,  although  the  greater  part  of 
this  pipe  line  was  not  on  the  40  where  the 
mill  proper  was  located.  We  see  no  room 
for  the  contention  that  the  motor  was  in- 
cluded in  the  bill  of  sale,  and  afterwards  by 
agreement  taken  out.  The  only  question  we 
can  reasonably  deduce  from  this  record  la: 
Was  the  motor  ever  included?  The  contract 
being  ambiguous,  parol  evidence  is  admissi- 
ble to  aid  in  its  construction,  but  not  to  vary 
or  modify  its  terms ;  and  any  -conversation 
had  between  the  parties  at  the  very  moment 
of  its  execution  is  competent  to  show  how 
the  parties  themselves  understood  the  con- 
tract as  to  the  motor.  Stover  v.  City  of 
Springfield,  167  Mo.  App.  328,  152  S.  W.  122; 
Counts  v.  Medley,  163  Mo.  App.  546,  146  S. 
W.  465;  Coal  &  Iron  Co.  v.  Coal  Co.,  176 
Mo.  App.  407,  158  S.  W.  420.  Did  the  Har- 
nett Mining  Company  Intend  to  sell,  and  did 
it  sell,  the  motor?  The  determination  of 
this  question  settles  the  controversy. 

The  Judgment  below  la  reversed,  and  cause 
remanded. 

STURGIS,  P.  J,  and  FARRINGTON,  X, 
concur. 
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AIJBOTT  v.  CITY  OP   SPRINGFIELD. 
(No.  2388.) 

(Springfield  Court  of  Appeals.    Missouri.    Peb. 

25,  1919.    Rehearing  Denied  April  7, 

1919.) 

1.  Municipal  Corporations  ej=»771— Side- 
walks—Presence  op  Snow  and  Ioe— Neg- 
ligence. 

A  general  condition  of  snow  and  ice  ac- 
cumulations on  sidewalk,  due  to  alternate  thaw- 
ing and  freezing  and  the  tracking  and  disturb- 
ance by  pedestrians,  unless  specially  dangerous, 
does  not  render  the  city  negligent. 

2.  Municipal  Corporations  ej=s>772  —  Side- 
walks —  Actionable  Defect  —  Concealed 
Ridge  of  Ice. 

A  ridge  or  ball  of  ice  on  the  sidewalk,  just 
outside  the  single  beaten  path,  caused  by  over- 
flow from  downspout  on  adjoining  building, 
and  concealed  by  covering  of  snow,  is  an  ac- 
tionable defect  in  case  of  injury  therefrom  to 
pedestrian;    the  city  having  knowledge  thereof. 

3.  Municipal  Corporations  «=»821(20)— 
Sidewalks— Injury  to  Pedebtrian— Con- 
tributory Neglioencb. 

A  pedestrian,  injured  by  slipping  on  ridge 
of  ice,  caused  by  overflow  from  downspout  on 
adjoining  building,  concealed  by  snow  and  just 
outside  single  beaten  path  in  middle  of  side- 
walk, was  not  negligent,  as  a  matter  of  law,  in 
stepping  to  side  when  meeting  another,  or  in 
not  noticing  downspout  and  surmising  pres- 
ence of  ridge. 

Appeal  from  Circuit  Court,  Webster*  Coun- 
ty; G.  H.  Skinker,  Judge. 

Action  by  Annie  M.  Abbott  against  the  City 
of  Springfield.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Fred  Moon,  of  Springfield,  for  appellant 
McLaln  Jones,  L.  L.  Collins,  and  Hamlin 

&  Hamlin,  all  of  Springfield,  and  Seth  V. 

Conrad,  of  Marshneld,  for  respondent. 

BRADLEY,  J.  Action  to  recover  for  In- 
juries resulting  from  falling  on  an  ley  side- 
walk. A  jury  trial  resulted  In  a  verdict  and 
judgment  for  plaintiff,  and  defendant  prose- 
cutes this  appeal. 

Plaintiff,  a  single  woman,  about  43  years 
old  at  the  time,  fell  on  the  sidewalk  on  the 
east  side  of  South  street  just  off  the  public 
square  In  the  city  of  Springfield,  Mo.,  result- 
ing in  serious  and  permanent  injuries.  It  is 
charged  In  the  petition  that  the  sidewalk  on 
account  of  the  negligence  of  the  city  through 
its  officers  and  agents  was  covered  with  an 
accumulation  of  snow  and  Ice  and  a  forma- 
tion of  rough  and  uneven  snow  and  ice, 
and  liable  to  cause  pedestrians  to  slip  and 
fall  and  Injure  themselves.  It  Is  charged 
that  the  city  knew  of  this  alleged  dangerous 
condition  of  the  sidewalk  at  this  particular 


time  and  place,  or  In  the  exercise  of  ordinary 
care  in  the  premises  could  and  would  have 
known  thereof.  It  is  alleged  that  on  the  5th 
day  of  February,  1913,  plaintiff,  while  In  the 
exercise  of  due  care,  and  while  walking  over 
said  sidewalk,  slipped  on  the  Ice  thereon, 
and  fell,  breaking  her  leg  near  the  hip  joint 
The  answer  Is  a  general  denial,  and  a  plea 
of  contributory  negligence. 

On  February  2, 1913,  two  or  three  Inches  of 
snow  fell  in  Springfield  and  vicinity,  and 
about  the  same  amount  fell  on  the  3d.  There 
had  been  some  slight  alternating  thawing 
and  freezing  since  the  snow  had  fallen.  Also 
pedestrians  had  beaten  out  a  single  path  on 
this  sidewalk  where  plaintiff  was  Injured. 
The  city  and  property  owners  had  cleared 
the  sidewalks  around  the  public  square  of 
the  snow,  and  also  the  sidewalk  on  the  west 
side  of  South  street  leading  off  the  public 
square,  but  the  sidewalk  where  plaintiff  was 
injured  had  not  been  cleaned.  There  was  a 
leaky  downspout  alongside  the  building  by 
which  this  sidewalk  ran,  and  the  water  es- 
caping from  this  downspout  ran  out  over  the 
sidewalk  and  froze  in  ridges.  The  downspout 
was  supposed  to  convey  the  water  from  the 
roof,  and  discbarge  It  underneath  the  side- 
walk, but  because  the  downspout  was  old  and 
leaky  a  great  quantity  of  water  was  permit- 
ted to  flow  across  the  sidewalk.  It  seems 
that  this  froze  in  ridges  like,  and  the  ridges 
were  highest  nearer  the  wall,  and  sloped 
from  there  to  the  edge  of  the  walk. 

Plaintiff  had  been  transacting  business  on 
the  public  square,  and  going  home  she  turn- 
ed south  down  the  sidewalk  on  the  east  side 
of  South  street,  walking  in  the  beaten  path. 
At  this  downspout  she  met  a  man  in  the  path 
walking  north.  She  stepped  her  left  foot 
out  of  the  path  to  the  left  that  she  and  the 
other  pedestrian  might  pass,  and  In  doing  so 
set  her  foot  on  one  of  these  balls  or  ridges  of 
Ice  from  the  downspout  and  fell,  resulting  In 
the  Injuries  mentioned.  The  balls  or  ridges  of 
Ice  from  the  downspout  were  covered  with 
snow  so  that  'they  were  not  visible,  but  the 
downspout  itself  was  much  bedecked  with 
clinging  ice  and  icicles  unmistakably  indicat- 
ing numerous  leaks.  Plaintiff,  describing  the 
condition  of  the  walk  at  the  place  of  her  In- 
jury, said  that  it  was  very  uneven;  that 
there  were  rolls  of  snow  and  Ice  there,  "and 
up  against  the  building  where  I  stepped  out 
It  was  rolled  up  in  billows."  Plaintiff  offer- 
ed evidence  tending  to  establish  that  she  was 
Injured  in  the  manner  herein  set  out,  and 
that  the  city  officers  whose  duty  It  was  to 
remedy  dangerous  conditions  In  the  sidewalk 
either  actually  knew  of  this  condition  at  the 
downspout  or  should  have  known  If  in  the 
exercise  of  ordinary  care.  Defendant  inter- 
posed and  stood  on  a  demurrer  at  the  close 
of  plaintiffs  case. 

[1]  The  demurrer  goes  primarily  to  the 
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proposition  that  the  city  is  not  liable  for  in- 
juries resulting  from  snow  and  ice  accumula- 
tions on  the  sidewalk  where  that  condition  is 
general,  and  due  to  alternate  thawing  and 
freezing,  and  the  tracking  and  disturbing  by 
pedestrians.  Reasonable  care  on  the  part  of 
the  city  did  not  require  it  to  remedy  a  gen- 
eral condition  naturally  consequent  from  the 
alternate  thawing  and  freezing  of  snow  on 
sidewalks;  unless  there  was  some  especially 
dangerous  condition.  While  such  condition 
renders  walking  on  the  sidewalk  somewhat 
unsafe,  yet  it  is  not  sufficient,  unless  especial- 
ly dangerous,  to  constitute  negligence,  when 
the  condition  may  be  said  to  be  the  natural, 
general,  and  prevailing  condition,  and  due  to 
weather  conditions  and  the  use  of  the  side- 
walk by  pedestrians.  Vonkey  v.  City  of  St 
Louis,  219  Mo.  87,  117  8.  W.  733;  Reedy  v. 
Brewing  Association  et  al.,  161  Mo.  523,  61  S. 
W.  859,  53  L.  R  A.  805;  Albritton  v.  Kansas 
City,  192  Mo.  App.  574,  188  S.  W.  239;  Liv- 
ingston v.  St  Joseph,  174  Mo.  App.  636,  161 
S.  W.  304.  In  Reedy  v.  Brewing  Association 
et  al.,  supra,  161  Mo.  loc.  cit.  538,  61  S.  W. 
862,  S3LR.A.  805,  it  is  said: 

"The  water  which  wag  frozen  here  did  not 
fall  in  rain  or  snow  from  the  clouds;  the  city 
was  not  confronted  with  a  thousand  miles  of  ice- 
covered  sidewalks  to  look  after,  nor  were  the 
people  using  the  sidewalk  at  this  point  admon- 
ished by  the  general  conditions  surrounding 
them  that  ice  was  to  De  expected.  The  weather 
was  dry,  clear,  and  cold ;  there  was  ice  at  that 
point  for  a  distance  of  about  15  feet  but  not 
elsewhere.  That  the  condition  was  dangerous 
is  demonstrated  by  the  plaintiff's  fall ;  that  the 
danger  could  have  been  removed  with  little 
labor  or  expense  is  beyond  question.  There- 
fore the  city  is  not  excused  as  it  is  when  its 
powers  are  overcome  by  nature  covering  the 
face  of  the  earth  with  ice  and  snow." 

While  the  general  rule  is  as  above  stated 
as  to  the  liability  of  the  city  for  snow  and 
ice  upon  the  sidewalk,  yet  a  city  is  required 
to  exercise  reasonable  care  to  keep  its  side- 
walks free  from  all  dangerous  obstructions 
which  do  not  belong  to  a  generally  dangerous 
condition  due  to  natural  causes,  and  the  law 
recognizes  that  snow  and  ice  which  have  been 
suffered  to  accumulate  on  a  sidewalk  and  to 
assume  an  especially  dangerous  form  is  such 
an  obstruction  as  will  constitute  negligence  if 
known  actually  or  constructively,  and  not 
remedied  within  a  reasonable  time.  Albrit- 
ton v.  Kansas  City,  supra;  Vonkey  v.  St 
Louis,  supra;  Reno  v.  City  of  St  Joseph, 
169  Mo.  642,  70  S.  W.  123;  Barker  v.  Jeffer- 
son City,  155  Mo.  App.  390, 137  S.  W.  10;  Can- 
terberry  v.  Kansas  City,  149  Mo.  App.  520, 
131  S.  W.  120;  Fogg  v.  Kansas  City,  187  Mo. 
App.  252,  173  S.  W.  712. 

In  Reno  v.  City  of  St  Joseph,  supra,  it  is 
said: 

"It  may  be  conceded  that  a  city  is  not  liable 
for  accidents  occasioned  by.,  mere  slipperiness 
caused  by  ice  upon  its  sidewalk,  but  if  the  .ice 


is  so  rough  and  uneven,  or  so  rounded  up,  or 
at  such  an  incline  as  to  make  it  an  obstruction, 
and  to  cause  it  to  be  unsafe  for  travel  With  the 
exercise  of  ordinary  care,  then  it  is  liable  for 
injuries  sustained  by  a  pedestrian  under  such 
circumstances.  •  •  *  Or  when  snow  and  ice 
are  permitted  to  accumulate  upon  a  sidewalk  of 
a  city,  and  are  permitted  to  remain  there  until 
by  thawing  and  freezing  they  become  an  obstruc- 
tion and  the  sidewalk  unsafe  for  travel,  and 
the  city  has  knowledge  thereof  for  a  sufficient 
length  of  time  before  an  accident  and  injury 
occurs  to  one  traveling  thereon  in  the  exer- 
cise of  ordinary  care,  to  remove  the  obstruction 
and  fails  .to  do  so,  it  will  be  held  to  respond  in 
damages  for  the  injury." 

[2]  The  condition  of  the  sidewalk  at  the 
place  where  plaintiff  was  injured  was  not  a 
general  condition  caused  by  alternate  thaw- 
ing and  freezing  and  use  by  pedestrians. 
Plaintiff  was  successfully  escaping  any  dan- 
gers which  might  have  existed  from  any 
rough  and  uneven  condition  due  to  natural 
causes,  and  she  did  not  come  to  grief  until 
she  stepped  one  foot  out  of  the  beaten  path, 
and  set  it  on  a  ridge  or  ball  of  ice  caused 
from  the  overflow  or  leak  of  the  downspout 
and  was  a  condition  specifically  local  to  that 
particular  spot  and  place,  and  was  not  a 
condition  that  prevailed  generally. 

In  Albritton  v.  Kansas  City,  supra,  a  de- 
murrer was  under  consideration,  and  the 
court  said: 

"The  evidence  most  favorable  to  plaintiff, 
which,  of  course,  we  must  accept  as  true  in  our 
consideration  of  the  demurrer  to  the  evidence, 
tends  to  show  that  the  heavy  snow  which  had 
fallen  almost  a  week  before  the  injury  had  not 
been  removed  from  the  sidewalk  on  Prospect 
avenue  adjoining  the  laundry  property,  and 
that  the  pedestrian  travel,  which  was  heavy,  had 
beaten  down  a  pathway  about  18  inches  wide, 
and  with  the  aid  of  alternate  freezing  and 
thawing  the  path  had  been  converted  into  ice 
which,  at  places,  had  formed  into  ridges  and 
mounds,  which  made  the  surface  extremely  rag- 
ged, uneven,  and  dangerous.  This  condition, 
which  had  continued  three  or  four  days,  is  de- 
scribed by  plaintiff  and  her  witnesses  as  one 
which  presented  a  far  more  difficult  and  dan- 
gerous obstruction  to  travel  than  that  which 
is  spoken  of  in  some  of  the  reported  cases  as  a 
general  condition  of  snow  and  ice  which  ordi- 
narily would  result  from  not  removing  fallen 
snow  from  the  sidewalks." 

Of  the  condition  described  In  the  Albritton 
Case  the  court  held  that  It  was  within  the 
class  of  actionable  defects.  The  condition 
there  seemed  to  fall  within  that  condition 
described  as  especially  dangerous,  yet  due 
from  natural  causes,  while  the  condition  of 
the  sidewalk  in  the  case  at  bar  was  especial- 
ly dangerous  at  that  particular  place,  and 
due  to  causes  not  naturally  consequent  but 
to  a  leaky  downspout  which  Increased  the 
dangers  incident  to  natural  causes.  It  was 
shown  that  this  downspout  had  been  in  a 
defective  condition  for  quite  awhile,  and  some 
of  the.  city   officers  had  their  office -in  the 
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building  on  which  was  the  downspout,  and 
dally  passed  by  this  downspout  on  their  way 
to  and  from  their  offices.  There  is  no  rea- 
sonable foundation  for  the  contention  that 
the  city  had  no  knowledge  of  the  condition  of 
the  sidewalk  at  this  downspout.  The  demur- 
rer should  not  have  been  sustained  pn  the 
theory  that  the  condition  of  which  plaintiff 
complains  was  one  for  which  the  city  would 
not  as  a  matter  of  law  be  liable. 

[3]  Nor  do  we  think  the  plaintiff  as  a 
matter  of  law  was  guilty  of  contributory 
negligence.  The  sidewalk  was  covered  with 
snow,  and  only  a  narrow  pathway  beaten  out 
near  the  middle.  She  did  no  more  than  any 
courteous  person  might  do  when  she  stepped 
one  foot  out  of  the  path  to  permit  another 
pedestrian  to  pass.  The  ridged  "billows"  of 
ice  extending  from  the  foot  of  the  downspout 
were  covered  with  snow.  She  did  not  know 
of  the  condition  underneath  the  snow  where 
she  set  her  foot  It  Is  true  that  the  down- 
spout was  "decorated"  with  ice  and  icicles, 
and  a  reasonable  person  might  have  conclud- 
ed from  the  appearance  of  the  downspout 
that  there  was  likely  a  similar  condition  from 
the  foot  of  the  downspout  across  the  walk. 
But  Is  a  pedestrian  required  at  his  or  her 
peril  to  observe  all  the  visible  conditions 
apart  from  the  sidewalk  which  might  Indi- 
cate that  a  certain  place  in  a  sidewalk  was 
dangerous?  The  relative  duty  of  the  city 
and  a  pedestrian  in  Ryan  v.  Kansas  City,  232 
Mo.  loc.  cit  482,  134  S.  W.  569,  is  stated  in 
this  wise: 

"To  say  that  the  city  must  keep  its  sidewalks 
reasonably  safe,  and  that  the  pedestrian  may 
assume  that  such  duty  has  been  performed,  does 
not  mean  that  the  pedestrian  may  walk  there- 
on studying  the  stars,  or  blinded  as  a  bat.  Rea- 
sonably safe  means  that  such"  walks  can  be 
used  by  a  person  in  the  exercise  of  ordinal'?  and 
usual  care.  It  means  that  whilst  they  are  not 
absolutely  safe,  yet  the  pedestrian  can  use 
them  with  safety  to  himself,  if  he  uses  ordinary 
and  usual  care  for  his  own  safety.  As  stated 
above,  the  pedestrian  cannot  be  engaged  in 
the  study  of  astronomy  and  blindly  fall  into  a 
ditch  when  the  light  of  day,  or  its  substitute, 
arc  lights  at  night,  would  show  the  danger  if 
such  there  was.  Nor  does  it  mean  that  the  pe- 
destrian must  keep  his  eyes  riveted  upon  the 
sidewalk  at  each  step  of  his  progress.  Ordi- 
narily prudent  and  careful  persons  do  neither. 
Such  persons  are  not  stargazing,  nor  are  they 
guarding  each  individual  step  they  take.  They 
do,  however,  nse  their  senses  to  see  that  they 
do  not  encounter  danger,  and  this  without  con- 
sidering that  they  may  assume  that  the  city 
has  fully  performed  its  duty." 

Plaintiff  did  no  more  than  any  ordinary 
prudent  person  would  do  who  knew  nothing 
about  the  Ice  from  the  downspout,  and  at 
most  the  question  of  her  negligence  was  for 
the  jury.  It  is  true  that  she  says  that  she 
knew  the  walk  was  dangerous,  but  the  dan- 
ger in  mind  was  the  general  condition,  and 


not  the  special  condition,  arising  from  the 
ice  from  the  downspout 

Defendant  makes  other  assignments  of  er- 
ror based  upon  Instructions;  but  in  view  of 
the  record  here,  and  considering  all  the  In- 
structions together,  we  find  no  reversible 
error  in  the  instructions.  Nor  do  we  find 
any  error  In  the  admission  or  exclusion  of 
evidence.    The  Judgment  below  is  affirmed. 

FARRINGTON,  J„  concurs. 
STURGIS,  P.  J,  concurs  in  separate  opin- 
ion. 

STURGIS,  P.  J.  (concurring).  The  plain- 
tiff's first  instruction  which  purports  to  cover 
the  whole  case  and  authorizes  a  finding  for 
plaintiff  on  the  conditions  therein  stated  la 
copied  In  substance  from  Reno  v.  City  of  St. 
Joseph,  169  Mo.  642,  70  S.  W.  123.  The  sub- 
stance of  this  instruction  is  that  it  is  defend- 
ant's duty  to  use  reasonable  care  to  keep 
its  sidewalks  in  a  reasonably  safe  condition 
for  travel  thereon,  and  if  by  reason  of  an 
accumulation  of  Ice  and  snow  and  a  forma- 
tion of  rough  and  uneven  Ice  and  snow  on 
the  sidewalk  in  question  the  same  became 
and  was  in  an  unsafe  condition  for  travel 
thereon,  then  this  condition,  with  knowledge 
of  the  city  and  plaintiff's  injury  by  falling 
thereon,  entitled  plaintiff  to  a  recovery.  This 
instruction  was  held  error  by  the  Kansas 
City  Court  of  Appeals  in  Albrltton  v.  Kansas 
City,  192  Mo.  App.  574,  578,  188  S.  W.  239. 
and  I  think  rightly  so,  for  the  reason  that  It 
does  not  distinguish  between  the  general  and 
naturally  dangerous  condition  of  sidewalks 
resulting  from  Ice  and  snow  thereon  when 
traveled  over  In  such  condition,  for  which 
condition  the  city  is  not  liable,  and  a  special- 
ly dangerous  condition  peculiar  to  the  place 
In  question  resulting  from  some  natural  or 
artificial  local  cause  and  amounting  to  an  ob- 
struction to  public  travel  different  from  the 
general  dangerous  condition  produced  by  nat- 
ural causes,  for  which  specially  dangerous 
condition  the  dty  is  liable.  As  said  In  the 
Albrltton  Case,  this  instruction  Is  so  broad 
as  to  Include  both  the  actionable  and  nonac- 
tionable  dangers  from  snow  and  Ice  on  side- 
walks and  predicates  liability  on  the  mere 
fact  the  sidewalk  was  in  an  unsafe  condition 
for  travel  by  reason  of  the  formation  of 
rough  and  uneven  ice  and  snow  thereon  with- 
out regard  to  the  cause  of  its  being  so,  or 
whether  it  was  different  from  the  natural 
and  general  condition.  As  further  said  In 
the  Albrltton  Case,  this  objection  to  the  in- 
struction was  not  called  to  the  attention  of 
the  Supreme  Court  in  the  Reno  Case,  and  if 
the  Supreme  Court  meant  to  approve  the  law 
as  stated  in  this  instruction,  It  has  In  effect 
overruled  same  in  Vonkey  v.  City  of  St 
Louis,  219  Ma  37,  44, 117  S.  W.  783,  and  other 
later  cases. 

This  error  would  be  reversible  In  the  pres- 
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ent  case  if  there  was  any  substantial  dispute 
as  to  the  facts  bearing  on  this  particular 
point.  The  defendant,  however,  offered  no 
evidence  and  all  the  witnesses  In  the  case 
testified  to  the  specially  rough,  uneven,  and 
dangerous  condition  of  the  sidewalk  at  the 
place  of  plaintiff's  Injury,  due  to  the  watei 
escaping  from  the  leaking  downspout,  spread- 
ing over  the  sidewalk,  and  with  the  snow 
and  slush  freezing  In  ridges  or  balls  of  ice, 
making  the  walk  specially  rough,  uneven, 
slippery,  and  dangerous  at  that  particular 
place.  The  cause  and  fact  If  its  being  pecul- 
iarly and  especially  dangerous  at  this  place 
and  different  from  the  general  condition  re- 
sulting from  the  snowstorm  is  uncontradict- 
ed, and  the  only  disputed  question  in  the 
case  was  whether  it  was  so  dangerous  to 
travel  thereon  as  to  speak  negligence  of  the 
city  in  not  removing  or  preventing  such  dan- 
gerous condition.  This  the  Jury  was  required 
to  find  by  the  instruction,  and  a  finding  for 
plaintiff  in  this  respect  entitled  her  to  a  ver- 
dict 

This  instruction,  moreover,  was  followed 
by  instructions  given  for  defendant,  telling 
the  Jury  in  positive  terms  that  the  city  was 
not  required  to  keep  its  walks  clear  of  snow 
and  Ice  resulting  from  a  general  snowstorm, 
or  to  remove  from  the  sidewalks  snow  or  ice 


which  produced  a  slippery  condition;  nor  is 
it  responsible  for  Injuries  sustained  solely 
by  reason  of  its  sidewalks  being  in  a  slippery 
condition,  or  because  the  ice  or  snow  is 
rough  and  uneven,  unless  such  Ice  and  snow 
where  plaintiff  fell  was  so  rough  and  uneven 
as  to  constitute  an  obstruction;  that  the  city 
is  not  an  insurer  against  injury  upon  its  side- 
walks; that  every  obstruction  of  ice  or  snow 
that  causes  injury  does  not  make  the  city 
liable  if  the  city  has  exercised  reasonable 
care  to  keep  the  walks  In  a  reasonably  safe 
condition.  "Therefore,  you  are  Instructed 
that,  even  though  you  may  find  and  believe 
from  the  evidence  that  there  was  rough  and 
uneven  ice  and  snow  upon  the  walk  at  the 
place  where  plaintiff  fell,  and  that  such  rough 
ice  and  snow  amounted  to  an  obstruction, 
and  that  plaintiff  was  injured  thereby,  still, 
if  you  believe  from  the  testimony  that  the 
walk  at  the  point  where  plaintiff  is  alleged 
to  have  been  injured  was  at  that  time  in  a 
reasonably  safe  condition  for  travel  In  the 
ordinary  modes  upon  a  sidewalk  under  the 
prevalent  weather  conditions,  the  Jury  will 
find  for  the  defendant  city." 

This  first  Instruction  was  therefore  harm- 
less under  the  facts  of  this  case;  and,  taking 
the  instructions  as  a  whole,  they  properly 
submitted  all  the  issues  of  this  case. 
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HICKMAN,    County    Judge,    ▼.    WEIGHT, 
Sheriff. 

(Supreme  Court  of  Tennessee.    March  8,  1919.) 

1.  Clerks  of  Courts  «=>ll— Counties  ®=> 
78(2}— Equity  (8=394— Registers  or  Deeds 
<*=»3— Sheriffs  and  Constables  «=»28— 
"Throughout  thb  State"— Fees— Stat- 
utes. 

Acts  1917,  c.  47,  providing  that  clerks  of 
court,  masters  in  chancery,  county  trustees, 
registers  of  deeds,  and  sheriffs  throughout  the 
state  shall  be  deprived  of  their  fees  and  compen- 
sated only  by  salary  as  hereinafter  provided, 
must  be  construed  as  depriving  such  officers  ot 
their  fees  in  counties  of  less  than  30,000  popu- 
lation, though  salary  for  such  officers  was  not 
thereinafter  provided. 

2.  Statutes  <8=>203  —  Construction  —  Omis- 
sion. 

A  pure  casus  omissus  occurring  in  a  statute 
can  never  be  supplied  or  relieved  against  by  the 
court  under  any  rule  or  canon  of  construction 
or  interpretation. 

3.  Statutes  «=»190— Construction— Ambi- 
guity. 

If  actual  language  and  provisions  of  stat- 
ute are  plain  and  clear,  and  are  devoid  of  con- 
tradiction, or  any  affirmative  ambiguity,  so  that 
statute,  as  result  of  express  provisions,  is  not 
reasonably  susceptible  of  twofold  meaning,  there 
is  no  room  for  applying  any  ether  rules  or  canon 
of  construction. 

4.  Clerks  of  Courts  ^^—Constitutional 
Law  <g=»208(l),  277(2)— Counties  <S=»39— 
Registers  of  Deeds  ®=>3 — Sheriffs  and 
Constables  <g=»29— Fees— Due  Process  of 
Law — Class  Legislation. 

Acts  1917,  c.  47,  depriving  clerks  of  courts, 
sheriffs,  registers  of  deeds,  masters  in  chancery, 
and  county  trustees  throughout  the  state  of 
fees,  and  providing  salaries  for  only  a  part  of 
them,  is  unconstitutional,  as  depriving  part  of 
such  officers  of  compensation,  contrary  to  "the 
law  of  the  land,"  and  as  "class  legislation" 
(Const,  art  1,  J  8,  and  article  11,  |  8). 

5.  Statutes  <8=>93(10)  —  Special  Laws  — 
Classification  of  Officers  —  Compensa- 
tion. 

Acts  1917,  c  47,  classifying  certain  officers 

for  purposes  of  compensation  according  to  popu- 
lation of  their  respective  counties,  making  the 
minimum  of  one  class  and  the  maximum  of  the 
succeeding  class  the  same,  violates  Const,  art 
11,  $  8,  as  allowing  one  in  a  certain  class  to 
enjoy  a  greater  benefit  than  others  in  the  same 


6.  Constitutional  Law  «=»61— Delegation 
of  Legislative  Power— Imposition  of  Non- 
judicial Duties  on  Judiciary. 
In  view  of  Const,  art  11,  <  9,  Legislature, 
in  passing  Acts  1917,  c.  47,  did  not  violate 
Const,  art.  2,  §§  1,  2,  relating  to  delegation  of 
legislative  power  and  imposition  of  nonjudicial 
duties  upon  judiciary,  when  it  delegated  to  the 
courts  authority  to  determine   the  number   of 
deputies  of  county  officers  unable  to  perform  all 


the  duties  of  the  office  .and  the  salaries  they 
were  to  receive. 

Error  to  Criminal  Court  Davidson  County ; 
J.  D.  B.  De  Bow,  Judge. 

Suit  between  Litton  Hickman,  County 
Judge,  and  Joe  W.  Wright  Sheriff.  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Affirmed. 

W.  E.  Norwell,  Jr.,  and  Pitts  &  McConnlco, 
all  of  Nashville,  for  Wright. 

Frank  M.  Thompson,  of  Chattanooga,  T. 
J.  McMorrough,  of  Nashville,  and  R.  Lee  Bar- 
tels,  of  Memphis,  for  Hickman. 

McKINNEJY,  J.  This  suit  involves  the 
constitutionality  of  chapter  47  of  the  Acts  of 
1917,  known  as  the  "anti-fee  bill." 

The  lower  court  held  the  act  to  be  uncon- 
stitutional, and  the  case  has  been  brought  to 
this  court  by  appeal. 

The  caution  and  the  first  two  sections  of 
the  act  are  as  follows: 

"An  act  to  be  entitled,  'An  act  fixing  the  sala- 
ries of  certain  county  officials  in  the  state, 
to  wit:  The  several  clerks  and  masters  of  the 
chancery  courts,  clerks  of  the  various  coun- 
ty and  probate,  circuit  criminal  and  special 
courts,  county  trustee,  register  of  deeds  and 
sheriffs ;   to  provide  for  the  disposition  of  the 
fees  of  their  offices ;    to  fix  the  salaries  of 
said  offices  and  to  provide  for  the  payment 
thereof;   to  provide  for  the  appointment  and 
removal  of  deputies  and  assistants  of  said 
officers  and  to  prescribe  the  manner  of  fixing 
their  salaries  and  the  payment  thereof,  and 
to  provide  for  the  payment  of  the  expenses 
of  the  offices,  and  to  provide  punishment  for 
the  violation  of  certain  provisions  of  this 
act  and  otherwise  regulate  the  rights,  duties 
and  liabilities  of  the  said  officers,  and  to  pro- 
vide for  a  system  of  auditing  for  said  offices.' 
"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  Tennessee,  that  the  clerks 
and  masters  of  the  various  chancery  courts,  the 
clerks  of  the  various  circuit  county  and  pro- 
bate, criminal  and  special  courts,  county  trus- 
tees, registers  of  deeds,  and  sheriffs  throughout 
the  state  shall  be  deprived  of  all  their  fees,  com- 
missions, emoluments  and  perquisites  that  shall 
hereafter  accrue,  or  be  received  by  virtue  of  their 
respective  offices;    and  they   shall  be  compen- 
sated  for   their  services   by   salaries  alone   as 
hereinafter  provided,  the  same  to  be  payable  as 
hereinafter  provided,  which  salaries  shall  be  in 
lieu  of  all  other  compensations,  provided  that 
nothing  in  this  act  shall  be  construed  to  apply 
or  refer  to  any  fees,  commissions,  emoluments  or 
perquisites  in  which  said  officers  shall  have  a 
vested  right  at  the  time  this  act  goes  into  effect. 
"Sec.  2.  Be  it  further  enacted,  that  for  the 
purposes  of  determining  the  salaries  to  be  re- 
ceived by  the  various  officers  mentioned  in  sec- 
tion 1  of  this  act  the  several  counties  of  the 
state,  except  counties  having  a  population  under 
30,000  according  to  the  federal  census  of  1910, 
or  any  subsequent  federal  census,   are  hereby 
divided  into  classes  as  follows: 
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"Counties  having  a  population  of  not  less  than 
190,000  shall  constitute  counties  of  the  first 
class. 

"Counties  having  a  population  of  not  more 
than  190,000,  and  not  less  than  140,000,  shall 
constitute  counties  of  the  second  class. 

"Counties  having  a  population  of  not  more 
than  140,000,  and  not  less  than  86,000,  shall 
constitute  counties  of  the  third  class. 

"Counties  having  a  population  of  not  more 
than  86,000,  and  not  less  than  37,500  shall  con- 
stitute counties  of  the  fourth  class. 

"Counties  having  a  population  of  not  more 
than  37,500,  and  not  less  than  30,000  shall  con- 
stitute counties  of  the  fifth  class,  and  provided 
that  the  population  of  the  several  counties  for 
the  purpose  of  this  act,  shall  be  determined  by 
the  federal  census  of  1910  and  by  each  succeed- 
ing federal  census." 

The  third  section  fixes  the  salaries  of  the 
various  officials  in  the  five  classes  of  comi- 
ties enumerated  In  the  second  section. 

It  is  admitted  that  the  counties  contained 
in  said  five  classes  are  as  follows:  First 
class,  Shelby;  second  class,  Davidson;  third 
class,  {Hamilton  and\  Knox;  fourth  class, 
Gibson,  Madison,  and  Maury;  and  fifth  class, 
Fayette,  Giles,  Green,  Montgomery,  Ruther- 
ford and  Weakley — making  a  total  of  13  coun- 
ties, while  there  are  83  counties  that  are  not 
classified,  ami  for  whose  officials  no  compen- 
sation, either  as  salaries  or  fees,  is  provided. 

It  is  insisted  by  the  appellee  that  the  cap- 
tion and  section  1  of  the  act  declare  in  plain 
language  an  intent  to  deprive  the  county  of- 
ficials in  all  counties  throughout  the  state  of 
all  fees,  emoluments,  etc.,  thereafter  receiv- 
ed by  them,  and  that  all  such  offices  should 
thereafter  be  compensated  by  salaries  alone, 
which  wonld  be  fixed  by  the  provisions  of 
the  act,  but  that  the  act  failed  to  carry  out 
this  purpose  and  plan,  and  overlooked  pro- 
viding such  salaries  for  officials  of  the  coun- 
ties having  a  population  of  less  than  30,000. 

On  the  other  band,  it  is  insisted  by  the 
plaintiff  in  error  that  it  was  the  intention  of 
the  Legislature  to  limit  the  act  to  officials  in 
counties  having  a  population  of  30,000  or 
over;  that  is  to  say,  that  the  words  "through- 
out the  state,"  contained  in  section  1  of  the 
act,  followed  by  the  words  "as  hereinafter 
provided,"  had  reference  to  those  officials 
"throughout  the  state"  In  the  counties  of 
80,000  in  population  or  over  as  thereinafter 
provided. 

[1]  The  act  is  not  susceptible  to  this  lat- 
ter construction.  The  language  is  plain,  un- 
ambiguous, and  nncontradictory.  The  cap- 
tion of  the  act  says: 

"An  act  fixing  the  salaries  of  certain  county 
officials  in  the  state,  to  wit:  The  several  clerks 
and  masters  of  the  chancery  courts,  clerks  of 
the  various  county  and  probate,  circuit,  crimi- 
nal and  special  courts,"  etc. 

There  is  nothing  in  the  language  used  to 
suggest  that  the  deprivation  of  fees  was 
only  applicable  to  officials  in  the  13  counties 
composing  the  fire  classes,  or  that  salaries 


were  to  be  paid  only  to  such  officials  within 
said  13  counties.  And  the  same  is  true  of 
section  1  of  the  act,  which  says: 

"That  the  clerks  and  masters  of  the  various 
chancery  courts,"  etc.,  "throughout  the  state 
shall  be  deprived  of  all  their  fees,  commissions," 
etc.,  "and  they  shall  be  compensated  for  their 
services  by  salaries  alone  as  hereinafter  pro- 
vided." 

Webster's  International.  Dictionary  defines 
the  word  "throughout"  to  mean  "from  one 
extremity  to  the  other  of ;  in  every  part  of." 
The  meaning  of  this  part  of  the  act  is  that 
all  the  clerks,  trustees,  sheriffs,  etc.,  In  the 
entire  state,  are  deprived  of  their  fees,  etc. 

This  construction  is  strengthened  by  the 
fact  that  section  1  of  the  acts  of  1917  Is 
almost  a  verbatim  copy  of  section  1  of 
chapter  124  of  the  Acts  of  1897,  known  as 
the  "Estes  fee  bill."  In  this  latter  act  we 
know  that,  in  using  the  Identical  language  as 
that  used  in  the  act  under  consideration,  the 
Legislature  intended  to  deprive  such  officials 
in  all  of  the  counties  In  the  state  of  their 
fees,  etc.,  for,  In  a  subsequent  part  of  the  act, 
they  provided  salaries  for  all  such  officials, 
and  when  the  Legislature  used  this  language 
In  the  act  of  1917,  they  evidently  intended 
the  language  used  to  bear  the  same  construc- 
tion as  was  intended  by  the  language  used 
In  the  act  of  1897. 

It  is  apparent,  therefore,  that  the  Legis- 
lature intended  to  deprive  all  state  officials, 
enumerated  in  the  act,  of  their  fees,  and  to 
put  them  on  a  salary  basis;  but,  for  some 
unexplained  reason,  they  overlooked  fixing 
salaries  for  such  officials  in  the  83  counties 
having  a  population  of  less  than  30,000. 
Such  an  oversight  is  termed  in  law  a  "casus 
omissus." 

[2]  A  pure  "casus  omissus"  occurring  in  a 
statute  can  never  be  supplied  or  relieved 
against  by  the  court  under  any  rule  or  can- 
on of  construction  or  interpretation.  Lewis' 
Sutherland,  Statutory  Construction  (2d  Ed.) 
voL  2,  §§  605,  606;  11  Corpus  Juris,  p.  31, 
note  69;  26  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
p.  601 ;  Kelly  v.  State,  123  Tenn.  616,  132  S. 
W.  193;  State  ex  rel.  Board,  ete.,  of  Benton 
County  v.  Bolce.  140  Ind.  506,  39  N.  B.  64, 
40  N.  E.  113.  , 

[3]  The  foregoing  conclusion  is  not  in  con- 
flict with  our  liberal  rules  of  construction 
and  Interpretation  of  statutes.  The  univer- 
sal rule  seems  to  be  that  If  the  actual  lan- 
guage and  provisions  of  the  statute  are  plain 
and  clear,  and  are  devoid  of  contradiction  or' 
any  affirmative  ambiguity,  so  that  the  statute, 
as  the  result  of  the  express  provisions,  is 
not  reasonably  susceptible  of  a  twofold  mean- 
ing, then  there  1b  no  room  for  applying  any 
other  rules  or  canon  of  construction  to  the 
act.  Lewis'  Sutherland,  Statutory  Construc- 
tion (2d  Ed.)  vol.  2,  |  689;  36  Oyc.  p.  1106; 
26  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  697 ; 
Miller  v.  Childress,  2  Humph.  319;  Kirk  v. 
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State,  1  Cold.  844 ;  State  v.  Manson,  105  Tenn. 
232,  58  S.  W.  319;  Samuelson  t.  State,  116 
Tenn.  470,  95  8.  W.  1012,  115  Am.  St  Rep. 
805;  Darnell  v.  State,  123  Tenn.  663,  134  S. 
W.  307;  Heisfcell  v.  Lowe,  126  Tenn.  475,  153 
S.  W.  284;  State  v.  Wheeler,  127  Tenn.  68, 
152  S.  W.  1037;  Palmer  v.  Express  Co.,  120 
Tenn.  116,  165  S.  W.  236. 

For  the  court  to  arbitrarily  and  dogmati- 
cally say  that  the  Intent  was  to  withdraw 
the  fees  from  county  officials  only  In  13  coun- 
ties, when  the  act  says  such  officials 
"throughout  the  state"  are  deprived  of  their 
fees,  would  result  in  the  court  making  laws 
rather  than  construing  them. 

[4]  As  a  result  of  this  "casus  omissus," 
trustees,  clerks,  sheriffs,  etc.,  in  63  counties 
of  the  state  are  deprived  of  their  salaries 
and  of  all  other  compensation,  In  violation  of 
"the  law  of  the  land"  and  the  "class  legis- 
lation" provisions  of  our  state  Constitution 
(article  1,  |8,  and  article  11,  |  8). 

[J]  It  is  farther  Insisted  that  said  act 
violates  these  several  provisions  of  the  Con- 
stitution In  this:  That  the  minimum  of  the 
first  class  and  the  maximum  of  the  second 
class  are  the  same  (190,000);  the  minimum 
of  the  second  class  and  the  maximum  of  the 
third  class  are  the  same  (140,000);  the  mini- 
mum of  the  third  class  and  the  maximum  of 
the  fourth  class  are  the  same  (85,000);  and  the 
minimum  of  the  fourth  class  and  the  maxi- 
mum of  the  fifth  class  are  the  same  (37,500). 
From  which  It  follows  that  any  county  that 
may  have  a  population  of  exactly  190,000 
now  or  hereafter  is  or  will  be  in  two  classes, 
the  first  and  second,  at  the  same  time;  that 
any  county  that  may  have  a  population  of 
exactly  140,000  now  or  hereafter  is  or  will 
be  In  two  classes  at  the  same  time,  eta 

This  being  true,  It  is  Insisted  that  the  of- 
ficial in  this  situation  would  have  the  right 
to  choose  the  higher  salaries  of  the  two  class- 
es, when  no  other  county  in  the  lower  class 
would  have  that  right,  and  thus  be  would  en- 
Joy  a  greater  benefit  and  receive  a  larger 
salary  than  other  officials  in  the  same  class. 
This  would  be  true,  and  therefore  violates 
said  constitutional  provisions. 

Again,  Gibson  county  one  of  the  three 
counties  of  the  fourth  class,  has  two  chancery 
courts  and  two  clerks  and  masters,  one  at 
Trenton  and  one  at  Humboldt ;  also  two  cir- 
cuit courts  and  two  circuit  court  clerks,  one 
at  Trenton  and  one  at  Humboldt.  The  two 
courts  at  Humboldt  are  special  courts 
created  by  a  special  act  Hence  their 
clerical  officers  are  clerk  and  master  and 
clerk  of  "special  courts,"  and  as  such  they 
are  deprived  of  all  their  fees  by  the  first 
section  of  the  act  under  consideration,  and 
by  the  act  they  are  left  in  that  condition. 
After  the  first  section,  special  courts  and 
clerks  of  special  courts  are  never  mentioned 
again  in  the  act 

It  follows,  therefore,  that  the  clerk  and 
master  of  the  chancery  court  and  the  clerk 
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uf  the  circuit  court  at  Humboldt  are  now  al- 
lowed neither  fees  nor  salaries,  and'  are  de- 
prived of  all  compensation  for  their  official 
services,  while  the  clerk  and  master  of  the 
chincery  court  and  the  clerk  of  the  circuit 
court  at  Trenton,  by  the  second  and  third 
sections  of  the  act  are  allowed  annual  salaries 
of  $2,250  and  $2,000.  No  good  reason  has 
been  suggested  for  this  distinction,  which,  we 
think,  renders  the  act  obnoxious  to  those  pro- 
visions of  the  Constitution  with  which  we 
have  been  dealing. 

It  is  still  further  insisted  that  the  act  in 
question,  when  taken  and  construed  in  pari 
materia  with  more  than  90  statutes  of  the 
state  applicable  to  the  compensation  of  coun- 
ty officials  in  counties  of  under  30,000  in- 
habitants, clearly  amounts  to  arbitrary  and 
capricious  class  legislation. 

This  Insistence  Is  made,  as  we  understand 
it  upon  the  theory  that  the  court  holds  the 
act  was  Intended  to  apply  to  only  the  13 
counties  embraced  within  the  five  classes. 

Having,  however,  construed  the  act  to  ap- 
ply to  all  counties  in  the  state,  this  insistence 
is  no  longer  pertinent 

Under  these  sections  of  the  Constitution  It 
Is  further  Insisted  that  section  5  of  the 
Salary  Act  of  1917  is  arbitrary  and  capri- 
cious, in  that  it  requires  excess  fees  collected 
by  certain  county  officials  in  13  counties  to 
be  paid  into  the  state  treasury,  and  the  ex- 
cess fees  collected  by  other  county  officials  to 
be  paid  into  the  county  treasury.  Section  5 
is  as  follows: 

"Sec.  5.  Be  It  further  enacted,  that  all  the 
excess  fees,  commissions,  perquisites  and  emolu- 
ments, no  matter  whether  such  sums  arise  from 
fees,  commissions,  perquisites  or  emoluments  by 
order  or  by  direction  of  court,  or  for  pay  for 
special  services  as  trustee,  receiver  or  otherwise 
that  are  now  or  may  hereafter  be  receivable, 
directly  or  indirectly  by  virtue  of  their  offices, 
by  the  clerks  of  the  circuit  criminal  and  special 
courts  and  the  clerks  and  masters  of  the  chan- 
cery courts  shall  be  paid  into  the  state  treasury 
as  a  part  of  the  state  revenue  and  are  hereby 
declared  to  be  the  property  of  the  state;  that 
all  such  excess  fees,  commissions,  emoluments 
and  charges  of  the  offices  of  the  trustee,  sheriff, 
clerks  of  the  county  and  probate  courts  and 
registers  of  deeds  shall  be  paid  to  the  county 
trustee  as  a  part  of  the  county  revenue,  and  the 
same  are  hereby  declared  to  be  the  property  of 
the  respective  counties  wherein  the  same  are  col- 
lected." 

It  Is  Insisted  that  to  the  extent  that  ex- 
cess fees  from  any  of  these  county  officers 
in  the  13  larger  counties  are  given  to  the 
state,  for  the  benefit  of  all  the  other 
83  counties  and  the  taxpayers  thereof,  to 
Just  that  extent  the  people  and  taxpayers  in 
the  13  larger  counties  are  having  their  tax 
burdens  Increased  for  the  benefit  of  the  tax- 
payers in  the  other  83  counties,  who  are  hav- 
ing their  tax  burdens  correspondingly  light- 
ened. This  contention  seems  to  be  based, 
also,  upon  the  Idea  that   the  act  was  lntend- 
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ed  to-  apply  to  only  the  13  counties,  while  we 
have  held  that  the  act  was  Intended  to  apply 
to  all  of  the  counties  of  the  state.  It  la  un- 
necessary, therefore,  to  pass  upon  this  ques- 
tion. 

The  question  as  to  the  reasonableness  of 
such  division  of  the  reverfues  resulting  from 
excess  fees  between  the  state,  on  the  one  hand, 
and  the  county,  on  the  other,  where  officials 
In  all  of  the  counties  of  the  state  are  put 
upon  a  salary  basis,  as  was  done  in  the  Estes 
fee  bill,  does  not  arise  in  this  case,  for  the 
reason  that  the  Legislature  omitted  to  'put 
the  officials  in  the  other  83  counties  on  sala- 
ries. 

[8]  It  Is  next  Insisted  that  the  act  is  un- 
constitutional, because  it  undertakes  to  dele- 
gate legislative  power,  and  also  attempts  to 
Impose  nonjudicial  duties  upon  the  judiciary 
of  the  state  by  attempting  to  saddle  upon  the 
Judges  and  chancellors  below,  and  appellate 
Judges  on  appeal,  without  any  statutory  limi- 
tation or  rule  to  guide  them,  the  raw  political 
function  and  duty  of  fixing  the  number  and 
salaries  of  all  the  deputies  of  all  the  county 
officers  in  all  of  the  counties  to  which  the 
act  applies,  In  violation  of  both  section  1 
and  section  2  of  article  2  of  our  state  Con- 
stitution. 

The  act  does  not  provide  for  any  deputies 
whatever,  but  by  section  6  and  section  7  It 
is  provided  that,  when  the  officer  Is  unable 


to  perform  the  duties  of  die  office  by  putting 
in  his  full  time,  then  he  may  file  a  petition 
before  the  circuit  or  criminal  Judge,  or  the 
chancellor,  as  the  case  may  be,  etc.,  asking 
for  the  appointment  of  a  deputy  or  deputies. 
To  this  proceeding  the  county  judge  or  chair- 
man shall  be  made  a  party,  and,  after  hear- 
ing the  evidence,  the  court  shall  determine 
how  many  deputies  shall  be  appointed  and 
the  salaries  they  are  to  receive. 

Article  11,  i  9,  of  the  Constitution  of  Ten- 
nessee provides  that— 

"The  Legislature  shall  have  the  right  to  vest 
such  powers  in  the  courts  of  justice,  with  regard 
to  private  and  local  affairs." 

As  to  the  policy  of  delegating  to  the  courts 
the  authority  to  determine  the  number  of  dep- 
uties and  the  salaries  they  are  to  receive 
this  court  has  nothing  to  do;  but  if  the  Leg- 
islature sees  proper  to  confer  this  power  on 
the  courts,  then  under  the  foregoing  provi- 
sion ot  the  Constitution  we  think  It  has  a 
right  to  do  so,  and  that  It  would  not  be  a 
wrongful  delegation  of  power,  and  would  not 
be  imposing  nonjudicial  duties  on  the  courts. 

Several  other  constitutional  objections  are 
Interposed  to  the  act,  which  we  have  carefully 
considered,  and  which  we  think  are  not  well 
taken.  The  learned  criminal  judge  was  cor- 
rect in  holding  the  act  wholly  void,  and  bis 
judgment  is  affirmed,  with  costs. 
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CECIL'S  EX-RS  AND  TRUSTEES  T.  EM- 
BRT et  at 

(Court  of  Appeals  of   Kentucky.     March  28, 
1919.) 

L  Wills  «=»402— Will  Contest— Costs. 

.Contestant  of  will  must  take  the  chances 
of  losing  his  costs  and  expenses  if  unsuccessful, 
and,  if  successful,  can  recover  costs  exactly  and 
only  as  any  other  litigant. 

2.  Wills  <8=»684(10)— Contest— Costs— "Sup- 
port." 

Where  testator  directed  trustees  to  pay  his 
children  annually  such  sums  as  trustees  deem- 
ed necessary  for  their  "support,"  the  children 
were  not  entitled,  -as  a  part  of  such  support,  to 
an  amount  to  enable  them  to  contest  the  will. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Support.] 

8.  Wills    3=»405— Contest    by    Testator's 
Childben  —  Costs—  Exceptional  CiHeuif- 

STANCKS. 

Testator's  children  were  not  entitled  to  an 
allowance,  out  of  trust  fund  created  by  will,  for 
purpose  of  contesting  will  upon  a  showing  of 
exceptional  circumstances  justifying  belief 
that  contest  would  be  successful;  such  lump 
sum  given  contestants,  in  advance,  to  contest 
will  being  contrary  to  the  letter  and  spirit  of 
law  requiring  litigants  to  take  chances  on  out- 
come. 

Appeal  from  Circuit  Court,  Boyle  County. 

Will  contest  by  Margart  C.  Embry  and  oth- 
ers against  the  Grandville  Cecil's  Executors 
and  Trustees.  Order  directing  trustees  to 
pay  contestants  a  sum  to  enable  them  to  pre- 
pare for  contest,  and  executors  and  trustees 
appeal.  Reversed  and  remanded  with  di- 
rections. 

Chas.  C  Fox,  Henry  Jackson,  Bagby  & 
Huguely,  and  C.  H.  $  Nelson  D.  Rodes,  all  of 
Danville,  C.  D.  Minor,  of  Perryville,  I*  I* 
Walker,  of  Lancaster,  and  Sam  M.  Wilson,  of 
Lexington,  for  appellants. 

Edward  C.  O'Rear,  of  Frankfort,  Franklin 
&  Talbott,  of  Lexington,  J.  W.  Rawlings,  of 
Danville,  and  A.  S.  Moore,  of  Lexington,  for 
appellees. 

CLARKE,  J.  Granville  Cecil  died  In  1915, 
leaving  a  will  by  which  he  disposed  of  an 
estate  worth  considerably  more  .than  $200,- 
000,  the  title  to  all  of  which  he  vested  in 
his  brother  and  another  as  trustees  during 
the  lives  of  his  children  and  until  his  young- 
est grandchild  becomes  21  years  of  age, 
when  the  property  Is  to  be  divided  among 
the  descendants  of  his  children.  The-  trus- 
tees are  charged  with  the  entire  manage- 
ment of  the  estate,  and  out  of  the  Income 
therefrom  are  to  pay  to  each  of  testator's 
three  children  "annually  or  half-yearly  such 


sum  or  sums  as  they  [the  trustees]  deem 
proper  for  the  support  Of  each." 

The  three  children  in  this  action  are  con- 
testing the  will  upon  the  grounds  of  mental 
Incapacity  and  undue  Influence,  a  Judgment 
rendered  in  their  favor  in  the  circuit  court 
having  been  reversed  anon  appeal  to  this 
court  in  an  opinion  reported  in  Cecil's  Ex'rs 
v.  Anhler,  176  Ky.  198, 195  S.  W.  837,  where  a 
copy  of  the  will  and  a  more  detailed  state- 
ment of  the  facts  may  be  found.  After  the 
return  of  the  case  to  the  circuit  court,  upon 
motion  of  the  two  daughters,  their  allowances 
for  support  were  increased  to  94,200  annual- 
ly, to  correspond  with  the  amount  allowed  by 
the  trustees  to  the  son,  from  which  order 
there  Is  no  appeal,  and  upon  motion  of  all 
three  of  testator's  children,  the  trustees 
were  ordered  to  pay  to  them  out  of  the  In- 
come the  sum  of  $1,500  to  enable  them  to 
prepare  for  the  trial  of  their  contest  of  the 
will. 

[1]  That  the  contestants  of  a  will  should 
be  allowed  in  advance  toy  the  trial  court  a 
lump  sum  out  of  the  estate  to  enable  them  to 
make  the  contest  Is  truly  a  novel  proposi- 
tion, and  we  are  cited  to  no  authority  of 
any  kind  in'  support  thereof.  Upon  the  other 
hand  this  court,  in  Carter's  Adm'r  v.  Car- 
ter, 12  S.  W.  885,  11  Ky.  Law  Rep.  BIS,  re- 
fused to  approve  such  an  allowance  to  an 
unsuccessful  contestant,  and  in  Taylor,  etc, 
v.  Minor,  etc.,  90  Ky.  644,  14  S.  W.  544,  12 
Ky.  Law  Rep.  479,  denied  to  a  successful 
contestant  expenses  other  than  the  costs 
which  ordinarily  follow  a  Judgment  From 
which  it  appears,  as  seems  only  reasonable, 
that  a  contestant  of  a  will  must  take  the 
chances  of  losing  his  costs  and  expenses  if 
unsuccessful,  and  if  successful  can  recover 
costs  exactly  and  only  as  any  other  litigant. 
This  being  true,  an  allowance  In  advance, 
when  it  cannot  be  known  how  the  contest 
will  terminate  or  with  any  degree  of  cer- 
tainty how  or  for  what  the  money  will  be 
expended,  certainly  cannot  be  Justified  upon 
any  theory  of  "costs"  in  the  ordinary  sense. 

But,  argue  learned  counsel,  if  contestants 
win,  the  whole  estate  is  theirs,  and  even  if 
they  should  lose,  under  the  will  and  by  the 
same  authority  as  they  were  allowed  $4,200 
each  per  year  out  of  the  income  for  ordinary 
necessary  living  expenses,  they  are  entitled 
in  addition,  as  a  necessary  part  of  the  sup- 
port to  which  they  are  entitled,  a  sum  suf- 
ficient to  enable  them  to  defend  what  they 
noon  reasonable  grounds  believe  to  be  their 
property  rights,  so  that  whatever  the  out- 
come of  this  action  or  in  whatever  light  the 
situation  is  viewed,  the  allowance  is  Justi- 
fied as  a  proper  exercise  of  the  Judicial  au- 
thority. 

[2]  Considering  the  proposition  only  upon 
the  hypothesis  that  contestants  may  bi  un- 
successful,   and,    not    denying    the    possible 
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soundness,  as  a  general  rule,  that  the  Chan- 
cellor, but  hardly  the .  court  trying  a  com- 
mon-law action,  might,  under  many  circum- 
stances upon  proper  application,  require 
trustees  to  pay  to  those  entitled  to  support 
out  of  the  trust  funds,  as  part  of  a  reason- 
able support,  a  sum  needed  to  assert  or  de- 
fend property  rights,  or  what  reasonably 
seemed  to  be  such,  we  are  nevertheless  firm- 
ly' convinced  such  a  principle  would  be  whol- 
ly Inapplicable  where,  as  here,  the  purpose 
for  which  the  funds  are  desired  is  for  an  at- 
tack upon  the  very  existence  of  the  trust  it- 
self, under  which  the  allowance  is  claimed, 
because,  among  other  reasons,  as  said  in 
Carter's  Adm'r  v.  Carter,  supra,  "if  others 
than  those  .to  whom  the  testator  has  con- 
flded  the  control  of  his  estate,  or  the  law 
has  Imposed  the  duty  of  probating  the  will, 
are  allowed  to  contest  the  validity  of  last 
wills  and  testaments  at  the  expense  of  the 
estate,  cases  would  often  arise  that  are  now 
unheard  of,"  and  litigation  would  be  won* 
derfully  encouragedi 

[S]  Although  counsel  attempt  to  show  ex- 
ceptional circumstances  Justifying  the  allow- 
ance here,  these  circumstances  are  but  their 
reasons  for  believing  their  contest  should 
succeed  and  afford  no  better  ground  for  the 
allowance  than  could  be  urged  In  every  will 
contest  by  those  entitled  to  make  It ;  and  to 
sustain  the  contention  here  would  establish 
a  rule  that  would  be  applicable  either  to  all 
such  cases  or  to  only  such  cases  as  the  chan- 
cellor in  his  Judgment  thought  ought  to  suc- 
ceed, when  the  authority  for  determining 
this  question  Is  lodged  with  a  Jury  on  a 
common-law  trial,  either  of  which  conse- 
quences would  be  a  perversion  of  both  the 
letter  and  spirit  of  the  law  that  requires  all 
litigants  to  take  their  chances  on  the  out- 
come, and  leaves  them  to  their  own  resourc- 
es and  Judgment  to  finance  or  refrain  from 
litigation. 

Wherefore  the  Judgment  is  reversed,  and 
the  cause  remanded,  with  directions  to  set 
aside  the  order  complained  of  and  for  pro- 
ceedings consistent  herewith. 


(18S  Ky.  776) 

HARDY  BUGGY  CO.  v.  PADUCAH  BANK- 
ING CO. 

(Court  of  Appeals  of  Kentucky.    Feb.  25, 1919. 
Rehearing  Denied  April  17,  1919.) 

1.  principal  and  surety  <s=»171—  payment 
bt  Stjmtt— Right  to  Recover  fbom  Cred- 
itor. 
If,  after  surety  has  paid  debt,  recovery  is 
had    by    creditor   from   principal,    surety    may 
recover   from    creditor   amount   obtained   from 
principal,  or  a  proportionate  part,  if  there  were 
several  sureties,  but  creditor  is  not  entitled  to 
overpayment  either  by  sureties  or  by  principal 
and  sureties. 


2.  Principal  and  Surety  «=»171— Giving 
or  Security  —  Recovery  or  Surplus  on 
Conversion. 

If  security  given  by  surety  on  conversion 
into  money  brings  more  than  amount  for  which 
surety  is  liable,  he  can  recover  excess  from 
creditor. 

3.  Bankruptcy  ®=»421(1)  —  Discharge  — 
Release  or  Indorses.  , 

Company  which  indorsed  notes  was  absolv- 
ed from  liability  to  indorsee  bank  by  reason 
of  its  discharge  in  bankruptcy. 

4.  Principal  and  Surety  «$=»171  —  Right 
of  Indorsee  Against  Indorsee. 

Company  which  sold  and  indorsed  notes  to 
bank  was  not  entitled  to  recover  from  bank 
any  part  of  sum  which  bank  collected  from 
makers  of  several  notes  after  indorser  com- 
pany's bankruptcy ;  tetter's  right,  if  any  it  had, 
being  to  recoup  amount  it  paid  upon  several 
notes  which  brought  total  amount  paid  upon 
them  above  amount  due  bank,  if  it  did  so  do. 

5.  Principal  and  Surety  <8=l71  —  Right 
of  Indorses — Agreement  with  Indorsee. 
'    When  company  indorsed  notes  to  bank,  and 

went  into  bankruptcy,  making  a  20  per  cent, 
composition,  and  agreed  with  bank  that  latter 
was  to  be  fully  reimbursed  on  account  of  in- 
dorser company's  entire  liability  before  bonk 
was  to  pay  company  any  excess  realized  from 
makers  of  notes,  company  was  bound  by  its 
agreement,  and  is  not  entitled  to  be  recouped 
against  bank  until  latter  has  been  fully  indem- 
nified. 

Appeal  from  Circuit  Court,  McCracken 
County. 

Action  by  the  Hardy  Buggy  Company 
against  the  Paducah  Banking  Company. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

Bradshaw  &  McDonald,  of  Paducah,  for 
appellant 

Wheeler  &  Hughes,  of  Paducah,  for  appel- 
lee. 

SAMPSON,  J.  The  Hardy  Buggy  Com- 
pany, a  domestic  corporation,  was  engaged  in 
manufacturing  vehicles  in  Paducah  in  1914 
and  1915.  In  selling  its  products  it  receiv- 
ed, in  many  instances,  negotiable  paper  from 
its  customers,  which  It  In  turn  indorsed  and 
discounted  with  the  Paducah  Banking  Com- 
pany. All  the  notes  were  not  discounted  at 
one  time,  hut. only  as  the  buggy  company  re- 
quired funds  to  meet  its  pay  roll  or  other 
emergencies,  and  the  notes  were  sold  and 
delivered  to  the  bank  from  time  to  time 
over  a  period  of  many  months.  In  March, 
1915,  the  buggy  company  went  into  bank- 
ruptcy. Shortly  thereafter  It  entered  into 
a  composition  with  its  creditors  upon  a  20 
per  cent,  basis,  and  on  July  6,  1915,  the  20 
per  cent  was  duly  distributed  to  all  the 
creditors,  including  the  Paducah  Banking 
Company,  to  which  the  buggy  company  was 
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liable  upon' its  indorsement,  and  npon  one  or 
more  Individual  notes,  for  approximately  $5,- 
000.  At  the  time  of  the  making  of  the  com- 
position and  the  payment  of  the  20  per  cent 
to  the  banking  company,  it  was  agreed  be- 
tween the  bank  and  the  buggy  company  that, 
In  the  event  the  bank  should  succeed  In  col- 
lecting the  full  face  of  the  several  notes 
which  It  had  purchased  from  the  buggy  com- 
pany, and  which  the  buggy  company  had  in- 
dorsed to  It,  or  any  amount  greater  than  the 
total  sum  for  which  the  buggy  company  was 
liable  to  the  bank,  the  excess  over  and 
above  said  amount,  the  20  per  cent.  Includ- 
ed, was  to  be  returned  to  the  buggy  com- 
pany by  the  bank.  Shortly  after  the  compo- 
sition, and  In  due  course,  the'  buggy  com- 
pany was  discharged  In  bankruptcy,  and 
therefore  relieved  of  liability  to  the  bank  up- 
on its  Indorsements  of  the  several  notes 
which  it  had  discounted  at  that  institution. 
From  time  to  time  the  bank  collected  in 
full  some  of  the  notes  discounted  to  It  by 
the  Buggy  Company  and  payments  upon  oth- 
er notes,  until  finally  the  amount  'collected 
by  the  bank,  adde^Mo  the  20  per  cent,  which 
the  buggy  compnnyTiad  paid  it,  exceeded  the 
total  liability  of  the  buggy  company  to  the 
bank,  after  paying  all  costs  and  expenses 
which  the  bank  had  undergone,  and  left  a 
surplus  to  the  credit  of  the  buggy  company. 
Thereupon  the  buggy  company  instituted  this 
action  against  the  bank  to  recover  $834.57, 
which  it  alleged  was  the  total  of  the  excess 
collected  by  the  bank  on  the  indebtedness 
of  the  buggy  company  to  it 

By  Its  answer  the  bank  admitted  that  it 
had  collected  enough  money  on  the  several 
notes  indorsed  to  it  by  the  buggy  company, 
plus  the  20  per  cent,  paid  by  the  trustee  in 
bankruptcy,  to  extinguish  the  total  liability 
of  the  buggy  company  to  it,  and  leave  a  bal- 
ance of  $76.04  to  the  credit  of  the  buggy 
company  after  the  payment  of  all  costs  and 
other  expenses,  and  tendered  said  amount  to 
the  buggy  company.  The  buggy  company, 
however,  refused  to  accept  the  $76.04  in  sat- 
isfaction of  its  claim,  but  Insisted  that  it 
was  in  the  same  position  as  any  other  in- 
dorser,  who  pays  part  of  a  note,  and  the 
holder  subsequently  collects  the  full  amount 
of  the  note  from  the  maker,  and  therefore 
the  holder  must  refund  to  the  indorser  (the 
buggy  company)  the  amount  paid  by  the  In- 
dorser. It  ia  the  further  contention  of  the 
buggy  company  that  the  several  notes  dis- 
counted at  the  bank  were  separate  and  dis- 
tinct transactions  and  Independent  contracts, 
to  be  adjusted  independently  of  each  other, 
and  that  when  the  bank  collected  the  note 
of  A.  to  fftll,  Indorsed  to  It  on  March  1, 
1015,  the  buggy  company  was  entitled  to  a 
refund  of  20  per  cent  paid  by  it  in  the  com- 
position, because  the  bank  had  received  up- 
on that  particular  transaction  120  per  cent ; 
whereas,  it  was  entitled  to  receive  only  100 
per  cent  and  this  notwithstanding  the  note 


of  B.,  discounted  on  March  5,  1915,  had  not 
been  paid  by  the  maker,  and  the  bank  had 
only  received  the  20  per  cent  In  support 
of  this  contention  the  buggy  company  argues 
that  it  was  not  liable  to  the  bank  upon  any 
Indorsement  because  of  its  discharge  in 
bankruptcy,  and  therefore,  since  it  was  not 
liable  on  the  indorsement  of  the  note  of  B., 
which  was  not  paid,  the  bank  had  no  right 
to  take  the,  surplus  amount  paid  on  the  note 
of  A.,  and  apply  it  to  the  extinguishment  of 
the  note  of  B.,  whereon  the  buggy  company 
was  originally  liable  as  an  Indorser,  but 
which  liability  had  been  extinguished  by  the 
discharge  In  bankruptcy. 

[1,2]  On  the  other  hand,  the  bank  con- 
tends that  the  discounting  of  the  several 
notes  by  the  buggy  company  must  be  treated 
aa  a  single  contract  or  transaction  In  the 
adjustment  of  these  matters,  because  it  prov- 
ed Its  claim  against  the  bankrupt  buggy  com- 
pany as  one  sum,  $5,125.65,  and  that  In 
making  the  composition  It  entered  into  a 
specific  agreement  with  the  buggy  company 
whereby  It  was  to  have  and  receive  the  full 
amount  of  its  Indebtedness  from  the  several 
notes  discounted  to  It,  plus  the  20  per  cent, 
before  It  was  to  be  liable  to  the  buggy  com- 
pany for  any  excess,  and  that  the  agree- 
ment was  not  with  respect  to  each  separate 
note,  but  as  to  the  whole  number  and  amount 
due.  As  a  rule  generally  recognized,  if,  aft- 
er the  surety  has  paid  the  debt  a  recovery 
is  had  by  the  creditor  from  the  principal,  the 
surety  is  entitled  to  recover  from  the  cred- 
itor the  amount  obtained  from  the  princi- 
pal, and  the  creditor  is  not  entitled  to. an 
overpayment  either  by  the  sureties  or  by  the 
principal  and  sureties.  If  security,  given  by 
a  surety,  having  been  converted  into  money, 
brings  more  than  the  amount  for  which  the 
surety  Is  liable,  he  can  recover  the  excess. 
32  Cyc  p.  236. 

"Where  the  creditor,  after  payment  by  one 
surety  of  the  amount  for  which  the  sureties 
were  liable,  recovered  a  dividend  from  the  in- 
solvent principal  on  the  whole  amount  orig- 
inally due  from  the  principal,  the  surety  who 
made  the  payment  is  entitled  to  recover  a  share 
of  such  dividend  bearing  the  some  proportion 
to  the  whole  dividend  as  the  sum  paid  by  the 
surety  bore  to  the  sum  proved  for  by  the  credi- 
tor."   Gray  v.  Seckham,  L.  R.  7  Ch.  680. 

[3-8]  While  the  buggy  company  Is  absolv- 
ed from  liability  to  the  bank  upon  Its  In- 
dorsement of  each  of  the  notes  by  reason  of 
Its  discharge  In  bankruptcy,  nevertheless  it 
bad  no  interest  or  property  in  the  notes 
which  It  sold  and  transferred  to  the  bank, 
and  was  not  entitled  to  recover  from  the 
bank  any  part  of  the  sum  which  the  bank 
collected  from  the  makers  of  the  several 
notes.  Its  right  it  It  had  any,  was  to  re- 
coup the  amount  it  paid  upon  the  several 
notes,  which  brought  the  total  amount  paid 
upon  such  notes  above  the  amount  due  the 
bank,  If  It  did  so  do*    But  when  It  entered 
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into  the  agreement  with  the  bank,  whereby 
the  bank  was  to  be  fully  reimbursed  on  ac- 
count of  the  buggy  company's  entire  liability 
to  It  before  the  bank  was  to  pay  to  the 
buggy  company  the  excess,  it  was  bound  by 
Its  agreement,  and  is  not  entitled  to  be  re- 
couped until  the  bank  has  been  fully  Indemni- 
fied. As  to  the  terms  of  the  contract  and 
agreement  between  the  bank  and  the  buggy 
company,  the  evidence  is  conflicting ;  but  the 
chancellor  found  the  facts  against  appellant, 
and  there  Is  sufficient  evidence  to  Justify  the 
conclusion  reached.  But  for  this  agreement 
the  buggy  company  would  be  entitled  to  re- 
cover of  the  banking  company  the  excess 
which  the  bank  has  collected  upon  the  sev- 
eral notes,  without  relation  to  the  deficit  on 
other  notes  up  to  the  amount  of  20  per  cent, 
paid  by  the  buggy  company.  The  chancellor 
having  found  the  terms  of  the  agreement  as 
contended  by  appellee  bank,  and  there  being 
sufficient  consideration  to  support  it,  we  per- 
ceive no  error  in  the  rulings  of  the  court, 
and  the  Judgment  is  affirmed. 
Judgment  affirmed. 


(183  Ky.  659) 


BIBB  v.  DANIELS. 


(Court  of  Appeals   of  Kentucky.     March  21, 
1919.) 

1.  Property    <6=»12— Title    to    Land— How 
Acquired. 

The  only  way  in  which  title  to  land  may 
be  acquired  ia  by  paper  title  from  the  com- 
monwealth or  by  adverse  possession. 

2.  Adverse   Possession   «8=^11   Ooxttnuoub 
Possession. 

To  acquire  title  by  adverse  possession,  pos- 
session must  not  only  be  actual,  but  so  con- 
tinued as  to  furnish  a  cause  of  action  every 
day  during  the  whole  period  prescribed  by  the 
statute. 

3.  Adverse    Possession    «=»24— Evidence- 
Sufficiency. 

The  occasional  cutting  of  timber,  or  the  feed- 
ing of  hogs  on  the  land,  or  the  planting  of  a 
crop  now  and  then,  is  not  sufficient  to  show  ad- 
verse possession. 

4.  Adverse  Possession  «=»115(1)— Question 
fob  couet  ob  juby. 

While  ordinarily  the  question  of  adverse 
possession  is  for  the  jury,  yet  where  the  facts 
are  admitted,  and  ordinarily  sensible  men  can 
draw  but  one  reasonable  conclusion,  the  question 
becomes  one  for  the  court 

6.  Adverse  Possession  €=»24— Evidence- 
Sufficiency. 
That  plaintiff  and  those  through  whom  he 
claims  made  only  occasional  entries  on  the  land 
for  temporary  purposes  is  insufficient  to  show 
title  by  adverse  possession. 


Appeal  from  Circuit  Court,  McClean 
County. 

Suit  by  J.  P.  Daniels  against  Wm.  H.  Bibb. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded  for  new  trial. 

R.  W.  Slack,  of  Owensboro,  and  W.  A.  Tay- 
lor, of  Calhoun,  for  appellant. 
L.  P.  Tanner,  of  Owensboro,  for  appellee. 


CLAX,  C.  Alleging  that  he  was  the  owner 
and  in  possession  of  a  certain  described  tract 
of  land  located  In  McClean  county,  and  that 
the  defendant,  William  E.  Bibb,  had  entered 
thereon  and  cut  and  removed  certain  timber 
therefrom,  and  destroyed  the  fencing  on  the 
land,  plaintiff,  J.  P.  Daniels,  brought  this  suit 
to  recover  damages  in  the  sum  of  $1,023.30. 
Defendant  denied  the  title  of  plaintiff,  and 
pleaded  title  by  adverse  possession,  and  by 
virtue  of  a  patent  issued  to  him  by  the  com- 
monwealth on  March  31,  1914,  and  prior  to 
the  bringing  of  the  action.  On  motion  of 
plaintiff,-  the  allegation  respecting  the  patent 
was  stricken  from  the  answer.  The  Jury 
found  that  plaintiff  wal*the  owner  of  the 
land  in  controversy  and  awarded  him  dam- 
ages in  the  sum  of  $75.  The  defendant  ap- 
peals. 

[1]  The  only  way  in  which  title  to  land  may 
be  acquired  Is  by  paper  title  from  the  com- 
monwealth, or  by  adverse  possession.  Hel- 
lard  v.  Hubbard,  160  Ky.  304,  169  S.  W.  727, 
Ann.  Cas.  1916A,  605.  Though  plaintiff  in- 
troduced several  deeds,  extending  back  over 
a  period  of  many  years,  he  did  not  attempt 
to  prove  a  paper  title  from  the  common- 
wealth. On  the  contrary,  his  case  was  rest- 
ed on  adverse  possession,  and  this  was  the 
only  issue  submitted  to  the  Jury.  As  bearing 
on  this  Issue,  he  Introduced  a  deed  from  the 
commissioner,  dated  January  9,  1907,  and 
conveying  a  certain  tract  of  land  to  him, 
Maurice  Everly,  and  R.  E.  Stringer ;  also  a 
deed  from  R.  E.  Stringer  and  E.  C.  Bryant 
to  him,  dated  August  10,  1910,  together  with' 
other  deeds  not  necessary  to  be  set  out  On 
his  direct  examination  he  testified  that  ha 
had  been  in  the  actual,  adverse,  and  continu- 
ous possession  of  the  land  since  1907,  but 
stated  on  cross-examination  that  he  cut  some 
timber  off  the  land  In  1907,  that  a  man  by  the 
name  of  Cobb  had  raised  two  gardens  and 
potato  patches  on  it  In  the  years  1910  and 
1911,  that  a  man  by  the  name  of  Miller  was 
then  raising  a  crop  on  it,  and  that  at  certain 
times  he  had  tenants  on  the  land  and  a 
sawmill  and  machinery.  R.  E.  Stringer  tes- 
tified that  he  and  Allen  Bryant  bought  the 
land  in  partnership  and  took  possession  of 
the  land.  In  describing  the  character  of  his 
possession,  he  said: 

"We  cut  the  timber  off,  and  used  it  whenever 
we  wanted  to.    Nobody  disputed  it,  and  I  was 
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on  it  every  week.    I  had  some  hogs  back  there, 
and  I  would  go  back  there  and  feed  them." 

(2, 1]  The  rule  is  that,  to  acquire  title  by 
adverse  possession,  the  possession  must  not 
only  be  actual,  but  so  continued  as  to  furnish 
a  cause  of  action  every  day  during  the  whole 
period  prescribed  by  the  statute.  White  v. 
McNabb,  140  Ky.  828,  131  S.  W.  1021.  And 
the  occasional  cutting  of  timber,  or  the  feed- 
ing of  hogs  on  the  land,  or  the  planting  of  a 
crop  now  and  then,  is  not  sufficient  to  show 
adverse  possession.  Courtney  v.  Ashcraft, 
105  S.  W.  106,  31  Ky.  Law  Rep.  1334 ;  Hall 
v.  Blanton,  77  S.  W.  1110,  25  Ky.  Law  Rep. 
1400 ;  Muse  v.  Payne,  144  Ky.  SO,  137  S.  W. 
188;  Kelley  v.  Blcknell,  147  Ky.  401,  144  S. 
W.  88;  Smith  v.  Chapman,  160  Ky.  400,  160 
S.  W.  834. 

[4, 8]  While,  ordinarily,  the  question  of 
adverse  possession  is  for  the  Jury,  yet  where 
the  facts  are  admitted,  and  ordinarily  sen- 
sible men  can  draw  but  one  reasonable  con- 
clusion therefrom,  the  question  becomes  one 
for  the  court.  H.  F.  Davis  &  Co.  v.  Size- 
more  et  al.,  182  Ky.  680,  207  S.  W.  16 ;  Ken- 
tucky Coal  Lands  Co.  v.  Wilder,  165  Ky.  293, 
176  S.  W.  1155.  Here  the  evidence  shows  no 
continuous .  use  or  occupancy  of  the  land.  It 
merely  shows  that  plaintiff  and  those  through 
whom  he  claims  made  only  occasional  entries 
on  the  land  for  temporary  purposes,  and  was 
not  sufficient  to  establish  title  by  adverse 
possession.  It  follows  that  defendant's  mo- 
tion for  a  peremptory  instruction  should  have 
been  sustained. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial,  consistent  with  this  opinion. 


<183  Ky.  628) 

JOHNSON  et  aL  v. 


BROUOHTON. 


(Court  of  Appeals  of  Kentucky. 
1919.) 


March  18, 


X.  Frauds,  Statute  or  9=356(3)  —  Sale  or 
Standing  Timber—  Memorandum  by  Ven- 
dor. 
Under  Ky.  St  I  1409,  subsec.  18,  no  con- 
tract of  sale  of  standing  timber  is  enforceable, 
unless  it  or  some  memorandum  thereof  be  in 
writing,  signed  by  the  person  to  be  charged; 
that  is,  the  vendor. 

2.  Frauds,  Statute  or  <8=>56(3)— Agreement 
as  to  Standing  Timber. 
Agreement  to  purchase  land   or  standing 
timber  for  another  and  then  convey  it  to  the 
other  is  within  the  statute  of  frauds. 

8.  Frauds,  Statute  or  <g=»152(l)— Pleading. 
Defendant  may  obtain  the  benefit  of  the 
statute  of  frauds  under  a  general  denial  of 
the  contract,  where  plaintiff  pleads  an  oral  con- 
tract 


4.  Frauds,  Statute  or  «3=»129(12)— Sale  or 
Timber— Part  Performance. 
The  purchaser  of  standing  timber  under  an 
oral  contract  is  not  liaftle  to  the  vendor  there- 
under for  the  price,  though  he  cot  and  removed 
the  timber;  this  not  being  under  such  contract, 
but  a  subsequent  contract  with  another. 

6.  Appeal  and  Error  «=»1009(3)— Review— 
Finding  or  Chancellor. 
Finding  of  chancellor  will  not  be  disturb- 
ed; the  evidence  being  conflicting,  and  it  being 
Impossible,  on  a  consideration  of  the  whole 
case,  to  say  with  reasonable  certainty  that  he 
erred  in  his  conclusion. 

6.  Logs  and  Logging  <g=»3(5)  —  Sale  or 
Standing  Timber— Seduction  or  Price- 
Consideration. 

Under  a  contract  supplemental  to  a  con- 
tract of  sale  of  standing  timber,  and  reducing 
the  price,  held,  the  consideration  for  the  re- 
duction was  not  the  payment  of  $500,  but  the 
payment  of  that  sum  in  advance,  so  that  it  was 
to  be  credited  on  the  purchase  price. 

7.  Contracts  «=»237(2)  —  Consideration— 
Payment  in  Advance. 

Under  the  rule  that  the  doing  of  something 
that  one  is  not  legally  bound  to  do  is  sufficient 
consideration,  payment  on  purchase  price  in 
advance  of  time  that  it  is  due  is  sufficient  con- 
sideration for  contract  reducing  the  price. 

Appeal  from  Circuit  Court,  Bell  County. 

Action  by  Henry  Bronghton  against  B. 
Johnson  &  Son.  Judgment  for  plaintiff  for 
part  of  claim,  and  defendants  appeal ;  plain- 
tiff prosecuting  a  cross-appeal.  Affirmed  on 
cross-appeal,  and  on  original  appeal  affirmed 
in  part  and  reversed  in  part 

N.  J.  Weller,  of  Plneville,  and  Dlshman, 
Tinsley  &  Dlshman,  of  Barbourvllle,  for  ap- 
pellants. 

James  M.  Gilbert,  of  Pineville,  for  appel- 
lee. 


CLAY,  C.  On  December  17,  1910,  Henry 
Bronghton,  by  written  contract,  sold  to  B. 
Johnson  &  Son  certain  timber  at  the  price 
of  $3.50  per  thousand  feet  mill  measure. 
Of  the  purchase  money,  $500  was  paid  In 
cash,  and  Johnson  &  Son  were  given  five 
years  within  which  to  remove  the  timber. 
On  December  18,  1911,  the  parties  entered 
into  another  contract  containing  the  follow- 
ing provision: 

"Witnesseth,  that  for  and  in  consideration 
of  party  of  second  part  making  a  further  ad- 
vance to  party  of  first  part  of  the  sum  of  ($500.- 
00)  five  hundred  dollars,  party  of  first  part, 
does  hereby  agree  to  accept  three  dollars  ($3.- 
00)  per  thousand  feet  mill  measure,  instead  of 
three  dollars  and  fifty  cents  ($3.50)  per  thou- 
sand feet  as  mentioned  in  contract  dated  De- 
cember 17,  1910,  and  recorded  in  Bell  County 
Instrument  Book  No.  1,  page  34,  December  24, 
1910." 
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In  settling  with  Broughton,  Johnson  &  Son 
deducted  the  $500  paid  In  advance  from  the 
purchase  price  of  the  timber.  On  December 
17, 1910,  Oliver  Smith  told  to  Henry  Brough- 
ton certain  timber  at  the  price  of  $2.50  per 
thousand  feet,  and  Broughton  was  given 
two  years  within  which  to  remove  the  timber, 
This  timber  was  sold  to  Johnson  &  Son  at 
the  price  of  $3  per  thousand  feet,  but  was 
not  removed  within  two  years.  Thereafter 
Johnson  &  Son  purchased  the  timber  from 
Smith  himself. 

This  suit  was  brought  by  Broughton 
against  Johnson  &  Son  to  recover  as  follows : 
(1)  The  $500  paid  under  the  supplemental 
contract  of  December  18,  1011,  on  the  ground 
that  It  was  paid  solely  for  a  reduction  In 
the  price  of  the  timber  and  should  not  have 
been  credited  on  the  purchase  price ;  (2)  the 
sum  of  $420,  the  difference  between  the  price 
that  he  paid  for  the  01  Smith  timber  and  the 
price  which  defendants  agreed  to  pay;  (3) 
the  sum  of  $600  damages  to  the  timber,  due 
to  sap  rot  caused  by  defendants'  permitting 
the  timber  to  lie  on  the  ground  for  several 
months  before  It  was  manufactured.  On 
final  hearing,  plaintiff's  claim  under  Item  1 
was  rejected,  but  he  was  given  Judgment  for 
$400  under  item  2,  and  for  $225  under  Item 
3.  From  this  judgment  defendants  appeal, 
and  plaintiff  prosecutes  a  cross-appeal. 

It  Is  first  Insisted  by  the  defendants  that 
the  chancellor  erred  in  adjudging  plaintiff 
any  recovery  under  item  2.  Plaintiff  pleaded 
in  substance  that  subsequent  to  the  execu- 
tion of  the  contract  of  December  17,  1010, 
there  was  a  verbal  agreement  entered  into 
between  the  plaintiff  and  defendants'  agent, 
by  which  it  was  agreed  that  plaintiff  should 
buy,  and  he  did  buy,  a  boundary  of  timber 
from  Ol  Smith  for  the  defendants,  and  the 
defendants  and  their  agent  agreed  that  they 
would  take  said  timber  so  purchased  from 
Smith  and  pay  for  It  under  the  same  terms 
set  out  In  the  contract  of  December  17, 
1010;  that  pursuant  to  said  verbal  agree- 
ment he  purchased  said  boundary  of  timber 
from  Ol  Smith  and  let  the  defendants  have 
it,  and  that  the  defendants  manufactured  It 
Into  lumber;  that  under  the  terms  of  said 
contract  $2.50  on  each  thousand  was  to  be 
paid  to  Smith,  and,  by  agreement  between 
plaintiff  and  defendants,  plaintiff  was  to 
have  for  bis  services  In  purchasing  said  tim- 
ber 50  cents  per  thousand;  that  the  timber 
so  purchased  amounted  to  840,000  feet;  and 
that  plaintiff  was  entitled  to  the  sum  of 
$420,  no  part  of  which  had  been  paid. 

The  defendants  answered,  and  denied  the 
making  of  the  aforesaid  agreement  Plain- 
tiff testified  that  C.  L.  Taggart  was  the 
agent  of  defendants,  with  authority  to  pur- 
chase timber  on  their  behalf.  Taggart  re- 
quested plaintiff  to  buy  the  Ol  Smith  timber, 
and  drew  the  contract  by  which  Smith  sold 
the  timber  to  plaintiff.     This  contract  gave 


plaintiff  two  years  within  which,  to  remove 
the  timber.  The  defendants  proceeded  Im- 
mediately to  cut  the  timber,  but  none  of  It 
was  removed  within  the  two  years,  but  plain- 
tiff frequently  requested  the  defendants  to 
remove  It  within  that  time  While  testify- 
ing in  rebuttal,  plaintiff  Introduced  a  letter 
from  Taggart,  in  which  Taggart  said : 

"In  accordance  with  conversation  of  yester- 
day, we  will  agree  to  go  ahead  and  work  out 
the  timber  on  the  Ol  Smith  and  Britt  Slusher 
tracts,  under  the  same  terms,  price,  and  con- 
ditions sb  specified  in  contract  covering  your 
timber;  that  is,  the  tract  we  bought  from  you 
on  the  17th  Inst." 

It  further  appears  that  the  two  years  In 
which  the  Ol  Smith  timber  was  to  be  remov- 
ed expired  before  its  removal,  and  Smith 
objected  to  its  removal.  Thereupon  defend- 
ants bought  the  timber  from  Ol  Smith  and 
subsequently  removed  it.  It  is  the  conten- 
tion of  plaintiff  that  Johnson  &  Son  owed 
him  50  cents  for  each  1,000  feet  of  lumber 
which  they  had  the  right  to  remove  and  did 
not  remove.  On  the  other  hand,  Johnson  & 
Son  contend  that  the  above  letter  was  the 
only  binding  contract  into  which  they  enter- 
ed, and  since  It  shows  that  the  purchase  of 
the  timber  was  made  on  the  same  terms  and 
conditions  as  those  specified  in  the  contract 
for  the  sale  of  Broughton's  other  timber,  and 
since  the  latter  contract  provided  for  the 
removal  of  the  timber  within  five  years,  they 
bad  the  right  to  remove  the  timber  in  ques- 
tion at  any  time  within  five  years.  Of 
course,  If  there  had  been  a  binding  contract 
for  the  purchase  of  the  Ol  Smith  timber,  and 
its  resale  to  the  defendants,  its  terms  could 
not  have  been  changed  by  the  letter. 

[1-4]  However,  under  our  statute  and  the 
role  In  force  in  this  state,  no  contract  for  the 
sale  of  standing  timber  is  enforceable  by 
action  unless  the  contract  or  some  memoran- 
dum thereof  be  In  writing,  signed  by  the 
person  to  be  charged,  or  his  duly  authorised 
agent,  and  the  person  to  be  charged  is  the 
vendor.  Subsection  13,  f  1400,  Kentucky 
Statutes;  Sears  v.  Ohler,  144  Ky.  473,  139  S. 
W.  759;  Murray,  City  of,  v.  Crawford,  138 
Ky.  25, 127  S.  W.  494,  28  h.  B.  A.  (N.  S.)  680; 
Burris  v.  Stepp,  162  Ky.  269,  172  S.  W.  526. 
It  is  likewise  well  settled  that  an  agreement 
to  purchase  land  or  standing  timber  for  an- 
other, and  then  convey  It  to  the  promisee,  is 
within  the  statute  of  frauds.  Day  v.  Am- 
burgey,  147  Ky.  123,  143  S.  W.  1033;  Hocker 
v.  Gentry,  3  Mete.  463;  Kaub  v.  Smith,  61 
Mich.  543,  28  N.  W.  676. 1  Am.  St  Rep.  619; 
20  Cyc.  234.  And  where  the  plaintiff  pleads  an 
oral  contract  within  the  statute,  the  defend- 
ant may  obtain  the  benefit  of  the  statute 
under  a  general  denial  of  the  contract  Hock- 
er v.  Gentry,  supra.  Applying  the  above 
principles  to  the  facts  of  this  case,  we  find 
that   plaintiff    agreed   to  purchase   the   Ol 
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Smith  timber  and  convey  It  to  the  defend- 
ants at  an  increased  price. 

This  contract  was  in  parol.  He  did  pur- 
chase the  timber,  but  never  conveyed  it  to 
the  defendants,  or  made  a  written  contract 
to  convey  it  Plaintiff,  being  the  vendor,  was 
the  party  to  be  charged.  Under  these  cir- 
cumstances, the  oral  contract  with  the  de- 
fendants was  not  enforceable.  Of  course,  if 
defendants  had  cut  and  removed  the  timber 
under  the  contract,  they  would  have  been  li- 
able for  the  purchase  price.  However,  they 
did  not  cut  and  remove  the  timber  under 
that  contract,  but  under  a  subsequent  con- 
tract made  with  Smith.  Under  these  cir- 
cumstances, they  incurred  no  liability  to 
plaintiff,  and  it  was  error  to  adjudge  any 
recovery  against  them. 

[S]  2.  On  the  question  of  damages  due  to 
sap  rot,  defendants  contend  that  the  evidence 
of  those  who  knew  shows  that  the  damages' 
allowed  were  far  in  excess  of  those  actually 
sustained,  while  plaintiff  asks  that  the  al- 
lowance be  increased.  In  reply  to  this  con- 
tention It  is  sufficient  to  Bay  that  the  case  is 
one  calling  for  the  application  of  the  rule 
that  where  the  evidence  on  a  question  Is  con- 
flicting, and  npon  a  consideration  of  the 
whole  case  we  cannot  say  with  reasonable 
certainty  that  the  chancellor  erred  in  his 
conclusions,  his  finding  will  not  be  disturbed. 
Burnett  v.  MUler,  174  Ky.  91,  191  S.  W.  659. 

[6]  8.  Plaintiff's  chief  objection  on  the 
cross-appeal  Is  that  the  chancellor  erred  in 
denying  him  any  recovery  of  the  $500  paid 
under  the  supplemental  contract  On  this 
question  he  claims  that  defendants  were  los- 
ing money  on  the  original  contract  and  paid 
him  the  $500  solely  as  a  consideration  for 
the  reduction  of  the  contract  price.  It  ap- 
pears,  however,  that  on  December  14,  1911, 
plaintiff  wrote  the  defendants  as  follows: 

"I  am  writing  you  in  regard  to  the  timber 
•old  your  agent  about  a  year  or  more  ago,  and 
they  were  to  go  to  work  as  soon  as  practicable 
and  push  same  to  completion,  and  it  seems  to 
me  they  ain't  doing  any  good,  and  I  need  some 
money,  as  I  am  in  the  goods  business,  and  I 
would  like  for  you  to  press  them  up.  I  also 
offered  Mr.  May  50  cents  off  of  each  1  M  feet 
and  ain't  heard  from  you.  I  know  I  was  los- 
ing money,  bat  I  need  Mine  very  bad;  if  this 
don't  suit  you,  I  would  like  for  yon  to  send  me 
about  $500,  and  take  it  out  of  the  timber,  as 
I  will,  $4,000  or  $5,000  worth." 

On  December  16,  1911,  Johnson  &  Son  sent 
to  plaintiff  the  following  reply: 


"We  have  your  favor  of  Dec.  14th,  and  have 
noted  contents.  In  reply  beg  to  say  that  you 
have  misconstrued  part  of  our  contract  Ton 
will  note,  by  referring  to  same,  that  we  have 
five  years  in  which  to  remove  the  timber.  It 
also  provides  that  you  shall  be  paid  by  mill 
measure.  Under  the  circumstances,  however, 
we  are  willing  to  assist  you  in  any  way  we 
can  consistently,  and  we  are  therefore  sending . 
to  our  Mr.  May  a  supplementary  contract,  with 
instructions  that,  when  you  sign  same,  he  can 
pay  you  $500  more  on  this  timber.  We  trust 
this  will  be  entirely  satisfactory,  and  relieve 
you  financially." 

Thereupon  the  parties  executed  the  sup- 
plemental contract  of  December  18, 1911,  pro- 
viding: 

That  for  and  in  consideration  of  party  of 
second  part  making  a  further  advance  to  party 
of  the  first  part  of  the  sum  of  $600,  party  of 
first  part  does  hereby  agree  to  accept  $3  per 
thousand  feet  mill  measure,  instead  of  $3.50  per 
thousand  feet", 

It  will  thus  be  seen  that  the  consideration 
for  the  reduction  in  price  of  the  timber  was 
not  the  payment  of  $500,  but  the  payment  of 
that  sum  in  advance,  and  that  this  sum  was 
to  be  credited  on  the  purchase  price  of  thS 
timber. 

[7]  But  it  Is  suggested  that  If  this  con- 
struction be  given  the  contract,  then  the  re- 
duction of  price  was  without  consideration. 
The  rule  that  the  doing  of  something  that 
the  promisee  is  not  legally  bound  to  do  is  a 
sufficient  consideration  applies  to  an  act  done 
by  him  before  he  is  legally  bound  to  do  It 
as,  for  Instance,  the  payment  of  a  debt  or 
Interest  before  it  is  due.  6  B.  C.  h.  $  68,  p. 
657;  Bell  v.  Pitman,  143  Ky.  521,  136  S.  W. 
1026,  35  h.  R.  A.  (N.  S.)  820.  Here  the  de- 
fendants had  five  years  within  which  to  cut 
and  remove  the  timber,  and  until  this  was 
done  further  payments  under  the  contract 
could  not  be  Insisted  on.  That  being  true, 
the  $500  paid  under  the  supplemental  con- 
tract was  not  then  due.  We  therefore  con- 
clude that  the  payment  of  this  amount  in 
advance  was  a  sufficient  consideration  for  a 
reduction  of  the  price  of  the  timber. 

On  the  cross-appeal  the  Judgment  Is  af- 
firmed. On  the  original  appeal,  that  por- 
tion of  the  Judgment  awarding  damages  for 
sap  rot  in  the  sum  of  $225  Is  affirmed,  and 
that  portion  of  the  Judgment  awarding  plain- 
tiff $400  as  commissions  for  the  purchase  of 
the  Ol  Smith  timber  Is  reversed,  and  cause 
remanded,  with  directions  to  enter  Judgment 
in  conformity  with  this  opinion. 
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(183.  Ky.   686) 

A.  R.  BUMBLE  STAVE  &  LUMBER  CO.  ▼. 
DUNBAR. 

-  (Court  of  Appeals  of  Kentucky.    March  25, 
1919.) 

Tbespass  <8=58— Excessive  Damages. 

In  an  action  for  trespass  upon  land,  Includ- 
ing removal  of  timber  therefrom  and  making 
roads  across  the  land,  a  verdict  for  plaintiff  for 
$1,250  held  not  so  excessive  as  to  warrant  set- 
ting aside  for  passion  or  prejudice,  where  plain- 
tiff's evidence  showed  $1,600  damages,  and  de- 
fendant's $450. 

Appeal  from  Circuit  Court,  Russell  County. 

Action  by  Surrilda  Dunbar,  by  her  father 
as  next  friend,  against  the  A.  R.  Humble 
Stave  ft  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Lllburn  Phelps  and  J.  N.  Meadows,  both  of 
Jamestown,  for  appellant. 

T.  Z.  Morrow,  of  Jamestown,  and  Edwin  P. 
Morrow,  of  Somerset,  for  appellee. 

SAMPSON,  J.  Abner  Perkins  died  testate, 
a  resident  of  Russell  county  and  the  owner 
and  in  possession  of  a  tract  of  about  325 
acres  of  land,  of  which  he  willed  150  acres 
absolutely  to  his  wife,  Elizabeth  Perkins, 
and  the  balance  in  remainder  after  the  death 
of  the  widow  to  Lou  Bttle  Fox,  who  is  the 
mother  of  appellee,  Surrilda  Dunbar.  About 
9  or  10  years  before  the  commencement  of 
this  action  the  lands  were  divided  between 
the  widow  and  appellee,  and  a  line  establish- 
ed, cutting  off  150  acres  from  the  north  end  of 
the  land  for  the  widow,  of  which  she  took 
possession,  and  the  remainder  of  the  land 
was  turned  over  to  the  possession  of  appellee, 
Dunbar,  and  her  father,  with  whom  she  lived. 
The  division  line  was  well  marked.  Some 
time  after  the  division  of  the  land,  the 
widow  sold  her  150  acres  to  one  Sidney  Holt, 
who  took  possession  of  it  as  a  home  and  farm. 
A  short  time  before  the  bringing  of  this  ac- 
tion Holt  sold  the  white  oak  and  black  oak 
timber  on  his  tract  of  land  to  the  appellant 
Humble  Stave  &  Lumber  Company,  a  partner- 
ship of  which  A.  R  Humble  Is  the  manager 
and  principal  owner.  At  the  time  Humble 
purchased  the  timber  he  was  shown  the  divi- 
sion line  between  the  tract  willed  to  the 
widow  and  that  devised  to  the  mother  of 
appellee,  and  Humble  who  happened  to  have 
a  bucket  of  paint  with  him  painted  the  divi- 
sion line,  so  as  to  definitely  fix  It  and  pre- 
vent a  trespass  by  crossing  the  line  in  cutting 
the  timber.  Some  days  later  Humble  ob- 
tained the  services  of  John  Mitchell,  a  sur- 
veyor, to  go  on  the  lands  with  the  avowed 
purpose  of  resurveylng  the  tract  and  estab- 
lishing a  new  line.  To  this  appellee,  through 
her  father,  objected.  Mitchell  was  the  same 
surveyor  who  had  laid  off  the  150  acres  to  the 


widow  in  the  first  instance  and  established 
the  division  line.  In  running  it  the  last  time, 
however,  he  marked  a  line  several  poles 
further  south  than  the  old  line,  thus  taking 
into  the  widow's  part  some  18  or  20  acres 
more,  and  that  much  from  the  lands  of  ap- 
pellee. This  part  of  the  land  was  covered 
with  very  fine  timber,  and  Humble  and  his 
employes  entered  on  this  strip  in  controversy, 
and  cut  and  removed  187  white  oak  trees 
and  39  black  oak  trees,  and  injured  much 
young  growing  timber,  and  made  roads  over 
and  across  it,  to  the  damage  of  appellee.  To 
recover  for  these  trespasses  this  action  was 
instituted  in  the  Russell  circuit  court  by 
Surrilda  Dunbar,  by  her  father,  as  next 
friend,  she  being  less  than  21  years  of  age, 
against  A.  R.  Humble  Stave  &  Lumber  Com- 
pany. 

On  a  trial  of  the  facts  before  a  Jury,  a 
verdict  for  $1,250  for  the  timber  and  damages 
to  the  land  was  returned  in  favor  of  the  ap- 
pellee Surrilda  Dunbar,  and,  judgment  being 
accordingly  entered,  the  Stave  Company  ap- 
peals. 

The  trespass  is  admitted,  the  second  survey 
made  by  John  Mitchell  In  which  he  laid  off 
more  land  to  Humble  and  Holt  is  confessedly 
erroneous,  and  the  answer  offers  to  pay  the 
reasonable  value  of  the  timber  taken,  but  de- 
nies that  the  land  was  Injured  by  the  roads 
made  across  it,  or  that  the  growing  timber 
was  injuriously  affected  by  the  removal  of 
the  other  timber.  The  evidence  for  the  ap- 
pellee tends  to  establish  the  value  of  the 
tlmuer  and  damage  to  the  land  at  about 
$1,600,  while  that  for  the  appellant,  Stave 
Company,  fixes  It  at  about  $450.  The  In- 
structions of  the  court  were  very  brief,  but  we 
think  fairly  submit  the  issues. 

As  the  trespass  was  admitted,  it  was  only 
a  question  of  the  value  of  the  timber  and 
the  extent  of  the  damage  to  the  land. 
If  there  was  sufficient  evidence  upon  the 
part  of  the  appellee  to  warrant  the  jury 
in  finding  for  the  plaintiff,  and  the  issues 
were  properly  submitted  to  the  Jury,  there  Is 
no  available  ground  for  complaint,  unless  the 
verdict  is  so  excessive  as  to  Impress  the 
mind  that  the  verdict  was  given  under  the 
Influence  of  passion  or  prejudice.  This  we 
do  not  think  is  true&  Appellant  admits  that 
the  verdict  should  have  been  at  least  $400 
or  $500,  but  if  the  timber,  as  it  stood  on  the 
land,  was  of  the  value  at  which  the  witnesses 
testifying  for  appellee  fixed  it,  then  $1,250 
was  none  too  much,  when  considered  In  con- 
nection with  the  damage  to  the  growing  tim- 
ber and  the  land  by  reason  of  the  roads. 

Apparently  from  this  record  appellant  will- 
fully went  upon  the  land  and  took  the  timber 
in  controversy.  In  such  case  quite  a  differ- 
ent rule  prevails  from  that  in  cases  where 
the  trespasser  acts' In  good  faith  and  with  the 
honest   belief  that  the  timber  taken  is  his 
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property;  but  we  need  not  Consider  that  ques- 
tion, because  there  Is  no  cross-appeal. 

Appellant  Insists  that  the  timber  was  taken 
from  about  9  or  10  acres  of  land,  and  that 
at  the  rate  fixed  by  the  Jury  the  timber  on 
the  farm  would  bring  about  $18,000 ;  where- 
as, the  value  of  the  farm,  as  estimated  by 
appellant,  is  only  about  $5,000.  All  this  may 
be  true,  and  yet  It  is  not  conclusive  of  the 
controversy.  This  particular  boundary  of 
timber  appears  to  have  been  of  a  superior 
quality  and  size.  The  timber  on  the  balance 
of  the  farm  may  have  been  very  different. 
The  Jury  heard  the  facts,  and  concluded  from 
the  evidence  that  the  timber  taken  by  ap- 
pellant and  the  damage  done  by  roads,  etc., 
amount  to  $1,250,  and  we  find  no  reason  to 
disagree  with  the  verdict. 

Judgment  affirmed. 


(183  Ky.  688) 

BINGHAM  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    March  25, 
1919.) 

1.  Homxcxdb     «3=>840(4)— Bmn- HARMLESS 
Error-—  Instructions. 

In  a  homicide  case,  where  accused  was  con- 
victed of  voluntary  manslaughter,  error  in  giv- 
ing an  instruction  on  murder,  if  any,  held  harm- 
less;  it  having  been  disregarded.   . 

2.  Homicide  «=»30(1)— Aiders  ai»d  Abettobs 
—-Degree  of  Guilt. 

An  aider  and  abettor  may  be  guilty  of  will- 
ful murder,  while  the  principal  may  be  guilty 
only  of  manslaughter,  if  the  aider  designed  and 
procured  the  death  to  be  brought  about  by 
the  principal,  although  the  principal  may  have 
acted  in  sudden  heat  of  passion. 

3.  Homicide  <g=305— Murder— Instructions 
—Aiders  and  Abettobs. 

In  a  homicide  prosecution  against  an  aider 
and  abettor,  an  instruction  on  the  law  of  murder 
was  proper,  although  the  principal  had  been 
convicted  of  manslaughter  only,  since  such  con- 
viction would  not  preclude  defendant  from  hav- 
ing been  guilty  of  murder. 

4.  Homicide  <S=>255(2),  268— Manslaughter 
— Evidence— Sufficiency.  ' 

In  a  prosecution  against  an  aider  and  abet- 
tor of  one  previously  convicted  of  manslaughter, 
evidence  that  defendant  and  his  principal  went 
to  the  house  of  deceased,  who  was  their  common 
enemy,  to  precipitate  trouble,  held  to  sustain 
a  conviction  of  voluntary  manslaughter,  and, 
there  being  a  conflict  in  the  evidence,  a  peremp- 
tory instruction  was  properly  refused. 

5.  Homicide  «3=»162— Evidence— Admissibil- 
ity. 

In  a  prosecution  for  manslaughter  against 
an  aider  and  abettor,  who  with  his  principal 
had  designedly  gone  to  deceased's  home  to  pre- 
cipitate trouble,  evidence  as  to  a  meeting  by 
agreement  between  defendant  and  his  principal, 


in  a  certain  store  immediately  before  the  homi- 
cide, as  to  their  actions  there  and  as  to  what 
transpired  when  they  reached  deceased's  home, 
held  not  inadmissible. 

Appeal  from  Circuit  Court,  Pike  County. 

E.  S.  Bingham  was  convicted  of  voluntary 
manslaughter,  and  appeals.     Affirmed. 

J.  J.  Moore  and  W.  K.  Steele,  both  of  Pike- 
ville,  for  appellant 

Charles  H.  Morris,  Atty.  Gen.,  and  Beverly 
M.  Vincent,  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. 

SAMPSON,  J.  The  grand  Jury  of  Pike 
county  returned  an  Indictment  in  February, 
1918,  accusing  Mosco  Belcher  and  E.  S.  Bing- 
ham of  the  willful  murder  of  Nelson  Matney. 
Shortly  thereafter  Bingham  moved  for  a  sev- 
erance of  trial,  which  was  granted,  and  the 
commonwealth  elected  to  try  Belcher  first. 
At  the  spring  term,  1918,  Belcher  was  put 
upon  trial,  and  the  Jury  returned  a  verdict 
finding  him  guilty  of  manslaughter,  aad  fix- 
ing his  punishment  at  confinement  in  the 
state  penitentiary  for  21  years.  Judgment 
was  entered  thereon,  from  which  Belcher  ap- 
pealed to  this  court,  and  that  Judgment  was 
affirmed.  Belcher  v.  Commonwealth,  181  Ky. 
516,  205  S.  W.  567.  At  the  September  term 
of  court  appellant,  Bingham,  was  placed  up- 
on trial,  and  the  Jury  returned  a  verdict 
finding  him  guilty  of  voluntary  manslaughtei 
and  fixing  his  punishment  at  14  years  in  the 
state  penitentiary.  Motion  and  grounds  for 
new  trial  were  filed  and  overruled,  Judg- 
ment entered,  and  appeal  granted  to  Bing- 
ham. 

Appellant  asks  a  reversal  upon  two  grounds 
only:  (1)  The  court  erred  in  its  Instructions 
to  the  Jury,  in  that  it-  submitted  to  the  Jury 
the  question  of  the  guilt  of  appellant-  of  the 
crime  of  willful  murder,  whereas,  appellant 
asserts  It  had  been  Judicially  determined  in 
the  Belcher  Case  that  the  principal,  Belcher, 
was  guilty  only  of  voluntary  manslaughter, 
and  Bingham,  being  only  an  aider  and  abet- 
tor, could  not  therefore  have  been  guilty  of 
any  crime  greater  than  voluntary  man- 
slaughter, if  anything.  (2)  The  evidence  was 
not  sufficient  to  warrant  the  court  in  submit- 
ting the  case  to  the  Jury,  and  the  court  should 
have  sustained  appellant's  motion  for  a  di- 
rected verdict  in  his  favor  at  the  conclusion 
of  the  evidence. 

In  the  opinion  in  the  Belcher  Case  the 
facts  are  admirably  set  forth,  and  we  will 
but  briefly  recite  them,  so  as  to  enable  one 
to  better  understand  the  application  of  the 
•principles  of  law  which  we  conceive  to  con- 
trol this  case. 

The  homicide  occurred  on  Sunday,  Decern- 
,ber  16,  1917,  at  the  home  of  the  deceased  in 
.Pike  county.  Appellant,  Bingham,  and  the 
deceased,  Matney,  were  brothers-in-law,  but 
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they  had  Quarreled  some  years  before,  and 
were  not  friendly  at  the  time  of  the  killing, 
nor  had  they  been  for  several  years.  Belcher 
had  been  paying  attention  to  Jane  Matney, 
the  19  year  old  daughter  of  the  deceased,  and 
Matney  objected  to  this,  and  had  threatened 
to  run  Belcher  off  If  he  came  to  his  bouse 
again.  This  had  been  communicated  to 
Belcher  by  Jane,  and  Belcher  had  not  been  to 
Matney's  house  for  two  months  next  before 
tbe  killing.  Both  Belcher  and  Bingham  were 
unfriendly  to  Matney,  but  Bingham  and 
Belcher  were  Intimate  friends.  On  the  after- 
noon of  the  Sunday  on  which  Matney  came 
to  his  death,  Bingham  and  Belcher  met  by 
appointment  on  the  road  near  Slone's  store. 
They  claim  to  have  transacted  some  slight 
business  between  them.  Thereafter  they 
went  to  the  store  operated  by  Stone,  where 
they  met  several  other  persons.  The  store 
was  open,  and  they  bought  four  or  five  bot- 
tles of  "hot  drops,"  which  they  mixed  with 
cider  and  whisky  and  drank.  They  became 
more  or  less  Intoxicated,  and  were  dancing 
In  the  store.  Bingham  and  Belcher  used  ex- 
pressions between  themselves,  indicating  that 
they  had  some  secret  expedition  on  hand, 
the  exact  meaning  of  the  words  being  un- 
known to  the  other  persons  In  the  store. 
Matney  lived  a  short  distance  down  the  river 
from  tbe  store,  and  Bingham  and  Belcher 
spoke  of  their  destination  as  being  down  the 
river.  About  dark  Bingham  and  Belcher  and 
another  man  left  the  store  and  started  down 
the  road.  After  going  only  a  short  distance 
a  pistol  shot  was  heard,  which  came  from 
the  three  in  the  road,  but  appellant,  Bingham, 
claims  not  to  know  who  fired  the  shot,  al- 
though he  admits  it  was  fired  by  one  of  his 
companions.  The  third  man  returned  to  the 
store,  but  Bingham  and  Belcher  proceeded 
down  (he  road.  They  contend  that  they  bad 
started  to  the  home  of  Belcher  to  have  sup- 
per ;  but  when  they  reached  the  forks  of  the 
road  they  turned  In  the  direction  of  the  home 
of  Matney,  Instead  of  towards  Belcher's  home. 
Each  knew  that  he  was  not  welcome  at  Mat- 
ney's home,  and  that  Matney  did  not  like 
them  and  they  did  not  like  him.  In  approach- 
ing the  home  of  Matney  they  passed  the  barn 
where  Matney  was  milking  his  cow.  With- 
out stopping  with  him,  they' went  Immediately 
to  the  house ;  entering  the  front  door,  Belcher 
walked  into  the  kitchen,  where  his  sweet- 
heart, Jane,  was  cooking  supper.  Bingham, 
according  to  Bert  Matney,  the  12  year  old  son 
of  the  deceased,  stopped  in  the  front  room  by 
the  dresser,  and  said  to  Bert,  "Tour  pa  don't 
want  me  here,  does  he?"  Very  soon  after 
Belcher  reached  the  kitchen  and  began  a 
conversation  with  Jane,  Nelson  Matney  walk- 
ed in  and  asked  Belcher  what  business  he 
had  there,  to  which  Belcher  answered,  "I 
have  a  little,"  whereupon  Matney  ordered 
Belcher  to  leave  the  house,  and  Belcher  said 
he  would  go  oat  when  he  got  ready.  Bing- 
ham was  in  the  front  room  and  within  hear- 


ing of  Matney  and  Belcher  at  the  time.  Mat- 
ney turned  and  came  into  tbe  hall  to  get  hU 
shotgun,  and  Belcher,  seeing  this,  went  out 
at  the  kitchen  door  and  around  the  house 
towards  the  front  gate.  About  the  same  time 
Bingham  left  the  front  room,  and  went  to- 
wards the  front  gate,  where  he  met  Belcher. 
Matney  came  around  to  the  gate  with  a  shot- 
gun in  his  hands.  He  and  Bingham  began  to 
quarrel  and  to  call  each  other  bad  names. 
In  the  meanwhile  Belcher  had  crossed  the 
road,  gaining  the  elevation  beyond,  and  was 
some  130  to  150  feet  away;  while  Bingham 
and  Matney  were  cursing  and  quarreling, 
Bingham  called  Matney  "a  son  of  a  bitch," 
whereupon  Matney  told  Bingham  not  to  call 
him  that  again,  or  dared  him  to  call  him  that 
again.  About  this  time  Belcher  fired  two 
shots  from  a  pistol  at  Matney,  who  was  in- 
side bis  yard  fence.  Bingham,  who  was 
standing  Just  on  the  outside  of  the  fence  near 
the  gate,  continued  to  quarrel  with  Matney, 
and  an  instant  later  a  third  shot  was  fired 
by  Belcher,  which  struck  Matney's  vitals, 
and  he  turned  towards  the  house  and  fell 
across  his  gun,  dead.  Both  Bingham  and 
Belcher  left  the  scene  immediately,  although 
there  was  no  one  there  to  take  care  of  the 
dead  man  except  his  19  year  old  daughter 
and  12  year  old  son.  The  daughter  remained 
with  the  body  while  the  little  boy  ran  for 
help.  Bingham  and  Belcher  fled  into  Vir- 
ginia, where  they  were  afterwards  arrested 
and  returned  to  Kentucky  for  trial. 

One  witness  testified  that  only  a  few  days 
before  the  killing  that  Bingham  had  said  that 
Matney  was  a  hard  man  to  get  along  with, 
that  he  had  had  a  quarrel  with  him  some  4 
or  5  years  before,  and  that  If  he  had  had  a 
gun  at  that  time  he  would  have  killed  Matney, 
and  that  It  was  not  yet  too  late.  Another 
witness  gave  evidence  that  Bingham  had  re- 
cently attempted  to  borrow  a  pistol,  and  there 
were  several  witnesses  who  gave  testimony  to 
the  effect  that  Bingham  disliked,  if  he  did  not 
hate,  Matney.  Bingham  had  not  been  to  the 
home  of  Matney  for  about  2  years,  and  then 
Matney  was  not  at  home.  According  to  some 
of  the  witnesses  they  frequently  met  and 
passed  without  speaking.  The  theory  of  the 
commonwealth  is  that,  after  Belcher  and 
Bingham  met  on  the  afternoon  before  the 
killing,  they  entered  into  an  agreement  or 
conspiracy,  either  expressly  or  tacitly,  to  in- 
timidate and  alarm  their  common  enemy, 
Matney,  and,  after  nerving  themselves  for  the 
job  by  drinking  a  concoction  of  whisky,  cider, 
and  "hot  drops,"  proceeded  with  the  execu- 
tion of  their  design. 

Appellant's  contention  is  that  he  was  an 
innocent  bystander,  wholly  unconnected  with 
any  plan  or  conspiracy  to  injure  or  bring 
about  the  death  of  Matney,  and  that  he  did 
not  anticipate  any  trouble  on  his  visit  to  the 
home  of  Matney;  that  the  shots  by  Belcher 
were  fired  In  sudden  heat  of  passion,  without 
previous  design  even  on  Belcher's  part,  and 
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that  be  (Bingham)  had  no  opportunity  to  pre- 
vent Belcher  from  firing  the  shots. 

(1)  Instruction  A,  given  by  the  court, 
defines  the  words  "willful,"  "malice  afore- 
thought," "felonious,"  and  "feloniously,"  as 
used  in  the  instructions,  and  there  is  no  ob- 
jection to  the  form  or  substance  of  the  defi- 
nitions, but  only  that  definitions  of  "mur- 
der" and  "malice  aforethought"  were  not  rel- 
evant to  the  facte  of  this  case,  especially 
since  Belcher,  whom  appellant  asserts  was 
the  principal,  if  not  the  sole,  perpetrator  of 
the  crime,  had  been  judicially  determined  to 
be  guilty  only  of  voluntary  manslaughter. 
Instruction  B  directed  the  jury  to  find  the 
defendant  guilty  of  willful  murder,  If  it  be- 
lieved from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  Belcher  willfully 
and  feloniously  shot  and  killed  Matney  at  a 
time  when  It  was  not  necessary  in  order  to 
protect  himself  or  Bingham  from  death  or  the 
infliction  of  some  serious  bodily  harm,  and 
that  Bingham  was  then  and  there  present 
and  near  enough  to,  and  did,  unlawfully, 
willfully,  feloniously,  and  with  malice  afore- 
thought aid,  assist,  abet,  encourage,  advise, 
counsel,  or  command  Belcber  to  so  shoot  and 
kill  Matney.  The  same  Instruction  told  the 
jury  that  If  it  believed  from  the  evidence 
beyond  a  reasonable  doubt  that  defendant 
Belcher  shot  and  killed  Matney  in  sudden 
heat  of  passion  or  sudden. affray  and  with- 
out previous  malice  and  that  Bingham  was 
present  and  near  enough  to,  and  did,  unlaw- 
fully, willfully,  and  feloniously  aid,  assist, 
encourage,  advise,  counsel,  or  command  Bel- 
cher to  so  shoot  and  kill  Matney,  the  jury 
should  find  the  defendant  Bingham  guilty 
of  the  crime  of  voluntary  manslaughter,  and 
fix  his  punishment  at  confinement  In  the  peni- 
tentiary not  less  than  2  nor  more  than  21 
years. 

Appellant  Insists  that,  as  he  is  not  charged 
with  firing  the  shot  or  striking  the  blow 
which  killed  Matney,  he  could  therefore  be 
only  an  aider  and  abettor  in  the  crime,  If 
anything,  and,  as  Belcher  had  previously  been 
tried  and  found  guilty  of  voluntary  man- 
slaughter only,  the  alder  and  abettor  could 
not  be  guilty  of  a  greater  crime,  and,  conse- 
quently the  Instruction  directing  the  jury  to 
find  the  appellant  guilty  of  murder  if  it  be- 
lieved certain  facts  to  exist  was  palpably 
erroneous. 

[1]  Had  the  jury  found  defendant  guilty 
of  murder,  there  might  have  been  some  basis 
for  this  contention  if  the  facts  had  only  jus- 
tified a  verdict  of  voluntary  manslaughter, 
but,  since  the  verdict  is  only  for  manslaugh- 
ter, and  not  under  the  instruction  on  murder, 
appellant's  insistence  is  without  force  be; 
cause  the  error,  if  it  had  been  such,  was  not 
prejudicial ;  the  jury  having  disregarded  the 
instruction  upon  murder. 

[2]  It  is  a  well-settled  principle  that  an  ald- 
er and  abettor  may  be  guilty  of  willful  mur- 
der, while  the  one  who  fires  the  shot  or 


strikes  the  blow  which  takes  the  life  may- 
be guilty  only  of  manslaughter.  If  Bingham 
secretly  designed  to  bring  about  toe  death  of 
Matney,  and  in  furtherance  of  his  plan  in- 
duced Belcber  to  accompany  him  to  the 
Matney  home  on  the  occasion  of  the  homicide, 
and  thus  provoked  and  brought  about  the 
difficulty,  which  he  further  fomented  by  re- 
maining at  Matney's  gate  and  quarreling  and 
abusing  him  until  Belcher,  who  ha4  run  off 
some  distance,  was  so  encouraged  and  abet- 
ted that  he  began  to  fire  at  Matney,  and 
Matney's  death  resulted  directly  from  the 
designing  aid  and  encouragement  of  Bing- 
ham, though  Belcher  acted  in  sudden  heat 
of  passion,  Bingham  would  be  guilty  of  will- 
ful murder,  though  Belcher  was  guilty  only 
of  voluntary  manslaughter.  Parker  v.  Com- 
monwealth, 180  Ky.  102,  201 S.  W.  475;  Mick- 
ey v.  Commonwealth,  9  Bush,  596;  Dorsey 
v.  Commonwealth,  17  S.  W.  183,  13  Ky.  Law 
Bep.  359 ;  Arnold  v.  Commonwealth,  55  S.  W. 
.894,  21  Ky.  Law  Rep.  1566.  This  is  not  a 
new  principle,  but  was  anciently  stated  as 
follows: 

"If  several  persons  are  present  at  the  death 
of  a  man,  they  may  be  guilty  of  different  de- 
grees of  homicide,  as  one  of  murder  and  another 
of  manslaughter;  for  if  there  be  no  malice  in 
the  party  striking,  and  malice  in  the  abettor, 
it  will  be  murder  in  the  latter,  though  only  man- 
slaughter In  the  former." 

[3]  We,  therefore,  conclude  that. the  court 
properly  instructed  the  jury  upon  the  law  of 
murder. 

[4]  (2)  Equally  without  merit  is  the  conten- 
tion of  appellant  that  the  evidence  does  not 
sustain  the  verdict  of  the  jury  and  judgment 
of  the  court  Of  course,  the  evidence  offered 
on  behalf  of  appellant  does  not  sustain  the 
verdict,  and  if  the  jury  had  considered  it  en- 
titled to  credibility,  no  doubt  the  appellant 
would  not  have  received  so  severe  a  punish- 
ment The  evidence  for  the  commonwealth 
was  sufficient  to  justify  the  jury  in  believing 
beyond  a  reasonable  doubt  that  Bingham's 
heart  rankled  with  hatred  for  Matney,  and 
that  he  designedly  went  with  his  confederate, 
Belcher,  to  the  home  of  their  common  enemy 
for  the  purpose  of  precipitating  trouble.  The 
jury  was  the  trier  of  the  facts.  It  had  the 
right  to  reject  the  evidence  of  appellant  and 
to  accept  that  of  the  commonwealth  as  true. 
Had  it  accepted  the  evidence  offered  by  appel- 
lant as  true,  it  would  have  reached  a  differ- 
ent conclusion,  and  defendant  no  doubt  would 
have  been  acquitted  of  the  charge.  There 
was  a  conflict  in  the  evidence,  and  this  was 
correctly  submitted  to  the  jury.  The  trial 
court  therefore  properly  overruled  the  motion 
of  appellant  for  a  peremptory  Instruction. 

[S]  It  is  insisted  by  appellant  that  all  the 
evidence  concerning  what  took  place  between 
appellant  and  Belcher  and  other  persons  at 
Slone's  store  immediately  before  the  killing, 
as  well  as  what  was  said  and  done  by  Bing- 
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ham  at  the  house  of  Matney  before  the  diffi- 
culty, was  Incompetent  upon  this  trial,  and 
should  have  been  excluded.  No  good  reason 
can  be  advanced  for  such  a  ruling.  It  may  be 
that  Belcher  escaped  the  Just  penalties  of 
the  law,  but  It  does  not  follow  that  Bingham, 
who  beyond  question  Incited  the  difficulty 
and  encouraged  the  firing  of  the  shots,  should 
profit  by  It  Counsel  for  appellant  Insists 
that  he  Is  a  victim  of  circumstances — yes, 
circumstances  which  he  fathered.  The  en- 
mity which  he  bore  his  brother-in-law  found 
friendly  companionship  In  the  hate  of  Belcher 
for  Matney,  and  when  these  hostile  spirits 
were  incited  and  energized  by  the  concoction 
of  whisky,  cider,  and  hot  drops,  both  Belcher 
and  Bingham  who,  when  separate  and  not  In- 
cited, secretly  nursed  their  wrath,  were  em- 
boldened to  visit  the  home  of  Matney  to  In- 
sult and  humiliate  him  If  not  to  do  him  bod- 
ily harm.  Whatever  was  their  mission  to  the 
house  of  Matney,  it  cannot  be  doubted  that 
it  was  unfriendly  to  him,  and,  while  they 
may  not  have  planned  his  death,  they  did 
purpose  to  defy  his  will,  overcome  his  home 
discipline,  and  to  humiliate  him;  and,  if 
while  in  the  execution  of  this  unholy,  plan 
Matney  was  killed,  appellant  is  in  no  posi- 
tion to  complain  that  the  original  design  was 
less  than  murder. 

Some  slight  errors  occurred  upon  the  trial 
by  the  introduction  of  incompetent  evidence 
of  which  appellant  complains;  but,  after 
carefully  examining  the  record  with  respect 
to  each  of  the  complaints,  we  are  persuaded 
that  his  substantial  rights  were  not  preju- 
diced thereby. 

The  court  is  of  opinion  that  the  facts  folly 
justify  the  conclusion*  of  the  jury,  and,  there 
appearing  no  error  to  the  prejudice  of  the 
rights  of  appellant,  the  judgment  is  affirmed. 

Judgment  affirmed. 


(183  Ky.  662) 

ADKINS  v.  ADKINS  et  at 

(Court  of   Appeals   of  Kentucky.     March  21, 
1919.) 

1.  Intants  «=»100— Deeds— Avoidance— Age 
—Evidence. 

In  an  action  after  majority  to  avoid  plain- 
tiff's deed,  alleged  as  made  in  infancy,  the  find- 
ing of  the  chancellor  that  plaintiff  had  reached 
majority  before  making  the  deed  held  not 
against  the  preponderance  of  the  evidence. 

2.  Infahts  «=»29— Deeds— Age— Estoppel. 

Where  plaintiff,  seeking  to  avoid  a  deed  as 
having  been  made  before  reaching  his  majority, 
represented  to  his  defendant  brother,  who  did 
not  know  his  age,  that  he  had  then  reached  his 
majority  and  made  such  deed,  plaintiff  was 
estopped  to  plead  infancy. 


Appeal  from  Circuit  Court,  Pike  County. 

Suit  by  Orange  Adklns  against  Whetsel 
Adklns  and  others.  From  judgment  dis- 
missing the  petition,  plaintiff  appeals.  Af- 
firmed. 

W.  K.  Steele,  of  Pikeville,  for  appellant 

Auxier,  Harman  &  Francis,  of  Pikeville, 
for  appellees  Blair  and  McVey. 

J.  F.  Butler,  of  Pikeville,  for  appellees 
Adklns. 

J.  S.  Cllne,  of  Pikeville,  for  appellee  Benge. 

THOMAS,  J.  The  appellant,  Orange  Ad- 
kins,  is  one  of  seven  heirs  of  Henry  Elza  Ad- 
kins,  who  died  intestate,  a  resident  of  Pike 
county,  In  1893,  according  to  the  allegations 
of  the  petition,  but  according  to  the  testi- 
mony he  died  in  April,  1894.  At  the  time 
of  his  death  he  owned  a  tract  of  land  in 
that  county  containing  about  65  acres. 

On  December  31,  1912,  plaintiff  executed 
to  his  brother  Whetsel  Adklns  and  wife, 
Angle  Adklns,  a  deed  to  a  one-seventh  un- 
divided interest  In  that  tract  which  he  in- 
herited upon  the  death  of  his  father.  After- 
ward the  mineral  rights  in  the  tract  were 
sold  by  Whetsel  Adklns  and  wife  to  others, 
and  this  suit  was  filed  by  plaintiff  against 
his  brother  and  wife  and  the  ones  to  whom 
they  had  sold  the  minerals,  seeking  a  can- 
cellation of  the  deed  which  plaintiff  had  exe- 
cuted to  bis  brother  on  March  31,  1912;  also 
a  cancellation  of  the  deed  to  the  minerals 
which  his  brother  and  wife  had  executed, 
upon  the  ground  that  at  the  time  he  exe- 
cuted his  deed  to  the  brother  and  wife  he 
was  an  infant  under  21  years  of  age.  In 
addition,  he  charged  that  the  deed  was  pro- 
cured from  him  by  threats,  persuasion,  and 
by  his  brother  overreaching  him.  He  further- 
more alleged  that  the  consideration  was  in- 
adequate. 

Answers  filed  by  the  defendants  put  in 
issue  the  grounds  relied  upon  in  the  petition, 
and  in  addition  pleaded  an  estoppel  against 
plaintiff's  Tight  to  the  relief  which  he  sought 
The  case  was  prepared  and  submitted,  when 
the  court  dismissed  the  petition,  and,  com- 
plaining of  that  judgment,  plaintiff  prose- 
cutes this  appeal. 

[1]  It  is  conceded  by  all  witnesses  that 
plaintiff  was  born  on  the  29th  of  September; 
either  in  the  year  1891  or  1892.  There  was 
do  family  Bible  In  which  the  record  of  the 
births  of  their  children  was  kept  by  plain- 
tiff's parents,  but  there  was  a  record  made 
upon  a  sheet  of  blank  paper,  which' was  pre- 
served by  being  placed  in  a  book  and  kept  lnr 
a  trunk.  Some  years  before  the  execution 
of  the  deed  in  question,  that  paper,  being 
much  worn,  was  copied  by  a  young  lady 
In  the  neighborhood  at  the  Instance  of  plain- 
tiff's mother,  upon  which  occasion  the  orlgi- 
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nal  record  appears  to  have  been  destroyed. 
The  -young  lady  who  made  the  copy  la  dead. 
Neither  side  Introduced  or  offered  to  Intro- 
duce the  copy  made  by  her,  nor  was  there 
any  objection  to  parol  testimony  concerning 
Its  contents,  or  appearance. 

The  contract  for  the  conveyance  of  plain- 
tiff's one-seventh  Interest  In  the  land  was 
made  about  a  year  before  the  execution  of  his 
deed,  at  which  time  he  was  paid  five-sevenths 
of  the  consideration  and  agreed  to  execute 
a  deed  when  he  became  21  years  of  age.  The 
brother  who  purchased  plaintiff's  Interest 
did  not  know  his  own  age,  or  that  of  plain- 
tiff; both  of  them  relying  upon  the  copied 
record  in  the  possession  of  their  mother.  A 
short  while  before  the  deed  was  made,  plain- 
tiff informed  his  brother,  the  defendant,  that 
he  was  then  21  years  of  age  and  was  pre- 
pared to  execute  the  deed,  stating  that  Ota 
record  In  possession  of  his  mother  showed 
him  to  be  of  age.  He  and  his  brother  examin- 
ed the  record,  and  found  it  to  be  true  that 
he  was  born  on  the  29th  of  September,  1891. 
After  that  time  the  deed  was  executed  and 
the  balance  of  tiie  consideration  was  paid. 
Plaintiff  does  not  deny  these  facts,  but  now 
claims  that  the  record  had  been  changed  by 
erasing  the  figure  "2"  in  the  date  and  sub- 
stituting therefor  the  figure  "1"  so  as  to 
make  it  appear  that  be  was  born  in  the  year 

1891,  when  in  truth  he  was  born  in  the  year 

1892,  as  be  insists  the  record  originally 
showed. 

Plaintiff,  the  sister,  and  bis  brother-in-law 
testified  that  according  to  their  belief  a 
change  bad  been  made  in  the  copied  record. 
The  sister  is  not  positive  that  such  change 
had  been  made,  but  she  and  her  husband 
intimate  that,  if  It  had  been  made,  It  was: 
done  by  plaintiff,  In  order  to  facilitate  the 
collection  of  the  balance  of  the  purchase 
price  agreed  to  be  paid  for  the  land.  This 
insinuation  is  not  denied  by  the  plaintiff. 
On  the  other  hand,  plaintiff's  mother  testi- 
fied that  he  was  born  on  September  29, 1891. 
She  farther  testified  that  plaintiff  was  next 
to  the  youngest  child;  that  her  youngest  Is 
plaintiff's* sister,  Lora,  who  Is  1  year,  11 
months,  and  20  days  younger  than  plaintiff, 
making  her  birthday  September  19,  1893; 
that  the  daughter  Lora  was  8  months  old 
at  the  time  of  the  death  of  her  father. 

A  witness  by  the  name  of  Leslie  was  Intro- 
duced by  defendants,  and  he  testified  that  he 
made  the  coffin  In  whicb  plaintiff's  father  was 
buried;  that  he  made  an  entry  of  the  date 
upon  which  he  did  that  work  in  a  book  which 
he  produced,  and  it  showed  that  It  occurred 
in  April,  1894,  but  the  day  of  the  month  had 
become  so  dim  he  could  scarcely  read  it, 
bnt  to  the  best  of  bis  recollection  it  was  the 
16th  of  April. 

The  facts  as  testified  to  by  the  mother 
concerning  the  age 'of  her  youngest  child  'at 
the  time  of  ner  husband's  death,  and  the 


difference  between  the  age'  of  that  child  and 
the  age  of  plaintiff,  are  nowhere  disputed  by 
any  witness.  It  is  shown  by  defendant  In 
his  testimony  that  his  and  plaintiff's  father 
executed  a  certain  deed  on  October  6,  1893, 
and  that  he  died  in  the  spring  following  the 
execution  of  that  deed,  which  would  make 
bis  death  occur  in  the  spring  of  1894.  If  the 
youngest  child  was  8  months  old  at  that 
time,  and  she  was  1  year,  11  months,  and  20 
days  younger  than  plaintiff,  it  would  neces- 
sarily follow  that  the  year  of  plaintiff's 
birth  was  1891;  the  month  and  day  of  the 
month  upon  which  he  was  born  not  being 
disputed. 

Both  the  mother  and  defendant  deny  that 
any  change  in  the  record  containing  the  date. 
of  plaintiff's  birth  was  ever  made,'  and  de- 
fendant says  that  at  the  time  he  accepted, 
the  deed  and  paid  the  balance  of  the  purchase 
money  he  In  good  faith  .believed  that  plain- 
tiff was  at  that  time  past  21  years  of  age, 
although  there  is  testimony  to  the  effect  that, 
he  had  stated  that  he  did -not  believe  plain-, 
tiff  was  21'  years  of  age  at  that  time,  which 
statement  he  denied.  In  addition,  It  appears 
that  plaintiff  is  married;  that  be  voted  1»( 
general  elections  before  be  executed  the 
deed,  and  otherwise  acted  In  the  community 
as  though  he  were  an  adult  From  the 
testimony,  as  we  have  briefly  related  it,  the 
chancellor  found  that  plaintiff  was  31  yea", 
of  age  at  the  time  be  executed  the  deed  in 
question,  and  therefore  dismissed  bis  peti- 
tion, TVblch  judgment  we  think  finds  abun- 
dant support  from  the  testimony.  To  say  the 
least  of  it,  In  cases  of  this  kind  we  are  .not 
authprlzed  to  reverse  the  finding  of  the 
chancellor,  unless  it  be  against  the  prepon- 
derance of  the  evidence.  Even  if  there  were 
a  doubt  in  our  minds  as  tq  tbe  truth  of  the* 
matter.  It  would  be  our  duty  to  give  weight 
to  the  finding  of  tbe  chancellor,  since  his 
presumed  acquaintance  with  the  parties  and 
knowledge  of  their  surroundings  would  better 
qualify  him  to  weigh  the  testimony  and  de- 
termine the  facts  than  this  court  would  be 
from  a  mere  reading  of  the  record. 

[2]  However,  were  we  of  a  different  opin- 
ion as  to  plaintiff's  age  at  the  time  he  exe- 
cuted the  deed  which  he  seeks  to  cancel,  we 
think  the  facts  are  sufficient  to  estop  him 
from  insisting  upon  the  fact  of  his  Infancy 
as  a  ground  for  canceling  It  This  court  has,  . 
uniformly  adhered  to  the  rule  that  the  doc- 
trine of  estoppel  operates  against  infants  the 
same  as  against  adults;  that  they  are  no 
more  privileged  to  practice  fraud  upon  Inno- 
cent persons  and  reap  the  reward  of  their 
misrepresentations  than  Is  an  adult;  and 
where  one  deals  with  them  under  the  bona 
fide  belief  that  they  are  21  years  of  age,  and 
the  Infant  so  represents  himself  to  be,  be  will 
be  bound  by  bis  representations.  County 
Board  of  Education  v.  Hensley,  147  Ky.  441, 
144  S.  W.  63,  42  L.  B.  A.  (N.  S.)  643 ;  Ingram- 
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T.  Ison,  80  S.  W.  787,  26  Ky.  Law  Rep.  48; 
Turner  v.  Stewart,  148  Ky.  15, 147  S.  W.  772; 
Smith  v.  Oole,  148  Ky.  188,  146  S.  W.  80. 

In  this  case,  as  we  have  seen,  plaintiff 
represented  himself  to  be  21  years  of  age, 
claiming  to  have  obtained  that  Information 
from  the  copy  of  the  record  of  his  birth  in 
the  possession  of  his  mother;  he  went  with 
the  defendant  to  examine  that  paper,  and 
his  representation  was  found  to  be  true.  He 
had  the  appearance  of  being  21  years  of  age, 
and  had  exercised  the  rights  of  citizenship 
allowed  only  to  an  adult  Because  of  such 
appearances  and  representations  defendant 
was  Induced  to  part  with  the  balance  of  the 
consideration  agreed  to  be  paid  for  the  land, 
and  plaintiff  will  not  now  be  allowed,  after 
having  spent  It  and  rendered  himself  unable 
to  return  it,  to  come  Into  a  court  of  equity 
and  cancel  his  deed,  although  he  was  not 
21  years  of  age  at  the  time  he  executed  It 

There  Is  no  testimony  to  support  the  charge 
of  inadequacy  of  consideration;  nor  is  there 
any  to  establish  fraud  or  mlscondnct  on  the 
part  of  defendant  in  procuring  the  deed;  and 
we  conclude  that  the  trial  court  was  correct 
In  dismissing  the  petition. 

Wherefore  the  Judgment  Is  affirmed. 
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OYEN  v.  WILLINGS. 

(Court  of  Appeals  of  Kentucky.    March  28, 
10190 

1.  Master  and  Servant  «=»222(3)— Assump- 
tion of  Risk— Direction  to  Work  in  Par- 
ticular Wat. 

Where  servant  was  directed  by  master  or 
foreman  to  do  particular  work  In  manner  in 
which  he  was  performing  it  when  injured,  he 
did  not  assume  risk,  if  danger  was  not  so  ob- 
vious that  person  of  ordinary  prudence  would 
have  declined  to  undertake  work. 

2.  Master- and  Servant  4=»213(1)— Assump- 
tion or  Risk— Choosing  Dangerous  Al- 
ternative. 

Where  servant  working  with  a  land  dredge, 
when  told  by  the  foreman  to  get  a  plank  to  prop 
up  the  bank  of  the  ditch  to  prevent  its  caving, 
chose  to  step  over  the  moving  belt  of  the  dredge 
with  his  heavy  load,  instead  of  going  another 
safer  way,  he  assumed  the  risk  of  injury,  and 
cannot  recover  therefor. 

Appeal  from  Circuit  Court  Daviess  County. 

Action  by  Raymond  Wllllngs  against  C  V. 
Oyen.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  with  directions 
to  grant  a  new  trial. 

W.  T.  Bills,  Floyd  J.  LasweU,  and  W.  Fos- 
ter Hayes,  all  of  Owensboro,  for  appellant 

Clements  &  Clements  and  Ben  D.  Ringo, 
all  of  Owensboro,  for  appellee. 


THOMAS,  J.  The  appellee  and  plaintiff 
below,  Raymond  Willlngs,  was  employed  by 
appellant  and  defendant  below,  C  V.  Oyen, 
as  a  member  of  the  crew  operating  a  dredge 
boat  with  which  defendant  was  digging  or  en- 
larging a  ditch  in  Daviess  county,  and  while 
so  engaged  he  sustained  injuries  to  bis  leg 
and  other  parts  of  his  body  by  which  the  leg 
between  the  knee  and  ankle  was  broken  in 
one  or  two  places  and  plaintiff  was  thereby 
rendered  more  or  less  a  permanent  cripple. 
He  brought  this  suit  against  defendant  seek- 
ing to  recover  damage  for  his  injuries,  al- 
leging, In  substance,  that  defendant  failed  to 
furnish  him  a  safe  place  in  which  to  do  his 
work,  and  that  he  bad  been  directed  by  the 
foreman  in  charge  to  do  the  specific  work  at 
which  he  was  engaged  when  he  received  his 
injuries  in  the  way  and  manner  in  which  he 
was  performing  it,  which  he  alleged  was 
dangerous  and  known  by  defendant's  fore- 
man to  be  dangerous,  but  which  danger  he 
himself  did  not  know  or  appreciate. 

The  answer  denied  the  negligence  relied 
on,  and  pleaded  both  contributory  negligence 
and  assumed  risk,  which,  being  denied, 
formed  the  issues,  and  upon  trial  the  Jury 
under  instructions  from  the  court  returned  a 
verdict  in  favor  of  plaintiff  for  the  sum  of 
$2,000.  Defendant's  motion  for  a  new  trial 
having  been  overruled,  he  prosecutes  this  ap- 
peal, seeking  a  reversal  of  the  Judgment  up- 
on the  two  grounds  that  the  court  erred  In 
overruling  defendant's  motion  for  a  peremp- 
tory Instruction  in  his  favor,  and,  having 
failed  to  sustain  the  motion  for  the  peremp- 
tory instruction,  the  court  mistnstractod  the 
Jury  to  defendant's  prejudice. 

It  appears  from  the  testimony  that  defend- 
ant was  engaged  in  cleaning  out  an  old  ditch, 
or  rather  making  it  deeper.  The  machinery 
employed  was  what  is  known  as  a  "dry  land 
dredge,"  being  a  boat  about  18  or  20  feet 
wide  and  some  80  or  35  feet  long,  resting 
upon  axles  at  either  end,  which  at  the  time 
were  about  35  feet  long  with  wheels  on  them ; 
the  dredge  being  astride  the  old  ditch  in 
which  the  work  was  being  done.  On 
the  rear  of  the  dredge  was  an  engine,  and 
near  the  front  end  was  the  machinery  to 
which  the  derrick  was  attached,  as  well  as 
the  wire  ropes  and  other  appliances  which 
operated  it  Between  the  engine  and  the 
derrick  machinery,  there  waa  a  large  belt  or 
band  running,  with  Its  lower  ply  about  12 
inches  from  the  floor  'of  the  dredge  and  its 
upper  one  by  actual  measurement  30  inches 
from  the  floor,  although  according  to  some 
of  the  witnesses  who  testified  merely  from 
observation  the  upper  ply  of  the  belt  was 
something  near  27  inches  from  the  floor.  The 
wheels  supporting  the  dredge  ran  on  rails 
which  were  laid  upon  plank  at  the  edges  of 
the  banks  of  the  old  ditch. 

On    the  morning    In    question,   about    10 
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o'clock,  the  bank  on  the  right  ride  of  the 
dredge  was  threatening  to  give  way,  and 
plaintiff  and  a  fellow  workman,  whose  duty 
It  was  to  keep  the  track  on  that  side  In  re- 
pair, were  told  by  the  foreman  to  procure 
some  old  plank  with  which  to  prop  and  hold 
the  bank  so  that  it  would  not  give  way.  Ac- 
cording to  plaintiff's  testimony,  the  foreman 
directed  him  to  go  on  the  other  side  of  the 
ditch  for  the  plank;  but,  according  to  the 
testimony  of  the  foreman  and  other  witness- 
es Introduced  by  the  defendant,  no  direction 
was  given  as  to  the  place  where  the  plank 
was  to  be  obtained,  there  being  evidence  that 
there  were  planks  suitable  for  the  purpose  on 
either  side  of  the  ditch.  However  this  may 
be,  the  proof  shows  that  the  foreman  direct- 
ed toe  two  to  get  two  pieces  of  plank,  and 
they  went  on  the  other  side  of  the  ditch,  the 
plaintiff  procuring  two  pieces,  one  7  and  the 
other  8  feet  long,  each  being  2  inches  thick, 
and  about  10  Inches  wide,  and  started,  with 
them  on  his  shoulder,  across  the  dredge,  and 
undertook  to  step  over  the  belt  in  the  .space 
between  the  engine  and  the  machinery  at  the 
front  end  at  a  point  where  the  top  ply  was 
between  27  and  30  inches  from  the  floor.  In 
doing  so,  with  the  load  he  had,  his  foot 
slipped,  causing  him  to  fall  on  the  belt,  It 
being  In  rapid  motion,  and  received  his  in- 
juries. His  fellow  workman  who  preceded 
him  also  stepped  over  the  belt,  but  he  was 
carrying  only  one  small  piece  of  plank  about 
3  feet  long,  and  he  got  across  without  sus- 
taining an  accident 

Plaintiff  had  been  at  work  on  the  dredge 
for  four  days.  He  was  reared  upon  a  farm, 
and  had  worked  in  a  coal  mine  and  at  a  saw- 
mill. At  the  latter  place  his  work  was  In 
connection  with  the  saw  rig,  and  this  gave 
him  some  experience  In  the  operation  of  ma- 
chinery, including  belts. 

[1]  It  Is  insisted  by  plaintiff  that  the  only 
practical  way  by  which  the  dredge  could  be 
crossed  from  one  side  to  the  other  was  by 
stepping  over  the  belt  in  the  manner  he  did, 
while  defendant's  testimony  shows  that  there 
was  a  way  to  cross  the  dredge  at  the  rear 
of  the  engine  and  also  In  front  of  the  crane, 
but  to  cross  at  the  latter  place  it  was  neces- 
sary to  step  over  a  small  wire  rope  about  two 
feet  from  the  floor  and  under  another  one 
about  0  feet  from  the  floor,  neither  of  which 
was  being  operated  at  the  time,  since  the  pow- 
er from  the  engine  was  disconnected  with  the 
machinery  operating  the  crane.  Under  these 
.facts;  it  Is  seriously  insisted  by  plaintiff's 
counsel  that  the  direction  from  the  foreman 
to  procure  the  plank  was  tantamount  to  a 
specific  direction  for  plaintiff  to  go  on  the 
other  side  of  the  ditch  and  cross  Over  the 
belt  in  returning  with  the  plank,  and  that 
this  case  comes  within  the  rule  of  the  cases 
of  Bunlans  v.  Keller  &  Brady  Co.,  141  Ky. 
827,  133  S.  W.  960,  L.  4  N.  B.  B,  Co.  v. 
Adams,  148  Ky.  613, 147  S.  W.  384,  Consoli- 
210S.W.-30 


datlon  Coal  Co.  v.  Moore,  166  Ky.  48,  178  S. 
W.  1136,  Wasloto  &  Black  Mt.  B.  B.  Co.  v. 
Hall,  167  Ky.  819,  181  S.  W.  629,  and  many 
others  of  like  character  from  this  court;  it 
being  contended  that  the  servant  in  obeying 
specific  orders  from  the  master  is  not  charge- 
able with  unrestricted  assumed  risk  in  such 
cases  because  the  presumed  superior  knowl- 
edge of  the  master  as  to  the  safety  of  the 
place  or  the  method  of  doing  the  work  will 
excuse  him  if  under  the  circumstances  he 
should  undertake  it. 

The  theory  upon  which  the  servant  is  re- 
lieved of  the  defense  of  assumed  risk  in  the 
cases  referred,  to,  and  under  the  circum- 
stances contended  for  by  plaintiff,  is  well 
stated  In  the  Banians  Case,  supra,  wherein 
this  court,  quoting  from  Sherman  &  Bedfleld 
on  Negligence,  1 186,  said: 

"The  servant's  dependent  and  inferior  posi- 
tion is  to  be  taken  into  consideration;  and  if 
the  master  gives  him  positive  orders  to  go  on 
with  the  work,  under  perilous  circumstances, 
the  servant  may  reoover  for  an  injury  thus  in- 
curred, if  the  work  was  not  obviouaty  so  danger 
ous  that  no  man  of  ordinary  prudence  would 
have  obeyed." 

Again,  the  court  said: 

"This  court  has  always  made  a  distinction 
where  the  master  or,  as  in  the  case  at  bar,  the 
vice  principal,  is  present  and  gives  directions 
to  the  servant  to  proceed  with  work  which  he 
knows  to  be  dangerous.  In  such  cases  the  mas- 
ter is  liable,  notwithstanding  the  fact  that  the 
servant  is  aware  of  the  danger,  unless  the  dan- 
ger he  is  subject  to  in  obeying  the  orders  is  so 
obvious  that  a  person  of  ordinary  prudence 
would  not  undertake  it" 

But  for  that  restriction  of  the  defense  of 
assumed  risk  to  apply  for  the  b^teflt  of  the 
servant  two  things  must  concur,  viz.,  the 
servant  must  have  been  directed  to  do  the 
particular  work  in  the  manner  in  which  he 
was  performing  it  and  the  danger  to  which 
he  is  subjected  in  obeying  the  orders  must 
not  have  been  so  obvious  that  a  person  of 
ordinary  prudence  -  would  decline  to  under- 
take the  work.  Other  cases  announcing  the 
same  rule  are  Hutchison  v.  Cobankus  Mfg. 
Co.,  112  S.  W.  899,  and  C.  &  O.  By.  Co.  v. 
Shepherd,  153  Ky.  350,  155  S.  W.  735.  The 
cases  referred  to  and  relied  upon  grow  out 
of  facts  where  the  danger  attendant  upon 
performing  the  work  in  the  manner  directed 
by  the  master  "is  somewhat  hazardous  or 
dangerous  although  not  obviously  so,  or  the 
danger  of  continuing  is  not  so  apparent  that 
a  person  of  ordinary  intelligence  would  not 
undertake  it,  and  the  servant  is  assured,  in 
substance  or  effect  by  the  master  who  is  pres-' 
ent,  that  It  is  reasonably  safe,  or  that  there 
is  no  danger,  or  is  directed  by  him  to  go  on 
with  the  work."  In  such  cases  the  servant  is 
justified  in  accepting  the  assurance  of  the 
master,  and  will  not  be  charged  with  assum- 
ing the  risk. If  Injury  occurs. 
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As  we  have  heretofore  said,  It  la  extremely 
doubtful  whether  there  Is  any  ground  for  the 
claim  In  this  case  that  plaintiff  at  the  time 
of  his  Injury  was  performing  his  work  under 
the  direction  of  the  foreman  of  the  defend- 
ant; for  it  must  be  remembered  that  the 
foreman  was  not  present  with  the  servant 
while  he  was  performing  the  work  of  going 
after  the  necessary  planks.  Neither  did  the 
foreman  instruct  blm  as  to  bow  be  should 
get  the  plank  from  one  side  of  the  boat  to 
the  other,  nor  did  he  in  any  manner  indicate 
to  plaintiff  that  he  should  overload  himself. 
On  the  contrary,  plaintiff  and  his  companion 
were  told,  according  to  the  undisputed  evi- 
dence, to  get  only  two  small  planks.  More- 
over, the  testimony  preponderates  to  the  effect 
that  plaintiff  could  have  crossed  the  boat  at 
the  rear  of  the  engine,  or,  with  slight  incon- 
venience, could  have  crossed  at  the  front  end 
of  the  boat  by  stepping  over  the  steel  rope 
which  was  not  then  in  motion,  and  passing 
under  another  In  like  condition  about  six  feet 
from  the  floor.  But,  however  this  may  be,  the 
rule  relieving  tbe  servant  from  the  assump- 
tion of  the  risk  In  such  cases,  as  we  have 
seen,  has  no  application  where  the  danger 
attendant  upon  the  work  is  so  obvious  that 
a  person  of  ordinary  prudence  would  not  have 
undertaken  it,  although  directed  to  do  so  by 
the  master.  O.  &  0.  B.  B.  Co.  v.  Shepherd, 
Adm'r,  supra;  Toler  v.  Swan-Day  Lumber 
Co.,  99  S.  W.  625,  30  Ky.  Law  Kep.  810; 
Hutchison  v.  Cohankus  Mfg."  Co.,  supra; 
Kelly  v.  Barber  Asphalt  Co.,  93  Ky.  363,  20 
S.  W.  271,  14  Ky.  Law  Bep.  356;  McOormlck 
Harvester  Co.  v.  Liter,  66  S.  W.  761,  23  Ky. 
Law  Bep.  2154;  Davis  v.  C.  &  O.  R.  R.  Co., 
166  Ky.  490,  179  S.  W.  422;  and  "White  v. 
Louisville  fias  &  Electric  Co.,  166  Ky.  499, 
179  S.  W.%8. 

In  the  Toler  Case,  the  plaintiff  was  per- 
forming his  work  in  the  immediate  presence 
and  under  the  direction  of  defendant's  man- 
ager and  foreman.  In  that  case  defendant 
was  engaged  In  the  sawmill  business,  and  a 
piece  of  timber  caught  in  one  of  the  saws. 
The  foreman  took  hold  of  It  and  directed 
plaintiff  to  open  some  clamps.  Back  of  the 
clamps  was  a  circular  saw  In  motion,  and  in 
attempting  to  do  his  work  plaintiff  came  in 
contact  with  the  saw  and  was  Injured.  He 
testified  that  be  knew  of  the  presence  of  the 
saw  and  that  It  was  running,  and  tbat  if  he 
came  in  contact  with  It  he  would  be  In- 
jured; but  he  furthermore  said  that  he  was 
unacquainted  with  the  danger  attending  the 
operation  of  sawmills.  The  court  In  denying 
the  liability  of  the  master  said: 

,  "The  accident  was  altogether  due  to  appel- 
lant's failure  to  exercise  ordinary  care  for  his 
own  safety,  and  falls  well  within  the  line  of 
Wilson  v.  Chess  &  Wymond  Co.  [117  Ky.  567, 
78  S.  W.  453],  25  Ky.  Law  Bep.  1655,  Duncan 
v.  Gernert  Bros.  &  Co.  [87  S.  W.  762],  27  Ky. 
Law  Bep.  1039,  and  other  like  cases,  holding 
that  there  can  be  no  recovery  by  a  servant  for 


injuries  received  from  obvious  danger,  when  nei- 
ther the  premises  nor  the  machinery  is  unsafe 
nor  out  of  repair." 

In  the  Hutchison  Case,  plaintiff  sustained 
his  injuries  by  his  hand  coming  in  contact 
with  a  cylinder  studded  with  sharp  teeth. 
It  was  right  In  front  of  hira,  and  he  knew  the 
liability  of  getting  hurt  If  he  came  in  con- 
tact with  it    This  court  said: 

"Besides,  it  is  not  sufficient  for  a  party  seek- 
ing damages  merely  to  state  that  he  is  inexperi- 
enced, or  that  he  did*  not  know  of  the  danger. 
There  are  some  things  which  a  man  of  maturity 
must  know.  He  must  understand  and  appre- 
ciate the  everyday  laws  of  nature.  He  must 
know,  unless  he  be  shown  to  be  of  weak  mind, 
that  fire  will  burn,  boiling  water  will  scald,  that 
a  knife  will  cat,  and  that  a  revolving  cylinder, 
with  sharp  teeth,  will  injure  the  hand  if  it  is 
permitted  to  come  in  contact  with  it" 

The  court  then  refers  to  and  quotes  from 
the  cases  of  Wilson  v.  Chess  &  Wymond  Co., 
and  Kelly  v.  Barber  Asphalt  Co.,  supra. 

In  the  last-named  case,  plaintiff  was  in- 
jured by  his  shirt  being  caught  In  a  revolving 
shaft  over  which  he  was  required  to  bend  in 
drawing  buckets  through  an  opening,  and 
the  court  said: 

"It  was  revolving  right  before  his  eyes,  which 
he  was  bound  to  see,  and  did  see,  while  he  was 
performing  his  duty.  •  *  *  It  also  conclu- 
sively appears  that  the  only  prudence  that  was 
necessary  to  be  exercised  in  reference  "to  this 
piece  of  machinery  was  to  keep  oS  of  it,  and 
that  the  common  instincts  of  safety  should  have 
suggested  to  him  to  do  tbat;  and  the  exercise 
of  ordinary  prudence  would  have  enabled  him 
to  do  that" 

In  the  White  Case,  plaintiff  sustained  his 
injuries  while  removing  a  wooden  horse 
from  near  the  edge  of  a  newly  dug  trench 
by  stepping  so  close  to  the  edge  of  the  trench 
that  the  embankment  gave  way,  causing  him 
to  fall  In  it  A  demurrer  was  sustained  to 
the  petition,  and  on  appeal  this  court,  in  af- 
firming the  judgment,  said: 

"There  is  nothing  in  the  petition  to  indicate 
that  there  was  any  hidden  or  unseen  danger  at 
tbe  point  where  appellant  alleges  he  fell  into 
the  ditch ;  on  the  contrary,  it  is  apparent  from 
the  petition  that  the  situation  there  was  open 
and  obvious,  and  whatever  danger  there  was 
could  have  been  seen  and  appreciated  by  any 
person  of  ordinary  intelligence." 

Further  along  in  the  opinion,  the  court  with 
approval,  takes  this  excerpt  from  the  case  of . 
Wilson  v.  Chess  4  Wymond  Co.,  supra: 

"As  said  by  this  court  in  the  case  of  Wilson 
v.  Chess  &  Wymond  Co.,  117  Ky.  567  [78  S.  W. 
453,  27  Ky.  Law  Bep.  1089]:  The  lowest  order 
of  intelligence  of  a  rational  man  would  have 
comprehended  that  boiling  water  would  scald  the 
flesh  if  it  came  in  contact  with  it  and  that  ice 
was  slippery.  The  conditions  were  openly  visi- 
ble to  the  laborer.  He  had  only  to  use  his  eyes 
and  his  most  common  experience  and  his  earliest 
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instincts  to  folly  Appreciate  the  danger  of  his 
position.' " 

[2]  It  is  true  that  in  the  Wilson  Case  the 
foreman  was  not  present  and  directing  how 
the  work  should  be  done.  But  if  he  had  been, 
under  the  rule  of  the  cases  referred  to,  if 
the  danger  was  so  obvious  that  a  person  of 
ordinary  prudence  would  have  seen  and  ap- 
preciated it,  the  servant  would  have  assumed 
the  risk  by  continuing  in  the  work.  The 
dangerous  nature  of  the  circular  saw  in  the 
Toler  Case,  the  shaft  in  the  Kelly  Case, 
and  the  newly  dug  ditch  in  the  White  Case, 
was  no  more  obviously  so  than  the  rapid* 
ly  moving  belt  in  this  case.  Nor  was  the 
method  of  performing  the  work  in  either 
of  those  cases  any  more  dangerous  than 
the  attempt  of  plaintiff  in  this  case  to  cross 
the  moving  belt  with  a  heavy  load  of  lum- 
ber. Suppose  that,  Instead  of  the  object 
attempted  to  be  crossed  being  a  smooth  belt, 
it  had  been  a  band  saw ;  the  danger  in  that 
case  would  have  been  different  only  in  degree 
and  not  in  kind.  The  servant  would  have 
been  no  more  likely  to  come  in  contact  with 
the  saw  in  attempting  to  step  over  it  than 
he  would  to  come  in  contact  with  the  belt 
in  undertaking  the  same  task.  In  the  one 
case  his  injuries  might  have  been  more 
severe,  but  none  the  more  certain. 

The  case  of  L.  &  N.  R.  B.  Co.  v.  Adams, 
supra,  does  not  announce  a  different  doctrine. 
In  that  case  it  is  said  that  the  master  will 
be  excused  if,  "under  all  the  facts  and  cir- 
cumstances, the  servant  knows  and  realises 
the  danger,  and  with  this  knowledge  and 
realization  voluntarily  assumes  it" 

The  plaintiff  in  this  case  ran  no  risk  of 
being  discharged  if  he  did  not  attempt  to 
cross  the  belt  with  his  load.  He  could  easily 
have  brought  the  plank  to  the  belt  and  passed 
it  over  to  his  companion  on.  the  other  side, 
admitting  that  there  was  no  other  way  by 
which  the  lumber  could  be  transferred  from 
one  side  of  the  boat  to  the  other.  But  even 
if  he  had  to  choose  between  losing  his  job 
and  incurring  the  hazard  of  almost  certain 
injury,  it  was  his  duty  to  decline  the  under- 
taking and  accept  the  consequences.  Masters 
are  not  the  insurers  of  the  safety  of  their 
servants.  They  have  a  right  to  rely  upon  the 
principle  of  self-preservation  actuating  the 
servant  In  the  performance -of  his  work,  and 
when  the  servant  disregards  that  principle 
and  blindly  engages  in  an  undertaking  which 
Is  patent,  obvious,  and  dangerous,  he  cannot 
excuse  himself  upon  the  ground  that  the 
master  alone  is  to  blame.  All  machinery  in 
operation  is  more  or 'less  dangerous  if  one 
comes  in  contact  with  It,  and  when  the  dan- 
ger is  active;  as  is  true-  with  machinery  in 
operation,  and  Is  patent  and  reasonably  cer- 
tain, the  common  instincts  of  personal  se- 
curity should  warn  even  the  ordinarily  in- 
telligent to  desist  from  an  undertaking  which 


would  bring  him  in  such  dangerous  contact 
We  think  this  case  comes  within  the  prin- 
ciple of  the  cases  to  which  we  have  referred, 
and  that  the  motion  made  by  defendant  for  a 
peremptory  Instruction  in  his  favor  should 
have  been  sustained. 

Wherefore  the  judgment  is  reversed.,  with 
directions  to  grant  a  new  trial,  and  for  pro. 
ceedlngs  consistent  herewith. 


(183  Ky.  815) 

BATES  &  ROGERS  CONST.  CO.  et  si  v. 
ALLEN. 

(Court  of  Appeals  of  Kentucky.     March  28, 
1919.) 

1.  Master  and  Servant  «=»417(7)  —  Work- 
men's Compensation  —  Review— Findings 
or  Boabd. 

Findings  of  Workmen's  Compensation 
Board  upon  disputed  facts  are  not  reviewable. 

2.  Masteb  and  Servant  <8=>417(3}4)— Work- 
men's Compensation— Findings  or  Boabd 
— Review. 

Finding  of  Workmen's  Compensation  Board 
upon  undisputed  facts  is  a  finding  of  law,  al- 
though it  may  be  styled  a  finding  of  fact,  by 
board,  and  is  reviewable  by  Court  of  Appeals. 

3.  Masteb  and  Servant  «=»418«$)— Work- 
men's Compensation  Proceedings  —  Re- 
view or  Question  or  Law. 

In  trial  of  a  common-law  case  before  a  jury, 
-where  there  is  no  dispute  as  to  the  facts,  the 
question  for  decision  is  one  of  law  for  the  court 
and  not  for  the  jury,  and  the  same  rule  is  ap- 
plicable to  compensation  cases. 

4.  Masteb  and  Servant  «=»417(3%)— Work- 
men's Compensation— Finding  or  Boabd— 
Review. 

In  view  of  Ky.  St  Supp.  1918,  f  4935,  find- 
ing of  Workmen's  Compensation  Board  as  to 
whether  employe  is  entitled  to  compensation  as 
a  matter  of  law  is  reviewable  by  Court  of  Ap- 
peals. 

5.  Master  and  Servant  <8=»398— Workmen's 
Compensation— Notice  or  Injury— Notice 
to  Foreman— "Agent  ob  Representative." 

Under  Ky.  St.  Supp.  1918,  f  4917,  provid- 
ing  that  injured  employe's  failure  or  delay  in 
giving  notice  of  injury  shall  not  bar  proceed- 
ings for  compensation,  if  it  be  shown  that  em- 
ployer, or  his  agent  or  representative,  had 
knowledge  of  the  injury,  the  knowledge  of  a 
foreman  or  boss  in  charge  of  a  crew  or  gang  of 
men  held  sufficient;  such  foreman  or  boss  be- 
ing an  "agent  or  representative"  within  the 
statute. 

6.  Master  and  Servant  <S=»89S—  Workmen's 
Compensation  —  Notice  to  Employes  — 
"Knowledge  or  the  Injury." 

Injured  employe's  statement  to  foreman 
that  he  had  been  hit  in  the  eye  was  insufficient 
to  give  the  foreman  "knowledge  of  the  injury," 
within  Ky.  St.  Supp.  1918,  g  4917,  providing 
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that  failure  or  delay  in  giving  employer  notice 
shall  not  bar  injured  employe's  right  to  com- 
pensation, if  it  be  shown  that  employer  had 
knowledge  of  the  injury. 

7.  Master  and  Servant  e=>398— Workmen's 
Compensation  —  Notice  of  Injury— "Na- 
ture and  Extent  or  the  Injury  Sustain- 
ed." 

Notice  to  employer  of  "nature  and  extent  of 
the  injury  sustained,"  under  Ky.  St.  Supp. 
1918,  55  4914,  4915,  need  not  give  a  full  or  ex- 
act description  of  the  injury,  in  view  of  sec- 
tion 4917;  notice  giving  employer  such  knowl- 
edge as  will  enable  him  to  provide  the  neces- 
sary medical  or  other  attention  that  the  nature 
or  extent  of  the  injury  demands  being  sufficient. 

8.  Master  and  Servant  «3=»398— Workmen's 
Compensation— Notice  oy  Injury— Actual 
Notice— Knowledge  of  Injury. 

Employer's  actual  knowledge  of  injury,  to 
excuse,  under  Ky.  St  Supp.  1918,  §  4917,  the 
want  of  notice  or  delay  in  giving  the  notice  re- 
quired by  sections  4914,  4915,  need  be  only 
such  knowledge  of  the  injury  as  to  apprise 
employer  of  its  nature  and  extent,  so  that  he 
may  protect  himself  by  giving  employe  the  nec- 
essary medical  attention. 

9.  Master  and  Servant  «J=»398— Workmen's 
Compensation— 'Notice  or. Injury. 

Ey.  St.  Supp.  1918,  §  4914,  requiring  notice 
to  employer  of  employe's  injury  "as  soon  as 
practicable"  after  the  happening  thereof,  to 
entitle  employe1  to  compensation,  should  be  giv- 
en a  liberal  construction,  so  as  not  to  deprive 
meritorious  claimant  of  compensation. 

10.  Master  and  Servant  «3=»398  —  Work- 
men's Compensation  —  Failure  to  Give 
Notice— Effect. 

Under  Ey.  St  Supp.  1918,  ||  4914,  4915, 
4917,  compensation  will  not  be  denied  on  ground 
of  failure  to  give,  or  delay  In  giving,  employer 
notice  of  the  injury,  where  such  failure  or  de- 
lay Is  due  to  an  honest  mistake  and  did  not 
prejudice  the  employer. 

11.  Master  and  Servant  «=>398  —  Work- 
men's Compensation— Notice— "Mistake." 

Failure  to  give  employer  timely  notice  of 
injury,  where  caused  by  addressing  notice  to 
"Mayfield,"  instoad  of  "Maysville,"  was  occa- 
sioned by  a  "mistake,"  within  Ey.  St  Supp. 
1918,  |  4917,  providing  that  delay  or  failure  to 
give  notice,  where  occasioned  by  mistake,  shall 
not  preclude  recovery  of  compensation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mis- 
take.] 

12.  Master  and  Servant  <$=>398  —  Work- 
hen's  Compensation— Notice. 

Where  injury  to  employees  eye  caused  Im- 
pairment of  the  eyesight  at  time  of  accident, 
and  was  not  aggravated  by  failure  to  receive 
prompt  medical  attention,  employe's  failure  to 
give  employer  notice  required  by  Ky.  St.  Supp. 
1918,  f  4914,  without  delay,  was  not  prejudicial 
to  employer,  and  does  not  preclude  recovery  of 
compensation,  where  such  delay  was  due  to 
mistake,  under  section  4917. 


13.  Masteb  and  Servant  «=»398  —  Work- 
men's Compensation  —  Delay  in  Giving 
Notice. 

Where  claim  of  injured  employe"  to  com- 
pensation is  meritorious,  and  employer  has 
not  been  prejudiced  by  employe's  delay  in  giv- 
ing notice  of  injury,  required  by  Ey.  St  Supp. 
1918,  ||  4914,  4915,  the  want  of  mistake  or 
reasonable  cause,  to  preclude  recovery  of  com- 
pensation under  section  4917,  should  be  very 
convincing. 

14.  Masteb  and  Servant  «=»348  —  Work- 
men's Compensation  Act  —  Construction. 

Workmen's  Compensation  Act  having  been 
primarily  intended  for  the  protection  and  bene- 
fit of  employes,  should  not  be  given  such  a 
strict  or  technical  construction  as  to  deprive 
a  meritorious  claimant  of  compensation  to 
which  he  would  have  been  entitled  if  he  had 
prosecuted  claim  with  diligence. 

Appeal  from  Circuit  Court,  Mason  County. 

Proceeding  by  Henry  Allen  under  Work- 
men's Compensation  Act  for  compensation 
for  Injury,  opposed  by  the  Bates  &  Rogers 
Construction  Company,  employer.  From 
judgment  of  circuit  court  awarding  com- 
pensation, on  appeal  by  employs  from  a  find- 
ing 'of  the  Workmen's  Compensation  Board 
denying  compensation,  the  employer  and  the 
Workmen's  Compensation  Board  appeal. 
Judgment  of  circuit  court  affirmed. 

Fred  Forcht  of  Louisville,  and  Stanley 
Reed,  of  Maysville,  for  appellants. 

Chas.  H.  Morris,  Atty.  Gen.,  and  D.  M. 
Howerton,  Asst  Atty.  Gen.,  A.  D.  Cole,  of 
Maysville,  and  Lawrence  Leopold,  of  Louis- 
ville, for  appellee. 

CARROLL,  a  J.  This  case,  under  the 
Workmen's  Compensation  Act  (Laws  1916, 
c.  33),  is  brought  here  by  the  employer,  Bates 
&  Rogers  Construction  Company,  from  the 
Mason  circuit  court  to  which  an  appeal 
was  prosecuted  from  the  decision  of  the 
Workmen's  Compensation  Board  by  the  ap- 
pellee, Henry  Allen,  who  had  been  denied 
compensation  by  the  board. 

There  is  no  dispute  about  the  facts,  which 
are  substantially  as. follows:  Henry  Allen 
was  In  the  employ  of  the  appellant  Bates  * 
Rogers  Construction  Company  at  lock  and 
dam  No.  33  on  the  Ohio  river  near  Maysville, 
Ky.,  during  the  month  of  November,  1916. 
He  went  from  Louisville,  Ey,  where  he  ob- 
tained the  employment  through  the  agency  of 
the  state  free  employment  office,  to  Maysville, 
and  about  four  days  after  he  commenced 
work  for  the  construction  company  received 
the  injury  for  which  he  claimed  compen- 
sation. 

He  testified  before  the  board  on  the  hear- 
ing of  his  claim  that  the  injury  happened  in 
this  manner: 

"Well,  I  was  tearing  up  the  dinky  track,  the 
one  the  little  engine  hauls  on,  hauls  the  cars,  and 
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working  on  a  kind  of  trestle;  the  men  would 
take  up  the  rail  and  carry  it  back,  and  where 
the  angle  iron  holds  them  together  tbey 
wouldn't  come  apart;  there  was  a  big,  heavy 
fellow,  called  Cobb,  and  he  was  hitting  on  these 
pieces  of  Iron  that  held  the  rail  together  with 
a  sledge,  to  loosen  them,  so  I  could  get  them 
apart,  and  something  flew  up  and  hit  me  in  the 
eye,  and  that's  the  way  I  got  hurt" 

Asked  as  to  whom  he  told  about  It  and 
what  occurred  afterwards,  he  testified  as  fol- 
lows: 

"A  At  that  time  there  was  several  men  knew 
I  got  hit  in  the  eye  with  something.  I  told  the 
boss  I  got  bit.  Q.  Who  was  the  boss?  A  Lit- 
tle short  fellow,  they  called  Tom— wore  a 
straight  hat  like  a  cowboy.  Q.  Do  you  know 
what  his  last  name  was?  A.,  No,  sir;  Tom  is 
all  I  know.  I  was  not  there  long  enough  to 
get  acquainted.  I  was  only  there  a  little  over 
a  week.  Q.  Was  Tom  the  man  in  charge  of 
you?  A>  Yes,  sir.  Q.  Representing  Bates  A 
Rogers  Construction  Company?  A.  He  was 
their  foreman.-  Q.  How  long  did  you  continue 
to  work  after  yon  received  this  blow  in  the  eye? 
A.  Well,  I  worked— that  was  in  the  morning, 
and  I  worked  out  that  day,  and  I  worked  the 
next  day,  and  the  next  morning  I  left;  came 
back  to  Louisville.  Q.  The  day  after  you  were 
hurt,  did  your  eye  show  any  evidence  of  being 
hurt?  A.  Well,  it  pained  me  all  the  time. 
When  It  wag  first  hurt,  I  just  thought  some- 
thing was  in  there,  and  would  work  out,  and 
quit  hurting  right  away.  I  didn't  have  any 
idea  it  would  terminate  the  way  it  did;  but 
then  it  would  feel  all  right  for  a  while,  and  com- 
mence hurting  again,  and  kept  on,  until  it  got 
inflamed,  so  I  couldn't  sleep.  Q.  Did  you  tell 
the  foreman  anything  about  it  afterwards?  A. 
Well,  the  foreman  knew  about  it;  knew  when 
I  got  hurt;  knew  the  last  day  I  worked.  Q. 
How  did  he  know  that?  A.  Well,  I  told  him, 
when  I  first  got  hit,  I  was  hit  in  the  eye  with 
something.  Q.  After  you  came  to  Louisville, 
what  did  you  do?  A.  Well,  I  came  home,  and 
after  I  went  and  came  home  I  couldn't  work, 
and  I  went  to  the  City  Hospital.  Q.  How  long 
were  you  in  the  hospital?  A.  I  judge  about  11 
days.  I  went  in  on  Monday,  and  came  out  the 
following  Sunday  week.  Q.  Mr.  Allen,  what 
was  the  condition  of  your  eye  before  you  were 
struck  with  whatever  substance  struck  you? 
A  I  had  good  eyesight.  Q.  How  is  your  sight 
in  the  injured  eye  since  that  blow?  A  Well, 
I  haven't  got  any  sight  at  all.  I  can  close  this 
eye  and  tell  light;  that's  all  I  can  see.  I 
can't  see  anything.  Q.  Do  you  know  whether 
that  condition  was  brought  about  by  this  blow 
in  your  eye?  A  Well,  I  never  had  anything 
the  matter  with  my  eye  in  my  life  until  I  got 
hit  with  that  piece,  whatever  it  was;  never 
had  any  diseases  in  my  eyes,  or  anything,  or 
any  complaint.  Q.  Now,  after  you  were  re- 
leased from  the  hospital,  what  attempt,  if  any, 
did  you  make  to  notify  Bates  A  Rogers  Con- 
struction Company  of  your  injury?  A.  Well, 
I  wrote  them,  the  best  of  my  memory,  about 
three  letters.  Q.  And  when  was  the  first  one 
that  you  wrote?  A.  Well,  it  was  before  Christ- 
mas, and  then  1  wrote  one  around  Christmas, 
and  then  I  wrote  another  letter,  I  think  a 
couple  of  weeks  after  Christmas,  and  it  came 
back.    I  wrote  to  the  wrong  place.    I  had  it 


Mayfield,  instead  of  Maysville,  and  then  I  went 
to  Bob  Lucas,  and  be  wrote  a  letter,  and  kept  a 
couple  of  letters  for  me.  Q.  There  is  an  en- 
velope; read  how  that  is  addressed.  A  Well, 
that  is  Mayfield,  Ky.;  that's  the  way  I  wrote. 
Q.  That  is  a  stamped  envelope.  A.  Yes,  sir. 
Q.  It  has  across  the  face  the  figure  of  a  hand, 
'Returned  to  the  writer  unclaimed.'  Will  yon 
file  that  as  part  of  your  deposition?  A.  Yes, 
sir.  'Law  Offices  Robt,  H.  Lucas,  310-317 
LouiBville  Trust  Building.  Louisville,  Ky.,  Jan- 
uary 30,  1917.  Bates  A  Rogers  Construction 
Co.,  Mayfield,  Ky.— Gentlemen:  1  have  been 
employed  by  Mr.  Henry  Allen  of  this  city  to 
represent  him  in  a  claim  against  you  growing 
out  of  an  injury  which  he  received  while  in 
your  employ  on  lock  and  dam  No.  33  on  or 
about  November  1,  1016.  While  engaged  in 
his  work  he  was  stjack  in  the  eye  with  a  piece 
of  steel,  which  causea  him  to  lose  the  sight  of 
his  eye.  Dr.  Wolfe,  in  the  Atherton  Building, 
this  city,  has  been  attending  him.  Kindly  in- 
vestigate this  matter  and  inform  us  whether  or 
not  we  may  expect  a  settlement  and  oblige. 
Yours  very  truly  [Signed]  Robert  H.  Lucas.' 
Q.  What  time  in  the  morning  was  it  you  got' 
hurt?  A.  Must  have  been  around  10  o'clock, 
9  or  10  o'elock.  Q.  And  you  continued  to  work 
all  that  day?  A  Until  3  that  evening.  Q.  And 
went  te  work  the  next  morning?  A  Yes,  sir; 
and  worked  until  8  the  next  evening.  Q.  How 
many  doctors  did  Bates  A  Rogers  Construction 
Company  have  at  their  camp?  A  If  they  had 
any,  I  never  saw  them*.  Q.  Did  you  ask  for  a 
doctor?  A.  I  never  heard  anybody  say  any- 
thing about  any  doctor;  I  never  heard  of  any 
doctors.  Q.  Did  you  ask  any  of  the  bosses 
for  a  doctor,  or  for  any  medicine  for  yonr  eye? 
A  No,  sir;  I  asked  one'  fellow  where  there 
was  a  hospital,  and  he  said  they  had  a  place  at 
Maysville  where  they  taken  men  who  was  sick 
and  hurt.  Q.  You  say  there  was  a  man  named 
Tom  there,  who  was  your  boss?  A  Yes,  sir; 
Tom.  Q.  Did  he  pay  you  off?  A.  I  don't  know 
— they  called  it  a  job  and  jump  job— you  can 
get  your  money  any  time.  Q.  Did  yon  go  to  the 
office  to  get  your  pay?  A.  No,  sir;  yon  had  to 
go  to  the  commissary.  Q.  You  did  that,  did 
you?  A  Yes,  sir.  Q.  Did  you  say  anything 
to  the  commissary  about  getting  hurt— about 
quitting  because  you  were  hurt?  A.  No,  sir. 
Q.  Or  the  man  at  the  office?  A.  No,  sir.  Q. 
Did  yon  tell  the  man  at  the  commissary,  or  the 
man  where  you  got  your  money,  why  you  were 
quitting?  A.  No,  sir;  never  told  anybody  but, 
the  foreman.  Q.  That  is  this  man  Tom,'  you 
don't  know  his  last  name?  A.  No,  sir;  that's 
all  I  know  him  by— Tom.  •  *  *  Q.  When 
you  read  that  notice,  yon  knew  you  were  work- 
ing under  the  Workmen's  Compensation  Act? 
A.  I  knew  I  was  working  under  the  compensa- 
tion all  the  time;  I  knew  that.  Q.  You  say 
you  wrote  three  letters  to  Bates  &  Rogers  at 
Mayfield,  Ky.?  A.  Yes,  sir.  Q.  How  did  you 
happen  to  write  it  Mayfield,  when  you  knew 
their  plant  was  located  at  Maysville?  A  I  was 
taking  Mayfleld  for  Maysville  all  the  time; 
that's  the  way  I  made  the  mistake.  I  thought 
it  was  Mayfield,  instead  of  Maysville.  Q.  What 
did  you  say  in  your  letters  to  the  Bates  & 
Rogers  Construction  Company?  A  Well,  that 
has  been  a  long  time.  I  don't  know  whether 
I  can  think  exactly,  or  not,  what  I  wrote  now. 
I  don't  hardly  think  I  could.     Q.  Well,  about 
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what  yon  said?  A.  Well,  I  know  this;  I  told 
them  I  was  hurt  there  by  being  hit  there  with 
something  in  the  eye,  and  I  lost  my  sight  out 
of  one  eye,  and  I  know  I  asked  them  if  they 
couldn't  help  me  a  little.  Q.  Was  that  the 
tenor  of  what  you  said  in  all  three  of  the  let- 
ters? A.  Yes,  sir;  just  about  the  same.  Q. 
Were  these  letters  returned  to  you?  A.  Yes, 
sir.  Q.  What  became  of  them?  A.  Well,  in 
fact,  I  never  paid  any  mind  to  them;  Lcouldn't 
say.  Q.  When  did  you  first  find  out  that  you 
had  made  a  mistake  between  Mayfield  and 
Maysville?  A.  Well,  I  never  found  that  out 
until  I  was  talking  to  Mr.  Leopold.  Q.  Did 
Mr.  Lucas  tell  you?  A.  No;  Mr.  Lucas  never 
did  know.  Mr.  Lucas  didn't  know;  he  thought 
it  was  the  same  I  did." 

John  Reed,  who  wQ  a  laborer  with 
Allen,  testified  as  follows: 

"Q.  Were  yon  up  there  wih  Henry  Allen,  the 
plaintiff  in  this  case?  A.  I  worked  with  him 
there;  yes,  sir.  Q.  Were  you  housed  in  the 
same  bunkhouse  with  Henry  Allen?  A.  Yes, 
sir.  Q.  Did  you  have  occasion  to  observe  him 
before  the  time  he  complained  of  an  accident? 
A.  Yes.  Q.  What  was  the  apparent  condition 
of  his  eye,  his  left  eye,  at  that  time?  A.  I 
didn't  see  anything  wrong  with  it.  Q.  Was 
there  any  evidence  of  redness  or  inflammation? 
A.  No.  Q.  Or  being  bloodshot  or  anything? 
A.  No.  Q.  When  was  the  first  time  you  saw 
anything  the  matter  with  his  eye,  his  left  eye? 
A.  Well,  it  was  one  evening  that,  after  our 
shift  was  out,  he  complained  of  his  eye,  and 
same  night  he  was  up  and  complained  with  it. 
Q.  Yon  didn't  see  the  accident?  A.  No;  I 
didn't  see  it,  Q.  Well,  now,  did  this  eye  ap- 
parently give  him  much  or  little  trouble  when 
you  first  saw  it?  A.  Well,  he  complained  of  it; 
I  couldn't  say  as  to  what  pain  he  Buffered  or 
what  seriousness  happened  to  his  eye,  but  he 
complained  of  it;  that's  all  I  know.  Q.  Do 
you  know  whether  he  was  able  to  sleep  that 
night  or  did  he—  A.  Well,  he  was  up  at  one 
time,  on  one  night,  there  in  the  shanty  we 
stayed  in.  I  don't  know  what  pain  tfe  suffered 
with  his  eye.  It  seemed  to  be  inflamed.  Q. 
Do  you  remember  why  he  was  not  sleeping?  A. 
Well,  be  complained  of  his  eye  is  what  he  told 
me.  Q.  Said  his  eye  hurt  so  he  was  unable  to 
sleep;  is  that  what  he  said?  A.  Yes;  said  his 
eye  hurt." 

Dr.  C.  T.  Wolfe,  who  was  a  member  of  the 
unedlcal  staff  of  the  Louisville  City  Hospital, 
testified  that  Allen  was  admitted  to  the  hos- 
pital in  the  latter  part  of  November  on  ac- 
count of  an  Injury  to  his  eye  that  had  the 
appearance  of  having  been  made  by  a  foreign 
body  or  a  blow;  that  Allen  told  him  that  the 
injury  to  his  eye  was  caused  by  a  piece  of 
metal  that  flew  from  a  sledge  or  a  piece  of 
iron  that  was  being  struck  with  it  by  a  co- 
laborer;  that  the  eyesight  was  practically 
destroyed  by  the  Injury.  He  further  testi- 
fied as  follows: 

"Q.  What  was  the  condition  of  the  eyeball? 
A.  He  had  a  lacerated  wound,  if  I  remember 
rightly,  near  the  outer  edge  of  what  we  call 
the  cornea — that  is  the  clear  part  of  the  eye. 
The  tissues  were  torn  and  lacerated,  and  it 


looked  as  though—  I  am  sure  something  did 
strike  him  in  the  eye.  Q.  Did  the  symptoms 
you  found  correspond  with  the  history  of  the 
case  as  given  to  you?  A.  Well,  the  history 
that  he  gave  me  was —  Do  you  want  me  to  tell 
you  what  he  told  me?  Q.  Yes.  A.  Told  me 
he  was  working  with  metal,  and  that  he  or  one 
of  his  fellow  workmen  were  using  a  sledge,  and 
in  his  opinion  a  piece  of  the  metal  flew  up,  as 
a  result  of  the  blow  of  the  sledge,  and  struck 
him  in  the  eye.  That's  all  I  asked  him;  didn't 
care  to  know  any  more  about  it.  Q.  What  is 
the  present  vision  of  the  eye,  do  you  know? 
A.  He  has  perception  to  light— reduced  merely 
to  telling  when  the  electric  light  is  on.  Qj  Do 
you  think  unquestionably  this  cataract  of  this 
particular  man  is  due  to  that  injury?  A.  He 
had  a  lacerated  wound,  and  in  what  we  call  the 
danger  cone,  and  it  was  of  such  character  as 
made  me  believe  that  the  cataract— formation 
of  the  cataract — was  directly  due  to  the  blow. 
Q.  That  is  your  opinion  now?  A.  That  is  my 
opinion;   yes,  sir." 

This  was  all  the  evidence- heard  by  the 
Compensation  Board,  and  It  made  the  follow- 
ing findings  of  fact : 

"(1)  The  alleged  accident  to  the  plaintiff  is 
proven  to  have  occurred  on  the  18th  or  19th 
of  November,  1916,  and  the  first  notice  of  acci- 
dent and  injury  which  defendant  received  was 
mailed  March  5,  1917.  This  notice  was  not 
given  as  soon  as  practicable  and  was  not  a 
compliance  with  section  33. 

"(2)  The  plaintiff  failed  to  show  the  alleged 
Tom'  to  be  an  agent  or  representative  of  de- 
fendant. 

"(3)  The  plaintiff  failed  to  show  that  Tom,' 
or  the  defendant,  had  knowledge  of  the  alleged 
injury. 

"(4)  Plaintiff's  failure  or  delay  in  giving  prop- 
er notice  was  not  occasioned  by  mistake  or 
other  reasonable  cause. 

"(5)  When  plaintiff  was  alleged  to  have  writ- 
ten his  letters  was  too  late  under  the  circum- 
stances to  give  the  notice  under  the  act." 

On  these'findlngs  of  fact  the  board  found 
as  a  matter  of  law  that  Allen  was  not  en- 
titled to  compensation  and  dismissed  his 
claim. 

As  the  case  turns  on  the  sufficiency  of  the 
notice  to  the  employer  of  the  Injury,  It  will 
be  necessary  to  refer  to  pertinent  sections  of 
the  Workmen's  Compensation  Law.  It  is 
provided  in  section  4914  of  volume  3,  Ken- 
tucky Statutes,  that — 

"No  proceedings  under  this  act  for  compensa- 
tion for  an  injury  or  death  shall  be  maintained 
unless  a  notice  of  the  accident  shall  have  been 
given  to  the  employer  as  soon  as  practicable 
after  the  happening  thereof  and  unless  a  claim 
for  compensation  with  respect  to  such  injury 
shall  have  been  made  within  one  year  after  the 
date  of  the  accident" 

Section  4916  provides  that — 

"Such  notice  and  such  claim  shall  be  in  writ- 
ing, and  the  notice  shall  contain  the  name  and 
address  of  the  employs  and  shall  state  in  ordi- 
nary  language  the  time,  place  of  occurrence, 
nature  and  cause  of  the  accident,  with  names  of 
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witnesses,  the  nature  and  extent  of  the  injur; 
sustained  and  the  work  or  employment  in  which 
the  employfi  was  at  the  time  engaged." 

And  In  section  4817  It  Is  provided  that— 

"Such  notice  shall  not  be  held  invalid  or  in- 
sufficient by  reason  of  any  inaccuracy  in  comply- 
ing with  section  4915  hereof  unless  it  be  shown 
that  the  employer  was  in  fact  misled  to  his  in- 
jury thereby.  Want  of  notice  or  delay  in  giving 
notice  shall  not  be  a  bar  to  proceedings  under 
this  act  if  it  be  shown  that  the  employer,  his 
agent  or  representative,  had  knowledge  of  the 
injury  or  that  such  delay  or  failure  to  give  no- 
tice was  occasioned  by  mistake  or  other  reason- 
able cause." 

In  section  4935  provision  Is  made  for  a 
review  of  the  findings  of  the  Compensation 
Board  by  an  appeal  to  the  circuit  court,  but 
this  power  of  review  is  limited*  to  determin- 
ing whether  or  not— 

"1.  The  board  acted  without  or  in  excess  of 
Its  powers.  2.  The  order,  decision  or  award 
was  procured  by  fraud.  3.  The  order,  decision 
or  award  is  not  in  conformity  to  the  provisions 
of  this  act.  4.  If  findings  of  fact  are  in  issue, 
whether  such  findings  of  fact  support  the  order, 
decision  or  award." 

At  the  very  outset  we  are  met  with  the 
contention  of  counsel  for  Bates  ft  Rogers 
Construction  Company  that  the  findings  of 
the  Workmen's  Compensation  Board  on  the 
questions  of  fact  are  supported  by  sufficient 
evidence  to  sustain  them,  and  of  course,  If 
this  contention  Is  sound,  we  are  not  at  liberty 
to  go  back  of  the  findings  of  fact  made  by  the 
board  for  the  purpose  of  determining  their 
correctness.  It  would  further  necessarily  fol- 
low from  this  that  the  ruling  of  the  board 
that  Allen  was  not  entitled  to  compensation 
should  be  sustained,  because  in  Its  findings  of 
fact  the  board  held  that  the  evidence  did  not 
show  that  "Tom"  was  the  representative  of 
the  Bates  &  Rogers  Construction  Company, 
and  besides  did  not  have  the  "knowledge  of 
the  Injury"  required  by  the  statute,  and  that 
the  delay  of  Allen  in  giving  the  statutory  no- 
tice was  not  occasioned  by  "mistake  or  other 
reasonable  cause." 

[1, 2]  We  think/  however,  counsel  miscon- 
ceives the  effect  of  the  findings  of  fact  made 
by  the  Compensation  Board.  The  rule  re- 
lied on  by  counsel  as  to  the  effect  of  the 
findings  of  fact  by  the  board  only  applies 
when  there  is  a  disputed  issue  of  fact,  and 
on  the  disputed  facts  the  board  makes  a 
finding.  If  there  is  no  issue  of  fact,  or  If  the 
facts  are  undisputed,  the  question  on  the 
facts  becomes  one  of  law,  and  the  finding 
of  the  board  is  a  finding  of  law,  and  not  of 
fact,  although  it  may  be  styled  a  finding  of 
fact  by  the  board. 

[t]  It  Is  a  familiar  principle  In  our  prac- 
tice that  when,  In  the  trial  of  a  common- 
law  case  before  a  jury,  there  Is  no  dispute 


as  to  the  facts,  the  question  for  decision  Is 
one  of  law,  to  be  made  by  the  court,  and  not 
by  the  jury,  and  we  think  the  same  rule 
should  be  applied  In  compensation  cases. 
Hochspeier  v.  Industrial  Board,  278  111.  523, 
116  N.  B.  121 .,  L.  B.  A.  1918F,  227. 

[4]  The  question,  therefore,  being  one  of 
law,  and  not  of  fact,  we  do  not  find  In  the 
Compensation  Act  anything  that  precludes 
us  from  Inquiring  into  the  correctness  of  a 
finding  of  law  made  by  the  board.  We  think 
the  right  of  the  court  to  review  It  is  author- 
ized by  that  clause  In  section  4935  of  the  stat- 
ute giving  to  the  court  authority  to  deter- 
mine whether  or  not  "(3)  the  order,  decision 
or  award  is  not  in  conformity  to  the  pro- 
visions of  this  act"  If  Allen,  on  the  un- 
disputed facts,  was  entitled  to  compensation, 
then  the  decision  of  the  board  was  not  in 
conformity  with  the  provisions  of  the  act, 
and  so  if  the  board,  .where  there  is  no  dis- 
pute as  to  the  facts,  should  allow  compensa- 
tion, the  court  could  review  its  finding  of  law. 

On  the  record  it  is  conceded  that  there 
are  only  two  questions  in  the  case  that  need 
to  be  considered.  One  Is  whether  the  Bates 
ft  Rogers  Construction  Company  bad  knowl- 
edge of  the  Injury,  and  the  other,  if  it  did 
not,  whether  the  failure  or  delay  In  giving  the 
notice  required  by  the  statute  was  occasion- 
ed by  "mistake'  or  other  reasonable  cause." 

The  statute  in  section  4914  provides,  as  we 
have  seen,  that — 

"No  proceeding  under  this  act  for  compensa- 
tion for  an  injury  or  death  shall  be  maintained 
unless  a  notice  of  the  accident  shall  have  been 
given  to  the  employer  as  soon  as  practicable' 
after  the  happening  thereof." 

It  further  provides  In  section  4915  that 
"such  claim  shall  be  In  writing."  And  It  Is 
contended  upon  the  one  side  that  the  notice 
required  by  these  provisions  of  the  statute 
was  not  given,  while  on  the  other  it  Is  In- 
sisted that  the  rights  of  Allen  were  saved 
by  section  4917,  'providing  in  part  that — 

"Want  of  notice  or  delay  in  giving  notice  shall 
not  be  a  bar  to  proceedings  under  this  act  if  it 
be  shown  that  the  employer,  his  agent  or  repre- 
sentative, had  knowledge  of  the  injury." 

It  being  conceded  that  the  employer,  Bates 
&  Rogers  Construction  Company,  did  not 
have  personal  knowledge  of  the  injury,  the 
first  question  we  may  take  up  Is:  Did  Its 
agent  or  representative  have  knowledge  of 
the  injury? 

[S]  We  think  the  evidence  Is  sufficient  to 
show  that  "Tom"  was,  within  the  meaning 
of  the  statute,  the  agent  or  representative 
of  the  Bates  ft  Rogers  Construction  Com-  • 
pany;  there  being  no  contradiction  upon 
this  point  of  the  evidence  of  Allen,  who  says 
that  "Tom"  was  the  man  In  charge  of  htm, 
representing  the  Bates  ft  Rogers  Construc- 
tion Company  as  their  foreman;  and  a  "f ore- 
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man"  or  "boss"  In  charge  of  a  crew  or  gang 
of  men  la  an  agent  or  representative  of  the 
employer,  and  his  knowledge  of  the  Injury 
has  the  same  effect  as  If  the  employer  in 
person  had  knowledge  of  It  Fell's  Case,  226 
Mass.  380,  115  N.  E.  430;  In  re  Simmons 
(1918)  117  Me.  ITS,  103  Atl.  68;  Hornbrook- 
Price  Co.  v.  Stewart  (Ind.  App.  1918)  118  N. 
E.  815;  Jollet  Motor  Co.  v.  Industrial  Board, 
280  111.  148,  117  N.  E.  423;  R.  F.  Conway  Co. 
t.  Industrial  Board,  282  111.  813,  118  N.  E. 
705;  State  ex  rel.  v.  Pennington  County, 
132  Minn.  251,  156  N.  W.  278;  In  re  Bloom, 
222  Mass.  434,  111  N.  E.  45;  Pellett  v.  In- 
dustrial Commission,  162  Wis.  596,  156  N. 
W.  956,  Ann.  Cas.  1917D,  884 ;  Parker  Wash- 
ington Co.  t.  Industrial  Board,  274  111.  498, 
118  N.  E.  976;  In  re  Murphy  and  In  re 
American  Mutual  liability  Ins.  Co.,  226 
Mass.  60,  115  N.  E.  40. 

[•]  But  we  do  not  think  that  "Tom,"  the 
foreman,'  had  the  "knowledge  of  the  injury" 
that  is  required  by  the  statute.  According 
to  the  evidence  of  Allen,  he  merely  told  the 
boss,  who  was  present  at  the  time  of  the  ac- 
cident, that  "I  got  hit"  "Well,  I  told  him, 
when  I  first  got  hit  I  was  bit  In  the  eye 
with  something."  Knowledge  by  the  fore- 
man or  employer  that  an  accident  has  hap- 
pened, or  knowledge  that  an  employe  has 
been  hit  with  something  as  a  result  of  the 
accident  is  not  "knowledge  of  the  injury." 
An  employe  might  meet  with  an  accident  he 
might  get  hit  with  something,  and  the  em- 
ployer or  his  agent  or  representative  might 
have  actual  knowledge  of  the  fact  that  an  ac- 
cident had  happened,  and  that  an  employe 
got  hit  with  something  as  a  result  thereof; 
but  this  would  not  convey  to  him  the  knowl- 
edge of  the  injury  contemplated  by  the  stat- 
ute. 

[7]  The  purpose  of  the  statute  was  that 
knowledge  of  the  injury  by  the  employer  or 
bis  agent  or  representative  should  dispense 
with  the  necessity  for  giving  the  written  no- 
tice required  when  the  employer  or  his  agent 
or  representative  did  not  have  personal 
knowledge  of  the  injury.  If  the  written  no- 
tice is  given,  the  statute  provides  that  It 
shall  state  the  "nature  and  extent  of  the  In- 
jury sustained,"  although  this  does  not  mean 
that  the  full  or  exact  nature  or  extent  of  the 
injury  shall  be  brought  to  the  knowledge  of 
the  employer,  his  agent  or  representative, 
but  only  that  he  should  have  such  knowl- 
edge of  its  nature  and  extent  as  would  en- 
able him  to  take  such  steps  as  might  be 
deemed  prudent  or  advisable  to  provide  the 
necessary  medical  or  other  attention  that 
•  the  nature  or  extent  of  the  injury  seemed  to 
demand.  We  say  this  because  it  is  provided 
in  section  4917  that  the  written  notice  shall 
not  be  held  invalid  or  insufficient  by  reason 
of  any  Inaccuracy,  unless  it  be  shown  that 
the  employer  was  in  fact  misled  to  his  In- 
Jury  thereby. 


[I]  We  therefore  think  that  the  actual  no- 
tice that  may  take  the  place  of  a  written  notice 
should  be  sufficient  to  convey  to  the  employ- 
er the  same  knowledge  of  the  Injury  that 
would  be  required  if  a  written  notice  was 
given.  Looking  at  the  matter  from  this 
standpoint  our  opinion-  is  that  mere  knowl- 
edge on  the  part  of  the  employer  that  his 
employe  has  been  hit  with  something,  or 
that  an  accident  of  some  kind  has  happened, 
is  not  "knowledge  of  the  injury,"  within  the 
meaning  of  the  law.  An  employe  might  get 
hit  and  not  sustain  any  injury,  or  he  might 
get  hit  and  sustain  an  injury  so  trifling  as 
that  no  medical  or  other  attention  would 
be  needed,  or  he  might  get  hit  and  receive 
such  an  injury  as  that  attention  and  treat- 
ment would  be  required.  The  notice  is  in- 
tended for  the  protection  of  the  employer  as 
well  as  the  benefit  of  the  employe,  and  it 
must  be  of  such  fullness  and  sufficiency  as  to 
apprise  the  employer  of  its  nature  and  ex- 
tent, so  that  he  may  for  his  own  protection, 
as  well  as  the  benefit  of  the  employe,  do 
whatever  seems  necessary  under  the  circum- 
stances to  save  himself  as  well  as  he  can 
from  further  loss  or  cost  on  account  of  the 
injury. 

In  Bushnell  v.  Industrial  Board  of  Illinois, 
276  111.  262,  114  N.  E.  496,  it  appears  from 
the  opinion  that  an  employe  was  engaged  in 
tearing  up  a  floor.  He  was  using  a  pick, 
one  end  of  which  he  stuck  under  the  floor, 
and  the  floor  was  raised  and  torn  up  by 
putting  his  foot  on  the  other  end  of  the 
pick  and  giving  the  handle  a  pull.  In  some 
manner  the  pick  slipped,  and  he  twisted  his 
leg,  sustaining  an  injury.  The  injury  was 
apparently  slight  at  first  No  formal  notice 
of  the  accident  was  given.  Two  conversa- 
tions with  the  foreman  were  relied  upon  as 
dispensing  with  formal  notice.  On  the  fol- 
lowing day  the  foreman  noticed  the  em- 
ploye limping,  and  asked  as  to  what  was 
the  matter.  The  employe  replied  that  he 
had  hurt  his  leg  in  tearing  up  the  floor. 
Some  days  later  the  foreman  again  noticed 
that  the  employe  was  limping,  and  again 
asked  him  as  to  what  was  the  trouble.  On 
this  occasion  the  employe  stated  that  he  had 
a  "game  leg."  It  was  not  claimed  that  in 
either  of  the  conversations  it  was  intimated 
that  the  injury  was  serious,  or  that  the  fore- 
man had  any  knowledge  of  the  facts  or  cir- 
cumstances of  such  injury,  other  than  that 
obtained  from  these  conversations,  and  the 
court  said: 

"We  think  it  is  both  the  spirit  and  intention 
of  the  act  that  the  employer  Bhall  have  notice, 
either  by  formal  notice  or  knowledge  of  such 
facts  and  circumstances  of  the  accident  as  will 
apprise  him  that  his  employe  has  sustained  in- 
juries of  such  a  Character  as  to  entitle  him  to 
compensation  under  the  act,  and  that  he  may 
reasonably  expect  that  such  claim  will  be  made. 
•  *  *  The  mere  fact  that  Stewart  [the  in- 
jured employe]  told  the  foreman,  in  response  to 
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the  question  as  to  what  caused  him  to  limp, 
that  he  had  wrenched  bis  leg  in  attempting  to 
tear  up  the  floor,  without  making  any  claim 
for  compensation  for  such  injury,  or  suffering 
any  interruption  of  his  work,  was  not  sufficient 
notice  of  the  facts  and  circumstances  of  the  ac- 
cident to  entitle  him  to  compensation  under  the 
provisions  of  section  24  of  that  act,  without  the 
giving  of  any  other  notice." 

The  remaining  question  Js:  Did  Allen 
give  to  bis  employer  notice  of  the  accident 
and  injury  within  the  time  and  manner  re- 
quired by  the  statute,  or,  if  not,  was  his  de- 
lay or  failure  to  give  the  notice  occasioned 
by  mistake  or  other  reasonable  cause? 

It  will  be  observed  that  the  statute,  In 
section  4914,  provides  that  "no  proceeding 
under  this  act  for  compensation  for  an  In- 
Jury  or  death  shall  be  maintained  unless  a 
notice  of  the  accident  shall  have  been  given 
to  the  employer  as  soon  as  practicable  after 
the  happening  thereof,"  and  limits  the  time 
in  which  the  notice  may  be  given  to  one 
year  after  the  date  of  the  accident;  and  in 
section  4915  there  is  specified  what  the  no- 
tice shall  contain ;  and  further  it  is  provided 
in  section  4917  that  the  notice  shall  not  be 
Invalid  or  insufficient  because  of  a  failure 
to  describe,  as  required  by  section  4915,  the 
time,  place,  nature,  and  cause  of  the  acci- 
dent, and  the  nature  and  extent  of  the 
injury,  unless  It  be  shown  "that  the  employ- 
er was  in  fact  misled  to  his  injury  thereby," 
and  further  provided  that  the  giving  of  the 
notice  will  be  excused  if  the  delay  or  failure 
to  give  It  was  "occasioned  by  mistake  or 
other  reasonable  cause." 

Looking,  now,  to  the  facts,  it  is  not  con- 
tended that  the  letters  written  by  Allen  or 
the  letter  written  by  Robert  H.  Lucas  did  not 
sufficiently  comply  with  the  statutory  re- 
quirement as  to  written  notice,  but  insisted, 
first,  that  Allen  did  not  give  the  notice  "as 
soon  as  practicable"  after  the  injury;  and, 
second,  that  his  conduct  In  addressing  the 
letters  to  Mayfleld,  Ky.,  In  place  of  Mays- 
ville,  Ky.,  was  not  "occasioned  by  mistake  or 
other  reasonable  cause." 

Allen  received  the  injury  for  which  he  ask- 
ed compensation  in  the  latter  part  of  Novem- 
ber, 1916,  and  his  first  letter  Informing  his 
employer  of  the  accident  and  injury  was  writ- 
ten before  Christmas,  1916,  the  second  about 
Christmas,  and  the  third  a  few  weeks  after 
Christmas,  while  the  letter  of  Lucas  was 
written  on  January  SO,  1917.  Not  receiving 
any  answer  to  either  of  these  letters,  because 
tbey  had  been  sent  to  the  wrong  address, 
Allen  placed  the  matter  in  the  hands  of  Mr. 
Leopold,  who  gave  the  Bates  &  Rogers  Con- 
structlon  Company,  on  March  5, 1917,  a  suffi- 
cient notice,  and  in  June,  1917,  the  matter 
was  heard  and  disposed  of  by  the  board. 

Allen,  of  course,  kuew  the  nature  of  bis 
injury  a  few  days  after  it  was  received,  and 
bow  it  happened,  and  was  fully  advised  of 
the  extent  of  It  when  he  left  the  hospital  In 


December,  and  within  a  few  days  after  leav- 
ing the  hospital  he  attempted  to  give  to  Ms 
employer  the  notice  required  by  the  statute, 
but  In  place  of  sending  this  notice  to  Mays- 
ville,  where  his  employer  was  located,  he 
sent  it  to  Mayfleld.  That  Allen  did  attempt  In 
good  faith  to  give  the  notice  was  clearly  es- 
tablished by  the  undisputed  facts.  Upon 
failing  to  receive  an  answer  to  his  first  letter, 
he  sent  another,  and,  not  getting  an  answer  to 
this,  wrote  yet  another,  to  which  he  received 
no  answer  and  then  put  the  matter  in  the 
hands  of  his  attorney,  Lucas,  who  also  at- 
tempted in  good  faith  to  give  the  notice. 

[I]  The  words  "as  soon  as  practicable" 
should  be  given  a  liberal  construction,  so  as 
not  to  defeat,  without  Just  cause,  the  com- 
pensation to  which  a  meritorious  claimant  is 
entitled,  and  when  a  claimant,  acting  in 
good  faith,  attempts  to  give  the  notice  very 
shortly  after  he  learns  the  nature  and  extent 
of  his  injury,  and  within  the  year,  he  should 
not  be  denied  compensation,  unless  it  appears 
that  the  employer  "was  in  fact  misled  to  his 
injury"  by  the  failure  -to  receive  earlier  no- 
tice, and  there  is  no  fact  or  circumstance  in 
this  record  conducing  to  show  that  the  delay 
in  giving  the  notice  prejudiced  in  any  manner 
the  rights  of  the  Bates  &  Rogers  Construction 
Company. 

Where  a  notice  is  not  given  "as  soon  as 
practicable,"  but  the  failure  to  give  it  "as 
soon  as  practicable"  is  caused  by  "mistake 
or  other  reasonable  cause,"  this  excuses  the 
failure  to  give  the  notice  "as  soon  as  practi- 
cable," and  therefore,  in  considering  the  ques- 
tion whether  a  notice  was  given  "as  soon  as 
practicable,"  and  an  excuse  is  offered  for' 
this  failure,  it  becomes  important  to  inquire 
into  the  sufficiency  of  the  excuse,  so  that  it 
may  be  determined  whether  or  not  the  failure 
to  give  the  notice  "as  soon  as  practicable" 
was  occasioned  by  "mistake  or  other  reason- 
able cause,"  and  also'  whether  the  employer 
was  prejudiced  by  the  delay. 

[10]  Where  the  employer  Is  not  prejudiced 
by  the_  failure  to  give  the  notice  at  as  early 
a  date'  as  it  might  have  been  or  should  have 
been  given,  and  where  the  failure  to  give  It 
sooner  was  occasioned  by  an  honest  mistake 
on  the  part  of  the  employe,  we  do  not  think 
a  fair  consideration  of  the  statute  warrants 
the  rejection  of  the  employe's  claim  for  com- 
pensation solely  on  account  of  the  delay  In 
giving  notice.  It  is  only  Important  that  the 
employer  should  have  notice  of  the  injury 
as  soon  as  practicable,  in  order  that  he  may 
have  opportunity  to  investigate  the  cause  of 
the  injury,  as  well  as  tho  nature  and  extent 
of  It,  and  take  such  action  as  be  may  think 
advisable  to  protect  his  interest;  and  if  it 
was  made  to  appear  that  the  employer's 
rights  were  prejudiced  by  the  failure  to  give 
the  notice  at  an  earlier  date  than  it  was  giv- 
en, it  would  require  stronger  evidence  to  sup- 
port the  excuse  for  the  failure  or  delay  in 
giving  it  than  should  be  required  when  the 
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delay  did  not  occasion  any  Injury  to  the  em- 
ployer, or  In  any  manner  prejudice  bis  in- 
terest 

But  in  this  case  there  Is,  as  we  have  said, 
no  suggestion  that  the  employer  was  preju- 
diced by  the  delay  in  giving  the  notice,  or 
that  the  Injury  to  Allen's  eye  was  aggravated 
by  neglect  or  failure  to  receive  proper  medical 
attention.  Dr.  Wolfe  testifies  that  the  Injury 
to  his  eye  was  of  such  a  nature  that  the 
impairment  of  his  eyesight  was  brought  about 
Immediately  upon  its  happening. 

[11,12]  Under  the  circumstances  of  this 
case  we  are  of  the  opinion  that  the  delay  In 
giving  the  notice  sooner  was  caused  by  mis- 
take within  the  meaning  of  the  statute,  and 
that  a  fair  construction  of  the  act  did  not 
warrant  the  rejection  by  the  board  of  Allen's 
claim  for  compensation  upon  the  ground  of 
his  delay  In  giving  the  notice. 

[IS]  The  right  to  defeat  it  is  rested  entire- 
ly upon  the  legal  ground  that'  notice  was  not 
given  as  required  by  the  statute;  and  where 
the  claim  is  meritorious,  and  the  employer 
has  not  been  prejudiced  by  the  delay,  the 
want  of  mistake  or  reasonable  cause  that 
would  be  sufficient  to  excuse  the  giving  of  the 
notice  sooner  should  be  very  convincing,  to 
authorize  the  rejection  of  the  claim. 

[14 J  The  law  was  primarily  intended  for 
the  protection  and  benefit  of  employes,  and 
its  beneficent  purpose  should  not  be  defeated 
by  a  strict  or  technical  construction  that 
would  deprive  the  employe  of  the  compensa- 
tion to  which  he  wonld  clearly  be  entitled 
without  contest  if  be  had  prosecuted  his 
claim  with  diligence.  Illustrative  cases  on  the 
disposition  of  the  court  to  support  this  view 
are  Donahue  v.  Sherman's  Sons  Co.,  30  R.  I. 
878,  96  Atl.  109,  L.  R.  A.  1917A,  76,  Schmidt 
v.  O.  K.  Baking  Co.,  90  Conn.  217,  96  Atl. 
963;  Pellett  v.  Industrial  Commission,  162 
Wis.  696,  166  N.  W.  956,  Ann.  Cas.  1917D, 
884;  Frankfort  General  Insurance  Co.  v. 
Milwaukee,  164  Wis.  77,  159  N.  W.  681; 
Bloom's  Case,  222  Mass.  434,  111  X.  Ev  45; 
Knoll  v.  Salina,  98  Kan.  428,  157  Pac.  1167; 
A.  Breslauer  Co.  v.  Industrial  Commission, 
167  Wis.  202, 167  N.  W.  256;  Smith  v.  Solvay 
Process  Co.,  100  Kan.  40,  163  Pac.  645. 

Wherefore  the  Judgment  of  the  circuit  court 
Is  affirmed. 


(183  Ky.  899) 

EMPIRE  COAL  MINING  CO.  et  al  v.  EM- 
PIRE COAL  CO. 

(Court  of  Appeals  of  Kentucky.     March  28, 
1919.) 

1.  Mines  and  Minerals    «=>58— Cancella- 
tion  or  Coax  Mine  Lease— Sufficiency  of 
'  Evidence. 

In  leasee  company's  suit  to  recover  posses- 
sion of  coal  mines,  under  its  lease,  defense  being 
that  lease  had  been  canceled,  evidence  held  to 


show  no  effective  cancellation,  bnt  at  most  a 
conditional  cancellation  never  carried  out. 

2.  Estoppel  «=>93(6)  —  Estoppel  in  Pais 
against  Lessee  —  Improvements  under 
Claim  of  Right. 

A  lessee  who  stands  by  and  sees  another 
purchase  land  and  enter  upon  it  nnder  claim  of 
right,  and  permits  him  to  make  expenditures  or 
improvements  under  circumstances  calling  for 
notice  or  protest,  cannot  afterwards  assert  his 
own  title  against  such  person. 

3.  Estoppel  «3=>98(8)  —  Estoppel  in  Pais 
against  Lessee— Improvements  by  Pub- 
chasers— Knowledge. 

Where  purchasers  of  coal  mines  had  actual 
and  constructive  knowledge  of  a  subsisting  lease 
to  a  company,  and  knew  company  was  asserting 
its  claim  prior  to  time  they  made  improvements, 
lessee  company  is  not  estopped  to  claim  under 
its  lease  on  any  ground  it  permitted  purchas- 
ers to  make  valuable  improvements  without  as- 
serting claim. 

4.  Corporations  <8=»404(1)  —  Authority  of 
Vice  President  and  Manager— Disposi- 
tion or  Assets. 

Ordinarily,  the  vice  president  and  general 
manager  of  a  corporation  is  without  authority 
to  sell  or  dispose  of  all  its  assets. 

5.  Corporations  <9=410  —  Authority  or 
Vice  President— Sales— Terms. 

The  actual  authority  of  the  vice  president 
and  general  manager  of  a  company  leasing  coal 
mines  to  sell  the  lease,  the  company's  sole  as- 
set, for  cash,  did  not  carry  with  it  authority 
to  sell  for  anything  less  than  cash. 

6.  Principal  and  Agent  «3=>116(1),  147(2)— 
Secret  Instructions— Inquiry  as  to  Real 
Authority. 

Where  agent  is  acting  within  scope  of  ap- 
parent authority,  secret  instructions  are  not 
binding  on  person  with  whom  he  deals,  bnt 
where  transaction  was  not  within  his  apparent 
authority,  persons  dealing  with  him  were  put 
on  inquiry  as  to  his  real  authority. 

7.  Corporations  «=>422(5)  —  Representa- 
tion by  Vice  President— Estoppel. 

Company  leasing  coal  mines,  lease  being 
its  sole  asset,  heid  not  estopped,  as  against 
purchasers  of  property,  to  claim  under  lease 
because  its  vice  president  and  general  manager, 
vested  with  authority  to  sell  lease  for  cash 
alone,  represented  to  purchasers  of  property 
from  others  that  title  was  perfect. 


Appeal  from  Circuit  Court,  Christian 
County. 

Suit  by  the  Empire  Coal  Company  against 
the  Empire  Coal  Mining  Company  and  oth- 
ers. From  the  judgment,  defendants  appeal. 
Affirmed. 

Caldwell  &  Greer,  of  Madlsonvllle,  Ed- 
munds &  Stites  and  Thos.  N.  Greer,  both 
of  Hopklnsvllle,  and  Laffoon  &  Waddlll,  of 
Madlsonvllle,   for   appellants. 
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Trimble  &  Bell  and  Breathitt,  Allensworth 
&  Breathitt,  all  of  Hopkinsvllle,  for  appel- 
lee. 

CLAT,  C.  The  Empire  Coal  &  Coke  Com- 
pany was  the  owner  of  1,200  acres  of  coal 
mining  lands  In  Christian  county.  In  March, 
1911,  it  leased  the  property  to  the  Empire 
Coal  Company  for  a  period  of  10  years,  and 
the  lease  was  recorded  In  the  county  court 
clerk's  office  of  Christian  county.  The  Empire 
Coal  Company  was  a  corporation  organized  by 
Tom  and  A.  V.  Rutland,  who  were  brothers 
and  owned  all  of  the  stock  except  one  share. 
Tom  was  the  president,  and  A.  V.,  the  vice 
president  and  general  manager.  In  July, 
1915,  C.  N.  Bryan,  who  resided  in  Nashville, 
Tenn.,  arranged  with  the  officers  of  the  Em- 
pire Coal  &  Coke  Company  to  purchase  the 
property  for  $15,000,  to  be  paid  In  cash  up- 
on delivery  of  the  deed.  Bryan  arranged 
with  A.  V.  Rutland  to  assist  him  in  making 
the  sale  of  the  property,  with  the  under- 
standing that  they  were  to  share  In  the  prof- 
its. Bryan  traded  the  property  to  H.  Cohen 
for  a  stock  of  furniture  In  Nashville.  At 
this  time  Bryan  had  no  title.  Subsequently, 
Cohen,  for  reasons  not  necessary  to  state, 
refused  to  consummate  the  trade,  and  the 
sale  was  abandoned. '  Thereupon  Bryan  en- 
deavored to  find  arfother  purchaser,  and  with 
that  end  In  view  approached  a  lawyer  by 
the  name  of  G.  Bibb-  Jacobs.  Through  Ja- 
cobs' efforts,  J.  D.  Hutton,  a  Tennessee  bank- 
er, became  interested.  Jacobs  and  Hutton 
then  went  to  Empire  to  look  at  the  property. 
They  spent  the  night  with  A.  V.  Rutland. 
After  supper,  Neal  Rutland,  a  brother  of 
A.  V.  Rutland,  says  that  he  told  Hutton  and 
Jacobs  that  they  were  operating  the  mine 
under  a  10-year  lease.  He  Is  corroborated 
by  Mrs..  A.  V.  Rutland.  Hutton  denies  that 
this  statement  was  made,  but  admits  that 
he  may  be  mistaken.  Jacobs  does  not  deny 
that  the  conversation  took  '  place.  There- 
after further  negotiations  took  place,  be- 
tween Hutton  and  Jacobs  on  the  one  hand 
and  Bryan  on  the  other,  by  which  Hutton 
was  to  purchase  a  half  Interest  in  the  prop- 
erty for  $12,500  in  cash,  or  its  equivalent, 
and  $25,000  of  the  preferred  stock  of  the 
First  Amortization  Mortgage  &  Bond  Com- 
pany, and  Jacobs  was  to  purchase  the  oth- 
er half.  However,  Jacobs  had  an  under- 
standing with  Bryan,  by  which  he  was  not 
to  pay  his  full  half  of  the  purchase  price. 
Of  this  sum,  the  Empire  Coal  &  Coke  Com- 
pany was  to  receive  $15,000  In  cash,  and  the 
Empire  Coal  Company,  the  lessee,  $12,500 
in  cash.  Bryan  prepared  a  deed  from  him- 
self, conveying  the  property  to  Hutton  and 
Jacobs.  The  consideration  expressed  in  the 
deed  was  $5,000  cash  and  two  notes  for  $5,- 
000  each,  due,  respectively,  In  six  and  nine 
months,  with  a  lien  on  the  property  to  secure 
their  payment,  and  other  valuable  consid- 
erations.    When   this   deed  was  prepared, 


Bryan  was  unable  to  go  from  Nashville  to 
Shelbyville,  the  home  of  Hutton,  and  sent 
A.  V.  Rutland  there  for  the  purpose  of  clos- 
ing the  deal.  At  the  same  time,  Bryan  told 
Rutland  to  deliver  the  deed  upon  the  deliv- 
ery to  him  of  the  following  money  and  se- 
curities, a  list  of  which  was  Indorsed  on  an 
envelope  which  Rutland  carried  with  him: 
Cash  In  a  check,  $5,000;  notes,  $10,000; 
Hutton's  preferred  stock,  $25,000;  Jacobs' 
common  stock,  $17,500 — a  total  of  $57,500. 
This  memorandum  was  shown  to  Hutton, 
and  upon  the  delivery  of  the  deed  the  Items 
contained  In  the  memorandum  were  deliver- 
ed to  Rutland.  Hutton  and  Jacobs  say  that 
prior  to  closing  the  trade  they  inquired  of 
Rutland  as  to  the  condition  of  the  title,  and 
he  replied  that  there  was  not  a  flaw  In  the 
title.  At  the  same  time,  Hutton  and  Jacobs 
employed  A.  V.  Rutland  as  their  general 
manager  to  run  the  mines,  and  agreed  to 
pay  him  a  salary  of  $300  a  month,  with 
house  rent  and  fuel  free.  A.  V.  Rutland 
then  returned  to  Nashville  and  delivered  the 
consideration  to  Bryan.  Bryan  then  had 
no  title  to  the  property,  but  collected  the 
check  and  discounted  the  two  notes  and 
paid  the  Empire  Coal  &  Coke  Company  for 
the  property.  Thereupon  the  Empire  Coal 
&  Coke  Company  executed  to  Bryan  a  deed 
subject  to  the  lease  In  favor  of  the  Empire 
Company.  The  latter  deed,  together,  with 
the  deed  from  Bryan  to  Hutton  and  Jacobs, 
was  taken  to  Christian  county  and  recorded. 
Hutton  and  Jacobs  then  took  charge  of  the 
mine,  and  A.  V.  Rutland  proceeded  to  man- 
age it  until  the  following  April,  when  he 
resigned.  After  taking  possession,  Hutton 
and  Jacobs  spent  several  thousand  dollars  in 
buying  new  equipment  for  the  mine.  Aft- 
er the  sale,  Bryan  wanted  to  pay  Tom  Rut- 
land in  securities,  but  the  latter  refused  to 
receive  them.  Subsequently  Bryan  sold  some 
of  the  Amortization  stock  and  paid  to  the 
Empire  Company  $3,500,  and  assigned  to  it 
a  lien  note  for  $1,000.  Subsequently  Hutton 
and  Jacobs  organized  two  corporations, 
known  as  the  Empire  Coal  Mining  Company 
and  the  Empire  Coal  &  Land  Company. 

This  suit  was  brought  by  the  Empire  Coal 
Company  against  the  Empire  Coal  Mining 
Company,  the  Empire  Coal  &  Xand  Company, 
Hutton,  Jacobs,  and  Bryan,  for  the  purpose 
of  recovering  possession  of  the  coal  mines. 
Subsequently  the  case  was  transferred  to 
the  equity  side  of  the  docket,  and  plaintiff 
amended  his  petition  and  asked  the  recov- 
ery of  whatever  sum  might  be  found  due  it 
under  Its  lease,  and  that  it  be  awarded  a 
lieu  on  the  property  to  secure  its  payment. 
On  final  hearing,  the  chancellor  gave  judg- 
ment against  Bryan  for  $8,000.  He  further 
held  that  A.  V.  Rutland,  who  owned  one- 
half  of  the  stock  of  the  Empire  Coal  Com- 
pany, bad  so  conducted  himself  that  he  was 
estopped  from   receiving  any  benefit  from 
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the  Empire  mines,  or  any  judgment  against 
'  the  defendants,  but  that  Tom  'Rutland,  who 
awned  the  other  half  of  the  stock,  was  not 
estopped,  and  decreed  that  the  Empire  Coal 
Company  was  entitled  to  recover,  for  the 
ase  and  benefit  of  Tom  Rutland,  the  sum 
of  $4,000,  which  was  adjudged  a  Hen  on 
ihe  property.  From  this  judgment,  the  de- 
fendants appeal. 

[1]  It  Is  first  Insisted  that  the  court  err- 
ed in  not  holding  that  the  lease,  under  which 
the  Empire  Coal  Company  claimed,  was  can- 
celed and  annulled,  and  that  the  Empire 
Coal  Company  was  looking  to  Bryan  for 
whatever  part  of  the  purchase  money  re- 
mained unpaid.  With  this  contention  we 
cannot'  agree.  Fairly  considered,  the  evi- 
dence shows  that  the  cancellation  of  the 
Jease  was  made  for  the  sole  purpose  of  car- 
rying out  the  sale  to  Cohen  and  was  not 
Intended  to  be  effective  unless  that  trade  was 
consummated.  In  making  the  purchase, 
Hutton  and  Jacobs  did  not  know  of,  or  rely 
upon  the  cancellation  of  the  lease.'  Hence, 
when  the  sale  was  abandoned,  the  condition 
on  which  the  cancellation  was  to  take  effect 
never  occurred.  The  parties  were  restored 
to  their  former  position,  and  the  rights  of 
the  Empire  Coal  Company  were  in  no  wise 
affected. 

Nor  is  there  any  merit  in  the  contention 
that  the  Empire  Coal  Company  had  aban- 
doned its  rights  under  the  lease,  or  that  the 
lease  was  of  no  value.  It  had  a  valid,  sub- 
sisting lease,  and  was  endeavoring  at  all 
times  to  get  the  sum  of  $12,500  therefor. 
Hutton  and  Jacobs  were  willing  to  pay  at 
least  $57,500  in  cash  and  securities  for  the 
fee  to  the  property.  The  chief  value  of  the 
property  consisted  in  the  right  to  mine  the 
coal.  That  being  true,  it  cannot  be  said  that 
the  lease,  which  conferred  this  right,  was 
worthless. 

[2,  3]  But  it  is  Insisted  that  the  Empire 
Coal  Company  is  estopped  from  claiming 
under  its  lease  because  it  stood  by  and  per- 
mitted Hutton  and  Jacobs  to  make  valuable 
Improvements  on  the  property  without  as- 
serting its  claim.  Of  course  one  who  stands 
by  and  sees  another  purchase  land  or  enter 
upon  it  under  a  claim  of  right,  and  permits 
such  other  to  make  expenditures  or  improve- 
ments under  such  circumstances  as  would 
call  for  notice  or  protest,  cannot  afterwards 
assert  his  own  title  against  such  person. 
10  R.  C.  L.  {  97,  p.  782.  But  a  careful  con- 
sideration of  the  record  convinces  us  that 
the  facts  of  this  case  do  not  bring  It  within 
the  foregoing  rule.  Here,  Hutton  and  Ja- 
cobs had  both  actual  and  constructive  knowl- 
edge of  the  lease,  and  it  is  equally  clear  that 
they  knew  that  the  Empire  Coal  Company 


was  asserting  its  claim  prior  to  the  time 
the  Improvements  were  made. 

[4-7]  Another  ground  of  estoppel  relied  on 
Is  the  fact  that  A.  V.  Rutland,  the  vice  pres- 
ident and  general  manager  of-  the  Empire 
Coal  Company,  represented  that  the  title  to 
the  property  was  perfect  With  respect  to 
this  contention,  our  conclusions  may  be  stat- 
ed as  follows:  A.  V.  Rutland  went  to  Shel- 
byvllle  as  the  agent  or  representative  of 
Bryan  for  the  purpose  of  delivering  the  deed 
and  receiving  the  consideration.  It  is  not 
clear  that  Jacobs  and  Huttdn  then  knew 
that  he  was  the  vice  president  and  general 
manager  of  the  Empire  Coal  Company,  or 
relied  upon  his  authority  to  make  represen- 
tations on  behalf  of  that  company.  But,  If 
we  go  further  and  assume  that  they  relied 
upon  his  statements  because  they  knew  that 
he  was  the  vice  president  and  general  man- 
ager of  the  Empire  Coal  Company,  it  remains 
to  determine  whether  the  facts  are  sufficient 
to  work  an  estoppel.  The  leasehold  was 
practically  all  the  property  the  Empire  Coal 
Company  owned.  Ordinarily,  the  vice  pres- 
ident and  general  manager  of  a  corporation 
is  without  authority  to  sell  and  dispose  of  all 
Its  assets.  Hence  such  an  act  is  not  within 
the  apparent  scope  of  his  authority.  Elk 
Valley  Coal  Co.  v.  Thompson,  150  Ky.  614, 
150  S.  W.  817.  The  only  actual  authority 
A.  V.  Rutland  had  was  to  sell  the  lease  for 
cash,  and  this  authority  did  not  carry  with 
it  authority'  to  sell  for  anything  less  than 
cash.  White  Plains  Coal  Co.  v.  Teague,  163 
Ky.  110,  173  S.  W.  360.  Of  course,  where 
an  agent  Is  acting  within  the  scope  of  his 
apparent  authority,  secret  instructions  are 
not  binding  on  the  person  with  whom  he 
deals,  but  where  the  transaction,  as  here, 
was  not  within  the  apparent  authority  of 
the  agent,  Hutton  and  Jacobs  were  put'  on 
inquiry  as  to  his  real  authority.  21  E.  O. 
L.  i  84,  p. '855.  Had  they  pursued  this  In- 
quiry, they  would  have  learned  Rutland's  ac- 
tual Instructions,  and  are  therefore  bound 
by  them.  Having  authority  to  transfer  the 
lease  only  for  cash,  and  Hutton  and  Ja- 
cobs being  charged  with  knowledge  of  this 
limitation,  it  was  certainly  not  within  the 
power  of  Rutland  to  accomplish  by  indirec- 
tion what  he  could  not  accomplish  directly. 
Under  the  circumstances,  we  conclude  that 
It  was  not  within  the  scope  of  Rutland's  ap- 
parent authority,  as  the  vice  president  and 
general  manager  of  the  Empire  Coal  Com- 
pany, to  represent  that  the  title  to  the  prop- 
erty covered  by  the  lease  was  perfect,  and 
thereby  estop  that  company  from  asserting 
its  claim  under  the  lease. 

Judgment  affirmed. 
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TURNER,  DAY  &  WOOLWORTH  HANDLE 
C50.  v.  ALLEN. 

(Court  of  Appeals  of  Kentucky.    Jan.  28,  1919. 
Rehearing  Denied  March  11,  1919.) 

1.  Masteb  and  Sebvant  ©=235(7)  —  Action 
fob  Injuries— Contbibutoby  Negligence. 

In  action  by  servant  for  injuries  sustained 
while  operating  a  lathe  turning  timber,  cut  into 
proper  length,  called  billets,  into  handles  for 
tools,  ground  of  recovery  being  negligent  fur- 
nishing of  billet  which  contained  a  knot,  held, 
that  it  was  plaintiff's  duty  to  inspect  billets  for 
knots,  and  reject  such  as  he  thought  danger- 
ous to  put  into  the  lathe. 

2.  Masteb  and  Sebvant  ej=>206,  217(1),  219 
(1)— Obdinaby  Risks  and  Pebils—  Assump- 
tion. 

A  servant  assumes  all  the  ordinary  and  usu- 
al risks  and  perils,  which  are  incident  to  the 
employment,  and  all  risks  arising  from  a  known 
or  obvious  danger  in  performing  the  services. 

8.  Masteb  and  Sebvant  «=»10I,  102(2)— Neg- 
ligence or  Masteb— How  Determined. 
Toe  master  is  not  an  insurer  of  the  safety 
of  servant,  and  negligence  as  between  him  and 
the  servant  must  be  measured  by  the  charac- 
ter and  danger  of  the  business  engaged  in. 

4.  Masteb  and  Sebvant  <8=21SX15)— Hazard- 
ous Employment— Assumption  or  (Risk. 

That  the  work  in  which  a  servant  is  em- 
ployed  is  hazardous  does  not  relieve  him  of  as- 
sumption of  risks  which  are  obvious  and  inci- 
dental to  the  work. 

5.  Masteb  and  Sebvant  6=»217(18)  —  Risks 
Incident  to  Wobk— Assumption. 

In  action  for  injuries  sustained  by  plain- 
tiff" servant  while  operating  a  lathe 'turning  tim- 
ber, cut  into  proper  length,  called  billets,  into 
handles  for  tools,  alleged  ground  of  negligence 
being  negligent  furnishing  of  billet  which  con- 
tained a  knot,  held,  that  risk  was  one  of  the  in- 
cidents of  work  of  operating  the  lathe  and  well 
known  to  plaintiff,  so  that  he  assumed  the  risk. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  John  W.  Allen  against  the  Tur- 
ner, Day  &  Woolworth  Handle  Company. 
Verdict  and  judgment  for  plaintiff,  motion 
for  new  trial  overruled,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Fred  Forcht  and  Chas.  W.  Morris,  both  of 
Louisville,  for  appellant 

Elmer  C.  Underwood,  of  Louisville,  for  ap- 
pellee. 

HURT,  J.  The  appellee,  John  W.  Allen, 
was  an  employe  of  the  appellant,  Turner, 
Day  &  Woolworth  Handle  Company,  which 
was  a  corporation  and  engaged  in  the  busi- 
ness of  making  wooden  handles*  for  hatchets, 
hammers,  axes,  and  other  tools.  The  pro- 
cess of  making  the  handles  was  as  follows: 


The  timber  was  received  by  the  appellant  in 
logs,  and  was  then  cut  by  a  saw  into  billets, 
of  the  proper  length  and  dimensions,  for  the 
making  of  the  kind  of  handles  desired,  and. 
the  sawyer  would  endeavor  to  so  cut  the  tim- 
ber as  to  not  include  in  a  billet  any  knot  or 
defect  In  the  timber  which  would  obviously* 
render  it  unfit  to  be  worked  Into  a  handle  on 
account  of  Its  poor  quality.  The  billets  were 
all  thrown  together  by  the  persons  engaged 
In  the  sawing,  and,  when  handles  of  a 
certain  class  were  desired,  two  employes 
would  go  through  the  billets,  and  select  the 
billets  suitable  for  making  the  handles  of 
the  class  desired.  These  employes  were  call- 
ed "graders,"  and  the  service  performed  by 
them  was  denominated  "grading"  the  billets. 
The  appellant  manufactured  several  classes 
of  handles,  which  were  distinguished  from 
each  other  by  the  quality  of  the  timber  out 
of  which  each  class  was  made.  One  or  more 
classes  were  made  out  of  billets  which  were 
free  from  knots,  as  well  as  other  defects, 
while  there  were  other  classes  of  handles 
which  were  made  out  of  billets  containing 
knots,  and  another  class  was  made  exclusively 
of  billets  which  had  knots  In  them.  A  large 
open  knot  rendered  the  billet  a  "cull,"  and 
unfit  for  making  a  handle,  on  account  of  .the 
poor  quality  of  the  timber,  and  the  graders, 
as  well  as  the  lathe  men,  were  directed  to 
reject  them ;  but  the  billets  containing  knots 
other  than  open  ones  were  worked  into  han- 
dles. After  the  billets  were  graded,  they  were 
carried  to  the  lathes  to  be  turned  into  han- 
dles. The  lathes  had  circular  saws,  about 
10  Inches  in  diameter,  and  clamps  for  secur- 
ing the  billet  for  the  operation  of  the  saw. 
The  appellee  had  been  In  the  employment  of 
the  appellant  for  eight  years,  and  five  years 
of  that  time  he  had  charge  of  the  operation 
of  a  lathe,  and  hence  was  an  experienced  man 
In  the  operation  of  a  lathe  In  making  han- 
dles of  all  kinds,  and  was  well  acquainted 
with  the  manner  of  doing  the'  work  of  that 
kind  at  appellant's  establishment,  and  of  all 
the  dangers  and  risks  Incident  to  that  char- 
acter of  work.  It  seems  that  In  the  work  of 
operating  the  lathe  the  appellee  performed 
all  the  duties  attached  to  It  He  adjusted  the 
billets  to  the  machine,  and  took  the  billets 
from  where  they  were  placed  for  the  purpose 
of  being  operated  upon,  and  placed  them  In 
the  machine 

On  the  10th  day  of  December,  1915  he 
claims  that  while  operating  the  lathe,  he 
placed  In  It  a  hickory  billet-  about  14  Inches 
in  length,  and  3  Inches  In  width,  and  the 
same  In  thickness,  and  there  was  in  the  bil- 
let a  knot,  about  the  size  of  a  dime,  which 
penetrated  the  wood  from  one  side  to  the 
other,  about  4  Inches  from  the  end  of  the 
billet  which  was  Intended  to  be  sawed  Into 
the  "eye"  of  the  handle.     When  the  saw 
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«ame  In  contact  with  the  knot,  the  billet  was 
broken  at  the  knot,  and  the  larger  portion 
was  thrown  out  with  great  force,  and  struck 
him  upon  the  side,  just  above  the  right  hip. 
He  claims  that  this  occurred  on  Saturday 
afternoon,  and  rendered  him  unable  to  con- 
'  tlnue  the  work  further  on  that  evening,  and 
gave  him  great  pain,  but  that  he  returned  to 
work  on  the  following  Monday,  and  there- 
after continued  to  work  at  the  lathe,  but  not 
all  the  time,  until  about  the  middle  of  the 
following  April  or  May,  when  he  was  no 
longer  able  to  do  that  kind  jof  work,  and  quit 
and  secured  a  less  onerous  character  of  em- 
ployment He  never  at  any  time  made  any 
report  or  complaint  to  the  appellant  of  his 
Injury.  He  claims  that  the  force  of  the  blow 
upon  his  side  caused  injury  to  him  Internally, 
and  resulted  In  the  creation  of  an  abscess 
within  his  body  at  that  point,  but  of  which 
there  Is  no  visible  evidence.  "He  Instituted 
this  action  In  October,  1916,  and  upon  a  trial 
recovered  a  verdict  and  judgment  for  the  sum 
of  $700.  The  appellant's  motion  for  a  new 
trial  was  overruled,  and  It  has  appealed,  and 
assigns,  as  prejudicial  errors  of  the  trial 
court,  that  It  overruled  its  motion  for  a  di- 
rected verdict  in  Its  favor  at  the  conclusion 
of  the  evidence  offered  by  appellee,  and  at 
the  conclusion  of  all  the  testimony,  and  mis- 
Instructed  and  refused  to  properly  instruct 
the  jury. 

The  claim  by  appellee  for  damages  Is  as- 
serted upon  the  grounds  that  the  appellant 
negligently  furnished  him  a  billet,  to  be  turn- 
ed into  a  handle,  which  contained  a  knot, 
and  the  attempt  to  make  a  handle  from  it 
was  dangerous  on  account  of  the  knot  In  It, 
and  that  appellant  knew,  or  by  the  exercise 
of  ordinary  care  should  have  known,  of  the 
dangerous  character  of  the  billet,  and  that 
he  did  not  know  of  its  unsafe  and  dangerous 
character  when  he  placed  it  In  the  lathe. 
The  appellant  traversed  the  averments  In 
the  petition,  and  Interposed  pleas  of  contrib- 
utory negligence  and  assumed  risk. 

(a)  The  appellee,  after  testifying  that  he 
had  worked  for  appellant  In  the  operation  of 
a  lathe  and  engaged  in  turning  handles  for 
five  years  before  he  received  the  alleged  in- 
jury, further  testified  that  he  did  not  see  and 
did  not  know  that  the  billet  which  injured 
him  contained  a  knot,  when  he  placed  It  In 
the  lathe ;  that  such  a  knot  In  a  billet  render- 
ed It  dangerous  to  be  put  In  the  lathe ;  that 
when  he  began  to  work  at  a  lathe,  and  to 
turn  handles,  the  foreman  said  to  him,  in 
substance,  that  if  he  saw  a  knot  in  a  lathe  to 
throw  it  aside;  that,  however,  he  had  fre- 
quently put  billets  in  the  lathe  which  con- 
tained knots,  and  did  so  when  the  knot  was 
not  so  large  in  size  as  the  one  complained 
of;  that  frequently  billets,  on  account  of 
containing  knots,  were  thrown  out  by  the 
lathe,  In  the  same  way  the  one  complained  of 
was  thrown  out;    that  this  had  occurred, 


sometimes  once  a  day,  and  sometimes  more 
often;  that  on  these  occasions  the  billets 
had  struck  him  on  the  hands,  arms,  and  oth- 
er portions  of  bis  body,  but  at  the  time  he 
suffered  the  Injury  was  the  first  time  a  billet 
had  been  thrown  out  by  reason  of  a  knot,  and 
struck  him  at  the  point  where  the  one  com- 
plained of  struck  him;  that  oftentimes  the 
knots  in  the  billets  did  not  cause  them  to  fly 
out  of  the  machine,  but  they  worked  through 
all  right,  but  the  knots  in  other  billets  would 
cause  them  to  fly  out.  He  does  not  testify 
that  the  billets,  upon  which  he  was  working 
at  the  time  of  his  injury,  were  to  be  turned 
into  the  class  of  handles  which  were  to  be 
free  of  knots,  and  in  fact  declined  to  make 
such  statement ;  and  he  does  not  testify  that 
it  was  the  duty  of  the  graders  to  make  an 
Inspection  of  the  billets,  for  the  purpose  of 
rejecting  those  which  contained  knots,  but  his 
testimony  shows  that  the  billets  with  knots 
in  them  were  turned  in  the  lathe  with  his 
knowledge,  and  that  in  his  work  he  did  so 
frequently,  and  bad  been  oftentimes  struck 
by  billets,  which  the  knots  caused  to  fly  out 
of  the  machine. 

[1]  Hence,  considering  all  of  his  testimony 
together,  the  only  conclusion  which  can  be 
arrived  at  is  that  he  knew  that  there  was 
no  inspection  made  of  the  billets  for  the  pur- 
pose of  finding  and  rejecting  all  of  those  with 
knots  in  them;  that  the  billets  contained 
knots  when  they  were  brought  to  the  lathe 
and  placed  in  It;  that  the  business  In  which 
he  was  engaged  was  in  part  to  turn  billets 
with  knots  in  them;  and  that,  If  a  prudent 
man,  he  must  reasonably  expect  that  the. bil- 
lets, or  some  of  them,  would  contain  knots, 
and  under  such  circumstances,  If  the  full 
meaning  is  given  to  his  statement,  that  he 
had  been  directed,  five  years  before,  to  re- 
ject the  billets  in  which  he  should  see  knots, 
and,  considering  the  statement  to  be  true,  it 
would  appear  that  It  was  made  his  duty  to 
Inspect  the  billets  for  knots,  and  to  reject 
such  as  he  thought  would  be  dangerous  to 
put  in  the  lathe,  as  he  testifies  that  he  did 
put  into  the  lathe  the  billets  which  contained 
knots  as  large  as  a  lead  pencil,  as  he  did 
not  regard  such  knots  as  dangerous.  The 
other  evidence  offered  by  him  as  to  the  duties 
of  the  graders  was  not  contradictory  of  the 
evidence  given  by  himself,  and  proved  that 
It  was  not  their  duty  to  reject  billets  on  ac- 
count of  the  knots  in  them,  unless  the  knots 
were  so  large  as  to  render  the  billet  unfit 
for  the  making  of  a  handle  of  any  class,  and 
such  as  the  sawyer  should  have  cut  out  The 
evidence  offered'  by  the  appellant  upon  the 
subject  of  the  graders'  duty  agrees  with  that 
offered  by  appellee,  to  the  effect  that  It  was 
the  duty  of  the  graders  to  reject  the  billets 
which  contained  large,  open  knots,  only,  and 
therefore  unfit  to  be  made  into  a  handle  of 
any  class. 
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[2]  (b)  It  may  be  conceded  that  it  la  the 
primary  duty  of  the  employer  to  exercise  rea- 
sonable care  to  furnish  his  servant  with  a 
reasonably  safe  place  in  which  to  work,  rea- 
sonably safe  tools,  machinery,  and  appli- 
ances with  which  to  do  the  work,  and  rea- 
sonably sound  and  safe  materials  to  be  work- 
ed. This  principle  is  well  established,  and  in 
regard  to  its  soundness  there  la  now  no  dis- 
pute, but  as  a  part  of  the  law  regulating  the 
rights  of  master  and  servant  is  the  princi- 
ple that  while  a  servant,  in  accepting  an  em- 
ployment, does  not  assume  any  extraordi- 
nary and  unusual  risks,  he  does  assume  all 
the  ordinary  and  usual  risks  and  perils 
which  are  Incident  to  the  employment,  and 
all  risks  of  which  he  has  knowledge,  which 
attend  such  an  employment,  and  any  risk 
incident  to  the  employment,  which  arises 
from  a  known  or  obvious  danger  in  perform- 
ing the  service. 

[3,4]  The  master  is  not  an  insurer  of  the 
safety  of  the  servant,  and  the  negligence,  as 
between  him  and  the  servant,  must  be  meas- 
ured by  the  character  and  danger  of  the  busi- 
ness engaged  in.  The  fact  that  the  work 
in  which  the  servant  is  employed  is  hazard- 
ous does  not  relieve  him  from  the  assumption 
of  the  risks,  which  are  obvious  or,  incidental 
to  the  Work,  as  the  servant  has  a  right  to  ac- 
cept and  engage  In  a  hazardous  employment, 
If  he  desires  to  do  so.  Nicholas  v.  Abadle,  124 
S.  W.  325;  Young  v.  Norfolk  ft  Western  Ry. 
Co,  171  Ky.  517,  188  S.  W.  621;  L.  ft  N. 
R.  R.  Co.  v.  Foley,  94  Ky.  224,  21  S.  W.  866, 
15  Ky.  Law  Rep.  17;  Baltimore  &  Ohio 
R.  R.  Co.  v.  Baugh,  149  U.  S.  386,  13  Sup. 
Ct  914,  37  L.  Ed.  772 ;  Buey's  Adm'r  v.  Chess 
ft  Wymond,  84  S.  W.  563,  27  Ky.  Law  Rep., 
198;  Flaig  v.  Andrews  Steel  Co.,  141  Ky. 
391,  132  S.  W.  1015;  Goss  v.  Kentucky  Re- 
fining Co.,  137  Ky.  404,  125  S.  W.  106;  Wil- 
son v.  Chess  &  Wymond  Co.,  117  Ky.  567,  78 
S.  W.  453,  25  Ky.  Law  Rep.  1655;  C.  ft  O. 
Ry.  Co.  v.  McDowell,  24  S.  W.  607,  16  Ky. 
Law  Rep.  1;  Ky.  Freestone  Co.  v.  McGee, 
118  Ky.  306,  80  S.  W.  1113,  25  Ky.  Law  Rep. 
2211 ;  Louisville  Ry.  Co.  v.  Bocock,  107.  Ky. 
223,  51  S.  W.  580,  53  S.  W.  262,  21  Ky.  Law 
Rep.  383,  896;  Ashland  Coal  ft  Iron  Co.  v. 
Wallace,  101  Ky.  626,  42  S.  W.  744,  43  S. 
W.  207,  19  Ky.  Law  Rep.  849;  Greer  v. 
Louisville  Ry.  Co.,  94  Ky.  169,  21  S.  W.  649, 
14  Ky.  Law  Rep.  876,  42  Am.  St  Rep.  345; 
Louisville  Ry.  Co.  v.  Mllliken,  51  S.  W.  796, 
21  Ky.  Law  Rep.  489;  Ohio  Valley  Ry.  Co. 
v.  McKinley,  33  S.  W.  186,  17  Ky.  Law  Rep. 
1028.  Hence  the  master  does  not  Insure  the 
servant  against  the  results  of  injury,  which 
arises  from  a  danger  Inherent  in  the  work 
in  which  the  servant  is  engaged,  and  which 
is  known  to  the  servant  and  obvious  to  him. 

[S]  The  risk  which  the  appellee  in  the  in- 
stant case  underwent  from  a  billet  with  a 
knot  in  it  being  thrown  out  by  the  lathe 


seems  to  have  been  one  of  the  incidents  of 
the  work  of  operating  the  lathe  and  well 
known  to  the  appellee.  The  turning  of  han- 
dles out  of  billets  containing  knots  was  the 
business  which  appellee  undertook  to  per- 
form, as  well  as  the  business  of  turning  them 
out  of  billets  which  did  not  contain  knots. 
Billets  were  cast  out  by  the  machine  for  va- 
rious reasons,  besides  that  of  having  knots  in 
them.  The  appellee,  therefore,  failed  to  show 
a  case  which  entitled  him  to  submission  to 
the  jury,  and  the  court  should  have  sustain- 
ed the  motion  for  a  directed  verdict  in  fa- 
vor of  the  appellant 

The  judgment  is  therefore  reversed,  and 
cause  remanded  for  proceedings  consistent 
with  this  opinion. 


(183  Ky.  780) 

STEWART  ▼.  WISCONSIN  STEEL  CO. 

(Court  of   Appeals  of   Kentucky.     March  28, 
1919.) 

1.  Beneficial  Associations  «=»18(3)— Em- 
ployee's Industrial  Depabtment— Writ- 
ten1 Claim  for  Benefits. 

Telegrams  and  letters  from  mother  of  de- 
ceased employe  and  her  attorney  to  employer, 
held  not  such  a  demand  for  settlement  as  was 
contemplated  by  the  provisions  of  the  employ- 
er's industrial  accident  department  requiring 
written  claim  for  benefits  within  three  months 
after  the  employe's  death. 

2.  Beneficial  Associations  «=»18(8)— Em- 
ployer's Accident  Depabtment— Rule  Re- 
quiring Release. 

Though  under  rules  of  Employer's  Indus- 
trial Accident  Department  proper  written  no- 
tice of  claim  for  death  benefit  was  given,  under 
rule  that  no  person  should  receive  any  benefit 
without  giving  release  of  claims  against  em- 
ployer arising  out  of  death,  where  such  re- 
lease was  not  given,  by  amending  administra- 
tor's petition,  until  more  than  16  months  after 
accident,  administrator  could  not  recover  the 
benefit. 

3.  Master  and  Servant  <8=>100(2)  —  Em- 
ployer's Industrial  Accident  Depabt- 
ment—Acceptance  of  Offeb  by  Employe. 

Benefits  of  Employer's  Industrial  Accident 
Department  were  a  gratuity  on  its  part,  and 
employer's  offer  to  pay  specified  death  benefits 
did  not  become  contract  until  its  terms  were 
accepted  and  complied  with  by  employe,  and, 
after  his  death,  by  his  personal  representative, 
and,  until  representative  gave  company  notice 
of  acceptance  or  election  to  take  under  depart- 
ment, he  was  privileged  to  prosecute  suit  for 
damages  against  employer. 

4.  Beneficial  Associations  «J=»18(2)— Ben- 
efits—Right  to  Recover— Injuby*  While 
Disobeying  Rule. 

Administrator  of  deceased  servant  who  was 
not  injured  in  performance  of  his  duties,  but 
while  disobeying  a  rule  enacted  for  his  safety, 
and  that  of  co-workers,  held  not  entitled  to  re- 
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cover  death  benefit  from  Employer'!  Industrial 
Accident  Department. 

6.  Beneficial  Associations  «=»18(2)— Ben- 
efits—Compliance  with  Conditions. 
When  employer  voluntarily  offered  its  em- 
ploye benefits  of  Employer's  Industrial  Accident 
Department  paying  death  benefits,  it  was  priv- 
ileged to  attach  such  conditions  as  it  desired, 
and  there  was  no  binding  contract  between  em- 
ploys and  employer  until  requirements  of  plan 
had  been  complied  with. 

Appeal  from  Circuit  Court,  Harlan  County. 

Action  by  Zeb  A.  Stewart,  administrator  of 
William  Blanks,  deceased,  against  the  Wis- 
consin Steel  Company.  From  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Zeb.  A.  Stewart,  of  Harlan,  for  appellant 
Sampson  &  Sampson,  of  Middlesboro,  for 
appellee. 

QUIN,  J.  William  Blanks,  a  boy  about  17 
years  of  age,  was  employed  December  1, 
1915,  by  appellee  to  work  in  its  mines  at  Ben- 
ham,  Ky.;  on  the  6th  of  December,  after  he 
had  quit  work  for  the  evening  and  had  start- 
ed towards  the  outside  of  the  mine,  he  was 
killed  by  an  explosion;  he  was  found,  In  an 
unconscious  condition,  with  his  body  across 
the  track;  be  was  placed  upon  a  stretcher, 
but  expired  in  a  few  minutes,  and  before 
reaching  the  outside  of  the  mine. 

The  appellee  company  maintained  what  Is 
called  an  "Industrial  Accident  Department," 
which  appears  to  be  a  plan  or  system  adopt- 
ed to  provide  compensation  for  its  injured 
employes.  This  was  before  the  passage  of 
the  Workmen's  Compensation  Act,  approved 
March  23,  1016  (Acts  1916,  c.  S3). 

In  the  present  suit  the  appellant,  as  ad- 
ministrator of  the  estate  of  William  Blanks, 
is  not  seeking  damages  on  account  of  the 
negligence  of  the  appellee,  but  is  seeking  to 
recover  the  amount  claimed  to  be  due  deced- 
ent's estate  under  the  terms  and  conditions 
of  the  Industrial  Accident  Department,  which 
for  brevity  will  be  hereafter  referred  to  as 
the  I.  A.  D. 

After  sustaining  a  demurrer  to  the  petition 
as  amended,  a  second  amendment  was  filed, 
and  in  the  Issues  thus  Joined  a  trial  was  had, 
and  at  the  conclusion  of  appellant's  evidence 
there  was  a  directed  verdict  for  the  company, 
from  which  Judgment  an  appeal  has  heen 
prosecuted.  Appellant  contends  Ms  decedent 
was  entitled  to  the  benefits  of  the  I.  A.  D.  as 
a  part  of  his  contract  of  employment;  the 
contention  of  appellee  being  that  under  the 
plan  of  the  I.  A.  D.  no  premiums  or  other 
payments  were  made  by  the  employes,  and  it 
was  optional  with  them  whether  they  would 
take  the  benefits  of  the  plan  or  elect  to  pros- 
ecute their  claims  for  damages,  and  no  bene- 
fits accrued  to  any  employe  until  after  dis- 
ability, nor,  In  the  event  of  death,  to  their 


estate  until  the  disabled  employe  or  bis  exec- 
utor or  administrator  filed  a  written  election 
to  accept  the  benefits  of  the  I.  A.  D.,  and 
waive  any  and  all  right  or  claim  to  damages. 
To  the  better  understanding  of  the  questions 
involved  we  will  advert  to  such  of  the  provi- 
sions of  the  I.  A.  D.  as  appear  to  be  pertinent 
to  this  appeal. 
Section  1  thus  defines  membership: 

"Employes  of  the  above-named  companies, 
who  are  employed  in  the  works,  twine  and  lum- 
ber mills  and  mines,  are  entitled  to  the  benefits 
of  this  plan,  except  those  employed  in  the 
states  where  the  company  pays,  or  may  decide 
to  pay,  compensation  for  industrial  accidents 
in  accordance  with  the  provisions  of  Workmen's 
Compensation  Laws." 

Section  2  describes  tho  purpose  of  the  plan 
as  the — 

"prompt,  definite,  and  adequate .  compensation 
for  injuries  resulting  from  accidents  occurring 
to  them  while  engaged  in  the  performance  of 
their  duties;  and  also  to  provide  compensation 
to  the  widow,  child,  children,  and  relatives,  who 
may  be  dependent  upon  any  employe  whose 
death  results  from  such  accident." 

Section  14,  under  death  benefits,  are  these 
provisions: 

"All  death  benefits  shall  be  paid  to  the  ad- 
ministrator or  executor  of  the  deceased  em- 
ployfi,  in  trust  for  his  widow,  children,  or  oth- 
er relatives,  who  were  dependent 

"No  death  benefits  shall  be  paid  unless  death 
results  within  fifty-two  weeks  from  the  date 
of  the  accident,  nor  unless  a  written  claim 
therefor  shall  be  filed  by  the  executor  or  ad- 
ministrator of  the  deceased  employe  with  the 
board  of  management  within  three  months  aft- 
er the  employe's  death." 

Under  section  17,  defining  disability,  are 
these  provisions: 

"No  benefits  shall  be  paid  unless  the  injury 
or  death  is  caused,  directly  or  solely,  by  an 
accident  arising  out  of  and  in  the  course  of  the 
employment  *  *  •  Benefits  shall  not  be 
paid  for  any  injury  or  death  resulting  from  or 
caused,  directly  or  indirectly,  wholly  or  in  part, 
by  the  intoxication  or  partial  intoxication  of  the 
employ^  (page  13  of  booklet),  or  by  bis  failure 
to  use  the  safety  appliances  provided  by  the 
company,  or  by  his  gross  or  willful  misconduct" 

Section  20  Is  as  follows: 

"The  acceptance  of  any  of  the  benefits  herein 
provided  shall  operate  as  an  election  to  take 
said  benefit  and  such  further  benefits,  if  any, 
as  may  become  due  under  these  rules,  in  full 
satisfaction  and  release  of  all  claims  against  the 
company  and  all  other  companies  associated  in 
this  department,  arising  out  of  the  injury  or 
death  for  which  such  benefits  are  paid.  No 
person  shall  receive  any  benefit  without  first 
giving  a  written  instrument  evidencing  such 
election  and  release.  He  company,  upon  re- 
quiring and  receiving  any  such  release,  shall 
become  obligated  to  pay  all  further  benefits,  if 
any,  which  may  become  due  under  these  rules 
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on  account  of  the  Injury  or  death  in  vacation. 

"No  death  benefits  shall  be  doe  or  payable 
unless  such,  release  shall  have  been  duly  ex- 
ecuted by  all  persons  who  might  legally  assert 
any  claim  growing  out  of  the  death  of  the  em- 
ployed The  commencing  of  any  legal  action 
whatsoever  against  any  of  the  companies  as- 
sociated in  this  department  on  account  of  such 
injury,  by  the  employe,  or,  in  the  event  of  his 
death,  by  his  executor,  administrator,  or  per- 
sonal representatives,  shall  be  a  bar  to  the 
recovery  of  any  and  all  benefits  herein  provided ; 
but  in  such  event  the  employe  shall  be  entitled 
to  have  refunded  to  him  any  contributions  paid 
since  the  receipt  by  him  of  disability  benefits, 
and  no  more. 

"The  benefits  of  this  plan  are  offered  upon 
the  express  condition  that  all  the  rules  and 
regulations  herein  contained  shall  be  faithfully 
and  strictly  obeyed  by  the  employes,  and  a  com- 
plete compliance  with  each  and  all  such  rales 
and  regulations  shall  be  and  is  a  condition  pre- 
cedent to  the  right  to  receive  any  benefits  what- 
soever." 

There  is  also  la  evidence  a  copy  of  the 
rules  for  the  government  and  operation  of 
the  company's  mines,  approved  by  the  chief 
Inspector  of  mines,  section  35  of  said  rules 
being  as  follows: 

"The  practice  of  carrying  explosives  and  caps 
in  the  same  package,  or  of  storing  them  togeth- 
er, is  absolutely  prohibited.  Explosives  and 
tools  must  not  be  placed  in  or  upon  any  empty 
or  loaded  cars." 

To  be  entitled  to  the  benefits  of  the  I.  A. 
D.,  employe's  must  comply  with  the  terms  and 
conditions  thereof,  as  well  as  the  rules  and 
regulations  in  regard  to  the  operation  of  the 
mine,  as  set  forth  in  rule  No.  85. 

Decedent  left  no  widow  or  children.  His 
mother  was  living  in  Mississippi,  where  she 
and  her  husband  owned  a  farm  of  about  SO 
acres,  she  having  married  her  second  hus- 
band after  the  death  of  decedent's  father, 
about  15  years  ago.  The  company  telegraph- 
ed his  mother  on  the  7th,  notifying  her  of 
her  son's  death,  and  asking  what  disposition 
to  make  of  the  body,  and  on  the  8th  they 
telegraphed  and  wrote  her  that  it  would  be 
impossible  to  send  her  the  body  because  the 
express  company  required  embalming  and 
shipment  in  a  hermetically  sealed  casket,  but 
these  requirements  could  not  be  met,  because 
there  was  no  undertaker  at  Benham.  In  re- 
sponse to  a  letter  from  decedent's  mother 
the  company,  on  February  15, 1916,  explained 
to  her  how  her  son  was  killed,  stating-  that 
the  company  was  not  responsible  for  the  ac- 
cident It  appears  from  this  letter  that  the 
son  had  a  stick  of  coalite  powder  and  some 
dynamite  caps  in  his-  possession,  and  In  some 
way  the  caps  were  discharged,  exploding  the 
dynamite  or  powder,  thus  causing  his  death. 

The  company  again  wrote  the  mother  on 

the   22d   of   February.     Responsive  letters 

from  the  mother  were  tendered,  but,  while 

the  proper  foundation  was  not  laid  for  their 
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Introduction,  they  ate  not  of  sufficient  ma- 
teriality to  change  the  conclusion  we  have 
reached. 

March  23, 1916,  the  company  received  from 
an  attorney  at  Enterprise,  Miss,,  the  home  of 
the  mother,  a  letter  stating  he  had  been  em- 
ployed to  represent  the  mother  td  a  claim  for 
damages  against  the  company,  and  offering 
to  take  $5,000  in  settlement  of  the  claim. 
The  company  answered  on  the  25th,  denying 
responsibility.  On  the  same  day,  to  wit, 
March  25th,  the  above-mentioned  attorney 
wrote  stating  he  was  authorised  to  represent 
the  mother,  and.  asked  for  copy  of  the  rules 
of  the  LAD. 

There  is  another  letter  from  the  attorney 
under  date  of  March  31st,  still  urging  settle- 
ment On  the  25th  of  July,  appellant  Zeb  A. 
Stewart  was  appointed  administrator  of  de- 
cedent's estate,  and,  on  the  same  day  notified 
the  company  of  his  appointment  and  asked 
if  the  company  would  be  willing  to  settle  his 
claim  on  behalf  of  the  estate.  Falling  to  ef- 
fect a  settlement  he  filed  the  present  action, 
August  10th. 

[1]  It  was  not  until  after  a  demurrer  had 
been  sustained  to  the  petition  and  amended 
petition  that  appellant  on  April  19,  1917,  filed 
a  second  amended  petition,  in  which  for  the 
first  time  he  alleged  that  a,  written  claim  or 
demand  had  been  made  upon  the  company  for 
the  payment  of  benefits  under  the  I.  A  D., 
claiming  that  a  demandhad.  been  made  by  the 
mother,  the  attorney  for  the  mother,  and  by 
the  administrator,  and  also  alleging  that  he 
elected  to  sue  for  benefits  under  the- 1.  A.  D., 
and  released  any  claim  which  the  estate 
might  have  to  recover  against  the  company 
for  damages  for  the  death  of  his  decedent. 
No  written  demand,  for  benefits  under  the  I. 
A  D.  was  made  on  the  company  unless  it  be 
found  In  the  telegrams  and  letters  herein-, 
above  referred  to,  and  we  do  not  think  that 
in  any  one  of  these  Is  there  such  a  demand 
as  is  contemplated  by  the  provisions  of  the 
I.  A.  D.  It  will  be  noticed  that  under  section 
14  no  benefits  will  be  paid  to  persons  other 
than  the  administrator  or  executor  of  the  es- 
tate of  a  deceased  employe'  in  trust  for  the 
widow,  children,  or  dependent  relatives,  nor 
will  any  benefits  be  paid  "unless  a  written 
claim  therefor  be  filed  by  the  executor  or  ad- 
ministrator of  the  deceased  employ^  with  the 
board  of  management  within  three  months 
after  the  employe's  death."  This  was  not 
done.  As  a  matter  of  fact  the  administrator 
was  not  appointed  for  more  than  seven 
months  after  the  accident  to  his  decedent. 

[2]  Furthermore,  under  section  20,  "no 
person  shall  receive  any  benefit  without  first 
giving  a  written  instrument  evidencing  an 
election  to  release  all  claims  against  the 
company  arising  out  of  the  death."  This 
was  not  done  until  April  19,  1917,  when  the 
second  amended  petition  was  filed,  and  which 
was  more  than  16  months  after  the  accident 


Digitized  by 


Google 


'432 


210  SOUTHWESTERN  REPORTER 


(Ky. 


Evefi  though  prober  notice  bad  been  given, 
-  we  -do  not  think  appellant  was  entitled  to  re- 
cover. 

Under  section  20  the  benefits  of  the  plan 
are  offered  upon  the  express  condition  that 
all  the  rules  and  regulations  shall  be  faith- 
fully and  strictly  obeyed  by  the  employes, 
"and  a  complete  compliance  with  each  and 
all  such  rules  and  regulations  shall  be  and  Is 
a  condition  precedent  to  the  right  to  receive 
any  benefits  whatsoever." 

Rule  35  expressly  and  absolutely  prohibits 
the  practice  of  carrying  explosives  and  caps 
in  the  same  package,  or  storing  them  togeth- 
er. The  death  of  decedent,  according  to  the 
evidence,  was  due  to  a  violation  of  this  rule. 
When  decedent  was  employed  by  the  com- 
•pany  he  was  given  a  copy  of  the  I.  A.  D.,  and 
told  to  study  it,  and  these  rules  were  ex- 
plained to  him  by  the  assistant  mine  fore- 
man. 

In  addition  to  rule  SO,  the  mine  foreman 
testifies  there  was  another  rule  that  a  man 
must  carry  the  explosives,  consisting  of  coa- 
lite powder  and  caps,  separately,  and  the  men 
were  requested  to  wrap  all  caps  In  separate 
pieces  of  paper,  and  not  to  carry  any  two 
caps  together.  The  witness  said  he  read  this 
rule  to  decedent  The  promulgation  of  this 
rule  was  due  to  the  fact  that  powder  and 
caps  are  liable  to  explode  when  wrapped  to- 
gether, and  wrapping  them  separately  makes 
them  safe.  The  witness  further  testified 
ihat,  In  his  opinion,  decedent  was  an  experi- 
enced miner. 

[3, 4]  The  benefits  of  the  I.  A.  D.  were  in 
reality  a  gratuity  on  the  part  of  the  com- 
pany— a  proposal  to  pay  benefits  under  cer- 
tain specified  conditions,  the  consideration  to 
be  received  by  the  company  being  the  release 
from  all  claims  for  damages — and  it  was 
purely  optional  with  the  employe  whether  he 
accepted  their  benefits  and  conditions  or  not 
It  did  not  become  a  contract  until  its  terms 
were  accepted  and  complied  with  by  the  em- 
ploy4.  Neither  the  employe  nor  the  company 
is  bound  by  any  provision  of  the  I.  A.  D.  un- 
til the  employ*,  or  the  representative  of  his 
'estate,  in  the  event  of  death,  gives  to  the 
company  a  written  acceptance  or  notice  of 
their  election  to  take  under  the  I.  A.  I).,  and 
until  this  acceptance  is  given  and  election 
made  the  employe  is  privileged  to  prosecute 
his  suit  for  damages  against  the  company  for 
any  injuries  received.  In  our  Judgment  ap- 
pellant has  not  shown  himself  entitled  to  the 
relief  sought  The  terms  and  conditions  of 
the  I.  A.  D.  were  not  met.  There  was  in  fact 
no  contract  Within  the  meaning  of  the  plan 
no  written  claim  was  made  in  three  months, 
nor  was  there  an  election  within  that  time 
evidencing  an  Intention  or  desire  to  accept 
the  benefits  of  the  I.  A.  D.,  and  to  release  the 
employer  from  all  claims  for  damages.  De- 
cedent was  not  injured  in  the  performance  of 
his  duties;  on  the  contrary,  he  was  disobey- 


ing a  rule  enacted  for  the  safety  of  himself 
and  co-workers,  a  violation  or  breach  of 
which  was  fraught  with  so  much  danger. 

Counsel  has  cited  a  number  of  cases  in  sup- 
port of  his  contentions,  but  none  of  them  In- 
volves a  plan  similar  to  the  I.  A.  D.  In  each 
of  the  authorities  relied  upon  it  will  be  found 
the  employ^  signed  an  application  for  mem- 
bership or  paid  periodical  sums  or  dues,  thus 
entitling  him  to  the  benefits  claimed,  such  as 
is  instanced  by  the  payment  of  a  premium 
on  a  policy  of  Insurance. 

The  contract  sued  on  In  each  of  the  above 
cases  will  be  found  merely  an  obligation  of 
the  company  to  take  charge  of  the  fund  rais- 
ed by  voluntary  contribution,  to  administer 
it  at  Its  own  expense,  and  to  guarantee  that 
it  shall  be  sunMent  to  furnish  the  specified 
relief.  Such  contract  is  not  one  of  insur- 
ance, but  has  only  the  elements  of  a  labor 
contract.  Cooley  on  Insurance,  p.  22.  For 
example,  reliance  is  placed  on  Donald  v.  Chi- 
cago, B.  &  Q.  R.  Co.,  93  Iowa,  284,  61  N.  W. 
971,  33  L.  R.  A.  492.  In  this  case  the  fund 
was  obtained  by  a  monthly  assessment  of  Its 
members,  an  amount  being  deducted  for 
their  salary,  and  the  Insured  in  this  case 
agreed  to  be  bound  by  the  regulations  of  the 
relief  department  And  so  in  ■Petty  v.  Bruns- 
wick &  W.  Ry.  Co.,  109  Ga.  666,  35  S.  E.  82, 
to  entitle  an  employe  to  participate  In  any 
of  the  forms  of  relief  afforded  by  the  depart- 
ment, he  was  required  to  execute  a  prescrib- 
ed form  of  application.  Stipulated  benefits 
were  payable  only  upon  compliance  with  the 
express  condition  that — 

"there  be  first  filed  with  the  superintendent  and 
chief  surgeon  of  the  relief  and  hospital  depart- 
ment releases  satisfactory  to  him,  releasing  each 
and  all  of  the  several  companies  constituting 
the  Plant  System  from  all  claims  for  damages 
by  reason  of  such  injury  or  death,  signed  by  all 
persons  who  might  bring  suit  for  such  damages, 
or  those  legally  competent  to  release  for  them." 

In  the  other  case  of  Bckman  v.  Chicago,  B. 
4.  Q.  R.  Co.,  169  111.  312,  48  N.  E.  496,  38 
L.  R  A.  750,  the  same  department  is  Involved 
here  as  in  the  Donald  Case,  supra,  and  from 
which  opinion  we  quote  as  follows: 

"Each  member  contributes  monthly  >a  specified 
sum  according  to  the  class  to  which  he  belongs, 
which  is  deducted  from  his  wages,  and  placed 
to  the  credit  of  the  relief  fund.  All  employes 
of  the  company  who  pass  a  satisfactory  medical 
examination  are  eligible  for  membership. 
•    •    » 

"The  regulations  also  provide  a  form  of  ap- 
plication, which  was  used  by  the  appellant  In 
which  the  appellant  agreed  to  be  bound  by  the 
regulations  of  the  relief  department;  *  *  • 
that  this  application,  on  approval  by  the  su- 
perintendent of  the  relief  department  shall 
make  him  a  member  of  the  relief  fund  and  con- 
stitute a  contract  between  him  and  the  com- 
pany. *  •  •  It  also  appoints  the  beneficia- 
ries in  case  of  death,  and  contains  the  follow- 
ing agreement:  'I  also  agree  that  in  considera- 
tion of  the  amounts  paid  and  to  be  paid  by  said 
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company  for  the  maintenance  of  said  relief 
department,  and  of  the  guaranty  by  said  com- 
pany of  the  payment  of  said  benefits,  the  accept- 
ance by  me  of  benefits  for  injury  shall  operate 
as  a  release  and  satisfaction  of  all  claims 
against  said  company  and  all  other  companies 
associated  therewith  in  the  administration  of 
their  relief  departments,  for  damages  arising 
from  or  growing  out  of  said  injury."* 

None  of  these  cases  involved  a  plan  or  con- 
tract similar  to  the  I.  A.  D.  The  one  very  dis- 
tinguishing feature  between  them  being  that 
In  the  latter  no  premiums  or  dues  were  paid 
by  the  employfi;  nor  was  an  application  ever 
signed  by  William  Blanks ;  nor,  as  before  stat- 
ed, did  be  comply  with  the  express  terms  and 
conditions  of  the  plan. 

The  case  nearest  in  point  that  we  have 
been  able  to  find  is  that  of  McNevin  v.  Sol- 
vay  Process  Co.,  32  App.  Div.  610,  53  N.  X. 
Supp.  96,  affirmed  in  167  N.  Y.  530,  60  N.  E. 
1115.  The  fund  in  this  case  was  credited 
voluntarily  by  the  company,  and  was  a  pure 
gift  on  Its  part  The  question  under  consid- 
eration in  that  court  being  when  a  sum  la 
credited  to  an  employe  on  the  book  furnished 
by  the  company  the  employ*  bad  a  vested 
right  in  the  sum  so  credited,  or  whether  un- 
der the  terms  by  which  the  fund  is  estab- 
lished the  employe  acquires  no  vested  right 
until  the  gift  Is  completed  by  actual  payment 
to  the  employ*,  and  on  this  point  the  court 
says: 

"It  must  be  conceded  at  the  outset  that  a 
person  or  a  corporation  proposing  to  give  a  sum 
for  the  benefit  of  any  person  or' any  set  of  per- 
sons has  the  right  to  fix  the  terms  of  his  bounty, 
and  provide  under  what  circumstances  the  gift 
shall  become  vested  and  absolute.  Under  the 
regulations  established,  it  seems  to  me  that 
none  of  the  employes  have  a  vested  interest  In 
any  part  of  this  fund,  even  though  credited  up- 
on their  pass  books,  until  the  gift  is  completed 
by  actual  payment.  *  *  *  In  this  case  the 
defendant's  trustees  decided,  after  a  hearing  of 
the  plaintiff,  that  the  plaintiff  was  not,  when 
the  action  was  begun,  entitled  to  payment  of 
any  portion  of  the  fund  credited  to  him,  and  it 
seems  to  me  that  under  the  terms  of  the  gift 
this  decision  is  final,  unless,  within  the  discre- 
tion of  the  defendant's  trustees,  it  shall  be  modi- 
fied in  the  future.  In  case  it  shall  be  held  that 
this  plaintiff  had  a  vested  right  in  the  fund 
credited  to  his  account,  it  would  necessarily 
follow  that  it  might  be  reached  by  his  creditors 
through  proceedings  supplementary  to  execu- 
tion, and  thus  the  very  object  of  creating  the 
fund  would  be  destroyed.    •    •    * 

"The  plaintiff  subscribed  his  name  to  the  reg- 
ulations, and  promised  to  faithfully  perform  his 
work  with  a  true  loyalty  to  the  interests  of 
the  company,  and  that  during  his  term  of  serv- 
ice, and  after  leaving  the  defendant's  employ- 
ment, he  would  not  use  his  knowledge  of  the 
company's  business  or  processes  to  its  injury  or 
disadvantage." 

The  text  of  this  case  is  quoted  with  ap- 
proval in  26  Cyc.  1049,  as  follows: 


"Where  the  fund  is  contributed  entirely  by 
the  employer,  any  rales  which  he  makes  regu- 
lating the  disposition  thereof  are  binding  on 
the  employe;  so  that  he  has  no  rights  therein 
except  as  provided  for  by  such  rules." 

See,  also,  Geddes  v.  Lehigh  Coal  &  Nav. 
Co.,  39  Pa.  Super.  Ot  417. 

[6]  In  our  judgment  this  Is  the  rule  that 
should  be  applied  here.  When  the  company 
offered  its  employes  the  benefits  of  the  I.  A. 
D.  it  was  privileged  to  attach  such  condi- 
tions to  the  payment  of  the  benefits  as  it  de- 
sired, and  there  was  no  contract  between  the 
employe  and  the  employer  until  the  require- 
ments of  the  plan  had  been  complied  with. 
We  do  not  think  the  appellant  has  shown 
himself  entitled  to  any  of  the  relief  sought 
In  his  pleadings.  Decedent  having  left  nei- 
ther wife  nor  children,  the  only  other  person 
who  could  claim  the  benefits  of  the  I.  A.  D. 
Is  a  dependent  relative.  It  is  very  doubtful 
If  the  mother  has  shown  herself  within  the 
clause  of  "dependent  relatives,"  but  it  will 
be  unnecessary  to  discuss  this  phase  of  the 
case  because  of  the  conclusion  we  have  reach- 
ed on  the  other  points  involved. 

Wherefore  the  Judgment  of  the  lower  court 
Is  affirmed. 


(183  Ky.  714) 

MARTIN  ▼.  OITX  OF  LEXINGTON. 

(Court  of  Appeals  of   Kentucky.     March   28, 
1919.) 

1.  Municipal  Corporations  4fc=»978(3)— De- 
linquent Taxes  —  Collection  —  Remedies 
Given  fob  Recovery  of  Debt. 

Ey.  St  t  3187,  subsec.  (a),  empowering 
cities  of  the  second  class  to  enforce  collection  of 
taxes  more  than  30  days  overdue  "by  all  rem- 
edies given  for  the  recovery  of  debt  in  any  court 
of  this  commonwealth  otherwise  competent  for 
that  purpose,"  held  to  authorise  personal  judg- 
ment against  party  owing  tax  when  due. 

2.  Corporations  «=»237— Purchase  of  En- 
tire Stock— Commingling  of  AssErB— Lia- 
bility fob  Corporate  Debts. 

One  who  purchases  the  entire  capital  stock 
of  a  corporation,  and  commingles  its  assets  with 
his  own  property  of  a  like  nature,  and  converts 
such  assets  to  his  own  use,  leaving  nothing  to 
the  corporation  with  which  to  pay  its  debts,  is 
personally  liable  for  the  corporate  taxes. 

3.  Corporations  «=»225— Conversion  of  As- 
sets—Liability  of  Stockholders. 

Stockholders,  who  divide  up  and  convert  to 
their  own  use  corporate  assets,  without  paying 
the  debts  of  the  corporation,  must  respond  per- 
sonally to  the  creditors  of  the  corporation  to 
the  extent  of  the  value  of  the  converted  assets. 

4.  Municipal  Corporations  €=»978(3)— Tax- 
ation —  Corpobate  Property  —  Personal 
LiABiLrrr  of  Sole  Owner. 

In  view  of  Ky.  St.  J  3187,  subsec.  (a),  where 
purchaser  of  all  of  the  capital  stock  of  a  conx>- 
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ration  commingles  the  corporate  assets  With 
his  similar  personal  property,  leaving  nothing 
wherewith  to  pay  corporate  indebtedness,  a  per- 
sonal judgment  can  be  'recovered  against  him 
for  taxes  assessed  prior  to  purchase  of  the 
stock,  more  than  80  days  overdue. 

Appeal  from  Circuit  Court,  Fayette 
County. 

Action  by  the  City  of  Lexington  against  E. 
L.  Martin  and  others.  Personal  Judgment 
against  the  named  defendant,  and  be  appeals. 
Affirmed. 

Richard  C.  Stoll  and  Wm.  H.  Towusend, 
both  of  Lexington,  for  appellant. 

James  O.  Denny  and  J.  Embry  Allen,  both 
of  Lexington,  for  appellee. 

CLARKE,  J.  [1]  On  September  1,  1914, 
Curry,  Brown  ft  Snyder,  a  corporation  en- 
gaged In  the  wholesale  grocery  business,  as- 
sessed for  taxation  by  the  city  of  Lexington 
for  1915  personal  property  of  the  value  of 
160,300,  and  the  taxes  thereon  were  due,  one 
half  June  1,  1915,  and  the  remaining  half  on 
December  1,  1915.  By  subsection  (a),  i  3187, 
Ky.  Statutes,  cities  of  the  second  class,  to 
which  Lexington  belongs,  are  given  the  power 
to  enforce  the  collection  of  taxes  remaining 
unpaid  for  30  days  after  becoming  due  "by 
all  remedies  given  for  the  recovery  of  debt 
In  any  court  of  this  commonwealth  otherwise 
competent  for  that  purpose,"  and  may  conse- 
quently by  statutory  authority  recover  per- 
sonal Judgment  against  the  party  owing  same 
when  due.  On  February  8, 1915,  all  the  own- 
ers of  the  capital  stock  in  this  corporation 
sold,  transferred,  and  delivered  to  E.  L.  Mar- 
tin their  shares  of  stock,  for  which  he  settled 
with  them  individually  at  its  par  value,  as  is 
conclusively  established  by  the  evidence,  al- 
though Martin  attempts  to  construe  the 
transaction  to  have  been  the  purchase  by  him 
of  the  assets,  rather  than  the  capital  stock, 
of  the  corporation,  admitting,  however,  that 
he  assumed  and  paid  all  of  the  corporate 
debts  except  this  and  one  other,  and  that  he 
paid  for  the  business  the  par  value  of  the 
capital  stock,  the  certificates  for  which  later 
came  into  his  possession.  After  this  transac- 
tion Martin  took  charge  of  the  business  and 
commingled  with  its  stock  of  merchandise 
his  own  previously  owned  merchandise  of  the 
same  kind. 

In  June,  1916,  the  city  instituted  this  ac- 
tion against  the  corporation,  Curry,  Brown  ft 
Snyder,  its  stockholders,  and  Martin  to  re- 
cover these  taxes  long  since  past  due  and 
unpaid,  with  Interest  and  penalties.  The 
trial  resulted  in  a  personal  judgment  against 
Martin  for  the  amount  due,  with  a  lien  upon 
so  much  of  the  property  still  owned  by  Mar- 
tha, and  formerly  owned  by  the  corporation, 
as  could  be  identified  as  the  same  as  that  as- 


sessed. Martin  has  appealed  only  from  the 
personal  Judgment  against  him. 

[2,  .3]  Since  Martin  purchased  and  became 
the  owner  of  all  of  the  capital  stock  of  the 
corporation,  and  thereafter  commingled  its 
assets  with  other  like  property  of  his  own 
and  converted  same  to  his  own  use,  leaving 
nothing  to  the  corporation  with  which  to 
pay  its  debts,  there  can  be  no  doubt  of  his 
personal  liability  for  the  corporate  indebted- 
ness, because  of  the  thoroughly  established 
and  correct  principle  of  law  that  stockhold- 
ers, who  divide  up  and  convert  to  their  own. 
nse  corporate  assets  without  paying  Its  debts, 
must  respond  personally  to  creditors  to  the 
extent  of  the  value  of  the  corporate  assets 
thus  wrongfully  received  by  them,  and  there 
is  no  question  but  that  Martin  received  all 
of  the  assets  of  the  corporation  and  largely 
In  excess  of  the  amount  of  this  indebtedness. 
Some  of  the  cases  from  this  court  so  holding 
are  Gratz  v.  Redd,  4  B.  Mon.  178,  Grant  v. 
Southern  Contract  Co.,  104  Ky.  781,  47  S.  W. 
1091,  20  Ky.  Law  Rep.  960,  and  Martin  ▼. 
Com.,  181  Ky.  212,  204  S.  W.  84. 

[4]  The  statute,  supra,  applicable  to  cities 
of  the  second  class,  and  expressly  empower- 
ing them  to  enforce  payment  of  taxes  by 
"all  remedies,"  and  therefore  by  ordinary 
processes  for  personal  judgment,  obviates  in 
this  case  the  only  question  that  gave  the 
court  any  serious  trouble  in  Martin  v.  Com, 
supra,  where  such  authority  for  a  personal 
Judgment  was  lacking. 

Wherefore  the  Judgment  is  affirmed. 


(188  Ky.  7S6) 

CLAY'S    COMMITTEE    v.    WASHINGTON 

et  ux. 

(Court  of  Appeals  of  Kentucky.     March  28, 
1919.) 

1.  Appeal  and  Ebbob  <8=»164— Right  to  Ap- 
peal —  Acceptance  op  Bsnepr  Undke 
Judgment. 

Enforcement  of  judgment,  which  is  for  part 
only  of  demand,  by  express  provision  of  Civ. 
Code  Prac.  §  757,  as  amended  by  Acts  1888,  c 
669,  not  depriving  plaintiff  of  right  to  appeal, 
where  judgment  on  plaintiff's  motion  for  writ 
of  possession  for  two  houses,  bought  by  him 
under  execution,  adjudged  defendant  a  home- 
stead exemption  of  $1,000,  and  gave  plaintiff 
option  to  surrender  the  first  in  lieu  of  paying 
$1,000,  and  take  the  second,  or  take  the  first  at 
once,  and  on  payment  of  $1,000  take  the  second, 
he  by  taking  the  second  did  not  lose  right  to 
appeal,  especially  where  his  notice  of  intention 
to  avail  himself  of  the  option  distinctly  rested 
the  act  on  the  requirement  of  the  judgment. 

2.  Homestead  <3=>164— Abandonment. 

Homestead  right  in  a  house,  left  with  the 
intention  of  returning  thereto,  was  abandoned 
when  before  return  the  owner  bought  a  second 
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house  for  a  home,  and  returned  to  the  first  house 
temporarily,  till  a  dilatory  tenant  moved  from 
the  second  house. 

8.  Homestead  «=»56— Transfer  or  Right  to 
Othkb  Pbopzbty. 
Homestead  right  in  a  house,  which  the  own- 
er abandoned  by  buying  a  second  house  for  a 
home,  and  moving;  there,  was  not  transferred  to 
the  second  house,  bought  prior  to  creation  of  a 
debt,  and  so  under  Ky.  St  {  1702,  not  exempt 
from  sale  for  satisfaction  thereof;  the  second 
house  not  having  been  bought  with  proceeds  of 
the  first  house. 

Appeal  from  Circuit  Court,  Bourbon 
County. 

Action  by  H.  C.  Howard,  as  committee  of 
George  Clay,  against  Alfred  Washington  and 
wife.  Plaintiff  obtained  personal  judgment, 
purchased  property  at  sale  on  execution 
thereon,  and  appeals  from  judgment  on  mo- 
tion for  writ  of  possession  so  far  as  It  im- 
posed conditions.    Reversed  and  remanded. 

Rmmett  M.  Dickson,  of  Paris,  for  appel- 
lant 

Talbot  &  Whitley  and  Harmon  Stltt,  all 
of  Paris,  for  appellees. 

SETTLE,  J.  The  appellant,  H.  C.  Howard, 
as  committee  of  George  Clay,  a  person  of  un- 
sound mind,  in  an  action  brought  In  the  Bour- 
bon circuit  court,  recovered  of  the  appellees, 
Alfred  Washington  and  Sara  Washington, 
husband  and  wife,  a  personal  judgment  for 
|5,000.  An  execution  was  issued  on  the  judg- 
ment, and  levied  upon  two  lots  as  the  prop- 
erty of  the  appellee  Sara  Washington,  both 
situated  In  the  city  of  Paris,  one  of  them  on 
Thomas  avenue  and  the  other  on  Hanson 
street;  the  first  containing  a  one-story  and 
the  second  a  two-story  frame  dwelling  house. 
Preliminary  to  their  sale  under  the  execu- 
tion the  lots  were  duly  appraised,  the  value 
of  each  being  placed  by  the  appraisers  at 
$900.  When  sold  under  the  execution  both 
lots  were  purchased  by  the  appellant,  the 
Thomas  avenue  lot  at  $1,000,  and  the  Hanson 
street  lot  at  $1,200.  As  each  lot  brought 
more  than  two-thirds  of  its  appraised  value, 
the  sheriff,  by  deed  made  shortly  after  the 
execution  sale,  conveyed  the  lots  to  appel- 
lant In  his  fiduciary  capacity,  and  the  latter, 
in  order  to  obtain  possession  of  them,  applied 
to  the  Bourbon  circuit  court  for  a  writ  of  ha- 
bere facias  possessionam,  of  which  appellees 
were  given  due  notice. 

By  written  notice  given  appellant  and  the 
sheriff,  on  or  before  the  sale  of  the  lots  under 
the  execution,  and  also  by  her  answer  to  ap- 
pellant's motion  for  the  writ  of  possession, 
the  appellee  Sara  Washington  claimed  a 
homestead  in  one  or  the  other  of  the  lots,  al- 
leging that  she  was  a  bona  fide  housekeeper 
with  a  family,  consisting  of  herself  and  hus- 


'baod;  that  she  had  acquired  by  its  purchase 
by  her  for  that  purpose  and  her  occupancy  of 
the  Thomas  avenue  lot  a  right  of  homestead 
therein  long  before  the  creation  of  the 
debt  for  which  appellant  obtained  judgment 
against  her,  which. right  of  homestead,  nob- 
withstanding  her  removal  from  the  Thomas 
avenue  lot  to  the  Hanson  street  lot  and  occu- 
pancy of  the  latter  lot  at  the  time  of  the  In- 
stitution of  the  appellant's  action  against  her, 
she  had  not  abandoned  or  lost,  or  that,  if  lost 
In  the  Thomas  avenue  lot,  such  right  of 
homestead  had  been  transferred  to,  and  exist- 
ed in,  the  Hanson  street  lot.  The  affirmative 
matter  of  the  answer  was  controverted  by 
reply. 

On  the  hearing  of  the  motion  for  the  writ 
of  possession,  the  circuit  court  rendered  the 
following  judgment: 

"The  court  declines  to  sustain  the  motion  of 
the  defendant  Sarah  Washington,  filed  herein 
November  13,  1916,  supported  by  her  affidavit, 
filed  herein  on  the  same  date,  in  reference  to  the 
introduction  of  further  proof,  and  overrules  said 
motion,  to  which  the  defendant  Sarah  Washing- 
ton excepts,  and  the  court,  being  advised,  is  ot 
the  opinion,  and  so  adjudges,  that  the  defendant 
Sarah  Washington  acquired  a  homestead  right 
in  the  following  real  estate,  to  wit: 

"Also  that  other  certain  property  in  Paris, 
Bourbon  county,  Kentucky,  known  as  lot  No.  1, 
Higgins'  subdivision,  being  50  feet  on  McCann 
(or  Thomas)  avenue,  and  118  feet,  more  or  less, 
on  Williams  street,  and  is  bounded  on  the  south 
by  lot  No.  8,  on  the  east  by  the  Prewitt  prop- 
erty, and  is  the  same  property  conveyed  by  John 
W.  Childers  by  the  master  commissioner  of  the 
Bourbon  circuit  court  to  the  Economy  Building 
&  Loan  Association  of  Paris,  Kentucky,  and  by 
it  conveyed  to  Sarah  Washington  by  deed  re- 
corded in  Deed  Book  88,  psge  144,  in  the  Bour- 
bon county  clerk's  office. 

"And  that  said  homestead  right  was  so  ac- 
quired long  before  the  creation  of  the  liability 
sued  on  herein  and  represented  by  the  judgment 
herein,  and  that  the  plaintiff  cannot  look  to 
both  pieces  of  real  estate  herein,  freed  from 
all  homestead  rights,  to  satisfy  his  judgment, 
as  plaintiff  has  undertaken  to  do.  The  court 
is  further  of  the  opinion  and  adjudges  that  the 
defendant  Sarah  Washington,  in  moving  into 
the  improvements  on  the  other  parcel  of  real 
estate  sold  herein,  took  with  her  a  homestead 
exemption  so  acquired,  to  the  extent  of  the 
value  of  the  above-described  real  estate  in  which 
she  first  acquired  a  homestead  right;  and  it 
appearing  to  the  court  from  this  record  that  the 
above-described  property,  in  which  she  first  ac- 
quired a  homestead  right,  was  sold  for  $1,000, 
and  there  being  no  other  proof  of  its  value,  it  is 
adjudged  that  the  defendant  Sarah  Washington, 
in  moving  into  the  improvements  on  the  other 
property  now  occupied  by  her  described  below, 
and  which,  as  it  appears  from  the  record,  was 
sold  for  $1,200,  took  with  her  a  homestead  ex- 
emption to  the  extent  of  $1,000. 

"It  is  accordingly  adjudged  that  the  plaintiff 
is  entitled  to  a  writ  of  possession  of  both  par- 
cels of  real  estate  sold  herein,  but  the  plaintiff 
is  required  to  pay  to  her,  or  her  attorneys,  Tal- 
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bot  &  Whitley  and  Harmon  Stitt,  the  value  of 
her  homestead  right,  to  wit,  $1,000,  before  the 
writ  of  possession  shall  issue  as  to  the  last  par- 
cel, known  as  the  Jones  property,  in  which  de- 
fendant resides,  and  described  as  follows: 

"A  certain  house  and  lot  of  ground  situated 
in  Paris,  Bourbon  county,  Kentucky,  on  Han- 
son street,  fronting  on  Hanson  street  100  feet, 
more  or  less, 'and  extending  back  to  Gano  street 
290  feet,  more  or  less,  and  adjoining  the  prop- 
erty of  R.  H.  Maddoz,  Lettie  Masterson,  Thomas 
Samuels,  Ben  Hawkins,  and  Ed  Hutsell,  being 
the  same  property  conveyed  by  Martha  Jones 
by  deed  of  date  September  15,  1913,  of  record 
in  the  office  of  the  clerk  of  the  Bourbon  county 
court,  in  Deed  Book  100,  page  180. 

"Comes  defendant,  and  consents  and  offers  to 
permit  the  plaintiff  to  surrender  to  the  defend- 
ant said  real  estate  first  described  above,  in 
which  defendant  is  adjudged  to  have  first  ac- 
quired a  homestead  right  before  the  creation  of 
the  liability,  herein,  in  Hen  of  plaintiff  paying 
the  defendant  the  $1,000  aforesaid,  and  in  that 
event  the  plaintiff  may  have  a  writ  of  possession 
for  the  last  tract  without  the  payment  of  the 
$1,000  aforesaid.  If  the  plaintiff  declines  this 
offer,  plaintiff  may  have  writ  of  possession  of 
the  first  parcel  above  described  at  once,  and  a 
writ  of  possession  of  the  second  parcel,  in  which 
defendant  resides,  upon  payment  of  the  home- 
stead'exemption  of  $1,000,  as  aforesaid.  But 
if  the  plaintiff  accepts  the  above  offer  the  plain- 
tiff will  release  and  surrender  to  defendant  the 
first  described  tract,  add  may  have  a  writ  of 
possession  at  once  for  the  second  described  tract. 

"To  all  of  which  the  plaintiff  objects  and  ex- 
cepts, and  prays  an  appeal  to  the  Court  of  Ap- 
peals, which  is  granted." 

Appellant  filed  motion  and  grounds  for  a 
new  trial  of  bis  motion  for  the  writ  of  pos- 
session for  the  lots,  but  the  motion  was  over- 
ruled. From  this  ruling  and  the  judgment 
previously  entered  he  prosecutes  this  appeal. 

[1]  Appellees,  after  due  notice  thereof  to 
appellant,  have  entered  in  this  court  a  mo- 
tion to  dismiss  the  appeal  on  the  ground 
set  forth  in  a  verified  answer  filed  In  support 
of  the  motion,  which  is  that  appellant,  by  bis 
exercise  of  the  option  given  him  by  the  judg- 
ment of  the  circuit  court  to  accept  the  ap- 
pellee Sara  Washington's  offer  to  surrender 
to  him  the  Hanson  street  property  upon  his 
surrendering  to  her  as  a  homestead  the 
Thomas  avenue  property,  followed  by  his  sur- 
render to  her  of  the  possession  of  the  Thom- 
as avenue  property  and  her  surrender  to  him 
of  the  possession  of  the  Hanson  street  prop- 
erty, was  such  an  acceptance  of  a  benefit  con- 
ferred by  the  judgment  as  estops  him  to 
complain  of  its  provisions  or  ask  its  reversal ; 
hence  the  act  should  be  held  to  constitute 
an  abandonment  of  his  appeal. 

We  are  unable  to  find  any  merit  In  this 
contention.    Civ.  Code,  i  757,  provides: 

"If  it  appear  from  the  record  that  an  appeal 
was  improperly  granted,  or  that  the  appellant's 
rights  to  prosecute  it  further  has  ceased,  the 
appellee  may,  upon  stating  the  grounds  in  writ- 
ing, move  the  court  to  dismiss  the  ap- 
peal.   •    »    *•• 


By  an  act  passed  In  1888  (Laws  1888,  & 
this  section  was  amended  by  adding  to 
it  these  further  provisions: 

"But  when  a  party  recovers  judgment  for 
only  part  of  the  demand  or  property  he  snes  for, 
the  enforcement  of  such  judgment  shall  not 
prevent  him  from  prosecuting  an  appeal  there- 
from as  to  so  much  of  the  demand  or  property 
sued  for  that  be  did  not  recover." 

In  numerous  cases  involving  the  construc- 
tion or  application  of  this  section,  we  .have 
held  that  accepting  satisfaction  of  a  judg- 
ment where  the  party  only  recovers  part  of 
what  he  sued  for  does  not  prevent  him  from 
appealing.  Combs  v.  Bates,  147  Ky.  849,  145 
S.  W.  759;  O'Connor  v.  Henderson  Bridge 
Co.,  95  Ky.  633,  27  S.  W.  251,  983,  16  Ky. 
Law  Rep.  244;  Nashville,  C.  &  St  L.  Ry. 
Co.  v.  Bean's  Ex'r.  128  Ky.  758,  109  S.  W. 
323,  33  Ky.  Law  Rep.  114,  129  Am.  St  Rep. 
333. 

The  fact  that  the  party  appealing  has 
availed  himself  of  whatever  benefit  the  judg- 
ment complained  of  allows  him  does  not  as 
argued  by  appellee's  counsel,  destroy  his 
right  to  prosecute  the  appeal  from  so  much 
of  the  judgment  as  refuses  him  In  part  the 
recovery  or  relief  sought  It  is  only  where 
he  has  compromised  and  settled  the  demand 
sued  for  or  matter  In  controversy  with  the 
appellee  In  satisfaction  of  the  judgment  or 
so  as  to  free  the  parties  of  its  coercive  pro- 
visions, or  where,  pending  the  appeal,  con- 
ditions have  arisen  that  would  make  the 
judgment  on  appeal  of  no  effect  that  the 
right  to  prosecute  It  will  cea3e.  Whittle  v. 
Bawleigh  Medical  Co.,  177  Ky.  1,  197  S.  W. 
470;  Ohio  River  Contract  Co.  v.  Penny- 
bacher,  168  Ky.  78,  181  S.  W.  946;  Mad- 
den v.  Madden,  169  Ky.  367,  183  S.  W.  931, 
L.  R.  A.  1916E,  892;  Haggin  v.  Montague, 
125  Ky.  507,  101  S.  W.  893,  31  Ky.  Law  Rep. 
123. 

Here  the  appellant  by  the  judgment 
appealed  from  recovered  but  a  part  of  the 
property  for  which  he  sued,  and  that  he  ob- 
tained only  by  exercising  an  option  imposed 
by  the  judgment  the  exercise  of  which  com- 
pelled him  by  its  terms  to  surrender  to  the 
appellee  Sara  Washington  the  remainder  of 
the  property.  In  fact  the  judgment  gave  him 
two  options — the  one  mentioned,  of  which  he 
availed  himself,  and  the  other  giving  him  the 
right  to  take  both  pieces  of  property  by  first 
paying  appellee  $1,000  In  lieu  of  a  home- 
stead, the  result  of  the  taking  of  either  op- 
tion being  alike  coercive  upon  appellee.  If, 
Instead  of  availing  himself  of  the  option  he 
exercised,  appellant  had  taken  the  other, 
and  paid  Sara  Washington  the  $1,000,  in  or- 
der to  obtain  both  piece3  of  property,  could 
it  be  contended  that  his  act  in  so  doing 
would  have  deprived  him  of  the  right  of 
appeal  from  the  judgment?  Manifestly  such 
would  not  have  been  its  legal  effect  and  no 
logical  reason  can  be  assigned  in  support  of 
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the  contention  that  his  exercise  of  the  op- 
tion of  which  he  availed  himself  should  be 
given  the  legal  effect  claimed  for  It  by  appel- 
lees. 

It  Is  also  manifest  that  if  the  judgment 
shonld  be  reversed,  with  direction  to  the  cir- 
cuit court  to  require  delivery  to  appellant 
of  the  lot  which,  as  the  re3ult  of  his  exer- 
cise of  the  option,  was  surrendered  to  appel- 
lee, that  court  upon  the  return  of  the  case 
would  have  such  jurisdiction  of  the  parties 
and'  control  of  the  property  as  would  enable 
It  to  compel  delivery  of  the  possession  of  the 
latter  to  appellant  In  obedience  to  the  man- 
date of  the  appellate  court  On  the  other 
hand  If  the  judgment  should  be  affirmed  the 
appellees,  who  have  no  cross-appeal,  would 
be  left  in  the  situation  In  which  the  Judg- 
ment placed  them,  and  would  continue  in  pos- 
session of  the  property  they  now  hold.  ■  So  it 
is  clear  that  there  has  been  no  change  In  the 
condition  of  the  property  or  situation  of  the 
parties,  arising  from  appellant's  exerc^  of 
the  option  accorded  him  by  the  judgment  of 
the  circuit  court,  that  con  have  the  effect  to 
bar  his  right  to  further  prosecute  the  appeal. 

In  addition  to  what  has  been  said,  we  find 
that  the  written  notice  of  his  intention  to 
avail  himself  of  the  option  in  Question,  given 
by  appellant  to  appellees,  distinctly  rests  the 
act  upon  the  requirement  of  the  judgment, 
and  contains  no  intimation  of  its  being  intend- 
ed as  a  compromise  or  settlement  of  his  claim 
to  the  lot  surrendered  to  appellee,  or  as  an 
abandonment  of  his  right  to  prosecute  his 
appeal,  which  wa3  granted  by  the  judgment 
containing  the  option.  It  follows  from  the 
conclusions  we  have  expressed  that  appel- 
lant's right  to  prosecute  this  appeal  has  not 
ceased ;  therefore  the  motion  of  appellees  to 
dismiss  the  appeal  is  overruled. 

It  yet  remains  to  be  determined  whether 
the  appellee  Sara  Washington  had  a  right  of 
homestead  in  either  of  the  lots  at  the  time 
of  the  levy  of  the  appellant's  execution  upon 
them  or  when  they  were  sold  thereunder. 
And  to  the  decision  of  this  question  we  will 
now  proceed.  No  doctrine  is  better  settled  in 
this  jurisdiction  than  that  the  debtor,  in  or- 
der to  be  entitled  to  a  homestead  exemption 
in  property  of  which  he  is  the.  owner,  seized 
for  his  debt,  must  be  a  bona  fide  housekeep- 
er with  a  family,  and  in  possession  of  the 
real  estate  when  levied  on  by  the  attaching 
or  execution  creditor,  claiming  it  as  his 
homestead;  or,  if  not  in  possession,  his  ab- 
sence from  it  must  be  temporary,  and  with 
the  Intention  to  return  to  and  occupy  it  as 
a  homestead.  Moreover,  he  must  have  ac- 
quired the  property  prior  to  the  creation  of 
the  debt  or  demand  to  satisfy  which  it  Is 
sought  to  be  subjected  to  sale.  Ky.  St  | 
1702;  Nichols  v.  Sennltt,  78  Ky.  630;  Hen- 
sey  v.  Hensey's  Adm'r,  92  Ky.  164,  17  S.  W. 
383,  13  Ky.  Law  Rep.  426;  Holder's  Adm'r 
v.  Holder,  120  Ky.  802,  87  8.  W.  1100,  27 


Ky.  Law  Hep.  1171 ;  Carter  Fisher  &  Co.  v. 
Goodman,  11  Bush,  228;  Brown  ft  Co.  v. 
Martin,  4  Bush,  60;  Caldwell,  etc.,  v.  Trues- 
dell,  13  S.  W.  101,  11  Ky.  Law  Bep.  726.  If 
the  homestead  is  once  acquired,  the  length 
of  the  time  of  absence  from  It  is  not  so  ma- 
terial, but  it  must  be  temporary  in  the  sense 
that  it  begins  and  continues  with  a  fixed 
purpose  on  the  part  of  the  claimant  of  the 
homestead  to  return  to  the  property  and  oc- 
cupy it  as  a  homestead.  Mattingly  v.  Berry, 
94  Ky.  544,  23  S.  W.  215,  15  Ky.  Law  Rep. 
288;  Burch  v.  Atchison,  etc.,  82  Ky.  585; 
Curran  v.  Culf  Adm'r,  15  S.  W.  657,  13  Ky. 
Law  Rep.  84;  Nethercutt  v.  Herron,  etc.,  8 
8.  W.  13,  10  Ky.  Law  Rep.  247. 

[*]  We  think  it  sufficiently  appears  from 
the  evidence  furnished  by  the  record  that  the 
appellee  Sara  Washington,  by  her  purchase 
of,  and  removal  to,  the  Thomas  avenue  lot 
in  1900,  and  continued  occupancy  of  same 
for  the  two  years  succeeding  the  purchase, 
did  acquire  a  homestead  in  that  property. 
For  she  testified  that  she  purchased  it  with 
that  purpose,  and  for  the  two  years  occupied 
it  as  a  homestead,  and  this  testimony  is  not 
contradicted  by  any  other  witness.  She  and 
her  husband,  at  the  end  of  their  two  years' 
occupancy  of  the  Thomas  avenue  property, 
went  back  to.  the  service  and  home  of  their 
employer,  George  Clay,  with  whom  they  had 
previously  lived,  and  after  remaining  with 
him  until  1913  returned  to  the  Thomas  ave- 
nue property.  Notwithstanding  their  stay  of 
10  or.  11  years  at  Clay's,  in  view  of  the  tes- 
timony of  the  appellee  Sara  Washington 
that  she  left  the  Thomas  avenue  property 
with  the  fixed  purpose  to  return  thereto 
when  her  employment  by  Clay  had  ceased, 
we  would  not  be  inclined  to  hold  that  this 
long  absence  from  the  Thomas  avenue  prop- 
erty necessarily  constituted  an  abandon- 
ment of  that  property  as  a  homestead;  for 
such  absence,  as  long  as  It  was,  cannot  be 
said  to  be  necessarily  inconsistent  with  a 
fixed  purpose  on  appellee's  part  to  return  to 
her  own  property  as  a  permanent  place  of 
residence  when  her  employment  by  Clay 
should  cease. 

But  whatever  purpose  she  may  once  have 
entertained  respecting  her  return  to  the 
Thomas  avenue  property  as  a  permanent 
place  of  residence,  her  acts  and  conduct  be- 
fore leaving  the  Clay  home,  and  following 
her  return  to  the  Thomas  avenue  property, 
make  it  reasonably  plain  that  such  purpose 
had  been  abandoned  before  her  return  there- 
to. For  in  giving  her  testimony  she  frankly 
admitted  that  her  purchase  of  the  Hanson 
street  house  and  lot  was  made  shortly  be- 
fore her  removal  from  Clay's;  that  the 
purchase  was  made  by  his  advice  and  with 
a  part  of  $5,000  given  her  by  him ;  and  that 
the  $5,000  thus  given  her  by  Clay  is  the 
same  money  for  which  the  appellant,  as  his 
committee,  recovered  against  her  the  judg- 
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ment  compelling  the  sale  of  her  two  lots  un- 
der the  execution. 

She  further  admitted  that  her  object  In 
buying  the  Hanson  street  lot  with  Its  two- 
story  dwelling  house  was  to  make  of  It  a 
home  for  herself  and  paralytic  husband; 
that  upon  leaving  the  Clay  place  they  would 
have  moved  directly  to  the  Hanson  street 
property  but  for  the  fact  that  a  tenant  then 
In  possession  of  It  had  not  removed  from  It 
as  anticipated,  for  which  reason  she  and  her 
husband  temporarily  removed  to  the  Thomas 
avenue  property,  taking  with  them  a  part  of 
their  household  effects,  having  previously 
caused  the '  remainder  to  be  hauled  to  and 
left  at  the  Hanson  street  house.  It  also 
appears  from  Sara  Washington's  testimony 
that  she  and  her  husband,  following  their 
removal  thereto,  remained  In  the  Thomas 
avenue  property  about  one  month,  and  until 
the  Hanson  street  property  was  vacated  by 
the  dilatory  tenant,  and  then  removed  to  the 
Hanson  street  property,  where  they  were 
residing  when  sued  by  appellant,  and  con- 
tinuously resided,  until  their  surrender  of  the 
property  to  appellant,  when  he  surrendered 
to  them  the  Thomas  avenue  property  under 
the  option  given  him  by  the  Judgment  of 
the  circuit  court. 

The  evidence  referred  to  cjearly  estab- 
lishes the  following  facts,  viz.:  (1)  That 
whatever  homestead  right  the  appellee  Sara 
Washington  once  had  In  the  Thomas  avenue 
lot  had  been  abandoned  by  and  lost  to  her 
before  the  levy  of  appellant's  execution  and 
sale  of  the  property  thereunder;  (2)  that 
when  she  removed  from  the  Thomas  avenue 
lot  to  the  Hanson  street  lot  it  was  with  a 
Axed  purpose  to  abandon  the  first  property 
as  a  homestead  and  make  a  permanent  home 
of  the  second,  which  purpose,  as  admitted 
both  by  her  answer  and  testimony,  actuated 
her  purchase  of  the  latter  property  before 
she  left  Clay's  and  was  consummated  by  her 
subsequent  removal  to  and  occupancy  of  it; 
(3)  that  she  had  no  right  of  homestead  in  the 
Hanson  street  lot  at  the  time  of  the  levy 
of  the  execution,  because  the  debt  for  which 
the  lot  was  sold  was  created  before  the  lot 
or  any  right  of  homestead  therein  had  been 
acquired  by  her. 

[3]  While  in  every  case  involving  a  claim 
to  homestead  the  question  of  abandonment, 
if  raised,  must  be  determined  by  the  facts 
established  In  evidence  in  the  particular  case. 
In  the  case  before  us  there  is  no  doubt  of  the 
appellee  Sara  Washington's  abandonment  of 
her  right  of  homestead  In  the  Thomas  avenue 
property,  because  the  abandonment  is  admit- 
ted by  her.  It  Is  her  claim,  however,  that 
her  homestead  In  that  lot  was  by  some  unac- 
countable means  transferred  to  the  Hanson 
street  lot,  or,  If  not  so  transferred,  It  reat- 
tached to  the  Thomas  avenue  lot.  According 
to  our  interpretation  of  the  statute  the  home- 
stead.of  the  debtor  cannot,  by  bis  .or  her  own 


volition,  be  thus  shifted  from  one  piece  of 
property  to  another.  The  right  of  exemption 
depends  upon  the  actual  purpose  and  inten- 
tion of  the  debtor  to  use  and  enjoy  the  prop- 
erty sought  to  be  exempted  as  a  home  for 
himself  and  family,  and  the  right  does  not 
exist  where  the  residence  of  the  debtor  is 
permanently  located  elsewhere  than  on  the 
property  In  which  the  homestead  Is  claimed. 
Our  view  of  the  law  on  this  question  la  well 
stated  in  13  Ruling  Case  Law,  546: 

"It  is  clearly  a  perversion  of  the  spirit  and 
purpose  of  the  homestead  exemption  to  allow  a 
double  immunity  against  the  claims  of  creditors. 
Hence  it  is  a  rule  of  universal  application  that 
a  person  cannot  lawfully  hold  two  exemptions 
at  the  same  time;  nor  can  he  have  two  home- 
steads either  of  which  at  his  election  would  be 
exempt.  *  *  *  In  as  much  as  one  person  can- 
not hold  two  homesteads  at  the  same  time,  the 
removal  from  one  homestead  elsewhere  is  con- 
clusive proof  of  abandonment  of  the  former 
homestead." 

To  which  we  would  add,  provided  the-  re- 
moval from  the  one  homestead  elsewhere  Is 
made  with  a  fixed  purpose  on  the  part  of  the 
debtor  to  abandon  as  a  homestead  the  prop- 
erty from  which  he  removed  and  perma- 
nently make  his  home  on  the  property  to 
which  he  removes ;  and  such  is  the  state  of 
case  here  presented. 

The  circuit  court  by  the  judgment  appealed 
from  seems  to  have  sustained  appellee's  con- 
tention that  the  homestead  in  the  Thomas 
avenue  property  was  not  abandoned  by  Sara 
Washington,  but  to  the  extent  of  $1,000  its 
value  was  merely  transferred  by  her  to  the 
Hanson  street  property,  thereby  giving  her  a 
right  of  election,  which  the  law  does  not  per- 
mit. A  debtor  may  sell  his  exempt  homestead, 
and  invest  the  proceeds  in  other  real  estate, 
which,  if  claimed  by  him  and  occupied  by 
himself  and  family  as  a  homestead,  cannot 
be  subjected  to  the  payment  of  his  debts. 
But  the  case  here  presented  does  not  rest 
upon  any  such  state  of  facta  The  Hanson 
street  lot  was  not  purchased  with  the  pro- 
ceeds of  any  other  homestead,  and,  though 
avowedly  purchased  as  and  for  a  homestead, 
was  paid  for  with  money  otherwise  acquired. 
Its  purchase  for  such  purpose,  and  appellees' 
removal  to  it  as  a  permanent  home,  necessari- 
ly operated  as  an  abandonment  of  their  home- 
stead In  the  Thomas  avenue  property,  with- 
out having  the  effect  of  exempting  to  them  a 
homestead  In  the  Hanson  street  property,  as 
it  was  acquired  after  the  creation  of  the  debt 
for  which  It  was  sold  under  the  execution. 
Furthermore  appellees'  abandonment  of  their 
homestead  right  in  the  Thomas  avenue  prop- 
erty rendered  It  as  much  subject  to  the  exe- 
cution debt  as  was  the  other  property. 

The  errors  shown  by  the  judgment  were 
not  cured  by  the  options  it  gave  appellant, 
as  the  effect  of  his  availing  himself  of  either 
option  could  but  cause  the  loss  to  him  of  a 
part  of  the  debt  sued  for. 
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For  the  reasons  Indicated  the  Judgment 
la  reversed  and  cause  remanded  for  such 
further  proceedings  as  may  be  consistent 
with  the  opinion. 

The  whole  court  sitting. 


083  Ky.  70S) 

BALLARD   et  aL   t. 


SMITH. 


{Court  of  Appeals  of  Kentucky.     March   28, 
1919.) 

1.  Pabent  and  Child  ®=»7(1)— Employment 
op  Miwob  Child— Injury— Riqht  or  PAB- 
ENT. 

To  enable  parent  to  recover  from  employer 
of  minor  child  injured  in  employment  for  loss  of 
services  and  medical  expenses,  employer  must 
have  known,  or,  in  exercise  of  ordinary  care, 
been  chargeable  with  knowledge,  of  infancy  of 
child,  employment  must  have  been  made  without 
knowledge  or  consent  of  parent,  and  child  must 
have  been  employed  for  and  put  at  dangerous 
work,  at  least  to  such  extent  injury  would  likely 
result 

2.  Parent  and  Child  «$=»7(10)  —  Engage- 
ment of  Minob  Employe—  Unsafe  Work. 

Employer  is  not  liable  to  parent  of  a  minor 
employe1  engaged  to  do  and  put  at  safe  work, 
but  injured  in  quitting  safe  work  of  its  own  ac- 
cord, and  engaging  for  time  being  in  hazardous 
work,  contrary  to  directions,  knowledge,  or  eon* 
sent  of  employer. 

8.  Pabent  and  Child  «=»7(14)— Action  by 
Parent— Instruction. 
In  parent's  action  for  injuries  to  minor 
daughter  while  feeding  mangle  in  a  laundry, 
where  evidence  was  conflicting  as  to  whether 
girl  when  injured  was  working  at  mangle  with 
knowledge  or  consent  of  employers  or  their  fore- 
man, trial  court  should  not  have  based  parent's 
right  to  recover  on  fact  that  his  daughter  was 
engaged  in  dangerous  work,  but  should  have 
qualified  instruction  to  submit  question  whether 
work  was  being  performed  with  knowledge  or 
consent  of  employers  or  foreman. 

Appeal  from  Circuit  Court,  Bell  County. 

Action  bs  Alex.  Smith  against  J.  J.  Ballard 
and  another.  From  judgment  for  plaintiff, 
defendants  appeal.  Reversed,  with  direc- 
tions. 

D.  B.  Logan,  A  W.  Babbage,  and  Jas.  M. 
Gilbert,  all  of  Plnevllle,  for  appellants. 

J.  M.  Robsion  and  J.  D.  Tuggle,  both  of 
Barbourville,  for  appellee. 

THOMAS,  J.  Appellants  and  defendants 
below,  J.  J.  Ballard  and  A.  B.  Lelbig,  owned 
and  operated  a  laundry  In  Plnevllle,  Ky.  On 
June  22,  1913,  they  employed  Laura  Smith, 
an  Infant  about  17  years  and  8  months  old, 
and  put  her  at  certain  kinds  of  safe  work  In 
their  laundry.    She  continued  to  work  there 


until  July  224,  just  one  month  from  Che  time 
she  began,  on  which  day,  at  the  hour  of  begin- 
ning work  in  the  morning,  she  commenced  to 
feed  a  machine  known  as  a  "mangle."  With- 
in a  few  minutes  thereafter  her  hand  was 
caught  in  the  rollers  of  the  mangle  and  three 
of  her  fingers  severely  mashed  and  her  hand 
otherwise  injured  and  bruised,  the  bones  in 
the  three  fingers  being  crushed  so  that  ac- 
cording to  the  testimony  she  Is  probably  a 
permanent  cripple.  This  suit  was  filed  by 
her  father,  the  appellee  and  plaintiff,  Alex. 
Smith,  against  defendants,  to  recover  dam- 
ages for  the  loss  and  deprivation  of  the 
services  of  his  infant  daughter  until  she  shall 
arrive  at  the  age  of  21  years,  and  "for  medi- 
cal service,  medicine,  and  nursing  and  car-v 
lng  for  his  said  child,  because  of  said  In- 
jury,"  which  be  has  expended  and  which  will 
be  necessary  to  expend  in  the  future,  aggre- 
gating  in  all  the  sum  of  $1,000,  for  which 
amount  he  asked  judgment 

The  petition  alleged  that  plaintiff's  daugh- 
ter was  under  21  years  of  age,  which  fact  de- 
fendants knew,  and  with  that  knowledge  urn- 
ployed  her  without  plaintiff's  knowledge  or 
consent  and  set  her  to  work  at  a  hazardous 
employment  in  operating  a  mangle,  which  la 
a  dangerous  piece  of  machinery  and  requires 
In  its  operation  special  knowledge,  skill,  and 
experience,  which  plaintiff's  daughter  did  not 
possess,  and  which  fact  was  known  by  de- 
fendants at  the  time. 

The  answer  denied  the  averments  of  the 
petition  and  pleaded  contributory  negligence 
on  the  part  of  the  daughter,  as  well  as  as- 
sumed risk  by  her,  and  in  another  paragraph 
alleged  that  she  was  employed  in  tbe  laundry 
to  iron  shirts  with  an  ordinary  smoothing 
iron,  not  connected  with  any  machinery  dan- 
gerous or  otherwise,  and  that  she  was  put 
at  that  work  and  instructed  and  directed  to 
do  no  other  character  of  work  in  the  laundry 
on  penalty  of  being  discharged ;  that  at  the 
time  she  was  injured  she  of  her  own  accord 
undertook  to  feed  the  mangle  without  the 
knowledge,  direction,. or  consent  of  defend- 
ants or  their  foreman  In  charge  and  was  so 
injured  while  thus  engaged.  Counter  plead- 
ings formed  the  issue,  and  upon  trial  under 
instructions  from  the  court  the  Jury  return- 
ed a  verdict  in  favor  of  plaintiff  for  the  sum 
of  $600,  upon  which  judgment  was  rendered, 
and,  complaining  of  it,  defendants  prosecute 
this  appeal. 

The  chief  grounds  urged  for  a  reversal  are 
that  the  court  erred  in  giving  to  the  jury  In- 
struction No.  1,  and  in  falling  to  Instruct 
the  jury  as  requested  by  defendants.  The 
criticized  Instruction  which  the  court  gave  Is: 

"If  you  believe  from  the  evidence  in  this  case 
that  the  defendants,  J.  3.  Ballard  or  A.  B. 
Leibig,  or  any  person  acting  for  them,  employed 
Laura  Smith,  a  daughter  of  the  plaintiff,  Alex. 


4s»For  other  cases  see  same  topic  ana  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


490 


210  SOUTHWESTERN  BEPOBTEB 


(Ky. 


Smith,  to  work  In  the  laundry  mentioned  in  the 
evidence,  without  the  consent  of  the  plaintiff, 
Alex.  Smith,  and  that  she  was  under  21  years 
of  age,  and  that  the  defendants,  or  those  acting 
for  them,  who  employed  the  said  Laura  Smith, 
knew  or  by  the  exercise  of  ordinary  care  could 
have  known  that  she  was  under  21  years  of 
age,  and  that  she  was  injured  in  the  band,  and 
that  the  work  at  which  she  was  engaged  in  said 
laundry  at  the  time  of  the  injury,  if  she  was 
injured,  was  dangerous  or  hazardous,  then  you 
ought  to  find  for  the  plaintiff,  Alex.  Smith." 

The'  chief  objection  to  the  instruction  is 
that  it  makes  the  defendants  liable  If  the 
work  at  which  the  daughter  "was  engaged" 
at  the  time  she  received  her  Injury  was  dan- 
gerous or  hazardous,  and  did  not  make  the 
liability  of  the  defendants  to  plaintiff  depend 
upon  the  dangerous  or  hazardous  character 
of  the  work  which  the  daughter  was  employ- 
ed to  do,  or  at  which  she  was  engaged  under 
the  directions,  express  or  implied,  of  the  de- 
fendants.' 

[1]  The  law  seems  to  be  that,  to  enable  a 
parent  In  cases  of  this  kind  to  recover  of  the 
master  for  injuries  to  his  Infant  child,  three 
things  must  concur:  (a)  The  employer  must 
have  known,  or  by  the  exercise  of  ordinary 
care  could  have  known,  of  the  infancy  of  the 
child;  (b)  the  employment  must  have  been 
made  without  the  knowledge  or  consent  of 
the  parent;  and  (c)  the  Infant  must  have 
been  employed  to  do  and  put  at  dangerous 
and  hazardous  work,  at  least  to  such  an  ex- 
tent as  that  Injury  would  likely  result  The 
general  rule  upon  this  subject  Is  thus  stated 
In  29  Cyc.  1643: 

"If  the  child  is  injured  in  the  course  of  a 
dangerous  service,  the  employer  is  liable;  but 
the  mere  fact  that  a  child  was  injured  while  in 
the  employ  of  a  person  by  whom  he  has  been 
employed  without  the  knowledge  of  the  parent 
does  not  render  the  employer  liable  in  an  action 
by  the  parent  for  the  loss  of  the  services  of  the 
child,  where  the  employment  was  not  hazardous 
and  the.  injury  was  not  due  to  the  employer's 
negligence." 

This  court  seems  to  have  adopted  the  rule  of 
the  text  in  the  cases  of  L  &  N.  R.  R.  Co.  v. 
Willis,  83  Ky.  57,  4  Am.  St.  Rep.  124 ;  Union 
News  Co.  v.  Morrow,  46  S.  W.  6,  20  Ky.  Law 
Rep.  302 ;  I.  C.  B.  R.  Co.  v.  Henon,  68  S.  W. 
456,  24  Ky.  Law  Rep.  298 ;  and  Hendrlckson 
v.  L.  &  N.  R  R  Co.,  137  Ky.  562,  126  S.  W. 
117. 

In  the  Willis  Case,  according  to  the  opin- 
ion, the  defendant  without  the  consent  or 
knowledge  of  the  parent  "employed  and  per- 
mitted the  son  to  render  service  for  it  in 
the  hazardous  capacity  of  brakeman."  It 
was  contended  by  defendant  that  it  had  not 
employed  the  son  because  the  conductor,  with 
whose  knowledge  and  consent  he  was  per- 
forming the  service  as  brakeman,  had  no  au- 
thority to  permit  him  to  do  so  so  as  to  bind 
the  defendant    This  contention  was  rejected 


by  the  court  and  the  liability  of  the  defend- 
ant upheld  upon  the  ground  that — 

"If  one  engages  the  servant  of  another  in  an 
obviously  dangerous  business,  he  renders  him- 
self responsible  for  any  injury  the  servant  may 
sustain  while  so  .engaged,  and  which  can  ra- 
tionally be  attributed  to  the  undertaking;  and 
this  is  so,  even  if  the  injury  results  immediate- 
ly from  the  neglect  or  unskillfulness  of  the  serv- 
ant owing  to  the  fact  that  the  person,  by  so 
illegally  interfering,  assumes  all  the  risk  inci- 
dent to  the  service." 

In  the  Morrow  Case,  the  infant  was  em- 
ployed to  sell  papers,  magazines,  and  period- 
icals upon  the  train  while  making  trips. 
The  Instruction,  in  submitting  to  the  jury  the 
facts  upon  which  defendant's  liability  de- 
pended, said: 

"If  you  believe  from  the  evidence  •  •  * 
that  such  employment  of  said  Samuel  S.  Mor- 
row [the  infant]  was  dangerous  and  hazardous 
for  a  boy  of  his  age  and  experience,  and  that  the 
said  defendant  had  notice  and  knowledge,  or 
should  have  known,  that  such  employment  was 
dangerous  and  hazardous,"  etc.,  then  the  jury 
should  find  for  the  plaintiff. 

That  Instruction  was  approved  by  this 
court. 

In  the  Henon  Case,  the  infant  was  employ- 
ed by'  the  defendant  railroad  company  to 
work  in  a  gravel  pit,  but  on  the  dafr  he  was 
injured  he  was  taken  out  of  the  pit  and  was 
put  to  work  on  a  gravel  train.  While  so  en- 
gaged, be  was  caused  through  a  bump  or 
jar  of  the  train  to  fall  from  a  ladder  and 
sustain  Injuries,  to  recover  for  which  his 
father  brought  the  suit,  seeking  judgment  in 
his  own  right  as  parent.  The  court  referred 
with  approval  to  the  Willis  Case  and  to  the 
case  of  N.  N.  &  M.  V.  B.  B.  Co.  v.  Carroll, 
31  S.  W.  132,  17  Ky.  Law  Bep.  374,  and  then 
said: 

"The  circuit  court  followed  the  rule  laid  down 
in  these  cases.  He  instructed  the  jury  that  if 
the  son  was  employed  without  the  knowledge  or 
consent  of  the  father,  and  was  under  21  years 
of  age,  and  this  fact  was  known  to  the  defend- 
ant's agents  in  charge  of  him  prior  to  his  in- 
jury, and  he  was  required  to  perform  dangerous 
or  hazardous  work,  and  while  thus  engaged  was 
thus  injured,  they  should  find  for  the  father  a 
fair  compensation  for  the  loss  of  the  services 
of  his  son  during  his  minority  and  for  trouble 
and  expense  in  taking  care  of  him." 

In  the  Hendrlckson  Case,  the  Infant  was 
employed  in  the  capacity  of  brakeman,  and, 
in  holding  defendant  liable  to  the  parent  in 
a  suit  like  this,  the  court,  inter  alia,  said: 

"The  service  of  brakeman  is  peculiarly  hazar- 
dous.  The  knowledge  on  the  part  of  the  con- 
ductor that  the  son  was  on  the  train  and  ren- 
dering service  as  brakeman  was  the  knowledge 
of  the  defendant.  The  defendant  could  not 
with  knowledge  of  the  father's  rights  thus  ex- 
pose the  son  knowingly  to  the  dangers  of  such 
a  hazardous  business  without  his  consent" 
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[2]  These  cases  also  appear  to  hold  that 
the  dangerous" character  of  the  work  at  which 
the  Infant  Is  placed  or  exposed  need  not  be 
Inherently  so.  It  is  sufficient  If  injury  is 
likely  to  happen  although  It  could  have  been 
prevented  by  cautious  and  prudent  action 
on  the  part  of  the  Infant  servant  It  is  not 
altogether  made  clear  by  these  and  other  au- 
thorities Just  why  It  is  essential  to  the  right 
of  the  parent  to  recover  that  the  employment 
should  be  dangerous  or  hazardous,  since  it 
would  appear  that  the  basis  of  the  action  Is 
the  deprivation  of  the  parent  of  the  services 
of  his  child  without  his  consent.  It  may  be 
that  the  rule  was  founded  upon  the  idea  that 
to  otherwise  hold  would  prevent  in  all  .cases 
the  employment  of  infants  howsoever  safe 
and  free  from  danger  the  employment  might 
be.  But,  whatever  the  reason  for  the  distinc- 
tion, It  now  seems  to  be  too  firmly  fixed  in 
the  law  to  call  it  In  question.  Following  the 
rule  as  thus  laid  down,  the  master  in  such 
cases  would  not  be  liable  to  the  parent  if  he 
employed  the  child  and  engaged  it  to  do  and 
put  it  at  work  which  in  itself  was  safe  and 
In  the  performance  of  which  it  was  not  In- 
jured, and  necessarily  would  the  employer 
not  be  liable  If  the  child  of  Its  own  accord 
quit  the  safe  work  which  the  master  assigned 
it  to  do  and  engaged  for  the  time  being  in  a 
hazardous  work  contrary  to  the  directions, 
knowledge,  or  consent  of  the  master. 

[3]  In  this  case  the  evidence  is  conflicting 
as  to  whether  Laura  Smith  at  the  time  she 
received  her  injuries  was  working  at  the 
mangle  with  the  knowledge  or  consent  of 
defendants  or  their  foreman  In  charge.  Her 
testimony  and  that  of  some  of  her  witnesses 
would  seem  to  Indicate  that  it  was  known 
to  defendants  and  their  foreman  that  she 
would  upon  occasions  engage  In  feeding  the 
mangle,  while  it  is  contended  by  defendants 
in  their  testimony  and  that  of  their  witnesses 
that  she  was  expressly  forbidden  to  work  at 
feeding  the  mangle  under  all  circumstances. 
With  this  'contradiction  in  the  testimony,  we 
think  the  court  should  not  have  based  plain- 
tiff's right  to  recover  upon  the  fact  that  his 
daughter  was  at  the  time  engaged  in  a  dan- 
gerous and  hazardous  work,  but  that  the 
instruction  should  have  been  so  qualified  as 
to  submit  to  the  Jury  whether  such  work 
was  being  performed  with  the  knowledge  or 
consent  of  the  defendants  or  of  their  foreman 
in  charge. 

The  instructions  which  were  refused,  and 
of  which  complaint  is  made,  attempted  to 
submit  this  phase  of  the  case ;  but,  with  in- 
struction No.  1  modified  as  indicated,  the 
entire  law  governing  the  rights  of  the  parties 
will  be  presented.  This  may  be  done  by  In- 
serting therein,  Immediately  following  the 
words  "dangerous  or  hazardous,"  these 
words: 


"And  defendants  or  their  foreman  in  charge 
placed  her  at  such  work,  or  knew  that  she  was 
so  engaged  and  without  objection  thereto  or 
protesting  against  it  suffered  her  to  remain 
atlt^ 

The  Instruction  will  then  conform  to  the 
law  as  laid  down  by  the  cases,  supra. 

Wherefore,  for  the  error  Indicated,  the 
Judgment  is  reversed,  with  directions  to 
grant  a  new  trial,  and  for  proceedings  con- 
sistent herewith. 


(183  Ky.  608) 

DONAHUE  t.   LOUISVILLE,  H.   &   ST.  L. 
BY.  CO. 

(Court  of  Appeals  of  Kentucky.     March  18, 
1919.) 

1.  Master  and  Servant  ®=»219(5)— Assump- 
tion of  Risk— Simple  Tool  Rule. 

Where  an  experienced  railroad  trackman, 
on  two  occasions  while  working  with  a  chisel 
and  clawbar,  was  injured  by  flying  slivers,  he 
assumed  the  risk,  as  the  tools  were  simple  and 
their  defects  readily  observable,  and  he  could 
not  recover  under  the  federal  Employers'  lia- 
bility Act  (U.  S.  Comp.  St  gg  8057-8605). 

2.  Negligence  «=»97— Contributory  Negli- 
genoe— comparative  negligence  rule. 

Where  an  experienced  railroad  trackman 
engaged  in  interstate  commerce  was  injured 
by  slivers  flying  from  a  defective  chisel  and 
clawbar,  which  he  had  selected,  he  assumed 
the  risk  of  injury,  and  his  acts  did  not  amount 
to  contributory  negligence  within  the  compara- 
tive negligence  rule  of  the  federal  Employers' 
Liability  Act  (U.  S.  Comp.  St.  gg  8657-8665). 

3.  Master  and  Servant  «=>204(1)— Assump;- 
tion  of  Risk— Defective  Tools. 

In  case  of  an  injury  to  a  servant  engaged 
in  interstate  commerce,  resulting  from  the  use 
of  defective  tools,  not  coming  within  the  fed- 
eral Safety  Appliance  Acts  (U.  S.  Comp.  St.  gg 
8605-8628),  assumed  risk  may  be  interposed  as 
a  defense. 

4.  Master  and  Servant  <&=>205(2)  —  Injury 
to  Servant— Assumption  of  Risk— Simple 
Tools— Presence  of  Foreman. 

Where  a  railroad  workman  engaged  in  in- 
terstate commerce  was  holding  and  using  a  de- 
fective clawbar,  when  a  sliver  flew  therefrom 
and  struck  his  eye,  the  fact  that  the  work  was 
under  the  direction  of  the  foreman  did  not  pre- 
vent assumption  of  risk,  as  the  tool  used  was 
simple,  and  the  injury  resulted  from  his  own 
use  of  it. 

Appeal  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch,  First  Divi- 
sion. 

Action  by  Jerry  Donahue  against  the  Lou- 
isville, Henderson  &  St  Louis  Railway  Com- 
pany. From  a  directed  verdict  for  the  de- 
fendant plaintiff  appeals.  Judgment  af- 
firmed. 
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Elmer  C   Underwood,   of  Louisville,  for 
appellant 
Helm  A  Helm,  of  Louisville,  for  appellee. 

SAMPSON,  J.  The  Louisville,  Henderson 
&  St.  Louis  Railway  Company  operates  an 
interstate  railroad,  and  was  at  -  the  times 
-complained  of  and  is  now  engaged  in  inter- 
state commerce.  Appellant  Jerry  Donahue 
was  employed  by  said  railway  company  as 
one  of  a  crew  of  trackmen  engaged  in  main- 
taining the  tracks  in  the  Louisville  yards  of 
said  company.  On  September  21,  1916,  ap- 
pellant Donahue  and  a  colored  man  named 
Logsdon  were  directed  by  the  foreman  of  the 
gang  to  take  a  spike  maul  add  a  chisel  T- 
rall  cutter,  and  go  to  a  certain  pile  of  T- 
rails  in  the  yards  of  the  company  and  there 
cut  an  ordinary  steel  railroad  rail  into  two 
parts.  This  work  was  accomplished  by  plac- 
ing the  chisel  on  the  steel  rail  at  the  point 
where  it  was  marked  to  be  cut,  and  then  by 
striking  the  chisel  with  the  maul.  The  col- 
ored man  held  the  chisel  on  the  rail,  while 
appellant  Donahue  struck  the  top  of  the 
chisel  with  the  spike  maul.  The  chisel  was 
an  old  one,  that  had  been  long  in  use,  and 
the  top  or  head  of  It  had  been  battered  and 
"mushroomed"  by  heavy  strokes  from  the 
spike  maul.  The  spike  maul  likewise  was 
old  and  battered.  In  the  course  of  the  work 
a  sliver  or  steel  splinter  flew  from  the  head 
of  the  chisel  and  struck  appellant  Donahue 
in  the  left  eye,  inflicting  a  more  or  less  pain- 
ful injury,  and  Impairing  the  sight  of  the 
eye  in  part  From  this  injury  Donahue  lost 
only  a  few  days'  work. 

About  a  month  later  Donahue,  with  his 
gang,  were  engaged  in  repairing  a  switch  in 
one  of  the  yards.  The  foreman  directed 
Donahue  to  take  the  clawbar,  a  steel  bar 
about  four  or  Ave  feet  long,  with  a  claw  on 
one  end  so  arranged  as  to  pull  spikes  from 
cross-ties,  and  place  the  claw  thereof  over  the 
head  of  a  steel  spike,  which  had  been  driven 
into  the  bolt  hole  of  the  rail  and  splice,  in 
order  to  drift  the  rail  into  position,  and  hold 
the  bar  in  such  position  as  to  allow  a  fellow 
workman  to  strike  the  heel  thereof  with  the 
spike  maul,  and  thus  drive  the  spike  from 
the  hole  in  the  steel  rail.  While  appellant 
Donahue  was  thus  holding  the  clawbar  and 
the  fellow  workman  was  striking  the  heel  as 
aforesaid,  a  silver  of  steel  flew  from  the 
heel  of  the  clawbar  and  struck  appellant  in 
the  right  eye,  destroying  the  sight  thereof. 
On  the  18th  day  of  January,  .1917,  Donahue 
instituted  this  action  in  the  Jefferson  circuit 
court  under  the  federal  Employers'  Liability 
Act  (Act  April  22,  1908,  c.  149,  36  Stat  65 
[U.  S.  Comp.  St  t!  8657-8665]),  in  two 
paragraphs,  seeking  to  recover  of  appellee, 
railway  company,  damage  for  each  of  said 
Injuries. 

After  a  general  demurrer  to  the  petition 
had  been  overruled,  and  other  preliminary 


motions  passed  upon,  defendant  filed  an  an- 
swer traversing  the  allegations  of  the  peti- 
tion, and  in  a  second  paragraph  averred 
that  plaintiff  Donahue  was  guilty  of  such 
contributory  negligence  as  would  bar  his 
right  of  recovery.  By  the  third  paragraph 
the  answer  alleged  that  plaintiff  Donahu->— 

"in  entering  and  remaining  in  the  service  of  the 
defendant  assumed  certain  risks  and  dangers 
incident  to  his  work,  and  by  bis  contract  of 
service  with  the  defendant  he  assumed  all  the 
ordinary  risks  and  dangers  incident  to  his  em- 
ployment, among  which  was  the  risk  of  injury 
set  up  in  the  petition." 

The  affirmative  allegations  of  the  answer 
were-  controverted  by  reply.  The  case  came 
on  for  trial  before  a  Jury,  and  at  the  con- 
clusion of  plaintiff's  evidence  counsel  for 
defendant  company  moved  the  court  to  per- 
emptorily instruct  the  Jury  to  find  and  re- 
turn a  verdict  for  it  which  motion  was  sus- 
tained by  the  court,  and  plaintiff's  action 
dismissed,  and  of  this  he  complains  upon 
this  appeal. 

The  railroad  company  is  an  interstate 
common  carrier,  and  was  engaged  in  inter- 
state commerce  at  the  time  of  the  two  in- 
juries of  which  Donahue  complains,  and 
Donahue  is  admitted  to  have  been  in  its  em- 
ploy at  each  of  said  times,  and  it  may  be 
conceded  was  engaged  In  interstate  com- 
merce. Appellee  company  insists  that  the 
clawbar,  chisel,  and  spike  maul  employed  by 
appellant  Donahue  and  his  fellow  workman, 
at  the  times  of  which  he  complains  of  injury, 
are  common  tools,  governed  by  what  is  gen- 
erally known  as  the  "simple  tool"  rule,  and 
that  the  master  did  not  owe  to  Donahue  the 
duty  of  Inspecting  the  tools  for  defects,  but 
that  such  duty  rested  upon  Donahue  as  the 
workman  having  the  tools  in  charge.  To 
this  contention  appellant  Donahue  responds 
by  conceding  the  tools  employed  to -come 
within  the  rule  stated,  but  asserts  the  most 
that  could  be  said  against  appellant  is  that 
he  was  guilty  of  contributory  negligence  in 
continuing  to  use  the  tools  which  he  knew 
to  be  in  a  defective  condition,  and  that  by 
the  federal  act,  under  which  this  suit  is 
prosecuted,  contributory  negligence  is  not  a 
bar,  but  may  be  pleaded  in  mitigation  of 
damages  only,  and  the  trial  court  erred  to 
appellant's  prejudice  in  sustaining  the  mo- 
tion for  peremptory  instruction.  Appellee 
company  does  not  accede  to  this  Insistence, 
and  attempts  to  avoid  it  by  saying  that  the 
act  of  appellant  Donahue  in'  continuing  to 
use  the  tools  after  he  knew  of  their  defec- 
tive condition  is  not  properly  classified  as 
contributory  negligence,  but  was  an  assump- 
tion of  risk  on  his  part  the  tools  not  being 
within  the  federal  Appliance  Act  which  is 
conclusive  of  his  right  to  recover. 

Appellant  Donahue  admits  that  he  was 
thoroughly  acquainted  with  the  tools  with 
which  he  was  working  at  the  time  of  the 
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two  accidents.  He  bad  been  engaged  as  a 
trackman  for  about  15  years,  0  yean  ot 
which  bad  been  spent  in  the  yards  of  the 
appellee  company,  where  the  injuries  occur- 
red. During  that  9  yean  he  had  used  many 
different  chisels  similar  to  the  one  employed 
at  the  time  of  the  first  accident  The  claw- 
bar  with  which  he  ~was  working  at  the  time 
of  the  second  accident,  he  testifies,  had  been 
on  the  Job,  and  he  had  been  using  it,  for 
8  years.  He  admits  that  he  knew  of  its 
battered  condition,  that  he  had  seen  it  ham- 
mered in  the  same  manner  with  the  spike 
maul  before  the  occasion  in  question,  and 
that  the  heel  of  the  claw  was  battered  and 
bruised  so  as  to  he  quite  risible.  A  photo- 
graph of  the  clawbar  and  the  heel  thereof  is 
made  a  part  of  the  evidence.  Donahue  also 
admits  that  there  were  some  12  or  18  chis- 
els in  the  tool  box  at  the  time  be  and  his 
eolaborer  selected  the  maul  and  chisel  with 
whlcb  to  do  the  cutting  on  September  21st, 
and  that  all  of  said  chisels  were  about  alike ; 
the  top  or  head  of  each  was  spread  and  bat- 
tered by  long  use.  The  defective  condition  of 
the  tools  was  open  and  obvious;  the  defects 
were  as  apparent  to  {Donahue  as  to  any  one, 
and  the  nature  of  the  tools  was  so  simple 
and  tminvolved  as  to  be  understood  by  any 
one  with  ordinary  vision  and  mentality. 
Donahue  had  a  better  opportunity  to  see  and 
know  the  condition  of  the  tools  with  which 
he  worked  than  did  the  foreman  or  master. 

[1]  Under  facts  similar  to  those  in  this 
case,  this  court  has  repeatedly  held  that  the 
simple  tool  .rule,  which  exempts  the  master 
from  liability  where  the  Instrument  or  tool 
which  is  the  cause  of  the  injury  is  of  so 
simple  a  nature  and  character  that  a  per- 
son accustomed  to  its  use  cannot  fall  to  ap- 
preciate the  risks  of  danger  incident  there- 
to, is  applicable.  In  the  case  of  Ohio  Valley 
Railway  Co.  v.  Copley,  15©  Ky.  88,  166  S.  W. 
625,  it  was  held  that,  where  one  was  in- 
jured through  a  defect  in  a  chisel  similar 
to  the  one  In  the  case  at  bar,  the  master  was 
not  liable  to  the  injured  servant  because  the 
tool  in  question  was  of  a  "simple  nature,  easi- 
ly understood,  and  in  which  defects  can  be 
readily  observed  by  such  servant." 

The  simple  tool  rule  was  first  recognized 
by  this  court  in  the  case  of  Stirling  Coal  ft 
Coke  Co.  v.  Fork,  141  Ky.  41, 131  S.  W.  1080, 
40  L  R.  A.  (N.  S.)  837,  where  a  laborer,  who 
was  working  with  a  common  shovel,  sustain- 
ed injuries  from  a  defect  in  the  handle,  and 
was  denied  recovery.  A  case  very  similar  to 
the  one  at  bar  is  Hosklns  v.  L.  ft  N.  R.  ft. 
Co.,  reported  In  167  Ky.  665,  181  S.  W.  852, 
where  it  was  held  that  a  clawbar  and  spike 
maul,  similar  to  the  ones  in  question  in  the 
case  under  consideration,  were  simple  or 
common  tools  which  any  one  of  ordinary  in- 
telligence may  safely  use  without  instruction 
or  assistance,  and  the  duty  of  inspection  as 
to  such  tools  rests  upon  the  laborer  using 


them  and  not  upon  the  master.  To  the  same 
effect  are  the  following  Kentucky  cases:  C, 
N.  <Q.  ft  T.  P.  By.  Co.  v.  Guinn,  163  Ky.  157, 
178  S.  W.  857;  Ohio  Valley  By.  Co.  v.  Cop- 
ley, supra. 

The  simple  tool  doctrine  has  been  ac- 
knowledged and  applied  in  most,  If  not  all, 
of  the  states  of  the  Union.  Some  of  the  more 
recent  cases  are  the  following:  Arnold  v. 
Doniphan  Lbr.  Co.,  180  Ark.  486,  198  S.  W. 
117;  Wrought  Iron  Range  Co.  v.  Zeits 
(Cola)  170  Pac.  181;  Nosal  v.  International 
Harvester  Co.,  187  I1L  App.  411 ;  Morrison  v. 
People's  Gas,  Light  ft  Coke  Co.,  191 I1L  App. 
835;  Wiggins  v.  Standard  Oil  Co.,  141  La.  532, 
75  South.  282;  Cooney  v.  Portland  Terminal 
Co.,  112  Ma  829, 92  Atl.  178 ;  Kromer  v.  Min- 
neapolis, St  Paul  ft  S.  R.  R.  Co.,  139  Minn. 
424, 166  N.  W.  1072 ;  Southern  Ry.  Co.  v.  Hens- 
ley,  138  Tenn.  408,  198  S.  W.  262;  Southern 
Ry.  Co.  v.  Buford,  120  Va.  157,  90  S.  B.  616; 
Panhandle,  etc,  Ry.  Co.  v.  Fitts  (Tex.)  188  S. 
W.  528;  Halre  v.  Schaff  (Mo.  App.)  100  S. 
W.  56;  Ft.  Smith,  eta,  Ry.  Co.  v.  Holcombe 
(OkL)  158  Pac.  638,  L.  R.  A.  1916F,  1287. 

In  the  case  of  Southern  Hallway  Co.  t. 
Buford,  supra,  the  facts  are  almost  identi- 
cal with  those  surrounding  the  first  Injury 
of  which  Donahue  complains,  except  strong- 
er for  him,  in  that  the  injured  workman  was 
not  using  the  hammer  or  chisel  in  cutting 
the  rail,  but  was  holding  the  rail  when  the 
sliver  of  steel  from  the  chisel  struck  and 
injured  him.    He  was  denied  a  recovery. 

[z]  There  is  a  distinction  recognized  by 
all  the  courts  between  assumed  risk  and  con- 
tributory negligence,  but  this  distinction 
fades  when  pursued  to  the  point  where  the 
danger  to  the  servant  becomes  open  and  ob- 
vious, for  there  he  may  in  some  cases  be  said 
to  be  guilty  of  contributory  negligence  If  he 
proceeds  with  the  work,  or  in  other  instanc- 
es to  have  assumed  the  risks  of  danger.  The 
distinction,  however,  Is  important  in  cases 
tried  under  the  federal  Employers'  Liability 
Act,  as  is  admirably  set  forth  in  the  case 
of  C.  ft  O.  Ry.  Co.  v.  De  Atley,  159  Ky.  687, 
167  S.  W.  933,  which  was  appealed  to  the 
Supreme  Court  of  the  United  States,  and, 
while  reversed,  the  principle  is  recognised 
and  discussed.  See  O.  ft  O.  V.  De  Atley,  241 
U.  S.  310,  86  Sup.  Ct  664,  60  L.  Ed.  1016; 
L.  ft  N.  B.  B.  Co.  ▼.  Patrick,  167  Ky.  118, 180 
S.  W.  55;  Rase  v.  Minneapolis,  etc.,  Ry.  Co., 
107  Minn.  260,  120  N.  W.  360,  21  L.  R.  A. 
(N.  S.)  138 ;  Wiley  v.  O.,  N.  O.  ft  T.  P.  Ry. 
Co.,  161  Ky.  305,  170  8.  W.  652;  Lexington 
Railway  Co.  r.  Cropper,  142  Ky.  39,  133  S. 
W.  968. 

Appellant  asserts  that  the  employment  by 
Donahue  of  the  defective  chisel,  spike  maul, 
and  clawbar  amounts  to  contributory  negli- 
gence only  on  his  part,  and  not  to-  an  as- 
sumption of  risk ;  but  this  is  not  borne  out 
by  the  authorities.  In  the  case  of  L.  ft  N. 
Ry.  Ca  v.  Patrick,  supra,  It  was  expressly 
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held  that  In  an  action  to  recover  for  injury 
received  while  working  as  a  section  hand 
by  silvers  or  spa  wis  flying  from  the  spike 
maul  used  by  another  section  hand  and  fur- 
nished by  the  company,  the  Injured  servant 
was  not  entitled  to  damages  If  he  knew  of 
the  defective  condition  of  the  spike  maul  and 
the  danger  of  flying  slivers  therefrom,  and 
continued  to  work  in  close  proximity  to  the 
defective  Instrumentality,  without  obtaining 
from  the  defendant  or  Its  foreman  an  assur- 
ance that  the  defect  would  be  remedied  or 
the  danger  removed,  for  the  reason  that  his 
continuance  at  such  work  was  an  assump- 
tion of  the  risk  thereby  entailed.  That  was 
a  case  under  the  federal  Employers'  Liabili- 
ty Act,  and  it  was  held  that  the  negligence 
of  the  company  in  supplying  a  defective 
spike  maul  did  not  amount  to  a  violation  of 
the  federal  statute  enacted  for  the  safety  of 
the  employ*,  commonly  called  the  "Safety 
Appliance  Act" 

[S]  In  cases  like  this,  where  the  defective 
instrumentality  does  not  come  within  the 
federal  Safety  Appliance  Act  for  the  safe- 
ty of  employes,  assumed  risk  may  be  In- 
terposed as  a  defense,  but  not  so  where  the 
Instrumentality  complained  of  comes  within 
the  provisions  of  that  act.  In  other  words, 
the  defense  of  assumed  risk  was  abrogated 
by  the  federal  act  of  1908,  where  the  injury 
resulted  in  whole  or  in  part  through  a  de- 
fective instrumentality  employed  by  the  com- 
pany in  violation  of  the  federal  Safety  Ap- 
pliance Act;  but  where  the  Instrumentality 
was  a  simple  or  common  tool,  which  was  not 
embraced  within  said  act,  assumed  risk  is 
allowed  as  a  defense.  Seaboard  Air  Line  v. 
Horton,  233  U.  S.  492,  34  Sup.  Ct  635,  58  L. 
Ed.  1062,  L.  B.  A  1915C,  L  Ann.  Cas.  1915B, 
475;  Southern  By.  Co.  v.  Oadd,  233  U.  S. 
572,  34  Sup.  Ct.  696,  58  L.  Ed.  1099;  Glenn  v. 
C  N.  O.  &  T.  P.  By.  Co.,  157  Ky.  453,  163  S. 
W.  461 ;  Enos*  Adm'x  v.  Kentucky  Distiller- 
ies &  Warehouse,  163  Ky.  558,  174  S.  W.  14 ; 
Nashville,  C.  &  St.  L.  B.  Co.  v.  Henry,  158 
Ky.  88,  164  S.  W.  310. 

[41  To  avoid  the  application  of  the  simple 
tool  rule  as  above  stated,  appellant  Donahue 
asserts  that  the  work  which  he  was  doing 
at  the  time  of  his  second  injury  was  direct- 
ly under  the  eye,  direction,  and  supervision 
of  the  foreman ;  but  he  admits  that  the  in- 
jury which  came  to  him  on  September  21st 
was  not  so  received.  He  relies  upon  the 
opinion  in  the  case  of  C„  N.  O.  &  T.  P.  By. 
Co.  v.  Guinn,  163  Ky.  157,  173  S.  W.  357, 
where  an  employ*,  injured  by  flying  slivers 
of  steel  was  allowed  to  recover,  notwith- 
standing the  simple  tool  rule,  because  the 
work  was  being  done  by  the  foreman  and  the 
injured  servant;  the  foreman  doing  the 
striking  -which  caused  the  sliver  to  fly. 
There  the  injured  laborer  was  inexperienc- 
ed, and  did  not  know  the  dangers  from  the 


defective  and  battered  hammer  or  anvil.  In 
the  case  at  bar  Donahue  admits  that  he  was 
thoroughly  acquainted  with  the  fact  that 
silvers  would  fly  from  a  battered  chisel, 
clawbar  or  spike  maul,  and  with  the  further 
fact  that  the  tools  with  which  he  worked 
were  obviously  defective  In  the  Guinn  Case 
the  master  was  handling  the  tool  from  which 
the  sliver  flew  and  Injured  Guinn,  and  the 
opinion  in  that  case  is  rested  upon  the  prin- 
ciple that  a  servant  will  not  be  barred  of 
recovery  where  the  Injury  results  from  a 
defective  simple  tool  in  the  hands  of  anoth- 
er, but  only  in  cases  where  the  injury  re- 
sults from  his  own  use  or  employment  of  the 
simple  tool.  In  this  case  Donahue  was  hold- 
ing and  using  the  defective  instrumentality 
from  which  the  sliver  flew  and  struck  his 
right  eye  in  October,  and  the  exceptions  to 
the  rule  do  not,  therefore,  apply. 

It  follows,  therefore,  that  as  Donahue  was 
injured  through  the  employment  of  defec- 
tive tools,  which  were  not  within  die  pro- 
hibition of  the  federal  Safety  Appliance  Act, 
and  knew  of  the  defective  condition  of  the 
tools  at  the  time  and  before  his  injury,  his 
continuance  to  use  them  was  an  assumption 
of  the  risk  of  danger  incident  to  the  employ- 
ment of  such  defective  tools,  and  the  rail- 
road company  had  a  right  to  rely  upon  his 
assumption  of  risk  as  a  defense,  and  the 
trial  court  properly  sustained  its  motion  for 
a  directed  verdict  at  the  conclusion  of  the 
evidence  of  plaintiff,  which  evidence  clearly 
establishes  the  facts  which  bring  appellant 
within  the  rule  above  announced. 

Judgment  affirmed. 


(183  Ky.  625) 

YODNG  et  al.  v.  CUMBEBLAND  COUNTY 
EDUCATIONAL  SOC. 

(Court  of  Appeals  of  Kentucky.    March  18, 
1919.) 

1.  Appeal  and  Erbor  «=>878(1)— Review— 
Matters  Reviewable. 

On  appeal  by  two  defendants  from  judg- 
ment for  a  third  defendant  on  its  counterclaim, 
where  neither  third  defendant  nor  plaintiff  cross- 
appealed,  that  part  of  the  judgment  which  re- 
jected plaintiffs  claim  and  another  claim  of 
third  defendant  cannot  be  reviewed. 

2.  Damages  €=»123— Building  Contracts— 
Breach  of  Contract. 

Owner's  measure  of  damages  upon  contrac- 
tor's failure  to  construct  building  according  to 
contract  is  the  difference  between  the  value  of 
the  building  as  constructed  and  its  value  if  it 
had  been  constructed  according  to  the  con- 
tract, but  where  contractor  willfully  varies  from 
contract  by  using  materials  different  from  those 
contracted  for  and  wholly  unsuitable  for  the 
purpose,  the  true  measure  of  damages  is  the  ac- 
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tual  cost 'of  reconstructing  fcufWihp  according  to1- 
contract 

3.  Damages  *=»123— Building  Oohtraotb— 
Detects  in  Building. 

Where  soft  and  unsuitable  brick  were  used 
in  the  outside  walls  instead  of  bard  brick,  as 
required  by  the  contract,  the  measure  of  own- 
er's damages  is  the  cost  of  removing  defective 
brick  and  putting  hard  brick  in  their  stead. 

4.  CONTRACTS  «=»322(4)— BUILDING  OONTJUCT 

—  Sufficiency   or   Evidence  —  Value   op 

Building. 

,  In  contractor's  action  for  balance  due  on 
contract  and  for  extras,  where  owner  counter- 
claimed  for  damages,  evidence  held  insufficient 
to  sustain  finding  that  building  was  utterly 
worthless  as  contended  by  owner. 

6.  Appeal  and  '  Erbob  <S=1177(6>— Disposi- 
tion—Rsjcanb. 
In  building  contractor's  action  for  balance 
on  contract  in  which  owner  oounterclaimed  for' 
faulty  construction,  where  judgment  was  ren- 
dered on  theory  that  building,  was  worthless, 
but  evidence  did  not  support  such  theory,  but 
showed  that  defective  conditions  could  have  been 
remedied,  the  court  on  appeal,  where  there  was 
no  evidence  as  to  cost  of  correcting'  defects, 
will  not  direct  final  judgment,  but  will  remand 
case  for  introduction  of  evidence  on  such  ques- 
tion. 

Appeal  from  Circuit  Court,  Cumberland 
County. 

Action  by  Charles  Grayer  against  the  Cum- 
berland County  Educational  Society,  K. 
Young,  and  C.  R.  Payne,  In  which  defendant 
first  named  Interposed  counterclaim,  and  In 
which  the  two  defendants  last  named  filed 
Joint  answer,  counterclaim,  and  cross-petition. 
From  Judgment  rendered,  defendants  R. 
Young  and  O.  R.  Payne  appeal.  Reversed 
and  remanded  with  directions. 

Prescott  Sandidge,  of  Burkesville,  for  ap- 
pellants. 

W.  E'.  Miller,  Charles  Grayer,  "C.  R.  Hicks, 
and  J.  O.  Ewing,  all  of  Burkesville,  for  ap- 
pellee. 

CLAY,  C.  The  Cumberland  County  Edu- 
cational Society,  a  corporation,  was  organiz- 
ed for  the  purpose  of  purchasing  a  site  and 
erecting  buildings  thereon  to  be  leased  and 
used  as  an  educational  institution.  To  that 
end,  it  purchased  eight  acres  of  land  In  the 
town  of  Burkesville  and  entered  into  con- 
tracts with  Charles  Grayer  to  construct  a 
school  building  for  the  sum  of  $7,600,  and 
with  R.  Young  to  build  two  frame  dormitory 
buildings  for  the  sum  of  $5,940.  After  the 
execution  of  these  contracts  R.  Young  and  O. 
R.  Payne  entered  Into  a  partnership  for  the- 
erection  of  the  two- dormitory  buildings,  and 
later  on,  Youngs 'Payne,  and  Grayer  entered 
into  a  partnership  for  the  construction  of  all 
the  buildings.     The  grounds  and  buildings. 


were  leased  to  Payne.  Upon*  tfee  ebmpietten" 
of  the  buDdings,  Payne  moved  to  and  pro- 
ceeded to  conduct  the  school  for  imo  or  three 
years. 

•  Grayer  hrought  this  salt  against  the  Cum- 
berland County  Educational  Society,  R.- 
Young,  and  C.  R.  Payne,  and  sought  a  me- 
chanic's lien  for  the  sum  of  $4,949;  the  bal- 
ance due  under  the  contract,  and  for  the  fur- 
ther sum  of  $022.02,  the  amount  due  for  ex- 
tras. He  charged  that  Young  and' Payne- 
were  in  collusion  with  the  Cumberland  Coun- 
ty Educational  Society  to  prevent  him  from 
recovering  what  was  due  him,  and  that  they 
would  not 'unite  as  piaintlttBv  Young- and' 
Payne  filed  a  Joint  answer,  counterclaim,  and' 
cross-petition,  denying  collusion  and  assert-' 
ing  their  claim  and  lien  for  certain  balances 
<tue.  The  Cumberland  County  Educational' 
Society  filed  an  answer  and  counterclaim,  de- 
riving the  right  of  Grayer,  Young,  and  Payne 
to  recover,  and  pleading  that  It  was  dam- 
aged in  a  large  sum  because  the  brick  build- 
ing was  practically  worthless. '  Later  on  it 
died  an  amended  answer  charging  a  conspir- 
acy between  Young,  Payne,  and  Grayer  to- 
cheat  and  defraud  it  out  of  its  money,  and: 
asked  damages  on  this  account  in  the  sum' 
of  $10,125.18.  During  the  progress  of  the  ac- 
tion Grayer  abandoned  his  original  suit  and 
asserted  a  claim  against  Young  -  and  Payne 
for  217  daytf  service  at  $2  per  day.  On  final 
hearing  the  chancellor  held  that  the  brick 
school  building  was  worthless,  that  there 
was  due  Grayer,  Young,  and  Payne,  under 
the*  contracts,  the  sum  of  $2,276.07,  and  also* 
the  sum  of  $702.92  for  extras,  and  rendered 
Judgment  on  the  Educational  Society's  conn-' 
terclalm  against  Grayer,  Young,  and  Payne 
for  the  sum  of  $7,600,  less  the  sum  of  $2,928.- 
99.  The  Society's  claim  for  damages  of  $10,- 
125.18  on  the  ground  of  fraud  was  rejected, 
as  was  also  Grayer's  claim  against  Young 
and  Payne.    Young  and  Payne  appeal. 

[1]  No  cross-appeal  has  been  prosecuted 
either  by  the  Educational  Society  or  Grayer; 
hence  that  part  of  the  Judgment  rejecting' 
the  Society's  claim  for  fraud  and  Grayer's 
labor  claim  against  Young  and  Payne  can- 
not be  reviewed. 

Besides  other  defects  which  could  hare, 
been  easily  remedied,  it  was  shown  that  a 
large  number  of  the  facing  brick  were  soft 
instead  of  hard,  and  when  exposed  to  the 
weather  disintegrated  and  ran  over  the  out- 
side wall.  Three  or  four  of  the  directors  of 
the:  Educational  Society  testified  that,  in  their 
opinion,  the  brick  building  was  worthless. 
None  of  them,  however,  had  ever  had  any,, 
experience  as  contractors  or  builders,  and' 
were  unable  to  state  whether  or  not  the  de- 
fective brick  could  have  been  removed  and 
good,  brick  substituted.  .  Charles  Grayer  also' 
stated  that  the  building  was  in  such  condi- 
tion that  no  one  would  want  to  take  it.    On 
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the  other  band,  an  experienced. contractor,  In 
answer  to  the  hypothetical  question  whether 
the  defective  brick  could  have  been  removed 
and  hard  brick  substituted,  replied  that  this 
could  be  done  at  an  expense  of  about  $30  per 
thousand  for  bard  brick. 

[2-8]  The  brick  building  was  accepted  and 
used  for  the  purpose  for  which  it  was  con- 
structed. Ordinarily,  in  a  case  like  this,. the 
measure  of  damages  is  the  difference  between 
the  value  of  the  building  as  constructed  and 
what  its  value  would  have  been  If  It  had  been 
constructed  according  to  the  contract.  Hart- 
ford Mill  Go.  v.  Hartford  Tobacco  Warehouse 
Co.,  121  S.  W.  477;  Culbertson  v.  Ashland 
Cement  Co.,  144  Ky.  614,  139  S.  W.  792; 
Cunningham  v.  Fischer,  48  S.  W.  993;  Short 
v.  Moore,  43  S.  W.  211.  However,  where  the 
contractor  willfully  varies  from  the  contract 
by  using  materials  not  only  different  from 
those  contracted  for,  but  wholly  unsuitable 
for  the  purpose,  the  true  measure  of  damages 
Is  the  actual  cost  of  reconstructing  the  build- 
ing according  to  the  contract  (Morgan  v. 
Gamble,  230  Pa.  St  166,  79  AtL  410);  and  it 
seems  to  us  that  this  is  the  measure  of  dam- 
ages applicable  to  the  peculiar  facts  of  this 
case,  since  it  appears  that  soft  and  unsuit- 
able brick  were  used  in  the  outside  walls  in- 
stead of  hard  brick,  as  required  by  the  con- 
tract. The  judgment  below  was  based  on  the 
finding  that  the  building  was  worthless.  Man- 
ifestly, if  the  defective  conditions  could  have 
been  remedied,  tbe  building  was  not  worth- 
less. None  of  the  witnesses  for  the  Society 
were  able  to  say  this  could  not  be  done.  On 
the  other  hand,  an  experienced  builder  gave 
It  as  his  opinion  that  the  defective  brick 
could  have  been  removed  and  hard  brick  put 
In  their  stead  at  a  reasonable  expense.  In 
our  opinion,  the  evidence  was  not  sufficient 
to  sustain  the  chancellor's  finding  that  the 
building  was  utterly  worthless.  In  view, 
however,  of  the  fact  that  the  case  was  not 
fully  developed  with  respect  to  the  cost  of 
remedying  the  defective  conditions,  tbe  ends 
of  Justice  require  that  the  parties  be  given 
ah  opportunity  to  Introduce  further  evidence 
on  the  question,  and  no  final  judgment  will 
be  directed. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


(183  Ky.  656) 

LISLE'S  ADM'R  et  aL  v.  LISLE  et  al 

(Court  of  Appeals  of  Kentucky.     March   21, 
1919.) 

1.  executors  and  administrators  <8=>353 — 
Coercive  Sale  of  Lands— Appraisement. 
The  statute  requiring  au  appraisement  ap- 
plies to  all  coercive  sales  for  the  payment  of 
debts,  but  does  not  apply  to  sales  of  land  made 
under  Civ.  Code  Frac  (  490,  for  a  division  of 
tbe  proceeds. 


2,  Executors  and  Administrators  <8=35S— 
Coercive  Sale  or  Lands— Appraisement. 
Where  the  sale  is  coercive,  the  mere  fact 
that  the  parties  consent,  or  other  joint  owners 
come  in  and  request  a  sale  of  the  land  as  a 
whole,  does  not  change  Its  coercive  character, 
so  as  to  make  appraisement  unnecessary. 

8.  Executors  and  A»min'ibtbato«s  <s=>353— 
"Cosroive  Sale,"  or  Lauds— Appraisement 
—Necessity. 
In  suit  for  sale  of  intestate's  farm  on  the 

ground  of  indivisibility,  as  authorised  by  dv. 

Code  Prac.  f  490,  as  amended  by  Acts  1916,  e. 

119,  held,  where  primary  purpose  was  sale  of 

whole  farm,  the  fact  that  settlement  of  estate 

and  payment  of  debts  were  also  asked  did  not 

make  sale  coercive. 

Appeal  from  Circuit  Court;  Clark  County. 

Suit  by  Carrie  A  Lisle  and  by  the  People's 
State  Bank  &  Trust  Company,  administrators 
of  BL  G  Lisle,  deceased,  and  guardian  of 
Elizabeth  Buckner  Lisle,  against  Elizabeth 
Buckner  Lisle  and  certain  creditors  of  de- 
ceased* for  the  sale  of  deceased's  farm.  From 
Judgment  confirming  sale,  the  purchasers,  M. 
C.  Clay  and  another,  appeal.    Affirmed. 

John  A  Judy,  of  Mt  Sterling,  for  appel- 
lants. 

Pendleton  &  Bush  and  Benton  &  Davis,  all 
of  Winchester,  for  appellees. 

H.  T.  Lisle,  of  Winchester,  guardian  ad 
litem. 

CLAY,  a  E.  C.  Lisle  died  intestate  and  a 
resident  of  Clark  county  in  the  year  of  1917. 
He  was  survived  by  his  widow,  Carrie  A. 
Lisle,  and  one  child,  Elizabeth  Buckner  Lisle. 
The  People's  State  Bank  &  Trust  Company 
duly  qualified  as  administrator  of  the  dece- 
dent, and  as  the  guardian  of  the  infant,  Eliza- 
beth Buckner  Lisle.  At  the  time  of  his 
death,  the  decedent  owned  a  farm  of  about 
300  acres  In  Clark  county  and  considerable 
personal  property.  After  applying  the  per- 
sonal property  to  the  payment  of  his  debts, 
there  remained  unpaid  an  Indebtedness 
amounting  to  about  $11,000. 

This  suit  was  brought  by  the  People's  State 
Bank  &  Trust  Company,  as  administrator  of 
the  decedent  and  as  guardian,  of  the  infant, 
Elizabeth  Buckner  Lisle,  and  by  Carrie  A. 
Lisle,  tbe  widow,  against  Elisabeth  Buckner 
Lisle  and  certain  creditors  of  the  decedent 
for  the  sale  of  the  farm.  It  was  alleged  that 
dower  had  not  been  assigned  to  the  widow; 
that  the  land  was  In  possession  of  the  widow 
and  the  infant ;  that  their  estate  therein  wan 
a  vested  estate;  that  owing  to  its  shape  and 
frontage  on  the  turnpike,  and  the  location  of 
the .  Improvements  thereon,  it  was  not  sus- 
ceptible of  division  by  laying  off  dower  to  the 
widow,  Including  the  mansion  bouse  and  nec- 
essary outbuildings,  without  impairing  Its 
value  and  the  value  of  the  widow's  and  in- 
fant's portions  thereof.    It  \irr  further  al- 
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teged  that  the  land  was  not  susceptible  of  di- 
vision after  selling  off  a  paction  thereof  to 
pay  the  decedent's  debts,  without  material- 
ly Impairing  Its  value,  or  the  value  of  each 
parcel  thereof,  and  that  the  widow  was  will- 
tag  that  the  farm  be  sold  free  from  her  dower 
right,  and  that  the  cash  value  of  her  dower 
be  paid  to  her.  The  petition  concluded  with 
a  prayer  that  the  farm  be  adjudged  to  be  In- 
divisible, either  by  allotting  dower  to.  the 
widow  or  by  selling  off  a  sufficiency  thereof 
to  pay  decedent's  debts,  without  materially 
Impairing  its  value  as  a  whole,  or  the  value 
of  each  parcel  in  any  such  division;  that  It 
be  adjudged  necessary  to  sell  the  farm  as  a 
whole,  or  to  offer  same,  both  as  a  whole  and 
In  two  parcels,  and  accept  the  best  bid ;  that 
the  defendant  creditors  be  required  to  set  up 
their  claims;  and  that  the  estate  be  fully  set- 
tled in  the  action,  etc. 

Proof  was  taken,  as  required  by  law,  fully 
sustaining  the  allegations  of  the  petition  as 
to  the  Indivisibility  of  the  land  between  the 
widow  and  the  Infant  heir,  and  the  further 
allegation  that  the  land  could  not  be  divided 
by  allotting  dower  to  the  widow  and  also 
cutting  off  an  additional  parcel  to  pay  the  de- 
cedent's Indebtedness.  A  guardian  ad  litem 
was  duly  appointed  for  the  Infant  defendant, 
and  he  answered,  saying  that,  after  an  exami- 
nation of  the  record,  he  was  unable  to  make 
any  defense.  On  final  hearing,  the  court  ad- 
Judged  that  the  land  was  Indivisible  between 
the  widow  and  the  heir,  and  was  Indivisible 
for  the  purpose  of  cutting  off  any  part  there- 
of for"  the  payment  of  debts,  and  ordered  the 
land  first  sold  In  two  tracts  and  then  as  a 
whole.  When  offered  In  two  tracts,  the  first 
tract  brought  $265  an  acre,  and  the  second 
tract  $140  an  acre.  When  offered  as  a  whole. 
It  brought  $295  per  acre.  The  purchasers, 
M.  O.  Clay  and  J.  W.  Clay,  excepted  to  the 
sale,  on  the  ground  that  the  land  was  not 
appraised.  The  exception  was  overruled, 
and  the  sale  confirmed.  The  purchasers  ap- 
peal. 

[1-3]  The  statute  requiring  an  appraise- 
ment applies  to  all  coercive  sales  for  the  pay- 
ment of  debts.  (Graves  v.  Long,  87  Ky.  441, 
©  S.  W.  207, 10  Ky.  Law  Rep.  414),  but  does 
not  apply  to  sales  of  land  made  under  sec- 
tion 490,  Civil  Code,  for  a  division  of  the  pro- 
ceeds (Wooldrldge  v.  Jacob's  Guardian,  79 
210  S.W.-82 


Ky.  280;  Southwlck  v.  Grensenbacb,  IS  S. 
W.  918,  12  Ky.  Law, Rep.  263).  Of  course, . 
where  the  sale  Is  coercive,  the  mere  fact  that 
the  parties  consent  to  the  sale,  or  other  Joint 
owners  come  In  and  request  a  sale  of  the 
land  as  a  whole,  does  not  change  Its  coercive 
character.  Cantrill  v.  Perry's  Adm'r,  7  Ky. 
Law  Rep.  446;  Vlvlon's  Adm'r  et  al  v.  VI- 
vlon  et  al.,  60  8.  W.  084,  21  Ky.  Law  Rep.. 
108..  Whether  an  appraisement  was  neces- 
sary in  this  case  depends  on  whether  the 
sale  was  coercive.  Prior  to  the  amendment 
of  1910,  we  held  that  a  dowress  and  her  only 
child,  who  owned  the  fee  subject  to  her  dow- 
er, we're  not  Joint  owners  within  the  mean- 
ing of  section  490,  Civil  Code,  authorizing  a 
vested  estate  In  real  property  Jointly  owned 
by  two  or  more  persons  to  be  sold,  If  the 
shares  of  each  owner  were  worth  less  than 
$100,  or  the  estate  was  In  possession  and  the 
property  could  not  be  divided  without  ma- 
terially Impairing  Its  value  or  the  value  of 
plaintiff's  Interest  therein.  Van  Meter  v. 
Van  Meter,  160  Ky.  163,  169  S.  W.  592.  To 
obviate  this  difficulty,  section  490  was  amend- 
ed so  as  to  authorize  a  sale — 

"if  the  estate  shall  have  passed  by  devise  or  . 
descent  to  the  widow  and  heir  or  heirs  of  a  de- 
cedent, and  the  widow  shall  have  a  life  right  in 
a  portion  thereof,  either  as  a  homestead  or 
dower  or  by  devise,  and  the  said  property  can- 
not be  divided  without  materially  impairing  its 
value,  or  the  value  of  the  plaintiff's  interest 
therein."    Acts  1916,  c.  119,  p.  707. 

Here,  the  property  descended  to  the  widow 
and  a  single  heir;  hence  the  sale  thereof  on 
the  ground  of  Indivisibility  was  fully  author- 
ized by  the  Code  as  amended.  The  primary 
purpose  of  the  action  was  to  obtain  a  sale 
of  the  whole  farm  on  the  ground  of  indivisi- 
bility and  a  division  of  the  proceeds,  and  the 
proof  fully  sustains  the  allegations  of  the  pe- 
tition. Since  the  sale  was  sought,  and  the 
chancellor  had  the  Jurisdiction  to  order  the 
sale  under  section  490  as  amended,  it  seems 
to  us  that  the  fact  that  the  settlement  of  the 
estate  of  the  decedent  and  the  payment  of 
his  debts  were  asked  as  mere  Incidents  to 
the  main  relief  sought  did  not  make  the  sain 
coercive  In  character.  We  therefore  con- 
clude that  no  appraisement  was  required. 

Judgment  affirmed. 
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(109  Tex.  9JT) 

GREENE   t.    ROBISON,   Oom'r  of   General 
Land  Office,  et  a).    (No.  2868.) 

(Supreme  Court  of  Texas.    March  12, 1919.) 

1.  Mines  and   Minerals   <$=»1— Purchaser 
op  School  Land—Title  to  Minerals. 

A  purchaser  from  the  state,  under  Act  April 
12,  1883  (Acts  18th  Leg.  c.  88),  of  school  land, 
not  known  to  contain  minerals,  but  fairly  and 
in  good  faith  classified  and  sold  without  reser- 
vation as  agricultural  land  by  the  duly  .author- 
ized state  authorities,  acquired  title  to  minerals 
which  might  be  thereafter  discovered,  and  rela- 
tor is  not,  under  Acts  33d  Leg.  c.  173,  as  amend- 
ed by  Acts  33d  Leg.  (Ex.  Sess.)  c.  18  (Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  5904-5920J), 
entitled  to  a  permit  to  prospect  on  the  land 
for  oil  and  gas,  in  view  of  Rev.  St  1895,  art. 
4041,  validating  title  to  minerals. 

2.  Statutes  9=9225— Relating  to  the  Same 
Subject— CoNSTBtroTioN. 

The  Mining  Act  of  1883  <9th  Gammel's 
Laws,  p.  406),  relating  to  reservation  of  min- 
erals in  school  and  asylum  lands,  being  a  con- 
temporaneous act  with  that  of  April  12,  1883 
(Acts  18th  Leg.  c.  88),  relating  to  school  lands, 
each  should  be  construed  in  the  light  of  the 
other. 

3.  Mines  and  Minerals  «=>1— Statute  Re- 
serving Minerals — Construction. 

The  reservation  in  Act  April  12,  1883,  f 
14  (9th  Gammel's  Laws,  p.  394),  of  minerals 
in  school  lands,  was  not  intended  to  have  effect 
upon  lands  classified  as  other  than  mineral, 
or  apparently  mineral,  where  the  existence  of 
minerals  was  not  known  when  the  land  was  sold. 

4.  Mines  and  Minerals  <g=»l— Validating 
.  Statute. 

Although  Rev.  St.  1895,  art.  4041,  validating 
title  to  minerals  in  purchasers  of  public  lands, 
is  a  re-enactment  of  the  statute  of  1879,  in 
identical  terms,  it  extended  the  operative  force 
of  the  latter  over  the  period  between  1879  and 
1895. 

6.  Publio  Lands  €=»1— Statute  Validat- 
ing Title  of  Purchaser— Validity. 
Rev.  St.  1895,  art  4041,  validating  title  to 
minerals  in  purchasers  of  public  lands,  when 
treated  as  a  validating  act,  is  not  in  violation 
of  Const  art  7,  f  4,  as  to  Legislature  not  hav- 
ing power  to  grant  relief  to  purchasers  of 
school  lands,  or  section  5,  forbidding  appropri- 
ation of  school  funds  to  a  foreign  purpose. 

Original  proceeding  for  mandamus  by  O. 
D.  Greene,  relator,  against  J.  T.  Roblson, 
Commissioner  of  the  General  Land  Office, 
and  others.     Mandamus  refused. 

Carrigan,  Montgomery  ft  Britain,  of  Wich- 
ita Falls,  and  D.  Edward  Greer,  of  Hous- 
ton, for  plaintiff.. 

W.  O.  Crain,  C.  L.  Carter,  and  T.  J.  Law- 
hon,  all  of  Houston,  and  F.  M.  Etherldge,  of 
Dallas,  amid  curiae. 

B.  F.  Looney,  Atty.  Gen.,  and  G.  B.  Smed- 
ley,  Asst  Atty.  Gen.,  for  defendants. 

J.  T.  Roblson,  pro  se. 


PHILLIPS,  O.  J.'  [11  The  question  present- 
ed by  the  case  is  whether  a  purchaser,  under 
the  Act  of  1883  (Acts  18th  Leg.  ft  88),  of 
school  land  from  the  State,  not  at  the  time 
of  sale  known  to  contain  minerals,  but  fairly 
and  In  good  faith  classified  and  sold  by  the 
State  authorities,  charged  with  the  duty, 
as  agricultural  land,  acquired  title  to/  the 
minerals  which  might  thereafter  be  discover- 
ed in  the  land.  Stated  more  closely,  as  reduc- 
ed to  the  concrete  Issue  of  this  proceeding,  the 
question  is  whether  .the  rights  of  such  a  pur- 
chaser are  subject  to  the  right  of  the  State, 
through  the  Legislature,  to  authorize  future ' 
exploitation  of  his  land  in  an  effort  to  dis- 
cover minerals  and  a  right  of  the  State  there- ' 
to  if  discovered. 

The  facts  here  are  that  the  land  involved 
was  sold  in  1885  by  the  State  authorities 
under  the  Act  of  1883  to  William  Armstrong. 
The  authorities  referred  to  were  the  Land  . 
Board,  vested  under  the  act  with  control 
of  the  school  lands  of  the  State,  with  the 
full  power  to  classify  them  and  sell  them  to 
settlers.  This  land  was  classified  by  the 
Board  as  agricultural  land  and  sold  to  Arm- 
strong as  such.  So  far  as  the  record  shows 
it  was  not  known  to  contain  any  minerals 
and  there  was  no  reason  to  believe  that  any 
were  beneath  the  surface.  At  that  time 
there  had  been  no  development  of  minerals 
In  that  section  of  the  State  where  the  land 
lies — it  being  in  Wilbarger  County.  There 
had  been  no  such  development  on  this  land 
up  to  the  time  this  proceeding  was  institut- 
ed There  was  nothing  in  the  documents  re- 
lating to  the  sale  indicating  any  reservation 
by  the  State  of  any  minerals  that  might  in 
the  future  be  found  in  the  land,  or  the  right 
to  assert  title  thereto  if  found. 

The  relator,  Greene,  seeks  a  mandamus  to 
compel  the  Land  Commissioner  to  Issue  him, 
under  the  Act  of  1913  (Acts  33d  Leg.  c.  173, 
as  amended  by  Acts  33d  Leg.  [Ex.  Sess.] 
c.  18  [Vernon's  Sayles'  Ann.  Civ.  St  1914, 
arts.  5904-5920J]),  a  permit  to  prospect  on 
the  land  for  oil  and  natural  gas.  His  con- 
tention Is  that  according  to  the  Act  of  18S3  , 
all  minerals  In  the  land,  whether  known  or 
unknown,  were  reserved  from  the  sale  of 
the  land  to  Armstrong,  and  that  the  title  to 
them' is  yet  in  the  State;  and  accordingly 
that  under  the  Act  of  1913  the  State,  through 
the  Land  Commissioner,  has  authority  to 
grant  him  a  permit  to  prospect  on  the  land 
for  the  discovery  of  oil  and  gas,  and  on  his 
offer  to  comply  with  the  latter  act  should  is- 
sue him  such  a  permit 

On  the  law  governing  the  relator's  con- 
tention there  was  a  conflict  of  views  between 
the  then  Attorney  General-,  Mr.  Looney,  the 
legal  adviser  of  the  Land  Department,  and 
the  Commissioner,  Mr.  Roblson,  the  Attorney 
General  holding  that  under  the  circumstances 


<S=aFor  other  cues  see  umt  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Tex.) 


GREENS  v.BOBISON 


499 


of  the  sale  to  Armstrong  the  title  to  all  min- 
erals passed  with  the  title  to  the  land,  and 
the  Commissioner  holding  that  they  did  not, 
which,  If  correct,  would  result  In  relator's 
being  entitled  to  the  mandamus  prayed  for. 
The  Attorney  General,  through  his  able  as- 
sistant, Mr.  Smedley,  therefore  appeared  in 
the  case  In  opposition  to  the  relator's  suit 
The  Commissioner,  as  was  his  right  in  the 
view  of  the  court,  also  appeared  to  urge  bis 
position,  submitting  oral  and  written  argu- 
ment strongly  In  their  support  Because  of 
the  general  Interest  In  the  case,  able  attor- 
neys not  connected  with  the  Immediate  con- 
troversy have,  with  the  court's  permission, 
filed  forceful  arguments  on  both  sides  of  the 
question.  We  have  given  careful  attention 
to  all  of  them. 

Mindful  of  the  Importance  of  the  question, 
as  it  affects  both  the  rights  of  settlers  who 
bought  school  lands  under  the  Act  of  1883 
and  the  rights  of  the  State  to  the  minerals 
which  may  repose  in  them,  it  has  had  our 
mature  consideration.  Like  most  questions, 
a  good  deal  may  be  said  In  argument  on  both 
sides  of  It  Bnt  the  law  of  the  case — the 
right  of  it  under  and  as  determined  by  the 
law — Is  in  our  opinion  plain. 

The  basis  of  the  relator's  contention  Is 
the  reservation  to  the  State  of  minerals  in 
school  and  asylum  lands  as  expressed  in 
Section  14  of  the  Act  of  April  12, 1883.  Gam- 
mers laws,  Volume  9,  page  394.  That  res- 
ervation was  In  this  language: 

"The  minerals  on  all  lands  sold'  or  leased  un- 
der this  act  are  reserved  by  the  State  for  the 
use  of  the  fund  to  which  the  land  now  belongs." 

Reservations  of  minerals  embodied  in  acts 
of  Congress,  in  terms  as  definite  and  emphat- 
ic as  the  reservation  in  this  section,  excepting 
them  from  sales  of  public  lands,  and  Just  as 
strongly  expressing  that  the '  title  to  them 
should  not  pass  with  the  title  to  the  land  In 
its  sale  but  should  remain  in  the  government, 
have  repeatedly  been  before  the  Supreme 
Court  of  the  United  States  for  construction. 
The  cases  were  identical  in  character  with 
this  one, — the  mining  prospector  contending 
that  the  reservation  was  of  minerals  whether 
known  or  unknown ;  that  title  to  them  did 
.not  pass  with  the  title  to  the  land  issued  the 
settler,  though  their  existence  was  unknown 
when  the  title  to  the  land  was  conferred,  and 
though  the  land  was  sold  as  other  than  min- 
eral land;  that  It  was  still  in  the  govern- 
ment, and  the  minerals  therefore  were  sub- 
ject to  appropriation  under  mining  claims 
whenever  thereafter  discovered,  with  the 
right  in  the  prospector,  of  course,'  to  fully 
explore  the  land  within  the  area  of  his  claim 
for  their  discovery.  In  all  such  cases  that 
court  has  held,  by  unbroken  line  of  decision 
and  in  opinions  written  by  Judges  as  eminent 
as  ever  adorned  its  Judgment  seat,  that  the 
reservation  was  only  of  minerals  known  to 


exist  then  the  government's  title  to  the  land 
passed  to  the  settler;  that  if  up  to  that 
time  they  were  not  known  to  be  in  the  land, 
they  passed,  if  afterwards  discovered,  with 
the  land,  the  settler's  right  to  them  relating 
back  to  the  time  of  his  acquisition  of  the 
title;  and  that  his  rights  to  the  land  in  vir- 
tue of  his  title  could  not  be  disturbed,  im- 
paired, or,  as  might  be,  in  effect  rendered 
valueless  by  a  foreign  exploitation  of  his  land 
for  mineral  discoveries.  Deffeback  v.  Hawke, 
116  U.  S.  392,  6  Sap.  Ct  99,  29  L.  Ed. 
423;  Davis  v.  Welbbold,  139  D.  S.  507,  11 
Sup.  Ct  628,  35  L.  Ed.  238 ;  Dower  v.  Rich- 
ards, 151  U.  S.  658,  14  Sop.  Ct  452,  38  L.  Ed. 
305. 

The  same  holding  hag  been  made  by  that 
court  where  the  exception  from  the  grant  was 
"mineral  land"  Instead  of  "minerals  in  the 
land."  Shaw  v.  Kellogg,  170  U.  S.  312,  18 
Sup.  Ct  632,  42  L.  Ed.  1060;  Burke  v.  South- 
ern. Pacific  Railroad  Co.,  234  U.  S.  669,  34 
Sup.  Ct.  907,  58  L.  Ed.  1527. 

As  stated  In  one  of  the  opinions,  this  hold- 
ing is  In  accord  with  the  uniform  construc- 
tion of  such  reservations  by  the  courts  of  the 
mineral  States,  both  State  and  Federal.  It 
is  in  accord  with  the  unbroken  rulings  of 
the  Department  of  the  Interior,  in  the  exer- 
cise of  whose  jurisdiction  the  question  has 
frequently  arisen.  It  was  the  holding  of  I*. 
Q.  C.  Lamar  when  at  the  head  of  that  de- 
partment of  the  Federal  Government 

Attempt  is  made  to  here  distinguish  these 
decisions,  but  they  cannot  be  distinguished. 
Those  which  deal  with  the  reservations  of 
"minerals"  are  decisive  of  this  case  in  fact 
Those  which  relate  to  exceptions  of  "mineral 
land"  are  decisive  of  it  in  principle. 

On  the  question  as  to  where  the  title  lies,, 
there  is  In  substance  no  difference  between  a 
reservation  from  a  grant  of  "minerals  in 
land,"  and  a  reservation  of  "mineral  land." 
One  Is  Just  as  certainly  a  reservation  as  the 
other,  and  says  just  as  plainly  that  the  title 
to  the  thing  reserved  is  not  to  pass.  The  Su- 
preme Court  of  the  United  States  holds  as  the 
law  of  such  cases  that  if  the  reservation  be 
of  "minerals"  it  applies  only  to  minerals 
known  to  exist  when  the  government's  title 
to  the  land  passes;  If  it  be  of  "mineral 
lands,"  it  applies  only  to  lands  known  to  be  . 
such  up  to  the  same  point  of  time.  If  at  that 
time  minerals,  in  the  one  case,  are  not  known 
to  exist  in  the  particular  land,  or  If  in  the 
other,  the  land  Is  not  known  to  be  mineral, 
the  title  thereto  passes,  and  passes  absolutely 
and  irrevocably. 

This  court  has  adopted  the  same  rule  of 
decision,  following  the  United  States  Su- 
preme Court  In  the  holding.  It  has  done  so 
in  unqualified  terms,  in  the  light  of  the  very 
reservation  pressed  by  the  relator's  counsel 
here — the  reservation  of  the  Act  of  April  12, 
1883,  and  with  its  express  language  before 
It  Schendell  v,  Rogan,  94  Tex.  586,  63  S. 
W.  1001. 
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To  sustain  the  relator's  contention  tnfse  de- 
cisions must  be  Ignored,  and  repudiated.  We 
decline  to  do  so.  They  are  In  our  opinion 
sound  and  unanswerable.  They  reflect  the 
fair  and  open  policy  which  ought  to  char- 
acterise all  such  legislation  and  which  we 
believe  was  Intended  to  characterize  this 
legislation — the  policy  of  letting  the  sover- 
eignty for  the  full  protection  of  Its  rights  de- 
termine before  the  sale  what  it  wants  to  sell 
and  what  It  wants  to  reserve,  with  the  full 
authority  to  ascertain,  In  such  cases  as  this, 
whether  there  is  any  mineral  In  the  land  or 
reason  to  believe  there  is,  to  classify  It  as 
such  and  sell  it  as  such,  or  openly  sell  the 
surface  and  the  minerals  separately ;  but  re- 
quiring, if  no  minerals  are  found  or  believed 
to  exist  and  the-  land  Is  in  good  faith  classi- 
fied as  other  than  mineral  and  Is  sold  in  the 
belief  by  both  parties  that  such  Is  Its  nature, 
that  that  shall  serve  as  an  official  determi- 
nation of  Its  character  upon  which  the  fre- 
quently unlearned  purchaser  may  rely,  in  the 
belief  that  his  title  papers,  or  toe  records 
that  constitute  them — which  the  law  says, 
generally,  shall  be  the  evidence  of  right — 
mean  what  they  say  and  their  face  Imports 
and  are  not  subject  to  reservations  and  excep- 
tions not  expressed  but  only  to  be  found  bur- 
ied in  a  statute  of  which  he  may  have  never 
heard.  They  enable  the  State  to  obtain  at 
the  time  It  should  do  so  the  full  benefit  of 
such  a  reservation,  and  they  alike  protect  the 
rights  of  the  settler  who  has  dealt  fairly 
with  the  State  upon  what  amounts  to  an  as- 
surance by  the  State  that  the  land  sold  him 
has  been  investigated  by  it  and  found  not  to  be 
mineral  in  character  and  hence  in  the  future 
will  be  exempt  from  attempt  by  others  to 
ascertain  whether  It  contains  minerals  or 
not.  They  accord  with  our  notions  of  com- 
mon right  and  Justice.  They  deserve  to  stand 
as  the  law. 

Davis  v.  Welbbold  well  Illustrates  the  hold- 
ing of  the  United  States  Supreme  Court  In 
cases  where  the  statutory  reservation  from 
the  grant  was  of  "mines"  or  "minerals,"  as 
distinguished  from  "mineral  land."  The  suit 
was  by  a  holder  of  a  mining  claim  for  the 
possession  of  certain  premises  under  his 
claim.  The  title  to  certain  lots  within  the 
premises  was  held  by  the  defendant  under 
grant  by  the  government  for  town-site  pur- 
poses executed  before  the  mining  right  was 
issued.  The  question  was  whether  the  title 
to  certain  minerals  not  known  to  be  contained 
in  the  lots  of  the  defendant  when  the  govern- 
ment conferred  title  to  them,  passed  with 
that  title,  since  its  decision  determined  the 
right  of  the  plaintiff  to  possession  for  the 
purpose  of  prospecting  under  his  mining 
claim.  It  is  this  possession  to  which  the 
court  referred  In  the  opinion  where  it  speaks 
of  "the  defendant  being  deprived  of  his  prem- 
ises." It  was  a  suit  for  possession.  If  the 
relator,  Greene,  had  procured  a  permit  under 
the  Act  of  1913  and  were  suing  for  possession 


of  certain  parts  of  this  land  in  order  to  exer- 
cise the  right  to  prospect  under  the  permit, 
the  cases  would  be  Identical.  As  It  is  the 
question  determinative  of  both  Is  Identical 
and  its  decision  equally  conclusive.  The 
Town-site  Act,  the  source  of  the  right  to  the 
defendant's  lots,  as  the  Act  of  1883  is  the 
source  of  the  right  to  the  land  here,  contained 
this  declaration : 

"Mo  title  shall  be  acquired,  under  the  fore- 
going provisions  of  this  chapter,  to  any  mine 
of  gold,  silver,  cinnabar,  or  copper;  or  to  any 
valid  mining-claim  or  possession  held  under  ex- 
isting laws."    Comp.  St  U.  S.  §  4798. 

It  would  be  difficult  to  state  more  explicit- 
ly than  does  (his  language  that  no  title  to  the 
minerals  of  gold,  sliver,  cinnabar  or  copper 
in  lands  granted  under  the  act  should  pas» 
by  the  grant  of  the  land,  but  that  such  title 
was  reserved  and  should  remain  in  the  gov- 
ernment. 

In  the  opinion  it  was  said: 

"When  the  entry  of  the  town  site  was  had, 
and  the  patent  issued,  and  the  sale  was  made 
to  the  defendant  of  the  lots  held  by  him,  it  was 
not  known— at  least  it  does  not  appear  that  it 
was  known — that  there  were  any  valuable  min- 
eral lands  within  the  town  Bite,  and  the  im- 
portant question  is  whether  in  the  absence  of 
this  knowledge  the  defendant  can  be  deprived 
under  the  laws  of  the  United  States  of  the 
premises  purchased  and  occupied  by  him  because 
of  a  subsequent  discovery  of  minerals  in  them 
and  the  issue  of  a  patent  to  the  discoverer. 
After  much  consideration  we  have  come  to  the 
conclusion  that  this  question  must  be  answered 
in  the  negative."  , 

Further  In  the  opinion,  after  directing  at- 
tention to  the  fact  that  the  terms  of  the 
reservation  were  to  be  read  in  connection 
with  the  clause  protecting  existing  rights 
to  minerals,  and  with  the  qualification  uni- 
formly accompanying  exceptions  In  acts  of 
Congress  of  mineral  lands  from  grant  or 
sale — as  here  the  terms  of  the  reservation  In 
the  Act  of  April  12,  18S3,  are  to  be  read  in 
the  light  of  the  contemporary  act  of  the 
same  Legislature,  that  is,  the  Act  of  April 
14, 1883  (9th  Gammers  Laws,  406),  which  pro- 
vided for  the  Issuance  by  the  Land  Board  of 
mining  rights  for  minerals  In  the  same  lands 
dealt  with  by  the  Act  of  April  12,  1883,  and 
which,  as  declared  by  this  court  in  Mining 
Co.  v.  Rogan,  95  Tex.  454,  68  S.  W.  155,  Im- 
posed upon  the  Land  Board  powers  In  re- 
spect thereto  that  "involved  the  duty  of  as- 
certaining, as  far  as  practicable,  tchat  por- 
tions of  the  lands  to  be  sold  contained  min- 
erals"— the  court   said: 

"Thus  read  they  must  be  held,  we  think, 
merely  to  prohibit  the  passage  of  tide  under  the 
provisions  of  the  town-site  laws  to  mines  of 
gold,  silver,  cinnabar  or  copper,  which  are 
known  to  exist,  on  the  issue  of  the  town-site 
patent,  and  to  mining  claims  and  mining  pos- 
sessions, in  respect  to  which  such  proceedings 
have  been  taken  under  the  law  or  the  custom 
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of  miners,  aa  to  render  them  valid,  creating  a 
property  right  in  the  holder,  and  not  to  prohibit 
the  acquisition  for  all  time  of  mines  which  then 
lay  buried  unknown  in  the  depths  of  the  earth." 

Quoting  with  approval  the  following  from 
Cowell  ▼.  Lammera  (O.  O.)  10  Sawy.  246,  21 
Fed.  200: 

"If  land,  which  a  party  has  actually  occupied, 
possessed  and  peacefully  enjoyed  for  a  long 
aeries  of  years,  claiming  title  under  a  patent 
of  the  United  States  fifteen  years  old,  can  be 
entered  upon  and  prospected  for  a  mine  by 
any  trespasser  who  chooses  to  do  so,  and  a 
mine  being  found,  the  mine  can  be  loeated,  and 
taken  out  of  the  patent  on  the  vague  and  un- 
certain exception  in  the  patent  in  question  [one 
which  excluded  all  mineral  lands  should  any  be 
found  to  exist  in  the  tracts  of  land  described] 
it  can  be  done  fifty,  or  a  hundred  years  hence, 
and  the  patent  instead  of  being  a  muniment 
of  title  upon  which  the  patentee  or  his  grantees 
can  rest  in  security,  would  be  but  a  delusion, 
and  a  snare," 

—the  opinion  farther  declares: 

"In  connection  with  these  views  it  is  to  be 
borne  in  mind  also,  that  the  object  of  the  town- 
site  act  was  to  afford  relief  to  the  inhabitants 
of  cities  and  towns  upon  the  the  public  lands, 
by  giving  title  to  the  lands  occupied  by  them, 
and  thus  induce  them  to  erect  suitable  build- 
ings for  residence  and  business.  Under  such 
protection  many  towns  have  grown  up  on  lands 
which,  previously  to  the  patent,  were  part  of  the 
public  domain  of  the  United  States,  with  build- 
ings of  great  value  for  residence,  trade  and  man- 
ufactures. It  would  in  many  instances  be  a 
great  impediment  to  the  progress  of  such  towns 
if  the  titles' to  the  lots  occupied  by  their  inhab- 
itants were  subject  to  be  overthrown  by  a  sub- 
sequent discovery  of  mineral  deposits  under  their 
surface.  If  their  title  would  not  protect  them 
against  a  discovery  of  mines  in  them,  neither 
would  it  protect  them  against  the  invasion  of 
their  property  for  the  purpose  of  exploring  for 
mines.  The  temptation  to  such  exploration 
would  be  according  to  tbe  suspected  extent  of 
the  minerals,  and  being  thus  subject  to  indis- 
criminate invasion,  the  land  would  be  to  one 
having  the  title  poor  and  valueless,  just  in  pro- 
portion to  the  supposed  richness  and  abundance 
of  its  products.  We  do  not  think  that  any  such 
results  were  contemplated  by  the  act  of  Con- 
gress, or  that  any  construction  should  be  given 
to  the  provision  in  question  which  could  lead 
to  such  results.  Our  conclusion,  as  already  sub- 
stantially stated,  is,  that  Congress  only  intended 
to  preserve  existing  rights  to  known  mines  of 
gold,  silver,  cinnabar  or  copper,  and  to  known 
mining  claims  and  possessions,  against  any  as- 
sertion of  title  to  them  by  virtue  of  the  convey- 
ances received  under-  the  town-site  act,  and  not 
to  leave  the  titles  of  purchasers  on  the  town 
sites  to  be  disturbed  by  future  discoveries." . 

In  Dower  v.  Richards,  151  U.  S.  658,  14 
Sup.  Ct  452,  38  L.  Ed.  305,  In  approving  a 
decision  of  the  Supreme  Court  of  California 
placing  tbe  same  construction  upon  this  stat- 
utory reservation,  the  court  said: 

"There  can  be  no  doubt  that  tbe  decision  of 
the  Supreme  Court  of  the  State  in  this  respect; 


was  correct.  It  is  established  by  former  deci- 
sions of  this  court,  that,  under  the  acta  of  Con- 
gress which  govern  this  case,  in  order  to  ex- 
cept mines  or  mineral  lands  from  the  operation 
of  a  town-site  patent,  it  is  not  sufficient  that 
the  lands  do  in  fact  contain  minerals,  or  even 
valuable  minerals,  when  the  town-site  patent 
takes  effect;  but  they  must  at  that  time  be 
known  to  contain  minerals  of  such  extent  and 
value  as  to  justify  expenditures  for  the  purpose 
of  extracting  them;  and  if  the  lands  are  not 
known  at  that  time  to  be  so  valuable  for  min- 
ing purposes,  the  fact  that  they  have  once  been 
valuable,  or  are,  afterwards  discovered  to  be 
still  valuable,  for  such  purposes,  does  not  defeat 
or  impair  the  title  of  persons  claiming  under 
the  town-site  patent" 

In  Shaw  v.  Kellogg,  170  U.  8.  312,  18  Sup. 
Ct.  632,  42  lu  Ed.  1050,  where  the  grant 
authorized  by  Congress  was  only  of  "non- 
mineral  lands,"  which,  of  course,  amounted  to 
an  exception  from  the  grant  of  lands  which 
were  mineral,  the  court,  applying  the  same 
reasoning,  declared: 

"Nor  were  they .  [the  grantees]  at  liberty  to 
select  lands  which  were  then  knoten-  to  contain 
minerals.  Congress  did  not  intend  to  grant  any 
mines  or  mineral  lands,  but  with  these  excep- 
tions their  right  of  selection  was  coextensive 
with  the  limits  of  New  Mexico.  We  say  lands 
then  known  to  contain  mineral,'  for  it  cannot 
be  that  Congress  intended  that  the  grant  should 
be  rendered  nugatory  by  any  future  discoveries 
of  mineral.  The  selection  was  to  be  made  with- 
in three  years.'  The  title  was  then  to  pass,  and 
it  would  be  an  insult  ■  to  the  good  faith  of 
Congress  to  suppose  that  it  did  not  intend  that 
the  title  when  it  passed  should  pass  absolutely, 
and  not  contingently  upqn  subsequent  discov- 
eries. This  is  in  accord  with  the  general  rule 
as  to  the  transfer  of  title  to  tbe  public  lands  of 
the  United  States.  In  cases  of  homestead,  pre- 
emption or  town-site  entries,  the  law  excludes 
mineral  lands  bnt  it  was  never  doubted  that  the 
title  once  passed  was  free  from  all  conditions 
of-  subsequent  discoveries  of  mineral." 

.  In  Schendell  v.  Rogan,  94  Tex.  585,  63  S. 
W.  1001,  this  court,  as  we  have  said,  adopted 
this  same  rule  of  decision  in  relation  to  a 
later  reservation  of  these  same  school  and 
asylum  lands  "containing  valuable  mineral 
deposits,"  found  In  the  Act  of  1885  (Acts  24th 
Leg.  c  127).  The  decision  was  expressly  based 
upon  the  holding  of  Davis  v.  Weibbold.  The 
legislation  of  the  State  on  the  subject  of  the 
school  and  asylum  lands  and  reservations  of 
minerals  therein,  beginning  with  the  Acts  of 
1883,  Is  there  reviewed,  including  the  later 
Acts  of  18S7,  1889  and  1895.  It  is  unneces- 
sary to  repeat  that  here.  With  tbe  directness 
and  emphasis  which  marked  all  his  opinions. 
Judge  Brown  in  there  speaking  for  the  court 
of  the  reservation  expressed  in  the  Act  of 
1895,  said: 

"The  language,  'All  public  school,  university, 
and  asylum  lands  *  *  *  containing  valuable 
mineral  deposits  are  hereby  reserved  from  sale 
or  other  disposition  except  aa  herein  provided,' 
etc,  was  not  intended  po  operate  upon  lands 
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which  had  not  been  found  to  contain  valuable 
mineral  deposits  and  were  not  apparently  min- 
eral lands." 

If  such  a  reservation  did  not  operate  on 
lands  not  known  to  be  mineral,  how  can  a 
reservation  of  minerals  themselves  operate  on 
minerals  not  known  to  exist? 

Citing  Davis  v.  Weibbold  for  the  ruling,  It 
was  then  added — and  this  statement  is  signifi- 
cant as  showing  that  in  the*  court's  view  no 
substantial  distinction  in  principle  could  be 
drawn  between  a  reservation  of  "mines  or 
minerals  In  land"  and  a  reservation  of  "land 
containing  minerals": 

"In  the  case  last  cited,  language  very  similar 
to  that  used  in  our  statute  was  held  to  reserve 
only  such  lands  as  were  known  to  contain  min- 
erals, and  a  sale  having  been  made  and  the  land 
patented  before  it  was  known  that  there  were 
mineral  deposits  therein,  the  purchaser  took  the 
land  and  all  minerals  contained  in  it." 

Following  this  concise  statement  as  to  the 
effect  of  Davis  v.  Weibbold,  it  was  emphasiz- 
ed that  according  to  our  decisions,  as  has 
been  often  declared,  a  sale  by  the  State  and 
compliance  by  the  purchaser  gives  a  vested 
right  In  the  land.  Just  as  effectually  as  was 
given  by  the  patent  In  that  case  under  the 
laws  of  the  United  States. 

The  land  Involved  in  Schendell  v.  Rogan, 
had,  like  the  land  here,  been  classified  and 
sold  as  agricultural  land.  Schendell,  the 
owner,  was  before  the  court  asking  for  a 
mandamus  to  compel  the  Land  Commissioner 
to  issue  him  a  patent  absolute  and  uncondi- 
tional. His  right  to  such  a  patent  depended 
upon  whether  the  sale  to  him  of  the  land 
carried  the  minerals  which  might  be  in  the 
land.  The  Commissioner  had  refused  to  issue 
him  an  absolute  patent,  contending  that  since 
the  land  had  not  been  sold  as  mineral  land 
as  provided  by  the  Mineral  Act  of  1886,  and 
since  all  school  and  asylum  lands  not  so  sold 
were  reserved  from  sale  by  the  reservation 
In  the  act,  above  quoted,  the  minerals  that 
might  be  in  the  land  still  belonged  to  the 
State  and  Schendell  was  not  entitled  to  a 
patent  which  did  not  expressly  reserve  the 
minerals  to  the  State.  There  is  no  substantial 
difference  between  the  contention  and  that 
here  made  by  the  relator  which  only  arises 
under  a  different,  but,  In  legal  effect,  a  similar 
reservation.  Both  amount  to  the  same  thing, 
which  is,  that  under  the  respective  reserva- 
tions the  title  to  the  minerals  did  not  pass. 

The  court  squarely  overruled  the  conten- 
tion. It  held  that  with  the  land  sold  as 
agricultural  land,  not  then  known  to  contain 
any  valuable  minerals,  and  being,  therefore, 
not  apparently  mineral  land,  the  title  to  any 
minerals  in  It  passed  with  the  title  to  the 
land,  and  the  owner  was  entitled  to  an  ab- 
solute patent,  to  require  the  issuance  of  which 
It  awarded  its  mandamus  writ.  Adverting  to 
the  fact  that  four  Governors,  and  four 
Attorneys-General  had  construed  the  laws  on 


the  subjects  of  the  sale  of  agricultural, 
pasture  and  timber  lands  and  the  sale  of  such 
lands  as  contained  valuable  mineral  deposits, 
In  force  since  1889  up  to  that  time,  to  mean 
that  In  sales  of  land  as  agricultural  land  a 
good  title  was  conferred  on  the  purchaser, 
entitling  him  upon  compliance  with  the  gener- 
al provisions  to  a  patent  granting  the  land 
without  reservation,  carrying  the  title  to  any 
minerals  In  the  land,  and  that  the  Commis- 
sioner's contention  would  convert  such  titles 
from  fee  simple,  absolute  titles  into  titles 
subject  to  the  claim  of  the  State  to  all  min- 
erals that  might  be  found  in  them,  the  opinion 
concludes: 

"The  inclosures  of  those  men  who  have  set- 
tled upon  the  land  would  be  liable  to  the 
intrusion  of  prospectors  and  speculators,  with 
the  right  to  dig  ditches,  sink  shafts,  and  bore 
wells  for  the  purpose  of  ascertaining  whether 
or  not  minerals  are  contained  therein.  No  pro- 
visions arc  made  for  protecting  the  rights  of 
the  State's  vendees,  nor  rules  regulating  the 
operations  of  the  seeker  after  minerals,  but 
the  unqualified  right  is  given  to  explore  the 
lands  without  regard  to  the  rights  of  others, 
which  shows  that  it  was  not  intended  to  ap- 
ply to  lands  which  the  State  had'  sold.  It  is 
inconceivable  that  the  Legislature  intended  that 
such  results  should  flow  from  the  policy  that  it 
adopted,  which  at  all  times  has  been  most  lit- 
eral for  the  protection  of  the  actual  settler  upon 
the  public  domain.'' 

[2,  3]  The  Mining  Act  of  1883,  which  has 
been  once  referred  to,  has  an  Important  bear- 
ing on  this  question.  It  was  a  contempora- 
neous act  with  that  of  April  12,  1883,  In 
which  the  reservation  here  relied  upon  by 
the  relator  and  which  likewise  is  the  basis  of 
personal  position  of  the  Land  Commissioner, 
was  expressed.  It  was  approved  two  days 
later.  Each  Is  to  be  construed  In  the  light  of 
the  other.  The  subject  matter  of  the  Mining 
Act  was  the  minerals  In  the  school  and  asyl- 
um lands.  It  was  enacted  to  give  beneficial 
effect  to  the  reservation  of  those' minerals  ex- 
pressed In  the  Act  of  April  12  and  repeated  as 
one  of  its  own  sections,  by  providing  a  meth- 
od whereby  they  might  be  made  of  use  to  the 
State  as  well  as  individuals.  The  plan 
adopted  did  not  Involve  their  sale,  but  pro- 
vided for  the  granting  of  mining  claims  for 
the  working  of  mines  containing  the  min- 
erals, upon  a  royalty  basis.  The  act  placed 
their  control  In  the  hands  of  the  Land  Board 
with  ample  powers  to  effect  Its  purpose.  As 
already  stated,  those  powers,  under  the  hold- 
ing of  Mining  Co.  v.  Rogan,  95  Tex.  454,  68  S. 
W.  154,  contemplated  that  the  Board  would 
ascertain  as  far  as  practicable  what  portion  of 
the  lands  contained  minerals^-a  wholly  vain 
power  and  wholly  useless  duty  If,  regardless 
of  any  such  ascertainment,  the  title  to  the 
minerals  in  all  lands  sold,  whether  known  or 
unknown,  was  to  remain  In  the  State  through 
force  of  law.  The  powers  conferred  related 
to  the  minerals  In  all  the  school  and  asylum 
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lands.  Yet  there  Is  no  suggestion  In  the  act 
tbat  the  Board  should  have  authority  to 
grant  a  mining  claim  for  location  upon  any 
of  the  lands  which  had  been  classified  and 
previously  sold  as  agricultural  land.  It  pro- 
vided no  protection  for  the  owner  of  such 
land  In  respect  to  the  possible  location  of 
mining  claims  upon  the  surface,  as  to  which, 
under  any  view,  his  right  would  be  para' 
mount.  It  provided  for  no  payment  for  the 
taking  of  his  surface,  though,  If  It  applied  to 
such  land,  under  its  broad  and  literal  terms 
locations  for  separate  mines  over  the  entire 
surface  of  the  previous  grant  might  be  au- 
thorized and  permitted.  The  whole  subject 
was  left  untouched  and  unregulated.  Why 
was  this?  Is  it  to  be  believed  that  the  law 
would  have  been  left  in  such  state,  subject- 
ing the  rights  of  the  settler  to  such  jeopardy, 
if  the  Legislature  Intended  that  the  lands 
sold  as-agricultural,  timber  or  pasture  lands 
might  be  prospected  for  minerals  at  pny 
time  in  the  future?  This  shows  plainly,  we 
think,  that  the  Legislature  did  not  Intend 
that  lands  so  sold  should  be  subject  to  such 
claims  where  at  the  time  of  their  sale  the 
existence  of  minerals  in  them  was  unknown. 
The  reservation  of  the  minerals  was  to  make 
possible  the*ascertalnment  of  their  probable 
existence  in  any  of  the  lands,  so  as  to  give 
the  land  in  which  their  existence  was  prob- 
able the  character  and  status  of  mineral  or 
apparently  mineral  land,  to  be  dealt  with  ac- 
cordingly; with  the  power  in  the  Land 
Board,  as  to  such  land,  to  make  the  use  of  the 
minerals  which  the  act  provided,  without  any 
disposition  of  the  surface  rights,  or  to  sell 
such  land  with  the  mineral  rights  reserved 
so  that  the  State's  right  to  the  minerals 
should  not  pass  and  would  not  be  lost,  but 
might  thereafter  be  separately  availed  of 
for  its  benefit  In  our  opinion  and  under  the 
decisions  cited,  the  reservation  was  not  in- 
tended to  have  effect  upon  the  lands  classed 
as  other  than  mineral  or  apparently  mineral 
where  the  existence  of  minerals  in  them  was 
not  known  when  the  land  was  sold.  In  the 
absence  of  such  knowledge  by  the  officials  of 
the  State  and  purchasers,  their  classification 
in  good  faith  as  agricultural,  timber  or  pas- 
ture lands  was  to  serve  as  an  official  deter- 
mination that  such  was  their  character,  and 
the  State's  title  to  them,  if  the  purchaser 
had  complied  with  the  general  provisions, 
was  to  pass  wholly  without  reservation  and 
hence  subject  in  the  future  to  no  kind  of  ad- 
verse claim  at  the  hands  of  the  State. 

Schendell  v.  Rogan  was  followed  by  the 
court  and  its  ruling  re-stated  In  Chappell 
v.  Rogan,  94  Tex.  650,  63  S.  W.  1006.  "It 
was  there  declared  that  a  purchaser  of  these 
lands  in  the  position  of  Armstrong  here, 
"secures  a  right  free  from  any  claim  of  the 
State  for  minerals  that  may  be  thereafter 
found  in  the  land." 

As  to  this  reservation,  and  all  like  reser- 
vations,   it  ■  may   with   apparent   reason   be 


urged  that  by  the  express  terms  of  the  re* 
ervatlon  there  is  no  authority  of  law  for 
the  grant  of  that  which  by  those  terms  is 
excepted  from  the  grant,  and  therefore  that 
the  grant  can  pass  no  title  to  the  subject 
of  the  exception.  This  states  the  position  of 
the  relator  as  strongly  as  it  can  be  stated. 
It  presents  what  seems  to  be  an  unanswer- 
able argument  It  does  not  defy  analysis, 
however,  so  let  us  examine  it  It  Is  plaus- 
ible but  it  is  not  sound.  It  is  not  sound 
because  its  necessary  result  is  to  leave  open 
for  Indefinite  time — to  all  futurity — the  de- 
termination of  whether  that  which  an.  or- 
dinary grant  of  land  purports-  to  pass  is 
within  the  exception. 

Under  such  a  rule,  the  State  night  not 
know  for  fifty  years  whether  minerals  in 
fact  .existed  in  the  land  granted,  and  ac- 
cordingly whether  it  had  any  right  to  them. 
By  the  same  rule,  the  settler's  land  would 
never  be  free  from  invasion  under  the  right 
of  the  State  to  at  any  time  in  the  future 
explore  it,  and  all  of  it,  for  minerals,  or  to 
authorize  its  exploration.  He  would  never 
know  when  his  right  to  undisturbed  posses- 
sion of  even  the  surface  had  matured.  In 
truth,  it  never  would  mature.  The  min- 
erals, oil  and  gas  are  fugitive  and  vagrant 
in  their  nature.  They  percolate  and  wan- 
der beneath  the  surface  of  the  earth.  Tex. 
Co.  v.  Daugherty,  107  Tex.  226,  176  8.  W. 
717,  L.  R.  A.  1917F,  9S».  They  might  not 
be  in  place  in  the  land  when  it  was  grant- 
ed. The  land  might  not  then  contain  them. 
It  might  happen,  however,  that  at  some 
remote  period  they  would  find  lodgment  or 
form  there.  Yet,  under  such  a  rule,  if  they 
are  then  discovered,  the  right  to  them — 
which  it  is  here  claimed  will  attach  when- 
ever they  are  discovered — would  be,  not  in 
the  owner  of  the  land,  but  in  the  State  or 
some  prospector  holding  a  permit  from  the 
State.  The  law  does  not  permit,  nor  can 
it  wisely  or  justly  permit,  the  title  to  grant- 
ed land  or  to  any  valuable  substance  con- 
tained in  granted  land  to  remain  in  any 
such  state  of  indefinite  abeyance.  For  ac- 
tual rights  to  exist  and  for  either  govern- 
ments or  men  to  have  security  under  them 
there  must  come  a  time  when,  if  by  their 
nature  left  uncertain,  they  shall  be  made 
certain.  Under  such  a  reservation  as  that 
of  the  Act  of  1883,  where  .there  could  be  no 
right  in  the  State  .to  the  minerals  unless 
they  in  fact  exist,  there  must  be  some  point 
of  time  for  determining  whether  they  do 
exist,  so  that  the  State's  right  may  be  as- 
certained and  reduced  to  certainty.  And 
equally  for  the  settler  whom  fqr  its  bene- 
fit and  development  the  State  encouraged 
and  invited  to  convert  a  perilous  frontier 
into  a  region  of  homes  that  it  might  some 
day  become  in  itself  the  seat  of  empire,  the 
thickly  populated  abode  of  a  strong  and  de- 
voted citizenship,  there  should  be  a  time  s 
when  he  might  know  what  rights  his  grant 
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actually  carried  and  whether  he  was  se- 
cure In  his  possession  of  them. 

Were  these  important  rights,  both  of  the 
State  and  the  settler,  to  be  left  Indefinitely 
contingent?  Were  they  to  continue  Is  un- 
limited suspense?  Were  they  to  be  deter- 
mined by  or  be  subject  to  the  mysterious 
processes  of  natural  forces  beneath  the  sur- 
face of  the  earth  at  possibly  remote  periods 
In  the  future?  ]t  Is  not  conceivable  that 
the  legislature  so  intended.  If  not,  there 
being  no  express  provision  in  the  law  on 
the  subject,  at  what  point  of  time  did  it  In- 
tend that  they  should  be  determined?  That 
Is  the  real  Question  which  arises  under  this 
legislation.  Its  determination  is  conclusive 
of  this  controversy;  and  our  own  decisions, 
together  with  those  of  the  United  States 
Supreme  Court,  conclusively  set  It  at.  rest 
The  reason  for  their  holding,  that  under 
such  reservations  as  this  the  minerals  pass 
with  the  land  if  their  existence  in  the  land 
Is  unknown  when  the  sovereignty  confers  Its 
title,  necessarily  Is  that  that  Is  the  best  and 
fairest  time  for  determining  as  to  their  prob- 
able' existence,  and  Is  therefore  the  time 
which  the  law  should  adopt  Without  oth- 
er aid.  It  demonstrates  the  soundness  of  the 
holding.  It  reveals  the  Justness  of  it  It 
commends  it  as  having  the  essence  of  right 
and  as  being  the  Inevitable  decision  of  the 
question. 

This  being  the  primary  question  In  the 
case,  we  have  given  It  this  much  attention 
because  it  deserves  to  be  met  fully  and 
fairly,  and  to  be  determined  no  less  correct- 
ly. That  we  have  striven  to  do,  with  prop- 
er respect  for  opposing  views  ably  present- 
ed, but  firmly  convinced  that  this  la  the 
true  determination  of  it 

If  there  were  any  doubt  as  to  this  being 
a  proper  disposition  of  this  question,  the 
case  must,  we  think,  be  resolved  against  the 
relator  because  of  the  statute,  found  In  the 
revision  of  1895,  Article  4041,  which,  under 
the  opinion  In  Cox  v.  Robison,  105  Tex.  426, 
150  S.  W.  1149,  operated  as  a  validation  of 
titles  of  purchasers  of  public  lands  prior  to 
its  adoption  In  1695  to  the  minerals  In  lands 
granted  them.  That  statement  In  the  opinion 
was  not  inadvertent.  It  was  made  deliber- 
ately to  prevent  confusion  In  titles  because 
of  that  decision  which  upheld  the  validity 
of  the  legislation  of  1895  that  authorized 
the  reservation  of  the  minerals  In  lands  to 
be  sold  In  the  future.  That  part  of  the 
opinion  is  here  assailed  as  a  dictum,  but 
we  do  not  believe  It  Is  to  be  so  regarded. 
The  question  before  the  court  was  an  im- 
portant one.  It  Involved  a  constitutional 
provision  and  the  effect  of  that  provision 
upon  the  title  to  minerals  both  in  lands 
sold  before  the  adoption  of  the  present  Con- 
stitution and  thereafter,  as  well.  The  broad 
question  In  both  aspects  was  before  the 
court     We  believed  It  our  duty  to  state 


what  In  our  opinion  was  the  existing  status 
of  all  such  titles  under  the  written  law  of 
the  State,  and  did  so. 

That  opinion  In  this  respect  is  also  chal- 
lenged because  It  Is  said  that  the  statute 
referred  to,  which  reads, 

"The  State  of  Texas  hereby  releases  to  the 
owner  or  owners  of  the  soil  all  mines  and  min- 
erals that  may  be  on  the  same,  subject  to  tax- 
ation as  other  property," 

— was  but  a  re-enactment  of  a  statute  of 
1879  In  identical  terms.  Let  that  be  admit- 
ted, yet  when  the  nature  of  the  statute  Is 
looked  to  there  could  have  been  only  one  pur- 
pose In  bringing  it  forward  in  the  revision  of 
1895.  That  was  to  extend  Its  operation  up 
to  that  time.  We  recognize  the  general  rule 
In  regard  to  the  re-enactment  of  former  laws 
In  revisions.  But  that  is  a  rule  of  construc- 
tion. As  said  by  Judge  Williams,  a:  former 
eminent  member  of  the  court,  In  State  v. 
Burgess,  101  Tex.  525,  109  S.  W.  922,  '.It  Is 
never  conclusive." 

[4]  The  Legislature  Is  not  to  be  credited 
with  doing  a  vain  or  useless  thing.  The  laws 
of  a  revision  have  the  force  of  laws,  not 
because  they  are  the  work  of  {he  codlflers, 
but  only  because  they  are  the  enactments 
of  the  Legislature.  There  could  have  been 
no  reason  for  re-enacting  this  statute  If  It 
was  only  to  have  the  effect  It  had  In.  1879. 
It  had,  in  such  event,  fully  spent  Its  force 
and  was  thereafter  a  dead  letter.  If  the 
Legislature  In  1895  had,  without  doubt  de- 
sired to  extend  the  operative  force  of  the 
statute  over  the  period  between  1879  and 
1895,  in  what  terms  could  it  have  better  ex- 
pressed that  intent  than  those  of  this  stat- 
ute? Having  regard  for  the  nature  of  the 
Btatute  and  the  only  purpose  such  a  statute 
could  subserve,  we  think  Its  re-enactment 
in  1895  was  to  extend  its  provisions  to  that 
time,  Just  as  fully  so, as  It  was  intended 
In  the  re-adoption  in  the  successive  Con- 
stitutions of  18G9  and  1876  of  the  original 
validating  provision  of  the  Constitution  of 
1866 — expressed  In  substantially  the  same 
terms  as  this  statute — that  its  operation 
should  be  extended  over  those  respective 
periods.  The  re-enactment  of  the  statute  In 
1895  was  In  pursuance  of  the  same  policy 
reflected  In  the  successive  re-adoption  of  the 
like  constitutional  provision,  and  was  for 
the  same  purpose. 

[(]  Treated  as  a  validating  act  as  It 
should  be,  the  statute  granted  no  relief  to 
purchasers  of  school  lands  and  was  not  on- 
copstltutlonal  under  Section  4  of  Article  T 
of  the  Constitution,  as  that  provision  has 
been  uniformly  construed.  It  merely  con- 
firmed to  them  that  which  they  had  already 
bought  and  paid  the  State  for,'  or  for  which 
it  held  their  obligations  undiminished  by  Its 
operation. 

For  the  same  reason  It  was  not  unconstl- 
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tutional  under  Section  5  of  the  same  article. 
It  was  no  appropriation  of  the  school  fund  to 
foreign  purposes.  While  these  lands  were  by 
the  Constitution  dedicated  to  the  school  fund, 
the  school  fund  acquired  no  title  to  them  as 
against  the  State.  The  State  did  not  thereby 
become  a  mere  trustee.  As  the  sovereignty,  it 
continued  to  own  the  lands  Just  as  fully  as 
before  their  dedication.  This  has  been  defi- 
nitely settled.  Chief  Justice  Stay  ton  settled 
It  In  Sinlsson  v.  State,  71  Tex.  222,  9  8.  W. 
112.  See  also  Imperial  Irrigation  Co.  v. 
Jayne,  101  Tex.  395,  138  S.  W.  575,  Ann. 
Cas.  1914B,  322.  The  State,  not  the  school 
fund,  is  the  source  of  titles  to  school  lands. 
And  if  the  Legislature  wished  to  place  it  be- 
yond doubt  that  a  purchaser  of  school  land 
had  bought  and  acquired  In  the  purchase  of 
the  land  all  that  was  <n  the  land,  that  was 
In  our  opinion  an  authority  within  Us  lawful 
powers. 

For  these  reasons  we  hold  that  a  purchas- 
er, In  the  position  of  Armstrong,  of  school 
lands  under  the  legislation  of  1883,  acquired 
title  to  the  minerals  in  the  land  sold  him, 
and  that  it  is  not  subject  to  any  claim  by 
the  State.  Such  settlers  went  upon  these 
lands  relying  upon  the  good  faith  of  the 
State.  It  Is  public  history  that  In  many  in- 
stances they  have  undergone  a  hard  experi- 
ence. As  a  rule  they  were  poor  men.  Many 
of  them  have  lived  there  under  rude  condi- 
tions. Through  long  years  their  right  to 
all  within  their  lands,  save  in  Schendell  v. 
Bogan  and  Chappell  v.  Bogan  where  It  was 
confirmed  by  this  court, -was  not  challenged 
until,  apparently,  by  the  Act  of  1913.  Now, 
after  all  this  time,  when  It  develops  that 
the  lands  have  possibly  become  valuable  It  Is 
proposed  to  deprive  them  of  that  which  mak- 
es then*  valuable.  We  do  not  believe  the 
State  should  be  permitted  to  so  enrich  itself 
at  their  expense.  A  law  which  would  warrant 
such  a  result  should  In  our  opinion  be  so 
plain  and  unmistakable  that  no  court  In  good 
conscience  could  refuse  to  give  It  effect  The 
school  fund  Is  a  sacred  fund  and  should  be 
so  cherished.  But  the  obligations,  the  good 
faith  of  the  State,  are  equally  sacred.  An 
enhancement  of  the  school  fund  at  their 
sacrifice  would  make  It  only  poorer.  These 
elements  all  enter  Into  this  case.  They  do 
not  change  these  acts  of  the  Legislature,  but 
they  should  be  properly  considered  In  any 
attempt  to  arrive  at  what  the  Legislature 
meant  in  their  enactment.  If  this  man- 
damus Is  granted,  this  land,  under  a  permit 
Issued  In  virtue  of  the  Act  of  1913,  may, 
against  the  will  of  Its  owner,  be  turned  Into 
an  oil  field  for  the  benefit  of  strangers.  The 
best  or  most  useful  part  of  the  surface  may 
be  made  the  field  of  mineral  exploration. 
Under  the  terms  of  that  act,  the  holder  of  a 
prospecting  permit  is  given  the  right  of  emi- 
nent domain  for  all  purposes  necessary  either 
to  the  development  of  minerals  or  to  the  use 


of  the  minerals  found  within  the  area  of  the 
permit — for  buildings  and  works  essential 
to  mining  operations,  even  railroads.  The 
character  of  the  land  as  a  farm — the  pur- 
pose for  which  the  State  sold  it — may  be  de- 
stroyed. The  surface  rights  may  be  rendered 
no  longer  of  use  to  the  owner.  It  Is  possible 
for  the  surrender  of  his  possession  to  be  com- 
pelled. No  such  results  to  settlers  of  agri- 
cultural lands  could  in  our  opinion  have 
been  within  the  contemplation  of  the  legis- 
lation of  1883.  That  was  not  the  policy  of 
the  laws  -of  the  State  of  that  time. 
The  mandamus  Is  refused. 


(110  Tex.  SIS) 

DIGNOWITY  et  al.  v.  PLY  et  al 
(No.  8144.) 

(Supreme  Court  of  Texas.     March  26,  1919.) 

1.  Appeal  and  Ebbob  <j=»1191— Issuance  or 
Mandate— Time— Constbuction  of  Stat- 
ute. 

The  12  months  allowed  by  statute  for  taking 
out  a  mandate  runs  from  the  day  of  judgment 
of  the  Supreme  Court,  In  a  case  reversed  and 
remanded  by  the  Court  of  Civil  Appeals,  In 
which  a  writ  of  error  is  denied,  in  view  of  Rev. 
St.  1911,  art  1569. 

2.  Appeal  and  Ebbob  «=>1191— Issuance  or 
Mandate—  "Final  Judgment." 

The  judgment  of  the  Court  of  Civil  Appeals 
is  not  the  "final  judgment"  required  by  Bev.  St. 
1911,  art  1559,  providing  that  in  cases  revers- 
ed by  the  Supreme  Court  or  Court  of  Civil  Ap- 
peals no  mandate  shall  be  taken  out  and  filed 
in  court  where  the  cause  originated,  unless 
taken  within  12  months  after  final  judgment 
since  the  appeal,  with  or  without  supersedeas, 
continues  a  suit,  depriving  the  judgment  of  the 
finality  necessary  for  admission  in  evidence. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Final  Judgment] 

Original  petition  for  mandamus  by  Hallle 
B.  Dlgnowity  and  others  against  W.  S.  Fly 
and  others  as  Justices  of  the  Court  of  Civil 
Appeals.    Mandamus  awarded. 

W.  W.  King  and  Gulnn  &  McNeill,  all  of 
San  Antonio,  for  relators. 

Moody  &  Boyles,  of  Houston,  for  I.  T. 
Hambleton. 

GREENWOOD,  J.  On  April  26,  1917,  the 
Court  of  Civil  Appeals  of  the  Fourth  Su- 
preme Judicial  District  of  Texas  reversed 
a  judgment  of  the  district  court  of  Bexar 
county,  In  favor  of  the  relators  Hallle  B. 
Dlgnowity  et  al.  against  the  respondent  Imo- 
gene  T.  Hambleton,  for  $11,530,  and  remand- 
ed the  cause  for  a  new  trial.  Motions  for 
rehearing  were  overruled  In  the  Court  of 
Civil  'Appeals  on  June  30, 1917.  The  respond- 
ent Imogene  T.   Hambleton  thereupon  pre- 
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sented  her  petition  for  writ  of  error  to  the 
Supreme  Court,  and  on  February  6, 1918,  the 
writ  was  denied. 

On  August  20,  1918,  the  clerk  of  the  Court 
of  Civil  Appeals  Issued  a  certificate  that  no 
mandate  had  been  taken  out  on  the  Judg- 
ment reversing  and  remanding  said  cause, 
and,  the  honorable  Court  of  Civil  Appeals 
having  denied  a  motion  to  recall  the  man- 
date, this  proceeding  was  begun  to  compel, 
by  mandamus,  the  recall  of  said  certificate. 

[1]  The  right  of  relators  depends  on  the 
construction  of  that  portion  of  article  15S9, 
R.  S.,  which  provides: 

"In  cases  which  are,  by  the  Supreme  Court, 
or  Courts  of  Civil  Appeals,  reversed  and  re- 
manded, no  mandate  shall  be  taken  out  of  ei- 
ther of  said  courts  and  filed  in  the  court  wherein 
said  cause  originated,  unless  such  mandate  shall 
be  so  taken  out  within  the  period  of  twelve 
months  after  the  rendition  of  final  judgment  of 
the  Supreme  Court,  or  Court  of  Civil  Appeals, 
or  the' overruling  of  a  motion  for  rehearing." 

In  our  opinion,  the  12  months  allowed  by 
the  statute  for  taking  out  the  mandate  runs 
from  the  date  of  the  judgment  of  the  Su- 
preme Court,  In  a  case  reversed  and  re- 
manded by  a  Court  of  Civil  Appeals,  and  In 
which  a  writ  of  error  is  denied. 

The  result  of  construing  article  1569  as 
requiring  the  mandate  to  issue,  in  reversed 
and  remanded  cases,  within  12  months  from 
the  Judgment  of  reversal,  or  from  the  order 
overruling  a  motion  for  rehearing  in  the 
Court  of  Civil  Appeals,  might  be  to  authorize 
the  dismissal  of  a  cause  in  the  trial  court, 
for  the  nonissuance  of  mandate,  while  It  was 
still  pending  on  petition  for  writ  of  error  to 
the  Supreme  Court.  For  the  Supreme  Court 
might  not  dispose  of  the  petition  for  writ  of 
error  within  12  months  from  the  date  of  the 
last  action  of  the  Court  of  Civil  Appeals. 
No  such  result  could  have  been  Intended  by 
the  Legislature. 

[2]  The  evident  purpose  of  the  statute  was 
to  allow  12  months  from  the  rendition  of  a 
final  judgment  for  the  Issuance  of  the  man- 
date. We  can  see  no  good  reason  for  declar- 
ing the  judgment  of  the  Court  of  Civil  Ap- 
peals to  be  the  final  Judgment  meant  by  the 
statute,  while  subject  to  review  by  this  court, 
when  it  is  the  settled  law  that  an  appeal, 
with  or  without  supersedeas,  operates  to  con- 
tinue a  pending  suit,  so  as  to  deprive  the 
judgment  appealed  from,  of  that  finality 
"necessary  to  entitle  It  to  admission  in  evi- 
dence In  support  of  the  right  or  defense  de- 
clared by  it"  Texas  Trunk  Ry.  Co.  v.  Jack- 
son Bros.,  85  Tex.  008,  22  S.  W.  1032 ;  Krelsle 
v.  Campbell,  32  S.  W.  581;  Grocer  Co.  v. 
T.  ft  P.  Ry.  Co.,  95  Tex.  489,  68  S.  W.  265, 
59  L.  R.  A.  853. 

Article  7704,  R.  S.,  allows  the  plaintiff, 
who  recovers  land,  "the  term  of  one  year 
after  the  date  of  judgment"   to  pay   the 


amount  adjudged  to  the  defendant  who  haa 
made  Improvements  in  good  faith,  and  arti- 
cle 7705,  R.  S.,  allows  "six  months  after  the 
expiration  of  said  year"  to  the  defendant  to 
pay  the  plaintiff  the  value  of  the  land  with- 
out the  Improvements,  when  the  plaintiff 
neglects  for  a  year  to  pay  the  amount  ad- 
Judged  to  the  defendant  It  is  held  that 
neither  the  term  of  1  year  nor  the  addi- 
tional term  of  6  months,  as  allowed  by  these 
articles,  begins-  to  run  so  long  as  an  appeal 
to  the  Court  of  Civil  Appeals  or  an  applica- 
tion for  writ  of  error  to  this  court  is  pending, 
because  the  judgment  is  thereby  deprived  of 
the  necessary  character  of  finality.  Fain 
v.  McCain,  199  S.  W.  890.  In  like  manner, 
when  a  decree  of  the  trial  court  expressly 
allows  a  party  a  certain  time  thereafter 
within  which  to  perform  an  act  such  time 
does  not  begin  to  run  until  denial  of  a  writ 
of  error,  in  cases  where  application  therefor 
is  made  to  this  court  Hume  v.  Moore,  204 
S.  W.  382. 

The  mandate  in  this  case  having  been  is- 
sued within  less  than  a  year  from  the  de- 
nial of  the  writ  of  error,  it  ought  to  have 
been  recalled,  and  hence  the  mandamus  ap- 
plied for  has  been  awarded  by  this  court. 


BARTHOLD  et  al.  v.  THOMAS  et  al. 
(No.  68-2776.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
April  2,  1919.) 

1.  Corporations  «J=»320(6)  —  Mismanage- 
ment of  Directors  —  Suit  bt  Single 
Stockholder. 

For  wrongs  committed  by  corporation  direc- 
tors in  management  of  company,  a  stockholder 
must  seek  his  remedy,  in  the  first  instance,  be- 
fore suing,  through  the  corporation  itself  by 
application  to  the  directors  and  stockholders, 
and,  if  unsuccessful,  may  then  bring  suit  for 
the  company  for  its  benefit  not  his  personal 
benefit 

2.  Corporations  «3=»320(8)— Suit  bt  Stock- 
holder—Petition— Right  to  Sue. 

In  stockholder's  suit  against  directors  on 
behalf  of  company,  petition  must  allege  and  evi- 
dence show  plaintiff  has  made  a  good-faith  ef- 
fort to  obtain  action  by  the  corporation,  or  he 
must  allege  and  prove  such  a  state  of  facts  as 
makes  it  clear  that  an  appeal  to  the  directors 
or  stockholders  would  have  been  useless. 

8.  Corporations    ®=»320(4)— Suit  bt  Stock- 
holders—Company  as  Party. 
In  all  suits  by  stockholders  brought  to  re- 
dress wrongs  done  to  corporation  by  directors, 
the  corporation  is  a  necessary  party  defendant 

4.  Fraud      *J=>58(1)  —  Sale  or  Corporate 
Stock  —  Misrepresentation  —  Sufficien- 
cy or  Evidence. 
In  an  action  for  fraudulent  representations, 

which   induced   plaintiff  to   purchase   and   pay 
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for  corporate  stock,  evidence  as  to  alleged  fraud 
Mi  insufficient  to  justify  verdict  for  plaintiff 
for  $760. 

Error  to  Court  of  Civil  Appeal*  of  Second 
Supreme  Judicial  District 

Action  by  H.  D.  Thomas  and  others  against 
C.  C.  Barthold  and  others.  To  review,  judg- 
ment awarding  plaintiffs  partial  relief,  they 
brought  error,  defendants  cross-assigning  er- 
rors. The  Court  of  Civil  Appeals  affirmed 
the  judgment  (171  S.  W.  1071),  and  both 
parties  bring  error.  Judgments  reversed, 
and  cause  remanded  for  new  trial,  on  recom- 
mendation of  the  Commission  of  Appeals. 

T.  Wesley  Hook,  of  Klngsville,  and  J.  M. 
Blchards  and  Preston  Martin,  both  of  Weath- 
erford,  for  plaintiffs  in  error. 

B.  L.  Stennls  and  J.  0.  Wilson,  both  of 
Dallas,  for  defendants  in  error. 

MONTGOMEBY,  P.  J.  This  suit  was 
brought  by  H.  D.  Thomas  against  C.  O.  Bar- 
thold,  G.  M.  Boyd,  John  H.  Price,  and  G. 
S.  White  to  recover  the  amount  alleged  to 
have  been  paid  by  plaintiff  for  10  shares  of 
common  stock  and  7%  shares  of  preferred 
stock  in  the  Weatherford  Gas,  Light,  Heat 
&  Power  Company,  a  corporation. 

The  suit  is  predicated  upon  the  theory 
that  the  plaintiff  was  Induced  to  subscribe 
and  pay  for  said  stock  by  false  and  fraud- 
ulent representations  made  to  him  by  the 
defendants,  and  that  the  stock  was  In  fact 
worthless. 

The  petition  also  alleged  that  defendants 
were  directors  of  the  corporation,  and  pro- 
moted and  organized  it,  and  that  they  pro- 
cured a  franchise  from  the  city  of  Weather- 
ford,  authorizing  them  to  use  the  streets,  and 
that  the  franchise  cost  the  defendants  noth- 
ing; that  the  defendants  transferred  said 
franchise  to  the  corporation,  and  caused  said 
corporation  to  issue  to  them  $10,000  of  its 
capital  stock,  and  that  said  corporation  re- 
ceived no  other  consideration  for  said  stock 
except  said  franchise.  The  plaintiffs  asked 
for  judgment  for  the  proportion  of  the  sum 
of  $10,000  which  the  stock  subscribed  and 
paid  for  by  him  bore  to  all  the  stock  of  the 
corporation. 

Plaintiffs  also  made  allegations  charging 
the  defendants,  as  directors,  with  the  fraud- 
ulent and  negligent  mismanagement  of  the 
affairs  of  the  corporation,  and  that  said  mis- 
management resulted  In  the  bankruptcy  of 
the  corporation  rendering  the  stock  worth- 
less, and  sought  a  recovery  against  the  de- 
fendants also  on  that  account. 

The  defendants  denied  all  the  allegations 
of  fraud  and  negligence. 

The  case  was  tried  by  a  jury,  and  the  court 
submitted  several  issues.  The  jury  found 
for  the  plaintiff  for  the  sum  of  $750,  being 
the  sum  paid  by  him  for  the  preferred  stock. 
This  verdict  necessarily  imports  a  finding 


that  the  purchase  of  the  preferred  stock  by 
plaintiff  was  Induced  by  the  fraudulent  rep- 
resentations of  the  defendants.  As  to  all 
other  Issues  submitted,  the  verdict  was  for 
the  defendants.  The  court  rendered  judg- 
ment for  the  plaintiff  Thomas,  in  accordance 
with  the  verdict.  Thomas  appealed,  and  the 
defendants  cross-assigned  errors.  The  Court 
of  Civil  Appeals  affirmed  the  judgment  of 
the  trial  court.  171  S.  W.  1071.  Both  par- 
ties applied  to  this  court  for  writs  of  error, 
and  both  applications  were  granted. 

Opinion. 

For  convenience  the  parties  will  be  here 
designated  as  plaintiffs  and  defendants  as 
they  appeared  In'  the  trial  court. 

The  plaintiffs  sought  a  recovery  upon  two 
grounds: 

(1)  Upon  the  theory  that  the  plaintiff  was 
induced  to  subscribe  and  pay  for  the  stock, 
both  common  and  preferred,  by  false  and 
fraudulent  representations  made  by  the  de- 
fendants, and  that  the  stock  was  worthless. 
This  is  the  ordinary  action  for  deceit,  and, 
if  tbe  facts  pleaded  were  established,  entitled 
plaintiff  to  recover  the  damages  suffered  by 
reason  of  the  fraud. 

(2)  Plaintiffs  also  sought  to  recover  dam- 
ages by  reason  of  certain  wrongs  alleged  to 
have  been  committed  by  the  defendants  to- 
wards the  corporation  Itself.  It  was  alleg- 
ed that  the  defendants  procured  or  caused 
to  be  Issued  $10,000  of  the  stock  of  the  cor- 
poration to  themselves  without  other  consid- 
eration than  a  transfer  by  them  to  the  cor- 
poration of  the  franchise  procured  from  the 
city  of  Weatherford,  and  It  was  further  al- 
leged that  the  franchise  was  valueless. 

The  plaintiff  also  alleged  that  the  defend- 
ants were  guilty  of  fraudulent  mismanage- 
ment and  gross  negligence,  as  directors,  in 
the  management  of  the  affairs  of  said  corpo- 
ration. 

[1]  As  to  these  last  allegations,  the  wrongs 
alleged  are  wrongs  to  the  corporation,  and 
affect  other  stockholders  in  the  same  man- 
ner and  to  the  same  extent  as  the  plaintiff. 
As  to  such  wrongs,  the  remedy  in  the  first 
instance  must  be  sought  through  the  cor- 
poration, and  if  no  redress  can  be  obtained 
through  corporate  action,  that  is,  by  applica- 
tion to  the  directors  and  stockholders,  a 
stockholder  may  bring  suit  for  and  on  be- 
half of  the  corporation  for  the  benefit  of  the 
corporation.  A  single  stockholder  cannot 
sue  and  recover  against  the  wrongdoers  dam- 
ages measured  by  the  depreciation  of  the 
value  of  his  stock  due  to  such  wrongs. 

[2]  In  a  suit  brought  for  and  on  behalf  of 
the  corporation,  the  petition  must  allege  and 
the  evidence  must  show  that  the  plaintiff 
has  made  a  good-faith  effort  to  obtain  ac- 
tion by  the  corporation,  or  must  allege  and 
prove  such  a  state  of  facts  as  makes  It  clear 
that  an  appeal  to  the  directors  or  stockhold- 
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era  would  have  been  useless.  Where  the 
wrongdoers  are  In  complete  control  and 
management  of  the  corporation,  this  fact 
dispenses  with  the  necessity  of  an  appeal 
to  them  or  to  the  corporation ;  but  the  facts 
necessary  to  excuse  the  failure  to  make  ap- 
plication to  the  corporation  for  redress  must 
be  both  alleged  and  proved  by  the  plaintiff. 

[I]  In  all  suits  by  stockholders,  brought 
for  the  purpose  of  redressing  wrongs  done  to 
the  corporation,  the  corporation  Is  a  neces- 
sary party  defendant  The  principles  we 
have  announced  are  all  elementary.  Hawea 
v.  Oakland,  104  U.  S.  450,  26  L.  Ed.  827; 
Detroit  v.  Dean,  106  D.  8.  537,  1  Sup.  Ct 
500,  27  L.  Ed.  300;  Becker  v.  Street  Bail- 
way  Co.,  80  Tex.  475,  15  S.  W.  1094;  Cates 
v.  Sparkman,  73  Tex.  620,  11  S.  W.  846,  15 
Am,  St  Rep.  806;  7  R.  C.  L.  319.  From  the 
foregoing,  we  think  it  conclusive  that  the 
plaintiffs,  under  the  allegations  of  the  peti- 
tion, could  not  recover  for  the  alleged  wrongs 
of  the  officers  and  directors  in  so  far  as 
said  wrongs  were  to  the  corporation. 

The  only  cause  of  action  upon  which  the 
plaintiff  could,  in  any  event,  recover  was  the 
cause  of  action  based  upon  the  alleged  fraud- 
ulent representations  which  induced  him  to 
purchase  and  pay  for  the  stock. 

What  we  have  said  disposes  of  all  the  as- 
signments of  error  of  the  plaintiff,  H.  D. 
Thomas. 

[4]  The  defendants  In  the  lower  court  re- 
quested a  peremptory  charge  to  find  for 
them,  and  the  refusal  of  this  charge  was 
the  only  error  assigned  in  the  Court  of  Civil 
Appeals,  and  the  failure  of  the  Court  of  Civil 
Appeals  to  sustain  this  assignment  Is  the 
only  error  here  complained  of. 

The  Jury  found  a  verdict  for  the  plaintiff 
for  the  sum  of  $750,  the  amount  paid  by  him 
for  the  .preferred  stock.  We  have  carefully 
considered  the  entire  record,  and  believe 
there  is  no  evidence  Justifying  this  verdict. 

The  allegation  in  the  plaintiff's  petition 
with  reference  to  this  matter  is  as  follows: 

"That  on  April  25,  1907,  the  defendants,  as 
directors,  called  a  meeting  of  the  stockholders 
of  said  corporation,  and  represented  to  them 
that  all  the  money  paid  in  had  been  expended, 
and  that  it  would  take  a  farther  sum  equal  to 
one-half  of  the  amount  theretofore  paid  in ;  that 
they  had  more  thoroughly  informed  themselves 
and  had  investigated  more  carefully,  and  were 
prepared  and  qualified  to  Bay  that  for  said  fur- 
ther sum  the  proposed  gas  plant  could  be  com- 
pleted, installed,  equipped,  and  put  on  a  pay- 
ing basis,  and  defendants  then  moved  and  caus- 
ed to  be  carried  a  motion  to  have  said  corpora- 
tion issue  $17,500  worth  of  stock  to  be  known 
as  preferred  stock,  said  stock  to  be  a  first  lien 
on  the  plant  and  assets  of  said  corporation,  and 
to  pay  10  per  cent,  per  annum  from  the  date  of 
its  issuance,  payable  annually,  and  it  was  rec- 
ommended by  defendants  that  each  stockholder 
take  one-half  as  much  preferred  stock  as  he  then 
held  of  the  common  stock;  that  plaintiff,  re- 
lying on  the.  representations  set  forth  by  de- 
fendants at  said  meeting  of  the  stockholders,  pur- 


chased on  May  7,  1907,  7%  share*  of  said  pre- 
ferred stock,  and  paid  therefor  in  cash  $750, 
and  at  the  same  time  there  was  turned  over  to 
the  said  directors  some  $12,000  in  all  as  the 
proceeds  from  the  sale  of  said  preferred  stock." 

The  plaintiff  testified  with  reference  to 
this  transaction  aa  follows: 

"At  the  time  I  bought  this  preferred  stock  I 
was  at  Weatherford.  The  circumstances  under 
which  I  bought  that  stock  are  these:  I  was 
at  a  stockholders'  meeting.  There  was  a  reso- 
lution passed  to  issue  preferred  stock,  50  per 
cent  of .  the  value  of  the  common  stock,  and 
each  one'  take  his  pro  rata  share.  I  took  my 
share  and  paid  the  money  for  it  I  was  at  the 
stockholders'  meeting  when  that  resolution 
passed  to  issue  the  preferred  stock.  There  was 
no  objection  to  it  that  I  remember  of.  There 
was  nothing  else  suggested  that  I  remember  of. 
I  did  not  oppose  it  I  favored  it  just  like  they 
did.  I  was  living  here  (at  Weatherford)  at  that 
time.  There  were  no  misrepresentations  that  I 
recall  to  mind  by  any  of  the  parties  at  that 
meeting.  I  recall'  the  representations  that 
were  made  at  the  stockholders'  meeting.  It 
seemed  to  be  the  argument  and  the  sense  of 
those  who  were  in  a  position  to  know  that  that 
would  be  sufficient  money  to  put  all  in  good 
shape.  I  do  not  know  that  I  could  give  in  de- 
tail what  Mr.  Bowie  said.  He  made  that  talk 
in  regard  to  the  preferred  stock,  50  per  cent. 
As  to  details,  and  how  he  explained  the  matter, 
it  would  be  hard  for  me  to  say.  He  preferred 
that  as  the  best  plan.  He  did  not  make  any 
representations  that  I  remember  of.  I  do  not 
remember  anything  else  he  said.  He  thought 
it  the  best  plan  to  relieve  the  situation  the 
company  was  in  at  that  time.  My  recollection 
is  that  Mr.  Barthold,  in  connection  with  Mr. 
Prince,  made  the  first  talk  in  showing  what  the 
situation  was.  Mr.  Bowie  followed  it  with  this 
suggestion.  It  would  be  impossible  for  me  to 
give  in  detail  what  they  said  the  situation  was. 
The  substance  was  that  material  had  cost  more 
than  they  had  expected,  and  that  the  subscrib- 
ers to  the  gas  were  scattered  out  a  great  deal, 
took  a  great  deal  of  pipe  to  reach  them,  and  it 
cost  more  than  they  expected,  and  funds  had 
run  out  before  they  had  got  it  on  a  paying  ba- 
sis; that  is  about  the  substance  of  it;  and  that 
it  was  going  to  take  money  to  reach  their  cus- 
tomers." 

There  was  no  evidence  tending  to  show 
the  fraud  alleged.  The  defendants,  and  each 
of  them,  denied  making  the  statements  al- 
leged to  have  been  made  by  them  in  the 
plaintiff's  petition,  and  denied  making  any 
false  or  fraudulent  representations  whatever. 

It  will  be  seen  that  the  testimony  of  the 
plaintiff  himself  wholly  falls  to  sustain  the 
allegation  of  fraud. 

Without  setting  out  the  testimony,  we  will 
say  that  we  have  examined  the  entire  state- 
ment of  facts,  and  In  our  Judgment  there  is 
no  testimony  which  authorized  the  submis- 
sion of  this  case  to  the  Jury. 

In  view  of  the  fact  that  this  case  has  prob- 
ably not  been  fully  developed,  we  are  of  die 
opinion  that  Judgment  should  not  be  here 
rendered,  and  we  advise  that  the  Judgments 
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of  the  trial  court  and  tbe  Court  of  Civil  Ap- 
peals be  reversed,  and  that  tbe  cause  be  re- 
manded to  the  district  court  of  Parker  coun- 
ty for  a  new  trial. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended by  tbe  Commission  of  Appeals  Is 
adopted  and  will  be  entered  as  tbe  Judgment 
of  tbe  Supreme  Court  We  approve  the 
holding. 


WESTERN  UNION  TELEGRAPH  CO.  v. 
HOLCOMB.  (No.  70-2828.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
April  2,  1919.) 

1.  Telegraphs  Axn  Telephones  <S=>48— Eb- 
bors  in  Addressee's  Name— Negligence 
of  Employe— Agency  fob  Sendee. 

Error  of  telegraph  company's  employ*  la 
writing  addressee's  name  was  not  chargeable  to 
the  company,  where  be  wrote  telegram  at  sen- 
der's request,  since  in  writing  telegram  he  was 
acting  as  agent  of  sender  and  not  of  the  com- 
pany. 

2.  Telegraphs  and  Telephones  «=>06(4)— 
,  Negligence  of  Telegraph  Company— Suf- 
ficiency op  Evidence. 

Evidence  held  to  sustain  verdict  finding  tele- 
graph company  negligent  m  failure  to  deliver 
message  announcing  death  of  addressee's  broth- 
er in  thne  to  permit  Addressee'  to  attend  funer- 
al, notwithstanding  error  in  statement  of  ad- 
dressee's name. 

Appeal  from  Court  of  Civil  Appeals  of  Sec- 
ond Supreme  Judicial  District 

Action  by  Fayette  Holcomb  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff  was  affirmed  by  Court  of 
Civil  Appeals  (175  S.  W.  769),  and  defendant 
brings  error.    Affirmed. 

Arch  Grinnan,  of  Brownwood,  Francis  R. 
Start,  of  New  Xork  City,  and  Thompson, 
Barwlse,  Wharton  &  Hlner,  of  Ft  Worth 
(Geo.  H.  Fearons,  of  New  Xork  City,  of  coun- 
sel), for  plaintiff  in  error. 

Smith  &  Palmer,  of  Comanche,  for  de- 
fendant in  error. 

MONTGOMERY,  P.  J.  This  suit  was 
brought  by  Fayette  Holcomb  against  the 
telegraph  company  to  recover  damages  on 
account  of  an  alleged  negligent  failure  on  the 
part  of  the  company  to  deliver  a  telegram 
informing  him  of  the  serious  illness  of  his 
brother,  Jess  Holcomb. 

Tbe  plaintiff  alleged  that  by  reason  of  tbe 
negligence  of  the  company  he  was  prevented 
from  being  present  at  his  brother's  funeral. 

As  the  plaintiff  In  error  relies  entirely 
upon  the  insufficiency  of  the  evidence,  It  is 
necessary  for  us  to  set  out  such  of  the  facts 


as  we  deem  necessary  to  support  the  conclu- 
sion reached  by  us. 

Fayette  Holcomb,  the  plaintiff,  lived  near 
Downing,  a  village  in  Comanche  county,  sit- 
uated about  eight  miles  from  De  Leon,  a  sta- 
tion on  the  Texas  Central  Railway  Company 
and  about  ten  miles  from  tbe  town  of  Co- 
manche on  the  line  of  the  St  Louis  &  San 
Francisco  Railroad.  His  brother,  Jess  Hol- 
comb, at  the  time  of  his  death  lived  about 
nine,  miles  from  Mt  Pleasant,  in  Titus 
county. 

On  March  18, 1911,  Mrs.  Lena  Raney,  a  sis- 
ter of  Fayette  and  Jess  Holcomb,  who  lived 
with  or  near  Jess  Holcomb,  requested  one 
Tlgert  to  send  a  telegram  to  Fayette  Holcomb 
Informing  him  of  the  serious  Illness  of  his 
brother  Jess,  and  that  he  was  not  expected 
to  recover. 

On  that  day  Tlgert  went  to  the  office  of  the 
telegraph  company  at  Mt.  Pleasant  and  In- 
formed the  agent  that  he  desired  to  send  tbe 
telegram,  and  the  agent  at  his  request,  wrote 
the  telegram  as  dictated  by  bim.  After  the 
telegram  was  written,t  it  was  read  over  to 
Tlgert  by  the  agent  and  was  also  read  by 
Tlgert.  The  telegram  thus  prepared  and  ap- 
proved by  Tigert  read: 

"Mt.  Pleasant  Texas,  March  18,  1911.  Fate 
Hawkins,  De  Leon,  Texas.  Brother  Jess  sick. 
No  chance  for  him.  ■  Come  at  once.  Lena 
Raney." 

Tlgert  testified  that  he  Informed  the  agent 
at  Mt  Pleasant  that  Fayette  Holcomb,  the 
addressee  of  tbe  telegram,  lived  near  Down- 
ing, and  that  he  had  a  telephone  In  his  house, 
and  that  there  was  a  telephone  connection 
with  De  Leon.  This  telegram  was  sent  as 
written  above,  and  was  promptly  received  at 
De  Leon,  and  the  agent  at  De  Leon  made 
considerable  Inquiry,  but  was  unable  to  lo- 
cate tbe  party  addressed.  It  will  be  noted 
that  the  name  of  the  party  for  whom  the  tel- 
egram was  intended  was  "Fayette  Holcomb," 
while  the  telegram  was  addressed  to  "Fate 
Hawkins." 

The  agent  at  De  Leon  not  having  been 
able  to  deliver  the  message  In  the  afternoon 
of  the  18th  of  March,  1911,  sent  the  Mt 
Pleasant  agent  the  following  service  mes- 
sage: 

"Tours  date  signed  Raney  undelivered.  Can- 
not locate  party." 

The  agent  at  Mt  Pleasant  received  this 
message  at  4:30  p.  m.,  on  the  18th,  and  at 
once,  according  to  his  testimony,  attempted 
to  get  Into  communication  with  Mrs.  Raney 
by  telephone,  but  was  unable  to  do  so  until 
about  8  o'clock  a.  m.  of  the  next  day,  the 
19th.  Mrs.  Raney  testified  that  she  talked  to 
the  agent  at  Mt  Pleasant  at  8  o'clock  a.  m., 
on  tbe  19th,  and  that  she  then  told  tbe  agent 
that  Fayette  Holcomb,  the  party  for  whom 
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the  telegram  was  Intended,  lived  near  Down- 
ing, a  little  town  about  eight  miles  from  De 
Leon,  and  that  there  was  at  Downing  a  cen- 
tral telephone  office  and  that  Payette  Hol- 
comb  had  a  telephone  and  could  be  reached 
through  Downing.  On  the  same  day,  that  Is, 
on  the  19th,  at  10:20  a.  m.,  the  Mt.  Pleasant 
agent  wired  the  De  Leon  agent  as  follows: 

"Received  at  De  Leon  Texas  SYS  18th,  Fate 
Hawkins  signed  Raney.  Raney/ claims  party 
lives  at  village  of  Downing  about  eight  miles  In 
the  sticks  and  has  'phone  connection  with  De 
Leon.    Advise  delivery." 

This  message  was  received  at  De  Leon 
about  3  o'clock  p.  m.  the  same  day.  Of- 
fice hours  at  De  Leon  on  Sunday,  the  19th 
being  Sunday,  were  from  8  to  10  a.  m.,  and 

8  to  5,  or  4  to  6  p.  m.  The  De  Leon  agent 
testified  that,  after  getting  this  message,  he 
tried  to  get  Downing  over  the  telephone, 
but  was  not  able  to  do  so ;  that  he  knew  the 
telephone  agent,  but  did  not  see  him,  and 
made  no  effort  to  see  him,  although  he  lived 
In  De  Leon,  which  was  a  town  of  about 
1,200  Inhabitants.  The  evidence  shows  that 
in  some  way  on  the  afternoon  of  the  19th 
the  De  Leon  agent  learned  that  the  tele- 
gram was  probably  for  Payette  Holcomb. 
On  Monday  morning,  the  20th,  the  De  Leon 
agent  got  Fayette  Holcomb  over  the  tele- 
phone by  calling  him  through  Downing  and 
read  the  message  to  him.  What  transpired 
after  between  the  two  agents  of  the  tele- 
graph company  is  Immaterial.  The  evidence 
shows  that  Jess  Holcomb  died  tabout  4 
o'clock  p.  m.  on  Sunday,  the  19th  day  of 
March,  1911,  and  was  burled  the  next  day 
the  20th  at  4  o'clock  p.  m.  He  was  buried 
at  a  cemetery  about  nine  miles  from  Mt 
Pleasant.  After  receiving  the  message,  as 
shown  above,  Fayette  Holcomb  immediately 
went  to  De  Leon,  and  about  12  o'clock,  on 
the  20th,  telephoned  to  a  friend  at  Mt 
Pleasant  and  was  Informed  of  his  brother's 
death  and  that  he  would  be  burled  at  4 
o'clock  p.  m.  of  that  day.  He  made  no  re- 
quest for  a  postponement  of  the  funeral  and 
did  not  go.  The  telephone  agent  at  De  Leon 
testified  that  there  was  telephone  connec- 
tion between  De  Leon  and  Downing  and  that 
on  Sunday  full  service  was  not  given  between 

9  o'clock  a.  m.  and  6  o'clock  p.  m.,  but  that 
the  telephone  company  did  furnish  service 
between  those  hours  in  case  of  emergency, 
such  as  sickness,  calls  for  doctors,  and  death 
calls.  The  evidence  also  tends  to  show  that 
on  the  19th  the  agent  at  De  Leon  could  have 
reached  Fayette  Holcomb  by  telephone  had 
he  used  the  necessary  diligence.  There  is 
evidence  that  had  Fayette  Holcomb  received 
the  telegram,  or  had  It  been  communicated 
to  him  at  any  time  before  11  o'clock  In  the 
forenoon  of  the  19th,  he  could  and  would 
have  responded  to  the  call  and  have  reached 
Mt  Pleasant  In  time  to  have  been  present 
at  his  brother's  funeral 


There  was  a  St  Louis  ft  San  Francisco 
train  leaving  Comanche  at  12:50  noon  on  the 
19th,  which  reached  Ft  Worth  In  time  to 
connect  with  the  train  leaving  there  which 
reached  Mt.  Pleasant  at  4:60  a.  m.  the  fol- 
lowing morning.  This  was  the  last  train  on 
the  St  Louis  &  San  Francisco  Railway  Com- 
pany by  which  Holcomb  could  have  gone 
and  arrived  in  time  for  the  funeral. 

There  was  a  train  which  left  De  Leon  at 
2  o'clock  p.  m.  on  the  19th,  going  to  Waco, 
and  by  leaving  on  this  train  Fayette  Holcomb 
could  have  reached  Mt  Pleasant  at  4:30  a. 
m.  the  following  morning,  and  thus  have 
been  present  at  the  funeral.  There  was  no 
othe^  train  by  way  of  Waco  except  one  leav- 
ing De  Leon  at  1:26  a.  m.,  and  there  was  no 
evidence  that  by  taking  this  train  Mt.  Pleas- 
ant could  have  been  reached  In  time  for  the 
funeral. 

The  plaintiff  recovered  Judgment  In  the 
district  court  which  was,  after  a  portion  of 
the  recovery  had  been  remitted,  affirmed  by 
the  Court  of  Civil  Appeals.  175  S.  W.  750. 
The  telegraph  company  applied  for  and  ob- 
tained a  writ  of  error. 

Opinion. 

[1]  The  error  In  the  telegram  stating  the 
name  of  the  person  addressed  as  Fate  Haw- 
kins, Instead  of  Fayette  Holcomb,  is  not 
chargeable  to  the  telegraph  company,  as  the 
agent  of  the  telegraph  company,  in  writing 
the  telegram  at  the  request  of  the  person 
sending  it  was  acting  as  the  agent  of  the 
sender  and  not  of  the  telegraph  company. 
Western  Union  Telegraph  Co.  v.  Edsall,  63 
Tex.  668;  Western  Union  Telegraph  Co.  v. 
Foster,  64  Tex.  220,  53  Am.  Rep.  754. 

The  question,  then,  is  whether,  notwith- 
standing the  fact  that  the  name  of  the  ad- 
dressee of  the  telegram  was  not  properly  giv- 
en, there  was  evidence  tending  to  show  that 
the  telegraph  company  by  the  use  of  proper 
diligence  could  have  delivered  the  telegram 
at  such  time  that  Fayette  Holcomb  could 
have  been  present  at  his  brother's  funeral. 

[2]  The  evidence  of  Tlgert,  who  acted  for 
Mrs.  Raney  in  sending  the  telegram,  was 
that  he  at  the  time  the  telegram  was  sent 
told  the  agent  where  Payette  Holcomb  lived, 
and  that  he  could  be  reached  by  telephone 
through  Downing,  and  that  he  had  a  telephone 
in  his  house.  The  agent  at  De  Leon  in  the 
afternoon  of  the  18th,  the  day  the  message 
was  sent  reported  to  the  sending  office  his 
Inability  to  deliver  the  message.  The  ef- 
fect of  this  was  to  ask  for  a  better  address. 
If  the  agent  at  Mt  Pleasant  had  then  in- 
formed him  of  the  facts  which  Tlgert  testi- 
fied be  had  communicated  to  him,  It  Is  at 
least  probable  that  the  agent  at  De  Leon  by 
inquiry  from  the  telephone  company  at  Down- 
ing could,  notwithstanding  the  error  in  the 
name,  have  delivered  the  message  on  the 
18th,  or  early  In  the  day  on  the  19th,  and 
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In  ample  time  for  Fayette  Holcomb  to  have 
left  on  the  train  leaving  Comanche  at  12:45 
p.  m.,  or  the  train  leaving  De  Leon  at  1:45  p. 
m.,  and  that  by  either  route  he  could  have 
reached  Mt  Pleasant  early  in  the  morning 
of  the  20th.  Again,  we  think  that  If  It  be 
true,  as  testified  by  Mrs.  Raney,  that  at  8 
o'clock  on  the  19th  she  told  the  operator 
at  Mt  Pleasant  the  true  name  of  the  ad- 
dressee In  the  telegram  and  gave  him  full 
Information  as  to  how  he  could  be  reached, 
the  evidence  at  least  tends  to  show  that  by 
proper  diligence  a  message  could  have  been 
sent  and  received  at  De  Leon  giving  full  in- 
formation as  to  the  method  to  be  adopted  In- 
delivering  the  telegram,  and  that  such  mes- 
sage would  have  been  received  during  office 
hours  at  De  Leon  on  the  morning  of  the 
I9th,  and  communicated  to  Fayette  Holcomb 
In  time  for  him  to  have  taken  a  day  train  on 
that  day  either  at  De  Leon  or  Comanche. 
In  this  state  of  the  evidence,  we  cannot  say 
there  is  no  evidence  authorizing  the  verdict 
and  judgment 

We  advise  that  the  Judgment  of  the  Court 
of  Civil  Appeals  be  affirmed. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  judgment 
of  the  Supreme  Court 


VOGT  v.  SMALLEY.     (No.  45-2707.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
April  2,  1919.) 

Fraud  <8=»59(3)— ■ Damages. 

Damage  for  vendor's  misrepresentation  as 
to  acreage  in  tract  sold  at  an  agreed  price  per 
acre  is  measured  by  the  difference  between  the 
price  paid  by  purchaser  for  the  land  which  it 
was  represented  he  was  receiving  by  his  deed 
and  the  value  of  what  he  actually  received  as 
of  the  date  of  his  purchase,  with  interest 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Suit  by  F.  J.  Smalley  against  Gus  Vogt 
There  was  a  judgment  of  the  Court  of  Civil 
Appeals  (166  S.  W.  1),  reversing  a  judgment 
in  favor  of  defendant  and  defendant  brings 
error.  Judgment  of  Court  of  Civil  Appeals 
affirmed. 

W.  D.  Love,  of  Uvalde,  for  plaintiff  In 
error. 

Wilson  &  Hamilton,  of  Port  Lavaca,  for 
defendant  in  error. 

SADLER,  J.    For  convenience  the  parties 
will  be  designated  as  in  the  trial  court 
Plaintiff,  F.  J.  Smalley,  sued  in  the  district 


court  to  recover  from  defendant,  Vogt,  dam- 
ages on  account  of  a  shortage  in  the  number 
of  acres  of  land  which  he  had-  purchased  from 
defendant  The  petition  alleges:  That  in 
1906  plaintiff  purchased  624  acres  of  land 
from  defendant  paying  therefor  $9,000.  That 
the  land  was  purchased  by  the  acre  at  $15 
an  acre  for  600  acres,  24  acres  being  thrown 
in  as  an  inducement  to  the  trade.  That  by 
reason  of  fraud  on  the  part  of  the  defendant, 
and  a  surveyor  who  acted  for  defendant  the 
plaintiff  only  .received  544  acres,  being  80 
acres  short  of  the  amount  represented  bj 
defendant  and  his  agent  and  represented  as 
being  contained  in  the  description  of  the 
land  in  the  deed  of  conveyance.  Plaintiff 
alleges  that  he  did  not  diseover  the  fraud 
until  1913,  a  short  time  prior  to  the  filing  of 
this  suit  He  sets  out'  wherein  the  fraud 
consisted,  and  also  the  reasons  for  failure  to 
discover  earlier.  He  seeks  to  recover  $1,200 
damages  occasioned  by  the  fraud. 

On  the  trial  before  the  court  on  the  law 
of  the  case,  defendant  presented  a  general 
demurrer  and  six  special  exceptions  to  the 
petition.  The  general  demurrer  and  the  sixth 
special  exception  were  overruled,  but  the 
first  second,  third,  fourth,  and  fifth  special 
exceptions  were  sustained  by  the  court,  and, 
the  plaintiff  declining  to  amend,  judgment 
was  entered  dismissing  the  action,  from 
which  Judgment  an  appeal  to  the  Court  of 
Civil  Appeals  for  the  Fourth  District  was 
duly  prosecuted  by  the  plaintiff,  assigning  the 
errors  of  the  court  in  sustaining  the  special 
exceptions.  Defendant  likewise  filed  cross- 
assignments  to  the  action  in  overruling  the 
general  demurrer  and  the  sixth  special  excep- 
tion. 

The  Court  of  Civil  Appeals  reversed  the 
Judgment  of  the  lower  court  and  remanded 
the  cause  for  trial.  166  S.  W.  1.  The  de- 
fendant filed  a  motion  for  rehearing,  urging 
errors  by  the  Court  of  Civil  Appeals  in  re- 
versing the  judgment  of  the  lower  court  in 
the  matters  complained  of  by  plaintiff  and 
in  overruling  the  cross-assignments.  In  the 
opinion  on  rehearing,  overruling  the  motion, 
the  Court  of  Civil  Appeals  declared: 

"The  measure  of  damages  in  this  case  is  the 
amount  paid  by  appellant  for  the  land  which  be 
failed  to  get  The  value  of  the  deficit  was 
$1,200,  and  to  that  sum  he  is  entitled,  regard- 
less of  the  increased  value  of  the  other  land." 

Writ  of  error  was  granted  In  the  view 
that  this  was  not  the  correct  measure  of 
damages  in  a  case  growing  out  of  fraud. 

Opinion. 

A  consideration  of  plaintiff's  pleadings  and 
of  the  judgment  of  the  Court  of  Civil  Ap- 
peals satisfies  us  that  the  disposition  made 
of  the  cause  by  that  court  is  correct  How- 
ever, if  viewed  in  the  light  of  a  general 
statement   of   the  law,   the  pronouncement 
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made  with  reference  to  the  measure  of  dam-> 
ages  is  Incorrect. 

The  defendant  contends  that  the  measure 
of  plaintiff's  damage  in  the  instant  case  Is 
the  difference  between  what  the  plaintiff  paid 
for  the  land  and  the  value  of  the  land  actual- 
ly obtained.  With  a  slight  modification,  this 
■  Is  a  corract  statement  of  the  rule  applicable  in 
cases  of  this  character. 

The  correct  rule  Is  that  plaintiffs  damage 
is  measured  by  the  difference  between  the 
price  paid  by  him  for  the  land  which  It  was 
represented  that  he  was  receiving  by  his  deed 
of  conveyance  and  the  value  of  what  he  ac- 
tually received  as  of  the  date  of  his  purchase, 
with  Interest  George  v.  Hesse,  100  Tex.  44, 
93  S.  W.  107,  8  I*  B.  A.  (N.  8.)  804,  123  Am. 
St  Rep.  772, 15  Ann.  Cas.  466. 

Defendant  contends  that  plaintiff's  petition 
la  Insufficient  to  sustain  such  recovery.  We 
think  differently.  Plaintiff  In  the  twentieth 
paragraph  of  his  petition  alleges: 

"That  the  purchase  by  plaintiff  of  defendant 
of  said  624  acres  of  land  was  a  purchase  by 
the  acre,  and  not  in  gross.  That  plaintiff  paid 
defendant  in  fulffor  624  acres  of  land.  That 
in  so  doing  he  paid  defendant  for  80  acres  of 
land  that  plaintiff  did  not  get.  That  said  land 
was  worth  $15  per  acre,  and  plaintiff  paid  de- 
fendant for  it  $  15  per  acre,  $1,200.  That  plain- 
tiff paid  to  defendant,  by  reason  of  defendant's 
fraudulent  conduct  and  fraudulent  representa- 
tions, $1,200  more  than  the  value  of  the  land 
conveyed  by  defendant  to  plaintiff.  That  de- 
fendant still  retains  said  $1,200,  *  •  • 
above  and  beyond  the  actual  value  of  the  land 
conveyed  to  plaintiff  by  defendant  herein." 

Simplifying  this  pleading  It  is  that  the 
land  received  by  the  plaintiff  was  only  of  the 
value  of  $7,800  when  conveyed  to  and  paid 
for  by  him,  that  he  paid  $9,000  for  it  and 
that  thereby  he  was  damaged  in  the  sum  of 
$1,200.  The  pleading  is  sufficient  to  authorize 
the  submission  of  the  cause  to  the  Jury,  and 
to  admit  proof  in  accordance  with  the  rule 
governing  this  action  as  to  recoverable  dam- 
age. 

The  Judgment  of  the  Court  of  Civil  Ap- 
•  peals,  reversing  and  remanding  the  case, 
should  be  affirmed,  and  the  court  below 
should  be  governed  in  the  submission  of  the 
measure  of  damages  by  the  rule  as  here  an- 
nounced. 

PHIDI/IPS,  O.  J.  The  writ  of  error  was 
granted  in  this  case  solely  on  the  question 
of  the  measure  of  damages,  and  on  the  au- 
thority of  George  v.  Hesse,  100  Tex.  44,  93 
S.  W.  107,  8  L.  R.  A.  (N.  S.)  804,  123  Am.  St. 
Rep.  772,  15  Ann.  Cas.  456.  That  decision 
furnishes  the  proper  rule  in  cases  of  this 
character.  The  Court  of  Civil  Appeals  hav- 
ing, for  a  proper  reason,  reversed  the  trial 
court  Judgment  and  remanded  the  cause  for 
another  trial,  Its  Judgment  to  that  effect  will 
be  affirmed,  as  recommended  by  the  Commis- 
sion of  Appeals. 


MISSOURI,  K.  A  T.  R.  CO.  v.  MORGAN. 
<No.  84-2682.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
April  2,  1919.) 

Accobd  and  Satisfaction  «=>23—  Pabtiai. 
Settlement— Negligence. 
Where  a  servant  was  injured  and  on  re- 
turning to  work  applied  for  pay  for  the  time 
he  was  absent  and  after  negotiating  for  some 
time  the  master  agreed  to  pay  him  half  time, 
and  the  servant  accepted  the  same,  it  must  be 
held,  in  the  absence  of  an  agreement  to  the  con- 
trary or  evidence  that  payment  of  half  wages 
was  a  voluntary  payment  ttat  there  was  an 
accord  and  satisfaction  of  the  servant's  entire 
cause  of  action,  and  he  could  not  thereafter 
recover  for  pain  and  suffering  or  subsequent 
loss  of  time. 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Action  by  W.  0.  Morgan  against  the  Mis- 
souri, Kansas  A  Texas  Railway  Company. 
There  was  a  Judgment  by  the  Court  of  Civil 
Appeals  (163  S.  W.  992),  affirming  a  Judg- 
ment in  favor  of  the  plaintiff,  and  the  defend- 
ant brings  error.    Reversed  and  rendered. 

Flset  McClendon  &  Shelley,  of  Austin,  for 
plaintiff  in  error. 

Dickens  &  Dickens,  of  Austin,  for  defend- 
ant in  error. 


SONFIELD,  P.  J.  Plaintiff,  W.  C.  Morgan, 
sued  defendant  railway  company  for  personal 
injuries  received  by  him  while  in  its  employ. 
Among  other  defenses,  defendant  pleaded  an 
accord  and  satisfaction  and  settlement  and 
compromise  of  the  cause  of  action,  evidenced 
by  a  sight  draft  In  the  sum  of  $11,  which  was 
delivered  to  the  plaintiff  and  Indorsed  and 
cashed  by  him.  Defendant  further  pleaded 
that  plaintiff  executed  a  release,  but  that 
same  had  been  lost  Trial  before  a  Jury  re- 
sulted In  a  verdict  and  judgment  for  the 
plaintiff,  and  on  appeal  the  Judgment  was 
affirmed. 

Error  is  assigned  to  the  action  of  the  court 
in  refusing  to  peremptorily  Instruct  the  Jury 
to  return  a  verdict  for  the  defendant  The 
evidence  is  set  out  very  fully  in  the  opinion 
of  the  Court  of  Civil  Appeals.  163  S.  W. 
992.  Plaintiff  testified  that  he  was  injured 
on  February  16,  1911.  About  sixteen  days 
after  his  Injury,  he  resumed  work  for  the 
defendant  company;  four  or  five  •  months 
thereafter  he  was  discharged.  After  his  dis- 
charge he  worked  in  the  town  of  Pfluger- 
ville  until  December,  1911,  when  he  went  to 
work  again  for  the  defendant  He  continu- 
ed in  the  employment  until  about  February 
or  March,  1912,  when  he  was  again  discharg- 
ed.   Suit  was  filed  on  the  2d  day  of  April, 
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1912.   Plaintiffs  version  of  tie  alleged  settle- 
meat  can  best  be  stated  in  Ms  own  language: 

"I  asked  Newt  Rich,  the  roadmaster,  if  they 
would  pay  me  foe  the  time  I  lost,  and  he  said 
he  would  see  about  it;  it  went  on  for  about 
a  couple  of  months,  as  well  as  I  remember,  and 
he  came  over  and  asked  me  if  I  would  accept 
half  time.  I  told  him  I  thought  they  ought  to 
pay  me  for  the  time  I  had  lost  while  injured. 
Well,  it  went  on  and  went  on  for  several  days, 
and  he  came  over  again,  and  he  said  they  would 
give  me  only  half  time.  It  had  been  going  on 
.for  a  couple  of  months,  and  I  asked  him  about 
it  several  times,  and  he  said  they  didn't  want 
to  give  me  more  than  half  time,  and  I  told 
him  I  would  take  that  for  the  time  I  had  lost. 
There  was  nothing  said  about  my  injuries  at  all. 
Nobody  talked  to  me  about  my  time  except  Mr. 
Rich.  There  was  nothing  said  in  any  of  those 
conversations  about  settling  with  me  for  inju- 
ries or  damages;  there  was  nothing  mentioned 
about  it  at  all.  When  tbey  gave  me  that  cheek 
they  did  not  tell  me  that  it  was  in  settlement 
for  injuries  sustained.  The  local  freight  just 
stopped  there  a  very  few  minutes,  and  Mr.  Rich 
gave  me  that  check.  I  asked  what  it  was,  and 
he  said  it  was  for  the  time  I  lost  while  unable 
to  work.  There  was  nothing  said  about  injuries 
at  all.  It  was  about  11  o'clock  in  the  morning, 
And  I  was  in  a  hurry,  as  I  had  a  lot  of  track 
torn  up,  and  I  put  the  check  in  my  pocket,  and 
when  we  went  in  at  noon  I  just  took  it  out  and 
signed  it  and  gave  it  to  the  agent,  and  be  cash- 
ed it.  I  was  in  a  hurry  and  didn't  read  it 
Mr.  Rich  told  me  it  was  for  half  time  lost,  and 
I  took  his  word  for  it  and  never  looked  at  it. 
That  $11  figured  out  somewhere  about  half  the 
time  I  had  lost  No  one  at  any  time  mentioned 
to  me  that  that  was  in  full  settlement  for  any 
injuries  that  I  had  sustained  or  for.  any  suf- 
fering that  I  might  have  in  the  future.  I  never 
had  any  talk  with  any  one  at  all  except  Mr. 
Rich,  and  that  was  just  about  my  wanting  pay 
for  the  time  I  lost.  I  worked  for  the  company 
by  the  month,  and  received  $55  a  month.  When 
they  settled  with  me  after  the  accident  they  did 
not  pay  me  for  the  whole  month.  They  de- 
ducted the  time  lost  from  my  month's  pay." 

Plaintiff  further  testified: 

"When  I  accepted  that  check,  I  did  not  ac- 
cept it  as  being  a  release  in  full.  I  accepted 
it  as  pay  for  half  the  time  I  had  lost  while 
injured." 

On  bis  direct  examination  be  testified 
that  be  did  not  execute  a  release  at  the  time 
of  the  receipt  of  the  check.  On  cross-exam- 
ination, however,  be  stated  that  he  would 
not  say  whether  he  signed  a  release  on  that 
occasion  or  not.-  He  did  not  remember  sign- 
ing one. .  He  would  not  say  for  sure  whether 
he  did  or  not  Plaintiff  was  able  to  read. 
On  the  trial  it  was  agreed  between  the  par- 
ties that  defendant  was  not  liable  to  plain- 
tiff for  wages  as  wages  for  the  time  lost 
by  him  as  a  result  of  his  injuries;  plaintiff 
having  the  right  to  be  reimbursed  in  this 
particular  by  the  defendant,  if  his  injury 
was  the  result  of  its  negligence. 

Plaintiff  identified  the  sight  draft,  which 
was  introduced  in  evidence  by  the  defend- 
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ant,  and  admitted  having  received,  indorsed, 
and  cashed  it  It  was  on  the  company's  regu- 
lar form,  an  ordinary  sight  draft  dated  May 
2,  1911.  In  the  body  of  the  draft  appeared 
the  following: 

"For  personal  injuries  sustained  on  or  about 
February  16,  1911,  near  Pfiugerville,  Texas, 
while  employed  as  section  foreman,-  caused  by 
falling  from  push  car  while  attempting  to  step 
from  the  same  to  band  car." 

Plaintiff  testified  that  he  received  a  letter 
from  the  claim  agent  of  defendant,  with  In- 
closure  of  blank  forms  of  release,  four 'or 
five  days  before  he  was  discharged  the  last 
time,  the  letter  reading  as  follows: 

"On  May  2,  1911,  I  sent  you  by  roadmaster 
draft  15307  for  $11,  account  injuries  sustained 
by  you  on  February  16,  1911.  Somehow  the 
papers  were  misplaced  in  returning  them  and  I 
have  never  received  the  release  and  voucher. 
I  am  inclosing  you  herewith  a  duplicate  re- 
lease and  voucher  and  would  thank  you  to  kind- 
ly execute  same  and  return  to  me  by  return 
mail.  This  that  my  records  may  be  complete. 
Thanking  you  in  advance,  I  am,  Yours  truly." 

Plaintiff  did  not  reply  to  the  letter,  but 
put  the  papers  in  the  hands  of  a  lawyer,  with 
instructions  to  file  suit  He  did  not  know 
that  defendant  claimed  the  check  was  in 
payment  for  his  injuries  until  receipt  of  this 
letter  from  the  claim  agent  He  never  offer- 
ed the  money  back  to  the  company.  He  did 
not  consult  a  lawyer  or  bring  suit,  nor  did 
he  think  about  bringing  suit  until  his  dis- 
charge. We  quote  the  following  from  his 
evidence: 

"As  to  Whether  tie  time  when  I  received  this 
duplicate  release  from  the  company,  with  a  re- 
quest that  I  sign  it  was  the  first  time  I  ever 
thought  about  bringing  suit  I  had  to  make  a 
living,  and  I  did  not  think  I  was  able  to  make 
a  living  the  way  I  was  hurt,  and  I  had  to  have 
some  way  of  getting  along.  I  did  not  feel  like 
I  was  able  to  do  hard  work.  The  reason  I 
brought  suit  was  simply  because  I  could  not  do 
hard  work." 

The  roadmaster  testified  that  in  his  con- 
versation with  the  plaintiff  a  settlement  in 
full  was  Intended  by  payment  of  half  time, 
and  also  that  a  release  was  executed  by  the 
plaintiff  and  turned  over  to  his  clerk.  Other 
witnesses  testified  to  the  preparation  of  the 
release,  the  search  for,-  and  failure  to  find 
It  There  was  evidence  of  statements  by 
plaintiff  to  the  effect  that  he-  had  settled 
with  defendant. 

Under  the  findings  of  the  Jury,  plaintiff 
had  a  cause  of  action  against  defendant  '  It 
existed  at  the  time  of  the  negotiations  be- 
tween plaintiff  and  defendant,  through  Rich, 
the  roadmaster.  There  is  nothing  in  the  rec- 
ord to  suggest  that  plaintiff  did  not  know  at 
that  time  that  bis  injuries  were  the  result 
of  the  negligence  of  defendant,  or  that  there 
were  facts,  establishing  his  cause  of  action, 
not  known  to  him  at  the  time  of  the  nego- 
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tlatlons,  and  the  receipt,  indorsement,  and 
cashing  of  the  draft  His  cause  of  action 
was  for  a  single  tort,  for  which  there  could 
be  bat  one  recovery.  Snch  recovery  would 
include  various  elements  of  damage,  among 
them  loss  of  time  and  wages  as  a  result  of 
the  injury.  Had  plaintiff  brought  suit 
against  defendant  and  recovered  this  Item 
of  damage,  he  would  have  been  precluded 
from  an  additional  recovery  or  a  recovery 
for  other  items  or  elements  of  damage,  the 
result  of  the  same  negligent  act  Houston 
&  T.  C.  R  Co.  v.  McCarty,  94  Tex.  298,  60 
S.  W.  430,  53  L.  R.  A.  507,  86  Am.  St  Rep. 
854. 

Plaintiff -had  knowledge  of  the  fact  that 
defendant  was  within  its  right  in  deducting 
from  his  wages  the  time  lost  by  reason  of 
the  injury;  that  it  was  not  liable  to  him 
for  wages  as  such,  unless  the  injury  was 
the  result  of  Its  negligence,  In  which  event 
he  would  be  entitled  to  payment  therefor 
as  an  element  of  his  damage ;  that  this  was 
a  very  part  of  his  cause  of  action  against 
defendant  if  any  he  had.  (Plaintiff  took 
the  initial  step.  He  was  not  approached 
by  any  agent  or  representative  of  the  de- 
fendant seeking  to  negotiate  a  settlement 
To  use  the  language  of  plaintiff: 

"I  asked  Newt  Rich,  the  roadmaster,  if  they 
would  pay  for  the  time  I  lost,  and  he  said  he 
would  see  about  it.  *  *  *  He  said  they  did 
not  want  to  give  me  more  than  half  time,  and 
I  told  him  I  would  take  that  for  the  time  I  had 
lost" 

He  thus  asserted  against  and  presented  to 
defendant  a  demand  for  payment  in  full  of 
one  element  of  his  damage,  a  part  of  his 
cause  of  action.  He  was  offered  payment  for 
half  his  time,  which  he  agreed  to  and  did  ac- 
cept advising  Rich  that  he  would  take  that 
for  the  time  he  had  lost.  Under  plaintiff's 
own  evidence,  it  must  be  held  that  the  pres- 
entation of  his  claim,  as  made,  constituted 
a  presentation  of  his  entire  demand  against 
the  defendant  That  It  was  so  received  and 
acted  upon  by  the  defendant  is  evidenced  by 
the  language  of  the  sight  draft  Plaintiff 
having  a  cause  of  action  against  defendant, 
unliquidated,  for  personal  injuries  claimed 
to  have  been  caused  by  its  negligence,  having 
presented  a  claim  for  an  element  of  his 
damage,  a  part  of  his  cause  of  action,  and 
having  received  from  defendant  a  sum  in  full 
settlement  of  such  claim,  is  as  much  preclud- 
ed from  further  recovery  as  though  he  had 


filed  suit  and  recovered  Judgment  upon  his 
cause  of  action  for  this  one  item  of  damage. 

Parties  can  agree  to  settle  one  part  of  a 
cause  of  action,  leaving  the  other  for  future 
settlement  or  litigation.  The  evidence  wholly 
fails  to  show  such  an  agreement  True,  plain- 
tiff testifies  that  in  the  negotiations  nothing 
was  said  of  any  other  damage,  and  that  he 
did  not  accept  the  draft  in  full  settlement 
On  the  other  hand,  the  evidence  is  clear  and 
conclusive  that  defendant,  in  making  the 
payment  intended  an  accord  and  satisfaction 
of  the  cause  of  action  in  its  entirety.  Hence 
the  evidence  negatives  an  agreement  between 
the  parties  for  a  partial  settlement 

Plaintiff  does  not  testify,  nor  is  the  evi- 
dence susceptible  of  the  construction,  that  he 
requested  payment  for  full  time  and  accept- 
ed payment  for  half  time  as  a  gift  or  gratu- 
ity, or  that  he  believed,  when  accepting  same, 
that  it  was  tendered  him  as  such.  There  can 
be  no  question  but  that  plaintiff  regarded 
this  as  a  full  settlement  of  his  claim  for  the 
time  lost  The  amount  awarded  him  in  the 
judgment  herein  does  not  include  recovery 
for  his  time  or  wages  lost  by  reason  of  his 
injury,  there  being  recognition  of  a  full 
settlement  of  this  part  of  his  cause  of  action. 

The  money  paid  plaintiff  was  not  a  volun- 
tary payment,  but  was  paid  in  consequence 
of  his  asserted  claim.  There  is  no  evidence 
that  it  was  tendered  to  or  received  by  him  as 
a  mere  gratuity,  or  of  any  agreement  for  a 
partial  settlement  of  the  cause  of  action. 

Plaintiff  could  not  In  the  absence  of  an 
agreement  to  that  effect  split  his  cause  of 
action,  demand  and  receive  a  settlement  for 
one  part,  and  in  a  suit  recover  for  the  re- 
maining part  Hlnkle  v.  Minneapolis  &  St 
Louis  Ry.  Co.,  31  Minn.  434,  18  N.  W.  275; 
Bowman  v.  Ogden  City,  33  Utah,  106,  93 
Pac.  561. 

The  trial  court  should  have  given  a  per- 
emptory instruction  for  the  defendant  We 
are  of  opinion  that  the  judgment  of  the  Court 
of  Civil  Appeals,  afflrmiDg  the  judgment  of 
the  district  court,  should  be  reversed,  and 
judgment  here  rendered  for  defendant. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court  We  think  Morgan  was 
concluded,  under  the  circumstances  shown, 
by  his  acceptance  of  the  Railway  Company's 
check  and  his  retention  of  the  proceeds. 
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AGUINAGA  t.  MEDINA  VALLEY  IBB.  CO. 
(No.  47-2715.) 

(Commission  of  Appeals  of  Texas,   Section  A 
April  2,  1019.) 

Death  oj=»33— Nrgligekot  or  Default  of 
Tick  Principal  —  Liability  of  Corpora- 
tion. 
Under  Bev.  St  1911,  art.  4694,  subd.  2,  a 
private  corporation  is  liable  for  wrongful  death 
only  where  the  negligence,  unskillfulness,  or  de- 
fault is  act  of  its  vice  principal;    and  where 
vice  principal  was  not  negligent  in  directing 
teamster  to  travel  certain  road  under  the  cir- 
cumstances, and  death  of  plaintiff's  wife,  riding 
on  top  of  wagon,  was  due  purely  to  negligence 
of  teamster  in  driving  of  wagon,  corporation 
was  not  liable. 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  Nicolas  Aguinaga  against  the 
Medina  Valley  Irrigation  Company.  Judg- 
ment for  defendant  was  affirmed  by  Court  of 
Civil  Appeals  (168  S.  W.  78),  and  plaintiff 
brings  error.    Affirmed. 

3.  D.  Chllds  and  Jas.  W.  Brown,  both  of 
San  Antonio,  for  plaintiff  in  error. 

West  &  McMillan  and  Wm.  Aubrey,  all  of 
San  Antonio,  for  defendant  in  error. 

STRONG,  J.  The  plaintiff,  Nicolas  Agui- 
naga, brought  this  suit  against  the  Medina 
Valley  Irrigation  Company,  a  private  corpo- 
ration, for  damages  for  the  death  of  his 
wife.  Plaintiff's  wife  was  killed  by  being 
thrown  from  a  wagon  driven  by  a  teamster 
named  Chipman,  who  had  been  Instructed  by 
defendant's  vice  principal.  Mitchell,  to  trans- 
port plaintiff's  wife  and  household  goods 
from  what  was  known  as  the  "Big  Dam"  to 
the  "Little  Dam,"  where  plaintiff  was  at  work 
for  defendant.  The  negligence  charged  was 
In  falling  to  have  brakes  and  a  light  on  the 
wagon.  In  failing  to  have  a  safe  and  careful 
driver,  in  Improperly  loading  the  wagon,  in 
proceeding  in  the  nighttime  over  a  rough 
road,  and  in  failing  to  route  the  wagon  over 
another  road.  The  case  was  submitted  to 
the  jury  on  special  issues,  and  upon  the  an- 
swers thereto  the  trial  court  rendered  judg- 
ment in  favor  of  defendant  which  was  af- 
firmed by  the  Court  of  Civil  Appeals.  168  S. 
W.  78. 

The  Court  of  Civil  Appeals,  in  affirming 
the  judgment  of  the  trial  court,  in  effect 
holds  that'  the  answers  of  the  jury  to  the 
Issues  submitted  are  Inconsistent  and  contra- 
dictory, but  that  under  the  undisputed  evi- 
dence the  trial  court  should  have  instructed 
a  verdict  for  defendant  and  that  therefore 
It  is  immaterial  whether  the  judgment  In  fa- 
vor of  defendant  could  be  based  on  the  ver- 
dict or  not 


We  are  unable  to  agree  with  the  honorable 
Court  of  Civil  Appeals  in  Its  holding  that 
the  trial  court  should  have  Instructed  a  ver- 
dict for  defendant  The  jury  found  that 
Mitchell  was  the  vice  principal  of  defendant 
and  there  is  ample  evidence  in  the  record  to 
support  this  finding.  The  negligence  of 
Mitchell,  if  any,  was  therefore  the  negligence 
of  defendant  We  are  of  opinion,  however, 
that  the  trial  court  properly  rendered  judg- 
ment for  defendant  upon  the  answers  of  the 
jury.  The  jury  found  that  defendant  was 
not  guilty  of  negligence  in  falling  to  provide 
the  wagon  with  brakes  and  a  light,  and  fur- 
ther found  that  Mitchell,  the  vice  principal, 
was  not  guilty  of  negligence  in  directing 
Chipman  to  travel  the  road  which  he  did 
travel  "at  the  time  and  under  the  circum- 
stances shown  by  the  evidence,"  but  found 
that  Chipman  was  guilty  of  negligence  "in 
the  manner  in  which  he  drove  and  operated 
the  team  and  wagon  at  the  time  of  deceas- 
ed's injuries."  These  were  the  only  issues 
of  negligence  submitted  to  the  jury,  and  no 
request  was  made  by  plaintiff  that  any  other 
be  submitted.  While,  as  held  by  the  Court 
of  Civil  Appeals,  some  of  the  answers  of  the 
jury  to  the  special  issues  submitted  are  in- 
consistent and  contradictory,  none  are  in- 
consistent with  or  contradictory  to  the  find- 
ings of  the  jury  on  the  issues  of  negligence 
submitted.  The  trial  court,  therefore,  prop- 
erly rendered  judgment  for  defendant  under 
the  findings  of  the  jury,  unless  the  defend- 
ant is  liable  by  reason  of  the  negligence  of 
Chipman  in  handling  the  team  and  wagon 
at  the  time  deceased  was  Injured. 

Plaintiff's  action  Is  based  upon  the  fol- 
lowing subdivision  of  article  4694,  R.  S.  1911, 
prior  to  its  amendment  In  1913  (Vernon's 
Sayles'  Ann.  Clv.  St.  1914,  art.  4694): 

"An  action  for  actual  damages  on  account  of 
the  injuries  causing  the  death  of  any  person 
may  be  brought  in  the  following  cases:    *    •    * 

"2.  When  the  death  of  any  person  is  caused 
by  the  wrongful  act  negligence,  unskillfulness, 
or  default  of  another." 

It  has  been  definitely  settled  that  under 
the  above  subdivision  a  private  corporation 
is  liable  for  the  wrongful  act,  negligence, 
unskillfulness,  or  default  of  Its  vice  princi- 
pal. Oil  Co.  v.  Camp,  105  Tex.  130,  145  S. 
W.  902 ;  Lumber  Co.  v.  Cooper,  105  Tex.  21, 
142  8.  W.  1171;  Hugo-Schmeltcer  Co.  v. 
Pals,  104  Tex.  563,  141  S.  W.  621.  In  the 
Hugo-Scbmeltzer  Case,  above  cited,  It  was 
beld  that  the  corporation  was  liable  for  the 
death  of  a  servant  caused  by  the  negligence 
of  its  vice  principal  in  directing  the  servant 
to  release  an  elevator  in  a  negligent  man- 
ner, and  it  Is  contended  that  this  case  falls 
within  the  rule  announced  In  that  case. 

We  think  the  cases  clearly  distinguishable. 
In  the  Hugo-Schmeltzer  Case,  the  vice 
principal  of  the  corporation  was  present  dl- 
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rectlng  the  empl6y6s  In  the  use  of  the  ele- 
vator. The  elevator  became  fastened  In  such 
a  way  that  to  release  it,  except  In  a  certain 
manner,  -would  canse  It  to  shoot  up  to  the 
top.  The  vice  principal  ordered  the  elevator 
to  be  released  In  a  negligent  manner,  which 
caused  deceased's  Injury.  There  was  no  neg- 
ligence of  the  servant  in  the  manner  of  re- 
leasing the  elevator,  but  the  negligence  was 
that  of  the  vice  principal  In  ordering  it  to 
be  so  'released.  In  the  Instant  ease,  under 
the  findings  of  the  Jury,  the  negligence  caus- 
ing the  death  of  plaintiff's  wife  consisted,  not 
in  the  act  of  Mitchell,  the  vice  principal,  in 
directing  Cbipman  to  transport  plaintiff's 
wife  at  the  time  and  under  the  circumstances 
shown  by  the  evidence,  but  in  the  manner  in 
which  Cbipman  managed  the  team  and  wag- 
on at  the  time  plaintiff's  wife  was  injured. 
Mitchell,  the  vice  principal,  under  the  find- 
ings of  the  Jury,  was  not  guilty  of  negligence 
in  directing  the  act  to  be  performed  in  the 
manner  as  directed;  but  Chipman,  the  serv- 
ant, was  negligent  In  the  manner  In  which 
he  performed  the  act.  We  think  It  clear,  un- 
der the  authorities,  that  defendant  cannot 
be  held  liable  for  the  negligence  of  Chipman, 
who  was  not  a  vice  principal  of  defendant, 
but  a  mere  servant.  Oil  Co.  v.  Camp,  supra ; 
Lumber  Co.  v.  Cooper,  supra;  [Railway  Co. 
v.  Freeman,  97  Tex.  694,  79  8.  W.  9,  1  Ann. 
Cas.  481 ;  Lipscomb  v.  Railway  Co.,  95  Tex. 
5,  64  8.  W.  923,  55  L  R.  A.  869,  93  Am.  St. 
Rep.  804 ;  Hargrave  v.  Vaughn,  82  Tex.  350, 
18  S.  W.  696;  Hendrick  v.  Walton,  69  Tex. 
197,  6  8.  W.  749. 

We  are  of  opinion  that  the  judgment  of 
the  Court  of  Civil  Appeals  and  that  of  the 
trial  court  should  be  affirmed. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court 


WESTERN  UNION  TELEGRAPH  CO.  v. 
JOHNSTON.     (No.  46-2710.) 

(.Commission  of  Appeals  of  Texas,   Section  A. 
April  2,  1919.) 

1.  Telegbaphs  and  Telephones  <8=38(6)  — 
Death  Messages— Delay— Notice  of  Rela- 
tionship. 

A  telegraph  message  by  R.  to  3.  that  "moth- 
er died  at  6:30  p.  m."  was  on  its  face  sufficient 
to  Rive  the  telegraph  company  notice  that  de- 
ceased and  J.  were  mother  and  son. 

2.  Telegbaphs  and  Telephones  ®=»38(6)— 
Death  Messages— Delay— Notice  or  Rela- 
tionship. 

In  an  action  against  a  telegraph  company 
for  delay  in  failing  to  deliver  a  message  to  a 


son  that  his  mother  is  dead,  it  Is  not  necessary 
that  the  company  have  distinct  notice  of  the 
relationship,  where  the  language  of  the  message 
itself  puts  the  company  on  inquiry. 

3.  Telegraphs  and  Telephones   «J=»38(G)— 
Death  Messages  —  Delat  —  Construc- 
tive Notice. 
A  message  from  R.t»  J.  that  "mother  died 
at  6:30  p.  m."  charged  the  telegraph  company 
with  notice  that  X  would  probably  desire  to  at- 
tend the  funeral,  and  should  have  anticipated 
that  he  would  have  sent  a  message  requesting 
postponement. . 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  P.  A.  Johnston  against  the  West- 
ern Union  Telegraph  Company.  A  Judg- 
ment sustaining  a  general  demurrer  to  the 
petition  was  reversed  by  the  Court  of  Civil 
Appeals  (167  S.  W.  272),  and  defendant  brings 
error.  Affirmed  as  recommended  by  the  Com- 
mission of  Appeals. 

N.  L.  Llndsley,  of  Dallas  (Geo.  H.  Fearons, 
of  New  York  City,  of  counsel),  for  plaintiff 
in  error. 

Garden,  Starling,  Carden,  Hemphill  & 
Wallace,  of  Dallas,  for  defendant  in  error. 

TAYLOR,  3.  This  suit  was  for  damages 
for  failure  of  the  Western  Union  Telegraph 
Company,  defendant  to  promptly  deliver  to 
the  plaintiff,  P.  A.  Johnston,  a  telegram  an- 
nouncing the  death  of  his  mother,  whereby 
he  was  prevented  from  attending  her  funeral. 

The  message  Is  in  the  following  language: 

"Garner,  No.  Carolina,  Dec  25-12. 
"P.  A.  Johnson,  Dallas,  Texas. 
"Mother  died  at  6 :30  p.  m. 

"[Signed]       H.  Rand." 

The  petition  contains  the  usual  allegations 
of  the  filing  of  the  message  by  the  sender,  Its 
reception  by  the  agent  of  the  defendant  and 
the  payment  of  the  customary  charges.  It 
further  alleges  that  had  the  message  been 
promptly  transmitted  and  delivered,  the 
plaintiff  would  have  left  Dallas  on  the  night 
of  December  25th  for  the  said  city  of  Garner, 
and  would  have  reached  that  point  on  Decem- 
ber 27, 1912,  in  time  for  the  funeral ;  that  the 
message  was  not  delivered,  and  plaintiff  had 
no  knowledge  thereof,  or  of  the  death  of 
his  mother,  until  the  11th  day  of  January, 
1918,  when  he  received  a  letter  advising  him 
of  his  mother's  death  and  of  the  transmis- 
sion of  the  message. 

Plaintiff's  allegations  set  forth  that  the 
funeral  of  his  mother  took  place  In  said 
city  of  Garner  at  4  o'clock  Thursday,  Decem- 
ber 26,  1912,  but  that,  If  the  telegram  had 
been  promptly  delivered  so  that  he  could 
have  had  the  opportunity  of  responding  there- 
to announcing  his  Intention  of  being  present 
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he  would  have  requested  a  postponetnerit  of 
the  funeral ;  and,  pursuant  to  such  request 
It  would  have  been  postponed  until  his  ar- 
rival. 

The  petition  disclosed  that  Rand,  the  send- 
er of  the  message,  was  a  brother-in-law  of 
the  plaintiff,  residing  at  Garner,  N.  C,  and 
that  plaintiff's  mother  also  resided  and  died 
there.  The  petition  charges  that  the  defend- 
ant had  actual  knowledge  that  the  telegram 
was  Intended  for  him,  and  that  the  sender, 
when  he  delivered  the  message  for  trans- 
mission, informed  the  agent  at  Garner  of 'the 
facts  and  circumstances  requiring  its  speedy- 
transmission  and  delivery.  Plaintiff  alleged 
that,  as  the  proximate  result  of  the  defend- 
ant's negligence  In  falling  to  deliver  said  tel- 
egram within  a  reasonable  ttafe,  he  was1  pre- 
vented from  attending  the  funeral,  and  that 
by  reason  thereof  he  had  suffered,-  and  would 
continue  to  suffer,  pain  and  mental  anguish. 

The  trial  court  sustained  a  general  demur- 
rer to  the  petition,  and  the  Court  of  Civil 
Appeals  reversed  the  judgment  of  the  trial 
court  and  remanded  the  cause.  16?  9.  W. 
272. 

The  question  for  decision  is,  generally 
speaking,  whether  the  plaintiff's  petition 
states  a  cause  of  action  against  the  telegraph 
company ;  more  particularly  stated,  whether. 
If  the  telegram  had  been  promptly  delivered, 
the  defendant  should  reasonably  •  have  an- 
ticipated from  the  language  of  the  message, 
In  the  absence  of  any  reference  to  the  time  of 
the  funeral,  and  In  the  absence  of  an  express 
Invitation  to  come,  that  the  plaintiff  would 
probably  desire  to  attend  Ills  -mother's  funer- 
al, and  respond  to  the  message,  and  probably 
undertake,  If  he  could  not  otherwise  be  pres- 
ent, to  secure  Its  postponement  ba  order  that 
he  might  attend.' 

[1,  2]  The  face  of  the  message  is  sufficient 
to  give  the  company  notice  that  the  deceased 
and  plaintiff  were  mother  and  son.  Tele- 
graph Co.  v.  Edsall,  74  Tex.  329,  12  S.  W. 
41,  15  Am.  St.  Bep,  835 ;  Telegraph  Co.  v. 
Adams,  75  Tex.  531,  12  .S.  W.  857,  6L.R.A. 
844,  16  Am.  St.  Rep.  920;  Telegraph  Co.  v. 
Moore,  76  Tex.  66,  12  S.  W.  949,  18  Am.  St. 
Rep.  25.  It  Is  not  necessary  in  such  case  to 
give  the  company  distinct  notice  of  the  rela- 
tlonshipp  as  its  language  was  such  as  to  put 
the  company  upon  Inquiry.  Tel.  Co.  v.  Ad- 
ams, supra;  Tel.  Co.  v.  Jenkins,  108  Tex. 
374, 194  S.  W.  131 ;  s.  c.  (Civ.  App.)  152  8.  W, 
198 ;  Herring  v.  Tel.  Co.,  108  Tex.  77, 185  S. 
W.  293.  In  Tel.  Co.  ▼.  Kuykendall,  99  Tex. 
323,  89  S.  W.  965,  the  conrt,  In  determining 
the  character  and  extent  of  the  notice  with 
which  the  telegraph  company  was  charge- 
able from  the  face  of  the  following  telegram 
sent  from  Hollls,  Okl.,  on  the  18th  of  the 
month  addressed  to  the  plaintiff,  the  sister  of 
the  deceased,  at  Kingsland,  Tex.:  "Will  Ar- 
rant died  this  a.  m.  Will  be  at  Lampasas  to- 
morrow evening,  the  19th  day"— says: 


'  "If  WW  Arrant  hi'*- been  tiarlfeff  fn  Ottd- 
horn*,  whew  ft*1  died,  and'thei  nhrinttfffnad  sued 
the  telegraph  company  -because  his  wife  was,  by 
its  negligence,  deprived ,  of ;  <#» ,  opportunity. , .to 
attend  the  funeral,  the  telegippvwopld  be,  held 
sufficient  to  give,  notice  , to. the.  telegraph,  comj- 

Sany  that  Mrs.  Huyke'ndall  woulu  probably 
esirc  to  respond  to  the  message,  by  "going  to 
the  place  'where  her  brother  had  'died  fh  order 
to  be  present  at  his  burlall"  •  ■    • 

The  serious  question  in  this  case  U.wbejher., 
under  .the  terms  of  the  telegram)  ,the  defend- 
ant company  should  be  held  to  have  antici- 
pated that  the  plaintiff  would  request  a  post- 
ponement of  the  funeral.  "In 'Tel.  Co)  v. 
Swearlngin,  $7  Tex.  295,  78  S.  W.  492,  .164 
Am.  St  Rep.  876,  the  court  .in  answering  the 
question  certified,  to  wit,  whether  the  com- 
pany, could  be  fceld  in  damages ;  on  account 
of  its  delay  in  delivery  of  the  following  tdev 
gram,  "Come;  Frank  Is  dead,"  whereby  the 
addressee  .we*  prsveftted  from  responding 
and  securing  postponement  of  the  funeral 
of  his  son,  says: 

"It  ought  to- have  been  foreseen  that  upon  the 
delivery  Of  the  message  there  might  be  a  neces- 
sary delay  in  starting  upon  the  trip,  and  that 
the  plaintiff  would  hav«  notified  .th?  gender  of 
the  fact,  and  of  bis  coming,  and  the  probable 
time  of  his  arrival,  and  that  the  funeral  would 
have  been  accordingly  postponed.  Such,  we 
think,  would  have  been  the  natural  and  probable 
consequence  if  the  message  had  been  promptly 
delivered,  and  therefore  they  should  be  held  to 
be  within  th*  contemplation  of  the  parties'  to 
the  contract" 

This  case  (SwearlnginT  reviews  and  dis- 
tinguishes two  of  the  cases  relied  upon  by 
the  plaintiff  in  error,  to  Wit,  Tel.  Co.  v.  Linn^ 
87  Tex.  7,  26  S.  W.  490,  47  Am.  St  Rep.  58, 
and  Tel.  Co.  v.  Stone  (Civ.  App.)  27  S.  W.  144, 
and  specifically  approves  the  holding  of  the 
Court  of  Civil  Appeals  In  Tel.  Co.  v.  Norrls, 
25  Tex.  Civ.  App.  43,  60  S.  W.  982! 

The  Stone  Case  Is  distinguished  on  the 
ground  that  the  message  showed  upon  its 
face  that  the  time  of  the  funeral  was  al- 
ready fixed,  and  that  the  telegraph  company 
could  not  properly .  be  held  to  have  fore- 
seen that  a  postponement  would  be  contem- 
plated. The  Linn  Case  is  differentiated  on 
the  ground  that  from  the  standpoint  of  the 
company  the  postponement  of  the  funeral 
depended'  upon  more  uncertainties  and  great- 
er contingencies  than  in  the  Swearlngin  Case.  • 
The  message  In  the  Linn  Case:  "Grace  is 
very  low.  Can  you  come  and  bring  Maud" — 
Is  held  not  to  show  on  Its  face  that  "Grace" 
had  a  husband,  and  that  If  the  message  had 
been  promptly  delivered,  plaintiff  would  have 
advised  the  sender  of  his  coming — "Grace" 
not  being  dead — and  that  the  unknown  hus- 
band would  have  postponed  the  funerai  until 
plaintiff's  arrival. 

The  telegram  In  the  Norris  Case,  addressed 
to  the  plaintiff  and  his  wife,  and  "referring  to 
their  son,  is  as  follows;    "Coma  on  first  train. 
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John  Norris  1b  dying."  The  company  was 
held  In  damages  In  that  case,  the  court's  view 
being  that  It  was  within  the  contempla- 
tion of  the  defendant  that  the  plaintiff  would 
have  wired'to' Chancellor  (the  sender  of  the 
message)  to  hold  the  body,  and  would  have 
taken  the  morning  train  for  Paris ;  that  the 
body  could  have  been  kept  48  hours  longer; 
and,  If  Chancellor  had  received  the  message, 
he  would  have  deferred  the  burial  until  plain- 
tiffs arrival.  Chief  Justice  Gaines  says,  in 
approving  the  holding  of  the  Court  of  Civil 
Appeals: 

"We  are  of  opinion  that  the  court  *  *  • 
correctly  held  that  the  damages  in  this  case 
[Swearingin]  were  not  too  remote.  The  point 
is  ruled  by  the  decision  in  the  [Norrisl  case 
•  •  •  in  which  application  for  writ  of  er- 
ror distinctly  presenting  the  question  was  re- 
fused by  this  court" 

These  cases,  we  think,  decisive  of  the  ques- 
tion to  be  determined. 

The  defendant  in  error  contends  that,  while 
in  the  Norrls  and  Swearingin  Oases  the 
Supreme  Court  held  the  mattera  there  con- 
tended for  were  reasonably  within  the  con- 
templation of  the  parties,  the  messages  In 
those  cases  contain  an  express  invitation  to 
come;  whereas,  in  the  Linn  Case,  and  Mot- 
ley Case,  87  Tex.  38,  27  S.  W.  52,  there  Is 
no  such  invitation  on  the  face  of  the  mes- 
sages. 

We  do  not  find  that  the  Supreme  Court 
has  ever  held,  In  a  case  arising  out  of  a 
death  message,  that  whether  the  telegraph 
company  should  contemplate  that  the  addres- 
see in  such  message  will  respond  and  desire 
to  attend'  the  funeral  depends  upon  an  ex- 
press invitation  in  the  message  to  come.  Nor 
can  such  holding  be  inferred  from  the  prin- 
ciples announced  in  the  Linn,  Motley,  and 
Stone  Cases,  supra.  The  Supreme  Court 
has  held  that  a  message  containing  no  ex- 
press invitation  to  come  is  sufficient  to  charge 
the  company  with  notice  that  the  plaintiff 
would  probably  desire  to  respond  by  depart- 
ing for  the  funeral.  Tel.  Co.  v.  Kuykendall, 
supra;  Tel.  Co.  v.  White  (Civ.  App.)  162  S. 
W.  906  (writ  refused).  The  court  has  also 
held  that  notice  of  the  main 'purpose  of  the 
telegram  puts  the  company  on  inquiry  as  to 
the  attendant  details,  and  charges  it  with  no- 
tice of  all  that  could  be  learned  by  such  in- 
quiries.   Tel.  Co.  v.  Edsall,  supra. 

The  Supreme  Court  of  South  Carolina, 
In  determining  in  the  case  of  Hughes  v.  TeL 
Co.,  72  S.  C.  516,  52  S.  B.  107,  the  extent  of 
the  notice  conveyed  to  the  company  by  a 
message  merely  announcing  death,  reviews 
the  Swearingin  Case,  supra.  The  telegram 
in  the  Hughes  Case,  addressed  to  the  plain- 
tiff and  signed  by  his  wife,  is  as  follows: 
"John  killed  at.  Panasoffkee  at  mill  this 
morning."    The  court  points  out  that  the  on- 


ly difference  In  the  material  facts  of  the 
cases  Is  that  the  telegram  In  the  Swearingin 
Case  contains  the  word  "come"  in  addition 
to  the  notification  of  death ;  but  does  not  re- 
gard the  cases  as  differing  in  principle,  in 
that  under  the  facts  of  either  case  "the  prob- 
ability is  that  the  addressee  will  follow  the 
promptings  of  nature  and  respond  to  the 
message,  and,  if  possible,  at  once  set  out  to 
attend  the  funeral."  The  opinion  of  the 
court  in  the  case  of  Tel.  Co.  v.  Caldwell,  126 
Ky.  42,  102  S.  W.  840, 12  I*  R.  A.  (N.  S.)  748, 
is  to  the  same  effect 

[3]  Under  the  terms  of  the  message.  In 
this  case  the  defendant  is  charged  with  no- 
tice that  the  plaintiff  would  probably  desire 
to  depart  at  once  on  receipt  o{  the  message 
for  Garner  to  attend  the  funeral.  To  hold 
that  the  defendant  Is  charged  with  such  no- 
tice, and  further  to  hold  that  it  Is  not  charge- 
able with  notice  that  the  plaintiff  would,  up- 
on receipt  of  the  message  promptly  delivered! 
probably  send  a  reply  requesting  a  postpone- 
ment which  would  enable  him  to  be' present, 
not  only  disregards  the  holding  in  the  Edsall 
Case,  supra,  as  to  the  extent  to  which  the 
company  is  chargeable  with  notice,  but  In  ef- 
fect characterizes  a  son's  desire  to  pay  his 
last  respects  to  the  memory  of  his  mother  as 
a  passive  rather  than  an  aetive  desire.  The 
defendant  should  have  anticipated  that  such 
a  message  would  be  sent 

We  are  of  opinion  that  the  Judgment  of 
the  Court  t>f  Civil  Appeals  should  be  affirm- 
ed. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  Is 
adopted  and  will  be  entered  as  the  judgment 
of  the  Supreme  Court  We  approve  the  hold- 
ing on  the  question  discussed. 


HOTEL  DIEU  v.  ARMENDAREZ. 
(No.  44-2706.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
April  2,  1919.) 

1.  Master  and  Servant  ej=»153(l)— Dutt  to 
Warn  Minor  Servant. 

It  is  duty  of  master  to  warn  and  instruct 
minor  servant  as  to  dangers  incident  to  service 
which  are  known  to  master,  or  could  be  known 
by  reasonable  care,  and  which  the  servant,  be- 
cause of  immature  judgment  and  want  of  ex- 
perience, cannot  reasonably  be  expected  to  know 
and  appreciate. 

2.  Master  and  Servant  <J=>154(1>— Assump- 
tion or  Risk— Duty  to  Warn  and  In- 
struct. 

A  minor  servant  of  capacity  to  appreciate 
the  danger,  or  who  has  acquired  the  knowledge 
otherwise  than  by  instruction  from  master,  need 
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not  be  warned  or  instructed,  but  mere  fact  serv- 
ant knows  that  employment  is  dangerous  does 
not  relieve  master  of  further  instruction  as  to 
extent  of  danger  and  means  of  avoiding  it. 

8.  Master  and   Sbbvant   6=>190(2Q)  —  INJU- 
ries to  mlnob  servant  —  nondjxeoablb 
Duty  to  Instruct. 
Religious  hospital  corporation  operating   a 
laundry  was  liable  for  injury  to  minor  servant 
resulting  from  failure  of  forewoman  on  request 
to  instruct  her  as  to  way  to  stop  mangle  before 
extricating    clothes    clogging    it,    and    thus   to 
avoid  danger;    hospital's  duty  to  instruct  and 
warn  being  nondelegable. 

4.  Masteb  and  Sebvant  <8=>288(11)— Injury 
to  Minor  Sbbvaht— Assumption  of  Risk— 
Knowledge  or  Danoeb—  Question  fob 
Jury. 

In  action  against  religious  hospital  corpora- 
tion operating  laundry  for  injuries  to  ■  minor 
servant  operating  mangle,  whether  servant  un- 
derstood danger  of  her  hand  being  drawn  be- 
tween rollers  in  effort  to  release  entangled  gar- 
ments, so  that  she  assumed  the  risk,  held  for 
the  jury. 

6.  Charities  <8=>45(2)— Liability,  to  Injur- 
ed Servant. 

v  A  religious  corporation  organized  to  operate 
a  hospital  is  liable  for  injuries  to  a  servant 
through  its  negligence,  though  money  received 
by  it  was  expended  in  maintaining  institution 
for  poor,  to  pay  off  a  mortgage,  and  to  support 
its  mother  institution  in  another  state. 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District. 

Action  by  Romana  Armendarez  against 
the  Hotel  Dleu.  Judgment  for  plaintiff  was 
affirmed  by  the  Court  of  Civil  Appeals  (167 

5.  W.  181),  and  defendant  brings  error.  Af- 
firmed on  recommendation  of  the  Commission 
of  Appeals. 

T.  A.  Falvey  and  Davis  &  Goggtn,  all  of 
EI  Paso,  for  plaintiff  in  error. 

Ralf  Border  and  Lea  M.  Grady  &  Tboma- 
son,  all  of  El  Paso,  for  defendant  in  error. 

STRONG,  J.  The  defendant,  Hotel  Dleu, 
is  a  religious  corporation  organized  for  the 
purpose  of  maintaining  and  operating  a 
hospital.  The  services  of  the  hospital  are 
given  free  to  those  who  cannot  afford  to  pay ; 
and  all  sums  received  for  services  are  ex- 
pended in  the  maintenance  of  the  establish- 
ment, the  payment  of  a  mortgage  debt,  and 
of  an  annual  sum  for  the  maintenance  of 
the  mother  organization  located  hi  another 
state.  Defendant  owns  and  operates  a  laun- 
dry In  connection  with  the  hospital.  The 
plaintiff,  Romana  Armendarez,  was  an  em- 
ploye of  defendant  and,  while  at  work  in  the 
laundry,  was  Injured  by  having  her  hand 
drawn  in  between  the  revolving  rollers  of 
the  mangle  while  she  was  in  the  act  of 
releasing  from  the  machine  some  garments 
which  had  become  entangled  therein..    This 


action  was  brought  to  recover  damages  for 
the  Injuries  thus  received.  The  case  has 
been  twice  tried.  •  Upon  the  first  trial,  the 
court  instructed  a  verdict  for  defendant  upon 
the  theory  that  it  was,  from-  the  nature  of 
its  purposes  arid  business,  exempt  from  liabil- 
ity In 'the  matters  complained  of.  The  Judg- 
ment rendered  thereon  was  reversed  by  the 
Court  of  Civil  Appeals.  145  S.  W.  1031. 
The  second  trial  resulted  In  a  -verdict  and 
judgment  for  plaintiff,  which  was  affirmed 
by  the  Court  of  Civil  Appeals.  •  167  8.  W.  181. 
The  machine  upon  which  plaintiff  was  In- 
jured consisted  of  a  large  cylinder  or  roller 
and  three  smaller  ones  in  position  above  it, 
and  the  appliances  by  whion  they  were  con- 
nected with  a  steam  engine  by  means  of 
which  the  rollers  were  pressed  together  and 
caused  to  revolve.  The  person  feeding  the 
machine  stood  in  front  of  a  table  or  plat- 
form provided  for  that  purpose  and  placed 
the  garments  under  a  guard  railing  which- 
had  been  arranged  to  protect  the  hand  of  the 
feeder.  The  garments  were  gripped  between 
the  large  and  small  revolving  rollers  and  by 
action  of  the  machine  carried  out  on  the  op- 
posite side.  At  the  time  of  her  injury,  plain- 
tiff was  about  17  years  of  age  and  had  been 
in  the  service  of  defendant  about  7  weeks; 
during  which  time  she  fed  the  mangle  2  days 
in  each  week.  She  was  without  previous 
experience  in  •  the  operation  ef  machinery. 
Mrs.  Sawyer  was  forewoman  in  charge  of 
the  laundry,  and  it  was  her  duty  to  instruct 
and  direct  plaintiff  and  the  other  employes 
in  their  work.    She  testified: 

"While  I  worked  at  Hotel  Dieu,  I  was  fore- 
woman in  charge  of  the  laundry.  I  did  not  em- 
ploy the  servants;  Sister  Superior  did.  When 
they  misbehaved,  I  discharged  them.  *  •  *  I 
was  in  charge  of  Mexican  servants ;  the  Sisters 
of  Charity  put  me  in  charge  of  them.  *  •  • 
If  the  'clothes  got  caught  in  the  mangle  and 
choked  it  or  got  caught  or  entangled  in  it  in 
any  way,  the  proper  thing  to  do  would  be  to 
stop  the  mangle  and  loosen  it  up;  loosen  the 
wheel  that  is  on  the  end.  *  *  *  She  (plain- 
tiff) did  not  know  how  to  stop  the  mangle.  I 
stopped  it  most  of  the  time.  I  never  told  her 
how  to  stop  it" 

The  plaintiff  testified: 

"Before  being  hurt,  no  instructions,  warning, 
or  caution  were  given  to  me  by  any  one  in  re- 
gard to  the  mangle.  I  had  no  knowledge  or 
experience  with  machinery  prior  to  the  time  I 
was  injured.  The  way  in  which  the  injury  oc- 
curred was  this:  A  few  towels  were  tangled  in 
the  mangle,  and  I  told  the  lady,  Mrs.  Sawyer, 
(hat  those  towels  were  tangled  in  the  mangle, 
and  she  told  me  to  taka  them  out.  I  went  to 
take  them  out  at  the  time  my  hand  was  caught. 
My  hand  was  all  burned  when  It  was  caught. 
It  was  mashed  also." 

It  is  not  contended  that  plaintiff's  Injury . 
was  caused  by  reasons,  of  any  fault  or  de- . 
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foot  in  the  wangle.  The  sole  ground  of  negli- 
gence relied  upon  to  sustain  the  Judgment  is 
that  defendant  failed  to  Instruct  the  plain- 
tiff in -the  use  of  the  mangle  and  to  warn  her 
ef  the  dangers  incident  to  its  operation. 

The  main  questions  for  determination  are: 
Whether  the,  risk  was'  an  obvious  one  -which 
the  plaintiff  assumed;  and,  if  not,  whether 
the  defendant  was  negligent  in  failing  to 
warn  and  instruct  plaintiff  as  to  the  dangers 
incident  to  her.  work.  , 

[1,»  It  is.  the  duty  of  the  master  to  warn 
and  instruct  a  minor  servant  as  to  the  dan- 
gers incident  to  the  service  which  are  known 
to  the  .master  or  which  could  he  known  by  the 
exercise  pf  reasonable, care,  and  which  the 
servant,  because  of  Immature  judgment  and 
wast  of  experience)  cannot  reasonably  be 
expected  to  know  and  appreciate,.  If  the 
servant  has  sufficient  capacity  to  appreciate 
the  danger  or  has  acquired  the  knowledge 
otherwise  than  by  instruction,  from  the  mas- 
ter and.  is  as  Cully  aware  of  the  dangers  as 
If  mstlructed  and  advised,  the  master 
Is  nbt  negligent  in  falling  to  give  such,  warn- 
ing and  instruction,  and  under  such  condi- 
tions the  servant  assumes,  the '  risk  incident 
to  the  employment  The  mere  fact,  hewever, 
that  the.  servant  knows  that  the  employment 
is  dangerous,,  is  not  sufficient  to  relieve  the 
master'  of  ffortJier  instruction.  The  duty  of 
the  'master  'to  to  inform  the  servant,  not 
only  that  the  work  Is  i  dangerous,  but  also 
as.  to -the  extent' of  the  danger  and  the  means 
at  avoiding  it  If  the  master  falls  to  per- 
form this  duty,  it  ordinarily  is  a  question  of 
fact  for  the  Jury  to  determine  whether  the 
servant  has  acquired  sufficient  knowledge  of 
the  dangers  to  exempt  the  master  from  lia- 
bility in  case  of  injury.  Ry.  Go.  v.  Brick, 
83  Tex.  698,  20  S.  W.  511;  Royer  v.  Tinkler, 
W  Pa.  Super/Ct  467.  In  the  Brick  Case,  su- 
pra, it  is  said: 

'  "It  is  Insisted  that  6n  account  of  the  plaintiff 
being  19  years  old,  and  the  evidence  as  to  his 
intelligence  and  the  duration  6f  his  employ- 
ment in  the  particular  service  in  which  he  was 
injured,  the  court  should  have  treated  the  case 
as  if  he  were  sui  juris.  It  has  been"  held  that 
when  a  minor  attains  the  age  of  14  years  he 
is  to  be  considered,  as  to  the  question  of  his 
assuming  the  risks  of  a  dangerous  employment, 
as  a  person  of  full  age,  until  the  contrary  is 
made  to  appear  by  evidence.  Nagle  v.  Ry.,  88 
Ra.  35  [32  Am,  Rep.  413].  But  we  think  the 
great  weight  of '  authority  supports  a  different 
rule,  and  that  if  a  servant  be  under  the  age 
of  21  years,  and, he.  has  not, been  instructed  by 
the  master  as  to  the  dangers  of  his  employment, 
it  .is  a  question  for  the  jufy.  whether  he  has 
acquired  sufficient  knowledge  oi]  the  dangers  to 
exempt  the  "muster  from  liability  'in'  case  of  in- 
jury. In  the  first  place,  it. is.  tie'  duty  of  the 
'  master  to  inform  him  not  onfy'that  the  work 
is  dangerous,  but  also  as  to  the  extent  of  the 
danger  arid  howW  avoid  It"  If  that  be  done  he 
assumes  the  risk/  and'  ia'paae'ine'  Is i injured  by 


reason  pf  the  risks  so  assumed  he  cannot  re- 
cover. So,  also,  if  he  knows  not  only  oi  the 
danger  but  also  of  its  extent,  and  has  the  ca- 
pacity to  appreciate  It,  be  then  assumes  the 
risk,  and  the  master  cannot  be  held  liable.'  It 
is  not  sufficient  that  he -knows  the  employment 
is  dangerous,  but  he  must  also  be  aware  of 
the  extent  of  the  danger,  and  have  the  discre- 
tion to  understand  the  risk,  before  he  can  be 
held  to  have  assumed  it.  These  are  questions 
of  fact  to  be  determined  by  the  jury.  Coombs 
v.  Cordage  Co.*  102  Mass.  572  [8  Am.  Rep. 
506] ;  Donlin  v.  Allen,  74  Mo*  1  [41  Am.  Rep. 
298];  Hill  v.  Oust,  55  Ind.  45;  Schwander 
v.  Brigs,  33  Hun,  186." 

[3, 4]  The  undisputed  evidence  shows  that 
the  proper  method  of  releasing  the  entangled 
garments  was  to  stop  the.  mangle,  and  it  was 
the  duty  of  defendant  to  so  instruct  plaintiff. 
This  'was  a  nondelegable  duty,  and  when  de- 
fendant placed  plaintiff  under  the  control  of 
Mrs.  Sawyer,  who  hid  authority  to  instruct 
and  direct  her  in  the  method  and  manner  of 
doing  her  work,  Mrs.  Sawyer  became  the 
representative  of  defendant  in  its  relations 
to  plaintiff,  and,  as  such  representative,  the 
duty  of  the  master  rested  upon  her  to  give 
plaintiff  proper  warning  and  instruction  ae 
to  the  duties  and  dangers  of  her  position. 
Plaintiff  applied  to  Mrs.  Sawyer  for  Instruc- 
tions before  undertaking  to  release  the  en- 
tangled garments  from  the  mangle,  and  the 
jury  was  warranted  in  finding  that  she  was 
guilty  of  negligence  in  falling  to  Instruct 
plaintiff  as  to  the  proper  method  of  releas- 
ing the  garments.  Her  negligence  In  this 
respect  was  the  negligence  of  defendant 
Contracting  Co.  v.  McCracken,  105  Tex.  407,  . 
150  S.  W.  1156;  Oil  Co.  v.  McLatn,  27  Tex. 
Civ.  App.  334,  66  S.  TV.  226.  It  does  not  ap- 
pear from  the  testimony  that  plaintiff  bad, 
prior  to  her  injury,  been  confronted  with  the 
duty  of  releasing  entangled  garments/  from 
the  mangle,  and  the  fact  that  she  applied  to 
Mrs.  Sawyer  for  instruction  indicates  that 
she  bad  not  She  knew  how  to  feed  the 
mangle  and  knew  if  her  hand  came  in  con- 
tact with  the  revolving  rollers  'that  she 
would  be  injured,  but  It  cannot  be  held,  as  a 
matter  of  larw,  that  she  understood  and  ap- 
preciated the  danger  of  her  hand  being 
drawn  between  the  rollers  in  an  effort  to 
release  the  entangled  garments  while  the 
machine  was  in  operation.  Cnder  the  evi- 
dence, this  was  a  question  of  fact  which 
was  properly  left  to  the  determination  at  the 
Jury. 

[I)  It  is  Insisted  that,  because  defendant 
is  a  charitable  corporation,  It  Is  not  liable 
for  an  Injury  caused  by  negligence  In  the 
conduct  of  its  business.  We  think  thte  ques- 
tion was  correctly  disposed  of  by  the  Court'' 
of  Oivll  Appeals  on  .the  first  appeal  of  this 
case.  See  145  S.  W.  1080,  and  authorities 
there  cited.  .  • 

We   are   of   opinion   that  the   judgment 
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of  the  Court  of  Civil  Appeals  and  that  of 
the  trial  court  should  be  affirmed 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  la 
adopted  and  will  be  entered  as  the  judgment 
of  the  Supreme  Court 


FIRST  NAT.  BANK  OF  AMARILLO  et  al 
'  v.  RUSH;    (No.  94-2738.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
April  2,  1918.) 

1.  Appeal  and  Ebbob   <8=927(7)— Bjcview— 
Directing  Vkbdiot— Evidence. 

In  considering  whether  the  giving  of  a  per- 
emptory charge  in  favor  of  plaintiff  was  proper, 
only  the  evidence  of  defendant  is  to  be  con- 
sidered, and,  if  sufficient  to  authorize  a  finding 
in  his  favor,  giving  of  charge  must  be  held 
improper,  even  though  all  of  such  evidence  was 
controverted. 

2.  Evidence   «3=»448  —  Constbiiction  —  Pa- 
bol  Evidence. 

Although  a  contract  of  partnership  or  joint 
adventure  standing  alone  was  unambiguous, 
parol  evidence  was  admissible  to  show  that 
sums  recited  to  be  paid  therein  and  things  re- 
cited to  have  been  done  were  not  in  fact  true, 
and  to  clarify  uncertainty  arising  by  reason,  of 
such  recitation. 

8.  Joint  Advewtubeb    «J=»5(3)  —  ABANDON- 
MENT OF  CONTBACT— JXTBY  QtTESTION. 

In  action  involving  contract  whereby  par- 
ties were  to  divide  profits  arising'  from  pur- 
chase and  sale  of  certain  land,  whether  such 
contract  was  abandoned,  held  for.  jury. 

4.  Joint  AdVenttjbes  «=»4(1>— Rescission' 
ot'  contbact. 
Under  an  executory  contract  for  a  joint 
adventure,  where  a  member  after  agreeing  to 
furnish  the  necessary  money  failed  ito  do  so,  the 
other  member  might  -  treat  contract  ■  as  aban- 
doned. 

6.  Pabtnebshtp  «3=»267  —  DissoLimoN  — 
Abandonment—  Faelube  to  Pay  Monet. 
The  mere  failure'  of  a  partner'  to  pay  money 
into  the  partnership  under  a  partnership  agree- 
ment will  'net  work  a  forfeiture  of  his  interest 
and  a. dissolution: of  the  partnership,  but  aban- 
donment may  be  implied  from  acts  and  conduct 
of  the  parties  inconsistent  with  an  intention  on 
their  part  to  continue  the  Contract,  especially 
in  regard  to  contracts  executory  in  their  nature 
where  little  has  been  done  toward  their  per- 
formance. 

6.  Banks  and  Banking    <8=>180— Loans  to 
•  Officers  and  Stockholders. 

A  bank  with  the  knowledge  of  all  of  its  of- 
ficers oouM'  properly  make  a  loan  to  a  partner- 
ship of  which  its  president,  a  large  stockholder, 
was  a  member. 


7.  Partnebshi*  '  «Je»S4&  ■—  AcdonNtfiNd  — 
Division  of  People**—  Saub  of  Notes  and" 
Account*.  r  >  :..   • 

In  the  settlement  of  partnership' attain,  tan* 
collected  notes  aad  accounts  should  not  be  treat- 
ed  by  the.  court  as  money  sad. charged 'to  either 
party,  but  the  court  should  provide  for  the  col- 
lection or. sale  of  the  notes. 

Error  to  Coutt  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District 

'  Suit  by  the  First  National  Bank '  of  Ama- 
ritto  against  J.  W.  Rush,  In  Which  W.  H. 
Fuqua  intervened.  There  was  a  judgment 
of  the  Court  of  Civil  Appeals  reversing  a 
judgment  in  favor  of  plaintiff  (160  S.  W, 
319,  .609)  and  plaintiff  and  Intervener  bring 
error.  Judgment  of  Court  of  Civil  Appeals 
affirmed.  ■ 

W.  F.  Ramsey,  of  Dallas  (Reeder  &  Dooley. 
and  Madden,  Trulove  A  Kimbrpugh,  all  of 
Amarillo,  of  counsel),  for  plaintiffs  in  error, 

H.  H.  Cooper,  of  Houston,  J.  A.  Stanford, 
of  Waco,  and  L.  C.  McBrifle,  of  Dallas,  for 
defendant  In  error. 

MONTGOMERY/ P.  J',  this  suit  was  in- 
stituted by  the  First  National  Bank  of  Ama- 
rillo (hereinafter  for  convenience  designated 
«s  the  bank)  on  the  16th  day  of  March,  1910, 
against  J.  W.  Rush  and  Mattie  E.  Rush,  his 
wife. 

The  plaintiff  alleged  that  the  defendant 
had  on  the  24th  day  of  .March,  1908,  execut- 
ed and  delivered  to  it  a  promissory  note 
for  $12,000,  payable  on  demand  and  bearing 
interest  at  10  per  cent,  and  providing  for 
10  per  cent,  attorney's  fees.  The  bank  sought 
a  judgment  for  the  amount  of  the  note,  inter- 
est, and  attorney's  fees,  and  also  a  foreclos- 
ure on  certain  notes  executed  by  one  GId 
Jowell,  to  defendant  J..W.  Rush  of  the  face 
value  of  $20,000,  which  the  bank  alleged  had 
been  .pledged  to  it  as  collateral  to  secure  the 
notes  sued  on.  The  defendant  Rush  answer- 
ed and  admitted  the  execution  of  the  note 
and  pleaded  payment,  in  full  thereof,  set- 
ting out  the  several  items  of  the  alleged  pay- 
ment with  the  dates  thereof.  The  defendant 
Rush  also  claimed  ownership  of  the  collater- 
al notes  and  sought. a  judgment  for  their  pos- 
session. On  January.  13,  1911*  W.  H.  Fuqua 
intervened  in  the  suit,  and  among  other 
things  alleged  that  in  the  year  1904  inter- 
vener and  defendant  Rush  entered  into  a 
partnership  for  the  purpose  of  buying,  and 
selling  cattle;  that  under  the  terms  of  the 
partnership  the  Intervener  was  to  furnish  the 
necessary  money  and  the  defendant  Rush 
pasturage  for  the  cattle,  and  also  to  give,  the 
business  his  personal  attention ;  and  that  toe 
Intervener  should  first  be  reimbursed  for  the 
money  advanced  by  hipj  without  interest,  and 
all  profits  divided  equally  between  the  par- 
ties. '  „.'   . 
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Intervener  alleged  that  the  cattle  copart- 
nership was  In  force  on  March  24,  1906,  and 
that  on  that  day  the  Intervener  and  defend- 
ant entered  Into  a  copartnership  agreement 
for  the  purchase  and  sale  of  a  section  of  land 
In  Swisher  county,  which  contract  was  In 
writing,  and  was  as  follows: 

"This  memorandum  of  agreement,  'made  and 
entered  into  by  and  between  W.  H.  Fuqua  of 
Potter  county,  Texas,  and  J.  W.  Rush  of 
Swisher  county,  Texas,  witnesseth: 

"That  the  said  J.  W.  Rush  has  purchased  a 
certain  section  of  land  situated  in  Swisher 
county,  Texas,  and  described  as  follows:  Be- 
ing section  No.  27.  block  W-l  in  Swisher  coun- 
ty, Texas,  being  the  section  of  land  just  east 
of  the  town  of  Tulia,  Swisher  county,  Texas, 
for  the  consideration  of  $9,600  cash;  and  the 
said  W.  H.  Fuqua  has  paid  $9,600.00,  being  the 
purchase  price  of  said  land,  for  the  said  Rush. 

"In  consideration  of  the  premises,  the  said 
Rush  is  to  handle  said  section  of  land  and  to 
dispose  of  the  same  to  the  best  advantage  pos- 
sible and  is  to  pay  the  said  Fuqna  back  the 
$9,600.00,  so  paid  by  him  as  above  set  out, 
without  interest  and  is  to  further  pay  the  said 
Fuqua  two  thirds  of  all  the  profits  made  on 
said  section  of  land  over  and  above  the  said 
$9,600.00  paid  for.  same,  as  aforesaid ;  the  said 
Rush  to  have  and  be  entitled  to  the  other  one 
third  of  the  profits  made  on  said  lands,  if  any. 

"The  said  Fuqua  hereby  agrees  not  to  charge 
any  interest  on  the  $9,600.00  advanced  by  him 
to  the  said  Rush  and  invested  in  the  above  de- 
scribed lands,  but  is  to  have,  when  said  lands 
•re  sold,  the  said  $9,600.00  back  together  with 
two  thirds  of  the  profits  on  the  same. 

"We,  the  said  W.  H.  Fuqua  and  J.  W.  Rush, 
hereby  bind  ourselves,  our  heirs,  executors  and 
administrators  to  carry  out  the  terms  of  this 
contract. 

"In  testimony  whereof  we  have  signed  our 
names,  this  the  24th  day  of  March,  1906. 

"[Signed]    W.  H.  Fuqua, 
"J.  W.  Rush." 

The  intervener  further  alleged  that,  pur- 
suant to  this  contract  and  before  the  exe- 
cution thereof,  the  defendant  Rush  drew  a 
check  on  the  bank  to  pay  10  per  cent  of  the 
purchase  money  for  said  land,  and  the  Inter- 
vener, who  was  president  and  actively  in 
charge  of  the  afTairs  of  the  bank,  procured 
said  check  to  be  cashed,  and  that  after  the 
execution  of  the  contract  the  deed  was  made 
to  defendant  aind  by  his  direction  sent  to 
the  bank,  and  that  the  intervener  procured 
said  bank  to  pay  the  balance  due  for  said 
land.  The  total  price  for  the  land  was  $9,- 
600. 

Intervener  further  alleged  that  all  the 
partnership  business,  both  as  to  the  land  and 
the  cattle,  was  conducted  In  the  name  of  J. 
W.  Rush  and  all  the  money  for  said  partner- 
ship was  furnished  hy  the  intervener  by  caus- 
ing the  bank  to  pay  checks  drawn  by  Rush 
on  the  bank,  which  checks  were  charged  on 
the  books  of  the  bank  to  J.  W.  Rush,  and 
that  Rush  knew  all  the  facts  and  accepted  the 
same  as  a  compliance  by  Intervener  with  his 
obligation  to'  furnish  the  necessary   funds. 


Intervener  further  alleged  that  as  cattle 
were  sold  the  proceeds  of  such  sale  were 
remitted  to  the  bank  and  by  Fuqua's  direc- 
tion deposited  in  an  Impersonal  account  call- 
ed "Fuqua-Rush  Cattle  Account,"  and  as 
the  lands  were  sold  the  proceeds  were  depos- 
ited In  the  bank  by  the  direction  of  Fuqua 
to   "Fuqua-Rush  Land  Account." 

The  plea  of  intervention  set  ont  various 
sums  of  money  alleged  to  have  been  furnish- 
ed, as  above  specified,  and  also  alleged  the 
several  sums  deposited  In  the  cattle  account 
and  the  land  account  and  set  up  various  oth- 
er matters  connected  with  the  two  alleged 
partnerships  for  the  purpose  of  showing  the 
condition  of  said  partnerships. 

It  was  alleged  that  the  collateral  note 
upon  which  a  foreclosure  was  sought  was 
the  property  of  the  land  partnership,  and 
that  the  note  sued  on  by  plaintiff  was  a  lia- 
bility of  the  partnership,  althongh  executed 
In  the  name  of  J.  W.  Rush,  and  that  the  pay- 
ments alleged  by  defendant  Rush  to  have 
been  made  to  the  bank,  on  the  note  sued  on 
were  partnership  funds,  and  that  same  were 
not  payments  on  the  note  sued  on,  and  that 
said  payments  were  properly  applied  to  over- 
drafts which  had  been  Incurred  by  Rush 
drawing  checks  on  the  bank,  and  which  were 
charged  to  his  account  Intervener  sought 
a  dissolution  of  and  winding  up  of  the  af- 
fairs of  both  partnerships,  and  prayed  that 
Rush  be  required  to  pay  the  note  sued  on 
out  of  partnership  assets  alleged  to  be  in  his 
possession,  and  for  other  relief. 

The  defendant  Rush  replied  to  the  plea  of 
Intervention  by  exceptions  and  general  de- 
nial. He-  also  alleged  and  claimed  in  sub- 
stance that  after  the  execution  of  the  con- 
tract for  the  purchase  of  the  land,  •  the  In- 
tervener failed  and  refused  to  advance  the 
money  in  payment  for  same,  and  that  by  mu- 
tual consent  the  contract  was  In  fact  aban- 
doned and  rescinded. 

The  bank  by  supplemental  petition  denied 
the  allegations  of  the  defendant's  answer, 
and  especially  pleaded  that  the  payments  al- 
leged to  have  been  made  by  defendant  were 
not  applied  on  -said  note,  and  that  there  had 
been  no  direction  to  apply  same  on  the  note, 
and  that  the  defendant  at  the  time  of  mak- 
ing such  payments  gave  no  directions  as  to 
the  application  thereof,  and  that  the  said 
alleged  payments  were  In  fact  deposited  by 
plaintiff  and  Fuqua  in  the  bank  as  cash  de- 
posits and  by  request  of  Fuqus  were  carried 
in  impersonal  accounts  as  pleaded  by  Fu- 
qua, and  that  the  bank  received  said  funds 
to  be  held  pending  a  settlement  of  the  part- 
nership affairs  between  Fuqua  and  Rush  and 
subject  to  such  disposition  as  they  might 
agree  upon  or  as  might  be  directed  by  Fu- 
qua and  subject  to  its  right  to  apply  same 
to  the  discharge  of  any  balance  in  its  favor 
that  might  be  standing  on  its  books,  on  the 
J.  W.  Rush  account,  except  Interest  which 
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Fuqua  was  to  pay  personally,  and  farther 
alleged  tbat  some  of  the  Items  on 'said  ac- 
count were  for  checks  drawn  by  Rush  for  his 
Individual  business  and  not  connected  with 
the  partnership  business,  and  such  Items 
were  to  be  charged  to  and  paid  by  3.  W. 
Rush  The  bank  further  alleged:  That  by 
procurement  of  Fuqua,  who  was  the  owner 
of  all  Its  capital  stock  except  director's 
shares,  the  defendant  Rush  was  permitted  to 
draw  funds  from  the  bank  for  the  purpose 
of  carrying  on  the  land  and"  cattle  business, 
and  that  under  such  arrangement  Rush  drew 
various  checks  which  it  paid,  and  that  gome 
of  the  checks  were  for  the  personal  use  and 
benefit  of  Rush,  of  which,  however,  plaintiff 
had  no  notice  at  the  time  same  were  paid, 
and  that  at  the  time  the  notes  sued  on  were 
executed  there  was  a  balance  of  overdrafts 
standing  on  its  books  against  the  defendant 
Rush  for  about  $14,000,  and  It  was  expected 
and  understood  that  Rush  would  continue 
to  draw  checks  on  the  plaintiff  and  become 
Indebted  to  it  otherwise,  and  that  the  note 
was  executed  and  delivered  by  the  defend- 
ant and  accepted  by  plaintiff  to  be  credited 
to  3.  W.  Rush  on  his  account  for  the  purpose 
of  absorbing  the  overdraft,  which  then  stood 
on  plaintiff's  books  against  Rush,  and  the 
balance  charged  against  him  on  said  account, 
except  Interest  on  the  items  incurred  In  be- 
half of  said  land  and  cattle  business,  which 
interest  was  to  be  paid  by  Fuqua  personally. 
That  the  proceeds  of  said  note  passed  to  the 
credit  of  the  account  of  Rush  for  the  full 
amount  of  the  face  value  thereof,  and  that 
Rush  had  the  benefit  thereof  on  the  account, 
and  that  all  of  these  facts  were  well  known 
and  understood  by  defendant  Rush.  That, 
after  the  execution  of  the  note,  Rush  contin- 
ued to  draw  checks  and  to  incur  the  items 
of  Indebtedness  which  were  charged  upon 
said  account,  and  that  the  checks  and  indebt- 
edness so  charged  not  only  absorbed  the  note, 
but  left  a  large  overdraft  charged  against 
defendant  Rush.  That  numerous  deposits 
were  made  by  Fuqua  to  the  credit  of  the  Im- 
personal accounts  above  referred  to,  subject 
to  the  right  of  plaintiff  to  appropriate  same 
to  the  discharge  of  the  indebtedness  standing 
on  the  books  of  the  bank  against  Rush.  That 
the  bank  did  not  know  what  part  of  the 
funds  held  in  said  impersonal  accounts  be- 
longed to  the  defendants,  or  either  of  them, 
but  was  willing  and  ready  to  account  for 
whatever  might  be  ascertained  to  be  Rush's 
share  of  said  funds  after  the  Indebtedness 
due  to  the  plaintiff  from  Rush  and  the  part- 
nership was  satisfied. 

Plaintiff  further  alleged  that  about  the 
16th  day  of  November,  1907,  it  transferred 
the  amount  standing  on  its  books  in  said 
impersonal  accounts,  amounting  to  about 
$22,000,  to  the  credit  of  said  account  stand- 
ing on  its  books  in  the  name  of  Rush,  intend- 
ing thereby  to   appropriate   said    deposits 


which  had  been  made  In  the,  impersonal  ac- 
counts to  the  payment  of  the  items  charged 
to  said  J,  W..  Rush's  account,  except  interest 
fori  which  it  looked  to  Fuqua  alone,  and  to 
hold  the  remainder  of  said  transfer,  if  any, 
subject  to  settlement  and  distribution  be- 
tween Rush  and  Fuqua,  and  that  the  trans- 
fer should  be  subject  to  the  lights  and  equi- 
ties of  all  the  parties,  to  the  litigation.  At- 
tached to  this  answer  was  a  statement  of 
the  several' Accounts  referred  to.  The  bank 
asked  tbat  Fuqua  be  made  a  party  to  the 
suit,  and  that  an  accounting  be  had  between 
Fuqua  and  Rush  and  between  them  and;  the 
bank,  and  that  an  auditor  be  appointed,  and 
that  the  rights  of  the  parties  as  to  all.  the 
transactions  might  be  fully  determined.  The 
bank  further  alleged  that, ,  fhe  amount  of 
the  funds  which  would  be  due  to  Rush  would 
not  be  sufficient  to  liquidate  or  discharge  the 
overdrafts,  and  that  no  part  of  the  funds  de- 
posited in  said  impersonal  accounts  could 
be  applied  to  the  discharge  of  the  note  sued 
on.  The  court  appointed  an  auditor  who 
made  a  report,  and  upon  trial  by  jury  the 
court  gave  the  jury  a  peremptory  charge,  to 
find  the  following  vecdlqt : 

"We,  the  jury,  find  that  the  intervener,  W. 
8.  Fuqua,  and  the  defendant,  3.  W.  Rush,  were 
partners  in  the  cattle  business  and  the  land 
business  in  controversy;  that  the  amount  of 
funds  ^advanced  by  intervener  through  plaintiff 
for  the  cattle  business  was  $10,458.17 ;  that  the 
receipts  from  cattle  sales  were  $15,305.70,  to 
which  should  be  added  interest  on  the  cattle 
notes  collected  by  intervener  through  said  bank 
amounting  to  $994.60,  making  in  all  $16,300.- 
90;  that  the  net  profits  of  the  cattle  business 
were  $5,842.18,  to  be  divided  equally,  $2,921.06 
to  intervener  and  defendant  each;  that  the 
amount  of  funds  advanced  by  intervener 
through  plaintiff  bank  for  the  land  business  was 
$9,720.00;  that  the  receipts  from  the  land 
sales  were  $32,750.00,  to  which  should  be  added 
interest  collected  on  the  land  notes  hy  inter- 
vener through  plaintiff  bank  $947.81,  making 
in  all  $33,697.81 ;  that  the  profits  of  the  land 
sales  were  $23,997.81  to  be  divided  one-third  to 
the  defendant,  $7,972,60,  and  two-thirds  to  the 
intervener,  $15,985.20;  that  defendant's  total 
profits  land  and  cattle  are  $10,913.66;  that 
defendant  Rush  has  in  his  hands  cattle  proceeds 
amounting  to  $2,881.25,  besides  the  Gid  Jowell 
notes  of  the  face  value  of  $20,000.00,  making 
a  total  of  $22,881.25 ;  that  after  deducting  his 
total  profits  of  $10,913.66  from  said  amount 
there  remains  for  which  he  should  account  to 
the  intervener  $11,967.59;  that  the  amount  of 
the  defendant's  personal  overdraft  on  the  plain- 
tiff with  six  per  cent,  interest  on  each  item  from 
its  date  after  deducting  the  deposit  of  $2,500, 
on  November  8th,  1906,  with  6  per  cent  from 
its  date  is  $10,890.36." 

From  the  judgment  rendered  on  Bald  ver- 
dict the  defendant  Rush  appealed,  and  the 
Court  of  Civil  Appeals  of  the  Seventh  Dis- 
trict reversed  and  remanded  the  cause  for 
a  new  trial.  ,  A  full  statement  off  the  case 
and  the  reasons  6f  said  Ye'versai  will  be  found 
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In  toe  two  opinions  of  the  Court  of  Civil  Ap- 
peals aeo  s^wlraifc,  m),        ."" 

'  .'Such  pther  facts' as  we  deem  essential  to 
be  considered  in  connection  with  the  propo- 
sitions considered  by  vis  will  be  stated  in  the 
opinion.,       .  ','    '         '     ;       .         .     .       ,, 

Opinion,       ... 

As  will  be  seen '  fro*  the1  statement,  the 
atrial  court  gave  the  Jury  a  peremptory  charge 
to  find  that  Rush  and  Ftiqtia  were  partners 
in  the  land  transaction  fend  that  Fuqua  was 
entitled  to  two-thirds  of  Hie  profits  of  said 
'Venture.  '       • ' 

"  [I*]  Tn  determining  whether  this  action  of 
the  court  Was  ahthorfeed  by  the  evidence,  lt< 
Will' only  be  necessary  to  state  the  testimony 
'relied  upon  by  the  defendant  Rttsh.  If  the 
testimony'' offered'' by  him  was  sufficient  to 
'atiffiorize 'a 'finding  that -''the  contract  was 
purely  'executory  and  had  'never  been  execut- 
ed, or  that  the  parties  by- 'mutual  consent  or 
agreement  had  abandoned  or  rescinded  It, 
•then  the!  giving  of  the  peremptory  eharge  was 
Improper,  even  though  all  this  evidence  was 
controverted  by  testimony  offered  by  Fuqua 
and  the  bank.  ...  •     • 

We  do  not  think  it  necessary  to  go' into  the 
oattle  transaction  further;  than  to  say  that 
the  evidence  shows  that  such  a  partnership 
existed,  and  that  the  bank  bad  at  Fuqua's 
direction  paid  numerous  checks  drawn  on  it 
by  Rush,  and  that  all  of  said  sums  so  paid 
Were  charged  on  the  books  of  the  "bank"  to 
Rush  and  there  carried  as  an  overdraft  un- 
til, as  alleged  by  the  bank,  the  items  in  the 
impersonal  accounts  in  the  name  of  "Fuqua- 
Eush  Cattle  Account"  were  transferred  on 
the  books  and  credited  to  -,  the  account  of 
Rush.  Rush  testified  that  he  did  not  know 
how  the  accounts  were  carried  on  the  books 
of  the  bank,  and  that  he  did  not  know  until 
long  after  the  purchase  of  the  land  that  the 
moneys  to  be  advanced  by  Fuqua  in  the  cat- 
tle transaction  had  not  been  in  fact  advanced 
by  him.  He  further  testified  that,  while  he 
had  drawn  on  the  bank  for  money  for  bis 
personal  use,  this  was  done  under  an  agree- 
ment with  Fuqua  that  he  might  do  so,  and 
that  he  should  account  for  the  funds '  so 
drawn. 

With  reference  to  the  land  transaction, 
Rush  testified  that,  before  making  any  con- 
tract for  the  purchase  of  the  land,  he  saw 
Fuqua,  and  that  Fuqua  then  told  him  to  go 
ahead  and  buy  the  land,  and  that  he  would 
have  his  check  for  the  first  payment  paid  by 
the  bank,  and  that  he  (Fuqua)  would  either 
go  in  with  him  In  the  purchase  of  the  land 
and  furnish  all  the  necessary  money  without 
Interest  and  take  two-thirds  of  the  profits 
after  repaying  the  purchase  money,  or  would 
loan  Rush  the  money  to  pay  for  the  land; 
that  under  this  agreement  he  contracted  for 
the  land  at  the  price  of  $0,600  and  gave  a 
check  on  the  bank  for  $960,  which  was  paid 
by  the  bank ;    that  a  short  time  after  con- 


tracting for  the  land  he  saw  Fuqua ;  and 
that  Fuqua  then  directed  him  to  have  the 
deed  made  to,  himself  (Rush)  and  to  instruct 
the  seller  to  send  the  deed,  reciting  a  full 
cash  consideration  to  the  bank,  and  be  would 
pay  for  the  land.  At  the  time  of  this  last 
conversation,  the  written  agreement  set  ont 
in  the  statement  was  prepared  and  signed. 
According  to  Rush's  testimony,  on  the  same 
day  and  about  two  or  three  hours  after  the 
execution  of  the  written  agreement,  and  be- 
fore anj  payment  for  the.  land  had  been 
made  except  the  $960,  he  saw  Fuqua  again, 
and.  that  Fuqua  then  told  him  that  be  had 
decided  that  it  would  be  best  for  Rush  to 
make  a  note  to  the  bank  for  the  money  and 
to  make  it  for  $12,000,  as  Rush  would  need 
a  little  more  money  or  owed  a  little  more,  or 
words  to  that  effect,  and  directed  Rush  to 
secure  the  note  to  the  bank,  by  making  a 
deed  of  trust  on  the  land  purchased  and  a 
section  adjoining  it. 

Rush  testified  that  he  then  told  Fuqua 
that  the  adjoining  section  belonged  to  bis 
wife,  and  that  Fuqua  ,then  said,  "You  sign 
up  a  note  and  deed  of  trust,  and  she  will 
have  to  sign  It  with  you  or.  it  won't  be  any 
account" ;  that  he  acquiesced  In  the  demand 
of  Fuqua;  and  that  Fuqua  then  had  the 
note  for  $12,000  payable  to  the  bank  prepar- 
ed and  also  the  deed  of  trust,  and  both  were 
executed  by  Rush  and  his  wife, .  and  the 
deed  of  trust,  after  being  recorded,  was  with 
the,, note  delivered  to  the  bank.  Rush  tes- 
tified that  the  foregoing  was  all  that  occur- 
red at  that  time.  The  $12,000  proceeds  of 
the  note  was  credited  on  the  account  of  J. 
W.  Rush,  and,  when  the  deed  was  received 
by  the  bank,  the  balance  of  the  purchase 
money  was  paid  by  the  .bank  and  charged  to 
the  account  of  Rush. 

The  books  of  the  bank  show  that  on  April 
6, 1906,  the  date  of  the  execution  of  the  note, 
Rush  had  drawn  on  the  bank  checks  for 
about  $2,500  for  his  personal  account,  which 
were  not  properly  chargeable  to  the  cattle 
partnership,  and  that  these  checks  had  been 
paid  and  charged  to  the  J.  W.  Rush  account. 
Omitting  the  personal  checks  drawn  By  Rush 
for  his  personal  'account,  and  giving  credit 
for  the  funds  deposited  in  the  Fuqua-Rush 
cattle  account,  the  X  W.  Rush  partnership 
account  was  overdrawn  on  April  6, 1906,  only 
about  $1,265;  and,  treating  the  Rush  part- 
nership and  individual  account  as  one,  the 
total  of  the  overdraft,  on  the  day  the  note 
was  executed  was  approximately  $3,900. 
Rush  testified  that  as  he  sold  the  land  he  " 
delivered  all  money  and  notes  received  from 
such  sales  to  Fuqua  and  instructed  him  to 
credit  the  same  on  the  note,  and  that  he 
also  delivered  to  the  bank  $2,500  of  his  in- 
dividual funds  and  directed  that  it  be  cred- 
ited on  the  note.  The  proceeds  of  the  sale 
of  the  land  and  the  $2,500  of  his  individual 
funds  paid  to  the  bank  by  Rush  was  more 
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than  sufficient  to  pay  the .  note.  .  None-  of 
these  payments  were  In  fact  credited  by  the 
bank  on  tbe  note,  but  were  Instead  deposited 
to  the  credit  of  Fuqua-Bush.  land  account, 
and  subsequently  In  1907  were  transferred 
and  credited  to  the  J.  W.  Bush  account. 
Bush  further  testified  that,  when  be  Instruct- 
ed Fuqua  to  credit  the  payments,  on  the 
note,  Fuqua  made  no  objection. 

The  note  remained  in  the  bank  without 
credit  until  the  suit  was  filed,  and  no  demand 
was  ever  made  for  payment  until  a  short 
time  before  the  suit  was  filed  In  tbe  year 
1910. 

The  $20,000  Old  Jowell  notes  were  given  for 
300  acres  of  land  which  was  the  last  sold 
of  the  section  referred  to  in  the,  written  eon- 
tract. 

Bush  testified  that,  when  be  sold  the  200 
acres,  he  requested  a  release  of  tbe  deed  of 
trust,  and  that  Fuaua  agreed  to  send  it  to 
Tulla  where  tbe  land  was  situated*  bat  that, 
the  release  was  sent  with  Instructions  not  to 
deliver  It  unless  the  purebase-money  netea 
received  by  Bush  were  delivered  .to  She  bank, 
tbat  he  protested  against  this,  but  finally  in- 
dorsed tbe  notes  in  order  to  effect  the  sale. 

We  have  omitted  the  testimony  as  to  trans- 
actions after  the  controversy  arose. 

Whether  the  contrsct,  if 'fatty  executed, 
would  have  made  Bush  andFuwa  partners 
as  to  the  land  iltsetf.ls  not  material  to  be 
decided.  Whether  there  was  .to.  be  a  commu- 
nity interest  In  this  land,  or  Bosh  was  to 
hold. the  legal  title  merely  as  tsustee  for  Fu- 
qua and  was  to  receive  a  portion  of  ttie  .prof- 
its, as  seems  to  have  been  decMed  In  con- 
struing a  similar'  contract  In  Mansfield  V. 
Wardlow,  91  8.  W.  889,  to,  we  think,  Imma- 
terial. The  contract  does  evidence  an  agree- 
ment to  engage  in  a  Joint,  adventure  for  prof- 
it and  if  executed  would  have  entitled  the 
parties  to  share  in  the  profits  as  provided 
therein. 

Fuqua  and  the  bank  insist  that  the  written 
agreement  evidences  an  executed  contract  at 
least  on  the  part  of  Fuqua*  and  that  there- 
tore  from  the  time  of  its  execution  it.  was  in 
fact  an  existing  partnership.  Fuqua  and  the 
bank  farther  insist  that  parol  evidence  was 
not  admissible  for  the  purpose  of  showing 
that  the  contract  was  in  fact  not  an  executed 
one.  On  the  other  hand,  Bash  insists  that 
the  contract,  when  read  in  the  light  of  the 
conditions  existing  at  the  time  of  its  execu- 
tion, was  a  mere  executory  agreement  to  en- 
ter into  a  partnership,  and  that  the  evidence 
shows  that  the  same  was  never  in  fact  car- 
ried out,  but  was  by  the  parties  abandoned. 

The  proper  construction  of  this  contract  is, 
we  think,  Important.  Fuqua  and  the  bank 
insist  that  the  contract  was  unambiguous  and 
that  there  is  no  room  for  construction. 

[>]  Looking  at  the  contract  alone,  and  as- 
suming the  recitals  thereof  to  be  true,  the 
contract  is  unambiguous,  and  there  is  no 
room  for  construction.    When,  however,  the 


contract  is  read  in  the  light  of  tbe  situation 
of  the  'parties  and  the  circumstances  as  they 
then  existed,  it  is  apparent  that,  while-  the 
contract  speaks  of  certain  things  as  having 
been  done,  it  must  be  interpreted  as  an 
agreement  to  do  the  things.  It  recites  that 
Bush  has  purchased  the  land  and  that  Fuqua 
has  paid  the  purchase  money.  In  fact,  both 
parties  pleaded,  and  the  evidence  showed, 
that  Bush  had  not  in  fact  purchased  the 
land  and  that  Fuqua  had  not  paid  the  money.: 
Bush  had  contracted  for  the  land  and  Fuqua 
had  in  fact  paid  nothing,  unless  the  payment- 
by  the  bank  of  Bush's  cheek  for  $960  be  con- 
strued as  a  payment  by  Fuqua.  Notwith- 
standing the  contract  read  literally  shows  an 
executed  agreement,  yet  we  think  that  prop- 
erly construed  in  the  light  of  the  evidence  it 
was  purely  executory.  In  other:  words,  it  was 
an  agreement  to  be  executed  by  the  parties 
in  the  future.  The  rule  excluding  parol  evir 
denoe  to  aid  in  the  construction  of  the  con- 
tract does  not  apply  to  this  case,  although; 
the  contract  standing  alone  is  not  ambiguous. 
The  ambiguity  or  uncertainty  as  to  the  mean-. 
ing  of  the  wdrds  used  clearly  appears  in  the 
contract  as  applied  to  tbe  subject-matter  and 
Che  situation  of  the  parties.  "    - 

'Quoting  from  the  case  of  Klueter  v.  Joseph' 
Schllti  Brewing  Co.,  143  Wis.  34f ,  128  If  WV 
43,'32  L.  B.  A.  (N.  S.)  383:  ,     .    . 

"It  seems  to  be  thought  that,  unless  ambiguity 
can  be  discovered  in  the  language  of.  the  paper, 
looking  at  that  only,  it  must,  regardless  of 
circumstances,  be  taken  in  its  literal  sense  as 
expressing  what  the  parties  agreed  to.  "fliere  is 
no  snch  role,  though  it  may  be  there  is  room  for 
one  to  be  misled  in  respect  to  the  matter  as  hi 
reads  the  numerous  discussions  found-  in  the 
books  on  the  subject, unless  he  carefully  notes 
differences  in  situation*  treated. 

"The  very  familiar  rule  is  often  stated  and 
applied,  that  oral  testimony  is  not  admissible 
to  contradict  or  vary  a  written  contract.  It  is 
perfectly  consistent  with  that  other  rule,  like- 
wise often  stated  and  applied,  that  oral  testi- 
mony fs  'admissible  for  the  purpose  of  applying 
the  contract  to  the  subject  with  which  it  deals, 
and,  in  case  of  ambiguity  ■  then  appearing,'  to 
establish  tbe  facts  and  circumstances  under 
which  the.  agreement  was.  made,  ,in  order  that 
the  language  thereof  may  be  read  in  the  light 
of  the  environment  at  the  time  the  parties  chose 
such  language  to  express  their  intention. 

"It  is  Bald  that  when  the  language  of  a  con- 
tract is  plain,  it  is  not  open  to  construction. 
That  is  true  in  a  general  sense,  but,  unless  view- 
ed broadly,  it  does  not  convey  accurately  the 
full  scope  of  the  field  where  rules  for  construc- 
tion are  applicable.  The  words  of  a  contract, 
in  themselves,  may  be  plain,  yet,  when  applied 
to  the  situation  with  which  it  deals,  not  plain, 
the  literal  sense  leading  to  such  unreasonable- 
ness as  to  suggest  that  the  parties  probably 
did  not  so  Intend.  In  so  applying  the  contract, 
oral  testimony  is  generally  necessary  and  per- 
missible to  the  end  that  the  foil  scope  of  the 
situation'  dealt  with  may  be  observed.  As  to 
when  the  language  of  a  contract,  fat  its  literal 
sense,  is  to  be  taken  as  expressing  the  intention 
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of  the  parties,  is  correctly  indicated  by  Yattol's 
rale  which  has  been  often  cited  by  this  and 
other  courts:  'When  the  meaning  is  evident, 
and  leads  to  no  absurd  conclusions,  there  can 
be  no  reason  for  refusing  to  admit  the  meaning 
which  the  words  naturally  present'  Note  the 
language,  'when  the  meaning  is  evident.'  The 
meaning  is  not  evident  when,  if  looking  at  the 
subject-matter,  it  is  so  unreasonable  as  to  ap- 
pear unlikely  that  the  parties  so  intended.  To 
enable  one'  to  read  the  contract  in  the  light  of 
the  subject-matter  and  the  effects  and  conse- 
quences, obviously  evidence  of  facts  and  cir- 
cumstances, not  mere  conversations,  leading 
up  to  and  concurrent  with  the  making  of  the 
contract,  is  often  necessary.  One  of  the  ele- 
mentary rules  found  in  1  Greenl.  Ev.  (16th  Ed.) 
(  286,  and  often  cited  by  this  and  other  courts, 
covers  this  subject.    It  is  phrased  thus: 

"  'As  it  is  a  leading  rule,  in  regard  to  written 
Instruments,  that  they  are  to  be  interpreted 
according  to  their  subject-matter,  it  is  obvious 
that  parol  or  verbal  testimony  must  be  resorted 
to,  in  order  to  ascertain  the  nature  and  quali- 
ties of  the  subject  to  which  the  instrument  re- 
fers. Evidence  which  is  calculated  to  explain 
the  subject  of  an  instrument  is  essentially  dif- 
ferent in  its  character  from  evidence  of  verbal 
communications  respecting  it  Whatever,  there- 
fore, indicates  the  nature  of  the  subject,  is  a 
just  medium  of  interpretation  of  the  language 
and  meaning  of  the  parties  in  relation  to  it, 
and  is  also  a  just  foundation  for  giving  the  in- 
strument an  interpretation  when  considered  rel- 
atively, different  from  that  which  it  would  re- 
ceive if  considered  in  the  abstract' " 

These  principles  have  been  announced  in 
cases  In  this  state.  Watrous'  Heirs  v.  MeKie, 
54  Tex.  69 ;  Haldeman  v.  Chambers,  19  Tex. 
46;  Kingsbury  v.  Carothers  (Civ.  App.)  27  S. 
W.  15  (writ  of  error  refused).  Also  by  many 
other  authorities.  Kauffman  v.  Raeder,  108 
Fed.  171,  47  C.  C.  A.  278,  54  L.  R.  A.  247 ;  6 
R.  G.  L.  836  and  837,  and  cases  cited. 

Read  in  the  light  of  the  situation  of  the 
parties  and  the  circumstances  surrounding 
the  transaction,  In  order  to  give  this  contract 
any  reasonable  Interpretation  we  are  bound 
to  conclude  that  the  true  effect  and  meaning 
of  the  contract  was  that  Rush  was  to  pro- 
cure a  conveyance  of  the  land  to  himself,  and 
that  Fuqua  was  to  repay  to  the  bank  the 
$960  which  had  been  drawn  by  Rush  and  ap- 
plied as  a  first  payment  on  the  land,  and  that 
Fuqua  was  to  pay  the  balance  due  for  the 
purchase  of  the  land.  As  will  be  seen  from 
our  interpretation  of  this  contract,  the  con- 
tract on  Fuqua's  part  was  purely  executory. 
If  it  is  true,  as  .testified  by  Rush,  that  Fuqua 
had  agreed  that  he  would  either  furnish  the 
money  and  take  a  part  of  the  profits  from 
the'  sale  of  the  land,  or  would  have  the  bank 
loan  Rush  the  money,  then  prior  to  the  time 
the  contract  was  signed,  Fuqua  was  under 
no  obligation  to  Rush  to  pay  the  $960  which 
had  been  advanced  by  the  bank.  After  the 
execution  of  the  contract,  Rush  had  nothing 
more  than  Fuqua's  promise  to  pay  the  $960 
to  the  bank  and  Do  advance  the  other  money 
necessary  to  pay  for  th«4and. 


[3]  After  the  execution  of  the  contract,  if, 
as  testified  by  Rush,  Fuqua  demanded  the 
execution  by  Rush  and  his  wife  of  a  note  and 
deed  of  trust  to  the  bank  for  the  purpose  of 
securing  the  moneys  which  Fuqua  had  agreed 
to  advance  and  pay,  and  if  Rush,  as  testified 
by  him,  acquiesced  in  this  demand  and  exe- 
cuted the  note  for  $12,000  to  the  bank,  bear- 
ing 10  per  cent  interest,  we  think  that  these 
facts  standing  alone  would  be  sufficient  to 
authorize  a  finding  that  the  written  contract 
had  been  abandoned  by  mutual  consent. 
Standing  alone,  and  viewed  In  the  light  of  the 
previous  conversations  between  Rush  and 
Fuqua,  a  reasonable  interpretation  of  the 
transaction  is  that  after  the  execution  of  the 
written  contract  Fuqua  determined  that  in- 
stead of  advancing  the  money  he  would,  as 
had  been  previously  suggested,  have  the  bank 
to  loan  Rush  the  money  upon  security,  and 
that  Rush  should  pay  interest  to  the  bank 
and  not  divide  the  profits  with  Fuqua.  There 
are  other  circumstances  which  tend  to  show 
that  Fuqua  did  not  consider  himself  bound  to 
pay  the  bank  the  money  advanced  to  pay  for 
the  land.  The  fact  that  interest  was  by  his 
order  regularly  charged  upon  all  amounts 
drawn  by  Rush — we  say  by  his  order  because 
it  is  shown  that  the  books  were  kept  under 
his  direction — the  fact  that  he  caused  the 
suit  to  be  instituted  against  Rush  alone  for 
the  amount  due  the  bank,  while  if  the  part- 
nership existed,  as  claimed,  a  large  part  of 
this  Indebtedness  was  in  fact  his  own  debt 
to  the  bank,  and  the  writing  by  him  of  a  let- 
ter to  Rush  demanding  payment  of  the  note — 
are  such  circumstances.  Our  conclusion  is 
that,  while  the  evidence  is  not  conclusive  that 
the  executory  agreement  had  been  abandoned, 
the  evidence  clearly  raised  the  Issue,  and  that 
therefore  the  trial  court  erred  in  giving  the 
jury  a  peremptory  charge  to  find  that  Rush 
and  Fuqua  were  partners  in  the  land  trans- 
action. 

[4]  We  are  also  of  opinion  that  if  the 
contract  is  construed,  as  we  have  done,  as 
an  executory  agreement  for  a  joint  adventure 
which  is  but  a  species  of  partnership,  that  if 
Fuqua  after  agreeing  to  furnish  the  neces- 
sary money  failed  to  do  so,  that  Rush  had  the 
right  to  treat  the  contract  as  abandoned  by 
Fuqua,  and  thereafter  Fuqua  would  not  be 
entitled  to  recover  any  part  of  the  profits. 
See  Rowley  on  Partnership,  vol.  2,  §  981,  and 
cases  cited. 

[6]  In  view  of  the  fact  that  this  case  must 
be  reversed,  we  will  say  that  in  our  opinion 
the  testimony  of  Fuqua  to  the  effect  that 
Rush  at  all  times  knew  and  wag  fully  in- 
formed of  the  manner  in  which  the  account 
had  been  carried  on  the  books  of  the  bank, 
and  the  further  testimony  of  Fuqua  to  the  ef- 
fect that  the  execution  of  the  note  and  deed 
of  trust  by  Rush  and  wife  to  the  bank  were 
not  intended  by  him  as  an  abandonment  of 
the  original  agreement,  but  that  it  was  fully 
understood  with  Rush  that  the  money  to  toe 
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advanced  by  Fuqua  under  the  terms  of  the 
contract  would  be  furnished  by  the  bank  up- 
on Rush's  account,  and  that  Fuqua  as  be- 
tween -Rush  and  Fuqua  should  assume  the 
liability  to  the  bank,  raises  an  Issue  of  fact; 
the  issue  being  whether  the  executory  writ- 
ten agreement  had  been  by  the  parties  aban- 
doned. We  have  not  undertaken  to  Bet  out  all 
the  evidence  on  this  Issue,  but  only  enough  to 
show  that  whether  the  contract  had  been 
abandoned  was  a  controverted  ■  issue.  We 
fully  agree  with  the  contention  of  the  bank 
and  Fuqua  that,  where  a  partnership  exists, 
the  mere  failure  of  one  of  the  parties  to  pay 
money  into  the  partnership  under  the  part- 
nership agreement  will  not  work  a  forfei- 
ture of  his  interest  and  a  dissolution  of 
the  partnership.  A  partnership  agreement, 
however,  like  any  other  contract,  may  be 
rescinded  or  abandoned  by  the  parties,  and 
the  fact  of  abandonment  or  rescission  need 
not  be  shown  by  proof  of  an  express  agree- 
ment, but  may  be  implied  from  acts  and 
conduct  of  the  parties  inconsistent  with  an 
Intention  on  their  part  to  .continue  the  con- 
tract, and  this  is  especially  true  of  a  contract 
executory  in  its  nature  and  where  little  or 
nothing  has  been  done  towards  its  perform- 
ance. 6  R.  O.  Ii.  tlfc  Contracts,  |  807,  and 
eases  cited. 

The  Court  of  Civil  Appeals  held  that  the 
verdict  which  we  have  set  out  in  the  state- 
ment of  the  case  and  the  judgment  rendered 
(hereon  did  not  appear  to  be  based  on  the 
cause  of  action  sued  on ;  that  Is,  on  the  note. 
We  do  not  think  It  necessary  to  determine 
this  question ;  but,  as  we  construe  the  bank's 
pleading,  its  suit  was  against  Rush  to  recover 
on  the  note,  and  not  for  any  balance  due  upon 
open  account.  The  defendant  Rush  admitted 
the  execution  of  the  note  and  relied  entirely 
upon  his  plea  of  payment.  Under  these  cir- 
cumstances, the  Issues  made  by  the  pleading 
as  between  the  bank  and  Rush  should  have 
been  tried,  and  It  Is  not  clear  to  us  that  the 
judgment  rendered  was  based  on  these  issues. 
It  seems  to  be  predicated  on  other  issues  in- 
volving a  settlement  of  the  partnership  af- 
fairs as  between  Fuqua  and  Rush. 

It  may  well  be  doubted  whether  Fuqua 
ought  to  have  been  permitted  to  Intervene  in 
this  suit  in  order  to  obtain  an  adjudication 
and  settlement  of  the  partnership  affairs. 
The  confused  condition  of  this  record  is  a 
strong  argument  against  permitting  such  in- 
tervention. The  error,  if  any,  in  permitting 
Fuqua  to  Intervene,  however,  was  not  as- 
signed in  the  Court  of  Civil  Appeals  J  and 
taking  into  consideration  the  fact  that  the 
right  of  Intervention  Is  to  some  extent  discre- 
tionary with  the  trial  court,  and  also  consid- 
ering the  great  lapse  of  time  since  this  suit 
was  filed,  we  think  that  the  plea  of  Interven- 
tion should  not  at  this  late  day  be  dismissed. 
The  right  of  the  bank  In  its  suit  on  the  note 
should  not,  however,  be  confused  with  the 


partnership  settlement  between  Fuqua  and 
Rush.  Under  the  pleading,  the  bank  was  en- 
titled to  recover  against  Rusb  the' amount  of 
the  note  sued  on  less  such  payments  as  had 
been  made,  which  ought  to  have  been  cred- 
ited thereon. 

If  It  should  be  found  upon  another  trial 
that  Fuqua  and  Rush  were  not  partners  as  to 
the  land  transaction,  and  that  Rush  had  in- 
structed Fuqua  or  any  other  authorized  offi- 
cer of  the  bank. to  credit  the  moneys  and 
securities  derived  from  the  sale  of  the  land 
on  the  note  sued  on,  then  such  credit  should 
be  entered  as  of  the  dates  of  the  respective 
payments. 

If,  on-  the-  other  hand,  it  should  be  deter-, 
mined  that  Fuqua  and  Rush  were  partners  in 
the  land  transaction  and  that  there  were  no 
instructions  to  the  bank  to  credit  the  pay- 
ments on  any  particular  debt,  then  the  pay- 
ments made  by  the  firm  of  Fuqua  and  Rush, 
out  of  the  proceeds  of  the  sale  of  the  land 
should  be  credited  on  the  Indebtedness  in- 
curred in  the  land  transaction  /whether  evi-, 
denced  by  note  or  open  account.  Fuqua,  in 
that  event,  as  between  him  and  Rush  should 
be  charged  with  all  principal  and  interest' 
on  moneys  expended  in  the  land  transaction/ 
Rush  should,  of  course,  be  charged  as  be- 
tween the  partners  with  all  partnership  mon- 
ey appropriated  by  him.  If  any  recovery  is- 
had  by  the  bank  on  the  note  sued  on,  it  will 
be,  we  think,  entitled  to  a  lien  on  the  Gld 
Jowell  notes  or  the  proceeds  thereof  to  se- 
cure its  payment. 

[1]  We  think  that  the  contention  of  Rush 
that  Fuqua's  method  of  handling  the  trans- 
action through  the  bank  was  such  a  breach  of 
his  duty  to  the  bank  as  would  prevent  any  re 
covery  by  him  Is  not  sustained  by  the  tea 
timony. 

As  we  read  the  record,  Rush's  testimony  *>  ■ 
to  the  land  transaction  shows  a  loan  by  th* 
bank  to  him  of  the  $12,000  upon  ample  secur- 
ity. Fuqua's  testimony  is  that  the  bank  real- 
ly loaned  the  funds  to  Fuqua  and  Rush, 
transacting  business  In  the  name  of  J.  W 
Rusb,  and  that  as  to  the  bank  both  partners 
were  liable,  but  as  between  the  partners  hit 
was  to  pay  the  debt  He  further  testified 
that  all  the  other  officers  of  the  bank  went 
familiar  with  the  entire  transaction  and 
knew  that  while  his  name  did  not  appear 
that  he  was  in  fact  a  partner  and  was  Habit? 
to  the  bank.  We  have  been  cited  to  no  lavr 
which  prohibits  this  transaction  in  either 
form. 

[7]  Other  questions  Involved  In  this  cane 
will  probably  not  arise  on  another  trial.  We 
will,  however,  say  that  In  the  settlement  of 
the  partnership  affairs  uncollected  notes  and 
accounts  should  not  be  treated  as  money  and 
charged  to  either  party.  The  court  under  its 
equity  powers  can  provide  for  the  collection 
or  sale  of  the  notes  and  the  proper  distri- 
bution of  the  proceeds. 

Our  conclusion  is,  and  we  advise,  that  the 
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judgment  of  the  Court  of  CMl  Areata  re- 
versing and  remanding  this  case  for  a  new 
trial  should  be  affirmed,  and  that  the  case 
be  remanded  to  the  trial  court  for  further 
proceedings  not  Inconsistent  with  this  opinion. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  Is 
adopted  and  will  be  entered  as  the  judgment 
of  the  Supreme  Court.  "We  approve  the  hold- 
ing on  the  question  discussed. 


CHARLES  CLARKE  ft  CO.  v.  MANNHEIM 
INS.  CO.    (No.  2083.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
April  2,  1919.) 

1.  Insurance  o)=»40S— "Peril  or  the  Sea." 

Generally,  any  loss  or  injury  is  occasioned 
by  a  peril  of  the  sea  which  has  for  its  proximate 
cause  the  fortuitous  action  of  the  sea,  operating 
either  singly  or  in  conjunction  with  other  ele- 
ments or  causes,  or  is  peculiar  to  transporta- 
tion by  vessels  supported  by  the  sea  or  its 
buoyancy. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Perils 
of  the  Sea.] 

2.  Insurance  «=>40B— "Prril  or  the  Ska." 

Loss  or  damage  occasioned  by  natural  deter- 
ioration or  decay,  or  by  ordinary  wear  and  tear 
of  the  vessel,  are  not  within  the  term  "perils  of 
the  sea." 
8.  Insurance  «J=»416— Unseaworthiness. 

Any  loss  proximately  caused  by  unseat 
worthiness  of  the  vessel  at  the  time  of  leaving 
port  is  not  a  loss  by  peril  of  the  sea. 

4.  Insurance  «3=»403—  "Peril  of  the  Sea." 

Where  the  loss  or  damage  is  from  causes  in- 
dependent of  the  sea  or  its  action,  or  is  not  pe- 
culiar to  navigation,  it  1b  not  by  a  peri]  of  the 
sea;  in  other  words,  the  peril  must  be  one  "of 
the  sea,"  and  not  merely  one  occurring  "on  the 
sea." 

5.  Insurance  «=»418— Marine  Insurance— 
Proximate  Cause  or  Loss. 

Tie  co-operation  of  other  causes  will  not 
prevent  the  loss  or  damage  from  being  one  by 
perils  of  the  sea. 

6.  Insurance  «=»416— Negligence  or  Own- 
er or  Agent. 

A  loss  or  damage  is  not  prevented  from  be- 
ing one  by  perils  of  the  sea  by  the  co-operation 
of  such  other  causes  as  acts  or  omissions  of  the 
owner  or  his  agent  amounting  to  negligence, 
but  not  amounting  to  fraud  or  design. 

7.  Insurance  €=»416— Marine  Insurance— 
Negligence  op  Owner  or  Agent. 

The  protection  of  marine  insurance  embrac- 
es, in  the  absence  of  a  contrary  stipulation,  loss- 
es arising  from  negligence  of  the  owner  or  his 
agent,    if  contributed    to    by    a    peril   Insured 


8.  Insurance'  <J=»416— Mabiwx  '  Insurance— 
Negligence  or  Crew. 
Where  a  vessel  listed  and  sank  while  in  har- 
bor because  a  watchman  neglected  to  close  a 
sea  cock  opened  to  take  in  water  for  use  in 
boilers,  the  accident  was  one  of  the  perils  of  the 
sea,  and  a  marine  instance  company  was  liable 
under  its  policy  for  the  expense  of  raising  and 
repairing  the  vessel. 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District 

Action  by  Charles  Clarke,  doing  business 
under. the  name  of  Charles  Clarke  ft  Co., 
against  the  Mannheim  Insurance  Company. 
Judgment  was  rendered  for  plaintiff,  which 
was  reversed  and  rendered  for  defendant 
by  the  Court  of  Appeals,  167  S.  W.  291,  and 
the  plaintiff  brings  error.  Judgment  of  the 
Court  of  Civil  Appeals  reversed,  and  judg- 
ment of  the  trial  court  affirmed. 

James  B.  ft  Charles  J.  Stubbs,  of  Galves- 
ton, for  plaintiff  in  error. 

Wm.  B.  Lockhart  and  W.  T.  Armstrong, 
both  of  Galveston,  for  defendant  in  error. 

McCLENDON,  J.  The  plaintiff,  Charles) 
Clarke,  doing  business  under  the  name  of 
Charles  Clarke  ft  Co.,  brought  this  suit  against 
the  defendant,  Mannheim  Insurance  Com- 
pany, upon  a  policy  of  marine  insurance  as- 
suring the  plaintiff  against  all  damage,  etc, 
during  the  life  of  the  policy,  occasioned  to 
"the  good  tug  called  Seminole,"  while  in 
"the  Gulf  waters  of  the  United  States  be- 
tween Key  West,  Florida,  and  the  mouth  at 
the  Rio  Grande  Del  Norto,  both  inclusive," 
"against  the  adventures  and  perils  of  the 
harbors,  bays,  sounds,  seas,  rivers  and  other 
waters  as  above  named."  The  plaintiff  re- 
covered in  the  trial  court,  but  this  judgment 
was  reversed  and  rendered  by  a  majority  of 
the  Court  of  Civil  Appeals  (167  S.  W.  291), 
that  court  holding  that  the  damages  sought 
to  be  recovered  were  not  within  the  risk: 
covered  by  the  policy,  in  that  they  were] 
not  occasioned  by  "adventures  and  perils  of 
the  harbors,  bays,  sounds,  seas,  rivers  and 
other  waters."  The  main  question  for  our 
determination  and  the  one  upon  which  writ 
of  error  was  granted,  Is  the  correctness  of 
this  holding  of  the  Court  of  Civil  Appeals. 

The  theory  upon  which  plaintiff  sought  re- 
covery and  upon  which  the  jury  were  war- 
ranted, under  the  charge  of  the  court,  In  re- 
turning a  verdict)  for  plaintiff,  was  that 
the  loss  to  the  vessel  was  occasioned  in  the 
following  manner:  The  tug  Seminole  was 
engaged  generally  In  towing  barges  loaded 
with  ties  between  various  Gulf  ports.  At 
the  time  of  the  accident  complained  of  she 
was  lightering  lumber  from  Morgan  City,  La., 
which  is  a  port  situated  18  miles  north  of; 
the  mouth  of  the  Atchafnlaya  river,  to  a 
schooner  anchored,  in  the  Gulf  some  40  miles 
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distent  from  Morgan  City.  About 10:30  p. 
m.  on  the  night  of  January  13,  1910,  the  tag 
arrived  at  Morgan  City  and  tied  up  for  the 
night  alongside  another  boat,  the  Alarm. 
The  latter  was  a  stern  wheeler,  some  97  feet 
In  length,  and  was  moored  against  Market 
wharf,  headed  up  stream.  The  Seminole  was 
moored  against  the  Alarm,  headed  down 
stream;  its  port  Bide  towards  the  port  side 
of  the  Alarm.  It  was  made  faBt  to  the  Alarm 
by  three  ties  or  ropes. 

While  the  evidence  Is  not  free  from  con^ 
filet,  it  is  sufficient,  we  think,  to  warrant  the 
conclusion  that  the  free  board  of  the  Alarm, 
was  lower  than  the  free  board  of  the  Seminole 
at  the  points  of  contact  between  the  two 
vessels  so  that  the  deck  or  guard  rail. of  the 
latter  projected  over  the  deck  of  the  former. 
The  Seminole  was  due  to  leave  the  port  at  3 
o'clock  the  following  morning.  The  Seminole 
had  originally  been  a  coal  burner,  its  bunkers 
being  located  on  each  side  of  the  vessel, 
trot  later  the  vessel  was  converted  into  an 
oil  burner,  and  these  bankers  were  converted 
Into  fresh  water  tanks  for  the  purpose  of 
supplying  the  boiler  of  the  engine.  These 
tanks  were  each  about  IS  feet  long,  with  a 
mean  width  of  44a  feet,  and  extended  from  the 
bottom  of  the.  vessel  up  to  the  under  side  of 
the  deck.  The  hull  of  the  vessel  formed  the 
outer  side  of  each  tank.  The  height  of  the 
tanks  was  approximately  7  feet.  These 
tanks  were  filled  by  means- of  a  sea  cock  ex- 
tending through  the  bottom  of  the  tug,  with 
cut-offs  so  arranged  that  either  or  both  of 
the  tanks  could  be  filled  by  a  gravity  flow 
from  the  outside.  About  11:30  p.  m.  on  the 
night  In  question  orders  were  given  to  fill  the 
port  tank.  It  was  the  custom  to  fill  this 
tank  first,  on  account  of  the  fact  that  the 
machinery  of  the  vessel  was  so  placed  that 
more  weight  -was  thrown  to  starboard.  It 
was  also  in  evidence  that  the  starboard  tank' 
already  had  some  water  In  it,  but  the  port 
tank  was  empty.  The  orders  were  to  fill 
the  port  tank  to  the  same  capacity  as  that 
of  the  starboard,  and  then  to  cut  off  the  water 
entirely.  At  12  o'clock  midnight  all  the  crew 
retired  except  one  Taylor,  who  was  left  on 
duty  as  watchman,  and  who  was  instructed 
to  close  the  sea  cock  when  enough  water  had 
been  admitted  to  the  port  tank.  Shortly  after 
12  o'clock  Taylor  lay  down  with  his  head  on 
a  steam'  pipe,  smoking  a  cigarette,  and  soon 
went  to  sleep.  Later  he  waked  up,  lighted 
another  cigarette,  and  again  went  to  sleep. 
About  2  o'clock  a.  m.  the  crew  were  awakened 
by  a  sudden  list  of  the  Seminole  to  port,  and 
upon  awaking  they  found  the  water  was 
rushing  into  the  hold  of  the  vessel  over  the 
port  guard  rail.  The  crew  had  barely  suffi- 
cient time  to  get  off  of  the  Seminole  onto  the 
Alarm  before  the  vessel  sank,  stern .  first, 
in  60  feet  of  water.  The  vessel  was  after- 
wards raised,  and  the"  damage  claimed  is 
the  -cost  of  raising  and  repair. 
210  S.W.— 34 


.  Plaintiffs  theory  was  that  the  flow' of  the 
water  Into  the  port  tank  caused  the  vessel 
to  list  until  its  port  guard  rail  rested  and 
became  hung  on  the  deck  of  the  Alarm;  that 
the  water  continued  to  flow  Into  the  port 
tank  until  the  weight  on  the  port  side  became 
so  great  that  the  list  of  both  vessels  gauged 
the  Seminole  to  slide  off  of  the  Alarm  with : 
a  sudden  plunge,  the  momentum  of  which ' 
submerged  the  port  guard  rail  and  caused 
the  water  to  flow  over  the  port  side  of  the 
vessel  and  thereby  sink  it.  The  evidence, 
we  think,  Is  sufficient  to  sustain  this  con- 
tention. The  majority  of  the  Court  of  Civil 
Appeals  held  that  under  this  state  of  facts 
the  Injury  to  the  vessel  was  not  caused  by 
an  adventure  or  peril  of  the  sea,  but  from 
the  negligence  of  the  watchman  In  going 
to  sleep  with  the  sea  cock  open  admitting  tie 
water  into  the  port  tank. 

[1-1]  The  question  here  presented,  namely, , 
whether  the  loss  occasioned  to  the  tug  came 
within  the  meaning  of  the  terms  of  the  policy, 
as  being  from  a  peril  of  the  sea,  is  not  free 
from  difficulty.  The  courts  of  America  and 
England  have  frequently  had  to  consider 
what  is  a  peril  of  the  sea,  as  that  term  is 
used  both  in .  policies  of  marine  Insurance 
and  in  bills. of  lading  and  charter  parties. 
But  to  quote  from  a  well-considered  note  in 
Annotated    Cases : 

"Compared  with  the  large  number  of  cases 
in  which  the  question  has  arisen  Whether  a 
particular  loss  was  caused  by  a  peril  of  the 
sea,  within  the  meaning  of  a  policy  of  marine  in- 
surance, but  few  attempts  have  been  made  to 
define  the  term  'perils  of  the  sea'  as  used  in  this 
connection.  It  is  undoubtedly  true  that  the 
purpose  of  the  policy  of  insurance  against  the 
perils  of  the  sea  is  protection  against  contingen- 
cies and  against  possible  dangers,  and  such  a 
policy  does  not  cover  a  loss  for  injury  which 
must  inevitably  take,  place  in  the.  ordinary 
course  of  things."    Ann.  Cas.  1012D,  1038. 

Without  presuming  to  lay  down  any  gener- 
al deflnltion  of  the  term  "peril  of  the  sea," 
as  applied  to  all  circumstances  that  may 
arlsev  we  think  the  following  general  prin- 
ciples may  be  deduced  from  the.  various 
decisions  upon  the  subject:  Any  loss  or  in- 
jury is  occasioned  by  a  peril  of  the  sea  whleh 
has  for  Its  proximate  cause  the  fortuitous 
action  of  the  sea,  operating  either  singly  or 
in  conjunction  with  other  elements  or  causes, 
or  Is  peculiar  to  transportation  by  vessels 
supported  by  the  sea  or  its  buoyancy,  sub- 
ject to  the  following  well-defined  limitations : 

(1)  Loss  or  damage  occasioned  by  natural  de- 
terioration or' decay,  or  by  ordinary  wear  and 
tear  of  the  vessel,  are  not  within  the  term 
"perils  of  the  sea." 

(2)  Whether  expressed  in  the  contract  of  in- 
surance or  carriage  or  not,  there  is  an  implied 
warranty  that  the  vessel  is  seaworthy ;  that  is, 
that  she  1b  so  constructed,  manned,  supplied, 
equipped,  and  in  such  condition  of  repair  as  to 
be  able  reasonably  to  perform'  the  service  in 
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which  ihe  fa  engaged;  from  which  It  follows 
that  any  loss  proximately  caused  by  unsea- 
worthiness of  the  vessel  at  the  time  of  leav- 
ing port  is  not  a  loss  by  peril  of  the  sea. 

(3)  As  a  corollary  to  the  general  statement 
above,  where  the  loss  or  damage  is  from  causes 
independent  of  the  sea  or  its  action,  or  is  not 
peculiar  to  navigation,  it  is  not  by  a  peril  of 
the  sea ;  In  other  words  the  peril  must  be  one 
"of  the  sea"  and  not  merely  one  occurring  "on 
the  sea." 

(4)  The  co-operation  of  other  causes  will  not 
prevent  the  loss  or  damage  from  being  one  by 
perils  of  the  sea;  and  this  is  true  even  where 
the  contributing  causes  are  acts  or  omissions 
of  the  owner  or  his  agent  amounting  to  negli- 
gence, but  not  amounting  to  fraud  or  design. 

[7]  These  general  principles  are  applied 
without  distinction  both  to  policies  of  marine 
insurance  and  to  contracts  of  carriage,  with 
the  exception  that  a  common  carrier  by  wa- 
ter, equally  with  other  common  carriers,  can- 
not, at  least  under  the  American  decisions, 
contract  against  liability  for  its  own  or  its 
agent's  negligence,  and  when  such  negligence 
Is  a  contributing  cause  of  the  loss  or  damage, 
liability  Is  not  defeated  even  though  a  peril 
of  the  sea  Is  also  a  contributing  cause.  On 
the  other  hand,  protection  of  marine  Insur- 
ance embraces,  In  the  absence  of  a  contrary 
stipulation,  losses  arising  from  such  negli- 
gence, If  contributed  to  by  a  peril  Insured 
against.  Our  investigation  discloses  that 
when  the  loss  may  be  fairly  attributable  to 
a  peril  of  the  sea  as  one  of  Its  contributing 
causes,  the  authorities  are  uniform  that  negli- 
gence of  the  owner  or  his  agent  is  not  a 
proper  subject  of  Inquiry. 

[8]  In  the  leading  case  of  Waters  v.  In- 
surance Co.,  11  Pet.  213,  9  L.  Ed.  691,  which 
was  decided  by  the  Supreme  Court  of  the 
United  States  in  1887,  Judge  Story,  speaking 
for  the  court,  quotes  from  Lord  Tentorden  in 
Walker  v.  Maltland,  5  Bam.  &  Aid.  174: 

"No  decision  •  •  •  can  be  cited,  where- 
in such  a  case  [the  loss  by  a  peril  of  the  sea], 
the  underwriters  had  been  held  to  be  excused  in 
consequence  of  the  loss  having  been  remotely 
occasioned  by  the  negligence  of  the  crew.  I  am 
afraid  of  laying  down  any  such  a  rule.  It  will 
introduce  an  infinite  number  of  questions,  as  to 
the  quantum  of  care,  which,  if  used,  might  have 
prevented  the  loss.  Suppose,  for  instance,  the 
master  were  to  send  a  man  to  the  masthead  to 
look  out,  and  he  falls  asleep,  in  consequence  of 
which  the  vessel  runs  upon  a  rock,  or  is  taken 
by  the  enemy;  in  that  case  it  might  be  argued, 
as  here,  that  the  loss  was  imputable  to  the  neg- 
ligence of  one  of  the  crew,  and  that  the  under- 
writers are  not  liable.  Those,  and  a  variety  of 
other  such  questions  would  be  introduced,  in 
case  our  opinion  were  in  favor  of  the  under- 
writers." 

Commenting  upon  this  quotation,  Judge 
Story  said: 

"His  lordship  might  have  stated  the  argu- 
ment from  inconvenience,  even  in  a  more  gener- 
al form.    If  negligence  of  the  master  or  crew 


were  under  such  circumstances  a  good  defense, 
it  would  be  perfectly  competent  and  proper  to 
examine  on  the  trial  any  single  transaction  of 
the  whole  voyage,  and  every  incident  of  the 
navigation  of  the  whole  voyage,  whether  there 
was  due  diligence  in  all  respects,  in  hoisting 
or  taking  in  sail,  in  steering  the  course,  in  trim- 
ming the  ship,  in  selecting  the  route,  in  stopping 
in  port,  in  hastening  or  retarding  the  opera- 
tions of  the  voyage;  for  all  these  might  be  re- 
motely connected  with  the  loss.  If  there  had 
been  more  diligence,  or  less  negligence,  the  peril 
might  have  been  avoided  or  escaped,  or  never 
encountered  at  all.  Under  such  circumstances, 
the  chance  of  a  recovery  upon  a  policy  for  any 
loss,  from  any  peril  insured  against,  would  of 
itself  be  a  result  of  no  inconsiderable  hazard." 

The  following  decisions  are  illustrative  of 
the  principles  we  have  set  forth  above: 

In  the  case  of  Orient  Ins.  Co.  v.  Adams, 
123  U.  S.  67,  8  Sup.  Ct  68,  31  I/.  Ed.  63, 
which  was  a  suit  upon  a  marine  policy 
of  insurance  insuring  against  the  perils 
of  the  sea,  lakes,  rivers,  canals,  eta,  the  facts 
were  that  a  boat,  operating  on  the  Ohio  river, 
drifted  over  a  fall  and  was  stranded.  Dur- 
ing the  course  of  the  voyage  a  part  of  the 
machinery  of  the  vessel  had  become  deranged, 
and  it  put  Into  Louisville  for  repairs.  In 
order  to  make  the  repalre,  it  was  necessary 
to  blow  off  the  steam  from  the  boiler.  On 
leaving  the  dock,  the  master  negligently 
failed  to  ascertain  that  there  was  a  sufficient 
head  of  steam  to  navigate  the  vessel  and 
gave  the  signal  to  let  go  the  boat.  It  was 
shown  that  this  order  was  given  In  direct  vio- 
lation of  a  custom  that  before  giving  the  or- 
der the  master  should  Inquire  of  the  engineer 
as  to  the  condition  of  the  steam,  and  await 
his  reply  before  giving  the  order  to  let  go. 
The  vessel  was  then  In  a  position  to  be  carried 
over  the  fall  by  the  current,  If  she  was  let 
go  without  sufficient  steam,  which  she  did  not 
have.  The  loss  of  the  vessel  by  being  carried 
over  the  fall,  under  these  circumstances,  was 
held  to  be  a  peril  insured  against.  The  trial 
court  instructed  the  Jury  that  the  mere  fault 
or  negligence  of  the  captain  of  the  vessel,  by 
which  It  was  drifted  into  the  current  and 
drawn  over  the  fall,  would  not  constitute 
a  defense  to  the  policy,  unless  the  Jury 
should  be  satisfied  that  the  captain  acted 
fraudulently  or  willfully  with  design  in 
doing  so.  This  charge  was  complained  of, 
but  it  was  held  to  correctly  state  the  law. 
In  so  holding  the  court  say: 

"The  court  proceeded  upon  die  ground  that, 
if  the  efficient,  and  therefore  proximate,  cause 
of  loss  was  a  peril  of  the  river,  the  company 
could  not  escape  liability  by  showing  that  the 
loss  was  remotely  caused  by  mere  negligence  in 
not  ascertaining,  before  giving  the  signal  to  let 
the  vessel  go,  that  she  had  steam  enough  for  her 
proper  management.  The  court  committed  no 
error  in  so  ruling." 

In  arriving  at  this  conclusion,  the  court 
quote   with   approval   from    Insurance   Co. 
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y.  Lawrence,  88  U.  S.  (10  Pet)  617,  9  L.  Ed. 
512,  as  follows: 

"A  loss  by  fire,  occasioned  by  the  mere  fault 
and  negligence  of  the  assured,  or  his  servants  or 
agents,  sad  without  fraud  or  design,  is  a  loss 
within  the  policy,  upon  the  general  ground  that 
the  fire  is  the  proximate  cause  of  the  loss,  and 
also  upon  the  ground  that  the  express  excep- 
tions in  policies  against  fire  leaves  this  within 
the  scope  of  the  general  terms  of  such  policy." 

The  following  Is  also  quoted  with  approval 
from  Waters  v.  Insurance  Co.,  II  Pet  224, 
9  I*  Ed.  691,  which  quotation  relates  to  the 
former  decision  in  Insurance  Co.  v.  Law- 
rence: 

"The  court  then  thought  that  in  marine  poli- 
cies, whether  containing  the  risk  of  barratry  or 
not,  a  loss  whose  proximate  cause  was  a  peril 
insured  against,  is  within  the  protection  of  the 
policy,  notwithstanding  i,t  might  have  been  oc- 
casioned remotely  by  the  negligence  of  the 
master  and  mariners." 

-  -  Again  In  the  case  of  Steamship  Co.  v.  In- 
surance Co.,  129  U.  8.  397,  9  Sup.  Ct  469,  32 
L.  Ed.  788,  the  same  court  held  that  strand- 
ing of  a  vessel  caused  by  negligence  of  the 
master,  la  not  taking  proper  hearings  or  any 
bearings  at  all,  was  by  a  peril  of  the  sea, 
as  that  term  Is  used  In  a  policy  of  marine  in- 
surance. In  that  case  there  Is  no  question 
bnt  that  the  negligence  of  the  master  was  the 
direct,  proximate,  and  Immediate  cause  of 
the  stranding,  as  those  terms  are  generally 
understood  in  negligence  cases.  We  quote  the 
following  from  the  decision  in  that  case: 

"Collision  or  stranding  is,  doubtless,  a  peril 
of  the  seas;  and  a  policy  of  insurance  against 
perils  of  the  sea  covers  a  'loss  by  stranding  or 
collision,  although  arising  from  the  negligence 
of  the  master  or  crew,  because  the  insurer  as- 
sumes to  indemnify  the  assured  against  losses 
from  particular  perils,  and  the  assured  does 
not  warrant  that  his  servants  shsll  use  due 
care  to  avoid  them.  General  Ins.  Co.  v.  Sher- 
wood, 14  How.  [56  C.  S.]  351,  864,  866  [14  L. 
Ed.  452];  Orient  Ins.  Co.  v.  Adams,  123  U. 
S.  67,  73  [8  Sup.  Ct.  68,  81  L.  Ed.  63,  66]; 
Copeland  v.  New  England  Ins.  Co.,  2  Met  432, 
448-150.  But  the  ordinary  contract  of  a  car- 
rier does  involve  an  obligation  on  his  part  to 
use  due  care  and  skill  in  navigating  the  vessel 
and  carrying  the  goods ;  and,  as  is  everywhere 
held,  an  exception,  in  the  bill  of  lading,  of 
perils  of  the  sea  or  other  specified  perils  does 
not  excuse  him  from  that  obligation,  or  exempt 
him  from  liability  for  loss  or  damage  from  one 
of  these  perils,  to  which  the  negligence  of  him- 
self or  his  servants  has  contributed!  New  Jer- 
sey Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
[47  V.  S.]  344  [12  L.  Ed.  465];  U.  S.  Exp. 
Co.  ▼.  Kountze,  8  Wall  [73  C.  S.]  341  [19 
Ia  Ed.  457] ;  Western  Transp.  Co.  v.  Downer, 
11  WalL  [78  U.  S.]  129  [20  L.  Ed.  160] ;  Grill 
v.  General  Iron  Screw  Collier  Co..  L.  R.  1 
O.  P.  600,  and  L.  R.  3  C.  P.  476 ;  The  Zantho 
[L.  R]  12  App.  Cas.  503,  610,  SltL.n 

In  Steamship  Co.  v.-  Bennett,  207  Fed.  510, 
125  C.  C  A  172,  it  was  held  that  where  a 


lighter,  which  was  being  towed  by  a  gaso- 
line engine,  struck  on  the  banks  of  a  creek, 
although  this  was  caused  by  the  negligence 
of  the  crew  towing  the  boat,  the  loss  came 
within  the  risk  in  a  policy  Insuring  against 
perils  of  the  sea,  etc. 

In  Steamship  Co.  v.  Insurance  Co.,  204 
Fed.  255,  122  C.  C.  A  523,  the  vessel  became 
unmanageable  by  reason  of  the  stripping  of 
the  blades  of  Its  propeller,  which  rendered 
the  vessel  unmanageable  and  occasioned  the 
loss  for  which  recovery  was  sought.  The 
cause  of  the  breaking  of  the  propeller  ap- 
pears to  have  been  unknown,  but  it  was 
shown  that  some  of  the  blades  of  the  pro- 
peller bad  broken  before  arriving  at  a  cer- 
tain port  where  repairs  might  have  been 
made,  and  the  stripping  of  the  remaining 
blades  was  no  doubt  due  to  this  failure  to 
repair  the  other  blades,  and  was  no  doubt 
negligence  on  the  part  of  the  master  of  the 
vessel.  The  loss  occasioned  was  held  to  be 
a  peril  of  the  sea,  and  In  so  holding  the 
court  say: 

"It  is  the  object  of  Insurance  to  protect  own- 
ers, among  other  things,  against  the  negligence 
of  their  servants." 

Insurance  Co.  v.  Monarch,  99  Ky.  578,  86  S. 
W.  563,  was  decided  by  the  Court  of  Ap- 
peals of  Kentucky  In  1890.  In  that  case  a 
vessel  employed  In  river  navigation  sank 
from  causes  entirely  unknown  and  unex- 
plained, yet  the  evidence  Introduced  tended 
strongly  to  show  that  the  captain  was  neg- 
ligent It  was  there  held  that  the  sinking 
of  the  -vessel  was  a  peril  of  the  river,  and 
that  negligence  of  the  master  or  crew  <  con- 
stituted no  defense. 

In  Insurance  Co.  v.  Packet  Co.,  69  Miss. 
208,  13  South.  254,  30  Am.  St  Rep.  537, 
which  was  a  suit  upon  a  policy  of  marine 
insurance,  Insuring  against  perils  of  rivers, 
etc.,  the  loss  was  occasioned  to  part  of  a 
cargo  of  cotton  which  fell  Into  the  river 
under  the  following  circumstances:  In  the 
course  of  the  transportation,  the  cargo  had 
to  be  transferred  from  one  boat  to  another. 
In  the  process  of  unloading  the  cotton  was 
entirely  removed  from  one  side  of  the  boat 
leaving  the  other  side  so  heavily  laden  that 
the  vessel  suddenly  listed,  throwing  the  cot- 
ton into  the  river.    It  was  held  that: 

"The  injury  to  the  cotton  by  water  of  the 
river,  into  which  it  was  thrown  by  a  mishap 
to  the  boat  was  a  peril  of  the  river  within  the 
terms  of  the  policy;  and,  if  it  be  true  that 
the  careening  of  the  boat  resulted  from  negli- 
gence in  unloading,  the  insurer  is  liable. 
*  *  *  He  immediate  cause  of  Injury  to  the 
cotton  was  water  of  the  river.  That  it  got  into 
the  river  because  of  some  carelessness  or  un- 
skillfulness  of  those  engaged  in  unloading  does 
not  relieve  the  insurer  from  liability.  To  relieve 
from  liability  because  of  the  acts  of  the  master 
or  crew,  there  must  be  want  of  good  faith  and 
honesty  •  of  purpose.  *  *■■  *  On  this  subject 
there  is  no  difference  between  marine  and  other 


Digitized  by 


Google 


632. 


:2io  southwestern  reporter 


(lex. 


insurance.  Whatever  diversity  of  view  on  this 
question  once  existed,  it  is  now  firmly  settled  in 
England  and  America,  as  stated  above.  'Where 
a  peril  of  the  sea  is  the  proximate  cause  of  a 
loss,  the  negligence  which  caused  that  peril  is 
not  inquired  into.' " 

The  case  of  Hamilton  v.  Pandorf,  which 
may  be  considered  one  of  the  leading  cases, 
at  least  in  England,  upon  the  question  at 
issue,  involved  the  construction  of  a  bill  of 
lading  covering  a  cargo  of  rice,  which  ex- 
empted the  shipper  from  loss  occasioned  by 
perils  of  the  sea.  The  rice  was  damaged  by 
sea  water  flowing  by  gravity  into  the  boat 
through  holes  eaten  by  rats  in  a  lead  pipe 
connecting  a  bathtub  with  the  sea.  There 
was  no  negligence  on  the  part  of  the  car- 
rier. In  the  trial  court,  it  was  held,  that  the 
loss  was  occasioned  by  a  peril  of  the  sea, 
and  came  within  the  excepted  risk.  16  L. 
R.  Q.  B.  SD.  629.  On  appeal  to  the  Appel- 
late Division,  this  decision  was  reversed. 
17  h.  R.  Q.  B.  D,  670i  The  Hoose  of  Lords, 
however,  reversed  the  latter  decision  and 
affirmed  the  Judgment  of  the  trial  court.  12 
L.  R.  App.  Cas.  518. 

It  was  urged  in  that  case  and  it  was  held 
by  the  Court  of  Appeals  that  the  damage 
by  sea  water  was  not  to  be  considered  a 
cause  at  all,  but  merely  an  effect  produced 
by  the  gnawing  of  the  hole  in  the  pipe  by 
the  rats,  To  quote  the  exact  language  of 
the  learned  Master  of  the  Rolls: 

"If  rats  gnaw  through  a  pipe  and  let  the 
water  in,  nevertheless,  as  the  rats  are  the 
cause,  and  the  sea  is  not,  and  the  letting  in  of 
the  sea  water  is  only  an  effect  of  the  causey 
the  real  effective  cause  being  the  rats,  what  the 
rats  do  is  not  damage  caused  by  perils  of  the 
sea.  I  think,- myself,  the  cases  would  make  it 
doubtful,  even  in  a  policy  of  insurance,  whether 
it  ought  not  to  be  held  that  where  rats  gnaw 
through  the  planks  of  the  ship,  the  act  is  so 
closely  immediate  that  the  coming  in  of  the  sea 
water  should  be  treated  not  as  a  cause  at  all, 
but  as  an  effect,  so  that  even  in  that  case  there 
would  be  causa  proxima  as  well  as  causa  caim- 
ans; but  this  is  a  matter  which  we  need  not 
determine  on  the  present  occasion,  and  which 
must  remain  open  until  the  point  is  raised." 

In  reversing  this  decision  the  Lord  Chan- 
cellor says: 

"One  of  the  dangers  which  both  parties  to  the 
contract  would  have  in  their  mind  would,  I 
think,  be  the  possibility  of  the  water  from  the 
sea  getting  into  the  vessel,  upon  which  the  ves- 
sel was  to  sail  in  accomplishing  her  voyage, 
it  would  not  necessarily  be  by  a  storm,  the  par- 
ties have  not  so  limited  the  language  of  the  con- 
tract; it  might  be  by  striking  on  a  rock  or  by 
excessive  heat  so  as  to  open  some  of  the  upper 
timbers;  these  and  many  more  contingencies 
that  might  be  suggested  would  let  the  sea  in, 
but  what  the  parties,  I  think,  contemplated  was 
that  any  accident  (not  wear  and  tear,  or  nat- 
ural decay)  should  do  damage  by  letting  the  sea 
into  the  vessel,  that  that  should  be  one  of  the 
thing*  contemplated  by  the  contract.    A  subtle 


analysis  of  all  the  events  which  led  up*  to  and 
in  that  sense  caused  a  thing  may  doubtless  re- 
move the  first  link  in  the  chain  so  far  that 
neither  the  law  nor  the  ordinary  business  of 
mankind  can  permit  it  to  be  treated  as  a  eaose 
affecting  the  legal  rights  of  the  parties  to  a 
suit  In  this  case,  the  existence  of  the  rats  on 
board,  their  thirst,  the  hardness  of  their  teeth, 
the  law  of  gravitation,  which  caused  the  water 
to  descend  upon  the  rice,  the  ship  being  afloat, 
the  pipe  being  lead,  and  its  capacity  of  being 
gnawed,  each  of,  these  may  be  represented  as 
the  cause  of  the  water  entering;  but  I  do  not 
assent  to  the  view  that  this  contract  can  have 
a  different  meaning  attached  to  it  according  as 
yon  regard  each  step  in  a  chain  of  events  as 
the  origin  out  of  which  the  damage  ultimately 
arose." 

"One  ought,  if  it  is  possible,  to  give  effect  to 
alt  the  words  that  the  parties  have  used  to  ex- 
press what  this  bargain  is,  and  I  think  in  this 
case  it  was  a  danger,  accident,  or  peril,  in  the 
contemplation  of  both  parties,  that  the  sea 
might  get  in  and' spoil  the  rice.  I  cannot  think 
it  was  less  such  a  peril  or  accident,  because 
the,  hole  through  which  the  sea  came  was  made 
by  vermin'  from  within  the  vessel,  and  not  by 
a  swordfish  from  without,  the  sea  water  did 
get  in  • 

In  a  concurring  opinion.  Lord  Watson 
says: 

"If  the  respondents  were  preferring  a  claim 
under  a  contract  of  marine  insurance,  express- 
ed in  ordinary  terms,'  I  should  be  clearly  of 
opinion  that  they  were  entitled  to  recover,  on 
the  ground  that  their  loss  was  occasioned  by  a 
peril  of  the  sea  within  the  meaning  of  the  con- 
tract. When  a  cargo  of  rice  is  directly  injured 
by  rats,  or  by  the  crew  of  the  vessel,  the  sea 
has  no  share  in  producing  the  damage,  winch 
in  that  case  is  wholly  due  to  a  risk  not  pe- 
culiar to  the  sea,  but  incidental  to  the  keeping 
of  that  class  of  goods,  whether  on  shore  or 
on  board  of  a  voyaging  ship.  But  in  the  case 
where  rats  make  a  hole,  or  where  one  of  the 
crew  leaves  a  porthole  open,  through  which 
the  sea  eaters  and  injures  the  cargo,  the  sea 
is  the  immediate  cause  of  mischief,  and  it  would 
afford  no  answer  to  the  daim  of  the  insured 
to  say  that,  had  ordinary  precaution  been  tak- 
en to  keep  down  vermin,  or  had  careful  hands 
been  employed,  the  sea  would  not  have  been 
admitted,  and  there  would  have  been  no  con- 
sequent damage." 

In  this  connection  It  might  be  added  that 
in  a  very  early  case  in  Pennsylvania  It  was 
held  that  damage  from  leaks  caused  by  rats 
gnawing  through  the  side  of  a  wooden  ves- 
sel was  by  a  peril  of  the  sea.  Garrigues  v. 
Coxe,  1  Bin.  (Pa.)  692,  2  Am.  Dec  493. 

The  case  which  furnishes  perhaps  the 
strongest  support  for  the  contention  of  the 
insurer  in  the  present  case  Is  that  of  the  G. 
R.  Booth,  decided  by  the  Supreme  Court  of 
the  United  States  In  1898.  171  U.  8.  450,  19 
Sup.  Ct  9,  43  L.  Ed.  234.  In  that  case  the 
plaintiffs  sued  upon  a  bill  of  lading  cover- 
ing a  shipment  of  sugar  destined  to  New 
York.    The  vessel  was  Iron,  and  a  part  of 
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tiie  cargo  consisted  of  detonators  or  blast- 
ings caps.  The- undisputed  evidence , -showed 
that  these  detonators  were  so  constructed 
and  packed  as  to  render  them  Immune  from 
explosion  when  handled  as  ordinary  freight. 
After  the  vessel  was  docked  at  the  wharf 
la,  Mew  Xork,  and  while  discharging  Us 
cargo,  one  of  these  cases  of  detonators  ex- 
ploded from  some  cause  unknown,  tore  a 
hole  In  the  side  of  the  vessel,  thereby  Im- 
mediately admitting  sea  water  which  camp  In 
contact  with  the  sugar  and  produced  the 
damage.  The  bill  of  lading  exempted  the 
carrier .  from  loss  occasioned  by  perils,  of  the 
sea.  It  was  conceded  that-  there  was  no 
negligence  on  the  part  of  the  carrier,  and 
the  question  arose  whether  the  loss  was 
within  the  excepted  risk.  •  It  was  held  not 
to  be.  The  following  quotation  embraces 
the  ground  upon  which  the  court  rest  this 
holding: 

'The  explosion,  in  consequence  of  which,-  and 
through  the  hole  made  by  Which,  th^  water  im- 
mediately entered  the  ship,  must  be  considered 
as  the  predominant,  the  efficient,  the  proximate, 
the  responsible,  cause  of  the  •  damage"  to  the  su- 
gar, according  to  each  of  the  tests  laid  down  in 
the  judgments  of  this  court,  above  referred'  to. 
The  damage  to  the  sugar  was-  an  effect  which 
proceeded  inevitably,  and  of  absolute  necessity, 
from  the  explosion,  and  must  therefore  be 
ascribed  to  that  cause.  The  explosion  concur- 
red, as  the  efficient  agent,  with  the  wa*er,  at 
the  instant  when  the  water  entered  the  ship. 
The  inflow  of  the  water,  seeking  a  Wei  by  the 
mere  force  of  gravitation,  was  not  a  new  and 
independent  cause,  but  was  a  necessary  and  in- 
stantaneous result  and  effect  of  the  bursting 
open  of  the  ship's  side  by  the  explosion.  There 
being  two  concurrent -causes  of  the  damage— ^the 
explosion  of  the  detonators  and  the  inflow  of 
the  water— without  any  appreciable  interval  ot 
time,  or  any  possibility  of  distinguishing  the 
amount  of  damage  done  by  each,  the  explosion, 
as  the  cause  which  set  the  water  in  motion, 
and  gave  it  its  sufficiency  for  harm  at  the  time 
of  the  disaster,  must  be  regarded  as  the  pre- 
dominant cause.  It  was  the  primary  and  effi- 
cient cause,  the  one  that;  necessarily  "set-  the 
force  of  the  water  in  operation;  it  was  the 
superior  or  controlling  agency,  of  which  the 
water  was  the  incident  or  instrument.  The  in- 
flow of  the  sea  water  was  not  an.  intermediate 
cause,  disconnected  from  the  primary  cause,  and 
self-operating ;  it  was  not  a  new  and  independ- 
ent cause  of  damage;  but,  on  the  contrary,  it 
was  an  incident,  a  necessary  incident  and  con- 
sequence of  •  *  •  events  brought  into  being 
by  the  explosion— events  so  linked  together  as 
to  form  one  continuous  whole." 

The  court  refer  to  the  decision  In  Hamil- 
ton r.  Pandorf,  above,  and  hold  that  the 
two  cases  are  distinguishable: 

"There  is  nothing  in  the  report  of  any  stage 
of  that  case  to  show  that  the  sea  water  entered 
the  ship  immediately  upon  the  gnawing  by  the 
rats  of  the  hole  in  the  pipe;  and  any  such  in- 
ference would  be  inconsistent  with  one  of  the 
•pinions  delivered  in  the  House  of  Lords;  in 


Which  Lord  Fitzgerald  said:  The  remote  cause 
was  in  a  certain  sense  the  action  of  the  rats 
on  the  lead  pipe;  but  the  Immediate  cause  of 
the  damage  was  the  Irruption  of  sea  water  from 
time  to  time  through  'the  injured  pipe,  caused 
by  the  rolling  of  the  ship  as  she  proceeded  on 
her  voyage.'  (L.  R.]  12  App.  Oas.  628.  Hew- 
ever  .that  may  have  been,  that  case  differs,  so 
much  in  its  facts  from  the;  case  now  before  us 
that  it  is  unnecessary  to  consider  it  more  par- 
ticularly." 

The  Writer  confesses  some  difficulty  In 
grasping 'this  distinction  In  principle.  The 
proximity-  in  point  of  time'  Of  two  occur- 
rences would  not  seem  to  affect  the  status 
of  one  of  those  occurrences  In  the  matter  of 
causation  as  related  to-  some  ultimate  effect 
As  between  themselves,  one  of  such  occur- 
rences may  occupy  the'  relation  of  effect  to 
the  other.  But  as  to  the  ultimate  effect 
each  occurrence  may  occupy  the  relation  of 
a  contributing  cause.  Regardless  .of  the,  rule 
in  metaphysics  (and  wo  apprehend  that 
there  is  as  Utile  unanimity  in  that  branch 
of  science  as  there  is  In  the  law)  there  may 
be,  as  vlowed  by  the  law,  .more  than  one 
direct  and  proximate  cauae  ofia  given, af- 
fect. The.  question  of,  causation,  in.  adjust- 
ing the  rights  of  litigants,  is ,  determined  by 
applying  general .  principles,  deduced  from 
common  experience,  to  ,  a  given  state,  of 
facts.  In  so  far  as-  failure  may  obtain  in 
any .  particular  case,  such,  failure  Is  due  jto 
the  infirmity  of  human,  reason  and  the  diffi- 
culty at  all  times  to  apply  general  princi- 
ples,, which  ace  themselves  primarily  deduced 
from  specific  facts,  to  the,  manifold  transac- 
tions of.  human. life  arising  after  these  prin- 
ciples have  been,  announced.  ... 

But  while  difficulty  is  experienced  in  dis- 
tinguishing in  principle  the  Booth  Case  from 
the  Hamilton  Case,  the  same  difficulty  aris- 
es when  we  seek  to  reconcile  the  former 
with  the  other  cases  above  referred  to,  de- 
cided by  that  .great  court.  We  do  not  find 
that  in  any  of  the  other  cases  the  question 
of  what  may  or  not  be, the  predominant  or 
controlling  cause  has  been  considered  as 
having  any  controlling  weight.  In  all  these 
cases,  where' it  can  be  said  that  a  danger  or 
peril  insured  against  proximately  contribut- 
ed to  the  loss,  liability  exists.  We  do  not 
find  that  the  case'  of  the  Booth  has  been 
followed  in  the  application  it  makes  of  the 
doctrine  of  predominant  cause.  It  might  be 
added  that  It  is  evident  that  the  terms 
"proximate"  and  "remote  cause"  are  not 
used  in  the  cases  quoted  from  in  the  same 
sense  that  those  terms  are',  used  in  ordinary 
negligence  cases.  In  many  of  these  cases 
when  the  term  "remote  cause"  Is  used  It  is 
quite  apparent,  under  the  facts,  that  such 
cause  would  be  denominated  proximate, 
were  the  question  at  Issue  one  of  liability 
for  negligence. 

From  these  authorities,  we  conclude  that 
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any  sinking  of  a  vessel  not  brought  about 
by  the  recognized  excepted  causes  Is  by  a 
peril  of  the  sea,  as  that  term  is  used  In 
marine  Insurance.  To  hold  otherwise  would, 
In  our  opinion,  render  such  insurance  value- 
less in  a  large  number  of  cases  where  sink- 
ing arose  either  from  negligence  or  from  oth- 
er causes  operating  from  within  the  vessel  as 
distinguished  from  those  operating  from  with- 
out The  sinking,  while  from  one  angle  it 
might  be  viewed  merely  as  an  effect  and  not  a 
cause,  is,  we  think,  clearly  a  cause  within  the 
meaning  of  marine  insurance.  It  would  be 
equally  logical  to  hold  that  the  stranding  of 
a  vessel,  its  striking  upon  a  rock,  or  colli- 
sion with  another  vessel  is  only  an  effect, 
and  in  order  to  determine  whether  such 
disaster  to  the  vessel  was  produced  or 
brought  about  by  a  peril  of  the  sea,  the 
cause  of  such  stranding,  etc,  must  be  in- 
quired Into.  Yet,  It  seems  to  be  held  uni- 
versally, or  at  least  by  the  great  weight  of 
authority  both  in  this  country  and  In  Eng- 
land, that  stranding,  striking  upon  a  rock 
or  shoal,  or  collision,  however  caused,  are 
perils  of  the  sea.  To  hold  that  sinking 
comes  within  a  different  rule  Is  to  our  mind 
untenable.  All  disasters  to  vessels  and  their 
cargoes  are  produced  by  natural  causes,  and 
disasters,  whatever  their  particular  form, 
whether  it  be  stranding,  collision,  sinking, 
or  striking  upon  a  rock,  are,  in  every  sense, 
effects  of  some  canje  or  series  of  causes. 
But  as  applied  to  Insurance  Indemnifying 
against  loss  from  these  particular  perils, 
they  must  be  regarded  as  causes,  otherwise 
the  Insurance  is  of  little  or  no  value.  It 
were  equally  as  logical,  we  think,  to  hold 
that  the  negligence  of  the  insured  in  a  fire 
policy,  in  dropping  a  lighted  match  into  in- 
flammable substances,  thereby  causing  prop- 
erty Insured  to  be  consumed,  was  the  pre- 
dominant, efficient  cause  of  the  loss,  and 
that  the  fire  was  only  an  effect  of  the  negli- 
gence, and  no  cause  at  all,  as  to  hold  that 
the  sinking  of  the  vessel,  from  whatever 
cause,  is  merely  an  effect  of  other  causes 
which  only  brought  about  the  result 

We,  therefore,  conclude  that  the  trial  court 
correctly  submitted  the  case  to  the  jury, 
and  that  the  majority  of  the  Court  of  Civil 
Appeals  committed  error  in  holding  that  the 
loss  was  not  covered  by  the  policy. 

The  other  questions  presented  for  our  de- 
cision have,  in  our  opinion,  been  correctly 
determined  by  the  Court  of  Civil  Appeals. 

We  conclude  that  the  judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed, 
and  the  judgment  of  the  trial  court  affirmed. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  judgment 
of  the  Supreme  Court    ..  . 


VENN  v.  STATE. 


(85  Tex.  Cr.  R.  ID) 
(No.  0279.) 


(Court  of  Criminal  Appeals  of  Texas.    March 

5,  1919.     On  Motion  for  Rehearing, 

April  2,  1919.) 

1.  Intoxicating  Liquobs  <8=>17  —  State- 
Wide  Prohibition— Conswtutiohaijtt. 

.The  state-wide  prohibition  law  Is  uncon- 
stitntional. 

2.  Indictkbnt  and  INFORMATION  «Js»132(l)— 
Statutes  <s=»188— Election  bt  Accused— 
Void  Statute. 

A  void  act  of  the  Legislature  cannot  repeal 
existing  valid  statutes,  and  a  void  penal  stat- 
ute, not  being  operative,  can  furnish  no  ground 
for  an  accused  to  elect  under  which  act  he  wouM 
be  prosecuted,  or  to  elect  as  to  which  punish- 
ment should  be  inflicted  in  case  of  a  conviction. 

8.  JUBT    0J=»95  —  OolfFETBNOT  —  PBIOB    SeXV- 

ice  in  Similar  Case. 
Jurors  who  served  in  a  prosecution  for  vio- 
lation of  local  option  law,  in  which  a  verdict  of 
guilty  has  been  rendered  against  defendant,  could 
not  be  challenged  for  cause  in  a  later  prosecu- 
tion for  a  violation  of  the  local  option  law 
against  the  same  defendant,  where  the  viola- 
tion charged  was  sale  at  a  different  time,  and  to 
different  parties  and  under  different  circum- 
stances. 

Appeal  from  Upshur  County  Court;  W.  H. 
McClelland,  Judge. 

Will  Venn  was  convicted  of  a  violation  of 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

Brlggs  &  Florence,  of  Gilmer,  for  appellant 
E.  A.   Berry,   Asst.  Atty.   Gen.,  for   the 
State. 

DAVIDSON,  P.  J.  This  conviction  was 
had  in  the  county  court  of  Upshur  county  for 
violating  the  local  option  law.  It  being  a 
misdemeanor,  the  prosecution  was  brought 
by  complaint  and  information. 

[1,2]  Appellant  Interposed  a  plea  to  the 
jurisdiction  based  upon  the  proposition  that 
the  act  of  the  recent  called  session  of  the 
Legislature,  enacting  state-wide  prohibition 
(Acts  35th  Leg.  [4th  Called  Sess.]  a  24), 
thereby  repealed  the  local  option  law  and 
its  operation.  The  basis  of  this  plea  to  the 
Jurisdiction  was  that  he,  under  those  condi- 
tions, had  the  right  to  elect  under  which 
statute  he  should  be  tried,  and  demanded 
a  trial  under  the  state-wide  prohibition  act 
Instead  of  local  option  statute.  The  court 
overruled  the  plea.  Had  the  state-wide  act 
been  constitutional,  another  question  would 
have  been  presented,  but  said  act  is  uncon- 
stitutional. See  Ex  parte  Myer,  207  S.  W. 
100,  White  v.  State,  210  S.  W.  200,  and 
Jarrott  v.  State,  209  S.  W.  663,  recently  de- 
cided. A  void  act  of  the  Legislature  cannot 
and  does  not.  repeal  existing  valid  statutes, 
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and  therefore  the  void  statute,  not  being 
operative,  would  furnish  no  ground  for  an 
accused  to  elect  under  which  act  he  would 
be  prosecuted,  or  to  elect  as  to  which  punish- 
ment should  be  Inflicted  In  case  of  a  con- 
viction. The  court,  therefore,  did  not  err 
In  overruling  appellant's  contention. 

[3]  Challenge  for  cause  was  urged  against 
three  Jurors  who  had  served  lu  a  previous 
case  against  appellant  In  which  a  verdict  of 
guilty  had  been  rendered.  The  theory  of  the 
cause  of  challenge  was  that  the  Jurors  were 
not  fair,  and  were  either  biased  or  prejudic- 
ed, or  had  come  to  some  conclusion  as  to 
defendant's  guilt  by  reason  of  the  facts  in 
the  prior  case.  Had  the  two  cases  been  bas- 
ed upon  the  same  or  similar  facts,  the  chal- 
lenge for  cause  should  have  been  sustained, 
but,  if  not,  the  court  correctly  overruled  the 
challenges.  See  Segars  v.  State,  85  Tex.  Or. 
R.  46,  81  S.  W.  370;  Obenchaln  v.  State, 
85  Tex.  Cr.  R.  400,  84  S.  W.  278;  Arnold 
v.  State,  38  Tex.  Or.  R.  1,  40  S.  W.  734; 
Irvine  v.  State,  55  Tex.  Cr.  R.  347, 116  S.  W. 
591 ;  Edgar  v.  State,  69  Tex.  Cr.  R  252,  127 
Sv  W.  1063.  A  number  of  other  cases  could 
be  cited  to  the  same  effect.  There  Is  a 
line  of  cases  holding  that  where  the  facts 
are  the  same  or  similar  In  both  cases,  chal- 
lenge for  cause  should  be  sustained,  but  as 
the  facts  in  this  case  are  not  similar  to  those 
had  In  the  trial  of  the  former  case,  we  are 
of  the  opinion  that  line  of  cases  does  not 
obtain  here.  The  facts  In  this  case  and  the 
prior  case  are  not  similar.  The  sale  was  at 
different  times,  to  different  parties,' and  un- 
der different  circumstances.  The  evidence 
introduced  on  the  former  trial  -  was  not  be- 
fore the  Jury  In  the  instant  case.  The  Jurors 
folly  qualified  by  answers  on  their  voir  dire, 
and  the  court  qualified  the  bill  by  stating 
the  /facts  were  entirely  different  In  the 
two  cases,  and  therefore  he  overruled  the 
challenges  for  cause. 

As  presented  we  are  of  opinion  there  is 
Is  no  such  error  shown  under  the  cases  above 
cited  as  would  require  this  court  to  reverse 
the  Judgment;  it  Is  therefore  affirmed. 

LATTTMORE,  3.  I  concur  in  the  result 
reached,  without  expressing  an  opinion  as  to 
the  constitutionality  of  the  state-wide  act, 
which  is  not  here  necessary. 

On  Motion  for  Rehearing. 

DAVIDSON,  P.  J.  Appellant  has  filed  a 
motion  for  rehearing,  alleging  error  In  the 
affirmance  on  a  former  day  of  the  term,  In 
that  the  court  should  have  sustained  his  ex- 
ceptions to  the  Jurors  on  the  theory  that 
they  had  tried  another  case  similar  in  its 
nature,  and  therefore  the  challenge  for  cause 
should  have  been  sustained  and  the  Jurors 
hot  permitted  to  sit  In  this  case.  We  have 
gone  over  the  matter  again  in  the  light  of 


the  motion  and  what  was  previously  written. 
We  do  not  know  that  It  would  add  anything 
to  what  was  said  in  the  original  opinion  to 
express  the  views  of  the  court  with  reference 
to  the  conditions  as  shown  by  the  record  and 
the  exceptions.  We  are  still  of  opinion  It  is 
not  brought  within  the  rules  of  the  authori- 
ties cited  by  appellant,  and  that  this  was  not 
a  similar  case,  but  a  different  case  with  dif- 
ferent facts,  occurring  at  a  different  time 
and  under  different  circumstances.  The 
mere  fact  that  defendant  was  the  same  In 
both  cases  would  not  render '  it  similar'  In 
nature  under  the  circumstances  stated. 

We  are  of  opinion  the  motion  is  not  well 
taken  and  should  be  overruled,  which  Is  ac- 
cordingly ordered. 


.85  Tex.  Cr.  R.  158) 
VENN  v.   STATE.     (No.  62T»tf.) 

(Court  of  Criminal  Appeals  of  Texas.     March 

6,  1919.    On  Motion  for  Rehearing, 

April  2,  1919.) 

1.  Criminal  Law  «=»101(4)  —  Transfer  or 
Cause— Finding  or  Indictment. 

An  order  of  the  district  court  transferring 
a  case  to  county  court,  reciting  that  grand  jury 
came  into  open  court  and  through  their  foreman 
delivered  to  the  court  the  following  indictment, 
to  wit :  "The  State  of  Texas  v.  Will  Venn,  File 
No.  4558"— sufficiently  shows  that  indictment 
was  filed  in  district  court 

2.  Criminal  Law  «=»101(4)  —  Tbansfeb  of 
Causes  from  Dibtrict  to  Countt  Court— 
Bnx  of  Costs. 

A  bill  of  costs  accruing  in  the  district  court, 
which  accompanies  an  indictment  in  its  transfer 
toi  the-  county  court,  need  not  be  itemised.     ' 

3.  Criminal  Law  «=»1091(2)  —  Review— 
Bills  op  Exception. 

Bills  of  exceptions  must  be  complete  in  them-, 
selves  and  point  out  the  error  complained  of 
without  the  necessity  for  reference  or  resort  to 
other  parts  of  the  record.. 

4.  Intoxicating  Liquors  «=>236(1)  —  Local 
Option— Unlawful  Sales— Sufficiency  of 
Evidence. 

In  a  prosecution  for  a  violation  of  the  lo- 
cal option  law,  evidence  held  sufficient  to  sus- 
tain a  conviction. 

Oii  Motion  for  Rehearing. 

5.  Indictment  and  Information  <*=>176— Is- 
sues. 

The  date  alleged  in  an  indictment  for  vio- 
lation of  the  local  option  law  is  not  binding, 
and  the  state  may  show  any  date  within  the 
period  of  limitation  as  the  date  of  the  sale  on 
which  it  elects  to  seek  a  conviction. 

8.  Criminal  Law  <&=>1081(4)  —  Bills  of  Ex- 
ception—Evidence. 
A  bill  of  exceptions,  containing  an  objec- 
tion that  evidence  that  defendant  bought  whis- 
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ky  a  year  before  the  alleged  sale  of  a  less  quan- 
tity was  too  remote,  was  insufficient  to  show 
efror,  where  the  bill  did  not  show  the  date  of 
the  sale    sought  to  be  proved  by  the  state. 

7.  Criminal  Law  «=>1091(4)  —  Bills  or  Ex- 
ception. . 
An  objection  in  a  bill  of  exception  that 
certain  evidence  objected  to  was  not  admissi- 
ble under  the  issues  is  too  general  for  considera- 
tion, where  the  bill  does  not  show  what  the 
issues  in  the  case  were. 

a  Obxkinal  Law  *=>10G1(4)— Matobbs  Re- 
viswABLE-rBnxa  or  Exceptions. 
An  objection  in  a  bill  of  exceptions  that 
certain  evidence  was  prejudicial  is  too  general 
for  consideration,  when  followed  by  no  statement 
showing  how  or  in  what  manner  It  was  preju- 
dicial. 

9.  Intoxicating  Lrjtjobs  «=»2S3(2)— Illegal 
Sales—Evidence— Possession  of  Liqtjob. 

In  a  prosecution  for  a  violation  of  the  lo- 
cal option  law,  evidence  that 'prior  to  sale  de- 
fendant had  purchased  large  quantities  of  liq- 
uors was  not  inadmissible,  in  that  the  liquor 
bought  by  him  was  in  quarts,  and  the  sale  for 
which  he  was  being  prosecuted  was  only  claim- 
ed to  be  in  pints. 

10.  Criminal  Law  «J=»1093, 1144%— Bills  or 
Exception— Presumptions. 

The  utmost  legal  effect  that  can  bo  given 
bills  of  exceptions  which  are  not  in  themselves 
sufficient  to  show  not  only  the  objection,  but 
also  the  facts  showing  the  propriety  of  such  ob- 
jection, is  to  consider  them  in  the  light  of  gen- 
eral demurrers,  from  which  it  must  follow  that 
every  reasonable  intendment  in  favor  of  the  le- 
gality of  that  to  which  objection  is  made  must 
be  indulged. 


Appeal  from  Upshur  County  Court;  W.  H. 
McClelland,  Judge. 

Will  Venn  was  convicted  of  a  violation 
of  the  loeal  option  law,  and  he  appeals.  Af- 
firmed. ''     i 

Briggs  &  Florence,  of  Gilmer,  for  appel- 
lant. 
E.  A.  Berry,  Asst  Atty.  Gen.,  for  the  State. 


.. LATTIM0RB,  J.'  In,  this  case  appellant 
was  tried  in  the  county  court  of  Upshur 
county  for  violation  of  the  local  option  law, 
and  his  punishment  fixed  at  a  fine  of  $50  and 
30  days  tot  Jail. 

•  [1,2]  His  first  complaint  is  of  the  action 
of  the  trial  court  in  overruling  his  plea  to 
the  jurisdiction  upon  the  ground  that  the  or- 
der transferring  the  case  from  the  district, 
court  to  the  county  court  does  not  show  that 
the  Indictment  was  filed  in  the  district  court, 
and  does  not  contain  an  itemized  bill  of 
costs.  We  think  appellant  is  in  error  in  his 
first  contention.  The  certified  copy  of  the 
proceedings  had  in  the  district  court  which 


Is  in'  the'  record  from  the  certificate  of  the 
clerk  of  the'  district  court  appears  to  us  to 
be  In  sufflelenb  compliance  with  the  statute. 
The  order  of  the  court  directing  the  trans- 
fer, as  set  out  therein,  seems-  to  hare  been 
made  in  the  cause  of  the  State  of  Texas  v. 
Will  Venn  "No.  4658."  Said  order  recites 
that  the  grand  jury  came  into  open  court, 
and  through  their  foreman  delivered  to  the 
court  the  following  indictment,  to  wit:  "The 
State  of  Texas  t.  Will  Venn,  file  No.  4558." 
The  bill  of  costs  shown  In  said  certified  copy 
of  the  proceedings  appears  under  the  style 
of  "The  State  of  Texas  v.  Will  Venn,  No. 
4558."  We  think  this  sufficiently  shows  that 
the  Indictment  was  filed  in  the  district 
court.  An  examination  of  the  statute,  re- 
quiring  that  a  bill  of  costs  accruing  In  the 
district  court  accompany  the  indictment  In 
Its  transfer  to  the  county  court,  does  not 
specifically  require  that  such  bill  of  costs 
be  Itemized,  and  we  are  cited  to  no  author- 
ity holding  that  the  game  must  be  so  set  out; 
We  have  accordingly  overruled  this  conten- 
tion.  " 

[3]  There  are  a  number  of  bills  of  excep- 
tions In  the  record  complaining  of  the  action 
of  the  trial  court  In  admitting  certain  testi- 
mony. The  grounds  of  objection  are  too  gen- 
eral to  demand  consideration,  That  one 
bought  whtoky  in  quantities  large  or  small  a 
year  before  the  alleged  sale  of  a  less  quan- 
tity might  become  very  material  in  some 
cases.  No  facts  are  stated  in  said  bill  of  ex- 
ceptions which  would  enable  us  to  pass  in- 
telligently upon  the  same.  It  is- a  well-set- 
tled rule  that  such  bills  must.be  complete  in 
themselves,  and  point  out  the  error  com- 
plained of,  without  the  necessity  for  refer- 
ence or  resort  to  other  parts  of  the  record. 
Clayton  v.  State,  07  Tex.  Or.  R.  311,  149  S. 
W.  110. 

[*J  The  motion  for  new  trial  complains  of 
the  fact  that  the  evidence  la  wholly  insuf- 
ficient to  support  the.  verdict  of  guilty.  An 
examination  of  the  testimony  of  the  one 
witness  .who  testified  for  the  state  as  to  the 
immediate  •  facts  attending  the.  sale,  shows 
that  he  asked  the  appellant  if  he  could  get 
him  some:  whisky,  to  which  appellant  replied 
that  he  thought  he  could ;  that  witness  gave 
appellant  some  money,  and  he  went  away 
and  came  back  directly  and  delivered  him 
some  whisky.  Upon  the  direct  question  as 
to  whether  it  was  whisky  witness  said,  "Yes, 
sir;  he  sold  it  for  whisky."  He  further. said 
that  it  tasted  to  him  like  it  was  one-half 
whisky  and  one-half  tobacco  juice.  The  ap- 
pellant denied  selling  the  witness  apy thing. 
The  court  submitted  the  matter  fairly  to 
the  jury,  and  they  have  decided  the  case 
against  appellant's  contention.  We  think 
there  is  .evidence  justifying  the  verdict. 

There  being  no  other  errors  found  in  the 
record  which  we  can  consider,  the  judgment 
of  the  lower  court  is  affirmed. 
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On  Motion  for  Rehearing* 

This  case  comes  before  us  upon  appellant's 
motion  for  rehearing,  and  it  Is  courteously, 
but  urgently;  insisted  that  we  were  wrong  in 
our  former  opinion,  in  holding  that  the  bills 
of  exceptions,  shown  in  the  record  complain- 
ing of  the  admission  of  the  evidence  given  by 
the  witness  Tabb,  were  not  so  framed  as  to  en- 
title the  same  to  our  consideration.  In  view 
of  this  insistence  of  able  counsel  in  said 
motion  we  have  again  examined  each  of 
said  bills  so  taken  to  the  testimony  of  the 
state,  showing  the  receipt  by  appellant  of 
quantities  of  whisky  on  four  occasions  at 
dates  prior  to  that  of  the  alleged  sale  in 
the  instant  case.  The  objections  to  said  evi- 
dence appear  to  be  substantially  the  same  in 
each  instance  as  set  out  in  the  bills,  to  wit: 
That  It  was  too  remote  to  have  any  connec- 
tion with  the  case  on  trial;  it  was  not  ad- 
missible under  the  Issues  herein;  was  prej- 
udicial;' and  showed  purchases  in  quart 
quantities  when  the  alleged  sale  was.  of  a 
pint 

[I,  I]  It  has  been  often  decided  by  this 
court  that,  to  be  sufficient,  a  bill  of  excep- 
tions must  set  out  enough  of  the  proceedings 
In  the  court  below  to  make  It  apparent  that 
error  was  committed,  without  the  necessity 
.  of  a  search  through  the  remainder  of  the 
record  for  matters  to  supplement  the  facts 
stated  in  the  bill.  In  other  words;  all  that'  is 
necessary  to  disclose  tbe  error  complained 
Of  must  appear  from  the  bill  Itself.  Thomp- 
son v.  State,  29  Tex.  App.  208,  15  8.  W.  206; 
Tweedle  v.  State,  29  Tex.  App.  686,  16  8. 
W.  544 ;  McGlasson  v.  State,  38  Tex.  Cr.  R. 
361,  48  S.  W.  93;  Ldvar  v.  State,  26  Tex. 
App.  116,  9  S.  W.  652;  Wflkerson  v.  State, 
31  Tex.  Cr.  R.  86,  19  S.  W.  903;  Wright  v. 
State,  36  Tex.  Cr.  R.  35,  35  S.  W.  287;  Monk 
v.  State,  44  S.  W.  1101.  An  Inspection  of 
each  of  these  bills  discloses  that  It  Is  im- 
possible for  this  court  to  tell  therefrom 
whether  the  evidence  objected  to  was  In  fact 
too  remote,  for  no  date  Is  stated  in  said 
bills  as  being  that  on  which  the  state  was 
attempting  to  show  a  sale.  It  is  well  set- 
tled that  the  date  alleged  in  the  indictment 
Is  not  binding,  and  that  the  state  may  show 
any  date  within  the  period  of  limitation,  as 
the  date  of  the  sale  on  which  It  elects  to 
seek  a  conviction.  To  be  sufficient  on  this 
point,  each  of  said  bills  should  have  shown 
the  date  of  the  Bale  sought  to  be  proven  by 
tbe  state,  in  order  that  the  question  of  re- 
moteness of  the  purchases  or  receipts  com- 
plained of  might  appear.  ••  We  trust  this  Is 
dear. 

[7}  The  objection  that  the  evidence  object- 
ed to  was  not  admissible  under  "the  issues 
herein  is  clearly  too  general.  '  No  statement 
is  made  in  either  of  the  tails'  ee  to  what  are 
the  issues  herein,  so  that  this'  court  might 
be  able  from  the  bill  to  determine  the  ques- 
tion-raised.    It  was  clearly  an  issue  as  to] 


whether  or  not  appellant  had  any  whisky 
within  the  period  of  limitation,  which  fact 
he  might  have  denied  as  far  as  the  allega- 
tions of  said  bills  disclose.  If,  by  way  of 
inducement,  he  had  claimed  that  he  had  got- 
ten some  whisky  within  the  period  of  limita- 
tion, but  no  more  than  he  wanted  or  needed 
for  personal  use,  it  might  easily  have  been 
an  issue  as  to  whether  or  not  he  had  so  re- 
ceived more  than  he  needed  for  personal 
use.  Illustrations  ad  infinitum  might  be 
multiplied  to  show  various  hypotheses  as 
to  Issues  which  might  have  been  raised  up- 
on such  a  trial,  but  we  do  not  deem  them 
necessary. 

[1,1]  The  objection  made  that  the  evi- 
dence was  prejudicial  la  not  only  general, 
but  is  followed  by  no  statement  of  the  bill 
shewing  how  or  In  what  manner  same  was 
prejudicial.  Wilson  v.  State,  63  Tex.  Cr.  R. 
81,  138  S.  W.  409 ;  Leggett  v.  State,  62  Tex. 
Or:  R.  99,  186  S.  W.  784 ;  Black  v.  State,  68 
Tex.  Or.  R.  151,  161  8.  W.  1053;  Vlck  v. 
State,  71  Tex.  Cr.  R.  50,  169  S.  W.  50;  Bads 
v.  State,  76  Tex.  Cr.  R.  64T,  176  S.  W.  574; 
Galan  v.  State,  76  Tex.  Cr.  R.  619, 177  S.  W. 
124.  We  can  see  nothing  in  the  remaining 
part  of  the  objections  made,  to  wit,  that  the 
purchase  or  receipt  was  in  quarts  and  the 
'  sale  only  claimed  to  be  in  pints. 
f  It  is  held  by  our  court  that  if  the  allega- 
tions of  the  bill  be  such  as  to  necessitate 
I  resort  or  reference  to  other  parts  of  tbe  rec- 
ord, in  order  to  ascertain  or  .determine 
|  whether  the  ground  set  out  is  or  is  not  well 
taken,  the  bill  is  insufficient.  Williams  v. 
State,  67  Tex.  Or.  R.  590,  150  S.  W.  186; 
Banks  v.  State,  62  Tex.  Cr.  R  552, 138  S.  W. 
406;  Campbell  v.  State,  63  Tex.  Cr.  R.  595, 
l4l  S.  W.  232,  Ann.  Cas.  1913D,  858;  Harri- 
son v.  State,  69  Tex.  Cr.  R.  291,  153  S.  W. 
130;    Williams  v.  State,  195  8.  W.  860. 

{10}  The  utmost  legal  effect  that  can  be 
given  bills  of  exceptions  which  are.  not  with- 
in themselves  sufficient  to  show,  not  only  the 
objection,  but  also  the'  facts  showing  the 
propriety  of  such  objection,  Is  to  consider 
them  In  the  light  of  gerieral  demurrers,  from 
which  it  must  follow  that  every  reasonable 
Intendment  In  favor  of  the  legality  of  that 
to  which  objection  is  made  must  be  Indulged ; 
and,  if  there  be  any  tenable  hypothesis  to 
which  such  matter  so  attacked  is  pertinent, 
the'  well-known  ■  presumptions  in  favor  of 
the  correctness  and  legality  of  the  actions  of 
the  court  until  the  contrary  is  shewn  will 
obtain,  and  such  bills  will  not  be  sustained. 

•The  authorities  cited  in  the  motion  for 
rehearing  bear  upon  the  question  of  the 
admissibility  of  the  evidence  of  the  witness 
Tabb,  and  not  upon  the  question  as  to  wheth- 
er'toe  bills'  of  exceptions'  properly  present 
here 'the  question  of  the  count's  error  In  ''ad- 
mitting'Such  evidence.  This  dt8poses"Of  all 
the  questions  raised '  in  the  motion.  It-  is 
to  be,  regretted  It  adherence  to  the  estah- 
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U&hed  rules  of  the  courts  as  to  such  mat- 
ters prevents  consideration  of  bills  setting 
up  objections  which  might  have  been  urged 
if  properly  presented  In  a  .particular  case; 
but  these  rules  have"  been  so  often  announc- 
ed, and  the  necessity  for  following  them  Is 
so  obvious,  we  did  not  go  Into  these  ques- 
tions at  length  In  the  original  opinion. 

No  error  of  this  court  In  Its  former  opin- 
ion having  been  shown,  and  believing  the 
game  to  be  correct,  appellant's  motion  for 
rehearing  will  be  overruled. 


(86  Tex.  Cr.  R.  12«) 

BENSON  v.  STATE. 


(No.  0333.) 


(Court  of  Criminal  Appeals  of  Texas.     March 

5,  1919.     On  Rehearing,  April  2, 

1919.) 

1.  Criminal  Law  <8=>1092(8),  1099(7)— Ap- 
peal—Bill  or  Exceptions—Date  op  Fil- 
ing. 

Where  trial  term  of  court  adjourned  October 
25th,  and  a  bill  of  exceptions  and  statement  of 
facts  were  filed  January  25th  thereafter,  they 
were  filed  on  the  ninety-first  instead  of  the 
ninetieth  day,  as  limited  by  law,  and  too  late 
for  consideration. 

On  Rehearing. 

2.  Intoxicating  Liquors  ®=»236(11)~ Sale— 
Evidence— Sufficiency. 

If  the  statement  of  facts  in  a  prosecution 
for  violation  of  the  intoxicating  liquor  law  was 
filed  in  time  to  be  considered,  the  evidence  of  the 
unlawful  sale  of  whisky  by  the  defendant  held 
sufficient  to  sustain  the  conviction. 

Appeal  from  District  Court,  Palo  Pinto 
County;  J.  B.  Keith,  Judge. 

Jimmie  Benson  was  convicted  of  violation 
of  the  local  option  law,  and  he  appeals.  Af- 
firmed. 

J.  W.  Blrdwell,  of  Mineral  Wells,  for  ap- 
pellant 
B.  A.  Berry,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  violation  of  the  local  option  law,  his 
punishment  being  assessed  at  two  years'  con- 
finement in  the  penitentiary. 

[1]  He  prepared  a  statement  of  facts  and 
bill  of  exceptions  which  were  approved  by 
the  court.  These  were  not  filed  until  after 
the  time  had  expired  granted  for  the  purpose 
of  filing  same.  The  court  adjourned  on  the 
25th  day  of  October.  The  bill  of  exceptions 
and  statement  of  facts  were  filed  on  January 
25th  thereafter.  They  were  therefore  filed 
on  the  ninety-first  day  Instead  of  the  nine- 
tieth day,  the  time  allowed  for  such  filing. 
The  questions  suggested  under  the  exceptions 
cannot  be  reviewed:   First,  because  filed  too 


late;  and,  second,  the  statement  of  facts  is 
not  before  us.  In  fact,  the  bill  Qf  exceptions 
was  simply  reserved  to  the  overruling  of 
the  motion  for  a  new  trial  on  the  ground  of 
the  Insufficiency  of  the  evidence. 

As  the  record  is  presented,  the  judgment 
will  be  affirmed. 

On  Rehearing. 

-  On  a  former  day  of  the  term,  the  Judg- 
ment herein  was  affirmed  without  reference 
to  the  statement  of  facts ;  it  having  been  fil- 
ed too  late.  Appellant  files  an  affidavit  in 
connection  with  his  motion  for  rehearing 
in  which  he  assigns  reasons  why  the  state- 
ment of  facts  should  be  considered.  Under 
our  decisions,  we  do  not  agree  with  appel- 
lant; but  it  is  unnecessary  to  discuss  that 
proposition,  as  the  matter  has  been  discussed 
in  the  opinions  for  several  years  back. 

[2]  But  in  the  light  of  the  insistence  of 
counsel,  the  writer  will  state  enough  of  the 
case  to  show  that,  if  the  evidence  was  con- 
sidered, his  only  ground  for  reversal,  to  wit, 
want  of  sufficient  evidence,  is  not  well  taken. 
The  state,  through  the  witness  Reece,  proved 
that  he  bought  a  pint  bottle  of  Hill  ft  Hill 
whiskey  from  the  defendant  On  Sunday 
evening,  before  the  whisky  was  delivered 
Monday  evening,  he  gave  defendant  a  $5 
bill  which  he  said  would  pay  for  the  pint 
The  next  day  he  went  for  the  whisky,  and 
appellant  delivered  him  the  whisky,  but  de- 
manded another  dollar,  and  he  gave  him  an- 
other S5  bill,  which  the  defendant  took  and 
had  changed,  keeping  SI,  returning  to  him 
$4;  that  the  whisky  was  delivered  by  ap- 
pellant to  him  and  he  left  the  building,  and 
as  he  went  upon  the  street  the  chief  of  police 
halted  him  and  took  the  whisky.  This  wit- 
ness says  be  asked  the  defendant  to  get  him 
some  whisky,  and  he  said* he  would,  and  it 
was  for  that  purpose  he  gave  him  the  money, 
and  when  appellant  handed  it  to  him  he  told 
him  It  was  whisky;  that  he  (witness)  did 
not  have  an  opportunity  to  taste  it  because 
the  officers  took  it  from  him  too  suddenly. 
Richardson,  the  policeman,  testified  he  took 
it  from  witness  Reece,  and  that  it  was  whis- 
ky; that  he  did  not  examine  it  but  turned 
it  over  to  the  sheriff  of  the  county.  The 
sheriff  testified  that  he  kept  the  whisky, 
and  that  during  his  campaign  and 'while  in 
his  possession  the  bottle  came  open  and 
some  of  it  was  spilled  on  some  election  cards 
and  they  were  saturated  with  It ;  that  there 
was  no  question  about  it  being  whisky ;  and 
that  later  he  tasted  it  and  found  it  was  whis- 
ky. This  Is  the  state's  case  In  substance.  Hie 
defendant  denied  selling  the  witness  Reece 
any  whisky,  or  receiving  any  money  from 
him.  It  was  a  direct  issue  of  fact  as  to  the 
transaction.  He  raised  no  Issue  as  to  what 
was  in  the  bottle,,  because  he  said  he  did 
not  have  a  bottle  and  never  transferred  one. 
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This  is  the  cue  la  a  nutshell,  and  we  think, 
If  the  facta  were  considered,  the  jury  was 
correct  In  their  finding.  It  was  a  matter 
for  the  Jury  to  pass  upon;  the  witnesses 
were  before  them.  • 
The  motion  for  rehearing  will  be  overruled. 


<M>  Tex.  Cr.  R.  1M) 

TATLOR  t.  STATE.     (No.  5825.) 

{Court  of  Criminal  Appeals  of  Texas.     March 
19.  1819.) 

1.  Indictment  and  Information  «=»137(1)— 
Motion  to  Quash  Complaint— Grounds. 

That  evidence  showed  that  tires  stolen  be- 
longed to  P.  was  no  ground  for  motion  to  quash 
complaint,  which  alleged  that  property  belonged 
to  H. ;  proper  procedure  being  an  objection  to 
proof  on  ground  of  variance. 

2.  Criminal  Law  <8=>1091(10)— Bills  or  Ex- 
ception—Request  for  Instruction. 

A  bill  of  exception  complaining  of  refusal  of 
court  to  give  certain  special  charges  will  not 
be  considered,  where  it  fails  to  show  whether 
charges  were  asked  before  argument  began,  or 
after  it  ended,  or  at  what  step  of  proceeding. 

S.  Criminal    Law    «=>677  —  Withdrawing 
Written  Evidence. 
One  offering  a  writing  as  evidence  may  at 
any  time  withdraw  same  before  it  reaches  the 
jury. 

4.  Criminal  Law    «=»680(1)— Introduction 
op  Evidences — Obdeb  op  Proof. 

Where  state  offered  a  writing  in  evidence, 
and  on  defendant's  objection,  but  before  a  rul- 
ing by  the  court,  it  was  withdrawn,  accused 
had  no'  right  to  vary  sequence  of  introduction  of 
testimony,  so  as  to  compel  introduction  or  re- 
ception of  such  writing  In  his  behalf  while  state 
was  introducing  its  testimony. 

5.  Criminal  Law  «=>1091(4)— Bills  op  Ex- 
ceptions—Admission of  Evidence. 

A'  bill  of  exceptions  complaining  of  testi- 
mony, that  property  defendant  was  charged  with 
having  stolen  was  identified  by  owner  at  a  cer- 
tain time  and  place,  in  that  such  identification 
was  out  of  hearing  and  presence  of  accused,  will 
not  be  considered,  where  there  is  nothing  in  the 
bill  which  negatives  fact  of  accused's  presence  at 
such  identification. 

6.  Criminal  Law   *=»938(2)— Nbw   Trial— 
Newly  Discovered  Evidence. 

An  accused  is  not  entitled  to  a  new  trial 
upon  the  ground  of  newly  discovered  evidence, 
consisting  of  testimony  of  defendant's  wife  and 
another  woman,  who  were  both  present  at  court 
but  were  not  pot  on  stand  by  defendant. 

Appeal  from  Tarrant  County  Court ;   Jesse 
M.  Brown,  Judge. 

Coy  Taylor  was  convicted  of  theft,  and  he 
appeals.    Affirmed. 


Philip  O.  Loppand  Bofeerson  &  Oogdell, 
all  of  Ft  Worth,  for  appellant 

W.  E.  Myres,  Aast  Co.  Atty.,  of  Cleburne, 
and  B.  A.  Berry,  Aast  Atty.  Geo,  for  the 
State. 


LATTIMORB,  J.  Appellant  was  convicted 
of  misdemeanor  theft  of  automobile  tires, 
and  his  punishment  fixed  at  SO  days  In  Jail 
and  a  fine  of  $25. 

[1]  Complaint  is  made  that  the  evidence 
does  not  support  the  verdict  The  proof 
shows  that  appellant  worked  for  the  Panther 
Auto  Supply  Company,  of  which  W.  M.  Har- 
rison was  president  and  manager  and  in 
whom  the  ownership  and  possession  of  the 
alleged  stolen  property  was  laid;  that  appel- 
lant had  a  friend  named  Shaw,  who  owned 
a  Ford  car  which  appellant  sometimes  bor- 
rowed, and  that  on  one  occasion,  shortly  be- 
fore the  Institution  of  this  prosecution,  appel- 
lant borrowed  the  car,  and  when  he  brought 
It  back  it  had  two  new  casings  on  It  and 
that  appellant  said  to  his  friend  Shaw,  "I 
put  two  new  casings  on  your  car."  These 
were  the  alleged  stolen  casings  and  were  Iden- 
tified as  the  property  of  the  Panther  Auto 
Supply  Company.  Appellant  offered  no  testi- 
mony to  controvert  any  of  these  facts.  He 
moved  the  court  to  quash  the  complaint  be- 
cause same  alleged  that  the  property  belong- 
ed to  one  Harrison  when,  as  he  claimed,  the 
proof  showed  It  belonged  to  the  Panther  Auto 
Supply  Company.  This  would  not  have  been 
ground  for  a  motion  to  quash,  but  If  avail- 
able to  appellant  at  all,  same  should  have' 
been  presented  in  the  form  of  an  objection 
to  the  proof  on  the  ground  of  variance. 

[2]  Complaint  is  also  made  of  the  refusal 
of  the  trial  court  to  give  certain  special  char- 
ges, but  the  bill  of  exceptions  to  the  court's 
action  rails  to  show  whether  the  charges 
were  asked  by  appellant  before  the  argument 
began  or  after  it  ended,  or  at  what  stage  of 
the  proceedings,  and  thus  same  are  Insuffi- 
cient 

[3, 4]  The  sixth  ground  of  appellant's  mo- 
tion for  new  trial  shows  that  the  state  of- 
fered a  written  memorandum  to  which  appel- 
lant objected,  but  that  before  the  court 
ruled,  the  appellant  withdrew  his  objection, 
and  thereupon  the  state  withdrew  said  prof- 
fered Instrument  whereupon  appellant  im- 
mediately offered  the  same  in  evidence,  and, 
the  state  objecting,  the  court  sustained  said 
objection.  There  was  no  error  In  the  court's 
action.  The  document  had  not  gotten  to  the 
Jury,  and  one  offering  evidence  may  at  any 
time  withdraw  same  before  it  reaches  the 
Jury.  The  appellant  had  no  right  to  vary 
the  sequence  of  the  introduction  of  testimony 
so  as  to  compel  the  Introduction  or  reception 
of  any  evidence  In  his  behalf  while  the  state 
was  introducing  Its  testimony. 
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[S]  Complaint  to  matte  of  the  testimony  of 
the  witness  Langdon  that  the  tires  gotten  by 
him  from  the  witness  Shaw  were  Identified 
by  the  Panther 'Auto  Supply  Company  people 
at  the  city  hall.  As  stated  in  the  bill  of  ex- 
ceptions, the  ground  of  the  complaint,  to  wit, 
that  such  identiflcatlpn  was  out  of  the  hear- 
ing and  presence- of  the  appellant,  is  not  well 
taken;  there  being  nothing  in  either  the  bill 
or  the  testimony  of  the  witness  Langdon 
which  negatives,  the  fact  of  appellant's  pres- 
ence, at  the  time  of  such  identification.  In 
order  to  be  sufficient,  the  bill  of  exceptions 
must  not  only  show  that  a  certain  ground  of 
objection  was  stated  to  the  court  by  appel- 
lant's counsel,  but  must  go  further  and  show 
that  the  ground  stated  In  fact  existed. 

The  language  of  the  state's  attorney  was 
not  seriously  objectionable  in  either  of  the 
Instances  complained,  of;  we  do  not  think 
that  same  constituted,  a  reference  to  the  ap- 
pellant's  failure  to  testify. 

[S]  Appellant  further  sought  a  new  trial 
upon  the  ground  of  newly  discovered  evi- 
dence, attaching  to  his  ntotion  the  affidavits 
of  two  women,  one  of  whom  was  the  appel- 
lant's wife.  No  sufficient  showing  is  made 
either  in  the  motion  or  in  the  affidavits,  or  in 
any  other  way,  that  such  evidence  was  newly 
discovered.  The  court's  approval  of  the  bill 
of  exceptions  in  this  matter  shows  that  both 
said  witnesses  were  present  at  court  and  nei- 
ther were  used  or  put  on  the  stand  by  appel- 
lant. 

There  being  no  errors  shown  by  the  record, 
■  the  judgment  of  the  lower  court  is  affirmed. 


IBB  Tex.  Cr.  R.  M) 

BEACH  v.  STATE.    (No.  6289.) 

(Court  of  Criminal  Appeals  of  Texas.     March 
12,  1919.) 

1.  LARCENY    «=»71(1)— iNSTKTJCTIOITS-'-lN'rENT. 

In  prosecution  for  theft  of  an  automobile 
casing  from  a  garage,  in  which  defendant  claim- 
ed that  be  took  the'  casing  in  absence  of  the 
owner,  but  in  the  presence  and  with  the  con- 
sent of  .a  watchman  in  charge,  and  with  intent 
to  pay  for  the  same,  and  did. thereafter  so  offer 
to  pay,  it  was  error  to  refuse  to  charge  that, 
if  defendant  entered  the  garage  and  took  the 
casing  with  the  consent  of  one  in  charge,  and 
without  fraudulent  intent,  he  was  not  gnilty. 

2.  Witnesses    <S=>405(2)  —  Impeachment    on 
Immaterial  Matteb. 

In  a  prosecution  for  theft,  defendant's  tes- 
timony that  he  did  not  make  inquiry  as  to  the 
illness  of  the  owner  of  the  property  stolen  held 
to  be  an  immaterial  matter,  not  affording  a 
basis  for  impeachment. 

3.  Witnesses'  <8=»405(2)  —  Impeachment    on 
'Immaterial  Matteb.    ' 

In  a  prosecution  for  theft,  defendant's  tes- 
timony as  to  his  efforts  to  call  (he  owner  of  the 


property  by  telephone  before  taking  tuch  prop^- 
erty  held  to  be  an  immaterial  matter,  not  af- 
fording a  basis  for  impeachment. 

4.  Witnesses     «=>406— Impeachment— Com- 
petency op  Evidence1. 

•In  a  prosecution  for'  theft,  testimony  of  a 
telephone  exchange  operator  concerning  the 
working  of  his  telephone,  introduced  with  the 
view  of  impeaching  defendant  on  his  testimony 
as  to  his  efforts  to  call  the  owner  of  the  property 
by  telephone  before  taking  such  property,  held 
to  be  inadmissible  being  largely  matters  of 
opinion  and  guesswork. 

5.  Cbtminai,  Law  «s*»722%,   730(13)— Abott- 
mxnts  and  Conduct  of  Counsel. 

In  a  prosecution  for  theft,  where  defendant 
testified  on  cross-examination  that  he  had  not 
been  indicted  fat  another  county,  and  there  was 
no  testimony  of  such. an  indictment,  a  statement 
by  state's  counsel  in  closing  that  defendant  had 
been  so  indicted  was  unauthorized  and  prejudi- 
cial, and  the  court's  instruction  not  to  regard  it 
did  not  cure  the  error. 

.  Appeal  from  Collingsworth  County  Court; 
C.  C.  Small,  Judge. 

A.  H.  Beach  was  convicted  of  theft,  and  ap- 
peals.   Reversed  and  remanded. 

R.  H.  Templeton,  of  Wellington,  and  Chas. 
L.  Black,  of  Austin,  tor  appellant 
E.  A.  Berry,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  theft  of  .property  under  the  value  of  $20. 

Briefly,  the  case  shows  that  appellant  en- 
tered a  garage,  the  same  being  the  property 
of  T.  J.  Stewart,  at  night  and  took  an  auto 
casing.  The  alleged  owner,  Stewart,  testi- 
fied he  did  not  give  appellant  his  consent  to 
take  the  property.  He  had  employed  a  con- 
stable named  Weaver  to  watch  bis  garage  at 
night.  Weaver  entered  the  garage  and  oc- 
cupied a  back  seat  in  one  of  the  autos.  His 
testimony  Is  to  the  efTect  that  early  In  the 
morning,  a  couple  of  hours  before  day,  ap- 
pellant came  in  the  garage,  and  as  he  was 
getting  the  casing  he  spoke  to  him.  They 
talked  about  the  matter  a  little  while,  ap- 
pellant stating  that  he  would  take  the  casing 
and  would  pay  for  it;  thereupon  Weaver  let 
him  leave  with  the  casing,  and  opened  the  door 
so  he  could  go  out.  Appellant's  testimony 
is  to  the  effect  that,  not  only  through  himself, 
but  two  of  the  sons  of  Stewart,  he  had  a 
right  to  enter  the  garage  and  take  whatever 
he  saw  proper  from  it,  and  to  pay  for  it 
either  at  the  time  or  have  it  charged;  that 
he  was  interested  in  a  drug  store  with  his 
brother,  Dr.  Beach,  just  across  the  street  In 
front  of  the  garage,  and  that  by  an  under- 
standing with  the  Stewarts  he  (appellant) 
could  enter  the  garage  and  take  what  he  saw 
proper,  and  had  at  times  worked  In  the  gar- 
age when  the  Stewart  boys  were  in  charge  of 
it,  in  the  absence  of  their  father,  who  was 
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living  In  OkSalidma,  Whd  op  to  die  time  Of 
this-oecurrenee  In  August  the  Stewarts  would 
go  into  their  drug  store  under  the  same  char- 
acter of  conditions  and  contract;  that  he 
Often  carried  the  keys  to  the  garage  when 
young  Stewart  wa»fn  charge  of  it;  that  on* 
der  this  understanding,  and  as  he  thought 
with  concurrence  of  the  father,  he  had  aright 
to  enter  the  garage  and  take  what  he  wanted, 
provided  he  either  paid  for  it  then  or  later; 
that  at  this  time  he  had  occasion  to  want  an 
auto  casing  to  put  on  a  car  that  he  was  go* 
Ing  after  a  few  miles  distant,  and  that  he  had 
to  go  very  early  in  the  morning;  that  be 
could  not  find  Mr.  Stewart  to  get  fan  (he  ga- 
rage the  night  before;  when  he  ascertained 
he  had  to'  go  for  the1  other  car;  that  the  car 
he  was  going  after  belonged  to  an  uncle;  that 
he  wanted  to  get  this  car  to  make  a  trip  to 
Knox  county.  That- he  did  go  after  the  car 
seems  not  to  he  questioned,  and  that  he  took 
the  casing  that  be  got  ont  <tt  Stewart's  ga- 
rage with  him,  but  when  he  reached  his 
node's  he  had  sold  the  car,  and  the  uncle 
bought,  the  casing  and  gave  htm,  a  blank 
check  signed, -to  be  filled  out  for  the  amount 
and  the  name  of  the  payee;  that  when  he 
returned  to  town,  where  the  garage  is  situat- 
ed, be  .ascertained  there  was  some  talk  about 
bis  having  entered  the  garage,  and  he  went 
to  see  Mr.  Stewart,  who  was  sick  at  bis 
home,  and  Wanted  to  pay  for  it ;  that  he  had 
a  check,  and,  if  Stewart  would  name  the 
price  of  the-  •  casing,  he  would  insert  It 
Stewart  was  not  aware  of  the  value  of  it  at 
the  time,  and  that  prevented  appellant  filling 
ont  the  check.  Appellant  also  testified  that 
before  he  entered  the  garage  he  went  to  the 
usual  entrance  door  and  knocked  on  it  and 
made  a  noise  to  wake  Weaver,  whom  he 
knew  was  on  the  Inside,  and  falling  to  do  so 
be  went  to  a  window  and-  entered  the  garage 
in  that  manner,  and  went  to  the  car  where 
Weaver  was,  and  found  him  asleep,  shook 
him  and  waked  him,  and  told  him  his  mis- 
sion, and  that  Weaver  got  up  and  got  the 
casing  and  let  him  out. 

[1]  Quite  a  number  of  exceptions  were  re- 
served to  the  court's  charge,  and  refused 'spe- 
cial charges  requested.  The  vital  question 
with  reference  to  the  Charge  is  that  the  court 
did  not  charge,  and  refused  requested  in- 
structions,, that  if  the  Jury  should  find  that 
he  had  the  consent  of  Weaver  to  take  the 
casing  at  the  time  be  took  it,  and  that  he  did 
not  enter  the  house  with  fraudulent  Intent, 
and  did  not  take  the  casing  with  fraudulent 
Intent,  the  Jury  should  acquit,  or  if  the  defend- 
ant believed  be  had  a  right  to  enter  the  ga- 
rage under  the  circumstances  indicated,  and 
take  the  casing,  the  fraudulent  intent  would 
be  absent,  and  the  Jury  should  acquit.  We 
are  of  opinion  this  phase  of  the  law  should 
have  been  given.  Appellant's  testimony 
shows  that  he  was  aware  of  the  fact  that 
Weaver  was  in  the  house  at  the  time,  and  his 
mission  and  purpose  of  being  in,  the  house, 


and  that  he  undertook  to  wake  him,  so  h» 
could  get  the  casing ;  that  he  went  in  the  ga* 
rage  and  woke  Weaver  and  did  get  it  This 
testimony  raises  the  question  of  want  of 
fraudulent  Intent.  Appellant  should  have  had 
the  benefit  of  It  in  the  charge  to  the  Jury-  In 
a  qualified  sense  Wearer  was  in  possession  of 
the  garage  under  a  special  appointment  by 
the  owner,  Stewart.  In  a  general  sense,  the 
ownership  and  possession  was  lb  Weaver; 
Taking  sill  the  facts  and  circumstances  to- 
gether, we  believe  same  Justified  appellant 
in  asking  the  court  to  charge  the  Jury  that, 
If  he  took  the  casing  with  Weaver's  consent, 
he  would  not  be  guilty  of  theft.  The  charge 
should  also  have  presented  appellant's  theory 
of  want  of  fraudulent  intent. 

[I]  There  is  a  bill  of  exceptions  to  the  ef- 
fect that  the  court  permitted  the  county  at» 
torney  to  impeach  appellant  In  regard  to  mat- 
ters arising  ont  of  his  knowledge  or  want  of 
knowledge  of  the  sickness  of  Mr.  Stewart; 
The  county  attorney  asked  defendant  if  he 
had  not  made  inquiry  concerning  the.  health 
of  T.  J.  Stewart  on  the  day  prior  to  the  tak- 
ing of  the  auto  casing,  by  asking  Jell  Stewart, 
the  young  son  of  T.  J.  Stewart,  and  the 
cowrt  compelled  the  defendant  to  answer, 
and  defendant  did  answer  said  Inquiry  by 
stating  that  be  did  not  make  inquiry  concern- 
ing the  health  of  T.  J.  Stewart,  as  he  knew 
his  condition,  as  he  saw  them  take  him  home 
that  day.  The  court  then  permitted  Jeff 
Stewart  to  testify  that  defendant,  on  the 
day  before  H»  casing  v/as  taken,  had  asked 
him  whether  his  father  was  sick  that  day. 
Upon  another  trial  we  are  .of  opinion  this 
matter  should  not  occur  as  stated  in  the  bill. 
This  was  impeachment  on  an  Immaterial 
matter. 

[3,4]  Another  bill  recites  that,  while  de- 
fendant was  being  cross-examined  by  the 
county  attorney,  he  was  asked  if  be  knew 
that  T.  J.  Stewart  had  a  telephone  in  his 
house,  and  if  he  tried  to  call  T.  J.  Stewart 
that  night  before  getting  the  casing.  Appel- 
lant answered  that  he  knew  Stewart  had  a 
telephone,  and  that  he  tried. to  .call  him,  but 
could  not  get  his  residence.  After  defend- 
ant made  these  statements  the  state  was  per- 
mitted to  show  by  McCauley  that  he  (Mc- 
Cauley)  was  proprietor  of  the  telephone  ex- 
change, and  that  he  had  a  bell  alarm  ar- 
rangement on  his  telephone  that  .never  failed 
to  ring,  and  that  if  defendant  had  tried  to 
ring  central  that  night  he  would  have  known 
it  by  the  bell  ringing,  which  would  have 
awakened  him,  or,  if  this  failed,  there  would 
be  a  drop  plug  from  defendant's  telephone, 
which  would  show  that  he  had  tried  to  ring 
central,  and  that  this  plug  never  failed  to 
drop  when  there  was  a  ring  into  central. 
Mrs.  McCauley  was  permitted  to  testify  to 
the  same  facts.  Various  objections  were  urg- 
ed to  this  testimony  on  the  ground  that  it 
was  not  brought  out  by  the  defendant,  but 
by  the  state,. for  the  purpose,  of  impeaching 
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defendant  on  immaterial  matters.  We  are 
of  opinion  that  upon  another  trial  this  should 
not  occur  as  It  is  stated  in  this  bill.  We 
think  the  matter  was  Immaterial,  and,  as 
claimed  by  appellant,  was  but  a  conclusion 
of  the  witness  and  argumentative  opinion, 
based  on  things  that  may  not  be  true.  The 
statements  of  McOauley  were  matters  of 
opinion  and  guesswork  largely,  and  especial- 
ly with  reference  to  the  working  of  his  tele- 
phone and  the  drop  of  the  plug,  and  the  fact 
that  the  ringing  of  the  bell  would  hare  awak- 
ened him.  This  character  of  impeachment 
was  prejudicial,  and  but  a  conclusion  of  the 
witness. 

[S]  There  is  another  bill  showing  that, 
about  the  time  appellant  had  finished  tes- 
tifying in  his  own  behalf,  the  state  took  him 
on  cross-examination  and  asked  the  follow- 
ing question:  "It  Is  a  fact  that  you  hare 
been  Indicted  in  Knox  county,  is  it  not?" 
Objection  was  urged,  which  was  sustain- 
ed, on  the  ground  that  It  was  not  a  proper 
way  to  question  the  witness,  and  the  county 
attorney  changed  the  form  of  the  question 
to  this :  "Then,  to  be  more  specific,  you  were 
indicted  for  arson  In  Knox  county,  were  you 
not?"  Again  objection  was  urged.  The  wit- 
ness answered  that  he  had  not  been  indicted 
in  Knox  county,  but  that  he  had  a  civil  suit 
for  collecting  insurance.  The  county  at- 
torney then  asked  witness  "if  the  suit  was 
not  In  regard  to  collecting  Insurance  on  a 
building  that  was  burned."  The  witness  an- 
swered, "Yes."  The  court  sustained  the  ob- 
jection to  this  testimony,  and  verbally  in- 
structed the  Jury  not  to  consider  It  There- 
after, In  his  closing  speech,  the  county  at- 
torney used  this  language:  "Defendant  is 
a  criminal,  for  he  has  been  Indicted  In  Knox 
county,  and  is  the  black  sheep  of  the  Beach 
family."  Appellant  urged  exception,  because 
It  had  been  ruled  out  by  the  court,  and  the 
jury  Instructed  not  to  consider  it,  and  the 
county  attorney  was  out  of  the  record,  and 
indulging  in  undignified  abuse  of  defendant, 
and  it  was  prejudicial.  These  were  sustain- 
ed by  the  court,  and  the  county  attorney  re- 
quested to  confine  his  remarks  to  the  record. 
Appellant  took  his  bill  of  exceptions. 

The  court,  having  rejected  appellant's  Mil, 
wrote  that  here  quoted,  and  then  qualified 
It  with  the  statement  that  the  witness  an- 
swered that  he  was  not  Indicted,  and  there 
was  no  testimony  before  the  Jury  on  the  sub- 
ject, and  the  Jury  could  not  have  been  mis- 
led. It  occurs  to  us  the  reason  given  by  the 
judge  in  his  qualification  is  a  strong  reason 
why  the  remarks  of  the  county  attorney  were 
erroneous.  If  there  had  been  testimony  be- 
fore the  jury  that  he  had  been  Indicted,  it 
could  be  used  in  argument  for  Impeachment 
purposes.  The  only  reason  why  it  could  be 
shown  appellant  had  been  indicted  for  a 
felony   was  to  impeach  his  standing  as  a 


witness.  The  appellant  denied  the  fact  that 
he  had  been  indicted,  and  this  should  have 
ended  the  matter.  There  was  no  testimony  be- 
fore the  Jury  that  he  bad  been  indicted  for 
arson  as  sought  to  ,be  proved  by  the  county 
attorney.  The  statement  of  the  county  at- 
torney was  that  appellant  bad  been  Indicted 
when  he  had  testified  he  had  sot  been  in- 
dicted. The  county  attorney  did  not  take  the 
witness  stand,  or  testify  in  regard  to  the 
matter,  but  made  statements  in  his  speech 
which  were  unauthorized.  This  matter  has 
been  the  subject  of  many  decisions  by  this 
court  The  writer  deems  it  unnecessary  to 
go  into  the' matter  or  discuss  it  See  Davis 
v.  State,  61  Tex.  Or.  R.  249,  114  S.  W.  386, 
which  is  a  weH-eonsidered  opinion  written  by 
Judge  Ramsey  when  a  member  of  this  court; 
Smith  v.  State,  65  Tex.  Cr.  R.  660,  117  & 
W.  966;  McKinley  v.  State,  62  Tex.  Or.  R. 
182,  106  S.  W.  842;  Smith  v.  State,  44  Tex. 
Cr.  R.  142,  68  S.  W.  995,  100  Am.  St  Rep. 
849 ;  Taylor  v.  State,  50  Tex.  Or.  R.  362,  97 
S.  W.  94,  123  Am.  St  Rep.  844;  Johnson  v. 
State,  66  Tex.  Or.  R.  586,  148  S.  W.  328; 
Wilson  v.  State,  194  S.  W.  828,  and  many 
cases  there  cited.  That  the  judge  instructed 
the  jury  not  to  consider  it  did  not  cure  the 
error.    See  Powell  v.  State,  70  S.  W.  219. 

The  question  of  newly  discovered  testi- 
mony attached  to  the  motion  for  a  new  trial 
Is  not  discussed,  as  those  matters  can  be 
brought  before  the  Jury  upon  another  trial. 
We  would  be  inclined,  however,  to  reverse 
the  judgment  upon  some  of  the  grounds  set 
out  in  the  motion  for  a  new  trial. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


(86  Tex.  Cr.  R.  94) 
WILSON  v.  STATE.     (No.  6828.) 

(Court  of  Criminal  Appeals  of  Texas.    March 
19,  1919.) 

1.  Receiving  Stolen  Goods  @=>8(4)  — 
Knowledge — Sufficiency  or  Evidence. 

In  a  prosecution  for  receiving  stolen  sheep, 
evidence  held  sufficient  to  support  finding  that 
defendant,  while  the  sheep  were  on  his  premises, 
learned  of  theft  of  them. 

2.  Receiving  Stolen  Goods  4£=>8(2) — Evi- 
dence—Relevant ClBCUlfSTANOES. 

In  prosecution  for  receiving  stolen  sheep, 
state's  dependence  being  on  circumstances  alone, 
it  was  permissible  for  defendant  to  introduce 
every  relevant  circumstance  from  which  a  con- 
clusion could  be  drawn  favorable  to  his  inno- 
cence. 

3.  Criminal  Law  <8=>673(2)  —  Receiving 
Stolen  Goods  «=»8(2)— Evidence— Knowl- 
edge or  Theft. 

In  prosecution  for  receiving  stolen  sheep, 
in  determining  whether  facts  excluded  every 
reasonable  hypothesis  except  defendant's  guilty 
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knowledge  of  theft,'  defendant  waa  entitled  to 
have  jury  afforded  privilege  of  considering  evi- 
dence of.  his  advanced  age  and  infirmities  due 
to  sickness,  and  court's  action  in  limiting  such 
evidence  to  amount  of  punishment  was  unau- 
thorized. 

4.  Chimin ai.  Law  c$=>656(3)— Remabks  or 
Coubt— Comment  on  Evidence. 
In  prosecution  for  receiving  stolen  sheep, 
court's  remarks,  in  admitting  evidence,  of  de- 
fendant's advanced  age  and  infirmities,  that 
jury  might  take  such  matters  into  consideration 
In  fixing  penalty,  were  improper,  under  Code 
Or.  Proc.  1911,  art.  787,  as  a  comment  on  the 
evidence  prejudicial  to  defendant. 

Appeal  from  District  Court,  Sutton  Coun- 
ty;   James  Cornell,  Judge. 

J.  L.  Wilson,  was  convicted  of  receiving 
stolen  property,  and  he  appeals.  Reversed 
and  remanded. 

M.  E.  Blackburn,  of  Junction  City,  W.  A. 
Wright,  of  San  Angelo,  M.  B.  Sedberry,  of 
Eldorado,  and  Horace  E.  Wilson,  of  San  An- 
tonio, for  appellant. 

B.  A.  Berry,  Asst  Atty.  Gen,  for  the  State. 

MORROW,  J.  The  conviction  Is  for  re- 
ceiving stolen  property. 

Some  sheep  were  stolen  by  appellant's  son 
Henry  and  one  Kiser  from  the  ranch  of 
Faulkner,  which  was  situated  about  six,  or 
seven  miles  from  the  ranch  of  appellant 
Kiser  and  Henry  Wilson  drove  the  sheep, 
about  160  head,  to  appellant's  ranch,  con- 
sisting of  about  1,200  acres.  They  reached 
there  about  midnight,  and  put  the  sheep  in 
a  pen  without  telling  appellant  The  next 
morning,  according  to  the  testimony  of  Ki- 
ser, they,  in  appellant's  presence,  painted  a 
figure  7  In  front  of  the  letter  H  which  was 
painted  on  the  sheep.  They  remained  in  his 
pasture  for  something  like  a  month,  and 
were  then  taken  by  Kiser  and  Henry  Wilson 
to  the  ranch  of  the  latter  on  the  Divide. 
Henry  Wilson  had  another  ranch  near  that 
of  Faulkner,  on  which  he  had  stock. 

The  central  issue  was  the  knowledge  of  ap- 
pellant that  the  sheep  were  stolen.  Kiser 
said  appellant  took  no  part  and  gave  no  di- 
rections in  painting  the  brand.  The  state 
relied  on  circumstances  alone  to  corroborate 
the  accomplice  and  show  appellant's  knowl- 
edge that  the  sheep  were  stolen.  Appellant 
had  another  son,  TOm  Wilson,  and  claimed 
that,  some  six  years  prior  -to  the  offense,  he 
had  bought  some  sheep  and  sold  them  to  his 
son  Tom,  who  had  sold  them  to  Henry,  who 
since  that  time  had  been  running  the  sheep, 
and  that  he  (appellant)  had  no  knowledge 
of  the  theft)  but  believed  the  sheep  were  a 
part  of  them  owned  by  his  son  Henry.  He 
said  Henry  had  made  previous  arrangements 
to  pasture  some  sheep  in  the  pasture  of  ap- 
pellant   and    that    Kiser    had    previously 


brought  some  sheep  and  put  them  In  his  pas- 
ture claiming  that  they  belonged  to  Henry 
Wilson. 

When  Kiser  and  Wilson  removed  the  sheep, 
the  state's  evidence  showed  that  a  witness 
asked  appellant  if  he  was  going  out  of  the 
sheep  business,  getting  rid  of  his  sheep,  and 
that  appellant  replied,  no,  not  exactly,  that 
he  was  going  to  send  the  sheep  to  Henry's 
ranch;  that  his  grass  was  short  and  the 
wolves  bad,  and  that  Henry's  pasture  had  a 
wolf-proof  fence.  A  deputy  sheriff  testified 
that  some  months  after  the  sheep  had  been 
taken  away  from  appellant's  premises,  he 
Inquired  of  the  appellant  where  the  sheep 
came  from,  and  appellant  said  they  were 
sheep  he  had  bought  in  Mason  county  and 
had  let  Tom  have  them  and  Tom  had  let 
Henry  have  them;  that  he  had  bought  the 
sheep  In  Mason  county  about  six  years  be- 
fore. 

The  appellant  proved  his  age  as  68  years, 
and  offered  to  prove  that  he  had  been  In  bad 
health  for  a  certain  length  of  time,  to  which, 
npon  the  state's  objection,  counsel  for  the 
appellant  stated  the  evidence  of  bad  health 
was  offered  to  show  that.  In  connection  with 
his  age,  he  was  inactive  and  would  not  take 
the  notice  of  things  that  a  younger  and  more 
active  and  healthy  man  would  take,  and 
would  not  be  apt  to  notice  any  fact  or  cir- 
cumstance tending  to  show  that  any  sbeep 
put  in  his  pasture  were  stolen  sheep.  Where- 
upon the  trial  Judge  remarked  In  the  pres- 
ence of  the  jury: 

"I  believe  it  is  admissible  upon  another  theory. 
The  penalty  would  be  from  two  to  four. years 
in  the  penitentiary,  and,  if  the  defendant  should 
be  convicted,  the  jury  might  take  into  consid- 
eration his  age  and  condition  of  his  health  in 
fixing  the  penally,  and  I  will  admit  the  testi- 
mony." 

These  remarks  were  excepted  to  upon  sev- 
eral grounds. 

[1]  The  appellant  insists  that  the  evidence 
Is  not  sufficient,  stressing  the  failure  of  the 
state  to  corroborate  the  accomplice  Kiser. 
We  do  not  find  any  direct  corroboration  of 
Kiser' s  testimony  to  the  effect  that  appellant 
saw  him  while  be  was  changing  the  brand. 
The  fact  that  the  sheep  were  stolen  and  driv- 
en by  Kiser  and  Henry  Wilson  to  appellant's 
pasture  Is  well  established  by  the  evidence, 
and  we  think  the  circumstances  are  sufficient 
to  support  a  finding  by  the  Jury  that  appel- 
lant learned  of  their  theft  Oyc.  vol.  34,  p. 
627,  note  97,  and  cases  cited.  There  was 
evidence  that  the  7  painted  on  the  sheep  ap- 
peared newer  than  the  H;  that  the  sheep 
remained  In  appellant's  pasture  for  some 
time ;  that  he  handled  some  of  them  In  doc- 
toring them  for  worms;  that,' while  he  dis- 
claimed his  presence  at  the  time  tbey  were 
branded  by  Kiser,  he  was  on  the  premises; 
that   Kiser  had    previously    brought   some 
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sheep  which  be  had  stolen  to  appellant's  pas- 
ture; that  appellant  had  soine  opportunity 
to  have  acquainted  himself  with  the  sheep 
which  his  son  owned ;  that  the  inference  of 
a  claim  of  ownership  was  deducible  from  the 
testimony  that  appellant  said  he  was  send- 
ing them  to  Henry's  pasture. 

[2-4]  The  state's  dependence,  however,  be- 
ing upon  circumstances  alone,  It  was  permis- 
sible for  the  appellant  to  introduce  every  rel- 
evant circumstance  from  which  a  conclusion 
could  be  drawn  favorable  to  his  innocence. 
Vernon's  Tex.  Crlm.  Stats.  voL  2,  p.  585; 
Taylor  ▼.  State,  185  S.  W.  1148.  In  deciding 
whether  facts  proven  were  such  as  to  ex- 
clude any  reasonable  hypothesis  except  the 
guilty  knowledge  of  appellant,  the  appellant, 
we  think,  was  entitled  to  have  the  Jury  af- 
forded the  privilege  of  considering  the  evi- 
dence of  bis  age  and  infirmities  due  to  sick- 
ness. These  may  have,  in  their  opinion,  dull- 
ed Ms-powers  of  perception  and  the  alertness 
of  his  mind  to  a  degree  that  would  have  led 
them  to  the  conclusion  that  the  incidents 
noticeable  by  one  more  active  would  have  es- 
caped his  attention,  and  would,  if  discerned, 
have  made  an  Impression  upon  him  different 
from  that  made  by  the  same  facts  upon  the 
state  witnesses  or  upon  the  jury.  Being  en- 
titled to  the  consideration  of  this  evidence 
on  the  issue  of  his  guilty  knowledge,  the 
court's  action  In  limiting  it  to  the  issue  of 
the  amount  of  punishment  was  unauthorized. 
Even  if  the  admissibility  of  the  evidence  was 
doubtful,  the  remarks  of  the  court  in  admit- 
ting it  constituted  a  comment  prejudicial  to 
the  appellant,  in  that  It  was  susceptible  to 
the  construction  by  the  jury  that,  in  the  mind 
of  the  court  the  evidence  of  guilt  was  such 
as  to  render  it  necessary  that  the  appellant 
should  introduce  evidence  to  mitigate  the 
punishment.  The  statute  (article  787,  O.  O. 
P.)  provides  that — 

"In  ruling  upon  the  admissibility  of  evidence, 
the  judge  shall  not  discuss  or  comment  upon 
the  weight  of  the  same  or  its  bearing  on  the 
case,  but  shall  simply  decide  whether  or  not 
it  is  admissible;  nor  shall  he,  at  any  stage  of 
the  proceedings  previous  to  the  return  of  a 
verdict,  make  any  remark  calculated  to  convey 
to  the  jury  his  opiaion  of  the  case.'' 

The  evidence  was  offered  for  Its  supposed 
favorable  bearing  on  the  proof  of  guilty 
knowledge  of  the  theft  The  remark  of  the 
court,  In  effect,  disclosed  that  to  his  mind 
It  had  no  hearing  on  that  issue,  but  that  it 
did  have  a  bearing  on  the  amount  of  punish- 
ment which  the  jury  might  assess.  Expres- 
sions by  this  court  on  .the  subject  of  the  ef- 
fect of  the  statute  quoted  will  be  found  in 
McGee  v.  State,  37.  Tex.  Cr.  R.  668,  40  S.  W. 
967;.  Moore,  v.,  State,  33  Tex.  Cr.  R.  300,  26 
S..W.  404;  Simmons  v.  State,  55. Tex.  Cr.  R. 
441,  117  S..  W.,  141 ;  Grlbble  v.  State,  210  S- 
W.  215,.  recently  decided.    The  evidence  be- 


ing wholly  circumstantial,  and  that  showing 
guilty  knowledge  quite  conflicting,  we  think 
the  incident  mentioned  was  such  as  to  re- 
quire a  reversal  of  the  judgment. 
Reversed  and  remanded. 


CLARK  ▼.  STATE. 


(85  Tex.  Cr.  R.  153) 
(No.  5261.) 


(Court  of  Criminal  Appeals  of  Texas.    Feb.  12, 

1919.    On  Motion  for  Rehearing, 

April  2,  1919.) 

1.  Criminal  Law  <9=»1086(14)— Appeal— Rko 
oed— Motion  to  Quash  Indictment. 

Court's  refusal  to  quash  indictment  Will  not 
be  considered  on  appeal,  where  record  does  not 
show  whether  motion  to  quash  indictment  was 
presented  to  the  court. 

2.  Cbiminal  Law  <8=>1092(8),  1099(7)— AP- 
PEAL— BlLX  OF  EXCEPTIONS^ TIME  FOB  FlL- 
JNO. 

Where  court  adjourned  in  late  August  and 
appellant  was  given  30  days  after  adjourn- 
ment for  filing  of  bill  of  exceptions  and  state- 
ment of  facts,  and  on  September  16th  was  giv- 
en an  additional  30  days,  and. on  October  11th 
secured  order  granting  him  "30  days  additional 
from  and  after  September  16th,"  bill  of  excep- 
tions and  statement  of  facts  filed  on  November 
4th  will  be  considered;  the  final  order,  if  liter- 
ally construed,  curtailing  lime  granted  by  pre- 
vious order. 

3.  Cbiminal  Law  *=»1091(1)— Appeal— Bnx 
of  Exceptions. 

A  bill  of  exceptions  must  be  complete  in 
Itself,  without  the  necessity  of  reference  to  any 
other  part  of  the  record. 

4.  Cbiminal  Law  <s=s>665(2)— Exclusion  of 
Witnesses— Discbetion  of  Coubt. 

The  matter  of  excusing  a  witness  from  the 
rule  is  one  confided  to  the  sound  discretion  of 
the  trial  court. 

5.  Cbiminal  Law  «=»1153(5)— Review— Dib- 
cbetion— Exclusion  of  Witness. 

The  action  of  the  court  in  excusing  a  wit- 
ness from  the  rule  will  not  be  reviewed  on  ap- 
peal, unless  it  appears  from  the  bill  of  excep- 
tions that  discretion  of  the  court  has  been 
abused, 

6.  Cbiminal  Law  «t=>1168(2)  —  Review  — 
Habmlesb  Ebbob.   •     ■     •  ■ 

Court's  action  in  permitting  witnesses  to 
remain  in  courtroom  after  the  rule  has  been 
invoked,  and  permitting  them,  each  in  the  pres- 
ence of  the  other,  to  testify  as  to  statement  by 
defendant  written  by  one  and  signed  as  witness 
by  the.  other,  was  harmless,  where  defendant 
himself  admitted  having  made  the  statement 

7.  Chimin al    Law    «a*il2(2)  —  Evidence  — 
.  Statbmbbtb  by  Accused. 

Evidence  as  to  statements  made  fay  accused 
when  he  was  not  in  custody  or  under  restraint 
or  arrest, ,was  properly  admitted.  . 
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On  Motion  for  Rehearing. 

8.  Criminal  Law  «=»538(3)  —  Evidence  — 
Confessions. 

Defendant's  confession  of  his  connection 
with  the  crime  will  justify  conviction  when  the 
facts  making  out  the  substantive  crime  were 
shown  otherwise. 

9.  Criminal  Law  *=>534(1)  —  Evidence  — 
Confession  —  Sufficiency  of  Cobboboba- 
tion. 

In  prosecution  for  injuring  or  damaging 
railroad  track  in  such  manner  as  to  endanger 
the  lives  of  any  person,  in  violation  of  Pen. 
Code  1911,  art  1229,  evidence  held  sufficient  to 
corroborate  defendant's  confession  as  to  his 
guilty  connection  with  the  commission  of  the 
crime. 

10.  Criminal  Law  $=>1086(1)— Admission  or 
Evidence— Review— Failure  to  Object. 

Court  on  appeal  will  not  consider  alleged 
errors  in  the  admission  of  evidence,  where  no 
objection  to  the  evidence  was  made  in  lower 
court,  though  appellant  is  represented  by  dif- 
ferent attorney  on  appeal. 

Appeal  from  District  Court,  Taylor  Coun- 
ty;  Joe  Burkett,  Judge. 

W.  O.  Clark  was  convicted  of  Injuring  or 
damaging  a  railroad  track  In  such  manner 
mi  to  endanger  the  lives  of  persons  In  viola- 
tion of  Pen.  Code  1911,  art.  1229,  and  be  ap- 
peals.   Affirmed. 

Stlnson  &  Chambers,  of  Abilene,  for  ap- 
pellant 
E.  A.  Berry,  Asst  Atty.  Gen.,  for  the  State. 

LATMMORE,  J.  Appellant  was  convicted 
in  the  district  court  of  Taylor  county  for  a 
violation  of  the  provisions  of  article  1229, 
P.  C,  which  forbids  any  person  in  any  way 
Injuring  or  damaging  any  railroad  track  In 
such  manner  as  to  endanger  the  lives  of  any 
person,  and  his  punishment  was  fixed  at  con- 
finement In  the  penitentiary  for  a  term  of 
six  years. 

It  appears  that  on  the  night  of  December 
13,  1915,  some  one  removed  various  spikes, 
fishplates,  and  angle  bars  from  portions  ol 
the  track  of  the  Wichita  Valley  Railway 
Company  In  Taylor  county,  Tex.,  in  such 
manner  as  to  cause  a  wreck  of  the  passen- 
ger train  the  next  morning.  These  facts 
are  fully  testified  to  by  a  number  of  wit- 
nesses without  contradiction.  In  a  short 
time  after  the  wreck  the  sheriff  of  the  coun- 
ty found  a  fresh  buggy  track  In  a  field  ad- 
jacent to  the  place  of  the  wreck,  and  trailed 
same  back  to  Abilene,  and  testified  as  to  the 
tracks  of  the  horse,  apparently  pulling  the 
buggy,  and  described  them  minutely.  It 
was  also  shown  that  appellant  owned  a  bug- 
gy and  horse,  whose  tracks  were  similar  to 
those  accompanying  the  buggy  tracks  from 
the  scene  of  the  wreck.    The  section  foreman 


testified  that  a  claw  bar,  such  as  was  used 
for  polling  spikes  out  of  cross-ties,  was  miss- 
ing from  among  his  tools  just  before  the 
time  of  the  wreck.  Various  statements,  oral 
and  written,  of  the  appellant  were  introduc- 
ed, in  which  be  fully  stated  that  he  was  In- 
duced by  one  Felix  Jones  to  assist  and  ac- 
company him  In  the  matters  leading  up  to 
and  surrounding  the  removal  of  the  spikes, 
fishplates,  and  angle  bars  from  the  railway 
track.  It  is  said,  among  other  things,  that 
he  went  with  Jones  down  to  where  he  got  the 
tools,  and  hauled  them  out  to  the  place  In 
his  buggy,  and  kept  watch  for  him  while  be 
was  doing  the  work,  also  stating  that  Jones 
told  him  be  was  going  to  fix  the  track  so 
there  would  be  a  wreck,  and  that  he  was  go- 
ing to  be  on  the  train  and  claim  to  be  hurt 
and  would  sue  the  company  and  get  a  good 
sum  for  damages,  out  of  which  he  would 
give  the  appellant  $1,000.  Appellant's  testi- 
mony was  for  the  purpose  of  establishing  an 
alibi,  and  he  denied  having  anything  to  do 
with  the  wreck,  but  claimed  that  he  had  been 
trying  to  get  in  with  Jones,  and  wanted  to 
assist  In  catching  Jones.  It  was  In  evidence 
that  Jones  was  a  notoriously  bad  man  who 
had  been  tried  and  convicted  for  murder. 
It  was  also  In  proof  that  Jones  was  on  the 
train  the  next  morning  after  the  removal  of 
the  parts  of  the  railroad  track,  and  was  In 
the  wreck,  and  claimed  to  have  been  hurt 
and  sued  the  railway  company  for  damages, 
but  failed  to  recover. 

Appellant  has  filed  no  motion  for  a  new 
trial,  but  we  have  as  fully  considered  the 
statement  of  facts  and  other  matters  contain- 
ed in  the  record  as  If  such  motion  had  been 
on  file. 

[1]  A  motion  was  filed  to  quash  the  indict- 
ment, but,  owing  to  the  fact  that  the  rec- 
ord Is  silent  as  to  whether  same  was  ever 
presented  to  the  court  we  cannot  consider 
same. 

No  exceptions  were  taken  to  the  charge  of 
the  court  and  the  only  two  special  charges 
which  were  asked  by  appellant  having  been 
given,  and  there  being  no  motion  for  a  new 
trial  raising  any  objections  to  the  charge, 
we  presume  the  same  sufficiently  presented 
the  law  of  the  case,  and  observe  no  error 
therein. 

A  motion  in  arrest  of  judgment  was  made, 
questioning  the  constitutionality  and  validity 
of  the  statute  under  which  the  prosecution 
was  had.  No  specific  objection  is  pointed 
out  and  we  think  the  motion  was  properly 
overruled.. 

[2]  There  appears  some  confusion  in  the 
various  orders  of  the  trial  court  extending 
the  time  for  filing  bills  of  exception  and 
statement  of  facts,  one  construction  of  which 
would  make  it  appear  same  were  filed  toe 
late  for  consideration.  The  record  does  not 
show  when  the  trial  coprt  adjourned,  but  the 
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trial  ended  August  21st,  and  the  motion  In 
arrest  of  Judgment  was  overruled  August 
23d,  and  an  order  then  entered,  giving  SO 
days  after  adjournment  for  filing  bills  of  ex- 
ception and  statement  of  facts.  On  Septem- 
ber 18th  following  the  court  made  an  order, 
giving  appellant  "SO  days  additional  In  which 
to  file  statement  of  facts  and  bills  of  ex- 
ception." On  October  11th  the  court  made 
another  order,  specifically  granting  30  days 
additional  from  and  after  September  16, 1918, 
within  which  to  file  bills  of  exception  and 
statement  of  facts.  This  last  order  would 
seem  to  make  the  time  expire  October  16, 
1018,  but  we  cannot  understand  why  the  need 
for  three  orders  extending  such  time  for  filing. 
It  is  clear  if  the  court  adjourned  in  late  Au- 
gust, giving  30  days'  time,  and  on  September 
16th  made  another  order  granting  30  days' 
additional  time,  and  on  October  11th  made 
another  order,  which  only  gives  30  days 
from  September  16th,  this  last  order  would 
be  a  curtailment  of  the  time  granted  by  the 
order  of  September  16th.  In  this  condition.) 
and  the  bills  of  exception  and  statement  of 
facts  being  filed  on  November  4th,  we  have 
considered  same. 

[3]  Appellant's  bill  of  exception  No.  1  rais-. 
es  the  question  of  the  court  allowing  the 
sheriff  of  El  Paso  county,  Mr.  Orendorff,  and 
the  witness  3.  B.  Dooley,  to  remain  in  the 
courtroom  during  the  trial  and  after  the 
rule  had  been  invoked,  it  being  set  forth  in 
said  bill  as  reasons  for  such  objection  that 
each  of  said  witnesses'  swore  to  alleged 
statements  of  appellant,  for  the  contents  of 
which  reference  Is  made  to  the  statement  of 
facts.  It  is  a  well-settled  rule  of  this  court 
that  a  bill  of  exceptions  must  be  complete  in 
Itself  without  the  necessity  of  a  reference 
to  any  other  part  of  the  record.  Banks  v 
State,  62  Tex.  Cr.  B.  652,  138  S.  W.  406; 
Campbell  v.  State,  68  Tex.  Cr.  B.  596,  141 
S.  W.  232,  Ann.  Cas.  1913D,  858;  Harrison 
v.  State,  69  Tex.  Cr.  R.  291, 153  S.  W.  139. 

[4-1]  The  matter  of  excusing  a  witness 
from  the  rule  Is  one  confided  to  the  sound  dis- 
cretion of  the  trial  court;  and,  unless  it  ap- 
pears from  the  bill  that  such  discretion  has 
been  abused,  the  action  of  -  the  court  below 
will  not  be  revised.  In  this  case  appellant 
himself  seems  to  have  admitted  making  the 
statement  referred  to  In  said  bill,  and  we 
can  see  no  possible  injury  resulting  in  al- 
lowing the  sheriff  of  El  Paso  county  to  testi- 
fy, in  the  hearing  of  another  witness,  that 
he  was  called  to  sign  as  a  witness  a  written 
statement,  the  contents  of  which  he  did  not 
know,  and  in  allowing  said  other  witness  to 
testify,  in  the  presence  of  the  sheriff,  that 
he  wrote  out  the  statement  which  the  sheriff 
was  called  to  witness.  Clary  v.  State,  68 
Tex.  Cr.  R.  290,  150  S.  W.  919. 

[7]  There  is  no  merit  in  appellant's  second 
bill  of  exceptions  to  the  court's  action  in  al- 
lowing in  evidence  the  statement,  both  writ- 


ten and  oral,  made  by  appellant  He  was 
not  in  custody,  nor  under  restraint  or  ar- 
rest, and  it  is  not  so  claimed  by  the  appel- 
lant Some  of  the  statements  were  made 
to  private  citizens,  and  some  to  officers,  but 
at  the  time  of  making  them  appellant  was  a 
witness  in  another  case,  and  appeared  to  be 
lounging  around  the  sheriff's  office  and  talk- 
ing very  freely.  The  materiality  of  the  state- 
ments is  evident  on  their  face. 

There  appears  in  the  record  certain  assign- 
ments of  error,  in  a  separate  document  bat 
they  only  relate  to  what  has  already  Men 
discussed  herein. 

We  have  gone  through  this  record  with  the 
greatest  care,  and  are  unable  to  discover  any 
reversible  error,  and  the  Judgment  of  the 
trial  court  la  affirmed. 

On  Motion  for  Rehearing. 

This  case  is  before  us  on  appellant's  mo- 
tion for  rehearing. 

[I,  I]  It  is  urged  therein  that  the  evidence 
does  not  establish  the  corpus  delicti.  The 
appellant  was  charged  with  wrecking  a  train 
under  article  1229,  P.  C.  The  proof  was  am- 
ple and  (incontroverted  that  there  was  a 
wreck  of  a  train  at  the  time  alleged  in  the 
indictment  and  that  the  same  was  caused  by 
the  removal  of  fishplates,  angle  bars,  and 
spikes  which  held  the  rails  together  and 
fastened  them  to  the  cross-ties.  The  wreck 
being  shown,  and  that  it  occurred  through 
the  criminal  agency  of  some  one,  but  one 
question  remained  to  be  proven,  to  wit  ap- 
pellant's guilty  connection  therewith.  It  is 
the  settled  law  of  this  state  that  the  con- 
fession of  one  accused  of  crime,  of  his  con- 
nection therewith,  will  Justify  his  convic- 
tion when  the  facts  making  out  the  substan- 
tive crime  have  been  shown  otherwise.  At- 
taway  v.  State,  35  Tex.  Cr.  R.  403,  34  S.  W. 
112 ;  White  v.  State,  40  Tex.  Cr.  B.  366,  50 
S.  W.  705 ;  Sullivan  v.  State,  40  Tex.  Cr.  R. 
633,  51  S.  W.  375;  Landreth  v.  State,  44  Tex. 
Cr.  B.  239,  70  S.  W.  758.  If  the  rule  required 
that  there  be  corroboration  of  the  confession 
as  to  the  fact  of  appellant's  guilty  connection 
with  the  act  shown  by  other  evidence  to  be 
criminal,  we  should  still  be  compelled  to  hold 
the  evidence  sufficient  in  this  case.  Willard 
v.  State,  27  Tex.  App.  386,  11  S.  W.  453,  11 
Am.  St.  Rep.  197;  Kugadt  v.  State,  38  Tex. 
Cr.  R.  681,  44  S.  W.  989 ;  Barrett  v.  State, 
55  Tex.  Cr.  R.  182,  115  S.  W.  1187;  Harris 
v.  State,  64  Tex.  Cr.  B.  594,  144  S.  W.  232. 
.  [10]  This  court  recognized  In  its  former 
opinion  the  fact  that  the  record  was  before 
us  without  motion  for  new  trial,  but  nev- 
ertheless every  point  in.  the  case  was  "care- 
fully scrutinized  and  passed  upon  by  the 
court  The  appellant  was  represented  in  the 
trial  court  by  a  different  attorney  than  the 
one  who  appeared  here  for  him,  and  it  la 
now  urged  that  many  errors  were  committed 
In  the  admission  of  evidence  to  which  no  ob- 
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Jections  were  made;  and  counsel  now  repre- 
senting the  appellant  asks  this  court  to  re- 
verse this  case  because  of  these  errors.  No 
cases  are  cited  in  the  motion,  and  none  are 
known  to  the  court  in  which  it  is  held  that 
this  is  cause  for  reversal.  When  one  em- 
ploys an  attorney  of  his  own  choice,  and  in 
an  action  free  from  any  fraud  or  taint  of  un- 
fair dealing  loses  his  case  before  the  court 
or  Jury,  it  has  never  been  held,  as  far  as 
we  know,  that  thereby  the  loser  gains  the 
right  to  another  trial.  None  of  the  matters 
so  complained  of  appear  to  the  court  to  ma- 
terially affect  the  result  of  the  trial. 

No  reversible  error  being  pointed  out  in 
our  former  opinion,  the  motion  for  rehearing 
is  overruled. 


(85  Tex.  Cr.  R.  US) 

WINGO  ▼.  STATE.     (No.  5172.) 

(Court  of  Criminal  Appeals  of,  Texas. 
March  19,  1919.) 

L  Criminal    Law    «=>772(4)  —  Trial  —  In- 
btbuctions— evidence  of  act  barbed  bt 
Limitation. 
In  a  prosecution  for  incest,  refusal  to  amend 
an  instruction  authorizing  conviction  if  act  of 
intercourse  took  place  "on  or  about  the  day  al- 
leged in  the  indictment,"  by  stating  the  jury 
must  believe  the  act  to  have  occurred  within 
three  years  anterior  to  filing  of  indictment,  was 
error,  where  there  was  evidence  of  an  act  more 
than  three  years  prior  thereto. 

2.  Criminal  Law  «=»369(8)— Evidence— Pre- 
vious Offense  — Act  Barbed  bt  Limita- 
tion. 

In  an  incest  prosecution,  evidence  of  an  act 
of  sexual  intercourse  occurring  more  than  three 
years  prior  to  filing  indictment,  and  barred  from 
prosecution  by  limitation,  was  admissible;  the 
defendant  having  testified  and  denied  the  offense 
and  having  introduced  testimony  controverting 
prosecutrix's  testimony. 

3.  Cbtminal  Law  «=»742(2)— Evidence— Ac- 
complices—Incest— Question  fob  Jubt. 

Where  prosecutrix  testified  that  she  engaged 
in  an  incestuous  relation  with  defendant  through 
fear  he  would  harm  her,  and  gave  evidence  that 
he  took  advantage  of  his  relationship  to  influ- 
ence her  to  submit,  which  she  did  and  kept 
silent,  it  was  a  question  for  the  jury  whether 
she  was  an  accomplice  witness,  requiring  cor- 
roboration as  to  commission  of  offense  and  de- 
fendant's connection  therewith,  under  Code  Or. 
Proc.  1911,  art  801. 

4.  Criminal  Law  «J=»780(8)— Evidence— Ac- 
complices—Incest— Instructions. 

An  instruction,  in  a  prosecution  for  incest, 
held  unduly  restrictive  in  predicating  the  jury's 
right  to  find  prosecutrix  an  accomplice  witness 
upon  belief  that  she  "did  voluntarily,  and  with 
the  same  intent  which  actuated  defendant,  unite 
with  him  in  the  alleged  commission  of  the  of- 
fense." 


5.  Cbtminal  Law  «=>B07(7),  507%  — Evi- 
dence— Accomplice  Witness— Incest. 
A  general  statement  of  prosecutrix  that  ac- 
cused had  carnal  knowledge  of  her  without  her 
consent  or  that  she  resisted,  or  that  it  was  had 
through  force,  fear,  or  threats,  must  be  con- 
sidered with  all  other  testimony  and  facts,  in 
determining  whether  she  is  an  accomplice  wit- 
ness, and,  if  shown  that  the  act  could  not  have 
occurred  without  her  consent  or  she  did  not 
oppose  it,  she  is  an  accomplice,  unless  consent 
was  obtained  by  duress  or  fraud. 

Appeal  from  District  Courtj  Crosby  Coun- 
ty;  W.  R.  Spencer,  Judge. 

W.  J.  Wlngo  was  convicted  for  incest,  and 
he  appeals.  Judgment  reversed,  and  cause 
remanded. 

J.  W.  Burton,  of  Crosbyton,  for  appellant 
E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  This  Is  a  conviction  for 
incest. 

[1, 2]  The  Indictment  was  filed  on  May 
14,  1918,  and  charged  that  the  offense  was 
committed  on  or  about  June  1,  1915.  The 
court  in  instructing  the  jury  authorized  a 
conviction  if  the  act  of  intercourse  took  place 
"on  or  about  the  day  alleged  in  the  Indict- 
ment" The  timely  objection  to  this  phase  of 
the  charge  was  made,  with  the  suggestion 
that  it  be  so  amended  as  to  tell  the  jury  that 
to  authorize  the  conviction  they  must  believe 
that  the  act  of  intercourse  took  place  within 
three  years  anterior  to  the  time  the  indict- 
ment was  filed,  and  he  complains  of  the  re- 
fusal of  the  court  to  so  correct  the  charge, 
pointing  out  that  there  were  other  acts  of 
intercourse  testified  to  by  the  accomplice,  oc- 
curring at  a  date  at  which  a  prosecution  bas- 
ed thereon  would  have  been  barred  by  the 
statute  limiting  the  time  for  such  prosecu- 
tion to  a  period  of  three  years  after  the  of- 
fense is  committed.  The  contention  of  ap- 
pellant is  enforced  by  condition  of  the  evi- 
dence. 

The  prosecutrix  gave  birth  to  a  child  the 
1st  day  of  January,  1916,  and  thereafter,  in 
testifying  before  the  grand  jury,  declared 
that  she  had  not  had  intercourse  with  appel- 
lant but  claimed  that  the  birth  of  the  child 
was  occasioned  by  intercourse  with  other 
persons.  She  was  the  stepdaughter  of  ap- 
pellant, was  22  years  old  at  the  time  of  the 
trial,  and  thereon  testified  that  appellant 
began  having  Intercourse  with  her  when 
she  was  about  13  years  of  age,  and  continued 
until  after  she  became  pregnant  The  most 
cogent  fact  corroborating  the  prosecutrix,  and 
connecting  appellant  with  the  offense,  was  the 
testimony  of  a  witness  who  claimed  that 
some  time  in  the  fall  of  1914,  he  saw  appel- 
lant and  the  prosecutrix  in  the  act  of  sexual 
Intercourse.'  The  state  of  the  evidence  was 
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such  that  the  court  In  Its  Charge  should  have 
made  It  clear  to  the  Jury  that  the  conviction 
could  not  be  based  on  the  act  described  by 
the  witness  mentioned,  It  having  occurred 
more  than  three  years  before  the  indictment 
.was  filed.  The  act  occurring  In  1914  was,  we 
think,  admissible  in  evidence;  the  appellant 
having  testified  and  denied  the  offense,  and 
having  introduced  testimony  controverting 
that  of  the  prosecutrix.  Bradshaw  v.  State, 
198  S.  W.  942.  But  we  think,  responding 
to  the  objection  made  by  appellant  to  the 
charge,  that  It  should  have  been  specifically 
stated  therein  that  a  conviction  could  be  had 
only  on  an  act  occurring  within  three  years 
prior  to  the  filing  of  the  indictment. 

[S]  The  prosecutrix  testified  that  she  en- 
gaged in  the  relation  with  appellant  through 
fear  he  would  harm  her  If  she  failed  to  do 
so,  and  to  facts  indicating  that  he  took  ad- 
vantage of  his  relation  to  her  to  influence  her 
to  submit  to  him.  She  did  consent,  however, 
and  kept  silent  Under  the  evidence,  whether 
she  was  an  accomplice  or  not  was  a  question 
of  fact  Mercer  v.  State,  17  Tex.  App.  452 ; 
Dodson  v.  State,  24  Tex.  App.  614,  6  S.  W. 
648;  Branch's  An.  P.  C.  §  1030 ;  State  v.  Duff, 
138  Am.  St.  Rep.  281,  note. 

[4]  The  charge,  under  the  facts,  was,  we 
think,  unduly  restrictive,  In  predicating  the 
Jury's  right  to  find  that  she  was  an  accom- 
plice upon  their  belief  that  she  "did  volun- 
tarily, and  with  the  same  intent  which  actu- 
ated defendant  unite  with  him  in  the  alleg- 
ed commission  of  the  offense."  Clifton  v. 
State,  46  Tex.  Cr.  R.  20,  79  S.  W.  824,  108 
Am.  St  Rep.  983 ;  Buford  v.  State,  68  Tex. 
Cr.  Rep.  295, 151  S.  W.  538. 

In  Clifton's  Case,  supra,  the  court,  submit- 
ting the  Issues  arising  out  of  facts  quite  simi- 
lar to  those  developed  in  the  instant  case 
framed  his  charge  In  substantially  the  same 
language  as  that  complained  of.  Because 
of  its  restrictive  effect  a  reversal  was  or- 
dered. 

[S]  To  the  same  effect  was  the  ruling  In 
Pate  v.  State,  93  S.  W.  556;  Tate  v.  State,  77 
8.  W.  793.  The  principle  by  which  the  ques- 
tion whether  the  prosecutrix  should  be  re- 
garded as  an  accomplice  should  have  been 
tested  Is  that  stated  by  Mr.  Branch  as  fol- 
lows: 

"A  general  statement  of  the  prosecutrix  that 
the  accused  had  carnal  knowledge  of  her  with- 
out her  consent  or  that  she  resisted,  or  that 
it  was  bad  through  force,  fear,  or  threats,  must 
be  considered  in  connection  with  her  other  tes- 
timony and  all  the  other  facts  In  the  case,  in 
determining  whether  or  not  her  testimony  given 
in  behalf  of  the  state  is  accomplice  testimony, 
and  if  the  proof  shows  that  the  act  of  inter- 
course alleged  to  be  incestuous  could  not  have 
occurred  without  her  consent  or  that  she  did 
not  oppose  it  she  is  an  accomplice  witness, 
unless  under  duress  or  induced  to  consent  by 
fraud." 


And  in  instructing  the  Jury  the  court,  in 
our  opinion,  on  the  suggestion  of  the  appel- 
lant In  his  exceptions  to  the  charge,  in  lieu 
of  the  language  used,  should  have  in  appro- 
priate terms  embodied  the  principles  stated 
above,  and  his  failure  to  do  so  entitles  appel- 
lant to  a  reversal  of  the  Judgment,  for  the 
reason  that  except  for  the  transaction  refer- 
red to,  occurring  In  1914,  the  corroborating 
facts  are  extremely  meager.  On  the  proof  of 
that  transaction,  there  was  a  sharp  conflict 
and  vigorous  assault  upon  the  credibility  of 
the  witness  from  whom  It  was  developed, 
and  his  Identification  of  the  appellant  as  one 
of  the  parties  engaged  in  the  act  was  rather 
his  Inference  from  circumstances  than  from 
direct  statement  The  act  of  intercourse 
upon  which  the  prosecution  is  predicated 
must  if  it  occurred  about  the  1st  of  June,  as 
testified  to  by  prosecutrix,  have  been  several 
months  after-  she  became  pregnant  as  she 
claimed  on  the  trial,  by  appellant,  but,  as 
she  previously  testified  under  oath,  through 
intercourse  with  others  whom  she  named. 
The  question  whether  her  evidence  was  to 
be  measured  by  the  rule  of  accomplice  testi- 
mony, which  under  our  statute,  article  801, 
C.  C.  P.,  requires  corroboration,  not  only 
showing  that  the  offense  was  committed,  but 
tending  to  connect  the  appellant  therewith, 
was  of  vital  importance,  and  the  failure  to 
furnish  the  Jury  the  correct  rule  by  which  to 
determine  that  Issue  was,  under  the  facts  In 
the  case,  of  such  consequences  as  to  require 
that  the  Judgment  of  the  trial  court  is  revers- 
ed, and  the  cause  remanded. 


HICKMAN  v.  SWAIN  et  at    (No.  8797.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Feb.  8,  1919.    Rehearing  Denied 

March  15,  1919.) 

1.  Dismissal  and  Nonsuit  «s»79— Okdee  or 
Disiussais— Sufficiency. 

Although  inference  might  be  drawn  from 
preliminary  recitals  in  an  order  of  dismissal 
that  court  intended  to  dismiss  suit  as  to  all  par- 
ties, yet  order  would  not  effect  a  dismissal  as 
to  defendants  whose  names  were  omitted  in 
decree  of  dismissal  proper ;  names  of  other  de- 
fendants being  given. 

2.  Appeal  and  Ebbob  <J=>376— Bond— Njscm- 
Babt  Payees. 

Where  plaintiff  dismissed  a  motion  t»  set 
aside  an  order  of  dismissal,  as  against  certain 
defendants  who  had  not  been  served  with  no- 
tice, such  dismissal  was  In  legal  effect  a  dis- 
missal of  plaintiff's  original  suit  against  Buch 
defendants,  and  it  was  not  necessary  to  make 
them  payees  in  a  writ  of  error  bond  in  order  to 
have  reviewed  an  order  refusing  to  reinstate  aa 
to  the  other  defendant 
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8.  Appeal  and  Ebbob  e3=»876— Bond— Njjces- 
baby  Parties— Effect  or  Dismissal.  9 
Defendants,  as  to  whom  an  action  was  not 
dismissed  on  plaintiff's  default,  need  not  be 
named  as  payees  in  a  writ  of  error  bond  in  or- 
der to  have  reviewed  an  order  refusing  to  sot 
aside  the  order  of  dismissal  as  to  other  de- 
fendants. 

4.  Appearance  <S=8(3)— Voluntary  Appear- 
ance— Filing  Answer  to  Cross- Action. 
A  defendant,  who  appeared  by  an  attorney 
and  filed  an  answer  to  a  cross-action,  thereby 
made  an  appearance  for  all  purposes,  and  it 
was  not  necessary  for  plaintiff  to  serve  him 
with  citation  as  a  predicate  for  a  recovery 
against  him,  although  petition  was  not  served 
upon  him. 

6.  Dismissal  and  Nonsuit  «=»81(7)— Ordeb 
—Motion  to  Vacate— Tims. 
A  motion  to  vacate  an  order  of  dismissal  for 
want  of  prosecution  is  in  the  nature  of  a  bill 
in  equity,  and  such  a  motion  may  be  granted  at 
a  succeeding  term  of  court,  if  plaintiff  shows 
that  he  was  not  negligent  and  has  a  meritorious 
nit. 

0.  Dismissal  and  Nonsuit  <8=»81(1)— Order 
— Setting  Aside— Grounds. 
Where  plaintiff's  attorney  was  diligent  in 
preparation  of  his  case  for  trial  and  had  a 
meritorious  cause  of  action,  but  did  not  appear 
when  case  was  called  because  mistaken  as  to 
time  when  term  of  court  convened,  trial  court 
erred  in  refusing  to  set  aside  an  order  of  dis- 
missal, in  absence  of  a  finding  that  attorney 
was  negligent  in  mistaking  time  of  convening 
of  court. 

Error  from  District  Court,  Knox  County; 
J.  H.  Milam,  Judge. 

Suit  by  C.  W.  Hickman  against  M.  F. 
Swain  and  others.  There  was  an  order  over- 
ruling a  motion  to  set  aside  an  order  of  dis- 
missal, and  plaintiff  brings  error.  Reversed 
and  remanded. 

Wm."  J.  Berne,  of  Ft.  Worth,  for  plaintiff 
In  error. 

Brookreson  ft  Howell  and  James  A.  Ste- 
phens, all  of  Benjamin,  for  defendants  in  er- 
ror. 

DUNKLIN,  J.  This  suit  was  instituted  by 
C.  W.  Hickman  ou  a  promissory  note  ex- 
ecuted by  M.  F.  Swain,  G..  P.  Glbner,  C.  C. 
Tucker,  A.  L.  Lea,  J.  W.  Smith,  G.  D.  Mc- 
Carty,  R.  E.  Butler,  and  W.  B.  Williams. 
The  note  was  giyen  in  part  consideration  for 
a  German  coach  stallion  purchased  from 
Crouch  ft  Son,  horse  dealers  doing  business 
in  La  Fayette,  Ind.,  and  the  vendors  were 
made  payees  in  the  note.  In  his  petition, 
Hickman  alleged  that  he  had  acquired  the 
note  by  purchase  from  those  parties  before 
its  maturity  for  a  valuable  consideration 
and  without  notice  of  any  defense  thereto. 
The  suit  was  instituted  originally  in  Tar- 


rant county,  but  the  venue  was  changed  to 
Knox  county  in  compliance  with  the  decision 
of  our  Supreme  Court  on  a  former  appeal 
which  involved  the  issue  of  venue  only.  See 
Hickman  v.  Swain,  106  Tex.  431,  167  S.  W. 
£09.  On  August  2,  1915,  after  the  decision  of 
the  Supreme  Court  on  the  former  appeal,  the 
papers  in  the  case  were  filed  in  the  district 
court  of  Knox  county,  to  which  court  the 
venue  had  been  changed.  The  suit  was  orig- 
inally filed  March  22,  1911,  and  on  May  22, 
1911,  all  of  the  defendants  except  J.  A.  Wood 
filed  their  answers  to  the  merits  of  the  case, 
in  which  they  pleaded  specially  that  they 
had  been  induced  to  purchase  the  horse  by 
fraudulent  misrepresentations  made  to  them 
by  the  defendant  J.  A.  Wood,  who  acted  in 
collusion  with  and  as  agent  for  the  vendors 
in  a  design  to  swindle  and  cheat  the  buyers. 
The  misrepresentations  so  made  by  the  said 
Wood  consisted  of  statements  of  certain  qual- 
ities of  the  horse  which  were  material  induce- 
ments to  the  buyers  to  make  the  purchase. 
Such  alleged  fraudulent  misrepresentations 
were  pleaded  in  bar  of  plaintiff's  suit  and 
also  as  a  basis  for  a  cross-action  contained 
in  the  answer  for  damages  to  be  recovered 
against  Crouch  ft  Son  and  J.  A.  Wood.  But 
no  citation  on  such  cross-action  was  ever 
served  upon  Crouch  ft  Son,  nor  upon  Wood, 
although  Wood  filed  an  answer  to  the  cross- 
action  on  August  16,  1915,  after  the  trans- 
fer of  the  cause  to  Knox  county. 

The  district  court  of  Knox  county  holds 
two  terms  of  court  each  year,  one  beginning 
in  February  and  one  in  August.  The  suit 
was  continued  at  the  August  term,  1915,  and 
also  at  the  February  term,  1916;  the  first 
continuance  being  charged  to  the  defendants 
other  than  the  defendant  Wood  and  the  sec- 
ond to  plaintiff.  At  the  August  term,  1916, 
the  following  order  was  made  in  the  case  by 
the  district  court  of  Knox  county: 

"On  this  the  14th  day  of  August,  A.  D.  1916, 
the  above  cause  being  regularly  called  in  its 
order  for  trial,  the  defendants  appeared  by 
their  respective  attorneys,  and  the  defendant 
Jno.  Wood  by  his  attorney  demanded  a  trial 
upon  the  cross-action  filed  herein  by  the  other 
defendants,  the  other  defendants  announced 
ready  for  trial  upon  the  cause,  but  suggested  to 
the  court  that,  in  the  absence  of  the  plaintiff, 
their  cause  was  a  conditional  cross-action,  ask- 
ing for  judgment  over  against  the  said  Jno. 
Wood  only  in  the  event  the  plaintiff  recovered 
judgment  against  them,  and  that,  unless  plaintiff 
prosecuted  his  cause  against  them,  they  could 
not  urge  their  cross-action,  and,  upon  sugges- 
tion of  counsel,  the  court  is  of  the  opinion  that 
said  cause  should  be  dismissed  for  want  of  prose- 
cution. 

"It  is  therefore  considered,  adjudged,  and'  de- 
creed by  the  court  that  this  cause  be  and  the 
same  is  hereby  dismissed,  both  as  to  plaintiff 
C.  W.  Hickman's  suit  against  the  defendants 
M.  F.  Swain,  G.  P.  Gibner,  C.  O.  Tucker,  A.  L. 
Lea,  J.  W.  Smith,  G.  D.  McCarty,  R.  E.  Butler, 
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and  W.  B.  Williams,  and  as  to  said  defendants' 
cross-action  against  Jno.  Wood,  and  that  the 
defendants  do  have  and  recover  of  and  from  the 
plaintiff  C.  W.  Hickman  all  costs  in  this  be- 
half incurred,  for  which  let  execution  issue. 

"It  is  further  considered,  adjudged,  and  de- 
creed by  the  court  that  the  officers  of  this  court 
do  hare  and  recover  of  and  from  both  the  plain- 
tiff and  defendants  all  costs  by  them  respectfully 
incurred  herein,  for  which  they  may  have  their 
execution." 

After  the  adjournment  of  the  term  during 
which  said  order  of  court  was  entered,  plain- 
tiff ■filed  his  motion  asking  that  the  order  of 
dismissal  be  set  aside  and  vacated,  and  that 
the  cause  be  tried  upon  Its  merits.  The  de- 
fendants Swain,  Smith,  and  Lea  filed  a  reply 
to  that  motion,  in  which  they  denied  the 
grounds  alleged  as  a  basis  therefor  and  pray- 
ed that  it  be  overruled,  and  the  same  was 
overruled  on  March  10,  1017.  From  that  or- 
der plaintiff  has  prosecuted  this  writ  of  er- 
ror. 

The  order  last  mentioned  contains  recitals 
of  the  appearances  of  the  defendants  Swain, 
Smith,  Lea  and  Woods,  all  of  whom  announc- 
ed ready  to  be  heard  on  the  motion.  Prior 
to  the  hearing  of  said  motion,  the  court,  at 
the  instance  of  the  plaintiff,  dismissed  plain- 
tiffs motion  for  reinstatement  of  the  case 
as  to  the  defendants  Gibner,  Tucker,  Butler, 
and  Williams  for  want  of  service  on  them 
of  notice  of  the  motion. 

[1]  The  writ  of  error  bond  filed  by  the 
plaintiff  was  made  payable  to  all  of  the  de- 
fendants except  ,the  defendant  Farmer  and 
those  as  to  whom  the  motion  to  reinstate  the 
case  was  dismissed  by  plaintiff  In  the  trial 
court,  namely,  Gibner,  Williams,  TucSer, 
and  Butler;  and  appellees  Swain,  Lea,  and 
Smith,  who  are  the  only  defendants  that  have 
filed  briefs  In  this  court,  have  filed  a  motion 
to  dismiss  the  writ  of  error1  on  the  ground 
that  Farmer  was  not  made  a  beneficiary  in 
the  writ  of  error  bond  and  was  not  served* 
with  citation  on  the  application  for  the  writ 
of  error,  it  being  alleged  that  Farmer  was 
a  material  and  necessary  party  to  the  suit 
whose  rights  would  be  materially  affected  by 
the  disposition  of  the  suit  on  its  merits.  One 
of  the  contentions  advanced  by  appellant  In 
reply  to  that  motion  is  that  the  order  of  dis- 
missal, entered  at  the  August  term,  1916, 
did  not  have  the  effect  to  dispose  of  the  case 
as  to  Farmer,  since,  although  the  inference 
might  be  drawn  from  preliminary  recitals  in 
the  order  that  the  court  Intended  to  dismiss 
as  "to  all  parties,  yet,  in  the  decree  of  dis- 
missal proper,  the  name  of  the  defendant 
Farmer  was  omitted,  while  the  names  of 
other  defendants  were  given.  We  sustain 
this  contention.  In  Fitzgerald  v.  Evans,  53 
Tex.  461,  It  is  said  that  a  final  Judgment 
should  contain: 

"(1)  The  facts  Judicially  ascertained,  with 
the  manner  of  ascertaining  them  entered  of  rec- 
ord.   (2)  The  recorded  declaration  of  the  court, 


pronouncing  the  legal  consequences  of  the  facta 
\uajudicially  ascertained." 


th 


In  Texas  Land  &  Loan  Go.  v.  Winter,  03 
Tex.  660,  57  S.  W.  30,  our  Supreme  Court 
construed  the  legal  effect  of  an  order  of  the 
court  reading  as  follows:  "Exceptions  of 
defendants  to  plaintiff's  petition  sustained. 
Plaintiff  excepts" — and  used  the  following 
language: 

"The  entry  made  was  nothing  more  than  the 
recorded  expression  of  the  ruling  of  the  court 
sustaining  the  exceptions.  If  the  dismissal  of 
the  case  should  have  logically  followed  from 
the  ruling  made,  it  was  nevertheless  essential 
to  the  finality  of  the  action  of  the  court  that  it 
should  have  declared  such  consequence  by  the 
judgment  pronounced.  It  is  not  sufficient  to 
constitute  a  final  judgment  that  the  court  make 
a  ruling  which  should  logically  lead  to  a  final 
disposition  of  the  cause,  but  the  consequence  of 
the  ruling  to  the  parties  most  be  also  declared." 

[1, 3]  To  the  same  effect,  see  Eastham  v. 
Sallls,  60  Tex.  576:  McAnally  v.  Haynie,  17 
Tex.  Civ.  App.  621,  42  S.  W.  1040;  Wilson  t. 
Sparks,  9  Tex.  621 ;  Benge  v.  Sledge,  62  Tex. 
Civ.  App.  301,  132  S.  W.  873.  And  as  the  dis- 
missal of  the  motion  to  reinstate  as  against 
Gibner,  Tucker,  Butler,  and  Williams  was 
in  legal  effect  a  dismissal  of  plaintiff's  orig- 
inal suit  against  them,  It  was  not  necessary 
to  make  them  payees  in  the  writ  of  error 
bond.    Finley  v.  Jackson,  43  S.  W.  41. 

Accordingly,  the  motion  to  dismiss  the  writ 
of  error  is  overruled. 

It  follows  from  the  conclusion  Just  stated 
that  the  order  entered  at  the  August  term, 
dismissing  as  to  certain  of  the  defendants, 
was  not  a  dismissal  as  to  the  defendant 
Farmer,  but  was  interlocutory  only  as  to 
him.  We  conclude  further  that  it  was  not  a 
dismissal  of  the  plaintiff's  cause  of  action 
as  against  Wood,  since  it  does  not  purport 
to  so  declare.  It  does  specifically  decree 
a  dismissal  of  the  cross-action  against  Wood 
filed  by  the  other  defendants. 

[4]  It  appears  that  no  citation  upon  plain- 
tiff's petition  was  ever  served  upon  defendant 
Wood  requiring  him  to  answer  plaintiff's 
suit,  but,  as  noted  already,  he  appeared  by 
an  attorney  and  filed  an  answer  to  the  cross- 
action.  That  constituted  an  appearance  for 
all  purposes,  and  it  was  not  necessary  for 
plaintiff  to  serve  with  citation  as  a  predi- 
cate for  a  recovery  against  him.  Sullivan  v. 
Doyle,  108  Tex.  368,  194  S.  W.  136;  A.,  T.  * 
S.  F.  By.  Co.  ▼.  Stevens  (Sup.)  206  S.  W.  921. 

The  only  question  then  remaining  is  wheth- 
er or  not  the  court  erred  in  refusing  to  va- 
cate the  order  of  dismissal  as  to  defendants 
other  than  Farmer  and  Wood.  The  trial 
judge  filed  the  following  findings  of  fact  and 
conclusions  of  law  upon  which  he  predicated 
his  Judgment  refusing  to  reinstate  the  suit: 

"The  court  finds  that  this  case  was  filed 
in  the  district  court  of  Knox  county  on  the  2d 
day  of  August,  A.  D.  1915.    At  the  first  term 
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of  mid  court  after  Raid  stilt  was  filed,  this  cause 
was  continued  on  application  of  defendants, 
same  being  August  term,  A.  D.  1915.  At  the 
next  term  of  court,  February  term,  A.  D.  1916, 
this  cause  was  continued  on  the  application  of 
plaintiff.  At  the  following  term,  which  con- 
vened on  August  14,  1916,  when  this  cause  was 
called  for  trial,  the  plaintiff  failed  to  appear 
either  in  person  or  by  attorney,  and  all  of  the 
.defendants  appeared  by  attorney,  and  demanded 
trial,  whereupon  the  court  dismissed  said  cause 
for  want  of  prosecution.  During  the  pendency 
of  this  suit  in  Knox  county,  there  had  been  a 
number  of  communications  between  the  attorney 
for  defendants  and  attorney  for  plaintiff,  in 
which  communication  the  attorney  for  plaintiff 
had  been  informed  by  attorney  for  defendant 
that  the  Knox  county  terms  of  district  court 
convened  in  February  and  August,  and  that  the 
attorney  for  plaintiff  had  personal  knowledge 
of  the  terms  of  court  of  Knox  county.  And 
at  the  August  term,  1916,  of  court,  the  attor- 
ney for  plaintiff  overlooked  the  time  when  the 
court  would  convene,  and  thought  at  that  time 
that  the  court  convened  in  September  instead  of 
August. 

"The  court  further  finds  that  the  judgment 
dismissing  this  cause  at  the  August  term,  1916, 
was  intended  to  be  a  dismissal  as  to  all  the  par- 
ties defendants,  and  a  final  judgment  disposing 
of  this  matter. 

"The  court  further  finds  the  plaintiff  made  no 
motion  to  reinstate  this  cause  at  the  term  of 
court  that  it  was  dismissed,  and  the  present 
term  of  court  is  the  next  succeeding  term  after 
this  cause  was  dismissed. 

"Conclusions  of  Law. 

"I  find  as  a  matter  of  law  that  the  defendants 
M.  F.  Swain,  J.  W.  Smith,  and  A.  L.  Lea  had 
been  finally  dismissed  from  this  cause,  also  J. 
A  Wood  had  been  finally  dismissed  from  this 
cause,  and  the  court  had  lost  jurisdiction  as  to 
them. 

"I  farther  find  as  a  matter  of  law  that  the 
judgment  of  dismissal  was  a  final  judgment  as 
to  all  the  parties  as  to  this  suit." 

The  statement  of  facts  contains  a  letter 
written  by  plaintiff's  attorney  to  the  attor- 
ney representing  some  of  the  defendants  dat- 
ed In  August,  1915,  showing  that  the  writer 
then  knew  that  the  district  court  of  Knox 
county  held  a  term  of  court  beginning  in  Au- 
gust of  that  year.  From  other  correspond- 
ence between  the  attorney  for  the  plaintiff 
and  the  attorney  for  some  of  the  defendants, 
it  conclusively  appears  that  plaintiff's  attor- 
ney also  knew  that  a  term  of  the  court  con- 
vened in  February,  1916.  But  upon  the*  hear- 
ing Of  the  motion  to  vacate  the  order  of  dis- 
missal, the  affidavit  of  the  attorney  for  the 
plaintiff  was  introduced  in  evidence,  and  con- 
tained-the  following,  the  truth  of  which  was 
not  controverted  by  any  attorney: 

"Early  in  July,  1916,  affiant,  the  aforesaid 
Berne,  examined  the  statutes  of  this  state  to  de- 
termine on  what  day  the  then  approaching  term 
of  this  court  convened,  and,  after  examining  the 
same  prescribing  the  terms  of  this  court,  said 
Berne  calculated  that  this  court  would  convene 


about  the  middle  of  September,  1916.  And  said 
Berne  remained  under  that  belief  until  the  mid- 
dle of  September,  as  hereinafter  set  out  The 
statutes  of  this  state  prescribe  that  the  sum- 
mer term,  1916,  of  this  court,  should  begin  on 
the  sixth  Monday  after  the  first  Monday  in  July, 
which  day  of  convening  fell  on  August  14, 
1916,  instead  of  the  middle  of  September,  as  cal- 
culated and  believed  by  affiant,  as  aforesaid. 

"Affiant  is  unable  to  determine  how  he  made 
the  mistake  in  aforesaid  calculation,  but  is  un- 
der the  impression  that  it  arose  from  his  calcu- 
lating the  sixth  Monday  after  the  first  Monday 
in  August,  instead  of  figuring  after  the  first 
Monday  in  July  as  prescribed  by  the  statute." 

The  proof  further  showed  without  contro- 
versy that,  up  to  the  date  of  the  order  of 
dismissal,  plaintiff's  attorney  had  exercised 
proper  diligence  in  preparation  for  the  trial 
of  the  cause,  and  that  he  was  ready  and 
willing  to  try  it  at  the  August  term,  1915, 
and  also  at  the  August  term,  1916,  and  that 
but  for  the  mistake  made  by  him,  indicated 
by  the  Quotation  Just  made  from  his  affida- 
vit, he  would  have  been  present  for  trial  and 
would  then  have  duly  tried  the  same. 

The  motion  for  reinstatement  was  re- 
plete with  allegations  showing  that  plaintiff 
had  a  meritorious  suit  against  all  of  the 
defendants,  and  upon  the  hearing  of  the  mo- 
tion to  reinstate  the  case  those  allegations 
were  supported  by  proof. 

[S]  The  motion  to  vacate  the  order  of  dis- 
missal is  in  the  nature  of  a  bill  in  equity,  and 
as  said  by  our  Supreme  Court  in  the  case  of 
Brownson  v.  Beynolds,  77  Tex.  256,  IS  S.  W. 
986,  which  was  likewise  a  suit  to  set  aside  a 
judgment  rendered  at  a  former  term  of 
court: 

"It  is  also  a  fixed  rule  that  a  court  of  equity 
will  not  interfere  to  set  aside  a  judgment  and 
grant  a  new  trial  except  upon  a  showing  of 
strict  diligence  in  the  presentation  of  the  cause, 
and  upon  proof  that  after  doing  all  that  such 
diligence  required  to  be  done  he  had  been  de- 
prived by  fraud,  accident,  mistake,  or  other  un- 
controllable circumstance  of  the  opportunity  of 
properly  presenting  his  case  upon  the  trial." 

And  in  the  course  of  the  same  opinion  the 
court  quoted  with  approval  the  following 
from  Vardeman  v.  Edwards,  21  Tex.  737: 

"In  general,  where  it  would  have  been  proper 
for  a  court  of  law  to  have  granted  a  new  trial, 
if  the  application  had  been  made  while  the  court 
had  the  power  to  do  so,  the  court  of  chancery 
will  afford  its  aid  and  grant  it,  if  the  applica- 
tion be  made  upon  grounds  arising  after  the 
court  of  law  ceased  to  have  power  to  act.  *  *  * 
And,  in  general,  the  court  will  be  governed  by 
the  same  principles  in  passing  upon  the  merits 
of  the  application  by  which  the  court  of  law 
would  have  been  governed." 

However,  the  findings  of  fact  by  the  trial 
judge  contains  no  finding  that  plaintiff's  at- 
torney was  guilty  of  negligence  In  falling  to 
appear  In  court  when  the  case  was  called 
for  trial.    The  findings  contain  the  statement 
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that  such  failure  was  due  to  the  fact  that 
the  attorney  overlooked  the  time  when  the 
court  would  convene  and  was  under  the  Im- 
pression that  the  term  convened  In  Septem- 
ber Instead  of  August  And  the  court's  con- 
clusions of  law  Indicate  that  this  action  In 
overruling  the  plaintiffs  application  was 
predicated  upon  the  conclusion  reached  that 
the  judgment  of  dismissal  was  final  as  to  all 
parties  to  the  suit,  and  therefore  the  court 
had  lost  Jurisdiction  over  the  defendants. 

[6]  In  the  absence  of  any  finding  by  the 
trial  Judge  that  the  mistake  made  by  plain- 
tiff's counsel  In  believing  that  the  regular 
term  of  court  convened  in  September,  rather 
than  in  August,  1916,  was  due  to  his  negli- 
gence, and  In  view  of  the  uncontradicted 
proof  offered  explaining  how  the  mistake  oc- 
curred, and  the  further  proof  of  diligence 
on  his  part  in  the  preparation  of  his  case 
for  trial,  and  of  a  meritorious  cause  of  ac- 
tion, we  are  of  the  opinion  that  the  trial 
court  erred  In  his  refusal  to  set  aside  and 
vacate  the  order  of  dismissal  theretofore  en- 
tered. Springer  v.  Gllllsple,  56  S.  W.  369; 
Robinson  v.  Collier,  53  Tex.  Civ.  App.  285, 
U5  S.  W.  915;  Scottish  Union  Ins.  Co.  v. 
Tomkles,  28  Tex.  Civ.  App.  157,  66  S.  W. 
1109;  Sedberry  v.  Jones,  42  Tex.  10;  H.  & 
T.  C.  Ry.  Co.  v.  Burke.  55  Tex.  323,  40  Am. 
Rep.  808;  Dowell  v.  Winters,  20  Tex.  793; 
23  Cyc.  938;  Farmers'  Mutual  Fire  Ins.  Co. 
v.  Reynolds,  52  Vt  405;  County  of  Buena 
Vista  v.  Ry.  Co.,  49  Iowa,  657;  Soper  v. 
Manning,  158  Mass.  381,  33  N.  E.  516 ;  Free- 
man on  Judgments  (4th  Ed.)  167;  Allen  v. 
Smith,  20  Johns.  (N.  Y.)  477;  Barto  v. 
Sioux  City  Electric  Co.,  119  Iowa,  179,  93 
N.  W.  268;  Hall  v.  McCan,  62  Or.  556,  126 
Pac.  5;  Hanthorn  v.  Oliver,  32  Or.  67,  51 
Pac.  440,  67  Am.  St  Rep.  518. 

The  Texas  cases  cited  above  were  not 
suits  to  vacate  judgments  rendered  at  former 
terms  of  court  as  were  many  of  those  cited 
from  .other  jurisdictions,  but  Involved  the. 
merits  of  motions  for  new  trials  made  at  the 
terms  of  court  during  which  the  judgments 
appealed  from  were  rendered,  and  in  those 
cases  the  judgments  were  reversed  because 
the  failure  to  appear  at  the  trial  was  due  to 
mistakes  of  counsel  or  litigants  not  amount- 
ing to  a  failure  to  exercise  diligence  to  ap- 
pear when  the  cases  were  called  for  trial. 

But  in  the  case  of  Vardeman  v.  Edwards, 
21  Tex.  739,  which,  like  the  present  case, 
was  a  suit  to  set  aside  a  Judgment  rendered 
act  a  former  term  of  court  the  following  rule 
was  announced  by  Justice  Wheeler: 

"The  principles  which  govern  the  granting 
of  new  trials,  upon  application  by  petition  after 
the  term,  are  the  same  in  our  practice  as  those 
which  govern  similar  applications  made  during 
the  term.  We  have  no  bills  of  review,  strictly 
and  technically  speaking  (Mussina  v.  Moore, 
18  Tex.  7,  8) ;  nor  original  bills  in  chancery, 
for  the  granting  of  new  trials  at  law;  for  hav- 


ing no  court  of  chancery,  as  distinct  from  * 
court  of  law,  we  have  no  occasion  to  resort  to 
the  modes  of  proceeding,  or  adopt  the  practice 
of  the  court  of  chancery.  The  application, 
whether  made  before  or  after  the  term,  is  ad- 
dressed to  the  same  court  having  cognizance  of 
both  legal  and  equitable  causes ;  and  there  can 
be  no  reason  why  it  should  not  be  governed  by 
precisely  the  same  principles'  in  the  one  case  as 
the  other;  only  with  this  qualification,  that  as 
the  rule  of  law  requires  that  the  application  be 
made  during  the  term  at  which  the  verdict  is 
rendered,  if  this  be  not  done,  the  party  must 
show  an  equitable  excuse  to  entitle  him  to  a 
hearing  of  his  application  after  the  term." 

And  the  announcement  of  that  rule  was 
quoted  with  approval  In  Bryorly  v.  Clark,  48 
Tex.  345. 

For  the  reasons  Indicated,  the  Judgment  of 
the  court  denying  plaintiff's  motion  to  set 
aside  the  order  of  dismissal  Is  reversed,  and 
the  cause  is  remanded,  with  Instructions  to 
the  trial  court  to  vacate  said  order  of  dis- 
missal and  to  reinstate  the  case  on  the  dock- 
et for  trial  as  to  all  the  parties  except  defend- 
ants Glbner,  Tucker,  Butler,  and  Williams, 
as  to  whom  plaintiff's  suit  has  been  dismiss- 
ed, as  shown  above. 


DICKEY  v.  GULF,  T.  ft  W.  BY.  CO. 

(No.  8923.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.   23,   1918.     Rehearing   Denied 

Jan.  25,  1919.) 

1.  Railroads  «J=»282(10)— Injubt  to  Child 
oh  Locomotive— Jury  Question. 

In  action  for  injuries  to  an  eight  year  old 
boy  while  on  a  locomotive  in  charge  of  a  hostler, 
failure  of  the  court  to  present  issue  of  defend- 
ant's alleged  negligence  in  knowingly  consent- 
ing to  the  presence  of  the  boy  upon  the  locomo- 
tive cab  hiiU  error. 

2.  Appeal  and  Ebbob  «j=>748(1)— Review— 
Assignment  Not  in  Accordance  with 
Rules. 

Assignments  of  error  unquestionably  in  vio- 
lation of  rules  for  briefing  will  not  be  consid- 
ered. 

Appeal  from  District  Court,  Baylor  Coun- 
ty; J.  H.  Milam,  Judge. 

Action  by  William  Dickey  against  the 
Gulf,  Texas  &  Western  Railway  Company. 
From  a  Judgment  In  favor  of  defendant 
plaintiff  appeals.    Reversed  and  remanded. 

D.  A.  Holman,  of  Seymour,  for  appellant. 

J.  A.  Wheat  of  Seymour,  E.  B.  Ritchie, 
of  Mineral  Wells,  and  Ben  B.  Cain,  of  Dal- 
las, for  appellee. 

DUNKLIN,  3.  This  Is  the  second  appeal 
of  this  case.   The  former  appeal  was  disposed 
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of  by  our  Supreme  Court  In  an  opinion  ap- 
pearing In  108  Tex.  126,  and  187  S.  W.  184, 
to  which  we  refer  for  a  more  extended  state- 
ment of  the  Issues  and  facts  than  we  deem 
necessary  to  .make  here. 

Briefly,  the  suit  .was  by  William  Dickey 
against  the  Gulf,  Texas  ft  Western  Rail- 
way Company  to  recover  for  the  loss  of  serv- 
ices and  for  the  care  and  treatment  of 
plaintiff's  son,  Maryland  Dickey,  eight  years 
of  age,  resulting  from  scalds  received  while 
at  play  in  the  cab  of  one  of  defendant's  loco- 
motives; and,  from  a  Judgment  in  favor  of 
the  defendant,  plaintiff  has  appealed. 

The  proof  showed  that  the  boy  was  injur- 
ed in  the  manner  alleged,  and  that  Ed  Moss, 
who  was  employed  by  the  defendant  as  hos- 
tler, .was  In  charge  of  the  engine  and  was 
engaged  in  coaling  it  at  the  time  of  the  In- 
jury. The  engine  was  equipped  with  what 
is  termed  an  "injector,"  by  means  of  which 
the  boiler  of  the  engine  was  filled  with  wa- 
ter from  the  engine  tank.  A  sprinkling 
hose  was  also  connected  with  the  Injector 
through  the  medium  of  a  valve.  In  order  to 
sprinkle  the  coal  before  shoveling  it,  the 
valve  between  the  injector  and  the  hose 
would  be  opened,  thus  allowing  water  from 
the  boiler  to  be  thrown  upon  the  coal.  Just 
before  the  boy's  injury,  Moss  had  used  the 
hose  for  sprinkling  the  coal.  He  then  shov- 
eled more  coal  into  the  engine  tender,  and, 
after  doing  that,  he  proceeded  to  fill  the  en- 
gine boiler  with  water  by  turning  on  the  in- 
jector. At  that  time,  the  valve  connecting 
the  injector  and  the  hose  was  open,  and 
scalding  water,  mixed  with  a  great  volume  of 
steam,  was  emitted  from  the  hose,  which  was 
lying  on  the  floor  of  the  cab,  and  severely 
scalded  the  boy,  Maryland  Dickey,  who  to- 
gether with  his  stepbrother,  Floyd  Bradley, 
about  14  years  of  age,  were  then  at  play  In 
the  cab  of  the  engine. 

One  of  the  issues  of  actionable  negligence 
presented  in  plaintiff's  petition  .was  the 
failure  of  Moss  to  see  that  the  valve  be- 
tween the  Injector  and  hose  was  closed  be- 
fore the  injector  was  put  in  operation  on 
the  Immediate  occasion  of  the  injury.  An- 
other Issue  was  that  he  was  negligent  in 
falling  to  prevent  injury  to  the  boy  after  he 
discovered  that  the  water  and  steam  was 
escaping  from  the  hose  and  the  peril  the 
boy  was  then  In  by  reason  thereof. 

Upon  special  issues  submitted,  the  Jury 
found,  in  effect,  that  after  using  the  hose 
the  first  time  Moss  closed  the  valve  connect- 
ing it  with  the  injector ;  that,  in  turning  on 
the  injector  again  without  taking  the  precau- 
tion to  ascertain  whether  or  not  the!  valve 
was  then  open,  he  was  not  guilty  of  negli- 
gence; and  that  he  used  ordinary  care  to 
prevent  Injury  to  the  boy  after  discovering 
his  peril.  Those  were  the  only  Issues  of 
negligence  on  the  part  of  Moss  submitted  In  I 


the  court's  charge  as  a  basis  for  a  recovery 
by  plaintiff. 

But  the  jury  further  found  that  the  en- 
gine was  an  unsafe  and  dangerous  place  for 
a  child  of  tender  years;  that  Maryland 
Dickey  was  a  child  of  tender  years  and  so 
lacking  in  Judgment  and  discretion  as  not 
to  appreciate  or  realize  that  the  place  was 
dangerous  to  him;  and  that  Moss  allowed 
him  to  remain  on  the  engine  without  order- 
ing him  to  leave.  And  there  was  ample 
evidence  to  support  those  findings.  It  shows 
without  controversy  that,  before  Moss 
sprinkled  the  coal  In  the  first  instance,  the 
child  was  in  the  cab  of  the  engine;  that 
Moss  knew  of  his  presence  and  made  no  ob- 
jection thereto,  but  Impliedly  assented  for 
him  to  remain.  Those  facts  were  alleged  In 
plaintiff's  petition  as  actionable  negligence 
entitling  plaintiff  to  a  recovery,  and  error 
has  been  assigned  to  the  refusal  of  the  court 
to  submit  plaintiff's  requested  special  issue 
presenting    that    allegation    of    negligence. 

Appellee  urges  the  decisions  In  such  cases 
as  S.  Aft  A.  P.  Ry.  Co.  v.  Morgan,  92  Tex. 
98,  48  S.  W.  28,  Dobbins  v.  Ry.  Co.,  91  Tex 
60,  41  S.  W.  62,  38  L.  R.  A  673,  66  Am.  St 
Rep.  856,  and  Ry.  Co.  v.  Edwards,  90  Tex. 
65,  36  S.  W.  430,  32  L.  R.  A  825,  to  support 
its  contention  that,  as  the  child  was  a  tres- 
passer upon  the  engine,  It  owed  no  duty  to 
him  except  the  duty  to  exercise  ordinary 
care  to  avoid  injury  to  him  while  on  the  en- 
gine. In  those  cases  the  general  rule  was 
announced  that  the  owner  of  dangerous  ma- 
chinery or  other  dangerous  iBstrumentallties 
used  on  his  own  premises  owes  no  duty  to  a 
mere  trespasser  except  the  duty  to  exercise 
ordinary  care  to  avoid  Injury  to  him  after 
he  has  entered  upon  the  premises  and  his 
presence  has  been  discovered ;  yet  in  none 
of  those  cases  was  there  any  evidence  to 
show  that  the  entry  of  the  trespasser  upon 
the  premises  was  with  the  knowledge,  con- 
sent, or  Invitation  of  the  defendant  company. 

[1]  But  In  N.  Tex.  Construction,  Co.  v. 
Bostick,  98  Tex.  239,  83  8.  W.  12,  Stamford 
Oil  Mill  Co.  v.  Barnes.  103  Tex.  409,  128  S. 
W.  375,  81  I*.  R.  A.  (N.  S.)  1218,  Ann.  Cas. 
1913A,  111,  St  L.  S.  W.  Ry.  Co.  v.  Davis, 
110  S.  W.  939,  and  other  authorities  which 
might  be  cited,  the  rule  is  announced,  in  sub- 
stance, that  the  owner  of  dangerous  premises, 
under  circumstances  such  as  shown  In  the 
present  suit  may  be  held  guilty  of  negligence 
in  permitting  the  presence  thereon  of  a  child 
of  tender  years,  lacking  in  discretion  to  ap- 
preciate the  danger,  when  such  child  is  there 
with  the  knowledge  and  consent  of  the  owner 
of  the  premises,  and  hence  Impliedly  by  his 
invitation.  Those  decisions,  we  think,  are  of 
controlling  effect  upon  the  question  now  un- 
der discussion,  and  the  failure  of  the  court 
to  present  the  Issue  of  defendant's  alleged 
negligence  In  knowingly  consenting  to  the 
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presence  of  the  child  upon  the  cab  of  the  en- 
gine .was  error  for  which  the  judgment  must 
be  reversed. 

[2]  The  assignment  just  discussed  Is  not 
strictly  In  accordance  with  the  rules  for 
briefing,  but  we  have  reached  the  conclusion 
that  it  Is  sufficient  to  merit  consideration, 
notwithstanding  the  objections  thereto  by 
the  appellee.  C,  R.  I.  &  G.  Ry.  Co.  v.  Pem- 
berton,  106  Tex.  463,  161  S.  W.  2,  168  S.  W. 
126.  But  several  other  assignments  contain- 
ed in  appellant's  brief  are  clearly  subject  to 
appellee's  objections  thereto,  because  they 
are  unquestionably  in  violation  of  such  rules, 
and  therefoce  they  will  not  be  considered. 

For  the  reasons  indicated,  the.  judgment  is 
reversed,  and  the  cause  remanded. 


S.  P.  BOWSER  &  CO.  v.  CAIN  AUTO  CO. 
et  al.    (No.  1473.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Feb.  12,  1919.    Rehearing  Denied 

March  26,  1919.) 

Landlobd    and    Tenant    <8=>246<1)— Land- 
lord's Lien— Gasoline  Station  as  Past 
oi"  "Building"— Statute. 
Lien  for  rent  due  lessor  of  building  from 
lessee  selling  automobile  supplies,  oil,  etc.,  held 
to  attach  to  gasoline  filling  station,  consisting  of 
buried  tank,  etc.,  installed  in  vacant  space  be- 
tween sidewalk  and  curbing  of  street  on  which 
building  abutted,   "building,"   as  used  in  Rev. 
St.  1911,  art.  5490,  creating  landlord's  lien,  in- 
cluding land  within  enclosure  belonging  to  build- 
ing and  appropriate  to  its  use,  even  though  par- 
ticular space  was  part  of  street. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Building.] 

Appeal  from  Potter  County  Court;  T.  W. 
McBrlde,  Judge. 

Suit  by  the  Cain  Auto  Company  and  oth- 
ers against  S.  F.  Bowser  &  Co.  From  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Y.  W.  Holmes  and  W.  J.  Baird,  both  of 
Plalnview,  for  appellant. 

Kinder  &  Russell,  of  Plainvlew,  and  Kim- 
brough,  Underwood  &  Jackson,  of  Amarillo, 
for  appellees. 

BOYCE,  J.  Appellee  Woldert  leased  to 
the  Cain  Auto  Company  a  certain  lot  in  the 
city  of  Plainvlew,  on  which  was  situated  a 
brick  building.  This  building  was  in  the 
business  portion  of  the  city,  and  extended 
up  to  and  fronted  on  a  cement  sidewalk  12 
feet  wide,  running  in  front  thereof.  There 
was  a  space  of  unoccupied  ground  about  4 
feet  wide  between  the  sidewalk  and  the 
curbing  of  the  paved  street  in  front  of  the 


building.  The  lessee  was  engaged  In  sell- 
ing automobile  supplies,  accessories,  oil,  gas- 
oline, etc.,  and  Installed  an  automobile  fill- 
ing station  in  the  vacant  space  or  parking 
between  the  sidewalk  and  the  curbing  of 
the  street.  This  filling  station  consisted  of 
a  buried  tank  to  receive  the  gasoline  and  a 
pump,  with  the  usual  attachments  above 
ground  to  discharge  the  gasoline  from  the 
tank  Into  automobiles  receiving  it.  There 
was  an  electric  light  on  the  pump  stand,  the 
wiring  of  which  ran  down  through  the  pump 
and  under  the  cement  sidewalk  to  a  connec- 
tion with  the  electric  wiring  of  the  build- 
ing. The  awning  of  the  building  extended 
some  8  feet  over  the  sidewalk,  and  the  front 
of  the  building  opened  directly  onto  the 
sidewalk.  The  question  on  this  appeal  is 
whether  the  statutory  landlord's  lien  for 
rent  due  on  the  rented  premises  attaches  to 
this  filling  station  located  as  stated. 

The  statute  (article  5490)  provides  for  a 
lien  In  favor  of  "all  persons  leasing  or  rent- 
ing any  residence,  storehouse  or  other  build- 
ing, *  •  »  upon  all  the  property  of  the 
tenant  in  such  residence,  storehouse  or  oth- 
er building."  So  that  it  will  be  seen  that 
the  concrete  question  for  decision  is  whether 
the  said  property,  situated  as  we  have  de- 
scribed it,  may  properly  be  said  to  be  in 
said  building  within  the  meaning  of  the 
statute.  That  it  is  not  literally  in  the  build- 
ing, if  by  the  term  "building"  is  meant  only 
the  structure  Itself,  is  clear.  The  term 
"building,"  however,  in  the  law  of  convey- 
ancing, is  given  a  broader  meaning.  It 
seems  to  be  settled  that  a  conveyance  or 
lease  of  building  includes  as  a  part  thereof, 
under  such  description,  the  land  under  the 
building  and  that  within  the  curtilage,  yard, 
or  inclosure  belonging  to  the  building  and 
appropriate  to  its  use.  Wade  v.  Odel,  21 
Tex.  Civ.  App.  656,  54  S.  W.  788;  R  C.  L. 
vol.  16,  pp.  710,  711 ;  Ann.  Cas.  1914B,  1239, 
note;  Doyle  v.  Lord,  64  N.  Y.  432,  21  Am.  Rep. 
629;  Ogden  v.  Jennings,  62  N.  Y.  520;  Pott- 
kanip  v.  Buss,  3  Cal.  Unrep.  Cas.  694,  31  Pac. 
1121,  1167;  Devlin  on  Deeds'  (3d  Ed.)  81 
1200,  1201.  In  the  case  of  Cassiano  v.  Ur- 
suline  Academy,  64  Tex.  673,  the  Supreme 
Court  construed  the  word  "building,"  as 
used  in  article  8,  §  2,  of  the  Constitution,  In 
relation  to  taxation,  to  include,  not  only  the 
structure,  but  the  lands  used  In  connection 
therewith.  We  think,  therefore,  that  un- 
der these  authorities  a  lease  of  the  building 
would  Include  this  space  described  in  front 
of  the  building ;  it  would  in  law  -be  a  part 
of  the  building  itself.  If  this  be  true,  then 
we  think  the  filling  station  may  be  properly 
said  to  be  In  the  building.  York  v.  Car-  ' 
lisle,  19  Tex.  Civ.  App.  269,  46  S.  W.  257; 
Nash  v.  Webber,  204  Mass.  419,  90  N.  E/873; 
Trenor  v.  Jackson,  46  How.  Prac.  389,  393. 
In  the  case  of  York  v.  Carlisle,  supra,  the 
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Court  of  Civil  Appeals  for  the  Third  DIs-  [ 
trlct,  where  residence  property  was  leased,  j 
held  that  the  residence  does  not  consist  sole- 
ly of  the  buildings  occupied  by  the  family, 
but  other  buildings  and  grounds  used  In 
connection  therewith,  and  that  property  of 
the  tenant  situated  upon  the  premises  was 
to  be  considered  as  being  "In  the  residence," 

The  fact  that  this  space  was  a  part  of  the 
street  does  not,  we  think,  make  any  differ- 
ence. The  owner  of  the  abutting  property 
owns  the  fee  to  Hie  center  of  the  street,  and 
the  right  of  any  private  use  that  might  be 
made  of  this  vacant- space  not  Inconsistent 
with  the  easement  in  favor  of  the  public 
would  be  in  such  owner.  Cyc.  voL  87,  p. 
206;  Elliott  on  Roads  and  Streets,  |  600. 

We  think  the  judgment  should  be  affirmed. 


FOSCUE  et  al.  v.  PROVIDENT  NAT.  BANK 
OF  WACO.    (No.  6046.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Feb.   12,   1918.     Rehearing  Denied 

March  26,  1019.) 

1.  Banks  and  Banking  «=>129— Deposit  bt 
Buyer  to  Pat  Seller's  Debts. 

Where  a  business  was  sold  under  agreement 
whereby  the  buyer  deposited  in  a  bank  the 
purchase  price,  to  be  paid  out  to  creditors  of  the 
seller  on  checks  signed  by  both  buyer  and  seller, 
no  part  of  the  deposit  was  garuishable  as  be- 
longing to  the  seller  until- such  creditors  as  he 
had  approved  by  signing  checks  jointly  with 
the  buyer  had  been  paid. 

2.  Assignments  fob  Benefit  of  Creditors 
0=»1  What  Constitutes— Sale  of  Busi- 
ness—Deposit in  Bank  fob  Seller's 
Creditors. 

Agreement  whereby  purchaser  deposited 
purchase  price  in  a  bank,  deposit  to  be  paid  to 
approved  creditors  of  vendor  on  checks  signed 
by  both,  did  not  amount  to  an  assignment  for 
benefit  of  vendor's  creditors. 

Appeal  from  McLennan  County  Court; 
James  P.  Alexander,  Judge. 

Suit  by  O.  B.  -Foscue  and  others  against 
Asa  Jenkins  and  the  Provident  National 
Bank  of  Waco,  as  garnishee.  From  judg- 
ment in  favor  of  the  garnishee,  plaintiffs  ap- 
peal.   Affirmed. 

W.  B.  Carrington  and  W.  L.  Eason,  both 
of  Waco,  for  appellants. 

Sleeper,  Boynton  &  Kendall  and  R.  O. 
Stotter,  all  of  Waco,  for  appellee. 

Findings  of  Fact 

JENKINS,  J.  Asa  Jenkins  was  engaged 
In  the  quick  tire  service  business  In  Waco, 
Tex.  About  September  1,  1917,  he  sold  this 
business  to  F.  A.   Denison  for  $900,  to  be 


paid  as  follows:  In  order  to  avoid  the  conse- 
quences of  the  Bulk  Sales  Law  (Acts  31st 
Leg.  c.  27),  where  notice  is  not  given  to  cred- 
itors as  therein  provided,  Denison  agreed  to  ■ 
deposit  In  appellee's  bank  $900,  out  of  which 
he  was  to  pay  the  creditors  of  Jenkins.  In 
order  that  Jenkins  might  pass  upon  the  ques- 
tion as  to  whether  parties  claiming  to  be  his 
creditors  were  such  in  fact,  and  In  order  to 
keep  this  deposit  separate  from  Denison's 
current  account  with  the  bank,  it  was  agreed 
that  this  deposit  should  be  made  in  the  name 
of  Denison  &  Jenkins,  and  that  the  same 
should  not  be  paid  out  by  the  bank,  except 
upon  checks  signed  by  both  Denison  and  Jen- 
kins. To  this  the  bank  assented,  and  the  en- 
tire amount  was  afterwards  paid  out  by  the 
bank  to  creditors  of  Jenkins  on  checks  signed 
by  both  Denison  and  Jenkins.  None  of  these 
payments  were  made  until  after  the  bank  had 
been  served  with  the  writ  of  garnishment. 

Appellants  obtained  a  valid  judgment 
against  Jenkins  for  $257.06,  with  Interest 
and  costs,  from  which  no  appeal  was  taken, 
and  which  was  unsatisfied  at  the  time  of  the 
trial  of  this  case. 

A  writ  of  garnishment  was  sued  out  In 
the  case  of  appellants  v.  Jenkins,  and  served 
on  the  bank.  The  bank  answered  that  it  did 
not  have  any  funds  In  its  possession  belong- 
ing to  Jenkins  at  the  time  said  writ  was 
served  upon  It.  This  answer  was  contested 
by  appellants.  The  bank  at  said  time  had  In 
Its  possession  the  $900  above  referred  to. 
The  court  found  that  this  money  did  not  be- 
long to  Jenkins,  and  rendered  judgment  for 
appellee. 

Opinion. 

[1]  The  facts  as  hereinbefore  stated  are  un- 
disputed. We  think  that  the  finding  of  the 
trial  court  upon  these  facts  Is  a  correct  con- 
clusion of  law.  No  part  of  the  money  depos- 
ited by  Denison  belonged  to  Jenkins  until 
such  of  his  creditors  whose  claims  he  ap- 
proved had  been  paid;  his  approval  to  be 
evidenced  by  his  signing  the  checks  jointly 
with  Denison.  Until  such  payments  had 
been  made,  the  money  remained  the  property 
of  Denison. 

[2]  Appellants'  contention  is  that  the 
agreement  between  Jenkins,  Denison,  and 
the  bank  did  not  amount  to  an  assignment 
for  the  benefit  of  Jenkins'  creditors,  for  the 
reason  that  they  were  not  parties  to  such 
agreement,  and  had  not  accepted  the  bene- 
fits thereof  prior  to  the  service  of  the  writ  of 
garnishment.  The  proposition  is  correct 
But  the  question  of  an  assignment  by  Jen- 
kins for  the  benefit  of  his  creditors  is  not 
in  this  case.  Jenkins  did  not  undertake  to 
make  an  assignment  for  the  benefit  of  his 
creditors,  and  he  could  not  have  assigned 
that  which  was  not  his.  He  simply  agreed 
that  Denison  might  pay  the  purchase  price 
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of  the  business  which  he  sold,  by  paying  such 
of  his  creditors  as  he  approved,  the  balance, 
If  any,  to  be  paid  to  him.  These  payments 
were  to  be  paid,  and  were  paid,  by  Denlson 
out  of  his  own  money,  and  until  such  pay- 
ments were  made  Denison  owed  Jenkins  noth- 
ing. The  money  was  deposited  by  Denlson 
for  this  purpose,  as  evidence  of  his  good 
faith  In  promising  to  pay  such  debts.  All  of 
the  $900  having  been  consumed  in  paying 
Jenkins'  creditors,  In  accordance  with  terms 
of  the  agreement,  no  part  of  same  ever  be* 
came  the  property  of  Jenkins. 

Finding  no  error  of  record,  the  judgment  of 
the  trial  court  Is  affirmed. 

Affirmed, 


FT.  WORTH  &  R  G.  BY.  CO.  v.  BBYAKT.* 
(No.  8841.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth, 

Dec.  14,  1918.     Bebcaring  Denied 

Jan,  18,  J919.) 

!L  DAMAGES  ®a»51— HUMILIATION— OBSCENE 
TjARGUAOI  Heabd  BY  ANOTHER. 
Plaintiff  w  not  entitled  to  damages  against 
a  railroad  company  for  humiliation  stiffened  by 
the  use  of  obscene,  vulgar,  and' profane  language 
by  men  in  the .  station  agent's  office,  adjoining 
the  waiting  room,  where  the  evidence  shows  that 
he  was  familiar  with  such  language,  was  in  the 
habit  of  swearing  himself,  and  any  feelings  of 
humiliation  suffered  were  caused  solely  by  the 
fact  that  his  minor  daughter  heard  such  lan- 
guage. 

2.  Tbial  ej=>131(3)— Misconduct  of  Counsel 
— Abqument— Overruling  Objection. 
Where  the  argument  of  counsel  was  improp- 
er because  on  a  matter  of  fact  not  in  issue  and 
not  submitted  to  the  jury,  but  was  not  objected 
to  upon  that  ground,  and  was  supported  by  some 
evidence  and  was  not  objectionable  upon  the 
ground  stated,  overruling  the  objection  was  not 
error. 

Appeal  from  District  Court,  Erath  County; 
J.  B.  Keith,  Judge. 

Action  by  O.  C.  Bryant,  for  himself  and 
on  behalf  of  bis  minor  child,  against  the  Ft. 
Worth  &  Rio  Grande  Railway  Company. 
From  judgment  for  plaintiffs,  defendant  ap- 
peals.  Reformed  and  affirmed. 

Hickman  &  Bateman,  of  Dublin,  and  Theo- 
dore Mack,  of  Ft.  Worth,  for  appellant 

R  I*  Thompson,  of  Austin,  and  J.  A.  John- 
son, of  Stephenville,  for  appellee. 

DUNKLIN,  J.  The  Ft  Worth  &  Bio  Grande 
Ballway  Company  has  appealed  from  a  Judg- 
ment in  favor  of  O.  C.  Bryant  in  his  own 
behalf  and  as  next  friend  for  his  minor  child, 
ten  years  of  age,  for  damages  proximately 
caused  by  the  negligence  of  the  defendant 


in  permitting  the  use  of  obscene  and  pro- 
fane language  by  parties  present  In  defend- 
ant's passenger  depot  In  the  town  of  Proctor 
while  plaintiff  and  his  child  were  there 
awaiting  the  arrival  of  a  train  upon  which 
they  later  traveled  to  their  home 

The  proof  showed  that  plaintiff  and  his 
child  went  to  the  station  at  about  1:30 
o'clock  on  the  morning  of  December  18, 1916, 
to  take  passage  for  their  home  in  Stephen- 
vllle,  and  that  they  waited  there  for  the  train 
about  25  minutes,  that  the  night  was  cold, 
that  after  remaining  in  the  waiting  room  a 
very  short  while  plaintiff  left  it  and  he  and 
his  child  stood  on  the  outside  of  the  room 
by  reason  of  obscene,  vulgar,  and  profane 
language  used  by  men  who  were  In  the  sta- 
tion agent's  office,  adjoining  the  waiting 
room,  with  the  agent  and  who  were  intox- 
icated. Plaintiff  left  the  room  because  he 
was  unwilling  for  his  child  to  hear  such  lan- 
guage, although  she  heard  some  of  It  before 
leaving.  ,  . 

It  was  alleged  In  plaintiff's  petition  that 
his  daughter  suffered  humiliation  In  conse- 
quence of  hearing  tile  language  need,  and 
that,  as  a  result  of  exposure  to- cold  on  the 
outside  of  the  room,  she  was  made  111  and 
sustained  physical  suffering. , 

In  answer  to  special  Issues,  the  jury  sus- 
tained those  allegations,  and  awarded  dam- 
ages therefor  In  the  sum  of  $500.  And  aft- 
er a  careful  review  of  the  testimony  we  feel 
that  we  are  unable  to  say  that  those  find- 
ings have  no  sufficient  support  in  the  evi- 
dence as  insisted  in  one  of  the  assignments. 
And  we  are  of  the  opinion,  further,  that  the 
evidence  was  sufficient  to  support  the  jury's 
finding  sustaining  the  allegation  of  negli- 
gence upon  which  the  suit  was  predicated. 

By  other  findings  the  Jury  also  sustained 
plaintiff's  allegations  to  the  effect  that  he 
himself  was  also  humiliated  by  the  language 
complained  of  and  -  allowed  him  damages 
therefor  in  the  sum  of  $150. 

[1]  We  sustain  the  assignment  addressed  to 
this  finding,  because  plaintiff's  own  testimony 
shows  that  he  was  familiar  with  such  lan- 
guage, was  In  the  habit  of  swearing  himself, 
and  that  any  feelings  of  humiliation  suffer- 
ed by  him  were  caused  solely  by  the  fact 
that  his  child  heard  such  language  and  he 
believed  It  would  cause  her  mental  suffer- 
ing. Telegraph  Co.  v.  Cooper,  71  Tex.  512, 
9  S.  W.  598,  1  U  B.  A.  728,  10  Am.  St  Bep. 
772;    8  Ruling  Case  Law,  p.  515. 

[2]  In  his  closing  argument  to  the  Jury, 
counsel  for  plaintiff  stated  that  the  failure 
of  defendant  to  have  its  depot  lighted  and 
warmed  on  the  occasion  In  controversy  was 
a  penal  offense  under  the  laws  of  this  state, 
and  an  assignment  of  error  Is  predicated  up- 
on such  remarks,  to  the  use  of  which  objec- 
tion was  made  by  defendant's  counsel  at  the 
time  and  overruled  by  the  court    The  ground 
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of  objection  was  that  such  failure  was  not 
made  an  issue  by  the  pleadings  and  evidence, 
and  that  the  remarks  complained  of  were 
highly  prejudicial  to  the  defendant. 

We  find  from  the  record  that  the  failure 
to  light  and  warm  the  waiting  room,  and 
that  the  room  was  cold,  was  expressly  alleg- 
ed In  plaintiffs  petition,  and  the  allegation 
was  supported  by  plaintiff's  testimony.  It 
is  true  that  such  failure  by  the  defendant 
was  not  submitted  to  the  jury  In  any  of  the 
Issues,  but  that  was  not  urged  as  a  ground 
of  the  objection.  Furthermore,  according  to 
plaintiff's  testimony,  he  would  have  left  the 
room  and  exposed  his  child  to  the  cold,  even 
though  the  room  had  been  warm,  because 
he  was  unwilling  for  his  child  to  hear  the  ob- 
jectionable language  referred  to;  but  that 
fact  was  not  urged  as  a  ground  of  the  ob- 
jectlon  to  the  remarks  of  plaintiff's  counsel; 

While  the  argument  was  Improper  for  the 
reasons  Just  noted,  yet,  In  view  of  the  fail- 
ure of  defendant's  counsel  to  point  out  those 
reasons  to  the  trial  judge  in  his  objection, 
we  think  the  assignment  now  under  discus- 
sion should  be  overruled. 

For  the  reasons  noted,  the  judgment  Is  so 
reformed  as  to  eliminate  therefrom  the  re- 
covery by  plaintiff  hi  his  own  right  for  $150; 
but  In  all  other  respects  It  Is  affirmed.  Costs 
of  appeal  are  taxed  against  appellee,  O.  C. 
Bryant 

Reformed  and  affirmed. 


BAKER  et  ux.  v.  SLAUGHTER  &  MOORE- 
HEAD.    (No.  6085.) 

(Court  of   Civil    Appeals    of   Texas.     Austin. 

Feb.  5,  1919.     Rehearing  Denied 

March  19,  1919.) 

Pabtnebshtp    <8=>213(1)  —  Actjom  or  Cos* 

TRACT— PlJEADIITa. 
A  petition,  in  action  for  broker's  commlsr 
slons  for  procuring  a  purchaser  for  real  es- 
tate, brought  by  a  partnership,  was  not  demur- 
rable, as  alleging  a  contract  made  by  an  In- 
dividual plaintiff,  where  petition  in  fact  alleged 
a  contract  with  a  partnership,  notwithstanding 
an  immaterial  allegation  that  defendant  had 
listed  his  land  with  one  of  partners. 

Appeal  from  McLennan  County  Court; 
Jas.  P.  Alexander,  Judge. 

Action  by  Slaughter  &  Moorehead  against 
3.  T.  Baker  and  wife.  Judgment  for  plain- 
tiffs, and  defendants  appeal.    Affirmed. 

Cross  &  Rogers,  of  Waco,  for  appellants. 
Tirey  &  Tlrey,  of  Waco,  for  appellees. 

JENKINS,  J.  Appellees  are  real  estate 
brokers.  They  alleged  that  appellants  re- 
quested them  to  procure  a  purchaser  for  cer- 


tain lands  which  they-  owned,  and  agreed  to 
pay  them,-  In  case  said  property  was  traded 
or  exchanged  for  other  property,  2%  per 
cent,  for  such  portion  as  was  traded,  and  5 
per  cent,  for  such  portion  of  said  land  as 
was  to  be  paid  for  In  money  in  excess  of 
any  trade.  That  In  pursuance  of  such  con- 
tract they  procured  a  purchaser  for  said  land. 
$10,280  of  the  purchase  price  was  paid  In 
other  lands,  and  $7,960  was  paid  In  money, 
by  reason  of  which  they  were  entitled  to  a 
commission  of  $655. 
.Appellants,  In  addition  to  general  demurrer 
and  general  denial,  alleged  that  the  appellees 
did  not  represent  them  In  the  transaction  In 
which  the  exchange  of  land  was  effected, 
and  that  they  never  agreed  to  pay  them  any 
commission  on  such  transaction.  , 

The  case  was  submitted  to  a  Jury  upon' 
the  following  special  issues: 

"(1)  Did  the  defendants  authorise  the  plaW- 
tiffs,  Slaughter  &  Moorehead,  on  or  about  June, 
1910,  to  secure  a  person  who  would  purchase- 
or  trade  for  the  land  in  Question  1"  To  which 
the  jury  answered,  "Yes." 

"(2)  Did  the  defendants  agree  to  pay  the 
plaintiff  a  commission  of  2%  per  cent  on  trade, 
and  5  per  cent,  on  cash  sale,  if  plaintiffs  would 
secure  a  person  who  would  purchase  or  trade 
for  their  land?"  To  which  the  jury  answered, 
"Yes." 

"(3)  Were  the  plaintiffs,  or  either  of  them  the 
procuring  cause  of  the  exchange  of  lands  be- 
tween the  defendants  and  F.  Will  Vahrenkamp? 
That  is,  did  the  plaintiffs  or  either  of  them 
bring  about  the  exchange  of  lands  between  the> 
defendants  and  Vahrenkamp  T  To  which  the 
jury  answered,  "Yes." 

The  testimony  is  sufficient  to  sustain  the 
findings  of  the  jury. 

Appellants'  first  assignment  of  error  .Is 
that  the  court  erred  In  overruling  their  gen- 
eral demurrer,  for  the  reason  that  appellees', 
petition  shows  that  the  suit  was  brought  by 
Slaughter  &  Moorehead,  a  partnership,  upon 
a  contract  made  and  entered  Into  by  O.  D. 
Slaughter,  Individually. 

The  court  did  riot  err  In  overruling  the 
demurrer.  It  is  true  that  the  petition  alleges 
that  some  two  years  prior  to  the  sale,  appel- 
lant J.  T.  Baker  had  listed  his  land  with  O. 
D.  Slaughter,  but  it  does  not  allege  any 
contract  with  Slaughter  further  than  this 
allegation.  The  petition  does  allege  a  con- 
tract with  Slaughter  &  Moorehead.  The  al- 
legation as  to  O.  D.  Slaughter  was  Immateri- 
al, and  this  suit  was  not  brought  upon  any 
contract  with  Slaughter. 

The  only  remaining  assignment  of  error 
is  that  the  court  erred  in  refusing  to  per- 
emptorily Instruct  a  verdict  for  appellant 
The  statement  and  argument  under  this 
assignment  show  that  It  Is  In  effect  the  same 
as  the  first  assignment,  and  that  the  ground 
for  such  requested  charge  was  that  there  was 
a  variance  between  allegation  and  the  proof. 
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In  that  plaintiffs  brought  suit  as  a  partner- 
ship on  a  contract  made  with  one  of  the  part- 
ners prior  to  the  creation  of  such  partnership, 
and  that  the  testimony  showed  a  contract 
with  the  partnership  and  not  with  Slaughter 
individually. 

Finding  no  error  of  record,  the  Judgment 
of  the  trial  court  is  affirmed. 

Affirmed. 


PROVIDENCE-WASHINGTON  INS.  CO.  y. 
OWENS.    (No.  9026.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Feb.  15, 1919.) 

1.  Judgment  «=951(1)  —  Res  Adjudicata  — 
Burden  or  Pboof— Mattes  Determined. 
Where  a  verdict  was  general  and  falls  to 
show  upon  which  count  in  complaint  recovery 
was  awarded,  burden  is  upon  one  in  a  subse- 
quent suit  to  show  by  evidence  that  recovery 
was  noon  count  on  which  he  bases  a  plea  of 
res  adjudicata. 

2  Judgment  <8=>622(2)  —  Res  Adjudicata  — 
Matter  Peopee  fob  Set- Oft. 
It  was  not  necessary  for  an  assured,  in  an 
action  by  insurer,  to  assert  his  right  to  a  re- 
bate, and  he  could  subsequently  sue  therefor, 
where  the  only  issue  in  the  first  suit  was  the 
amount  of  the  premium. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  Bruce  Young,  Judge. 

Action  by  Thomas  B.  Owens  against  the 
Providence-Washington  Insurance  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 
>  See,  also,  207  &  W.  086. 

Thompson,  Knight,  Baker  &  Harris,  of  Dal- 
las, for  appellant. 

R.  M.  Rowland  and  Lasslter  &  Harrison, 
all  of  Ft.  Worth,  for  appellee. 

,  DUNKLIN,  J.  The  Providence-Washing- 
ton Insurance  Company  has  appealed  from  a 
Judgment  In  favor  of  Thomas  B.  Owens  for 
return  premiums,  claimed  by  plaintiff  to  be 
owing  to  him  under  and  by  virtue  of  the 
terms  of  a  certain  Insurance  policy  covering 
risks  of  loss  and  damage  on  land  and  sea  to 
cotton  shipments  from  American  ports  to 
Europe  and  other  foreign  countries. 

The  policy  covered  shipments  of  cotton 
made  by  Owens  during  the  season  of  1914- 
1915,  and  .contained,  among  others,  the  fol- 
lowing, stipulations: 

"To  cover  ail  cotton  in  the  United  States  pur- 
chased by  assured  or  for  their  account,  attach- 
ing from  the  moment  the  cotton  becomes  the 
property  of  the  assured  or  legally  at  their  risk, 
provided,  however,  that  no  cotton  shall  be  cov- 
ered hereunder  prior  to  actual  delivery  to  the 
assured  or  their  agents,  unless  specifically  iden- 


tified by  marks  and  numbers  or  other  designa- 
tion in  possession 'of  the  assured  or  mailed  to 
the  assured  prior  to  loss. 

"Held  covered,  at  a  premium  to  be  arranged, 
in  case  of  deviation  or  change  of  voyage  or 
transfer  to  other  steamers,  provided  notice  be 
given  to  the  assurers  as  soon  as  known  to  the 
assured.    *    *    * 

"The  assured  are  authorized  to  issue  certifi- 
cates in  duplicate  and  countersign  the  same, 
covering  shipments  insured  hereunder,  subject 
to  the  terms  and  conditions  of  this  policy,  and 
making  loss,  if  any,  payable  to  the  bolder  there- 
of, provided,  however,  that  memoranda  of  such 
certificates  shall  be  mailed  to  L.  A.  Wight  & 
Co.,  New  York,  N.  Y.,  on  the  day  of  issue,  and 
it  is  hereby  agreed  that  the  amounts  and  values 
applicable  to  this  policy,  and  that  said  certifi- 
cates shall  represent  and  take  the  place  of  the 
original  policy  and  convey  all  the  rights  of  the 
assured  (for  the  purpose  of  collecting  any  loss 
or  claim)  as  fully  as  if  the  property  were  cov- 
ered by  a  special  policy  direct  to  the  holder 
of  the  certificate.    •    *    • 

"This  policy  also  covers  the  risk  of  country 
damage  on  shipments  insured  hereunder  to  Eu- 
rope, Japan,  China,  India  or  Manila,  subject 
to  settlement  at  destination,  in  accordance  with 
customs  and  usages  of  the  port'  of  destination, 
unless  otherwise  specified  in  certificate,  but  no 
claim  for  loss  or  damage  to  cotton  picked' or 
reconditioned  in  the  United  States  nor  for  any 
cost  or  expense  in  respect  of  such  picking  or 
reconditioning  shall  be  recoverable  hereun- 
der.   *    *    * 

"In  case  the  aggregate  payments  in  respect 
of  claims  for  country  damage  on  shipments  to 
Europe,  Japan,  India,  China,  and  Manila  do 
not  exceed  one-fourth  per  cent  on  the  total  sum 
insured  against  country  damage  on  such  ship- 
ments, and  provided  that  the  policy  has  not 
been  canceled  by  the  assured  prior  to  31st  Au- 
gust 1915,  to  return  the  difference  between  the 
equivalent  of  said  one-fourth  per  cent  and  the 
aggregate  amount  of  claim  so  paid,  such  return 
to  be  payable  only  after  the  expiration  of  four 
months  from  the  date  of  last  shipment  and  aft- 
er the  settlement  of  all  outstanding  country 
damage  claims." 

The  respective  rates  of  premiums  charged 
for  shipment  to  different  foreign  countries 
were  stipulated  In  a  rate  sheet  attached  to 
and  made  a  part  of  the  policy,  also  the  names 
of  certain  ships  upon  which  the  shipments 
might  be  made.  It  was  also  stipulated  that 
shipments  might  be  made  on  "other  approved 
steamers."  Following  the  names  of  different 
ports  to  which  shipments  might  be  made  the 
rate  sheet  contained  the  following  stipula- 
tion: 

"To  add— 1/16%    for   shipments   to    Dunkirk, 
Barcelona,  Malaga,  Ferrol,   Lisbon 
and  Marseilles. 
"1/4%  for  shipments  to  Italian  ports, 
or  to   Oporto,   Christiana,   Bergen, 
Malmo,  Gothenburg  or  Copenhagen. 
'1/8%  for  transshipment  at  any  of  the 
.  above  named  ports  or  in  the  United 
Kingdom.     Shipments  to  other  con- 
tinental ports  subject  to  such  addi- 
tional rates  as  may  be  advised." 
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The  statement  of  facta  contains  a  written 
agreement  made  by  the  parties  upon  the  trial 
of  the  case,  from  which  It  appears  that  dur- 
ing the  season  covered  by  the  policy  the  total 
amount  of  Insurance  Issued  was  $2,480,086, 
and  Including  In  that  amount  a  cargo  of 
cotton  shipped  In  the  steamship  Dacia  of  the 
value  of  $764,946. 

This  suit  was  for  a  balance  of  $1,912.36 
with  Interest  thereon  as  a  balance  due  plain- 
tiff for  return  premiums  under  and  by  virtue 
of  the  stipulation  In  the  policy  for  return 
premiums,  and  In  the  agreement  of  counsel 
the  defendant  admitted  liability  in  that 
amount,  unless  the  plaintiff  was  barred  from 
a  recovery  under  and  by  virtue  of  a  Judg- 
ment rendered  In  the  United  States  District 
Court  for  the  Southern  District  of  New 
York  on  July  7,  1916,  In  the  case  of 
Providence-Washington  Insurance  Company 
against  Tom  B.  Owens,  for  the  sum  of  $22,- 
94&S8,  plus  $72.74  Interest  Accordingly,  the 
only  question  presented  upon  this  appeal  Is 
whether  or  not  defendant's  plea  of  res  ad- 
Judicata  should  nave  been  sustained. 

Wto  shall  not  undertake  to  set  out  In  full 
the  pleadings  In  the  former  suit  It  is  suffi- 
cient to  state  only  the  substance  of  the  issues 
presented.  Attached  to  plaintiff's  complaint 
was  a  copy  of  the  Insurance  policy,  with  its 
accompanying  riders  made  a  part  thereof, 
including  rate  sheets,  etc.  It  was  alleged 
that  by  the  terms  of  the  policy  It  was  agreed 
between  the  parties  thereto  that  premiums 
upon  all  shipments  of  cotton  upon  approved 
steamers  between  ports,  specified  In  the  rid- 
ers attached  to  the  policy,  were  to  be  com- 
puted according  to  rates  therein  stipulated, 
and  that  premiums  to  be  charged  for  ship- 
ments npon  steamers  not  approved  by  the 
Insurance  company,  or  between  ports  not 
specified,  should  be  fixed  by  agreement  be- 
tween the  company  and  Owens.  According 
to  further  allegations  in  that  complaint 
Owens  Issued  Insurance  certificates  upon 
11,000  bales  of  cotton,  which  he  shipped  on 
the  steamship  Dada  from  Galveston,  Tex, 
with  Bremen,  Germany,  as  the  port  of  desti- 
nation, but  the  destination  was  later  changed 
to  Rotterdam,  Holland.  The  amount  of  in- 
surance indicated  by  said  certificates  was 
$764,946.  Said  certificates  were  then  negoti- 
ated by  Owens  to  a  purchaser  or  llenholder, 
for  value,  and  became  a  valid  and  binding  ob- 
ligation upon  the  insurance  company. 

It  was  further  alleged  that  when  the  com- 
pany's insurance  brokers  in  New  York  were 
notified  of  the  Issuance  of  the  certificates  of 
insurance  on  that  cargo,  the  president  of  the 
company  immediately  wired  Owens  that  the 
company  would  not  approve  the  Dada  for  a 
trans-Atlantic  shipment  but  through  a  de- 
sire to  assist  It  could  arrange  for  Insurance 
not  to  exceed  $75,000,  at  a  rate  which  the 
president  of  the  company  believed  would  be 
satisfactory  to  Owens.    The  telegram  further 


stated  that  if  Owens  should  insist  on  the. 
shipment  going  forward  upon  the  Dada,  he 
would  be  charged  a  premium  of  60  per  cent . 
of  the  value  of  the  cargo  over  and  above. 
$75,000. 

According  -to  further  allegations  in  the 
complaint  the  Dada  had  formerly  belonged 
to  a  corporation  organized  under  the  laws  of 
Germany,  and  was  registered  as  a  German 
ship,  flying  the  German  flag.  Between  De- 
cember 1,  1914,  and  January  1,  1915,  it  was 
purchased  by  a  citizen  of  the  United  States, 
and  transferred  to  the  American  registry, 
flying  the  American  flag,  the  purchase  and 
transfer  occurring  subsequently  to  August  15, 
1914,  and  during  the  existence  of  the  war 
between  the  empire  of  Germany  on  the  one. 
side  and  Great  Britain  and  France  on  the. 
other.  The  name  of  the  steamship  was  in- 
tended to  be  changed  to  Martha,  but  the 
change  was  never  effected. 

It  was  farther  alleged  that  daring  the  pe- 
riod covered  by  the  policy  the  port  of  Rotter- 
dam was  not  a  port  mentioned  In  any  of  the 
riders  attached  to  the  policy,  and  the  Dada 
was  not  a  ship  approved  by  the  insurance 
company,  or  included  In  the  lists  of  ships 
spedally  mentioned  therein,  and  therefore 
the  rate  of  premium  for  'such  insurance  was 
not  covered  by  the  policy,  but  was  to  be  de- 
termined by  mutual  agreement  between. 
Owens  and  the  company. 

It  .was  further  alleged  that  after  receipt  of 
the  telegram  above  mentioned,  Owens  made 
no  reply  thereto,  and  that  by  thereafter  for- 
warding the  shipment  to  Rotterdam  npon  the 
Dada  he  impliedly  bound  himself  for  the 
payment  of  the  50  per  cent,  premium  de- 
manded In  the  telegram  from  the  company. 

It  was  further  alleged  that  during  the 
voyage  of  the  ship  she  was  sdzed  by  a 
French  man-of-war  and  taken  as  a  prize  of 
war  to  the  port  of  Brest  in  France. 

It  was  further  alleged  in  the  complaint 
that  by  reason  of  the  premises,  already  stat- 
ed, Owens  became  liable  to  the  company  for 
the  sum  of  $382,473  as  premiums  on  the. 
Dada  shipment  the  same  being  50  per  cent 
of  the  entire  value  of  the  cargo.  In  another 
count  in  the  complaint  It  was  alleged  that 
Owens  was  bound  by  an  Implied  obligation  to 
pay  a  reasonable  premium  upon  the  Dacia 
cargo,  which  was  also  alleged  to  be  50  per 
cent  of  the  value  of  the  cargo,  In  the  absence 
of  any  written  agreement  for  such  Insurance; 
In  other  words,  this  count  was  upon  a  quan- 
tum meruit 

In  the  answer  filed  by  Owens  to  said  suit 
in  the  federal  court  In  New  York  he  admitted 
the  issuance  of  the  policy  of  insurance  as  al- 
leged In  the  company's  complaint  He  also 
admitted  the  shipment  of  the  cotton  on  the 
Dacia  from  Galveston;  that  he  received  the 
telegram  alleged  in  plaintiff's  complaint ;  that 
after  the  receipt  of  the  telegram  he  con* 
tinued  the  loading  of  the  cotton  at  Galves- 
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ton,  and  changed  the  destination  of  the  cargo 
from  Bremen  to  Rotterdam,  and  made  the 
certificates  of  insurance  conform  to  that 
change.  He  admitted  farther  that  the  ship 
was  seized  and  taken  as  a  prize  by  a  French 
man-of-war.  But  It  was  further  alleged  that 
It  was  agreed  between  the  agents  for  the 
parties  to  the  insurance  contract  that  the 
premiums  to  be  paid  for  Insurance  should  be 
computed  in  conformity  with  the  uniform 
standard  conditions,  terms,  and  rates  adopt- 
ed by  the  various  insurance  companies,  in- 
cluding the  plaintiff;  that  during  the  month 
of  September,  1914,  those  companies  sent  to 
the  brokers  generally,  and  to  the  brokers 
acting  for  Owens,  a  printed  schedule  of  rates 
on  cotton  shipments  substantially  In  the  form 
of  that  attached  to  the  policy;  and  that 
those  companies,  as  well  as  the  plaintiff 
company,  did  Issue  during  the  months  of  De- 
cember, 1914,  and  January,  1916,  insurance 
on  shipments  of  cotton  to  Bremen  at  a  rate 
-varying  from  2%  per  cent,  to  3  per  cent  on 
approved  direct  steamers  that  were  not  reg- 
ular liners ;  •  that  those  companies  also  gave 
general  notice  that  shipments  to  Rotterdam 
might  be  Included  In  the  schedule  above  re- 
ferred to,  at  a  rate  of  %  of  1  per  cent,  above 
the  rates  named  in  the  schedule  for  ship- 
ments to  Liverpool;  and  that  plaintiff  com- 
pany sent  a  copy  of  such  notice  to  Owens. 

It  was  further  alleged  that  prior  to  the 
Bale  of  the  Dacia  by  its  German  owners  it 
had  been  approved  by  those  companies  as  a 
first-class  liner,  and  that  It  was  a  custom 
with  those  companies,  and  also  the  plaintiff 
company,  that  when  such  a  vessel  was  sold 
to  an  Individual  owner  and  became  a  tramp 
vessel  she  automatically  became  an  approved 
tramp,  and  included  within  the  class  of  ap- 
proved, direct  steamers  between  ports  named 
In,  the  schedule  of  rates  on  cotton  shipments 
attached  to  the  policy,  and  by  reason  of  the 
premises  Owens  was  entitled  to  Issue  the  In- 
surance certificate  on  the  Dacia  cargo  at  a 
premium  rate  not  exceeding  3  per  cent  to 
Bremen,  or  to  Rotterdam,  at  a  rate  of  %  of 
1  per' cent  in  excess  of  the  rate  of  premium 
on  shipments  to  Liverpool,  aggregating 
lVis  Per  cent.,  and  that  the  same  constitut- 
ed a  reasonable  and  fair  rate  of  premium. 

It  was  further  alleged  that  Owens  declined 
•to  accede  to  the  demand  of  the  company  for 
50  per  cent,  premium  by  reason  of  his  con- 
tention that  such  demand  was  in  violation 
of  the  terms  of  the  contract  of  Insurance. 

[1]  Upon  the  trial  of  the  case  In  the  fed- 
eral court  of  New  York  before  a  Jury  the  in- 
surance company  recovered '  a  Judgment 
against  Owens  for  the :  Sum  of  $22,948.38, 
which  Judgment  became  final.  The'  amount 
so  allowed  was  equivalent  to  3  per  cent, 
premium  on  the  Dada;  cargo,  wMch  was  not 
a  rate  specified  In  the  rate  sheet  attached  to 
the  policy.  And  appellant  Insists  that  it  ap- 
pears from  such  a  verdict  that  the  recovery 
in  the  former  suit  was  upon  tbe'count  in  its 


complaint  in  which  a  Judgment  was  sought 
upon  a  quantum  meruit,  and  that  It  was  not 
upon  the  count  In  which  a  recovery  was 
sought  upon  the  contract  of  Insurance  In 
connection  with  the  correspondence  between 
the  parties  relative  to  the  shipment  upon  the 
Dacia,  and  that  therefore  the  stipulation  in 
the  Insurance  contract  for  a  return  of 
premiums  paid  thereunder,  and  upon  which 
the  present  suit  is  based,  has  no  application. 
That  contention  cannot  be  sustained,  since  the 
verdict  and  Judgment  in  the  former  suit  is 
general  and  fails  to  show  upon  which  count  in 
the  complaint  the  recovery  was  awarded,  and 
since  in  the  present  suit  no  evidence  was 
offered  by  the  Insurance'  company  to  show 
which  one  of  those  counts  was  In  fact  sus- 
tained. The  only  evidence  offered  to  sustain 
the  defense  of  res  adjudicate  was  the  plead- 
ings filed  in  the  former  suit  with  exhibits 
consisting  of  the  policy  and  schedules,  rate 
sheets,  etc.,  constituting  parts  of  the  con- 
tract of  Insurance,  attached,  and  the  verdict 
and  Judgment  The  burden  was  upon  the 
company  in  the  present  suit  to  sustain  its 
plea  of  res  adjudicate,  and,  as  said  in  IB  R. 
C.  U  p.  960,  |  454: 

"Where  there  are  two  or  more  issues  in  a 
case,  and  all  are  decided  in  favor  of  the  same 
litigant,  the  court  may  rest  its  decision  on  them 
jointly,  in  which  event  the  decision  of  one  is 
no  less  necessary  or  material  than  the  decision 
of  the  other  issue,  and  the  judgment  is  treated 
as  conclusive  upon  both.  Not  infrequently, 
however,  the  court  in  rendering  judgment  leaves 
it  ambiguous  and  uncertain  as  to  which  of  sev- 
eral issues  was  the  one  determined  in  arriving  at 
the  decision  of  the  case ;  and,  while  the  authori- 
ties are  not  harmonious,  the  weight  of  author- 
ity is  to  the  effect  that  a  judgment  whicb  may 
have  resulted  from  a  determination  of  either 
one  or  more  separate  issues  does  not  constitute 
an  adjudication  as  to  either,  where  it  is  not 
shown  upon  which  it  was  in  fact  based.  Under 
this  view  it  must  clearly  appear  from  the  rec- 
ord in  the  former  cause,  or  by  proof  by  compe- 
tent evidence  consistent  therewith,  that  the 
matter  as  to  wmch  the  rule  of  res  adjudicate 
is  invoked  as  a  bar  was,  in  fact,  necessarily 
adjudicated  in  the  former  action;  and  a  plea 
of  res  adjudicate  is  insufficient  unless  it  ap- 
pears that  the  matters  stated  in  the  complaint 
and  alleged  to  have  been  unavailingly  set  up 
as  a  defense  in  a  former  action,  were  positive- 
ly decided  in  such  former  action  against  the 
present  plaintiff.  Therefore  a  party  desiring 
to  avail  himself  of  the  judgment  as  conclusive 
evidence  upon  some  particular  fact  must  show 
affirmatively  that  it  went  upon  that  fact,  or 
else  the  question  is  open  for  a  new  conten- 
tion." 

See,  also,  23  Cyc.  1634. 

Furthermore,  In  the  company's  complaint 
filed  in'  the  former  suit,  it  was  expressly  con- 
ceded that  the  Insurance  certificates  Issued 
upon  the  Dacia  cargo  were  valid  and  binding 
upon  it  while  in  the  bands  of  innocent  pur- 
chasers, and  the  same  admission  is  made  by 
the  company  In  the  present  suit   We  fail  to 
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perceive  how  any  purchaser  of  those  cer- 
tificates would  stand  in  a  better  position 
than  Owens  himself  If  the  Insurance  policy 
Is  to  govern  Its  validity  since  they  contained 
the  following  stipulation: 

"This  certificate  is  issued  subject  to  the  terms 
and  conditions  of  the  policy,'  and  represents  and 
takes  the  place  of  the  policy,  and  conveys  all 
the  rights  of  the  original  policy  holder  (for  the 
purpose  of  collecting  any  loss  or  claim),  as 
fully  as  if  the  property  were  covered  by  a  spe- 
cial policy  direct  to  the  holder  of  this  certifi- 
cate, and  free  from  any  liability  for  unpaid 
premium." 

If  the  Issuance  of  the  certificates  of  lnr 
surance  was  authorized  by  the  terms  of  the 
written  contract  of  insurance,  then  the  stipu- 
lation for  rebate  to  Owens  of  premiums  paid 
for  the  insurance  applies,  regardless  of  the 
rate  of  premiums. 

[2]  From  the  foregoing  it  appears  that  the 
only  Issue  involved  in  the  former  suit  was 
the  amount  of  premium  due  by  Owens  to  the 
Insurance  company.  The  demand  for  rebate 
premium  asserted  In  the  present  suit  could 
have  been  urged  by  way  of  cross-action  In 
that  suit,  but  that  was  not  done.  Neither 
was  that  issue  necessarily  involved  In  the  de- 
mand asserted  by  the  company  in  the  former 
suit.  In  the  case  of  PhJlipowskl  v.  Spenser, 
63  Tex.  604,  our  Supreme  Court  announced 
the  following: 

"As  a  general  rale,  a  former  judgment  will 
not  be  a  bar  to  farther  litigation,  unless  the 
same  vital  point  was  pot  directly  in  issue  and 
determined,  or  was  fairly  within  the  scope  of 
the  pleadings.  6  Wait's  Act  &  Def.  780,  and 
cases  there  cited. 

"A  judgment  or  decree  is  not  conclusive  as  to 
collateral  questions,  nor  of  any  matter  to  be 
inferred  by  argument  from  the  judgment  6 
Wait's  Act  &  Def.  785,  and  authorities  cited. 
It  is  also  there  said:  "The  rule,  as  sometimes 
stated,  is  that  a  judgment  is  not  technically 
conclusive  of  any  matter,  if  the  matter  is  not 
such  that  it  had  of  necessity  to  be  determined 
before  the  judgment  could  have  been  given." 

And  in  28  Cyc.  p.  1204,  the  following  Is 
said: 

"A  matter  is  not  in  issue  in  the  suit  which 
was  neither  pleaded  nor  brought  into  contest 
therein,  although  within  the  general  scope  of 
the  litigation,  and  although  it  might  have  de- 
termined the  judgment  if  it  had  been  set  up  and 
tried." 

To  the  same  effect  are  the  following  au- 
thorities: Manning  v.  Green,  56  Tex.  Civ. 
App.  579,  121  S.  W.  721;  Berger  v.  Klrby, 
135  S.  W.  1122;  Bank  &  Trust  Co.  v.  Rice, 
185  S.  W.  1047.  In  23  Cyc.  p.  1202,  the  fol- 
lowing is  said: 

"As  a  general  rule,  where  a  defendant  has 
an  independent  claim  against  plaintiff,  such  as 
might  be  either  the  basis  of  a  separate  action 
or  might  be  pleaded  as  a  set-off  or  counter- 
claim, be  is  not  obliged  to  plead  it  In  plaintiff's 


action,  although  he  is  at  liberty  to  do  so;  and 
if  he  omits  to  set  it  up  in  that  action,  this  will 
not  preclude  him  from  afterwards  suing  plaintiff 
upon  it" 

Even  though  Owens  could  by  cross-action 
have  asserted  in  the  former  suit  the  claim 
presented  In  the  present  suit  yet  udder  the 
authorities  above  cited,  which  we  believe  an- 
nounced the  correct  rule,  we  are  of  the  opin- 
ion that  the  Judgment  In  the  former  suit  Is 
not  a  bar  to  plaintiff's  recovery  in  the  pres- 
ent suit  since  the  claim  In  the  present  suit 
is  a  cause  of  action  separate  and  distinct 
from  the  demand  for  premiums  asserted  by 
plaintiff  In  the  former  suit  which  was  the 
only  issue  involved. 

For  the  reasons  noted  all  assignments  of 
error  are  overruled,  and  the  Judgment  is 
affirmed. 


THOMASON  v.  HAH  et  us.     (No.  8952.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Jan.   18,   1910.      Rehearing   Denied 

March  8,  1919.) 

X.  Pleading  <ft=»104(2)— Plea  or  Purauei 
— Denials— Venue. 
In  a  suit  to  cancel  a  mineral  lease,  allega- 
tions in  defendant's  plea  of  privilege  under 
Vernon's  Ann.  Civ.  St  Supp.  1918,  art  1903, 
to  be  'sued  in  his  own  county,  that  none  of  the 
statutory  exceptions,  Rev.  St  1911,  arts.  1830, 
or  2308,  as  to  exclusive  venue  in  one's  county, 
existed,  and  that  the  suit  was  not  concerning 
land  or  to  quiet  title  thereto,  held  to  show  no 
intention  to  deny  plaintiffs'  allegations  as  to 
defendant's  acquisition  from  the  plaintiffs  of 
the  mineral  lease  alleged. 

2.  PLEADING  «p»8{9)— Plea  or  Privilege— 
Conclusions  or  Law. 
Whether  or  not  a  suit  to  cancel  a  mineral 
lease  is  one  coming  within  Rev.  St.  1911,  art. 
1830,  subd.  14,  providing  for  venue  of  suits 
concerning  land,  is  a  legal  question,  and  de- 
fendant's sllegation  in  his  plea  of  privilege  (Ver- 
non's Ann.  Civ.  St  Supp.  1918,  art.  1903)  that 
it  was  not  such  a  suit  is  a  mere  conclusion  of 
law. 

8.  Pleading  *=»101  —  Plea  or  Privilege 
— Exceptions— Vends. 
Where  plaintiffs  in  a  suit  to  cancel  a  min- 
eral lease  alleged  that  defendant  lived  in  a  coun- 
ty other  than  where  the  suit  was  instituted,  no 
plea  of  privilege  under  Vernon's  Ann.  Civ.  St 
Supp.  1918,  art  1903,  was  necessary  for  de- 
fendant to  invoke  his  statutory  privilege  as  to 
being  sued  in  his  own  county,  since  this  could 
be  done  by  special  exception  to  plaintiffs'  peti- 
tion. 

4.  Pleading  <3=al04(2)—  Plea  or  Privilege 
—Denial  of  Faccis. 
Vernon's  Ann.  Civ.  St  Supp.  1918,  art 
1906,  relative  to  denial  under  oath  of  existence 
of  the  exceptions  to  exclusive  .venue  in  the 
county  of  one's  residence,   requires   denial  of 
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facts,  and  not  denials  Involving  mere  conclu- 
sions of  law  drawn  from  an  interpretation  of 
plaintiff's  petition. 

5.  Vbwuk    «=»5(4)— Suit  to  Cancei^-Mineb- 

AXi  LEASE. 

A  suit  to  cancel  a  mineral  lease,  which  con- 
veyed to  the  defendant  plaintiffs'  mineral  rights 
in  the  land,  the  purpose  of  which  was  to  recov- 
>  er  an  interest  in  land  and  to  quiet  the  title, 
was  within  Rev.  St  1911,  art  1830,  and  had  its 
venae  in  the  county  where  the  land  is  situated. 

Appeal  from  District  Court,  Stephens 
County ;   Joe  Burkett,  Judge. 

Suit  by  M.  F.  Ham  and  wife  against  G.  J. 
Thomason.  From  a  judgment  tot  plaintiffs, 
defendant  appeals.    Affirmed, 

O.  W.  Thomason,  of  Haskell,  for  appellant 
W.  C.  Veale,  of  Breckenridge,  tor  appel- 
lees. 

DUNKLIN,  J.  M.  F.  Ham  and  wife  in- 
stituted this  suit  against  O.  J.  Thomason  in 
the  district  court  of  Stephens  county  to  can- 
cel what  is  commonly  designated  as  a  miner- 
al lease  on  certain  lands  in  Stephens  county, 
and  also  one  tract  of  land  situated  in  Throck- 
morton county.  According  to  the  allegations 
In  the  petition,  the  lease  was,  in  fact, 
a  conveyance  to  the  defendant  by  the 
plaintiffs  of  all  the  coal,  oil,  gas,  and 
other  minerals  located  in  the  land.-  As 
a  consideration  for  that  conveyance  the 
defendant  agreed  to  begin  immediately  drill- 
ing and  mining  operations  on  said  lands  for 
the  purpose  of  extracting  therefrom  said  min- 
erals and  to  prosecute  such  development 
work  with  reasonable  diligence,  and  that  ob- 
ligation was  breached  by  the  defendant,  and 
he  afterwards  wholly  abandoned  his  con- 
tract It  was  alleged  that  the  Instrument 
so  executed  had  been  recorded  in  the  deed 
records  of  Stephens  county,  and  that  such 
record  cast  a  cloud  upon  plaintiffs'  title 
which  they  sought  to  have  removed.  It  was 
further  alleged  that  defendant  was  claiming 
title  under  that  Instrument  In  the  petition 
it  was  alleged  that  the  defendant  resided  in 
Wichita  county. 

Defendant  filed  a  plea  of  privilege  that  he 
resided  in  Wichita  county,  and  Invoked  his 
statutory  privilege  to  be  sued  in  that  county 
and  in  no  other.  That  plea  contained  fur- 
ther allegations  as  follows: 

"That  none  of  the  exceptions  to  exclusive 
venue  in  the  county  of  one's  residence  mention- 
ed in  article  1850  (1194)  or  article  2308  (1565), 
R  S.  of  Texas,  exist  in  this  cause,  that  this 
is  not  a  suit  involving  a  crime,  offenses,  or 
trespass,  a  fraud  or  a  suit  concerning  land,  or 
damages  thereto,  suit  to  remove  incumbrance  or 
quiet  title  or  a  contract  in  writing  to  be  per- 
formed in  Stephens  county,  Tex.,  and  does  not 
come  within  any  of  the  exceptions  provided  by 
law  is  such  cases  authorizing  this  suit  to  be 


brought  'Or  maintained  in  the  county  of  Ste- 
phens, stats  of  Texas,  or  elsewhere  outside  of. 
the  said  county  of  Wichita." 

The  plea  was  duly  verified  by  the  defend- 
ant in  compliance  with  the  statute.  That 
plea  was  beard  by  the  trial  court  and  over- 
ruled, and  from  that  order  the  defendant 
has  prosecuted  this  appeal. 

It  appears  from  the  record  that  no  con- 
troverting plea  was  filed  by  the  plaintiffs  in 
reply  to  the  plea  of  privilege,  nor  was 
any  evidence  offered  upon  the  bearing  of 
the  plea  either  to  sustain  or  controvert 
the  allegations  therein  contained.  Article 
1903  of  the  Revised  Statutes,  enacted  In 
1917  (Acts  35th  Leg.  c.  176  [Vernon's  Ann. 
Civ.  St  Supp.  1918,  art  1903]),  reads  as  fol- 
lows: 

"A  plea  of  privilege  to  be  sued  in  the  county 
of  one's  residence  shall  be  sufficient,  if  it  be 
in  writing  and  sworn  to,  and  shall  state  that 
the  party  claiming  such  privilege  was  not,  at 
the  institution  of  such  suit,  nor  at  the  time 
of  the  service  of  such  process  thereon,  nor  at 
the  time  of  filing  such  plea,  a.  resident  of  the 
county  in  which  such  suit  was  instituted  and 
shall  state  the  county  of  his  residence  at  the 
time  of  such  plea,  and  that  none  of  the  excep- 
tions to  the  exclusive  venue  in  the  county  of 
one's  residence  mentioned  in  article  1830  or 
article  2308  of  the  Revised  Statutes  exist  in 
said  cause;  and  such  plea  of  privilege  when 
filed  shall  be  prima  facie  proof  of  the  defend- 
ant's right  to  change  of  venue.  If,  however, 
the  plaintiff  desires  to  controvert  the  plea  of 
privilege,  he  shall  file  a  controverting  plea  un- 
der oath,  setting  out  specifically  the  fact  or 
facts  relied  upon  to  confer  venue  of  such  cause 
on  the  court  where  the  cause  is  pending.  Upon 
the  filing  of  such  controverting  plea  the  judge 
or  the  justice  of  the  peace  shall  note  on  same 
a  time  for  a  hearing  on  the  plea  of  privilege; 
provided,  however,  that  the  hearing  •  •  • 
shall  not  be  bad  until  a  copy  of  such  controvert- 
ing plea,  including  a  copy  of  such  notation 
thereon,  shall  have  been  served  on  each  defend- 
ant, or  his  attorney,  for  at  least  ten  full  days 
exclusive  of  the  day  of  service  and  day  of  hear- 
ing. If  the  parties  agree  upon  a  date  tor  such 
hearing  it  shall  not  be  necessary  to  serve  the 
copy  above  provided  for.  Either  party  may 
appeal  from  the  judgment  sustaining  or  over- 
ruling the  plea  of  privilege,  and  if  the  judgment 
is  one  sustaining  the  plea  of  privilege  and  an 
appeal  is  taken,  such  appeal  shall  suspend  the 
transfer  of  the  venue  and  a  trial  of  the  cause 
pending  the  final  determination  of  such  appeal." 

It  will  be  observed  that  in  the  plea  of  priv- 
ilege filed  article  1850  of  the  Statutes,  in- 
stead of  article  1830,  is  invoked.  Aside  from 
the  question  whether  or  not  that  error,  if  it 
be  a  mere  clerical  error,  would  deprive  the 
defendant  of  the  right  to  avail  himself  of 
the  provision  of  the  article  quoted  above, 
and  for  the  sake  of  argument,  treating  the 
plea  as  though  article  1830,  Instead  of  article 
1850,  had  been  invoked,  we  conclude  that  the 
court  did  not  err  In  overruling  the  plea. 
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[1J  We  bellere  It  clear  from  tie  allega-  ]  otherwise  It  would  be  Immaterial  to  him 


tions  contained  In  the  plea  of  privilege  that 
the  statement  to  the  effect  that  none  of  the 
statutory  exceptions  to  exclusive  venue  In 
the  county  of  defendant's  residence  existed 
was  qualified  and  explained  by  the1  further 
allegation  that  the  suit  was  not  "a  suit  con- 
cerning land,"  or  "to  remove  incumbrances 
or  quiet  title"  thereto.  In  other  words,  we 
think  it  clear  from  the  allegations  In  the 
plea  of  privilege  that  the  defendant  did  not 
Intend  to  deny  the  truth  of  the  allegations 
in  plaintiffs'  petition  to  the  effect  that  he 
had  acquired  from  the  plaintiffs  the  mineral 
lease  alleged  In  consideration  of  the  al- 
leged contract  on  his  part,  which  had  been 
breached,  and  that  such  lease  bad  been 
placed  of  record  In  the  deed  records  of  Ste- 
phens county,  where  the  land  was  located.  It 
Appears  from  the  allegations  of  the  plea  of 
privilege  that,  according  to  the  defendant's 
legal  interpretation  of  the  plaintiffs'  peti- 
tion, the  suit  was  not  a  suit  concerning  land 
nor  to  remove  any  incumbrances  thereon,  or 
to  quiet  title  thereto,  and  for  that  reason 
alone  it  did  not  come  within  the  provisions 
of  subdivision  14  of  article  1830  of  the  Re* 
vised  Statutes,  which  reads  as  follows: 

"Suits  for  the  recovery  of  lands  or  damages 
thereto,  suits  to  remove  incumbrances  upon 
the  title  to  land,  suits  to  quiet  the  title  to  land, 
and  suits  to  prevent  or  stay  waste  on  lands, 
must  be  brought  in  the  county  in  which  the 
land,  or  a  part  thereof,  may  lie." 

[2,  S]  Whether  or  not  the  suit  as  instituted 
by  the  plaintiffs  was  one  coming  within  the 
provisions  of  that  subdivision  of  the  statute 
was  a  legal  question,  and  not  a  question  of 
fact,  and  the  defendant's  allegation  that  it 
was  not  such  a  suit  was  a  mere  con- 
clusion of  law,  and  not  an  allegation  of 
fact.  And  as  plaintiffs  themselves  had 
alleged  that  defendant  resided  in  Wich- 
ita county,  and  not  in  Stephens  county, 
where  the  suit  was  instituted, '  no  plea  of 
privilege  was  necessary  in  order  for  the  de- 
fendant to  invoke  his  general  statutory 
privilege  to  be  sued  in  the  county  of  his  resi- 
dence; for  that  could  have  been  done  by  a 
special  exception  to  the  plaintiffs'  petition, 
as  is  well  settled  by  the  decisions  of  this 
state.  Assuming,  as  we  do,  that  defendant, 
in  verifying  his  plea,  testified  conscientiously, 
we  must  conclude  that  he  did  not  intend  to 
swear  that  the  nature  of  the  cause  of  action 
was  different  from  what  plaintiffs'  petition 
showed  it  to  be,  but  that  he  merely  intended 
to  swear  to  the  nature  of  the  cause  of  action 
asserted  therein  according  to  his  legal  con- 
struction of  the  Instrument  Prom  the  fact 
that  the  defendant  Is  prosecuting  this  appeal 
it  is  self-evident  that  he  does  not  deny  the 
allegations  in  plaintiffs'  petition  that  he  ac- 
quired the  mineral  lease  therein  alleged,  and 
that  he  is- claiming  some  interest  thereunder ; 


what  Judgment  might  be  rendered  even  on 
the  merits  of  the  case,  for  he  would  have  no 
Interest  whatever  in  the  suit  to  be  affected 
by  a  judgment  in  plaintiffs'  favor. 

[4]  Article  1908  of  the  Statutes,  relating 
to  the  denial  under  oath  of  existence  of  any 
of  the  exceptions  to  exclusive  venue  in  the 
county  of  one's  residence,  had  in  view  a  de- 
nial of  facts,  and  not  denials  involving  mere 
conclusions  of  law  drawn  from  an  interpre- 
tation of  plaintiffs'  petition. 

[C]  The  conveyance  by  plaintiffs  to  the 
defendant  of  all  their  mineral  rights  in  the 
land  was  a  conveyance  of  an  interest  in  the 
property  itself  (see  Texas  Oo.  v.  Daugherty, 
107  Tex.  226,  176  8.  W.  717,  L.  R.  A.  1917F, 
989),  and,  the  purpose  of  the  suit  being  to  re- 
cover that  apparent  interest  and  to  quiet 
the  title  created  by  the  record  of  that  instru- 
ment, fixed  the  venue  of  the  suit  In  Stephens 
county,  where  the  land  was  situated  (Thorn-' 
son  v.  Locke,  66  Tex.  883,  1  S.  W.  112). 

For  the  reasons  indicated,  the  Judgment 
is  affirmed. 


McENTIRE  et  nx.  v.  THOMASON. 
(No.  8953.) 

(Court  of  Civil  Appeals  ©I.  Texas.    Ft  Worth. 

Feb.  1,  1919.     Rehearing  Denied 

March  8,  1919.) 

1.  Limitation  of  Actions  *=»100(10)— Fraud 
—Disco  vest. 

Suit  to  cancel  oil  lease  on  the  ground  of 
fraud  was  barred  by  limitations,  where  the 
false  representations  and  the  fraudulent  acts 
relied  upon  were  well  known  to  plaintiffs,  or 
could  have  been  ascertained  by  the  exercise  of 
the  slightest  diligence  more  than  two  years  be- 
fore the  action  was  commenced. 

2.  Mires  and  Minerals  ®=>58— On,  Lease— 
Mutuality. 

Oil  lease,  giving  lessee  right  to  at  any  time 
surrender  lease  and  be  relieved  from  obligations 
thereunder  remaining  unfulfilled  at  such  time, 
where  lessors  in  consideration  of  lease  received 
a  large  amount  of  stock  of  company  to  which 
lease  was  assigned,  was  not  void  for  want  of 
mutuality,    . 

3.  Mirks  and  Minerals  #=3>58— Oil  Lease—, 
Fraud— Evidence. 

In  action  to  cancel  oil  lease-  executed  by 
husband  and  wife,  on  the  ground  that  wife  was 
induced  to  sign  and  acknowledge  deed  by  assur- 
ances that  lessee  merely  wanted  her  signature 
and  acknowledgment  in  order  to  assist  him  in 
obtaining  leases  on  other  lands,  held  that  evi- 
dence tended  to  support  allegation. 

4.  Mines  and  Minerals  ®=>56— Oil  Lease— 
"Interest  in  Land." 

An'  oil  lease  is  a  conveyance  of  an  Interest 
in  land. 

[Ed.  Note. — For  other  definitions,  see  Words' 
and  Phrases,  First  and  Second  Series,  Interest.} 
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&  Deeps  oj=»56(2)— Intention— Deltveby. 

In  order  to  render  a  deed  of  conveyance  of 
land  effective,  it  must  be  delivered  into,  the  con- 
trol of  the  grantee  with  the  intent  of  the  grantor 
that  it  shall  become  operative  as  a  conveyance. 

6.  Homestead  «=»117  —  Validity  or  On, 
Lease  —  Homestead  Bights  —  Signaxube 
and  Acknowledgment  of  Wife. 

Where  oil  lease  executed  by  husband  and 
wife,  covering  their  homestead,  was  signed  and 
acknowledged  by  the  wife  merely  for  the  pur- 
pose of  enabling  lessee  to  secure  other  leases, 
and  without  intent  on  her  part  to  convey  her 
rights  in  the  homestead,  and  lessee  had  notice 
thereof,  the  lease  was  inoperative  as  a  convey- 
ance of  an  interest  in  the  homestead,  in  view 
of  Rev.  St  arts.  1116,  6802,  and  6805. 

7.  Quieting  Title  «=»7(2)— Cloud  on  Title 
—Oil  Lease. 

A  recorded  oil  lease  is  a  cloud  on  the  title 
of  the  land  covered  thereby. 

Appeal  from  District  Court,  Stephens  Coun- 
ty ;  Joe  Burkett,  Judge. 

Suit  by  S.  J.  McEntlre  and  wife  against 
O.  J.  Thomason.  Judgment  for  defendant, 
and  plaintiffs  appeal.  Reversed  and  re- 
manded. 

W.  C.  Veale,  of  Breckenrldge,  and  Theo- 
dore Mack,  of  Ft.  Worth,  for  appellants. 
O.  J.  Thomason,  pro  se. 

CONNER,  O.  J.  On  May  15,  1917,  S.  J. 
McEntlre  and  wife  Instituted  this'  suit 
against  O.  J.  Thomason  to  cancel  an  oil 
lease  and  remove  cloud  of  title  upon  their 
homestead,  described  in  the  petition.  The 
case  seems  to  have  been  tried  and  disposed 
of  In  the  trial  court  upon  issues  of  fraud 
presented  in  plaintiffs'  petition  as  a  ground 
for  cancellation  and  the  defense  thereto  of 
the  statute  of  limitation. 

The  lease  bears  date  of  August  18,  1900. 
The  plaintiffs  alleged  that  its  execution  had 
been  procured  by  means  of  the  fraudulent 
representations  set  up  In  the  petition, 
but  after  the  introduction  of  the  testimony 
the  court  concluded  that  the  undisputed  evi- 
dence showed  that  the  frauds  alleged  were 
known  to  the  plaintiffs  more  than  two  years 
prior  to  the  institution  of  the  suit,  and  that 
therefore  the  cause  of  action  was  barred  by 
the  two-year  statute  of  limitation  pleaded 
by  the  defense,  and  accordingly  peremptorily 
instructed  the  jury  to  return  a  verdict  for 
the  defendant.  The  plaintiffs  have  appealed 
from  the  judgment  against  them  which  fol- 
lowed   the   peremptory   Instruction. 

[1,2]  A  careful  consideration  of  the  evi- 
dence, which  it  will  serve  no  useful  purpose 
to  set  out,  leads  us  to  the  conclusion  that 
the  court  correctly  held  that  the  false  repre- 
sentations and  fraudulent  acts,  relied  upon 
and  set  forth  in  plaintiffs'  petition  were  well 


known  to  the  plaintiffs,  or  could  have  been  as- 
certained by  the  exercise  of  the  slightest  dili- 
gence more  than  two  years  prior  to  the  In- 
stitution of  the  suit,  and  that,  therefore,  in 
so  far  as  the  plaintiffs'  suit  was  based  upon 
fraud  and  fraudulent  representations,  the  ac- 
tion was  barred  by  the  two-year  statute 
of  limitation.  Bass  v.  James,  83  Tex.  110, 
18  S.  W.  836;  Coleman  v.  Ebellng,  138  S.  W. 
199.  To  this  view,  however,  appellants  an- 
swer that  the  lease  contract  was  unilateral 
and  void,  and  that  therefore  no  limitation 
applied,  but  we  have  been  unable  to  concur 
in  such  construction  of  the  lease.  The  pro- 
vision of  the  lease  contract  relied  upon  as 
showing  Its  want  of  mutuality  reads  as  fol- 
lows: 

"It  is  further  agreed  that  second  parties  (O. 
J.  Thomason,  lessee)1  and  heirs  assigns  may  at 
any  time  hereafter  surrender  up  this: grant  and 
be  relieved  from  any  part  of.  the  contract  here- 
tofore entered  into  that  may  at  that  time  ret 
main  unfulfilled,,  then  and  thereafter  this  grant 
shall  be  null  and  void  and  no  longer  binding  on 
either  party." 

The  lease  contract,  in  effect,  provided  as 
a  part  of  the  consideration .  therefor  for  the 
delivery,  to  the  lessors,  S.  J.  McEntlre  and 
wife,  .of  1,600  shares  of  capital  stock  of  the 
Diamond  Coal,  Oil  &  Oas  Company,  to  which 
{be  lease  in  question  was  to  be  transferred, 
and  the  evidence  was  without  dispute  that 
appellee  delivered  the  number  of  shares  of 
stock  mentioned,  and  that  the  same  were 
received  by  appellants.  While  It  is  alleged 
that  this  stock  was  of  no  value,  we  are  not 
satisfied  with  the  sufficiency  of  the  proof  to 
establish  that  fact.  It  certainly  appears  that 
appellants  received  the  stock  and  did  not  in 
their  pleadings  proffer  its  surrender  or 
return.  Under  such  circumstances  we  are 
not  prepared  to  hold  the  contract  In  question 
void  for  want  of  mutuality.  See  9  Cyc.  p. 
334;  Pierce  Fordyce  Oil  Association  v.  Wood- 
rum,  188  S.  -W.  245;  Knott  v.  Thomas,  180 
S.  W.  1114;  Texas  Seed  &  Floral  Co.  v. 
Chicago  Set  &  Seed  Co.,  187  S.  W.  747. 

[3]  There  Is  a  phase  of  the  case,  however, 
that  seems  not  to  have  been  emphasized  be- 
low or  here  which  we  think  requires  a  rever- 
sal of  the  judgment  In  addition  to  the 
plaintiffs'  allegations  of  fraudulent  represen- 
tations and  of  fraudulent  acts  made  the  • 
basis  of  their  prayer  for  a  cancellation  of  the 
lease,  it  was  alleged,  in  substance,  In  a  sepa- 
rate count  of  the  petition,  that  at  the  time 
of  the  execution  of  the  lease  Mrs.  McEntlre 
was  unwilling  to  sign  or  acknowledge  it 
and  only  did  so  after  having  been  assured 
by  the  defendant  Thomason  "that  he  only 
desired  to  have  the  paper  signed  and  acknowl- 
edged by  Mrs.  McEntlre  in  order  to  assist 
him  In  obtaining  leases  on  other  lands." 
Wherefore  it  was  charged  that  the  instru- 
ment was  never  delivered  as  a  contract  bind- 
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log  upon  the  plaintiffs.  We  think  the  evl-J 
deuce 'tended  *n  support  the  Issue  thus  pre- 1 
sented.  Mrs.  McEntlre  and  one  or  more 
members  of  the  family  so  testified  In  effect, 
and  the  officer  who  took  the  acknowledg- 
ment testified,  among  other  things,  as  fol- 
lows: 

"I  took  the  acknowledgment  of  Mr.  McEntlre 
and  his  wife  some  time  in  August,  1908,  when 
they  executed  a  lease  contract,  and  I  remember 
the  circumstance.  Mr.  Thomason  met  me  there 
at  Crystal  Falls  and  asked  me  to  come  and  go 
with  him  to  take  that  acknowledgment  Mrs. 
McEntlre  was  not  wiHing  to  sign  the  acknowl- 
edgment. I  reported  that  fact  to  the  defendant, 
Mr.  Thomason.  Mr.  Thomason  told  her  that  It 
was  Just  to  enable  them  •  •  *  that  he  want- 
ed that  lease  as  it  would  enable  them  to  get 
other  leases  around  in  the  neighborhood,  and 
it  would  not  be  binding  upon  them,  and  he  stated 
that  if  they  became  dissatisfied  he  would  get  her 
a  release." 

It  18  undisputed  that  the  lease  in  contro- 
versy covered  the  homestead  of  appellants 
which  had  been  continuously  occupied  before 
and  after  the  execution  of  the  lease.  It  fur- 
ther appears  that  the  lease  had  been  duly 
recorded  on  the  deed  records  of  Stephens 
county,  and  which,  therefore,  constitutes  a 
doud  upon  the  title  of  plaintiffs'  homestead. 

[4, 5]  It  seems  to  be  no  longer  an  open 
question  with  us  that  a  lease  of  the  character 
of  the  one  under  consideration  is  a  convey- 
ance- of  an  Interest  In  lands.  See  Texas  Co. 
v.  Daugherty,  107  Tex.  226,  176  S.  W.  717, 
L  R.  A.  1917F,  989;  Pierce  Fordyce  Oil 
Association  v.  Woodrum,  188  S.  W.  245.  And 
It  to  statutory  that  the  homestead  of  the 
family  cannot  be  conveyed  by  the  owner,  If 
a  married  man,  without  the  consent  of  the 
wife,  such  consent  to  be  evidenced  by  her 
separate  acknowledgment,  taken  in  the  man- 
ner pointed  out  In  Revised  Statutes,  arts. 
6802,  6806,  which  specifically  require  that 
she  willingly  sign  the  Instrument  for  the  pur- 
poses and  consideration  expressed  therein, 
eta  See  article  1115,  Revised  Statutes ;  De 
West  v.  Barthelow,  136  S.  W.  86;  Durham 
v.  Luce,  140  S.  W.  850;  Bethel  r.  Booth,  115 
Ky.  145,  72  S.  W.  803 ;  Tiemann  v.  Cobb,  35 
Tex.  Civ.  App.  289,  80  S.  W.  250;  Norton 
v.  Davis,  83  Tex.  32,  18  S.  W.  430.  And  It 
was  expressly  decided  in  the  case  of  South- 
ern Oil  Co.  v.  Colquitt  (writ  of  error  refused) 
28  Tex.  Civ.  App.  292,  69  S.  W.  169,  that  a 
husband  alone  could  not  give  a  lease  author- 
izing the  lessee  to  bore  for  and  extract  Oil 
and  gas  from  the  homestead  and  erect  ma- 
chinery and  lay  pipes  thereon,  etc.  It  is  also 
a  familiar  rule,  well  established  by  the  deci- 
sions, that  in  order  to  render  a  deed  of  con- 
veyance of  land  effective  it  must  he  dellvprpd 
Into  the  control  of  the  grantee  with  the  in- 
tent of  the  grantor  that  it  shall  become  oper- 
ative as  a  conveyance.    See  cases  cited  in  6 


Cyc.  Digest  of  Texas  Reports,. p.  200,  coL  2. 

[S,  7]  We  need  not  stop  to  discuss  the  cir- 
cumstances under  which  a  married  woman 
would  not  be  heard  to  question  the  suffi- 
ciency and  legal  effect  of  an  acknowledgment 
made  by  her  in  doe  form,  when  such  acknowl- 
edgment Is  spread  upon  the  records  and  the 
land  or  title  purporting  to  be  .conveyed  has 
been  purchased  by  another'  without  notice 
of  the  feme  covert's  want  of  consent,  for  in 
the  case  before  us  the  controversy  Is  between 
the  original  parties.  There  has  been  no  Inter- 
vening rights  of  an  Innocent  third  party.  On 
the  contrary,  the  lease  or  conveyance  lu 
question  Is  held  by  the  original  grantee  there- 
in, who  is  yet  asserting  rights  thereunder. 
If,  therefore;  the  lease  In  question  was  signed 
and  acknowledged  by  Mrs.  McEntlre  for  the 
mere  purpose  of  enabling  Thomason,  the 
grantee,  to  secure  other  leases,  and  without 
intent  on  her  part  t»  thereby  convey  any 
rights  in  her  homestead,  and  Thomason  had 
notice  of  such  fact,  then  the  lease  was  wholly 
inoperative  as  a  conveyance  of  any  interest 
in  appellants'  homestead,  and  Its  record 
upon  the  deed  records  constitutes  a  cloud  upon 
their  title  thereto.  And  It  is  conceded,  as  In- 
deed it  must  be,  that  in  so  far  as  the  action 
may  be  construed  as  one  to  remove  the  cloud 
from  the  title,  there  is  no  law  of  limitation 
having  application  that  will  bar  appellants' 
rights. 

We  accordingly  conclude  that  the  court 
erred  in  giving  the  peremptory  instruction 
and  thus  excluding  the  issue  made  by  the 
pleadings  and  evidence  last  discussed. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


CHAMBERS  et  al  v.  CONSOLIDATED  GA- 
RAGE CO.    (No.  918.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

March  13, 1919.    Rehearing  Denied 

April  3,  1919.) 

1.  OOKTIAOIS    ©^lOlfl^EwroBCBMEHT-^ 

What  Law  Governs. 
A  contract  valid  under  the  lex  loci  is  valid 
and  enforceable  elsewhere,  subject  to  the  well- 
established  exception  that  it  will  not  be  enforc- 
ed in  a  jurisdiction  where  it  contravenes  the 
settled  policy  of  the  forum. 

2.  Estoppel  S=»75— Bona  Fidb  Pubohasebs. 

.It  is  settled  policy  of  Texas  that  enforce- 
ment against  innocent  purchasers  for  value  of 
secret  undisclosed  liens  upon  and  reservation  of 
titles  to  personalty,  possession  of  which  has  be"? 
voluntarily  surrendered  and  the  possessor  cloth- 
ed with  an  apparent  full  and  unincumbered  ti- 
tle, shall  not  be  had. 

3.  Sales  «=451— Necessity  fob  Registra- 
tion—What Law  Govebns. 

A  conditional  sale  of  an  automobile  in  Cal- 
ifornia, where  it  was  not  necessary  to  register 
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the  instrument,  upon  removal  of  the  automobile 
to  Texas  by  the  purchaser,  is  void  as  against  a 
bona  fide  purchaser  for  value  in  Texas,  unless 
registered. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;   Ballard  Ooldwell,  Judge. 

Sequestration  proceedings  by  the  Con- 
solidated Oarage  Company  against  F.  H. 
Nichols,  in  which  Ray  Chambers  filed  a 
claimant's  oath  and  bond.  From  a  judgment 
for  plaintiff,  the  claimant  appeals.  Reversed 
and  rendered. 

Hudspeth  &  Harper  and  Judkins  &  Mur- 
phy, all  of  El  Paso,  for  appellant 

Louis  J.  O'Neal,  of  San  Jose,  Cal.,  and 
H.  Potash  and  Beall,  Kemp  &  Nagle,  all  of 
El  Paso,  for  appellees. 

Statement   of  Case. 

HIGGINS,  J.  Appellees'  motion  to  strike 
out  the  statement  of  facts  upon  the  ground 
that  the  same  was  not  approved  by  the  trial 
court  is  sustained.  Pace  v.  Price,  46  S.  W. 
203.  The  case  was  tried  without  the  aid  of 
a  jury,  and  findings  of  fact  and  conclusions 
of  law  filed  by  the  court.  A  condensed  state- 
ment of  the  material  facts  as  disclosed  by 
appellees'  pleading  a'nd  the  findings  is  as 
follows: 

The  Consolidated  Garage  Company  Is 
Incorporated  under  the  laws  of  California, 
with  its  principal  place  of  business  in  San 
Jose,  Santa  Clara  county,  Cal.  Appellant 
Chambers  Is  a  resident  of  El  Paso  county, 
Tex.  On  July  6,  1917,  appellee  owned  and 
was  in  possession  of  a  certain  automobile 
of  the  value  of  $1,700.  On  the  date  men- 
tioned appellee  and  F.  H.  Nichols,  at  San 
Jose,  Cal.,  entered  Into  a  written  contract, 
by  the  terms  whereof  Nichols  agreed  to  pur- 
chase the  car  from  the  company  for  the  sum 
of  $1,670;  $600  being  paid  in  cash  and  the 
balance  to  be  paid  in  monthly  Installments 
of  $90  each;  the  deferred  payments  to  bear 
interest  from  date.  Nichols  agreed  not  to 
sell  or  dispose  of  the  automobile,  nor  take 
the  same  out  of  the  state  of  California,  nor 
permit  the  same  to  be  removed  from  his 
possession,  attached,  levied  upon,  nor  create 
any  liens  against  same.  Nichols  was  to  pay 
all  taxes  against  the  property.  The  con- 
tract provided  that  title  should  remain  in 
the  company  until  all  payments  were  made 
and  all  of  the  conditions  contained  in  the 
contract  fully  complied  with,  and  that  upon 
the  performance  of  all  of  said  conditions 
and  terms  by  Nichols  the  company  would 
execute  to  him  a  bill  of  sale  to  the  property. 
The  contract  was  to  be  performed  wholly 
within  the  state  of  California.  The  automo- 
bile was  removed  from  Santa  Clara  county, 
Cal.,  by  Nichols  without  the  knowledge  or 
consent  of  the  company,  and  without  any 
negligence  on  the  latter's  part   The  company 


used  due  diligence  to  collect  the  amount  due 
upon  the  contract,  and  exercised  due  dili- 
gence in  trying  to  locate  the  car  after  It 
bad  been  taken  from  San  Jose  and  the  state 
of  California.  The  car  was  finally  located 
in  El  Paso,  Tex.,  where  it  had  been  brought 
by  Nichols,  and  Immediately  upon  ascertain- 
ing its  location  the  company  brought  suit 
in  the  district  court  of  El  Paso  county 
against  Nichols,  and  sequestered  the  car. 
The  contract  was  not  filed  for  record  in  Cal- 
ifornia, nor  in  any  county  in  Texas.  The 
car  was  purchased  in  El  Paso  county,  Tex., 
by  Chambers  from  Nichols  for  a  valuable, 
consideration,  and  without  notice  of  any 
defect  in  Nichols'  title.  When  the  car  was 
sequestered  In  the  suit  against  Nichols, 
Chambers  filed  a  claimant's  oath  and  bond, 
and  possession  was  surrendered  to  him. 
Under  the  laws  of  California  the  contract 
between  the  company  and  Nichols  was  a  con- 
ditional sale,  and  title  to  the  automobile  did 
not  pass  from  the  company  to  Nichols,  and 
under  the  laws  of  California  it  was  not  nec- 
essary to  file  or  register  the  contract,  and 
under  the  laws  of  that  state  any  subsequent 
purchaser  from  Nichols,  paying  a  valuable 
consideration  without  notice,  would  not  get 
any  better  title  than  Nichols  had;  the  con- 
tract under  the  laws  of  that  state,  being  not 
a  mortgage,  but  a  conditional  sale,  the  title 
remaining  in  the  company.  The  amount 
due  by  Nichols  under  the  contract  is  $1,060, 
with  interest 

The  trial  court's  conclusion  of  law  was 
that  Chambers  in  his  purchase  of  the  auto- 
mobile from  Nichols  acquired  no  greater 
title  than  Nichols  had;  that  the  contract 
between  the  company  and  Nichols  was  a 
conditional  sale,  and,  Nichols  having  default- 
ed, the  company  became  entitled  to  the  pos- 
session of  the  automobile.  Judgment  was 
rendered  against  Chambers  and  the  sureties 
upon  his  bond  for  the  value  of  the  automo- 
bile, with  interest 

Opinion. 

This  case  differs  in  no  material  respect 
from  Willys-Overland  Co.  v.  Chapman,  206 
S.  W.  978,  recently  decided  by  this  court  in 
an  opinion  by  Justice  Walthall. 

The  question  was  there  maturely  consid- 
ered, and  the  conclusion  reached,  that  un- 
der the  authorities  in  this  state  Chambers 
is  protected  as  a  bona  fide  purchaser  for 
value. 

[1-3]  That  case  recognizes  the  rule  that  a 
contract  valid  under  the  lex  loci  Is  valid 
and  enforceable  elsewhere,,  subject  to  the 
well-established  exception  that  it  will  not  be 
enforced  in  a  jurisdiction  where  such  con- 
tract contravenes  .the  Settled  policy  of  the 
forum.  In  such  case  the  law  of  the  forum 
governing  its  own  citizens  in  making  con- 
tracts and  asserting  rights  ordinarily  ap- 
plies.    Welder  v.  Maddox,   66  Tex.   372,  1 
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S.  W.  368,  68  Am.  Rep.  617 ;  Fowler  v.  Bell, 
90  Tex.  150,  37  S.  W.  1058,  39  L.  R.  A.  254, 
69  Am.  St  Rep.  788.  In  our  opinion  .the  set- 
tled policy  of  Texas  Jurisprudence  has  stern- 
ly frowned  upon  and  set  Its  face  against  the 
enforcement,  against  innocent  purchasers 
for  value,  of  secret  undisclosed  Hens  upon 
and  reservations  of  title  to  personalty,  the 
possession  of  which  has  been  voluntarily 
surrendered  and  the  possessor  clothed  with 
apparent  full  and  unincumbered  title.  If 
appellee  and  Nichols  had  been  citizens  of 
Texas  and  the  transaction  between  them  had 
transpired  here,  it  is  clear  that  Chambers 
would  be  protected.  Shall  the  courts  of 
Texas  recognize  and  extend  to  citizens  of 
California  rights  which  are  denied  to  its  own 
citizens  and  which  prejudice  the  interests 
of  innocent  citizens  of  Texas?  Appellee  vol- 
Tintarlly  surrendered  possession  of  the  car 
to  Nichols,  and  placed  him  in  a  position  to 
perpetrate  upon  appellee  the  fraud  which 
he  did  in  fact  perpetrate.  Under  the  law  of 
California  the  citizens  of  that  state  may  be 
thus  defrauded,  but  not  so  in  Texas.  The 
opinion  of  this  court  reached  in  the  Chap- 
man Case  is  that  the  law  of  this  state  gov- 
erning the  conduct  of  Its  own  citizens  in 
transactions  of  this  nature  is  to  be  applied 
rather  than  the  California  law. 

Upon  this  view  it  follows  that  the  judg- 
ment must  be  reversed  and  here  rendered 
for  appellants.    It  is  so  ordered. 


KNIGHT  et  aL  v.  OLDHAM  et  aL    (No.  893.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
March  6,   1919.     Rehearing  De- 
nied April  3,  1919.) 

1.  Waters  and  Wateb  Courses  <g=>256,  257 
(1)  —  Irrigation  —  Supply  —  Rates  —  Au- 
thority or  State  Boabd  or  Enoineebs. 

State  board  of  water  engineers,  by  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art.  6002f  (Acts  33d 
Leg.  p.  358,  {  60),  has  power  and  authority  to 
determine  the  amount  of  Irrigation  water  neces- 
sary fqr  lands,  and  to  fix  the  rates  to  be  charg- 
ed for  delivery. 

2.  Statutes  «=»46— Validity  of  Provisions 
—Irrigation— State  Boabd  of  Wateb  En- 

ornEKBs. 

Acts  83d  Leg.  p.  358,  as  amended  by  Acts 
35th  Leg.  4th  Called  Seas.  p.  129,  empower- 
ing board  of  water  engineers  to  determine  the 
amount  of  irrigation  water  necessary  for  land, 
and  to  fix  the  rates  to  be  charged  for  delivery, 
is  not  so  lacking  in  mutuality  of  remedies,  and 
does  not  so  completely  fail  to  make  estoppel  by 
Judgment  of  the  board  mutual,  as  to  be  inopera- 
tive and  without  force. 


3.  Appeal  and  Ebbob  «=>1107— Disposition 
—Remand  fob  Tbial— Amendment  of  Stat- 
utes. 

Though  the  statutes  under  which  plaintiffs 
sought  relief  were  not  enforceable  at  tbe  time 
suit  was  tried,  they  haying  been  amended  pend- 
ing appeal,  so  as  to  be  enforceable,  the  case 
must  be  remanded  for  trial 

4.  Watebs  and  Wateb  Coubses  «=>256— Ib- 
bioation— State  Boabd  of  Wateb  En- 
gineers—Control  of  Privately  Owned 
Watebs. 

Irrigation  company,  not  organized  under 
Acts  33d  Leg.  p.  358,  f  54  (Vernon's  Sayles' 
Ann.  Civ.  St  1*14.  art.  •5002>,  which  privately 
acquired  and  owned  its  waters,  lands,  ditches, 
canals,  etc,  without  invoking  power  of  con- 
demnation provided  for  in  statute,  AeW  in  view 
of  articles  5011J,  5011m,  not  subject  to  control 
of  state  board  of  water  engineers,  under  article 
5002f,  so  that,  if  purchasers  from  the  company 
had  any  rights  against  its  successors,  it  was  by 
virtue  of  their  contracts,  enforceable  only  by 
the  courts. 

Appeal  from  District  Court,  Pecos  County ; 
Jas.  Cornell,  Judge. 

Application  by  Joseph  G.  Knight  and  others 
to  the  State  Board  of  Water  Engineers,  op- 
posed by  James  W.  Oldham  and  others. 
Prom  the  decision  of  the  board,  Oldham  and 
others  appealed' to  the  district  court,  which 
tried  the  case  de  novo,  and  from  decree  that 
the  board  was  without  authority  to  act,  and 
dismissing  the  cause,  applicants  appeal.  Af- 
firmed. 

Burges  &  Burges,  of  El  Paso,  and  R.  D. 
Blaydes,  of  Ft.  Stockton,  for  appellants. 

Harkless  &  Histed,  of  Kansas  City,  Mo., 
Blanks,  Collins  &  Jackson,  of  San  Angelo,  and 
W.  A.  Hadden,  of  Ft  Stockton,  for  appellees. 

HARPER,  C.  J.  This  action  originated  in 
an  application  by  J.  G.  Knight  and  60  others, 
who  are  owners  of  and  are  farming  cer- 
tain irrigated  lands,  to  the  state  board  of 
water  engineers,  in  which  they  prayed  that 
said  board  determine  the  amount  of  water 
controlled  by  appellees,  the  amount  necessary 
for  a  proper  irrigation  of  their  lands,  and 
that  a  proper  rate  or  charge  for  delivery  be 
determined  and  declared  for  water  Used  and 
to  be  used  by  them,  as  provided  by  the  law 
creating  said  board. 

For  answer  the  defendants  interposed  the 
following  defenses,  in  addition  to  some  others 
not  pertinent  here:  (a)  That  the  waters, 
which  they  were  selling  and  distributing  to 
the  complainants  through  their  Irrigation 
projects,  come  from  springs  located  upon 
lands  owned  by  them  in  the  nature  of  pri- 
vate property,  and  that  the  only  rights  the 
complainants  had  to  such  waters  were  meas- 
ured and  controlled  by  their  several  water 
contracts  with  the  Ft.  Stockton  Irrigated 
Lands  Company,  which  Oldham  &  Burget,  in 
purchasing  the-  properties  of  the  corporation. 
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had  agreed  to  protect  and  perform:  (b)  that 
neither  the  Ft  Stockton  Irrigated  Lands 
Company  nor  Oldham  &  Burget  had  ever  en- 
gaged  In  business  as  a  public  service  corpora- 
tion or  association,  were  not  in  fact  serving 
the  public  In  any  particular,  and  had  never 
availed  themselves  of  any  of  the  rights  and 
privileges  conferred  upon  public  service  cor- 
porations or  institutions  by  the  state  of  Texas 
or  under  its  law ;  (c)  that  they  controlled  and 
owned  the  riparian  lands  bordering  on  or 
tributary  to  the  springs  which  fed  their  sys- 
tem, and  that  all  such  water  originated  and 
disappeared  on  their  own  premises. 

The  state  board  of  water  engineers  as- 
sumed jurisdiction  of  the  controversy,  meas- 
ured the  waters,  valued  the  properties,  and 
fixed  the  service  rates.  The  defendants  ap- 
pealed to  the  district  court  of  Pecos  county, 
Tex.,  where  they  pleaded  the  same  defenses 
as  those  urged  before  the  state  board  of  wa- 
ter engineers,  to  which  Knight  and  associates 
Interposed  a  general  denial. 

The  cause  was  tried  de  novo  under  the  stat- 
ute, and  upon  final  hearing  the  court  entered 
its  decree  in  effect  that  board  of  water  engi- 
neers was  without  authority  to  determine  the 
amount  of  water  necessary  and  to  fix  the 
rates  to  be  charged  for  delivery,  and  it  was 
further  decreed  that  for  that  reason  the  con- 
clusions and  findings  of  the  board  appealed 
from  be  set  aside  and  held  for  naught,  and 
the  cause  dismissed,  from  which  Judgment 
the  applicants  have  appealed. 

The  trial  court  filed  findings  of  facts  and 
conclusions  of  law.  The  appellant  does  not 
attack  or  controvert  the  findings  of  fact,  but 
simply  asserts  that  the  trial  court  erred  in 
concluding  as  a  matter  of  law  that  the  act  of 
the  Legislature  under  which  the  board  of 
water  engineers  acted  is  inoperative  because 
(1)  it  vests  In  the  board  power  to  regulate 
rates,  if  at  all,  only  by  Implication  and  vague- 
ly; (2)  that  the  law  is  so  lacking  in  mutu- 
ality of  remedies,  and  so  completely  fails  to 
make  estoppel  by  judgment  of  the  board 
mutual,  as  to  be  Inoperative  and  without 
force.  The  conclusions  of  law  complained  of 
are  not  so  definite  a  statement  of  the  reason 
for  the  holding  that  the  court  would  not  take 
Jurisdiction  of  the  action  as  that  recited  In 
the  decree  entered.  The  reasons  complained 
of  amount  to  a  holding  that  the  legislative 
act  invoked  does  not  grant  the  power  to  the 
board-  to  inquire  into  and  fix  the  amount  of 
water  to  be  distributed  and  the  charge  to 
be  made  for  its  delivery  in  any  case,  and  the 
effect  of  the  judgment  is  to  hold  that  the 
board  was  not  empowered  to  act  in  this  case 
because  of  its  peculiar  facts. 

[1]  In  answer  to  the  first  criticism  by  the 
trial  court  of  the  irrigation  laws,  we  think 
that,  In  proper  eases,  the  power  is  clearly  and 
definitely  given  In  article  «002f,  Vernon's 
Bayles'  Statutes  of  Texas  (section  60  of  chap- 
ter 17L  General  Laws,  Acts  33d  Leg.  p.  368) :  | 


"If  any  person  entitled  to  receive  or  nse  wa- 
ter from  any  canal,  ditch,  flume,  lateral,  dam, 
reservoir  or  lake,  or  from  any  conserved  or 
store  supply,  shall  present  to  the  board  bis  pe- 
tition in  writing,  showing  that  the  person,  as- 
sociation of  persons,  corporation  or  irrigation 
district,  owning  or  controlling  such  water  has  a 
supply  of  water  not  contracted  to  others  and 
available  for  his  use,  and  fail  or  refuse  to  supply 
such  water  to  him,  or  that  the  price  or  rental  de- 
manded therefor  is  not  reasonable  and  Just  or  is 
discriminatory,  and  that  the  complainant  is  en- 
titled to  receive  or  nse  such  water  and  la  willing 
and  able  to  pay  a  just  and  reasonable  price 
therefor;  and  shall  accompany  such  petition 
with  a  deposit  of  twenty-five  dollars,  it  shall 
be  the  duty  of  the  board  to  make  a  preliminary 
investigation  of,  such  complaint  and  determine 
whether  there  U  probable  ground  therefor.  If 
said  board  shall  determine  that  no  probable 
ground  exists  for  such  complaint,  same  shall  be 
dismissed,  and  the  deposit  may,  at  the  discre- 
tion of  the  board,  be  returned  to  the  complainant 
or  paid  Into  the  state  treasury." 

[I]  The  answer  to  the  second  is  that  the 
law  as  it  then  stood  was  possibly  amenable 
to  the  criticism,  for  the  reason  that  it  gave 
water  users  the  right  to  apply  to  the  board 
to  adjust  the  matters  complained  of  here,  bnt 
made  no  provision  for  the  delivering  company 
to  do  so  In  any  event,  not  even  In  case  the 
rate  fixed  by  the  board  should  In  after  yean, 
by  reason  of  changed  conditions  making  It 
more  expensive  to  deliver  water,  become  op- 
pressive; but  if,  for  that  reason,  the  statute 
should  then  have  been  held  to  be  inoperative, 
since  the  trial  of  the  case,  it  has  been  so 
amended  as  to  cure  this  defect.  Gen.  Law? 
86th  Leg.  4th  Called  Sess.  1918,  p.  129.  So 
this  board  and  the  courts  are  now  clothed 
with  full  and  definite  power  to  make  the  In- 
quiry as  to  corporations  or  associations  of 
persons,  etc,  to  which  the  statutes  apply,  and 
to  determine  the  questions,  subject  to  appeal, 
as  to  ail  those  entitled  to  it 

[3]  For  our  views  upon  these  questions, 
stated  at  greater  length,  see  Toyah  Valley 
Irrigation  Co.  v.  Winston,  174  S.  W.  677.  It 
follows  that  though  the  statutes  may  not 
have  been  .enforceable  at  the  time  this  suit 
was  tried,  since  they  are  now  so  amended  as 
to  be  made  enforceable,  it  must  be  remanded 
for  trial,  unless  the  appellee,  for  any  reason 
urged  by  It  here,  is  not  subject  to  be  regu- 
lated by  these  statutes. 

Findings  of  Fact. 

(1)  The  Ft  Stockton  Irrigated  Lands  Com- 
pany was  organised  and  procured  a  charter 
from  the  state  of  Texas  In  1809;  their  char- 
ter being  based  upon  section  23,  art  1121,  R. 
S.  1911,  and  authorizing  the  construction, 
maintenance,  and  operation  of  dams,  res- 
ervoirs, lakes,  wells,  canals,  flumes,  laterals, 
and  other  necessary  appurtenances  for  the 
purpose  of  Irrigation,  navigation,  milling, 
mining,  stock-raising,  and  city  waterworks. 
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(2)  Upon  their  organization  and  Incorpora- 
tion, the  Ft  Stockton  Irrigated  Lands  Com- 
pany acquired  a  good  and  perfect  fee-simple 
title  to  the  land  upon  which  la  located  what 
la  known  as  the  main  Comanche  spring,  the 
government  spring,  and  other  springs  at  the 
head  of  and  forming  Comanche  creek,  lying 
Immediately  adjacent  to  the  town  of  Ft 
Stockton,  In  Pecos  county,  Tex. 

(3)  Said  Comanche  creek  has  Its  head  and 
source  at  the  springs  aforesaid.  From  such 
head  it  originally  flowed  in  Its  own  natural 
channel  for  a  number  of  miles,  to  a  point  or 
place  where  it  formed  a  marsh  and  apparent- 
ly sank  into  the  ground,  and  the  water  did 
not  again  rise  to  the  surface,  and  the  natural 
flow  did  not  at  any  time  or  at  any  season  of 
the  year  extend  beyond  the  place  where  the 
water  sank  into  the  earth,  but  at  times  when 
the  natural  flow  of  the  stream  was  augment- 
ed by  rainwater  the  flow  extended  beyond 
such  place  where  the  water  ordinarily  sank 
Into  the  ground,  and  continued  to  flow  be- 
yond such  place  until  the  rainwater  had  been 
carried  away. 

(4)  The  Ft  Stockton  Irrigated  Lands  Com- 
pany, at  about  the  time  it  acquired  the 
springs  before  mentioned,  likewise  acquired 
a  good  and  perfect  title  to  all  lands  lying  up- 
on and  being  riparian  to  and  having  lateral 
contact  with  such  stream  to  a  point  beyond 
the  place  where  the  stream  ordinarily  sinks 
into  the  ground. 

(6)  At  about  the  same  time  the  Ft  Stock- 
ton Irrigated  Lands  Company,  deeming  the 
lands  riparian  to  the  stream  not  to  be  adapt- 
able to  irrigation,  acquired  a  quantity  of 
level  land,  not  tributary  nor  adjacent  to  such 
stream,  nor  having  lateral  contact  with  it, 
and  not  being  riparian  to  it  to  the  north  of 
said  stream,  and  likewise  a  quantity  of  land 
lying  to  the  south  of  it,  and  subdivided  the 
land  to  the  north  into  10-acre  tracts  for  pur- 
poses of  sale  to  Irrigation  farmers,  and  des- 
ignated the  same  block  1,  and  later  likewise 
subdivided  the  land  they  had  acquired  to  the 
south  of  the  stream  into  10-acre  tracts,  with 
a  view  of  selling  same  to  irrigation  farmers, 
and  designated  such  land  block  2. 

(6)  The  Ft  Stockton  Irrigated  Lands  Com- 
pany constructed  canals,  laterals,  and  ditches 
to  convey  the  water  to,  and  to  irrigate,  all  the 
subdivisions  of  both  blocks  1  and  2. 

(7)  AH  of  the  defendants  herein  purchased 
subdivisions  of  such  blocks  1  and  2  for  the 
purpose  of  Irrigating  the  same  from  the  Ft 
Stockton  Irrigated  Lands  Company,  all  of 
them  having  purchased  lands  that  were  never 
riparian  in  nature,  and  each  of  the.  defend- 
ants entered  Into  a  contract  with  the  Ft 
Stockton  Irrigated  Lands  Company,  entitling 
him  to  the  use  of  an  acre  foot  of  water  per 
annum,  or  so  much  of  said  acre  foot  of  water 
per  annum  as  might  be  necessary  to  properly 
irrigate  the  lands  purchased,  at  an  agreed 
price  of  ^1.60  per  acre  per  annum. 

(8)  The  Ft  Stockton  Irrigated  Lands  Com- 


pany acquired  ell  of  the  lands  herein  spoken 
of  as  a  result  of  private  negotiations  and 
dealings,  and  did  not  resort,  nor  attempt  to 
resort,  to  condemnation  proceedings  In  the 
acquisition  of  any  of  such  lands. 

(9)  The  Ft  Stockton  Irrigated  Lands  Com- 
pany  located  all  of  its  ditches,  reservoirs,  ca- 
nals, laterals,  and  all  improvements  of  what- 
soever nature  placed  upon  the  land  by  them, 
upon  lands  acquired  by  them  by  private  pur- 
chases as  aforesaid. 

(10)  The  Comanche  creek  is  supplied  main- 
ly by  the  main  Comanche  spring  and 
the  government  spring  hereinbefore  spok- 
en of,  which  together  furnish  approximately 
40,000,000  gallons  of  water  every  24  hours; 
this  supply  being  constant  and  not  varying 
with  the  seasons,  nor  because  of  weather  con- 
ditions. 

(11)  Near  the  springs  upon  the  lands  so  ac- 
quired by  the  Ft  Stockton  Irrigated  Lands 
Company,  near  the  original  channel  of 
Comanche  creek,  and  near  the  canals  and 
ditches  constructed  by  the  Ft  Stockton  Ir- 
rigated Lands  Company,  at  three  distinct 
places,  water  emerges  from  the  ground  upon 
lands  not  owned  by  the  Ft  Stockton  Irrigated 
Lands  Company  and  flows  into  and  mingles 
with  the  other  waters  of  the  Comanche 
creek ;  one  of  such  places  being  immediately 
in  front  of  the  old  Rooney  store,  one  of  them 
upon  property  belonging  to  the  Catholic 
Church,  and  for  many,  many  years,  40  or 
more,  enclosed  by  a  fence,  and  one  of  them  in 
a  public  street  near  the  county  Jail  In  Ft 
Stockton,  Tex. 

(12)  In  1013  there  was  a  foreclosure  Bale 
at  which  Oldham  ft  Burget,  a  firm  composed 
of  James  W.  Oldham  and  William  B.  Burget, 
became  the  purchasers  of  all  the  tangible  prop- 
erty then  owned  by  the  Ft  Stockton  Irri- 
gated Lands  Company,  but  there  was  no 
transfer  to  them,  nor  attempted  transfer, 
of  any  stock  or  charter  or  corporate 
rights  of  the  old  corporation,  and  no  sub- 
sequent charter  was  applied  for  by  them, 
nor  granted  to  them,  nor  to  any  one  for 
them;  but  at  such  foreclosure  sale,  and 
as  a  result  of  such  foreclosure  sale,  there 
was  expressly  conveyed  to  them  all  the 
lands  which  the  Ft  Stockton  Irrigated 
Lands  Company  had  not  previously  sold  to 
irrigation  farmers.  Including  the  lands  upon 
which  all  the  above-mentioned  springs  are 
located,  together  with  the  entire  irrigation 
plant  and  all  the  company's  water  contracts 
with  Irrigation  farmers,  including  those  held 
by  the  defendants  Knight  et  al. 

.  (13)  Subsequent  to  the  rendition  of  the 
Judgment  or  order  of  the  water  commission- 
ers, and  to  the  appeal  therefrom,  Oldham  ft 
Burget  disposed  of  all  of  their  rights  to  W. 
A.  Hadden,  of  Pecos  county,  Tex„  trustee  for 
himself  and  others,  but  neither  Bald  trustee 
nor  any  of  his  associates  ever  became  parties 
to  this  proceeding  In  any  manner. 
All  the  above  facts  were  established  by 
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documentary  evidence  and  by  the  testimony 
of  a  witness  deemed  by  the  court  to  be  thor- 
oughly credible,  and  were  not  controverted 
nor  disputed;  and  the  court  thereupon  an- 
nounced to  counsel  that  he  would  not  hear 
testimony  bearing  upon  any  other  finding  or 
conclusion  of  the  board  of  water  commission- 
ers, nor  upon  any  other  phase  of  the  case,  nor 
upon  any  other  issue  of  fact 

For  convenience  the  appellees  are  referred 
to  as  though  they  were  in  facta  corporation, 
but  we  are  not  holding  that  they  are  in  the 
same  position  in  law,  in  all  respects,  as  if 
they  were  a  corporation,  but  only  so  as  the 
successors  of  this  corporation,  under  the 
facts  of  the  instant  case. 

[4]  Starting  with  the  unoontroverted  facts 
that  the  corporation  was  the  owner  of  Its  wa- 
ter, and  all  the  lands  to  which  it  undertakes 
to  deliver  It,  at  the  time  it  was  incorporated, 
it  will,  of  course,  be  conceded  that  so  long 
as  it  maintained  that  status  it  could  use  both 
without  interference  from  this  board;  and 
this  must  be  true  until  it  so  changes  its  po- 
sition relative  to  such  waters  and  lands  as 
to  bring  it  within  the  purview  of  the  legis- 
lative act  creating  the  board.  The  corpora- 
tion was  organized  in  1899,  under  section  23 
of  article  1121,  R.  S.  1911,  and  by  its  charter 
authorized  to  "construct,  maintain  and  op- 
erate •  •  •  canals  •  •  •  and  other 
necessary  appurtenances  for  Irrigation,"  and 
the  act  invoked  in  this  case,  creating  the 
board  and  granting  Its  powers,  was  passed 
in  1913.  Acts  33d  Leg.  c.  171,  p.  358.  Section 
1  (Vernon's  Sayles*  Ann.  Civ.  St  1914,  art. 
4991)  reads: 

"Certain  Water*  Declared  State  Property*— 
The  unappropriated  waters  of  the  ordinary  flow 
and  underflow  and  tides  of  every  flowing  river 
or  natural  stream,  of  all  lakes,  bays  or  arms  of 
the  Gulf  of  Mexico,  collections  of  still  water, 
and  of  the  storm,  flood  or  rain  waters  of  every 
river  or  natural  stream,  canon,  ravine,  depres- 
sion or  water  shed,  within  the  state  of  Texas, 
the  title  to  which  has  not  already  passed  from 
the  state,  are  hereby  declared  to  be  the  property 
of  the  state,  and  the  right  to  the  use  thereof 
may  be  acquired  by  appropriation  in  the  manner 
and  for  the  uses  and  purposes  hereinafter  pro- 
vided." 

Bat  a  casual  glance  will  reveal  that  pri- 
marily this  act  did  not  apply  to  the  waters 
of  this  spring,  the  title  to  which,  found  by 
the  trial  court,  had  theretofore  passed  from 
the  state.  Is  appellee  subject  to  the  rate- 
making  powers  of  this  board,  because  it  Is 
now  engaged  in  business  of  a  public  character 
as  urged  by  appellants?  This  could  not  be 
a  test  in  this  case,  because  this  board  only 
has  Jurisdiction  over  irrigation  enterprises 
over  which  it  is  given  the  power  of  control 
by  the  provisions  of  the  act  creating  it 
Ladd  v.  S.  C.  P.  M.  Co.,  63  Tex.  188.  Section 
00,  art  5002f,  Vernon's  Sayles,  above  quoted, 


provides  that  tt»e  board  shall  act  upon  the 
application  of  a  person  entitled  to  the  use  of 
the  water.  Under  the  facts  In  this  case,  the 
appellants  are  not  entitled  to  the  waters,  be 
cause  they  are  public,  for  they  are  not  such, 
because  privately  owned,  and  are  not  de- 
clared to  be  such  by  section  1,  above  quoted. 

Article  5002  of  this  act  authorizes  the  for- 
mation of  corporations,  article  5002a  pro- 
vides that  all  such  corporations  shall  have 
full  power  and  authority  to  make  contracts 
for  the  sale  of  permanent  water  rights,  etc, 
and  article  5002b  designates  that  all  persons 
who  own  or  hold  a  possessory  right  or  title  to 
land  adjoining  or  contiguous  to  any  dam,  ca- 
nal, ditch,  or  flume  maintained  under  the 
provisions  of  this  act  and  who  shall  have  se- 
cured a  right  to  use  of  water  in  said  canal, 
ditch,  etc.,  shall  be  entitled  to  be  supplied 
from  such  canal. 

Bearing  In  mind  that  the  act  under  discus- 
sion treats  of  public  waters  as  designated  in 
the  act — "unappropriated  waters,  the  title 
to  which  had  not  passed  from  the  state"— 
and  that  corporations  may  be  chartered  un- 
der its  provisions  to  carry  out  the  purposes 
of  the  act  to  wit  a  proper  and  equitable  dis- 
tribution of  the  waters  designated,  and  bear- 
ing in  mind  that  the  appellee  was  not  organ- 
ized under  the  act  and  noting  that  its  wa- 
ters, lands,  ditches,  canals,  etc.,  are  private- 
ly owned,  and  without  invoking  the  power 
of  condemnation  of  lands  for  ditches,  etc., 
provided  for  in  the  act  it  seems  clear  that  it 
it  is  not  subject  to  the  control  of  this  board ; 
so,  if  these  applicants  have  any  rights  which 
are  being  denied,  then  it  must  be  by  virtue 
of  their  contracts,  which  can  only  be  enforced 
by  the  courts,  and  not  in  any  wise  by  the 
board  of  water  engineers  created  by  the  act 

It  would  seem  that  the  above  conclusion  is 
emphasized  by  the  provisions  of  sections  97 
and  98  of  the  act  (Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  arts  50111,  5011m).  Nothing  in  this 
act  contained  shall  be  held  or  construed  as  a 
recognition  of  any  riparian  right  in  the  own- 
er of  any  lands  the  title  to  which  shall  have 
passed  out  of  the  state  subsequent  to  the 
1st  day  of  July,  1895.  This  is  the  date  upon 
which  the  first  act  went  Into  effect  which 
first  declared  certain  waters  to  be  public. 
Section  98.  Nothing  in  this  act  contained 
shall  be  held  or  construed  to  alter,  affect  im- 
pair, increase,  destroy,  validate,  or  invali- 
date any  existing  or  vested  rights  existing 
at  the  date  when  this  act  shall  go  Into  effect. 
'By  these  sections  the  Legislature  clearly  In- 
dicated that  it  did  not  Intend  to  make  the  act 
applicable  to  corporations  or  persons  which 
had  secured  vested  rights  and  entered  into 
contracts  such  as  in  this  case,  and  we  think 
did  not  do  so  either  by  Implication  or  in  fact 
The  court  did  not,  therefore,  err  In  dismissing 
the  cause  for  want  of  Jurisdiction. 

Affirmed. 
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ABILENE  STEAM  LAUNDRY  GO.  T.  GAR- 
TER.   (No.  8935.)* 

(Court  of  CiYil  Appeals  of  Texas.    Ft  Worth. 

Dec.  14,  1918.    On  Rehearing, 

Jan.  28,  1919.) 

1.  Divorce  *=»168— Validity  of  Decbee— 
Collateral  Attack. 

In  personal  injury  action  where  defendant 
filed  no  plea  challenging  plaintiff's  right  to  pros- 
ecute the  action  without  joinder  of  her  former 
husband,  a  merely  collateral  attack  upon  the 
divorce  decree,  without  showing  what  testimony 
was  offered  in  the  divorce  suit  to  show  plaintiff's 
residence,  will  not  support  an  assignment  that 
the  evidence  shows  that  the  divorce  decree  is 
null  and  void,  especially  since  in  any  event  re- 
covery for  wife's  injuries  is  made  her  separate 
property  by  Vernon's  Ann.  Civ.  St  Supp.  1918, 
art.  4621a. 

2.  Master  and  Servant  «fcs>276(2)— Injuby 

TO  SERVANT— EVIDENCE—  CAUSE  OF  INJURY. 

In  an  action  by  a  servant  against  a  master 
for  injuries  caused  by  an  explosion,  evidence 
held  sufficient  to  support  the  jury's  finding  that 
the  explosion  caused  plaintiff's  injury. 

3.  Masteb  and  Servant  <S=330(3)— Injury 
to  Servant— Negligence  of  Employ*— Li- 
ability of  Masteb. 

In  an  action  by  a  servant  for  injury  from 
explosion,  evidence  held  sufficient  to  show  that 
the  employe  whose  negligence  caused  the  ex- 
plosion was  acting  within  the  scope  of  his 
employment 

4.  Trial  <S=»129— Misconduct  or  Counsel. 

In  servant's  action  for  injuries,  argument 
of  plaintiff's  counsel  that  there  had  been  Ir- 
regular things  done  in  connection  with  case 
as  shown  by  the  record,  which  the  speaker  would 
not  be  guilty  of,  for  the  whole  of  defendant's 
plant,  was  justified  by  defendant's  witness'  tes- 
timony on  cross-examination  in  regard  to  a 
statement  required  of  her  by  the  master  after 
the  accident  in  which  she  testified  her  answers 
were  suggested,  though  in  part  contradicted  by 
her  other  testimony. 

5.  Masteb  and  Sebvant  «=»269— Injuby  to 
Servant— Explosion  . 

In  an  action  by  a  servant  for  injury  from 
explosion,  the  testimony  of  another  servant, 
tending  to  support  defendant's  theory  that  plain- 
tiff received  no  shock-,  for  the  reason  that  wit- 
ness did  not,  although  closer  to  the  explosion, 
was  erroneously  excluded. 

6.  Appeal  and  Error  4J=>  1058(3)— Exclusion 
of  Evidence — Harmless  Error. 

Erroneous  exclusion  of  testimony  of  wit- 
ness that  he  felt  no  shock  from  an  explosion  is 
harmless,  where  eleven  other  witnesses  testified 
to  same  effect 

On  Rehearing. 

7.  Masteb  and  Servant  «=278(14)— Knowl- 
edge of  Manager— Evidence. 

In  an  action  for  injuries  from  the  explosion 
of  a  tumbler  while  being  used  to  dry  clothes 
cleaned  with  gasoline,  evidence  held  to  sustain 


a  finding  that  the  manager  of  the  defendant's 
laundry  who  was  present  daily  knew  of  such 
use  of  the  tumbler  that  exploded,  notwith- 
standing the  contrary  testimony  of  two  of  de- 
fendant's servants. 

Appeal  from  District  Court,  Taylor  Coua- 
ty ;  Joe  Burkett,  Judge. 

Action  by  Bessie  Carter  against  the  Abilene 
Steam  Laundry  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Mahaffey  &  Fulwller  and  J.  M.  Wagstaff, 
all  of  Abilene,  for  appellant 
Ben  L.  Cox,  of  Abilene,  for  appellee. 

DUNKLIN,  J.  Bessie  Carter  recovered  a 
judgment  against  the  Abilene  Steam  Laun- 
dry Company  for  damages  resulting  from 
alleged  personal  injuries  sustained  by  her 
by  reason  of  an  explosion  which  occurred  in 
the  laundry  of  the  defendant  while  she  was 
engaged  as  Its  employe,  and  from  that  judg- 
ment the  defendant  has  prosecuted  this  ap- 
peal. 

One  of  the  equipments  of  the  laundry  con- 
sisted of  what  is  called  a  "tumbler,"  which 
was  constructed  of  iron,  and  Into  which 
clothes  were  placed  for  the  purpose  of  being 
dried  after  the  tumbler  was  heated.  This 
tumbler  was  not  ventilated,  but  It  was  equip- 
ped with  a  door.  On  the  occasion  in  con- 
troversy, Will  Hanks,  one  of  defendant's 
employes,  after  he  had  cleaned  some  gar- 
ments in  an  adjoining  room  by  the  use  of 
gasoline,  brought  them  into  the  main  room 
of  the  building,  where  the  tumbler  was  in- 
stalled, and  placed  them  in  the  tumbler  for 
the  purpose  of  drying  them.  He  left  the  door 
open  for  a  short  time  to  allow  the  escape  of 
gas  which  might  evaporate  from  the  cloth- 
ing, and  then  closed  the  door.  Shortly  after 
be  had  done  that,  the  tumbler  exploded  as  a 
result  of  the  accumulation  of  gas  therein 
from  the  gasoline  left  in  the  garments. 

At  the  time  of  the  explosion,  Bessie  Car- 
ter was  working  at  what  was  called  the 
"mangier,"  which  was  stationed  a  short  dis- 
tance from  the  tumbler,  and  in  her  petition 
she  alleged  that  by  reason  of  the  explosion 
she  was  seriously  injured,  and  she  claimed 
damages  upon  the  further  allegation  that 
such  Injuries  were  the  proximate  result  of 
negligence  on  the  part  of  Will  Hanks  in 
placing  the  garments  In  the  tumbler  saturat- 
ed with  gasoline,  under  the  circumstances, 
that  such  negligence  of  Hanks  was  legally 
chargeable  to  the  defendant  as  his  master, 
and  that  the  defendant  was  liable  to  plain- 
tiff for  such  damages  by  reason  thereof. 

[1]  Bessie  Carter  had  been  married,   but 
prior  to  the  accident  she  had  recovered  a  ■ 
judgment  of  divorce  from  her  husband   in 
the  district  court  of  Taylor  county,  where 
the   laundry   was   located.     Upon   the   trial 
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of  the  ease  and  upon  cross-examination  of 
plaintiff,  defendant's  counsel  sought  to  Im- 
peach the  validity  of  the  divorce  decree  by 
proof  that  plaintiff  had  not  resided  In  Taylor 
county  for  six  months  next  preceding  the 
filing  of  the  suit  for  divorce.  The  purpose  of 
the  counsel  in  so  doing  was  to  show  that 
plaintiff's  former  husband  was  a  necessary 
party  to  the  suit  and  that  she  could  not 
maintain  the  same  without  Joining  him  as 
coplaintiff  with  her.  Upon  such  cross- 
examination,  plaintiff  stated  that  after  her 
marriage  she  and  her  husband  made  their 
home  in  Potter  county  for  a  brief  period; 
that  she  and  her  husband  separated  in  that 
county ;  and  that  she  then  removed  to  Tay- 
lor county,  where  she  had  formerly  lived 
and  where  she  has  ever  since  resided.  Ac- 
cording to  her  testimony,  her  return  to  Tay- 
lor county  was  about  five  months  prior  to 
the  Institution  of  the  suit  for  divorce  and 
less  than  six  months,  the  period  of  residence 
required  by  our  statutes  as  a  necessary  show- 
ing to  establish  a  right  to  a  decree  of  di- 
vorce by  the  district  court  of  Taylor  county 
in  which  the  suit  was  Instituted.  But  the 
defendant  in  the  present  suit  filed  no  plea 
challenging  the  right  of  plaintiff  to  prose- 
cute this  suit  without  the  joinder  of  her 
former  husband,  the  attack  upon  the  decree 
being  merely  a  collateral  attack,  and  no  at- 
tempt was  made  to  show  just  what  the  tes- 
timony was  which  was  offered  in  the  suit 
for  divorce  to  show  that  plaintiff  had  resid- 
ed in  Taylor  county  for  six  months  next 
preceding  the  date  of  the  filing  of  the  suit. 
Under  such  circumstances,  we  think  it  too 
clear  for  argument  that  there  Is  no  merit  In 
the  assignment  now  presented  that  the  evi- 
dence showed  that  the  divorce  decree  was 
null  and  void  and  therefore  plaintiff  could 
not  maintain  the  suit  without  the  joinder  of 
ber  husband  as  coplaintiff.  And  It  may  be 
added  that  at  all  events  the  recovery  is  made 
the  separate  property  of  plaintiff  by  virtue  of 
article  4621a,  Vernon's  Texas  Civil  Statutes 
Supplement  1918. 

[2]  It  is  insisted'  that  there  is  no  support 
in  the  evidence  for  the  finding  by  the  jury,  in 
answer  to  special  issues,  that  plaintiff  was 
injured  by  reason  of  the  explosion ;  the  con- 
tention being  made  that  the  uncontradicted 
proof  was  that  the  force  of  the  explosion 
went  in  a  direction  other  than  the  position 
occupied  by  the  plaintiff  at  the  time,  and 
therefore  she  could  not  have  been  Injured. 
According  to  uncontroverted  prool,  the  force 
from  the  explosion  was  sufficient  to  break 
about  81  window  panes  in  the  building. 
Eleven  of  the  employes  working  in  the  build- 
ing at  the  time,  who  were  at  various  dis- 
tances and  in  various  directions  from  the 
tumbler,  testified  that  they  sustained  no  in- 
juries from  the  explosion  and  did  not  feel 
die  force  of  it  One  of  those  witnesses  was 
on  a  direct  lime  between  the  plaintiff  and  the 


tumbler,  but  according  to  her  testimony  she 
was  in  a  stooping  position  removing  garments 
from  a  basket,  while  according  to  the  testi- 
mony of  plaintiff  herself  she  was  in  a  stand- 
ing position,  and,  according  to  all  of  the 
proof,  the  principal  force  of  the  explosion 
was  In  an  upward  direction.  There  was  no 
proof  that  any  one  sustained  any  injuries  by 
reason  of  the  explosion  except  the  plaintiff 
and  Will  Hanks.  The  proof  showed  that 
after  the  explosion  plaintiff  was  carried  to 
her  home,  and  a  physician  was.  called  to  at- 
tend her,  who  testified,  in  substance,  that 
upon  that  occasion  he  found  bruises  on  her 
neck,  the  small  of  her  back  near  the  spinal 
column,  and  on  her  hip  and  on  her  shoulder. 
He  further  testified  that  there  was  a  swol- 
len spot  near  the  center  of  her  back  which 
covered  an  area  of  about  2%  or  3%  inches; 
that  he  made  several  visits  to  her  thereaft- 
er, and  she  suffered  from  convulsions  which 
could  not  be  controlled  except  by  the  use  of 
morphine;  that  her  nervous  system  was  seri- 
ously Impaired;  and  that  In  his  opinion 
those  conditions  were  permanent.  The  testi- 
mony of  the  physician  as  to  plaintiff's  In- 
juries was  corroborated  by  that  of  other 
witnesses  who  attended  her  in  her  Illness. 

According  to  other  testimony  introduced, 
plaintiff  was  free  of  such  Injuries  prior  to 
the  explosion.  Plaintiff  testified  that  she 
heard  the  explosion,  but  she  did  not  remem- 
ber anything  that'  occurred  for  some  time 
after  the' accident 

The  proof  showed  that  there  was  an  iron 
bar  immediately  in  the  rear  of  plaintiff  Just 
before  the  explosion,  against  which  she  could 
have  fallen  if  she  had  been  knocked  against 
it  by  the  force  of  the  explosion,  and  upon  that 
theory  plaintiff  sought  to  sustain  the  conten- 
tion that  she  was  injured  in  that  manner, 
and  we,  after  mature  consideration,  have 
reached  the  conclusion  that  the  evidence  was 
sufficient  to  support  a  finding  by  the  Jury 
sustaining  that  contention,  notwithstanding 
other  evidence  cited  by  appellant  tending 
strongly  to  refute  that  contention. 

[3]  We  are  of  the  opinion  further  that  the 
evidence  was  sufficient  to  sbow  that,  in  using 
the  tumbler  In  the  main  room  of  the  laundry. 
Will  Hanks  was  acting  within  the  scope  of 
his  employment,  and  that  therefore  the  rule 
of-  respondeat  superior  would  be  applicable 
against  the  defendant  It  is  true,  as  contend- 
ed in  appellant's  brief,  that  the  evidence 
showed  without  controversy  that  Hanks  had 
been  employed  to  work  in  an  adjoining  room, 
where  he  used  another  tumbler  In  drying 
clothes  be  had  cleaned  with  gasoline,  and 
that  the  tumbler  he  there  used  was  perforated 
in  such  a  manner  as  to  allow  the  gases 
which  formed  from  the  gasoline  to  escape. 
But  there  was  evidence  further  to  show  that 
that  tumbler  had  been  out  of  order,  and  by 
reason  thereof  Hanks,  who  was  still  expect- 
ed to  continue  in  such  work,  had  been  using 


Digitized  by 


Google 


Tea.) 


ABILENE  STEAM  LAUNDRY  00.  y.  CARTER 


573 


the  tamblcr  which  exploded  for  drying  the 
clothes  which  he  had  cleaned  with  gasoline, 
and  that  such  use  had  been  with  the  knowl- 
edge of  defendant's  manager  who  was  author- 
ised to  control  his  services  and  who  made 
no  objection  to  such  nse  of  the  tumbler. 

[4]  Another  assignment  la 'presented  to  the 
remarks  by  counsel  for  plaintiff,  in  his  clos- 
ing argument  to  the  Jury,  to  the  effect  that 
there  had  been  a  lot  of  Irregular  things  done 
in  connection  with  the  case,  as  shown  by 
the  record,  which  the  speaker  would  not  be 
guilty  of  for  the  whole  laundry  plant;  that, 
if  the  speaker  could  not  get  a  verdict  hon- 
estly, then  he  did  not  want  one  at  all.  A 
bill  of  exception  was  taken  to  the  argument, 
which  the  trial  court  refused  to  withdraw 
from  the  Jury. 

Mary  Carter,  one  of  defendant's  witnesses, 
after  giving  testimony  on  direct  examination 
of  a  damaging  character  to  plaintiff's  case, 
further  testified  on  cross-examination  that 
after  the  explosion  she  was  questioned  by 
a  representative  of  the  defendant  company 
concerning  the  matters  which  she  had  already 
detailed  In  her  testimony,  and  that  after 
answering  those  questions  she  was  put  back 
to  work.    She  further  testified  as  follows:' 

"I  guess  my  job  depends  on  the  way  I  an- 
swer those  questions ;  the  way  I  testify  in  this 
suit  here,  I  guess  my  job  depecds  on  that." 

And  on  redirect  examination  by  counsel  for 
defendant,  she  further  testified  that  the 
representative  who  so  questioned  her  after 
the  accident  wrote  down  her  answers  to  the 
questions  at  the  time,  and  that  he  made 
suggestions  to  the  witness  as  to  what  she 
should  say  in  those  answers.  She  further 
testified,  however,  that  she  volunteered  all 
her  answers  to  the  questions  without  any 
suggestions  from  the  representative  who  in- 
terrogated her.  But  notwithstanding  the  ap- 
parent contradiction,  counsel  for  plaintiff 
was  warranted  in  commenting  upon  that 
portion  of  the  testimony  favorable  to  his 
side  of  the  case.  We  have  found  no  other 
testimony  in  the  record  which  would  have 
warranted  the  argument,  and  therefore  must 
presume  that  it  had  reference  to  the  teatl- 
'  mony  referred  to,  which  we  are  unable  to  say 
did  not  warrant  the  argument 

[6,  6]  Complaint  is  made  of  the  exclusion 
of  the  testimony  of  the  witness  Ben  Lee 
McDonald,  offered  by  the  defendant,  to  the 
effect  that  at  the  time  of  the  explosion  he 
was  working  about  25  or  SO  feet  in  a  south- 
easterly direction  from  the  tumbler  which  ex- 
ploded, and  that  be  felt  no  effect  of  the 
explosion.  This  testimony,  we  think,  was 
clearly  admissible  as  tending  to  support  the 
defendant's  theory  that  plaintiff  sustained  no 


shock  from  the  explosion;  yet  such  error 
will  not  of  Itself  require  a  reversal  of  the 
judgment,  in'  view  of  the  fact,  as  stated  in 
appellant's  brief,  that  eleven  other  witnesses, 
working  In  various  directions  and  at  various 
distances  from  die  tumbler  in  the  same  room, 
testified  that  they  felt  no  force  whatever 
from  the  explosion.  Under  such  circumstanc- 
es, it  Is  not  reasonably  probable  that  the  tes- 
timony of  the  additional  witness  Ben  Lee 
McDonald  would  have  influenced  the  jury  to 
render  a  finding  that  plaintiff  was  pot  Injur- 
ed by  the  explosion.  See  Rule  62a  (149  S.  W. 
x);  Wells  Fargo  &  Co.  v.  Benjamin,  165  S. 
W.  120 ;  and  other  decisions  cited  in  Harris' 
Court  Rules,  pp.  55-68. 

For  the  reasons  Indicated,  all  assignments 
of  error  are  overruled,  and  the  judgment  is 
affirmed. 

On     Rehearing. 

Appellant  earnestly  insists  that  we  were 
in  error  in  concluding  that  the  evidence  was 
sufficient  to  support  the  Jury's  finding  to  the 
effect  that,  prtor  to  the  explosion,  Hanks  had 
been  using  the  tumbler  In  question  for  drying 
clothes  which  he  had  already  cleaned  with 
gasoline,  with  the  knowledge  of  defendant's 
manager,  who  had  authority  to  control  his 
services,  and  who  made  no  objection  to  such 
use  of  the  tumbler. 

[7]  As  pointed  out  In  appellee's  brief,  plain- 
tiff testified,  In  substance,  that  the  tumbler, 
In  the  room  where  Hanks  was  regularly  em- 
ployed to  clean  clothes  by  using  gasoline,  had 
been  out  of  repair  for  several  weeks,  during 
which  time  Hanks  had  been  using  the  tumbler 
which  exploded,  and  during  such  use  Mr. 
Boone,  who  was  superintendent  and  manager, 
"was  around  In  the  building  off  and  on  all 
during  the  day,  unless  he  just  stepped  out, 
and  he  left  just  before  closing  time."  That 
testimony,  In  connection  with  the  testimony 
of  Will  Hanks  to  the  effect  that  the  defend- 
ant did  a  great  deal  of  dry  cleaning,  that  he 
(Hanks)  complained  to  Mr.  Boone  once  or 
twice  about  his  tumbler  being  out  of  order, 
that  Mr.  Boone  said  he  would  have  it  fixed 
but  did  not  do  so,  and  that  Mr.  Boone  had 
never  made  any  complaint  to  him  about  his 
using  the  tumbler  which  exploded,  we  think 
was  sufficient  to  sustain  the  finding  referred 
to,  notwithstanding  the  further  testimony  of 
Hanks  and  Boone  that  the  latter  did  not 
know  anything  about  such  use  of  the  tumbler 
in  question  prior  to  the  accident 

We  deem  it  unnecessary  to  discuss  further 
other  questions  presented  In  the  motion  for 
rehearing,  as  we  cannot  add  anything  to 
what  we  have  already  said  upon  them  in  our 
original  opinion. 

The  motion  for  rehearing  la  overruled. 
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TEXAS    HARVESTER    00.    v.    WILSON- 
WHALEY  CO.    (No.  8896.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

June  22,  1918.    On  Rehearing, 

March  15, 1019.) 

1.  Limitation  or  Actions  4£=»28(1)  —  Two 
Teabs'  Statute— Fbaud. 

An  action  for  fraud  and  deceit  is  subject  to 
the  bar  of  limitations  of  two  years  under  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  6687, 
snbdlv.  4. 

2.  Limitation  of  Actions  <8=»197(2)— Fbaud 
— Concealment—  Sufficiency  of  Evidence. 

Evidence  held  sufficient  to  sustain  plaintiff's 
plea  that  defendant  concealed  fraud  in  sale  of 
machines  until  within  two  years  of  suit  brought, 
by  further  misrepresentations  and  that  plain- 
tiff was  not  negligent  in  being  misled  by  such 
representations. 

8.  Limitation  or  Actions  «=»104(1>— Stat- 
ute of  Limitations  —  Fbaud  —  Conceal- 
ment. 
Cause  of  action  for  fraud  of  buyer  of  pea- 
nut threshers  was  not  barred  by  the  two-year 
statute  of  limitations,   Vernon's  Sayles'   Ann. 
Civ.  St.  1914,  art.  5687,  subdiv.  4,  where  falsity 
of  original  representations  of  seller's  agent  was 
concealed  by  further  misrepresentations,  whoso 
falsity   was  not   discovered    until   within  two 
years  of  suit  brought 

4.  Fbaud  <s=»59(3>— Damages. 

Measure  of  damages  recoverable  by  buyer 
of  peanut  threshers  from  seller  for  fraud  and 
deceit  was  difference  between  the  amount  paid 
and  the  value  received. 

B.  Fbaud  «=»85— Rights  of  Buteb— Waiveb 
of  Guaranties. 
Right  of  buyer  to  recover  damages  for  fraud 
and  misrepresentations  was  not  waived  be- 
cause, before  purchased  machines  were  shipped 
to  buyer,  seller  notified  it  that  shipments  would 
not  be  made  unless  buyer  would  waive  all  guar- 
anties, condition  to  which  buyer  agreed  and  ac- 
cepted machines. 

6.  Fbaud  «=»35--Rights  or  Buteb— Reten- 
tion or  Pbopebtt. 

Buyer  of  machines  did  not  waive  its  right 
to  recover  damages  for  fraud  from  seller  by 
electing  to  retain  machines  after  discovery  of 
fraud  and  to  claim  damages,  evidence  showing 
that  in  so  retaining  machines  buyer  had  no  in- 
tention to  waive  its  claim  for  damages. 

7.  Appeal  and   Ebbob  <8=>742(1)— Proposi- 
tion Not  Germane  to  Assignment. 

A  proposition  not  germane  to  the  assignment 
of  error  does  not  merit  consideration. 

a  Fbaud  <3=»35— Waives  bt  Renewal  of 
Notes. 
Buyer  of  machines  under  misrepresentations 
did  not  waive  its  right  to  recover  damages  for 
fraud  from  seller  by  its  renewal  of  purchase- 
money  notes  after  discovering  fact  that  ma- 
chines had  been  misrepresented  by  seller's 
agents ;  buyer  having  had  no  intention  of  waiv- 
ing its  claim  for  damages. 


9.  Intebest  «x»39(4)— Excessive  Allowance 
—Time  of  Payments. 

In  buyer's  suit  against  seller  for  fraud, 
where  considerable  portion  of  sum  paid  by 
buyer  for  repairs  was  expended  during  summer 
of  1915,  and  some  Installments  of  price  were 
paid  as  late  as.  1916,  trial  court  improperly 
allowed  buyer  interest  from  January  1,  1915, 
on  all  sums  paid  seller  on  price1,  and  also  on, 
all  sums  paid  out  for  repairs. 

10.  Judgment  <8=>314— Jurisdiction  to  Cob- 
bect  —  Expiration  of  Term  —  Amount 
Awarded. 

After  adjournment  of  term  during  which 
judgment  was  rendered,  trial  judge  lost  all  ju- 
risdiction to  correct  error  in  allowing  excessive 
interest 

On  Rehearing. 

11.  Fbaud  *=»20— Reliance  on  Representa- 
tions—Negligence. 

Where  peanut  threshers  were  sold  under 
misrepresentations,  and,  after  machines  in  hands 
of  buyer's  customers  did  not  work  satisfactorily, 
seller's  agent  told  buyer  that  it  was  on  account 
of  wet  season,  rank  vines,  and  inexperienced 
operators,  seller  cannot  insist  when  sued  for 
damages  from  the  original  fraud,  that  buyer 
was  guilty  of  negligence  in  being  deceived  by 
subsequent  fraudulent  representations. 

12.  Appeal  and  Ebbob  <S=»1033(8)— Favor- 
able Ebbob. 

If  trial  court  gave  seller  of  machines,  sued 
by  buyer  for  damages  from  fraud,  credit  for 
what  buyer  received  from  farmers  who  bought 
machines  from  it  seller  cannot  complain;  it 
having  profited  to  that  extent. 

13.  Appeal  and  Error  <8=>932(1)— Presump- 
tions Favobing  Court  Below— Buyer's 
Action  fob  Damages. 

On  seller's  appeaj,  in  buyer's  action  for  dam- 
ages for  fraud,  Court  of  Civil  Appeals  must  pre- 
sume that  seller  was  given  credit  for  land,  which 
buyer  received  in  part  payment  for  one  of  the 
machines,  at  the  agreed  value  of  the  land,  and 
that  the  same  was  its  market  value. 

14.  Costs  <3=»234  —  Appeal  —  Reduction  or 
Judgment. 

Where  amount  of  recovery  by  plaintiff. ap- 
pellee in  trial  court  has  been  reduced  by  judg- 
ment in  Court  of  Civil  Appeals,  costs  of  ap- 
peal will  be  taxed  against  appellee. 

Appeal  from  District  Court  Comanche 
County;  J.  H.  Arnald,  Judge. 

Suit  by  the  Wllson-Whaley  Company 
against  the  Texas  Harvester  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
Reformed  and  affirmed. 

Cockrell,  Gray,  McBrlde  &  Odonnell,  of 
Dallas,  and  Callaway  &  Callaway,  of  Coman- 
che, for  appellant 

A.  EL  Hampton,  of  De  Leon,  H.  N.  Good- 
son,  of  Comanche,  and  Theodore  Mack  and 
David  B.  Trammell,  both  of  Ft  Worth,  for 
appellee. 


«=>For  other  cun  aee  nmt  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Ter.) 


TEXAS  HARVESTER  CO.  ▼.  WILSON-WHALEY  CO. 


575 


Opinion. 

DUNKLIN,  J.  The  Wilson-Whaley  Com- 
pany, a  private  corporation  doing  business  in 
the  town  of  De  Leon,  Comanche  county,  pur- 
chased from  the  Texas  Harvester  Company 
another  private  corporation  seven  Sterling 
peanut  threshing  machines.  The  Wilson- 
Whaley  Company  was  conducting  a  mercan- 
tile business  In  the  town  of  De  Leon,  and  as 
a  part  of  its  business  was  engaged  in  sell- 
ing farm  machinery  to. farmers  in  that  vicin- 
ity, and  the  threshing  machines  were  pur- 
chased to  supply  its  customers. 

This  suit  was  Instituted  by  the  Wilson- 
Whaley  Company  against  the  Texas  Harves- 
ter Company  to  recover  damages  for  al- 
leged fraud  and  deceit  practiced  upon  It 
through  defendant's  duly  authorized  agents, 
R.  B  Harris  and  C.  M.  Pouts,  In  the  sale 
of  those  machines;  and  from  a  judgment  in 
plaintiff's  favor  the  defendant  has  appealed. 

The  case  was  tried  without  a  jury,  and 
the  trial  judge  tiled  findings  of  fact  and  con- 
clusions of  law,  which  are  as  follows,  elim- 
inating therefrom  useless  "repetitions  otf 
such  expressions  as  "I  find  that,"  but  other- 
wise quoting  the  findings  literally,  to  wit: 

Findings  of  Fact. 

"The  defendant,  the  Texas  Harvester  Com- 
pany, is  a  corporation  duly  incorporated  under 
the  laws  of  the  state  of  Texas;  and  at  all  the 
times  alleged  in  the  plaintiff's  second  amended 
petition,  R.  E.  Harris  and  M.  C.  Fonts  were  the 
legal  representatives  and  agents  of  said  defend- 
ant corporation,  with  fall  power  and  authority 
from  said  corporation  to  perform  the  acts,  and 
bind  the  defendant,  as  is  alleged  in  the  plain- 
tiff's second  amended  petition. 

"(2)  On  or  about  April  1,  1914,  the  plaintiff 
Wilson-Whaley  Company  was  a  private  corpora- 
tion, with  its  principal  office  in  De  Leon  in 
Comanche  county,  Tex.,  and  at  such  time  con- 
tinuously to  this  date  was  engaged  as  a  general 
mercantile  corporation. 

"(8)  On  or  about  April  1,  1014,  R.  E.  Harris 
and  C.  M.  Fonts,  as  legal  representatives  and 
agents  of  the  Texas  Harvester  Company  with 
full  authority,  did  induce  the  plaintiff,  the 
Wilson-Whaley  Company,  to  make  a  contract 
with  the  Texas  Harvester  Company  for  the 
purchase  of  Sterling  peanut  threshers,  complete, 
which  consisted  of  a  separator,  and  engine  and 
other  attachments  on  one  frame ;  and  the  repre- 
sentations of  fact  made  by  said  agents  to  the 
plaintiff,  and  on  which  it  relied,  that  induced  it 
to  enter  into  said  contract,  were  as  follows,  to 
wit: 

"(A)  That  Heebner  ft  Sons  were  manufac- 
turers, or  controlled  the  manufacture  of  all  the 
peanut  threshers  that  were  being  sold  in  this 
section  of  the  country,  such  as  the  Little  Giant, 
Champion,  and  Sterling. 

"(B)  That  the  Sterling  was  the  best  peanut 
thresher  that  was  being  manufactured ;  that  it 
classed  a  grade  Al,  and  that  it  was  a  better  and 
more  durable  peanut  thresher  than  any  other 
kind  and  make  of  peanut  threshers;  that  it  was 
a  peanut  thresher  that  had  been  thoroughly 
tried  and  tested,  and  was  the  very  best  peanut 


thresher  in  workmanship,  material,  construction, 
and  service  that  was  being  sold  by  any  one; 
and  that,  if  plaintiff  would  purchase  the  Ster- 
ling thresher,  it  would  have  the  best  peanut 
thresher  that  was  on  the  market 

"(O)  That  defendant  had  bought  out  and  con- 
trolled the  output  of  the  manufacturing  business 
of  Heebner  ft  Sons,  and  the  products  that  said 
business  controlled;  and  that  said  defendant 
was  going  to  discontinue  the  manufacture  of  all 
peanut  threshers,  except  that  of  the  Sterling, 
and  would  discontinue  the  manufacture  of  the 
Champion  and  Little  Giant  peanut  threshers, 
and  repairs  for  the  same;  and  that,  if  plaintiff 
entered  into  the  contract  with  defendant  to  han- 
dle the  Sterling  threshers,  plaintiff  would  not 
only  have  the  best  thresher  that  was  on  the 
market,  but  would  have  the  only  one  that  would 
be  sold  in  any  of  the  peanut  territory  in  the  fu- 
ture, and  that  if  plaintiff  handled  any  other 
make  of  peanut  thresher,  and  particularly  the 
Little  Giant,  or  the  Champion,  on  account  of 
the  fact  that  all  other  makes  of  peanut  thresh- 
ers, and  particularly  the  Little  Giant  and  the 
Champion,  were  to  be  discontinued  and  not 
thereafter  be  manufactured,  plaintiff  would  be 
unable  to  buy  from  any  one  extras  and  repairs 
for  any  other  peanut  thresher,  except  the  Ster- 
ling, after  the  1914  and  1915  peanut  season. 

"(D)  That  the  Sterling  peanut  thresher  would 
thresh  from  400  to  600  bushels  of  peanuts  per 
day. 

"(E)  That  defendant  would  have  stationed  at 
De  Leon,  Tex.,  an  expert  operator  to  look  after 
the  proper  operation  of  said  machines. 

"(F)  That  defendant  guarantied  all  of  said 
threshers  to  be  made  of  good  material,  and  to 
do  good  work  and  to  be  first-class  in  point  of 
construction,  workmanship,  and  material. 

"(G)  That  the  defendant  exhibited  to  plaintiff 
a  catalogue  showing  cuts  of  said  machine  and 
the  principle  on  which  they  were  constructed 
and  operated,  and  which  cuts  showed  the  operat- 
ing principle  of  the  shaker  to  be  a  motion  and 
movement  longitudinally  with  said  machine. 

"(4)  Each  and  all  of  the  representations  set 
out  in  finding  No.  S  was  represented  and  stated 
to  the  plaintiff  by  the  defendant  as  a  statement 
and  representation  of  fact. 

"(5)  The  plaintiff  was  entirely  ignorant  and 
unskilled  with  reference  to  peanut  threshers,  and 
had  no  experience  whatever  relative  thereto; 
and  it  acted  solely  and  alone  upon  the  representa- 
tions of  fact  made  to  it  by  the  defendant,  as 
set  out  and  stated  in  finding  No.  3,  supra;  and 
but  for  each  and  all  of  said  representations  of 
fact  the  plaintiff  would  not  have  acted,  and 
entered  into  said  contract. 

"(6)  Each  and  all  of  the  representations  of 
fact  set  out  in  finding  No.  8,  supra,  were  each 
and  all  material  representations  of  fact,  Induc- 
ing the  contract  on  the  part  of  the  plaintiff,  and 
but  for  a  belief  and  reliance  in  each  and  every 
one  of  said  representations  the  plaintiff  would 
not  have  contracted. 

"(7)  Bach  and  every  one  of  tbe  representa- 
tions of  fact  alleged  in  the  plaintiff's  second 
amended  petition,  and  set  out  in  finding  No.  3, 
supra,  were  made  by  the  defendant  to  the  plain- 
tiff in  Comanche  county,  Tex.,  and  induced  sole- 
ly thereby,  the  defendant  contracted  and  acted 
to  its  damage,  in  Comanche  county,  Tex. 

"(8)  Each  and  all  of  the  representations  of 
fact  set  out  in  finding  No.  8,  supra,  were  affirm- 
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atlTely  false  and  fraudulent,  at  the  time  they 
were  made  in  Comanche  county,  Tex. 

"(9)  The  plaintiff,  after  the  use  of  the  dili- 
gence required  by  law,  only  discovered  said  fraud 
practiced  on  it,  in  the  month  of  July,  from  July 
to  November,  A.  D.  1915. 

"(10)  Induced  solely  and  alone  upon  said  rep- 
resentations of  facts  set  out  in  finding  No.  8, 
supra,  and,  relying  thereon,  the  plaintiff,  prior 
to  May  15,  1914,  contracted  with  the  defendant 
for  the  purchase  of  seven  Sterling  peanut 
threshers  and  equipments  complete;  and,  au- 
thorized by  said  defendant,  the  plaintiff  made 
the  same  representations  of  fact  to  its  cus- 
tomers, and  prior  to  May  15,  1914,  had  sold  by 
valid  contracts  said  seven  peanut  threshers  to 
its  customers. 

"(11)  All  of  said  contracts  were  complete  and 
consummated  contracts,  induced  by  a  belief  and 
reliance  on  said  representations  of  fact  set  out 
in  finding  No.  3,  supra,  and  were  complete  and 
consummated  and  became  valid  and  complete 
and  binding  contracts  prior  to  May  15,  1914. 

"(12)  The  defendant  agreed  to  at  its  cost  re- 
pair said  machines,  and  authorised  the  plaintiff 
to  have  said  repairs  made  at  its  cost,  and  also 
furnish  at  its  cost  certain  extra  trucks,  belting, 
and  repairs. 

"(13)  Acting  under  said  representations  and 
the  contract  made  in  reliance  thereon,  the  plain- 
tiff purchased  from  the  defendant  seven  thresh- 
ing outfits  complete,  consisting' of  separator  and 
Attachments  and  engines  and  equipments,  mount- 
ed on  one  frame,  and  for  which  the  plaintiff 
paid  to  the  defendant  the  sum  of  $3,365.61.  On 
account  of  freight  on  said  seven  machines  the 
plaintiff  paid  the  sum  of  $350,  For  extras  and 
express  the  plaintiff  paid  $242.02.  For  seven 
extra  trucks  the  plaintiff  paid  $190.  For  work 
and  labor  the  plaintiff  paid  $193.86.  For  extra 
belting  the  plaintiff  paid  $147.  For  certain 
extras  on  the  thresher  sold  to  Johnson  the  plain- 
tiff paid  $24.  All  of  the  items  paid  out  by  plain- 
tiff on  the  accounts  above  stated  aggregate  the 
sum  of  $4,512.49. 

"Each  and  all  of  the  items  and  expense  above 
stated  was  divided  and  authorized  by  the  de- 
fendant to  the  plaintiff,  that  the  plaintiff  should 
pay  on  account  of  the  defendant,  and  that  the 
defendant  would  make  good  to  the  plaintiff  such 
expenditures. 

"(14)  The  plaintiff  has  received,  on  account 
of  the  sale  of  said  machines,  the  sum  of  $2,023, 
and,  except  for  said  amount  said  machines,  or 
any  note  or  notes  taken  in  payment  therefor, 
are  absolutely  worthless  and  have  no  market 
value,  and  the  consequent  damage  to  the  plain- 
tiff is  the  sum  of  $2,489.49,  with  interest  there- 
on at  6  per  cent,  from  January  1, 1915. 

"(15)  None  of  the  representations  of  fact  set 
out  in  finding  No.  3,  supra,  existed  at  the  time 
they  were  made,  nor  since;  and  the  defendant 
failed  in  each  and  every  instance  so  far  as  said 
representations  of  fact  were  concerned;  and 
each  and  every  one  of  said  representations  of 
fact  were  false  and  fraudulent;  and  each  and 
every  representation  of  fact,  being  false  and 
fraudulent  contributed  to  and  resulted  in  dam- 
age to  the  plaintiff;  and,  unless  the  plaintiff 
had  believed  and  relied  on  each  and  every  one 
of  said  representations  of  fact,  it  would  not 
have  entered  into  said  contract. 

"(16)  In  order  that  there  may  be  no  misunder- 


standing as  to  the  machine  and  threshing  out- 
fits considered  by  the  court  in  these  findings  of 
fact  and  for  which  damages  are  allowed,  I  will 
state  that  the  respective  machines  and  outfits  of 
which  Bobbins,  Smith,  Collins,  Northcutt,  Alex- 
ander &  Lock,  and  Johnsons,  and  Copelands 
became  the  purchasers  (the  Copeland  machine, 
after  having  been  taken  back,  was  sold  to  Tolar) 
are  the  machines  and  outfits  considered  by  the 
court  in  these  findings  of  fact 

"(17)  That  it  may  more  clearly  appear  the 
amount  received  by  plaintiff  from  the  respective 
purchasers  thereof,  I  will  say  that  I  have  con- 
sidered and  allowed  the  following:  On  the  Bob- 
bins machine  there  was  paid  $65.  On  the  Wal- 
ter Smith  machine  was  paid  $100.  On  account 
of  John  Northcutt  machine  was  paid  $468  (said 
amount  being  $865  less  $197).  On  the  Alex- 
ander &  Lock  machine  was  paid  $300.  On  the 
Copeland  machine  was  paid  $65.  On  the  J.  J. 
Collins  machine  was  paid  about  $560.  On  the 
Tolar  machine  was  paid  $465  (being  all  of  the 
purchase  price  paid  except  $200) — making  a 
total  receipt  and  payment  on  said  machines  of 
$2,023.  • 

"I  have  allowed  the  defendant  credit  for  the 
above  items  aggregating  the  amount  last  above 

"(18)  It  is  fair  to  state  that  after  plaintiff's 
order  was  received  by  the  defendant's  agents  in 
De  Leon,  Tex.,  and  by  them  sent  to  the  home 
office,  the  defendant  declined  to  ship  at  once  the 
threshing  machines  covered  by  said  order,  but 
instructed  their  agents  to  inform  the  plaintiff 
that  goods  would  not  be  shipped  unless  warran- 
ty or  guaranty  was  waived.  The  defendant's 
agents,  Harris  &  Fouts,  conveyed  this  informa- 
tion to  J.  B.  Wilson,  but  not  to  any  of  the  pur- 
chasers of  any  of  the  threshing  machines  to 
whom  the  same  had  already  been  sold  as  pur- 
chasers under  the  plaintiff  company.  The  plain- 
tiff was,  however,  informed  that  shipment  of 
these  machines,  either  to  the  plaintiff  or  its  cus- 
tomers, would  not  be  made  unless  warranty  or 
guaranty  waa  waived.  Under  these  circumstanc- 
es, and  in  order  to  secure  the  shipment  of  ma- 
chines to  plaintiff  for  the  benefit  of  its  custo- 
mers to  whom  sales  had  already  been  made,  by 
and  through  the  assistance  of  Harris  &  Fouts, 
the  defendant's  agents,  J.  B.  Wilson  did  sign  a 
new  order  for  machines,  on  which  was  indorsed 
the  words,  'Guaranty  waived.'  It  appears  from 
the  evidence  that,  while  plaintiff's  orders  for 
the  machines  containing  the  warranty  had  been 
sent  in  on  a  former  date,  the  machines  were  not 
shipped  by  the  defendant  company  until  the  last 
order  containing  the  waiver  of  guaranty  had 
been  received  by  the  defendants.  No  considera- 
tion,' however,  was  paid  or  accrued  to  the  plain- 
tiff for  the  signing  of  the  waiver  in  question, 
and  no  retraction  or  withdrawal  of  the  represen- 
tations made  by  Harris  &  Fouts  was  made,  ei- 
ther to  the  plaintiff  or  any  of  its  customers  who 
were  purchasers  of  the  machines  from  plaintiff 
by  reason  of  the  representations  made  by  Harris 
&  Fouts,  who  acted  with  the  plaintiff  in  the 
sale  of  the  machines  in  question  to  its  customers. 

"(19)  On  the  trial  of  the  case  the  plaintiff 
elected  to  rest  its  case  on  its  action  for  fraud, 
and  in  making  these  findings  of  fact  and  con- 
clusions of  law  subsequently  made  herein,  I 
have  not  considered  the  warranty  or  guaranty 
as  pleaded  by  tne  plaintiff,  but  have  based  this 
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judgment  solely  on  the  ground  of  the  fraudulent 
.  statements  end  representations  made  by  the  de- 
fendant through  its  agents,  Harris  &  Fonts." 

Conclusions  of  Law. 

"(1)  The  acts  and  representations  of  the  de- 
fendant, the  Texas  Harvester  Company,  by  its 
duly  authorised  agents,'  Fonts  &  Harris,  as  com- 
plained of  in  plaintiff's  second  amended  petition, 
and  as  set  out  In  finding  of  fact  No.  8,  consti- 
tuted actionable  fraud,  and  were  committed  in 
Comanche,  county,  Tex. ;  and  the  venue  of  this 
case  is  properly  laid  In  Comanche  county,  Tex., 
and  this  court  has  the  right  to  try  said  cause, 
and  accordingly  I  refuse  to  sustain  the  defend- 
ant's plea  of  privilege  and  overrule  the  same. 

"(2)  Each  and  all  of  the  representations  of 
fact  made  by  the  defendant's  agents  to  the  plain- 
tiff in  Comanche  county,  Tex.,  were  material; 
and,  acting  and  relying  thereon,  the  plaintiff 
was  induced  to  contract,  to  its  damage. 

"<3)  The  plaintiff,  after  doe  diligence,  only 
discovered  said  fraud  in  from  July  to  November, 
1915 ;  and  therefore,  this  suit  having  been  filed 
on  March  3,  1917,  the  plaintiffs  cause  of  action 
is  not  barred  by  the  two-year  statute  of  limita- 
tion. 

"(4)  As  all  of  the  representations  of  fact  set 
out  in  finding  of  fact  No.  8  above  were  material, 
and  were  solely  relied  upon  and  believed  by  the 
plaintiff,  and  the  plaintiff  was  induced  to  con- 
tract thereby,  and  the  same  in  each  and  every 
instance  being  false  and  fraudulent,  the  same 
constitutes  actionable  fraud,  and  the  plaintiff,  is 
entitled  to  recover  from  the  defendant  the 
amount  shown  on  account  thereof  in  the  find- 
ings of  fact. 

"(6)  The  plaintiff  is  entitled  to  recover  of  the 
defendant  its  actual  damage,  which  is  the  sum 
of  $2,489.49,  with  interest  thereon  at  6  per  cent, 
per  annum,  from  January  1,  1915,  op  to  the 
date  of  this  trial  (which  was  May  28,  1917), 
and  which  principal  and  interest  to  May  26, 
1917,  amount  to  the  sum  of  $2,849.15. 

"(6)  The  defendant,  the  Texas  Harvester  Com- 
pany, a  corporation,  is  liable  in  actual  damages 
to  the  Wilson-Whaley  Company,  a  corporation, 
on  account  of  the  matters  pleaded  in  the  second 
amended  petition  of  the  plaintiff,  and  on  ac- 
count of  the  matters  set  out  in  the  findings  of 
fact,  in  the  sum  of  $2,849.15,  with  interest 
thereon  from  May  28,  1917,  at  6  per  cent,  per 
annum,  and  all  cost  of  this  suit,  -and  judgment 
will  be  entered  accordingly." 

Plaintiff  alleged  that  on  or  .about  April  1, 
1914,  the  peanut  industry  was  in  its  in- 
fancy in  the  De  Leon  community  and  its  offi- 
cers and  agents  were  inexperienced  and  un- 
familiar with  it,  and  were  unable  by  personal 
Investigation  and  examination  of  peanut 
threshers  to  determine  their  value  or  merits 
or  demerits;  and  the  defendant  was  familiar 
with  Mich  machinery  and  with  the  kind  and 
character  suited  -  and  adapted  to  threshing 
peanuts,  and  knew  of  plaintiffs  Inexperience 
and  lack  of  such  knowledge.  Plaintiff  far- 
ther alleged  the  facts  found  by  the  trial 
Judge  set  out  above  upon  which  the  Judgment 
was  predicated  in  plaintiff's  favor.  The  de- 
fendant by  special  exception  presented  the 
statute  of  limitation  of  two  years  to  plaln- 
210S.W.-B7      * 


tiff's  suit  The  defendant  also  by  general  de- 
nial put  in  issue  all  the  allegations  of.  fact 
contained  in  plaintiff's  pleadings.  Further- 
more, It  specially  pleaded  that  after  the  ma- 
chines were  first  ordered  by  the  plaintiff,  but 
before  they  "were  shipped,  the  plaintiff  was 
notified  that  the  machines  would  not  be 
shipped  except  with  the  understanding  and 
agreement  on  the  part  of  plaintiff  that  de- 
fendant would  not  guarantee  them;  that  in 
reply  to  that  notification  the  plaintiff  agreed 
to  such  waiver;  that  but  for  such  agreement 
the  machines  would  not  have  been  shipped; 
and  that  therefore  plaintiff  Is  In  no  position 
to  complain  of  such  alleged  misrepresenta- 
tions. 

Many  assignments  of  error  are  presented 
to  the  different  findings  of  fact,  but,  after 
a  careful  examination  of  the  record,,  we  have 
concluded  that  all  the  findings  of  fact  have 
ample  support  in  the  evidence,  save  and  ex- 
cept that  the  evidence  shows  that  two  of  the 
threshers  were  ordered  during  the  latter  part 
of  the  year  1914,  and  only  five  of  the  ma- 
chines were  contracted  for  prior  to  May  15, 
1914.  But  -this  error  in  subdivision  No.  10 
of-  findings  of  fact  is  immaterial,  in  view  of 
the  further  finding  that  the  misrepresenta- 
tions complained  of  induced  the  purchase  of 
all  the  machines.  Accordingly,  all  of  appel- 
lant's assignments  of  error  predicated  upon 
the  contention  that  certain  findings  pointed 
out  in  the  assignments  are  contrary  to  the 
undisputed  evidence  or  that  they  are  without 
sufficient  support  in  the  evidence  are  over- 
ruled without  undertaking  to  discuss  those 
assignments  separately. 

[1]  This  suit  was  instituted  on  March  3, 
1917,  and,  as  noted  above,  was  a  suit  for 
damages  for  the  fraud  and  deceit  practiced 
upon  the  plaintiff  and  found  by  the  trial 
judge.  It  will  be  noted,  further,  that  the 
contract  for  the  sale  of  five  of  the  thresh- 
ing machines  was  entered  into  on  or  about 
April  1,  1914,  more  than  two  years  prior  to 
the  Institution  of  the  suit.  It  is  settled  by 
the  decisions  of  this  state  that  such  an  action 
as  this  is  subject  to  the  bar  of  limitation  of 
two  years  under  and  by  virtue  of  subdivision 
4,  art  5687,  Vernon's  Sayles'  Tex.  Civil  Stats. 
See  Gordon  v.  Rhodes  &  Daniel,  102  Tex.  300, 
116  S.  W.  40;  Howell  v.  Bank  of  Snyder,  158  * 
8.  W.  574;    Bostick  v.  Heard,  164  S.  W.  86. 

[2]  In  support  of  the  contention  that  J.  B. 
Wilson,  president  of  the  Wilson-Whaley  Com- 
pany, was  informed  of  the  defects  in  the  ma- 
chines complained  of  in  this  suit  during  the 
latter  part  of  1914,  and  during  the  earlier 
part  of  the -year  1915  his  testimony  given  on 
the  trial  is  referred  to.  He  testified  as  fol- 
lows: 

"Right  here  from  the  very  beginning  we  bad 
trouble  with  those  Sterling  peanut  threshers.  It 
was  continuous  trouble,  practically  every  day, 
first  one  and  then  the  other,  sometimes  all  of 
them,  was  making  complaint.     The  complaint 
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about  the  machines  were  that  they  jnst  simply 
would  not  run  and  would  not  do  the  work,  and 
woald  tear  all  to  pieces  you  might  say.    *    •    • 

"I  found,  in  addition  to  the  machines  running 
different  to  other  machines  by  having  thia  cross- 
motion,  that  it  was  built  of  very  soft  pine  wood. 
It  was  put  together  with  very  small  screws. 
They  would  stand  from  two  to  three  hours'  to 
a  week's  hard  work,  and  would  come  all  to 
pieces.  That  is,  the  separator  and  wood  work 
that  I  am  talking  about.  When  I  became  con- 
vinced of  these  conditions  as  to  the  quality  and 
workmanship  of  this  Sterling  thresher,  I  told 
Harris  and  Fouts  that  they  were  not  even  built 
after  the  pattern  of  a  peanut  thresher,  and  they 
admitted  it  to  me,  too.    *    *    * 

"They  began  threshing  peanuts  about  the  1st 
.  of  October.  I  judge  it  was  about  the  1st  of 
November  or  later  when  I  went  out  and  saw 
that  they  were  not  any  account  and  not  even 
built  like  a  peanut  thresher.  It  had  been  run- 
ning over  a  month  when  I  went  out  and  made  the 
investigation  and  come  to  that  conclusion  for 
myself.    *    *    * 

"The  Sterling  never  did  do  good  work.  I  do 
not  believe  any  of  my  customers  ever  did  get  an 
average  of  100  bushels  per  day,  or  150,  anyway. 
There  would  be  three  days  at  a  time  that  they 
would  get  less  than  100  bushels.    *    *    • 

"As  a  result  of  this  connection  with  the  Ster- 
ling peanut  thresher  our  firm  lost  a  number  of 
customers.  Our  customers  felt  we  ought  to 
stand  by  them  in  place  of  the  Texas  Harvester 
Company.  Those  who  owned  machines  thought 
so,  and  their  friends  thought  so,  and  the  result 
was  they  quit  our  firm.  It  is  just  a  question 
of  who  did  not  quit  trading  with  us.  Our  cus- 
tomers began  quitting  us  when  they  began  to 
thresh  their  peanuts  in  the  fall  of  1914.  *  *  *  " 

Several  .of  the  purchasers  of  machines 
Trom  the  plaintiff  were  also  introduced  by 
the  plaintiff,  and  testified,  as  did  J.  B.  Wil- 
son, president  of  the  company,  with  re- 
spect to  the  failure  of  the  machines  to  do 
satisfactory  work,  and  that  complaints  were 
made  by  them  to  Wilson  of  that  fact:  such 
complaints  being  continuous  from  the  time 
the  machines  were  first  used,  beginning  In 
the  fall  of  1914.  Such  proof  was  uncontro- 
verted,  and,  standing  alone  and  Independent 
of  any  other  Issues,  it  would  clearly  estab- 
lish the  defense  of  a  bar  of  the  suit  under 
the  statute  of  limitation  referred  to  above. 

However,  it  was  proven  beyond  contro- 
•  versy  that  plaintiff's  president  and  general 
manager,  J.  B.  Wilson,  was  ignorant  of  the 
construction  and  merits  of  peanut  threshing 
machines  generally,  and  that  in  contracting 
to  purchase  the  machines  in  question  he  re- 
lied solely  upon  the  representations  made  to 
him  with  respect  thereto  by  defendant's 
agents,  Harris  and  Foots.  He  further  testi- 
fied as  follows: 

"Immediately  after  I  began  hearing  com- 
plaints in  the  fall,  of  1914  as  to  the  defects  of 
the  Sterling  peanut  thresher  I  sent  for  Fouts 
and  Harris,  and  ask  him  to  go  out  and  look  at 
them,  which  they  did  in  a  number  of  cases,  and 
I  asked  them  to  send  me  an  expert  man  who 
knew  how  to  operate  them,  and  after  they  came 


and  went  out  there  they  reported  to  me  in  every 
instance  that  that  was  an  unusual  season,  that 
we  had  had  excessive  rains  and  had  such  heavy 
vines,  and  they  said 'the  machines  had  not  a 
proper  and  fair  test  and  said  that  the  people 
who  were  operating  them  were  brand  new  aa 
to  peanut  threshers,  and  did  not  know  how  to 
operate  them,  and  they  said  the  reason  the  ma- 
chines were  not  giving  satisfaction  is  because 
of  the  weather  and  because  of  the  men's  inex- 
perience who  were  operating  them,  and  I  be- 
lieved them.  Knowing  that  most  of  what  they 
said  were  true,  I  believed  what  they  said  about 
it  I  knew  the  vines  were  a  little  heavy,  and 
I  knew  we  had  more  rain  that  season  than  usual- 
ly, and  they  especially  impressed  on  me  that  it 
would  be  unfair  and  unjust  and  unreasonable 
with  the  test  they  had  had  to  lay  down  on  the 
machine  and  condemn  it  I  certainly  did  believe 
and  rely  on  their  statements.  Furthermore,  in 
the  fall  of  1914  I  was  very  busy.  I  did  not 
personally  go  out  to  more  than  one  or  two  of 
these  machines,  and  did  not  stay  thereon  an 
average-  of  SO  minutes  at  a  time.  I  was  buying 
peanuts  and  hogs,  and  was  very  busy  in  other 
ways,  and  I  knew  nothing  about  peanut  ma- 
chines, and  could  not  have  been  of  any  service  or 
benefit  to  them  had  I  gone  and  stayed,  and  I 
told  these  men  that  I  wanted  to  get  some  one 
who  knew  bow  to  operate  the  machines,  and  I 
called  on  Fouts  and  Harris  to  furnish  me  the 
expert  man  that  they  agreed  to  do,  and  they 
kept  promising  me  that  they  would  get  one,  and 
they  got  a  man  from  Dublin  one  time  and 
possibly  one  from  Dallas  one  time  to  come  out 
I  would  not  be  positive  how  long  these  men 
stayed  out  there,  but  possibly  one  or  two  or 
three  days.  Those  men  made  the  same  reports 
to  me  that  Fouts  and  Harris  did;  that  the 
machines  bad  not  had  a  proper  and  fair  test; 
that  the  men  who  were  operating  them  were 
inexperienced ;  that  the  weather  conditions  were 
bad;  that  if  we  could  have  a  week  or  two  of 
good  weather  that  the  machines  would  get  up 
and  run  all  right;  that  this  was  the  only  place 
that  the  machines  were  giving  any  trouble ;  and 
that  nobody  else  was  having  any  trouble.  I  be- 
lieved what  they  said  because  I  did  not  know 
of  any  one  else  having  trouble  and  did  not  have 
time  to  investigate  it  I  believed  and  relied  on 
those  statements.  In  the  spring  they  went  out 
with  me,  and  we  went  to  every  customer  to 
whom  we  had  sold  machines,  and  made  two  or 
three  places  per  day,  and  went  to  Smith's  and 
Robbins'  and  to  Glover's,  and  it  took  us  two  or 
three  days  to  make  these  rounds,  and  I  would 
tell  him  I  had  been  talking  to  those  people,  and 
it  was  up  to  him  to  tell  them  what  to  do,  and 
Fouts  and  Harris  did  the  talking,  and  tbey  told 
each  and  every  customer  that  anything  that  was 
reasonable  and  right  they  would  do,  and  said 
they  were  perfectly  willing  to  put  on  separate 
trucks  and  make  any  adjustments  necessary; 
that  last  season  was  a  bad  one ;  and  they  said 
if  we  could  have  an  average  season  they  would 
show  them  that  they  would  do  good  work,  and 
I  believed  them.  In  carrying  oat  that  agree- 
ment that  these  men  made  to  customers  as  to 
furnishing  repairs  I  had  the  customers  to  bring 
their  machines  in,  and  I  ordered  Heebner  &  Sons 
something  like  $300  worth  of  extras  through 
the  Texas  Harvester  Company,  and  Cain  and 
Short  and  Smith  worked  for  months  on  those 
machines,  repairing  them.    I  then  tried  to  resell 
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the  machines  and  could  not  do  it,  and  I  put 
these  three  out  that  were  turned  back  to  me,  and 
I  put  them  out  with  Mr.  Cain,  who  professed 
to  be  an  expert  with  threshing  machines,  and 
he  guaranteed  me  that  he  could  do  it,  could  run 
them,  and  I  have  related  the  success  ha  had 
with  them." 

He  further  testified  that  he  had  been  deal- 
ing with  defendant  company  for  several 
years,  and  had  Implicit  confidence  In  any 
representations  their  agents  made,  and  that 
he  was  not  fully  convinced  of  the  deception 
that  had  been  practiced  upon  him  until  some 
time  during  the  months  of  July  or  August, 
1915.  C.  M.  Pouts,  one  of  defendant's  agents 
who  sold  the  machines  to  the  plaintiff,  tes- 
tified as  follows: 

"Of  course  we  were  anxious  that  Wilson- 
Whaley  Company  make  good  collections,  and 
that  the  customers  would  be  well  satisfied,  so 
that  the  company  could  collect  and  pay  us  what 
they  owed  us.  These  complaints  came  in,  in 
the  fall  of  1914,  pretty  regular.  We  had  com- 
plaints from  the  customers,  and  heard  com- 
plaints from  Wilson-Whaley  Company.  I  told 
the  customers  their  troubles  were  partly  clue  to 
the  inexperienced  men  that  were  running  them, 
also  heavy  vines  and  wet  peanuts.  Some  of 
them  told  me  about  the  machines  shaking  to 
pieces.  I  do  not  know  whether  Bobbins  did  or 
not.  Some  of  them  did.  Some  of  them  told  me 
that  the  machines  practically  shook  to  pieces. 
Some  of  them  told  me  that  they  had  to  catch 
the  nuts  in  the  tubs.  When  they  told  me  that,  I 
told  them  it  was  because  of  wet  weather  and 
heavy  vines  and  inexperience,  while  we  had  a 
few  that  got  along  all  right  Q.  Did  you  tell 
them  or  not  that  you  believed  the  machine  was 
all  right.  A.  I  don't  know  that  I  said  anything 
about  it  I  did  tell  them  that  I  thought  with 
a  fair  test  the  machines  would  prove  satisfac- 
tory. Q.  Did  you  suggest  to  give  the  machine 
a  fair  test  under  normal  conditions,  good  weather 
and  peanut  crop  conditions,  and  experienced 
operators  before  they  began  to  kick  about  it? 
A.  I  told  them  that  we  had  some  in  the  territory 
that  was  giving  satisfaction.  They  had  experi- 
enced men,  and,  although  they  had  lota  of  rain, 
too,  still  they  would  not  try  to  thresh  when  it 
was  too  wet  I  told  the  parties  to  keep  the  ma- 
chines till  the  next  fall  and  give  them  a  fair 
test,  and  told  them  that  the  trouble  was  not  in 
the  machines.  Yes ;  I  told  them  that  No  doubt 
but  what  I  told  Mr.  Wilson  that  I  do  not 
remember.  There  is  no  reason  why  I  should 
not  have  told  him  that  In  fact  I  did  tell  Wilson 
that  from  the  complaints  I  had  heard  and  from 
observation  it  was  my  belief  that  the  fault  was 
not  in  the  machine  at  all ;  told  him  it  was  due 
to  the  inexperience  of  the  operators  and  the 
wet  peanuts,  and  if  the  machines  had  had  a  fair 
test  they  would  have  turned  out  all  right.  I  told 
him  it  was  all  those  things  that  shook  the  ma- 
chine to  pieces.    Yes ;   I  told  Wilson  that" 

This  proof  was  ample  to  support  the  plain- 
tiff's plea,  which  was  sustained  by  the  trial 
court,  and  which  was,  in  effect,  that  the  de- 
fendant concealed  the  fraud  and  deceit  In 
the  sale  of  the  machines  until  July  or  August 
In  the  year  1916  by  further  misrepresenta- 


tions that  the  failure  of  the  machines  to  do 
good  work  was  not  due  to  any  defects  there- 
in, but  was  due  to  the  inexperience  of  the 
operators  and  to  weather  conditions.  The 
proof  was  sufficient  to  support  the  further 
plea  and  finding  sustaining  it  that  plaintiff 
was  not  guilty  of  negligence  in  being  thus 
misled  by  such  further  misrepresentations. 
In  the  case  of  Texas  &  Pacific  Railway  Co. 
v.  Qay,  80  Tex.  608,  26  S.  W.  614,  25  L.  R. 
A.  52,  our  Supreme  Court  said: 

"The  rule  in  this  state  is  that  the  fraudulent 
concealment  of  a  plaintiff's  cause  of  action  takes 
the  ease  out  of  the  bar  of  statutes  of  limitation. 
Munson  v.  Hallowell,  26  Tex.  475  [84  Am.  Dec. 
582];  Ripley  v.  Withee,  27  Tex.  17;  Ransome 
v.  Bearden,  50  Tex.  127;  Calhoun  v.  Burton, 
64  Tex.  515 ;  Anding  v.  Perkins,  29  Tex.  348 ; 
Connoly  v.  Hammond,  58  Tex.  17;  Brown  v. 
Brown,  61  Tex.  45.  The  limitation  on  this  rule 
is,  that  a  plaintiff  cannot  excuse  his  delay  in  in- 
stituting suit  on  the  ground  of  fraudulent  con- 
cealment of  his  cause  of  action,  if  his  failure  to 
discover  it  is  attributable  to  his  own  neglect; 
and  whether  such  neglect  existed  in  a  given  case 
must  be  determined  from  the  facts  of  that  case." 

In  17  Ruling  Case  Law,  f  220,  p.  862,  the 
following  was  said: 

"The  mere  failure  of  a  party  to  disclose  a  fact 
is  not  necessarily  a  fraudulent  concealment  ex- 
cept in  those  transactions  which  are  in  their 
very  nature  intrinsically  fiduciary  and  involve 
a  condition  of  absolute  good  faith;  but  it  is  only 
silence  which  is  permitted,  as  any  statement, 
word  or  act  which  tends  to  the  suppression  of 
the  truth'  renders  the  concealment  fraudulent 
In  such  cases,  by  adding  to  the  original  fraud 
affirmative  efforts  to  divert  or  mislead  or  pre- 
vent discovery,  a  continuing  character  is  given 
to  the  original  act  which  deprives  it  of  the  pro- 
tection of  the  statute  until  discovery." 

In  the  case  of  Larson  v.  McMillan,  99 
Wash.  626,  170  Pac.  824,  the  Supreme  Court 
of  Washington  said: 

"The  law  binds  a  party  to  the  exercise  of  no 
more  than  'ordinary  care*  and  'reasonable  dili- 
gence,' and  the  wrongdoer  cannot  set  up  a  lack 
of  care  or  diligence  when,  by  his  concealment 
he  has  lulled  his  victim  to  sleep  upon  his  rights. 
The  law  intends  that  no  one  shall  profit  by  his 
own  fraud,  or  that  the  statute  shall  be  seized 
upon  as  a  means  whereby  a  fraud  is  made  suc- 
cessful and  secure." 

[3]  Accordingly,  appellant's  assignments  to 
the  failure  of  the  court  to  sustain  its  defense 
of  the  statute  of  limitation  of  two  years  are 
overruled. 

[4]  The  true  measure  of  plaintiff's  dam- 
ages was  the  amount  of  its  losses  resulting 
directly  and  proximately  from  the  fraud 
practiced  upon  It,  and  that  was  the  rule  fol- 
lowed by  the  trial  court.  George  v.  Hesse, 
100  Tex.  44,  98  S.  W.  107,  8  L.  R.  A.  (N.  S.) 
804,  123  Am.  St  Rep.  772,  15  Ann.  Cas.  456. 

We  are  of  the  opinion,  further  that  the 
evidence  was  sufficient  to  sustain  the  finding 
that  the  machines  and  all  portions  thereof 
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which  w«e  returned  to  the  plaintiff  by  such 
purchasers  are- worthless,  and  that  by  rea- 
'  son  of  their  worthlessness  the  notes  given  by 
'  the  purchasers  therefor  to  the  plaintiff  and 
uncollected  are  legally  uncoHectabie,  and 
therefore  also  worthless. 

[S]  As  plaintiff's  suit  was  for  damages  for 
fraud  and  deceit  practiced  in  the  sale  of  the 
machines,  its  right  to  recover  damages  for 
eueh  fraud  was  not  waived  by  the  fact  that 
before  the  machines  were  shipped  to  the 
rplalntiff  the-  defendant  notified  the  plaintiff 
.that  such  shipments  would  not  be  made  ex- 
cept upon  the  condition  that  plaintiff  would 
waive  all  guaranties  of  the  machines,  and 
that  plaintiff  agreed  to  that  condition  and 
accepted  the  machines  under  such  an  agree- 
ment In  20  Cyc.  p.  60,  the  following  is 
said: 

"Where  the  vendor  positively  misrepresents 
•  material  fact  which  is  peculiarly  within  his 
own  knowledge  and  of  which  the  purchaser  Is 
ignorant,  the  fact  that  he  refuses  to  give  a  war- 
ranty is  not  inconsistent  with  his  liability  for 
fraud,  although  it  is  proper  to  be  considered  by 
the  jury  in  determining  whether  the  purchaser 
relied'  On  the  misrepresentations  and  was  de- 
ceived thereby." 

'  [•]  That  rule  was  followed  in  Oabaness 
v.  Holland,  19  Tex.  Civ.  App.  383,  47  S,  W. 
379,  by  the  Court  of  Appeals  of  the  Third  Dis- 
trict, in  which  a  writ  of  error  was  denied  by 
our  Supreme  Court  See,  also,  the  following 
decisions  which  we  construe  as  essentially 
to  the  same  effect  Rumeley  Products  Co.  v. 
Moss,  175  S.  W.  1085;  Jones  v.  Montague, 
158  S.  W.  1053,  and  other  decisions  there- 
to cited.  Nor  was  there  any  waiver  of  such 
right  by  the  act  of  the  plaintiff  in  elect- 
ing to  retain  the  machines  after  discov- 
ery of  the  fraud  and  to  claim  damages 
for  such  fraud;  the  evidence  being  sufficient 
to  show  that  In  so  retaining  the  machines 
plaintiff  had  no  Intention  of  waiving  Its 
claim  for  damages  for  the  deceit  practiced. 
Grabenhelmer  v.  Blum,  63  Tex.  369;  Kennedy 
v.  Bender,  104  Tex.  149,  135  S.  W.  524;  Win- 
ters v.  Coward,  174  S.  W.  940;  Hubbs  v. 
Marshall,  175  S.  W.  716.. 

[7, 1]  Under  the  fourteenth  assignment  of 
error  complaint  is  made  that  by  plaintiff's  ac- 
ceptance of  the  machines  after  its  agreement 
to  waive  all  guarantees  of  them  It  waived  any 
right  to  claim  damages  for  the  alleged  fraud 
and  deceit  appellant  submits  a  proposition 
In  which  It  Is  Insisted  further  that  the  plain- 
tiff should  be  held  to  the  same  waiver  by 
reason  of  Its  renewal  of  the  purchase-money 
notes  given  for  the  machines  after  discover- 
ing the  fact  that  they  had  been  misrepresent- 
ed to  it  by  the  defendant's  agents  Fouts  and 
Harris. 

That   proposition   is  not   germane   to   the 
assignment  and  therefore  does   not   merit 
consideration.     Furthermore,  under  the  au- 
thorities last  cited,  it  is  without  merit. 
'[>]  The  trial  court  allowed  plaintiff  In* 


terest  from  January  1,  1915,  on  all  the  sums 
paid  to  the  defendant  as  a  purchase  price 
for  the  machines,  and  also  on  all  sums  paid 
out  by  the  plaintiff  for  repairs  on  the  ma- 
chines. The  proof  shows  without  contro- 
versy that  a  considerable  portion  of  the  sums 
so  paid  out  for  repairs  was  expended  during 
the  summer  'of  1915,  and  that  some  of  the 
Installments  of  the  purchase  price  of  the  ma- 
chines were  paid  as  late  as  during  the  year 
1916. 

By  reason  of  such  proof  appellant  insists 
that  an  excessive  amount  of  interest  was  al- 
lowedi  and  we  are  of  the  opinion  that  this 
assignment  should  be  sustained. 

To  meet  the  assignment  appellant  has  filed 
a  remittitur  of  all  interest  allowed  from 
January  1,  1915,  up  to  January  1,  1917,  and 
has  asked  that  the  judgment  be  so  reformed 
as  to  eliminate  the  Interest  ao  remitted, 
which-  will  be  done. 

For  the  reasons  Indicated  above,  all  other 
assignments  of  error  are  overruled,  and  the 
judgment  of  the  trial  court  will  be  so  re- 
formed as  to  allow  plaintiff  damages  in  the 
sum  of  f2.489.49,  with  Interest  thereon  at 
the  rate  of  6  per  cent  per  imnnm  from  Jan- 
uary 1,  1917,  to  date  of  trial  in  the  lower 
court  to  wit  May  28,  1917,  amounting  to  the 
sum  of  $80.93,  making  a  total  of  the  judg- 
ment which  should  have  been  rendered  by  the 
trial  judge  and  which  Is  here  rendered  In 
plaintiff's  favor  for  the  sum  of  $2,550.42, 
with  interest  thereon  from  May  28,  1917,  at 
the  rate  of  6  per  cent  per  annum. 

[1  •]  But  no  motion  for  new  trial  was  filed 
In  the  lower  court  by  the  defendant  calling 
the  court's  attention  to  the  error  in  allow- 
ing such  excessive  Interest  The  proof  being 
60  conclusive,  it  is  entirely  unreasonable  to 
suppose  that  the  trial  judge  would  have 
failed  to  correct  the  error,  which  apparently 
was  an  oversight  We  find  In  the  record  a 
bill  of  exception  to  the  allowance  of  such 
excessive  Interest,  but  the  bill  was  not  pre- 
sented to  the  trial  Judge  until  after  adjourn- 
ment of  the  term  of  court  during  which  the 
judgment  was  rendered,  and  hence  after  the 
trial  judge  had  lost  all  jurisdiction  to  cor- 
rect the  error. 

Under  such  circumstances  the  costs  of  ap- 
peal will  be  taxed  against  appellant  rather 
than  against  appellee,  as  would  otherwise 
have  been  done.  Haley  v.  Gatewood,  74  Tex. 
281,  12  S.  W.  25;  Adams  v.  State,  146  S.  W. 
1086;  Texas  &  Pacific  Ry.  Co.  v.  Graffeo,  53 
Tex.  Civ.  App.  569,  118  S.  W.  873;  Blaln  v. 
Lowery,  120  S.  WL  247;  Davidson  v.  Wills, 
56  Tex.  Civ.  App.  548,  121  &  W.  540. 

Reformed  and  affirmed. 

CONNER,  C.  J.,  not  sitting,  serving  on 
writ  of  error  committee  at  Austin. 

•  '  On  Rehearing. 
DUNKLIN,  J,     Appellant  insists  that  In 
view  of  the  testimony  of  plaintiff's  president 
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and  general  manager,'  totfie'  effect  that  about 
November  1,  1914,  he  discovered  that  the 
machines  were  of  ino  tahie.  It  was  •  cohcHi- 
sfcrely  shown  that  he  dHt  not  exerdise  doe 
dfligehce  to  discover  the  fraud  practiced  up- 
on Mm  in  the'  sale  Of  the  machines  prior  to 
July,  1915,  and  that  therefore  the  plea  of 
-limitation  was  conclusively  established.  As 
shown  In  the  <warf  s  findings  of  fact,  referred 
to  already  In  our  original  opinion,  appellee's 
manager  was  wholly  unfamiliar  with  peannt 
threshers,  and  relied1  entirely  "upon  the  rep- 
resentations made  to  him  by  appellant's 
agents.  The  manager  further  testified  that 
after  reaching  the  conclusion  that  the  ma- 
chines were  not  as  represented,  he  notified 
appellants  agents,  who  assured  him  that 
he  was  ml&taken  in  that  conclusion,  and  that 
the  trouble  complained  of  by  the  purchasers 
was  not  due  to  any  fanlt  In  the  machines, 
but  to  the  wet  season,  rank  vines,  and  in- 
experienced operators ;  that  the  purchasers  in 
all  other  vicinities  were  having  no  trouble'ih 
operating  such  machines;  that  the  machines 
were  all  right,  and  would  be  proven  so  upon 
having  a  thorough  test ;  that  it  would  be  un- 
just, unreasonable,  and  unfair  to  appellant 
not  to  give  them  a  fair  trial ;  that  appellee's 
manager  was  thereby  induced  to  comply  with 
the  request  so  made;  and  that  testimony  of 
the  manager  was  corroborated  by  the  testi- 
mony of,  appellee's  agents, 

[11]  The  trial  judge  found  that  all  of  the 
representations  made  In  order  to  induce  .ap- 
pellee to  purchase  the  machines  were  false 
and  fraudulent.  The  additional  representat 
tions  and  assurances,  made  to  appellee's  man- 
ager, and  recited  above,  were  substantially 
to  the  same  effect,  and  were  reasonably  cal- 
culated to  and  did,  Induce  appellee's  manager 
to  continue  to  rely  upon  the  truth  of  the 
former  representations,  and  appellant  Is  in 
no  position  to  Insist  now  that  appellee  was 
guilty  of  negligence  in  being  thus  deceived 
by  such  fraudulent  representations.  Kin- 
cannon  &  Gaines  v.  Independent  Cotton  Oil 
Co.,  196  S.  W.  878;  Labbe  v.  Corbett,  69  Tex. 
803,  6  S.  W.  80S;  Young  V.  Barcrbft,  168  S. 
W.  892. 

[12,  IS]  We  are  of  the  opinion,  'further, 
that  the  evidence  was  sufficient  to  support 
the  courts  finding  that  the  machines  were 
worthless.  While  there  Is  no  specific  finding 
of  their  value  at  the  time  they  were  sold,  we 
think  that  the  finding  of  the  court  was'  in- 
tended to  have  'that  effect,  since  all  of  the 
testimony  relative  to  their  value  was  to  the 
effect  that  when  first  tested  they  proved 
to  be  worthless.'  If  appellant  was  given  cred- 
it for  what  appellee  received  from  the  farm- 
ers who  bought  the  machines,  as  was  done, 
appellant  is  in  no  position  to  complain,  since 
it  has  profited  to  that  extent.  In  the  absence 
of  any  finding  to  the  contrary,  we  must  'pre- 
sume that  appellant  was  given  credit  for  the 


[WrtTwhW^p&ffik  rtcel'ved^^Hl&iynieht 
for  one  of  the  machines  at  'the  agreed  value 
of  th*  land,  and  'that  the  same  *was  its'  mar- 
ket " value.'1         '•'•'.;".  "  • ; '.  ";  "•"'''  '''      '     ' 

[14]  But,  we' are  of' fliejpplnlon  that  we 
erred  upon  original  hearing  in  taxing  the 
cost  of  the1  appeal' against  the  appellant,  in 
view  of  the  fact  that,,  as  pointed  'out  in  the 
motion  f£r  reheating,''  the.  findings"  of  fact, 
showing  the  method. of  commuting. the  dam- 
ages for  which  appellee  was' allowed  a  re- 
covery, wers  not  filed  until  after  the  term  of 
court  had  adjourned,  and  hence  too  latfe  for 
the  appellant  to  call  the  'court's  attention  to 
the  error  in  estimating  the  damages  pointed 
out  In  our  original  bpinlon.  Accordingly,  our 
former  Judgment  will  be  so!  reformed  as  to 
,  tax  the  cost  of  the  appeal  against  the  appel- 
lee, in  view  of  the  fact  that  the  amount  of 
recovery  in  the  trial  court  has  been  reduced 
by  the  judgment  In  this  court,  and  with  that 
correction  the  motion  for  rehearing  Is  in  all 
other  respects  overruled. 

Appellant  has  also  filed  a  motion  for  ad- 
ditional findings  of  fact.  Some,  of  the  issues 
of  fact  stated  in  the  motion  were  covered  by 
the  court's  findings,  filed,  below.  All  other 
material  findings  sought  are  stated  in  our 
conclusions  above.  In  all  other  respects  the 
motion  for  additional  findings  of  fact  is  over- 
ruled. 


KENNEDY  t.  KENNEDY  et  al    (No.  6017.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Feb.   26,   1919.     Rehearing  Denied 

April  2,  1919.) 

X.  Apfeax  and  Erwb  ,  «sa901$>),  547(2)  — 
Matters    BsvisWAnLK-Biua ,  ok    Excep- 
tion. 
Under  Bev.  St  19)1,  art*.  2058,  20.73, /and 
Court  Rules  53,  54,  55  (142  8.  W.  xxi),  the 
appellate  court  will  not  review  failure  of  trial 
court  to  file  findings  of  fact  and  conclusions  of 
law,  unless  such  matter' is  raised  by  a  bill  of 
exception,  or  at  least  that  it  Appears  in  the 
record,  not  merely  £h*t  a  request  for  flndtags 
and  conclusions  was  made,  but  also  that  upon 
failure  of  trial  court  to  •comply  with,  request, 
appellant  excepted  to  such  failure.  .   . 

2.  Tmai,  *=>392(1)  —  Findings  —  Suffi- 
ciency—Requests. 
In  an  action  involving  title  to  property, 
where  a  husband  claimed  that  he  furnished  the 
purchase  price  of  land,  and  put  it  in  the  name 
of  his  wife  to  be  held  in '.-trust  foe  bin*,  a 
finding  that  the  landi  was  the  separate  property 
of  the  wife  at  the  time  of  her  death  was  in 
effect  a  finding  that  the  husband  intended  to 
make  a  gift  to  his  wife,  and  was  sufficient,  in 
the  absence  of  a  request  for  more  specific  find- 
ing. 
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■  3.  APPEAL  AND    EBBOB    *a»219<2)— FINDINGS 

OF  FaCT-^Su^FICIENCY— DXFINITENESS. 

Where  a  part?  is  dissatisfied  with  findings 

or  conclusions  as  made  because  not  sufficiently 

full  and  definite,  he  cannot  complain  unless  he 

has  made  request  tor  more  specific  finding. 

i.  Tbial   <S=»395(5)  —  Findings  or  Fact  — 
Evidence. 

It  is  unnecessary  for  the  court  to  state  the 
evidence  upon  which  it  bases  a  finding  of  fact, 
nor  the  reasons  therefor. 

6.  Trusts  «=>86— Resulting  Tbitbts— Hus- 
band and  Wife— Pbesukption. 
Where  land  is  purchased  by  a  husband  with 
his  separate  funds  and  the  deed  is  taken  in  the 
name .  of  bis  wife,  a  prima  facie  presumption 
arises  that  he  intends  to  make  a  gift  to  his 
wife,  but  such  presumption  may  be  overcome 
by  competent  proof  that  husband's  intention 
was  not  to  make  a  gift. 

6.  Tbusts   «=>89(l)  —  Resulting  Tbust  — 
Evidence— Husband  and  Wife. 

Where  land  is  purchased  by  a  husband  with 
his  separate  funds  and  deed  is  taken  in  name  of 
wife,  court  may  disbelieve  uncontradicted  tes- 
timony of  husband  that  he  did  not  intend  to 
make  a  gift  of  the  land  to  his  wife,  and  base  its 
decision  on  the  presumption  that  a  gift  was  in- 
tended. 

7.  Appeal  and  Ebbob   «=994(3)— Credibili- 
ty of  Witnesses. 

On  a  trial  without  a  jury,  it  is  the  exclusive 
province  of  the  trial  court  to  pass  upon  the 
credibility  of  the  witnesses  and  the  weight  to 
be  given  their  testimony. 

Appeal  from  District  Court,  Williamson 
County;    Ireland  Graves,  Judge. 

Suit  by  John  A.  Kennedy  against  A.  B. 
Kennedy  and  others.  From  an  adverse  judg- 
ment, the  named  defendant  appeals.  Af- 
firmed. 

Lawhon  &  HcNair,  of  Taylor,  Wilcox  4 
Graves,  of  Georgetown,  and  Brooks,  Hart  & 
Woodward,  of  Austin,  for  appellant. 

White,  Cartledge  &  Wilcox  and  Dickens  & 
Dickens,  all  of  Austin,  for  appellees. 

BRADY,  J.  .  Jno.  A.  Kennedy  brought  this 
suit  against  A.  B.  Kennedy,  Lee  T.  Kennedy, 
and  others,  for  an  accounting  and  partition 
of  certain  property,  real  and  personal",  which 
was  alleged  to  be  the  community  property 
of  appellant,  A.  B.  Kennedy,  and  his  deceas- 
ed wife,  Maggie  M.  Kennedy.  This  appeal 
Involves  only  the  title  to  a  252-acre  tract 
of  land,  all  other  issues  having  been  settled 
or  eliminated  by  agreement  of  the  parties 
below. 

This  particular  tract  was  claimed  by  ap- 
pellant as  his  separate  property,  because  it 
was  alleged  he  bought  and  paid  for  said 
land  with  hfs  separate  funds,  and  while  the 
deed  was  taken  in  the  name  of  his  wife, 
Maggie  M.  Kennedy,  it  was  for  the  purpose 


and  intent  of  making  it  a  homestead,  and 
that  the  deed  was  taken  for  his  own  benefit, 
to  be  held  in  trust  by  his  wife  for  him.  Ap- 
pellant claimed  his  homestead  right  and  des- 
ignated 200  acres  out  of  said  tract  as  a 
homestead,  in  the  event  the  title  to  the  land 
should  not  be  awarded  to  him.  He  prayed 
for  judgment,  declaring  the  252  acres  to  bo 
his  separate  property,  and  In  the  alternative 
that  it  be  adjudged  to  be  community  prop- 
erty. 

Appellee,  Lee  T.  Kennedy,  claimed  the 
252-acre  tract  under  a  bequest  In  the  will  of 
his  mother,  Maggie  M.  Kennedy,  which  he 
alleged  was  at  the  time  of  her  death  her 
separate  property,  and  that  at  the  date  of 
trial  be  owned  the  same  by  fee-simple  title. 
He  answered  the  pleadings  of  appellant,  de- 
nying that  the  land  was  paid  for  out  of  the 
separate  funds  of  appellant,  but,  if  so  paid 
for,  that  the  conveyance  was  not  made  in 
trust  for  appellant,  but  as  a  gift  to  his  moth- 
er, Maggie  M.  Kennedy.  He  further  pleaded 
In  the  alternative  that  the  property  was 
the  community  property  of  A.  B.  Kennedy 
and  Maggie  M.  Kennedy,  and  that  in  such 
event,  under  the  will  of  his  mother,  be  be- 
came the  owner  In  fee  simple  of  an  undi- 
vided one-half  of  the  land. 

The  case  was  tried  before  the  court  with- 
out a  jury,  and  the  court  rendered  judgment 
according  to  the  agreement  of  the  parties 
as  to  the  personal  property  and  all  real  es- 
tate, except  the  252  acres,  for  which  the 
court  rendered  judgment  in  favor  of  appel- 
lee, Lee  T.  Kennedy,  subject  to  appellant's 
homestead  right  to  200  acres  thereof.  From 
this  judgment  A.  B.  Kennedy  has  appealed. 

Appellant's  first  assignment  of  error  com- 
plains at  the  trial  court's  failure  to  make 
and  file  his  findings  of  fact  and  conclusions 
of  law,  as  requested  by  appellant;  and  his 
propositions  thereunder  assert  that  such  fail- 
ure is  reversible  error,  even  though  no  bill 
of  exception  was  taken,  because  It  deprived 
appellant  of  a  proper  presentation  of  his 
appeal.  The  judgment  recites  that  appellant 
in  open  court  requested  the  court  to  pre- 
pare and  file  findings  of  fact  and  conclu- 
sions of  law. 

Appellees  present  counter  propositions  to 
the  effect  that  this  assignment  cannot  be 
considered,  because  no  bill  of  exception  is  to 
be  found  in  the  record,  complaining  of  the 
failure  of  the  trial  court  to  file  conclusions, 
and,  further,  because  the  record  contains  a 
full  statement  of  facts ;  and,  it  not  appearing 
that  appellant  was  probably,  prevented  from 
properly  presenting  his  case  on  appeal  by 
reason  of  such  failure,  no  reversible  error  is 
shown. 

The  further  counter  proposition  is  made 
that  the  undisputed  evidence  shows  the  252- 
acre  tract  to  have  been  devised  to  appellee 
Lee  T.  Kennedy,  by  the  will  of  his  mother, 
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Maggie  M.  Kennedy,  It  having  been  thereto- 
fore conveyed  to  her  as  grantee,  the  con- 
sideration being  paid  out  of  the  separate 
funds  of  appellant,  A.  B.  Kennedy ;  and  that 
the  law  raised  the  presumption  that  appel- 
lant Intended  such  conveyance  as  a  gift  to 
Maggie  M.  Kennedy;  and  that,  the  trial 
court  having  found  that  the  262  acres  was 
the  separate  property  of  Maggie  M.  Kennedy 
at  the  date  of  her  will,  such  finding  neces- 
sarily Included  the  finding  that  appellant's 
testimony  that  he  did  not  intend  such  con- 
veyance to  operate  as  a  gift  was  not  trua 

[1]  We  will  first  examine  the  question  as 
to  whether  or  not  It  was  necessary  for  ap- 
pellant to  take  a  bill  of  exception  to  the  fail- 
ure of  the  trial  court  to  file  findings  of  fact 
and  conclusions  of  law,  as  formally  request, 
ed   by  appellant 

Appellant  has  cited  in  support  of  his  prop- 
osition that  a  bill  of  exception  was  not  nec- 
essary, the  cases  of  Railway  Co.  ▼.  Brack- 
en, 180  S.  W.  285,  and  Mackey  v.  Armstrong, 
84  Tex.  159,  18  S.  W.  463. 

In  the  first  case  cited  It  does  not  affiraar 
tlvely  appear  that  the  question  was  sot  pre- 
sented by  a  bill  of  exception,  and  It  does  ap- 
pear that  there  was  no  statement  of  facta 
In  the  record.  The  court  did  not  discuss  the 
question  of  the  necessity  fox  a  bill/ of  ex- 
ception, and  wo  think  that  it  should  not  be 
assumed  that  there  was  no  bill  of  exception 
raising  the  question.  The  substance  of  the 
holding  In  that  case  is  that,  there  being  no 
statement  of  facts  in  the  record,  the  appel- 
lant was  prevented  from  properly  presenting 
its  case  on  appeal  under  the  state  of  the  facts 
and  the  issues  shown  by  the  record,  and 
constituted  reversible  error. 

In  the  Mackey  Case  the  question  of  the 
failure  of.  the  trial  judge  to  file  conclusions 
of  fact  and  law  did  not  seem  to  be  Involved. 

Appellees  rely  upon  articles  2068  and  2073, 
Revised  Statutes,  and  several  decisions, 
which  will  be  hereafter  cited. 

Article  2058  provides. as  follows: 

"Whenever,  in  the  progress  of  a  cause,  either 
party  is  dissatisfied  with  any  ruling,  opinion  or 
other  action  of  the  court,  he  may  except  thereto 
at  the  time  the  same  is  made  or  announced,  and 
at  his  request  time  shall  be  given  to  embody 
such  exception  in  a  written  bill." 

Article  2073  provides  that  the  parties  to  a 
suit  shall  be  entitled  to  30  days  after  ad- 
journment of  court  in  which  to  prepare  and 
file  a  statement  of  facts  and  bills  of  excep- 
tion, and  to  further  time  if  granted  by  the 
trial  Judge. 

The  following  authorities  are  cited  by  ap- 
pellees In  support  of  their  claim  that  In  vir- 
tue of  these  statutory  provisions  this  court 
cannot  consider  the  alleged  error  of  the 
trial  court  In  falling  to  file  conclusions  of 
fact  and  law,  unless  the  error  be  presented 
by  bill  of  exception.  Cbttula  v.  Goggan  A 
Bros.,  7T  Tex.  82,  18  S.  W.  742;   Landa  r. 


Beermann,  85  Tex.  1,  10  S/W.  866;  Jacobs 
v.  Nussbaum  ft  Scharff;  63  Tex.  Civ.  App. 
520,  183  S.  W.  485;  fiaywood  v.  Scarbte- 
ough,  102  8.  W.  460;  Insurance  Co.  v.  O'Neal, 
14  Tex.  Civ.  App.  616,  38  &  W.  62;  Far- 
mers' State  Bank  v.  Fanner,  157  S.  W.  285; 
Dunlap  v.  Broyles,  141  S.  W.  289;  Overton 
v.  Colored  Knights  of  Pythias,  173  S.  W. 
472. 

These  authorities  seem  to  support  the  con- 
tention of  appellees.  Some  of  these  cases 
were  decided  under  the  old  statute,  requiring 
both  bills  of  exception  and  conclusions  of 
fact  and  law  to  be  filed  before  adjournment 
of  the  term;  whereas,  under  the  present 
statute,  the  judge  may  file  his  conclusions 
nt  any  time  within  10  days  after  adjourn- 
ment, and  the  parties  are  given  at  least  30 
days  after  adjournment  In  which  to  file  bills 
of  exception. 

In  the  case  of  Jacobs  v.  Nussbaum,  63  Tex. 
Civ.  App.  520,  133  S.  W.  485,  Chief  Justice 
Pleasants,  speaking  for  the  Court  of  Civil 
Appeals  for  the  First  District,  fully  discuss- 
ed the  question  under  the  present  statutes, 
and  concluded  that  a  bill  of  exception  to  the 
failure  Of  the  trial  court  to  file  his  conclu- 
sions is  as  necessary  now  as  it  was  under  the 
old  law. 

In  the  case  of  Overton  v.  Colored  Knights 
of  Pythias,  173  S.  W.  472,  this  court  held 
that  where  there  was  no  bill  of  exception 
shown  In  the  record,  and  where  the  record 
failed  to  disclose  that  the  request  for  con- 
clusions was  called  to  the  attention  of  the 
trial  court,  the  matter  must  be  regarded  as 
waived. 

We  believe  the  authorities  cited  sustain  the 
contention  that  the  error  claimed  must  be 
raised  by  bill  of  exception,  or  at  least  that 
It  must  appear  In  the  record,  not  merely, 
that  the  request  for  findings  and  conclusions 
was  made,  but  also  that,  upon  failure  of 
the  trial  court  to  comply  with  the  request, 
the  appellant  has  objected  or  excepted  to 
such  failure.  It  Is  clear  that  this  is  a  mat- 
ter that  may  be  waived,  and  the  mere  re- 
quest for  findings  and  the  subsequent  failure 
of  the  judge  to  comply  therewith  does  not 
present  an  objection  or  exception  to  his  omis- 
sion or  failure;  and  we  are  of  the  opinion 
that  the  record  must  disclose,  either  by  for- 
mal bill  of  exception  or  otherwise,  that  the 
appellant  has  seasonably  complained  of  the 
trial  court's  failure  or  refusal;  otherwise 
the  matter  may  be  regarded  as  waived,  or 
the  request  withdrawn. 

We  find  nothing  In  this  record  to  show 
that  appellant  has  saved  any  character  of 
exception  or  objection  to  the  court's  omis- 
sion or  refusal  to  file  conclusions,  except  in  • 
his  assignments  of  error,  and-  for  this  rea- 
son we  think  the  assignment  should  not  be  ' 
considered. 

Furthermore,  It  would  seeiri  that  under 
rule  55  for  the  district  courts  (142 '  S,  W. 
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set),  the  matter,  mast  be  presented  by  bill  of 
exception.    This  rule  provides  that — 

"Rulings  of  th«  court  upon  applications  for 
continuance,  change  of  venue,  and  other  inci- 
dental motions,  and  upon  the  admission  or  reject 
tion  of  evidence,  and  upon  other  praoeedingt  ♦» 
the  oaae  not  embraced  in  the  ttoo  preceding 
rules,  when  sought  to  be  complained  of  as  er- 
roneous, must  he  presented  in  a  bill  of  excep- 
tion, signed  by  the  judge  and  filed  bj  the  clerk, 
or  otherwise  made  according  to  the  statute,  and 
they  will  thereby  become  a  part  of  the  record 
of  the  cause,  and  not  otherwise."    (Italics  ours). 

The  proceedings  referred  to  in  the  two 
preceding  rules,  Nos.  53  and  54,  do  not  re- 
late to  such  matters  as  the  preparation  and 
filing  of  findings  and  conclusions;  and  we 
therefore  think  that  rule  55  Is  applicable, 
and  requires  a  bill  of  exception  In  order  to 
present'  such  claimed  error. 

[2]  But  If  we  be  mistaken  in  the  views 
above  expressed,  we  think  there  is  another 
ground  upon  which  It  must  be  held  that  this 
assignment  cannot  be  sustained.  The  trial 
court  in  the  judgment  made  a  number  of 
findings  of  fact,  Including  the  finding  that  at 
the  date  ot  the  death  of  Maggie  M.  Kennedy 
she  owned  In  'her  own  right,  and  as  her 
separate  property  and  estate,  the  252-acre 
tract  In  controversy;  that  the  appellee,  Lee 
T,  Kennedy,  was  the  owner  and  entitled  to 
said  land,  subject  to  the  homestead  right  of 
appellant,  A.  B..  Kennedy,  and  that  the  latter 
was  entitled  to  the  rents  and  revenues  from 
such  tract  since  the  death  of  Maggie  M. 
Kennedy.  It  may  be  conceded  that  the  por- 
tion of  this  finding  that  Maggie  M.  Kennedy 
owned  the  land  in  her  own  right,  and  as  her 
separate  property  and  estate,  was  a  mixed 
question  ot  law  and  fact,  but  we  do  not 
think  this  would  affect  the  question.  The 
findings  made  by  the  trial  court  in  the 
judgment,  which  were  followed  up  by  Judg- 
ment In  favor  of  Lee  T.  Kennedy  for  the  252- 
acre  tract,' although  not  filed  separately  as 
findings  and  conclusions,  were  such  In  sub- 
stance, and  we  Consider  a  substantial  com- 
pliance with  the  statute  requiring  the  prep- 
aration and  filing  of  conclusions  upon  re- 
quest. It  may  be  the  trial  court  considered 
that  he  had  already  made  sufficient  find- 
ings in  the'  judgment,  and  for  that  reason 
failed  to  separately  file  conclusions,  aa  re- 
quested by  appellant;  and  ve  think  it  would 
hate  been  a  substantial  compliance  with  the 
statute.had  he,  as  his  findings  and  oonclu-: 
elons,  adopted' and  referred  to  those  Includ- 
ed In  the  judgment,  in  the  absence  of  a  re- 
quest for- more,  specific  finding?.     . 

'  I3n4]  It  has  ,been  fnequently  held  .that 
where  a  party  Is  dissatisfied  with  findings, 
or  conclusions  as  made,i  because  not ,  suffi- 
ciently fullandrdefiidte,.  he,  cannot  complain, 
unless  he  has, made  request  for  more  specific, 
findings.  The  request  for  conclusions  <  was, 
in^oj-noratod  in  the  judgment  and  this  4a  the 
only  njaee  |ta  .the-  record  jflber^the  demand 


la  shown.  In  that  very  judgment,  Itself,  la 
found  the  finding  that  the  property  In  con- 
troversy was  the  separate  property  of  Mag- 
gie M-  Kennedy.  It  was  unnecessary  for 
the  court  to  state  the  evidence  upon  which 
be  based  this  finding,  nor  the  reasons  there- 
for; and,  if  appellant  desired  a  more  spe- 
cific and  definite  finding,  and  especially  an 
express  finding  as  to  whether  the  trial  court 
discredited, and  rejected  the  testimony  of  A. 
B.  Kennedy  as  to  his  intention  in  having 
the  deed  made  to  Mrs.  Kennedy,  he  should 
have   requested   it.    . 

Being  of  the  opinion  that  the  findings 
made  by  the  court,  as  incorporated  In  the 
judgment,  were  In  substance  a  compliance 
with  the  statute,  in  the  absence  of  excep- 
tions on  objection,  we  think  appellant  can- 
not now  complain  because  same  were  not  suf- 
ficiently definite  or  complete;  nor  can  be 
complain  that  the  findings  were  not  made 
separately  and  apart  from  the  judgment.  To 
hold  otherwise  would  be  to  subordinate  sub- 
stance and  give  undue  regard  to  mere  form 
and  literalism ;  and  under  the  following  au- 
thorities we  believe  it  must  be  held  that  ap- 
pellant Is  now  precluded  from  claiming  that 
the  trial  court  did  not  find  the  facts  suffi- 
ciently or  definitely  upon  this  issue.  Tack- 
aberry  v.  Kati.  Bank,  85  Tex.  488,  22  S.  W. 
191,  299;  Reed  v.  Brewer,  90  Tex.  144,  37 
S.  W.  418 ;  Tex.  Cent  R.  Co.  v.  Fisher,  18 
Tex.  Civ.  App.  78,  48  S.  W.  584;  Diffle  v. 
Thompson,  90  8.  W.  198 ;  Caplen  v.  Cox,  42 
Tex.  Civ.  App.  297,  92  B.  W.  1048 ;  Merrtoan 
▼.  Blalack,  57  Tex.  Civ.  App.  270,  122  8.  W. 
403 ;  Capps  v.  City  of  Longvlew,  122  8.  W. 
427;  Gainesville  Water  Co.  v.  City  of  Gaines- 
ville, 57  Tex.  Civ.  App.  257,  122  8.  W.  969; 
Barton  V.'  Bodan  Lbr.  Co.,  57  Tex.  Civ.  App. 
478,  128  8.  W.  164 ;  Connor  v.  BlaisdeU  Co., 
60  8.  W.  890;  Gladys  City  Oil  Co.  v.  Right 
of  Way  Oil  Co.,  137  8.  W.  171;  Jones  v. 
Jones,  146  8.  W.  265. 

Appellees  also  assert  the  proposition  that 
where  the  record  upon  appeal  contains  a 
full  statement  of  facts,  the  cose  should  not 
be  reversed  for  the  failure  of  the  trial  court 
to  file  conclusions  of  law  and  fact ;  and  cite 
authorities  which  seem  to  support  the  prop- 
osition. 

We  are  not  prepared,  however,  to  apply 
this  rule  In  this  case.  We  are  by  no  means 
certain  that  it  does  not  appear  that  appel- 
lant was  probably  prevented  from  properly 
presenting  his  case  on  appeal  by  reason  of 
the  failure  of  the  trial  court  to  file  conclu- 
sions of  fact  and  law;  and,  had  appellant 
saved  an  exception  tosuch  failure  by  a  prop- 
er bill,  or  if  the  record ,  showed  that  he  sea- 
sonably .  objected  to  .such  failure,  and  if  he 
had  requested  more  specific;  findings,. It  may 
be  that. this  case  would. have  to  be  revers- 
ed. .  At  all  events,  we,  are  unwilling  to  place 
our  decision  upon  the  mere  ground  that  the 
record  contains  a  .  full  statement  of  -  facts. 
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and  thdt'it  floeft'not' {Jppeair  tKBff  hppejiaiat 
was  probably  prevented  .from  prdperly  pre- 
senting bis  case  on  appeal  by  reason  of  the 
court's  failure  to  'f^  his:  conclusions. 

For  the  reasons  aboye  Indicated,. the  first 
assignment  of,  error  is  overruled. 
.  There,  Is  no.  second  assignment  of  error 
la  appellant's  brief,  but  the  third,  fourth, 
and  fifth  assignments  subtanttally  'pvesent 
the  prepositions  that  tb»  court'  erred  In  ren- 
dering judgment  for  Lee  T.  Kennedy  and 
against  appellant  for r  the  252-acre  'tract  of 
land,  because  the  uncontradicted  evidence 
shows  that,  while  Maggie  M.  Kennedy  was 
named  as' grantee  in  the  deed, '  It  further 
appears  that  the  land  was  paid  for  by  ap- 
pellant out  of  his  separate  means,  and  that 
there  was  no  Intention  on  his  part  to  make 
a  gift  to  his  wife,  and  under  the  facts  .the 
land  became  the  separate  property  of  ap- 
pellant; and,  If  not  bis  separate  property, 
It  became  community)  property.  . 

[■J]  It  is  conceded  by  appellant  that  where 
land  Is  purchased  .by  ■  the  husband  with  his 
separate  funds,  and  the  deed  to  the  landte 
taken  in  the  name  of  the  wife,  a  prima  fade 
presumption  arises  that  he  Intended  to'  make 
a  gift  of  the  land  to  his  wife,  and  that  be- 
cause of  such  presumption  the  land  would  be 
held  to  be  the  separate  property  of  'the  wife' 
In  the  absence  of  evidence  showing  that  such, 
was  not  the  intention  of  the  husband.  But  it 
Is  claimed  by  appellant,  and  it  may  be  con- 
ceded, that  in  such  case  the  presumption  may' 
be  overcome  by  competent  proof,  and  where; 
It  is  shown  that  the  husband's  intension,  was' 
not  to  make  a  gift- tn  the  wife,  the  property 
will  be, held  to  be.  fete  separate  property.. 

In  both  briefs  the  >  following  authorities 
are  cited  in  support  of  these  propositions: 
PaTker  v;  Chance,  11  Tex.  51$;  Houston  v. 
Curl,  8  Tex.  242,  58'  Am.  Dec.  110;  Smith  v. 
Strahan,  16  Tex.  315;  67  Am.  Dec.  622;  s. 
c.,  25  Tex.  103;  Higglns  v.  Johnson's  Heirs, 
20  Tex.  389,  70  Am.  Dec.  394;  Branch  v. 
Makelg,  0  Tex.  Civ.  App.  399,  28  S,  W.  1050; 
Kahn  v.  Kahn,  94  Tex.  114,  58  S.  W.  825. 

[«, 7}  Upon  the  triaj,  the  appellant.  A.  B. 
Kennedy,,  testified  that  the  land  was  paid, 
for  out  pf  his  separate  .funds,  and  there- was1 
no  evidence  to  the  contrary.  -There  were, 
circumstances  strongly  tending  to  support 
his  testimony:  Appellant,  also,  ■with  equal 
posUlveness,  testified  that  he  did  not  intend 
that  the  property  should  be  a  gift  to  his 
wife1.  -It  must'  be  conceded  that  had  'the  trial 
court  accepted  his  testimony  as  establishing 
that  there  was  no  intention  to  matte  a  gift, 
the  land  must  have  been  held  to  have  been 
the  separate  property  of  appellant.  There 
are'  a  few  Circumstances  in  the  record  tend- 
ing to  contradict  his  testimony  on  this  point ; 
but,  In  our  view  of  the  matter,  it  may  be| 
assumed  that  <jhe  testimony  of  appellant  was 
uncontradicted,  and  yet  it  does  not  follow 
that  the  trial  court  was  required  to  give  such 
weight  or  credit-  to  the  testimony  of  appel- 


lant as  would  overcome  'the1  presumption  that 
'it  was  the  separate  property  of  Mrs.  Kenne- 
dy. Both  counsel  for  appellant  and  for  ap- 
pellees 'agree  that  there  is  'but,  one  reason- 
able '  explanation  for  the  Judgment  of  the 
trial  court,  and  that  is  that  he  found  the 
fact  to  be  against  appellant  with  reference 
to  his  Intention  |  and  appellant  asserts  that 
the  "only  theory  that  can  sustain  the  Judg- 
ment is  that  the  trial  court  arbitrarily 
found  part  of  bis  testimony  to  be  true  (as 
to  source  of  purchase  money),  and  without 
cause  disregarded  bis  equally  credible  tes- 
timony  (as   to  Intention).". 

It  was  the  exclusive  province  of  the'  trial 
court  to  pass  upon  the  credibility  of  the  wit- 
nesses and  the  weight  to  be,  given  the^r,, tes- 
timony; and,  If  the  trial  court  chose  to  ac- 
cept his  testimony  as  tethj»  source  of  pay- 
ment for  the  land,  but  disregarded  it  on  the 
Question  of  Intention,  It  was. bis  privilege. 
The  record  discloses  that  there  were  circum- 
stances ,ln,  evidence  (tending  strongly  .to  sup- 
port his  testimony  that  his.  means  paid  fox 
the  land,  and  nothing  to  show  the  contrary. 
Upon  the  question  of  intention,  th4  only 
positive  testimony  was  that  of  appellant  to 
the  effect  that  he  did  hot  Intend  to  make  a 
gift  to  bis  wife;'  but  we  think  there  were 
circumstances  proven  on  the  trial  tending 
to  contradict  this  evidence.  Even  If  appel- 
lant's testimony  -fetood  unchallenged,  the 
trial  court  bad  the  right  to  reject  lt(  If  he 
did  not  believe  the  same.  If  he  so  conclud- 
ed, based  upon  the  interest  of  the  witness, 
or  upon  the'  fact  that  .his  wife  was  dead  at 
tjfie  time  of  the  trial  and  could  not  contra- 
dict his  testimony,  or  from  his  manner  of 
testifying,,  or  upon  any  other  proper  consid- 
eration, this  was  within  the  sound  discre- 
tion committed,  to  him,  and  his  decision  is 
not  to  be  disturbed  without  cause. 

'  Our  Supreme  Court,  In  the  case  of  Railway 
v,  Runnells,  92  Tex.  307,  47  S.  W.  972,  spates 
the  laV  as  follows : 

"It  is  the  province  of  the  jury  to  pass  upon 
the  credibility  of'  the  witnesses,  and  they  may 
disregard  the  testimony  of  a  witness  who  has 
neither  been  impeached  nor  contradicted,  .  if 
they  believe  his  statements  to 'be  untrue  from 
his  .manner  of  testifying,  prejudice  exhibited 
toward  the  opposite  party,  or  .his  interest  in 
the  result  of  the  litigation,  or  other  things  in- 
dicating that  the  evidence  is  not  reliable."  ' 

in  the  case  of  Jones  v.  Jones,  146  S.  W. 
265,  it  is  held  that  It  is  the  privilege  of  the 
trial  judge  to  disregard  the  uncontradicted 
evidence  of  a 'Witness  who.  is  the  arily*  wit- 
ness to  the  transaction,  and  that  If  a  find- 
ing to  .such  effect  should  be  made,  It,  would 
be  binding  upon  the  appellate  court;  «uid 
authorities '  are  cited  in  support  thereof! 

Believing  that  .the  trial  court,,  in  bis.  sound 
discretion,  had  the,  right,  to  conclude,  if  he 
did  so,  that  the  presumption. in  favor  .of  a 
gift  to  Mrs.  Kennedy  had  not  -been  overcome 
by  other  testimony,  we  canndt  say  that  the 
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Judgment  was  erroneous  for  this  reason, 
even  though  the  positive  testimony  of.  ap- 
pellant was  not  contradicted  by  the  direct 
testimony  of  any  other  witness;  It  follows 
that  the. third,  fourth,  and  fifth  assignments 
of  error  must  be  overruled. 

The  above  are  all  the  questions  presented 
by  the  record,  and,  being  of  the  opinion  that 
no  reversible  error  has  been  shown,  the  case 
Is  affirmed. 

Affirmed* 


THOMPSON  et  al.  v.  DODGE  et  aL 
(No.  6170.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Feb.  19,  1919.    Rehearing  Denied 

March  26, 1919.) 

1.  Cbbtioraei  <s=>62  —  Consolidation  of 
Whits. 
The  district  court  did  not  err  in  consolidat- 
ing writs  of  certiorari  to  review  orders  of  the 
county  court  appointing  an  administrator  to 
collect  inheritance  tax,  approving  the  contract 
,  between  the  administrator  and  the  attorney  for 
the  estate,  ordering  sale  of  a  small  part  of  the 
land  belonging  to  the  estate  to  pay  the  attor- 
ney's retaining  fee,  etc 

8.  Appeal  and  Ebbob  <8=»761— Bbiefs— Cita- 
.  ;Tioif  or  Authorities— Hula  op  Coubt. 

The'  statement  of  the  brief  that  authorities 
will  be  found  "in  argument  under  separate 
cover"  is  not  in  compliance  with  Rules  of  the 
Courts  of  Civil  Appeals,  No.  36  (142  S.  W. 
xiii),  requiring  the  authorities  to  be  annexed  to 
each' proposition  with  its  statement  and  at  the 
end  of  it  a  reference  simply  to  the  authorities  re-  > 
lied  on,  if  any,  in  support  of  it,  giving  the  or- 
der in  which  they  should  be  cited. 

3.  Appeal  and  Ebbob  «=»742(3)  —  Assign- 
ment op  Ebbob  —  Statement  —  Rules  of 
Coubt. 

Statement  of  assignment  of  error  that  the 
court  erred  in  refusing  to  give  a  decision  "upon 
the  several  demurrers  set  out  in  the  several  an- 
swers of  defendants,  filed  in  each  of  said  caus- 
es," giving  the  numbers,  "and  in  ruling  that  all 
such  demurrers  had  been  waived,"  is  not  in 
compliance  with  the  rules  of  the  Courts  of 
Civil  Appeals,  being  merely  a  reference  to  the 
record  and  other  parts  of  the  brief. 

4.  Appeal  and  Ebbob  <9=»742(2)  —  Assign- 
ments  ON    DIFFERENT   SUBJECTS— GBOUPING 

— Absence  of  Pbopositions  ob  Statements. 
Assignments   of   error  which    are   grouped, 
though  they  are  on  different  subjects,  none  be- 
ing followed  by  a  proposition  or  a  statement, 
will  not  be  considered. 

6.  Appeal  and   Ebbob  «=»742(1)  —  Assign- 
ments   of    Ebbob  —  Statement  —  Insuffi- 
ciency. 
Statement,  supporting  assignment  of  error, 
which  vaguely  referred  to  other  parts  of  the 
Voluminous  brief  and  the  record,  did  not  com- 


ply with  tit*-  ruhjs  of,  the. Courts  of  Civil  Ap- 
peals as  to  such  statements. 

6.  Appeal  and  EbboS  *=»742(6)  —  Assign- 
ments of  Ebbob— Absence  of  Statement. 

Assignments  of  error  complaining  that  some 
undisclosed  paragraph,  from  a  given  number  to 
a  given  number,  inclusive,  found  in  a  motion  for 
the  eourt  to  file  conclusions  of  fact,  had  been 
ignored  by  the  court,  none  of  them  being  fal- 
lowed by  a  statement,  cannot  be  considered. 

7.  Taxation  «=>859a>— Inheritance  Taxes 
—Appointment  of  Administrator—  Stat- 
utes—CONSTITUTIONALITY. 

Rev.  St  arts.  7487-7602,  providing  for  the 

collection  of  inheritance  taxes,  and  appointment 
of  an  administrator  for  that  purpose  and  to 
act  generally,  if  no  application  for  letters  tes- 
tamentary or  of  administration  shall  be  made, 
are  constitutional 

8.  Executors  and  Administrates  «=>22(1) 
—Appointment  to  Collect  Tax  and  fob 
All  Purposes. 

Under  Rev.  St  arts.  7487-7502,  providing 
for  collection  of  inheritance  taxes,  the  county 
judge  has  authority  to  appoint  a  permanent  ad- 
ministrator of  the  estate  of  a  decedent,  who 
has  •  authority  to  administer  the  estate,  and, 
among  other  things,  to  collect,  the  inheritance 
tax,   and   not  merely  .  a  special  administrator. 

9.  Executors  and  Administrators  €=>G7— 
'  Administrator  to   Collect   Inheritance 

Tax— Contbact  with  Attobnet— Invalidi- 
ty.       • 

Despite  Rev.  St  arts.  7487-7502,  providing 
for  collection  of  inheritance  taxes  and  appoint- 
ment of  administrator  for  that  purpose,  and 
articles  8628,  3624%  as  to  allowance  of  reason- 
able, attorneys'  fees  to  executors  and  adminis- 
trators,' county  judge  held  unauthorised  to  ap- 
prove contract  between  administrator  to  col- 
lect inheritance  tax  on-  estate  of  decedent  in 
another  state,  and  an  attorney,  which  contract 
was  fraudulent  and  unconscionable  as  calling 
for  such  payments  to  attorney  by  way  of  re- 
tainer and  for  services  as  would  exploit  estate 
for  his  benefit- 

10.  Wills  «=»24tf  — Probate  — Compliance 
with  Statute. 

Where  the  requirements  of  Rev.  St  art 
3276,  in  relation  to  application  for  probate  of  a 
foreign  will,  were  met  the  will  was  entitled  to 
probate,  and  the  county  judge  had  no  power  or 
authority  to  deny  it  , 

11.  Wills  «=»245— Probate—  Right  to  Con- 
test— Cbeditob— "Person  Interested." 

No  one  is  entitled  to  contest  probate  of  will 
of  a  resident  of  another  state  under  Rev.  St 
art  7875,  except  a  "person  interested"  there- 
in, that  is,  one  who  either  absolutely  or  con- 
tingently is  entitled  to  share  in  the  estate,  so 
that  a  creditor  of  testator  is  not  included. 

[Ed.  Note:— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Person  Interest- 
ed.] 
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12.  EXECTJTOBS  AND  ADVMrtStBATOBa  <6=>324, 

367— Adhinistbatob's  Sals  of  Land— VoId 

Character—  Statutes. 
Sale  of  decedent's  land  by  administrator  ap- 
pointed to  collect  Inheritance-  taxes  pursuant  to 
Be?.  St  arts.  7487-7502v  though  approved  by 
-county  judge,  proceeds  having  been  largely  need 
to  pay  an  attorney  for.  the.  estate  employed,  by 
contract  void  as  unconscionable  and  in  exploita- 
tion of  the  estate,  held  yoid;  no  attention  hav- 
ing been  paid  to  article  7494,  requiring  pre- 
vious ascertainment  of  amount  of  tax,  and  the 
sale  having  been  sought  improperly  under  ar- 
ticles 3488,  8490. 

13.  Executors  and  Administbatobs  $=9518 
(4)— Foreign  Decedent— Right  of  Execu- 
tors—Statute. 

A  party  in  Texas  could  not,  unknown  to 
executors  under  the  Will  of  an  Iowa  decedent, 
have  the  will  of  such  decedent  probated,  and 
afterwards  prohibit  the  executors  from  ad- 
ministering the  estate  in  Texas  because  more 
than  20  days  elapsed  after  the  probate  before 
they  sought  to  qualify  under  Rev.  St.  art.  3278. 

Appeal  from  District  Court,  Real  County; 
Hon.  R.  H.  Burney,  Judge. 

Writs  of  certiorari  by  D.  D.  Thompson  and 
others  against  N.  P.  Dodge,  Jr.,  and  another. 
From  a  judgment  for  respondents  In  con- 
solidated case,  petitioners  appeal.    Affirmed. 

C.  I*  Bass,  of  Houston,  and  E.  F.  Vander- 
bilt,  of  Leakey,  for  appellants. 

W.  D.  Love,  of  Uvalde,  and  Denman,  Frank- 
lin &  McGown,  of  San  Antonio,  for  appellees. 

FLY,  &'  J.  This  appeal  Is  from  the  judg- 
ment of  the  district  court  of  Real  county  In  a 
consolidated,  case,  consisting  of  four  certio- 
rari cases  from  the  county  court,  prosecuted 
by  D.  D.  Thompson,  county  judge  of  Real 
county,  C.  L.  Bass,  B.  F.  O'Bryant,  Mrs. 
Claudia  Payne,  J.  D.  Smith,  and  T.  A.  Young- 
blood,  individually  and  as  administrator  of 
the  estate  of  Grenvllle  M.  Dodge,  deceased; 
the  appellees  being  N.  P.  Dodge  and  Grenvllle 
D.  Montgomery.  The  writs  of  certiorari  were 
obtained  to  secure'  a  review  of  the  orders  of 
the  county  courtl  appointing  Toungblood 
administrator,  approving  a  contract  between 
Bass  and  Toungblood,  ordering  the  sale  of 
ten  sections  of  land  belonging  to  the  Dodge 
estate  and  confirmation  of  the  same,  and  an 
order  refusing  a  probate  of  the  will  of  G.  M. 
Dodge,  deceased,  and  to  appoint  the  executors 
named  in  the  will.  The  writs  were  consoli- 
dated and  tried  as  one  case,  the  same  being 
withdrawn  from  the  jury,  and  the  court 
ordered  that  the  will  of  G.  M.  bodge  be  pro- 
bated and  N.  P.  Dodge  and  Grenvllle  D. 
Montgomery  be  appointed  executors;'  that 
the  administration  of  the  estate  be  set  aside 
and  the  same  be  placed  in  the  hands 'of  the 
executors;  that  the  contract  between  Bass 
and  Toungblood  be  set  aside  as  illegal,  void, 
and  opposed  to  public,  policy ;    and  that  'the 


order  of  the  county  .court  directing  the  sate 
of  ten  sections  of  ta?»&,  together  with  the 
order  approving  the  sale,  be  declared  null 
and  void  and  the  saxo*  set  aside. 

The  uaeontroverted  facta  justify  the  fol- 
lowing conclusions:  •■    • 

Grenvllle  M.  Dodge  died  on  or  about  Janu- 
ary S,  1916,  in  the  state  of  Iowa,  leaving  a 
will  disposing  of  his  property  and  appointing 
as  trustees  or  executors,  N.  P.  Dodge,  Jr., 
and  Frank  S.  Pusey,  and  providing  that  Gren- 
vllle* D.  Montgomery  should  act  If  either  of 
those  named  did  not  act.  Pusey.  declined  to 
act,  and  Montgomery  ^and  Dodge  qualified  aft- 
er the  will  had  been  duly  probated  in  Iowa. 
The  testator  left  as  a  part  of  his  estate 
46,000  acres  of  land  In  Real  county  as  well 
as  lands  in  other  counties  of  Texas.  On 
April  17,  1917,  Upon  the  suggestion  of  B.  P. 
Vanderbllt,  county  attorney  of  Real  county, 
D.  D.  Thompson,  county  judge,  appointed  T. 
A.  Toungblood  temporary  administrator,  of 
the  Dodge  estate,  reciting  in  toe  order  that 
Dodge  had  left  a  will  which  was  probated  in 
Iowa.  No  Inventory  or  appraisement  was 
filed  by  the  temporary  administrator.  On 
May  7,  1917,  the  county  judge,  upon  his  own 
motion,  according  to  his  statement,  appointed 
T.  A.  Toungblood  permanent  administrator  of 
the  Dodge  estate,  reciting  that  the  appoint- 
ment was  made  under  the  law  relating  to  In- 
heritance taxes ;  the  bond  of  the  administra- 
tor being  placed  at  $1,000.  On  that  same  day 
Toungblood  presented  to  the  court  a  written 
^contract  which  he  had  entered  into  with  O.  L. 
Bass,  in  terms,  as  follows: 

"State  of  Texas,  County  of  ReaL 
"Know  all  men  by  these  presents  that: 
"I.  Whereas,  the  undersigned  T.  A  Young- 
blood  has  heretofore  qualified  as  administrator 
of  estate  of  Grenville  M.  Dodge,  deceased,  under 
appointment  of  the  county  judge  of  said  county 
in  administration  proceedings  on  said  estate  in 
cause  No.  11  in  said  court,  as  is  evidenced  by 
letters  of  administration  on  said  estate  hereto- 
fore issued  to  said  T.  A  Youngblood ;   and, 

"II.  Whereas  it  was  necessary  for  said 
Toungblood  to  have  services  of  an  attorney  to 
represent  him  in  invoking  the  jurisdiction  of 
said  county  court  over  said  estate  and  in  ap- 
pointing said  Toungblood,  and  by  reason  there- 
of said  Toungblood  employed  C.  L.  Bass,  an  at- 
torney at  law,  in  making  said  jurisdiction  of 
said  county  court;  and, 

"IIL  Whereas,  in  the  order  of  said  county 
court  appointing  said  Toungblood,  he  is  re- 
quired to  contract  for  services  of  an  attorney 
at  law  to  represent  said  administrator  and  his 
successors  in  all  litigation  and  other  matters 
relative  to  said  estate,  and  it  is  recited  that 
such  contract  shall  become  binding  on  said  es- 
tate when  reported  by  said  administrator  to 
and  approved' by  said  county  court;  and  in 
pursuance  of  said  requirement,  said  Toungblood 
has  contracted  with  said  C  L.  Bass  for  his 
legal  services  in  terms  herein  set  forth. 

"IV.  The  undersigned  T.  A.  Toungblood  aa 
administrator  of  and  on  behalf  of  said  estate 
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as  firs£  party  and  C,,.J+  BuB^wot^  party, 
by,  l-c'asoir  of  the  offer  of  flrst  party  to  second 
'party,  a's  sei;  out'Wttie"  preWises  and  the  a'd- 
ceptan'ee  theiredf 'by'  second'  party;  have  agreed 
upon  the  terms 'evidensW  herein.  •  ■''''• 

*£.  In  oerisiaeration  of  Uegal  services  fcereto- 
fore  and  hereafter  to  be  .  rendered  toy :  aeooad 
parts  to  first  party,  and  -hte  -suiMessBrs,  in  said 
.administration  proceedings.  i»i  all  litigation  and 
•Qfher,  matters  relative  to.  aaid  Testate,  there.  ft)*)1 
'he.  pajW  tftgejorij  party, ,as.j|ndf  when  fm  &- 
"  vei^tprj?  and  .appraisement  ,6f  salup  of  jjaioj^es- 
tate  is  approved  by'  said  county'  courtj'  a  sum 
of  money,,  as  a're^ainer,  diit'of  jjaid  estate  eiual 
"to 'five'  per1  cent.  (5#j)  'bf"aaitf  'apirtft^sea  'value. 
'  "B.  And'  fifrther,1  there' 8*411  be  *ai«  «>■ sec- 
ond' ■par-ty-'a*  add  when  se*dna  pak«r'n»*y  Ke- 
'gln'  performing  "swricas  'tor  isaid  Jestate'in  ahy 
'Contested  ■  legal  ipraaeedHm .in,. op.  outs  of1  «ny 
,oourt  ^herein;. any  matter  Rvalue, [iSiAqvgbt^tP 
be  reccyer^  either,  directljf^  u^dj^ecfftr.jbjr.er 
|r9m,{Baid,estat^— &  sum.  of  money  e<jual  to  ,tqn 
'^'r'qent,.'fw.?S).  of  the  valuation  that  is  c^itryad 
|?or  said 'estate  in' said  contested  legal  'pfoceed- 
"lhg.      •  --••■•  '        •  • 

■"'•"C'Aria  fn  aBfliHoti,  there  shall  he  paid  to 
:se<tor*l  party,  If  ana"- when  said  estate  prevails 
finv/saadnctmte«st?d/:lesal  -jjrooeedings, 'a  sum"df 
; money  equal'  «►  said  sum.  of  money  •  payable  to 
,  second  party  .under)  subparagraph  B,  .pf  this 
paragraph  jy.  ..»....,.  ,,•■ 
,  "D.  'And. for  any  other  services  of  second,  par- 
ty to.  said  estate,  there  shall  be  paid  out'  of  'sajd 
"estate  to;  sec6nd  party  such  sum  or  sums,  of 
"moaey,  in  addition  to  that  provided'  for  in  sub- 
paragraph A  of  this  paragraph  IV; '  as  shall  be 
reasonable';"  same'  to"  be  payable  as  arid  when 
such  service  has" been:  performed. 
.  .'  '*&..  And'  turther,  fan  the  period  during  which 
payment  to  second  party  :of  any  of  said  sums,  of 
money  may  be  delayed,  there  shall  be  paid  to 
second  party  out:  of  'said  estate  ititerest  thereon 
at  the  rate  of  six  per  cent  <«%)  per  annum  on 
any  such  sum.  '  "   •' 

"V.  If  after  second  party  begins :  performing 
services  of  any.  kind'  for  which  second  party 
may  be  entitled  to  compensation  according  to 
terms  in  paragraph  IV  hereof  any  one  should 
contest  in  any  court  such  compensation  and 
fail  to  reduce  saro*,  there  then  shall  become 
due  and  paid  out  of  said  estate  to  second  par- 
ty, all  expenses  necessarily  incurred  by  sec- 
ond party  in  guah  contest,  and  a  sum  of  money, 
equal  to  one-fourth  {%)  of.  the  amount  of  said 
compensation,  to-  compensate  second  party  for 
the  time  and  labor  of  himself  and  others  as- 
sisting second  party  in  the  contest,  and  for  any 
delay  in  making. payment  to  second  party  under 
terms  of  this  paragraphs,  there  shall  be  added 
interest  thereon  at  sate  of  six  per  cent.  (&%) 
per  annum.  . 

"VL  T.  A.  Yeungblood  is  loot  and  shall  not 
be.  in  any  wise  personally  obligated  in  any  wise 
under  the  terms  of  this  instrument. 
-  "VII.  A»i  recited  in  paragraph'  III  hereof,  the 
terras  of  this  instrument  shall  become  binding 
upon  said  estate  when  this  .contract  is  reported 
to  and  approved,  by  an  order  of  said  county 
court 

"la  testimony  whereof,  witness  the  respective 
hands  of  first  party  and  of  second  party  on  this 
the  7th'  day  of  May,  1917,  to  two  original  copies 
hereof.'  T.  'iA.:  Younghlood,  as  administrator 
of  and  on  Behalf  of  said.  Estate  of  Orenville  M. 


Dodge*  Deceased,  flust  Party.,  0. 1*3888,  See- 

6pd  party.".'  ;(  ...    ^P.  ./,;.. 

.^The  county  Judge,,  not  *uly  formally  ap- 
proved that  contract  tout  recited  that  he 
,was.  furthermore'  of  the.  opinion  that  the 
'teems?'. sure,  reasonable  and  are  nweeuaary  for 
the1  protertloii  of  said  estate.  'At  Ho  time  did 
if  appear  tihat  there  Were  any  debts  due  by 
"trie  fWdge  estate;  Xoijngblood  qualified  as 
psernfftjieiit  administrator  qn  May  7, 1917.  On 
.July  I$'1J|17,  In  vacation,  the  county  judge 
appointed  appraisers,  and  en,,  same  day  a 
,ljst  of  lands  containing  46,000  acres,  valued 
'at  "5250,000,  wa$ '  died' ,Dy' two  of  the  apprais- 
ers and 'approved  by  the  county,  Judge.  On 
July  17,  1917,  a. I*., Bass. .filed '.pat  Young- 
blood  an  app llcation;  for.  an  order  to  Insti- 
tute suit  to  secure  a  >  construction  of  the  wm 
of  Granville  M.  Dodge,- and  em  same  date- (he 
order  was  granted  by  the  eonrrty  Judge,  D. 
D.  Thompson.  On  October  1,  1917,' Young- 
blood  "filed  an  application  to  sell1  ben  sections 
of  land  situated  in  Real  county,  reciting  that 
the  sale'  was  necessary  to  pay  .'certain  local 
claims  against  the 'estate,  among  the  num- 
[bar  .inheritance  taxes  and  a  fee'of  $12,500 
due  Bass,  under  the  terms'  of  the  contract 
approved'  by  the  court,  being  0  per  cent  of 
the  appraised  value  ot  (he testate,  .and  also 
Incidental  expenses  of  $1,000  for  .procuring 
evl'derice  and  the  construction  of  the  will,  and 
$1,500  commissions  for  the  administrator  and 
$500  for  costs.  ,The^  order  was  granted,  and 
the  land  was  sold  and  sale  confirmed  by 
the  _  county  court  Out  pf.  the .  proceeds, 
|9;000  was'  paid  to  Bass  and  $100  for  costs. 
On  September  i5, 1917,  N.  P  Dodge,  Jr.,  one 
of  the  executors  under  the'  wDl  of  G.  M. 
Dodge,  filed  an  application  to  probate,  the 
wil),  which  application  was  contested  by 
Youngblpod,  through  his  attorneys,  C.  I* 
Bass  and  Vanderbilt  &  "Wright,  on  the  ground 
of  fraud.  Probate  of  the  will  was  denied 
We  conclude  that  the(  findings  of  fact  of  the 
trial  judge  are  correct". 

Appellants  have  filed  in  this  court  a  brief 
containing  233  printed  pages,  presenting  for 
consideration  1S8  assignments  of  error,  al- 
though there  cannot  legitimately  arise  more 
than  half  a  dozen  Issues.  The  material  issues 
in  (he  case  will  be  considered  and  the.  views 
of  this  court  thereon  fully .  presented. 

[1,2]  The  first  75  assignments  attack  the 
jurisdiction  of.  the  district .  court  and  the 
writs  of  certiorari,  as  well  as  the  order  con- 
solidating the  matters  presented  by  the  writs 
of  .certiorari,  There  Is  no  merit  in  any  of 
the  assignments,.  The  writs  of'  certiorari 
were  properly  prepared,. the  bonds  were  valid, 
and  the  court  did  not  err  in  overruling  the 
pleas  to.  the  jurisdiction  of  the  district  court 
The  court  did  not  err  in  consolidating  the 
different  writs  of  error  and  trying  all  the 
Issues  at  one  time.  .  No  authority  is  offered 
in  the  brief  for  the  proposition  reiterated 
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again  and  again  that  It  rendered  the  writs 
Of  certiorari  Invalid  beca.use  each  order  ot 
the  county  court  was  not  specified.  The 
statute  (article  733,  Rev.  Sta^s.)  says: 

"Any  person  interested  in. the  estate  of  a 
decedent  or  ward  may.  b*ve  the  proceedings  of 
the  county  court  revised  and' corrected  at  any 
time  within  two  years  after  such  proceedings 
were  had." 

Not  only  are  np  authorities  offered  to  sus- 
tain the  assignments  mentioned, '  but  there 
is  not  an  authority  cited  anywhere  In  the 
brief.  The  statement  that  authorities  will 
be  found  "In  argument  under  separate;  cover" 
is  hot.  In  compliance,  with  Rule  36  (142  S. 
W.  xlll),  which  requires  the  authorities  to 
be  "annexed  to  each  proposition,  with'  ltj 
Statement,'  and  at  the  end  of  It,  a  reference 
pimply  to  "the  authorities  relied  on,  if  any; 
in  support  of  it,"  giving  the  order  to  which 
they  should  be  cited.  '.'  ' 

[S]  The  eightieth  assignment  of  error  as- 
saib>  the  action  of  the  court!  In  refusing  to 
give  a  decision  "upon  the  several  demurrers 
set  out  In  the  several  answers'  of  defend* 
ants!' filed  to' each] of  said  causes,  Nbs.  58, 
61,  62,  63  anil  67,  and  in  ruling  that  ail  such 
demurrers  had  been  waived."  'What  the  de- 
murrers were  Is  not  disclosed'  hi  the  assign- 
ment. The  statement  Is  not  to  'compliance 
with  the  rules,  merely  being  a  reference  to  the 
record  and  other  parts  of  the  brief.  Nothing 
appears  to  the  brief  upon  which  to  base  any 
opinion  as  the  claims  of  the  assignment. 
'  [4]  Assignments  of  error  from  81  to  11©, 
Inclusive,  are  grouped,  although  on' different 
subjects,'  and  done  of  them  Is  followed  by  a 
proposition  or  a  'statement.  They  will  not 
be  considered.  ' 

ESI  Assignment  111  complains  that —    ' 

"The  court  erred  in  his  conclusions  of  fact 
by  failing  to  find  upon  paragraph  1  of  defend- 
ants' motion  for  the  court  to  find  and  file  con- 
clusions of  fact  and  law." 

What  paragraph  1  referred  to  Is  not  dis- 
closed by  assignment  or  statement.  The  lat- 
ter utterly  falls  to  comply  with  the  rules 
as  to  such  statements.  Vague  references  to 
other  parts  of  the  voluminous  brief  and  the 
record  do  not  meet  the  requirements.  The 
assignment  is  overruled. 

[(]  Assignments  of  error  from  112  to  121, 
inclusive,  are  like  unto  assignment  111,  each 
one  complaining  that  some  undisclosed  para- 
graph from  Nos.  2  to  16,  Inclusive,  found  In  a 
motion  for  the  court  to  file  conclusions  of 
fact,  had  been  Ignored  by  the, court.  None  of 
them  Is  followed  by  a  statement,  and  they 
cannot  be  considered. 

Assignments  di  error'  from  122  to  132  com- 
plain of  the  failure  of  the  court  to  file  con- 
clusions of  law  on  paragraphs  In  a  motion, 
numbered  from  1  to  16,  Inclusive:  What  the 
paragraphs  consisted  of  Is  not  disclosed  to 


assignments,  and  there  are  no  statements  as 
required  by  the  rules. 
U,  t]  It  is  provided  to  article  7491  that— 

"If  within  three  months  after  the  death  of  a 
decedent  leaving-  property  subject  to  taxation 
under  this  ohapter,  no  application  for  letters 
testamentary  or  of  administration  shall  be  made, 
it  shall  be  the  duty  of  the  county  court  to  apt 
point  an  administrator/,' 


That  law  watf  amended  to  1917,  the  amend- 
ment taking  eBect  about  June  20,  1917  {Acts 
35th  Leg.  c.  116  {Vernon's  Ann.  OIv.  St.  Supp. 
1918,  art.  74911),  about  six  weeks  after  th« 
county  court'  made  Youngblood  permanent 
administrator.  The  amendment  was  ap- 
proved by  the  Governor  on  March  80,  1917, 
becoming  effective  90  days  after  adjourn- 
ment on  March  21,  1917.  The  administra- 
tion fa  this  case  must  perforce  be  considered 
under  the  old  Statute.  '  ''    '" 

It  has  been  heretofore  held  hy  this' court, 
to  tlils  case,  that  the  statute  Of  1907,  art*- 
cles  7487'  to|7502,  inclusive,  which  provide  for 
the  collection'  of  inheritance  taxes;  Is  cohsti- 
tional,  and  we  adhere  ,fo  that  opinion,  al- 
though a' writ:  of  error  bas  been  granted  to 
{he  case  by  the  Supreme 'Oourt  Dodge  v. 
Toungblood,  202  S".  W.  J16l '  We  have  been 
Informed  that  the  writ  was  granted  on  the 
ground  that  the  administration  to  collect  an 
inheritance  tax  Is  a  special,  and  not  a  gen- 
eral, administration  of  the  estate.  If  only 
a  special  administration  is  intended,  we  fail 
to  understand  article  7500,  which  provides 
that  "whenever  any  debts  shall  be  proven 
against  the  estate"  certain  things  shall  be 
done.  What  would  an  administrator  appoint- 
ed to  collect  Inheritance  taxes  and  that  alone 
have  to  do  with  debts  against  the  estate? 
There  are  other  acts  required  of  the  admin- 
istrator consistent  only  with  the  exercise 
of  the  powers  of  a  general  administrator.  In 
fact,  the  administrator  appointed  under  the 
terms  of  article  7491  Is  put  in  the  same  class 
with  the  executor  or  trustee  appointed  by 
the  will  or  the  general  administrator  ap- 
pointed under  the  general  law  of  adminis- 
tration, and  each  one  is  clothed  with  the 
same  powers.  The  general  law  must  be  re- 
ferred to  in  order  to  carry  out  the  adminis- 
tration, for  no  provision  is  made  for  the 
bond  and  affidavit  of  the  administrator, 
which  it  would  seem  are  absolutely  neces- 
sary, and  no  method  of  procedure  given  In 
regard  to  conducting  and  winding  up  the 
estate.  Evidently  the  Legislature  contem- 
plated an  administration  as  directed  by  the 
general  statute,  and  there  can  .be  no  due 
administration  of  justice  under  the  Inherit- 
ance tax  law  without  the  aid  of  the  general 
administration  law.  That  the  administration 
is  one  independent  of  general  administration 
would  be  the  strongest  argument  against  the 
constitutionality  of  the  law  creating  It  aad 
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we  see  no  reason  In  sustaining  any  such  argu- 
ment and  destroying  a  salutary  law. 

[(]  We  are  of  opinion  that  the  Inheritance 
tax  law  1b  constitutional,  as  held  in  our  for- 
mer opinion,  and  that  the  county  Judge  had 
the  authority  under  the  law  to  appoint  a 
permanent  administrator  of  the  estate  of  de- 
cedent, and  that  he  has  the  authority  to  ad- 
minister the  estate  and,  among  other  things, 
to  collect  the  inheritance  tax.  If  there  were 
no  debts  due  by  the  estate  to  any  one,  then 
the  administration  would  be  confined  to  the 
collection  of  the  tax  from  the  beneficiaries 
and  the  return  of  the  property  to  them. 
No  authority,  however,  was  vested  In  the 
county  judge  to  approve  the  contract  between 
Bass  and  Youngblood,  which  was  executed 
and  approved  before  any  service  could  have 
been  performed  by  either  Youngblood  or 
Bass,  and  which  by  its  terms  allowed  the 
exploitation  of  an  estate  of  a  deceased  cltl- 
aen  of  one  of  the  states  of  the  American 
Union.  An  analysis  of  that  contract  shows 
that  it  had  been  prepared  and  executed  be- 
fore the  appointment  of  the  administrator 
was  made,  because  it  appears  that  it  was 
of  the  same  date  with  the  appointment  and 
was  at  once  approved  by  the  county  Judge. 
The  consideration  for  the  contract  is  stated 
to  be  services  of  the  attorney  to  represent 
Youngblood  "In  invoking  the  jurisdiction  of 
said  county  court  over  said  estate";  vbut  the 
statute  does  not  contemplate  any  such  In- 
vocation, but  makes  it,  under  the  old  law, 
the  duty  of  the  county  attorney  to  Invoke 
such  jurisdiction,  and  fixes  a  maximum  fee 
of  $20  for  the  performance  of  such  services. 
In  fact,  the  law  does  not  seem  to  contemplate 
that  a  citizen  shall  apply  for  administration 
or  invoke  the  jurisdiction,  but  In  the  first 
instance  the  county  judge  Is  commanded  to 
perform  the  duty  on  his  own  motion,  and  he 
recites  in  his  order  of  appointment  that  he 
performed  this  duty  on  his  own  motion. 
Neither  under  the  Inheritance  law  nor  the 
general  law  as  to  administrations  was  there 
any  ground  for  the  appointment  of  a  tem- 
porary administrator.  No  provision  Is  made 
in  the  Inheritance  tax  law  for  a  temporary 
administration,  and  It  is  clear  that  none  Is 
contemplated,  and  under  the  provisions  of 
article  3297  a  temporary  administrator  Is 
appointed  only  "whenever  It  may  appear  to 
the  county  judge  that  the  Interest  of  an 
estate  requires  the  Immediate  appointment," 
of  such  administrator.  There  was  nothing 
in  this  case  upon  which  to  base  such  appoint- 
ment, and,  If  there  had  been,  the  appoint- 
ment did  not  take  effect,  because  the  person 
appointed  bad  not  qualified  as  required  by 
law.  Rev.  Stats,  art  3299.  It  follows  that 
Bass  had  not,  up  to  the  time  the  contract  was 
approved,  performed  any  service  for  the  es- 
tate or  any  one  else. 

Under  the  terms  of  the  contract,  the  es- 
tate was  to  pay  for  services  to  a  citizen  to 


invoke  the  jurisdiction  of  a  court  for  some- 
thing not  Justified  by  any  law  brought  to 
our  notice,  and  the  contract  seeks  to  Justify 
such  services  on  the  ground  that  it  bad 
been  so  nominated  in  the  order  of  the  county 
court  appointing  the  administrator,  which 
was  made  simultaneously  with  the  approval 
of  the  contract  Youngblood  testified  that 
Bass  had  nothing  to  do  with  securing  the 
temporary  administration,  and  refused  to 
advise  him  in  any  way  until  the  contract  was 
signed  and  approved,  which  was  after  the 
permanent  administration  was  granted. 

Not  only  was  securing  the  appointment  for 
Youngblood  given  as  a  consideration  for  the 
contract  but  services  "heretofore  and  here- 
after to  be  rendered"  by  Bass  were  also  to 
be  paid  for  out  of  the  Dodge  estate,  the  sum 
to  be  5  per  cent  of  the  appraised  value  of 
the  estate.  The  appraisers  gave  the  total 
value  of  the  estate  as  $1,630,836.78,  and  the 
property  In  Texas  was  valued  at  $260,000. 
Not  only  was  a  fee  of  $12,500  provided  for 
before  any  service  was  performed  and  before 
It  was  known  that  the  estate  would  require 
legal  services,  but  provision  was  made  for 
10  per  cent  of  any  sum  that  might  be  sought 
to  be  recovered  for  the  estate,  so  that,  If 
the  executors  of  the  Dodge  estate  sought  to 
recover  the  lands  from  the  administrator,  a 
fee  of  $25,000  more  would  be  taken  from  the 
estate.  Thus  a  fee  of  $37,500  was  provided 
for,  and  yet  that  did  not  cover  the  demands 
of  the  attorney  who  obtained  the  contract 
for  it  was  further  provided  that,  if  the 
administrator  prevailed  In  suits  brought  for 
the  property,  the  attorney  should  get  another 
10  per  cent  and  further  reasonable  fees  were 
provided  "for  any  other  services."  Not  only 
were  these  unconscionable  fees  provided 
for,  but  6  per  cent  interest  was  also  pro- 
vided for  on  delayed  payments.  The  serv- 
ices for  which  these  enormous  fees  were 
to  be  paid  were  not  in  the  interest  of  the 
estate,  but  were  against  the  estate  and  for 
the  purpose  of  appropriating  a  large  portion 
of  it  to  the  use  and  benefit  of  the  attorney 
and  depriving  the  estate  of  those  sums. 

No  such  contract  has  ever  been  known  In 
the  annals  of  Texas  Jurisprudence,  and  it 
finds  no  sanction  in  law,  justice,  or  good  con- 
science. The  inheritance  tax  law  makes  no 
provision  for  employing  an  attorney  and  con- 
tracting to  pay  him  for  services  In  the  future 
which  may  never  be  performed.  The  admin- 
istration provided  for  in  that  law  Is  prima- 
rily for  the  purpose  of  collecting  an  Inherit- 
ance tax,  and,  as  indicating  the  legislative 
mind  on  the  subject,  it  Is  provided  in  the 
amendment  to  article  7491  that  the  person  ap- 
pointed by  the  comptroller  to  collect  Inherit- 
ance taxes  shall  have  the  power  to  appoint 
other  persons  to  sue  for  and  collect  the  same 
and  shall  pay,  them  not  exceeding  10  per 
cent  of  the  amount  of  the  taxes  collected. 
There  is  no  warrant  of  authority  in  the  gen- 
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eral  administration  law,  if  It  applies  to  a  case 
of  this  character,  for  all  services  for  which 
compensation  1b  contemplated  are  those  al- 
ready performed.  The  statute  (article  3623) 
provides: 

"Executors  and  administrators  shall  also  be 
allowed  all  *  *  *  reasonable  attorney's  fees 
that  may  be  necessarily  incurred  by  them  in 
the  coarse  of  the  administration." 

In  article  3624  it  is  provided: 

"AH  such  charges  as  are  provided  for  in  the 
preceding;  article  shall  be  made  in  writing,  show- 
ing specifically  each  item  of  expense  and  the 
date  thereof  and  shall  be  verified  by  the  affi- 
davit of  the  executor  or  administrator,  and  fil- 
ed with  the  clerk  and  entered  upon  the  claim 
docket,  and  shall  be  acted  upon  by  the  court  in 
like  manner  as  other  claims  against  the  estate." 

But  in  this  case  an  agreement  Is  made  to 
pay  an  attorney  thousands  of  dollars  for 
services  not  performed  and  which  probably 
would  never  be  performed.  The  contract,  as 
found  by  the  trial  court,  "is  unconscionable, 
provides  for  extortionate  fees  for  services 
not  already,  rendered,  and  was  illegal,  con- 
trary to  public  policy,  and  void."  The  law 
contemplates  that  the  claims  of  an  adminis- 
trator for  attorney's  fees  must  be  presented 
to  the  court,  and  It  must  find  that  the  services 
rendered  were  necessary  and  that  a  rea- 
sonable charge  was  made  for  them.  In  this 
Instance  the  court  has  prejudged  the  matter 
Of  attorney's  fees,  or  rather  did  not  sit  In 
judgment  upon  them  at  all,  and  could  never 
pass  upon  the  necessity  or  reasonableness 
of  the  fees. 

The  contract  was  fraudulent  and  void,  to 
the  face  of  justice,  equity,  and  law,  and  a 
man  who  would  deliberately  enter  into  a 
contract  to  exploit  an  estate  that  he  is  un- 
der obligation  to  protect  and  maintain  was 
utterly  unfit  to  administer  any  estate,  and 
It  being  apparent  that  the  administration  was 
not  to  conserve  the  interests  of  the  estate 
or  of  the  state  of  Texas,  the  trial  court  prop- 
erly pronounced  it  null  and  void.  The  act 
of  Youngblood  In  applying  for  and  obtain- 
ing an  order  to  sell  property,  not  to  pay  debts 
nor  to  pay  the  inheritance  tax,  but  to  pay 
unearned  attorney's  fees  claimed  under  a 
void  contract  and  pay  commissions  and  un- 
necessary costs,  strengthens  the  view  that 
the  administration  was  not  obtained  for  any 
legal  purpose. 

An  administration  forced  upon  an  estate 
cannot  be  conceived  to  be  legal  without  the 
administrator  being  sworn  and  required  to 
give  a  bond.  The  bond  required  under  the 
laws  of  Texas  is  one  not  less  than  double 
the  estimated  value  of  the  estate,  and  yet, 
in  keeping  with  other  matters  connected  with 
this  administration,  the  county  judge  re- 
quired a  bond  of  $1,000  of  the  administrator 
In  an  estate  valued  at  $250,000.    Whether 


the  oath  was  ever  taken  or  the  bond  filed  Is 
not  disclosed  by  the  record  In  this  case. 

[IB,  11]  Upon  what  grounds  the  probate  of 
the  will  of  O.  M.  Dodge,  deceased,  was  re- 
fused and  the  executors  not  appointed,  does 
not  appear  from  the  record  of  the  county 
court  Article  3276,  Revised  Statutes  of 
Texas,  provides: 

"When  application  is  made  for  the  probate 
of  a  will  which  has  been  probated  according  to 
the  laws  of  any  of  the  United  States  or  terri- 
tories, or  of  any  country  out  of  the  limits  of 
the  United  States,  a  copy  of  such  will  and  the 
probate  thereof  attested  by  the  clerk  of  the  court 
in  which  such  will  was  admitted  to  probate,  and 
the  seal  of  the  court  annexed,  if  there  be  a  seal, 
together  with  a  certificate  from  the  judge  or 
presiding  magistrate  of  such  court,  that  the  said 
attestation  is  in  doe  form,  may  be  filed  and  re- 
corded in  the  court,  and  shall  have  the  same 
force  and  effect  as  the  original  will,  if  probated 
in  said  court;  provided,  that  the  validity  of 
such  will  may  be  contested  in  the  same  manner 
as  the  original  might  have  been." 

It  is  not  pretended  that  the  requirement* 
of  this  law  were  not  met  by  appellees  in  re- 
gard to  the  will  of  Grenville  M.  Dodge,  de- 
ceased, and  such  compliance  entitled  the 
will  to  probate  The  eonnty  judge,  under, 
such  circumstances,  had  no  power  or  author- 
ity to  deny  the  probate,  and  then  Its  valid- 
ity might  be  attacked  by  one  authorised  to 
make  such  attack.  Rev.  Stabs,  art  7876; 
Vldaurri  Estate  v.  Bruni,  156  S.  W.  315,  writ 
of  error  refused;  Dew  v.  Dew,  23  Tex.  Civ. 
App.  676,  57  S.  W.  926.  No  one  is  entitled  to 
contest  the  probate  of  a  will  except  a  person 
Interested  therein,  and  in  the  cited  case  oX 
Vldaurri  v.  Bruni  this  court  held  that  by. 
"person  Interested"  la  meant  one  who  either 
absolutely  or  contingently  Is  entitled  to 
share  therein,  and  this  would  exclude  the 
creditor.  If  the  administration  had  been 
properly  and  lawfully  obtained,  appellants 
had  no  authority  to  assail  the  will,  because 
that  was  something  with  which  they  were 
not  concerned.  If  the  estate  owed  the  state 
Inheritance  taxes,  the  disposition  made  In 
the  will  could  not  affect  the  claim  of  the 
state.  No  matter  how  much  fraud  or  undue 
influence  was  used  in  procuring  the  will, 
the  state  was  not  interested.  The  facts  in- 
dicate that  no  interest  would  be  affected  by 
a  probate  of  the  will  except  the  interest  of 
the  administrator  and  his  attorney  in  com- 
missions and  fees  taken  out  of  the  estate. 

[It]  It  follows  that  the  sale  of  the  10  sec- 
tions of  land  was  illegal  and  void,  and,  in- 
stead of  the  proceeds,  $11*870,  being  used 
to  pay  the  taxes,  $9,000  was  given  to  the 
attorney,  and  the  balance  appropriated  to  pay 
commissions,  costs,  etc  No  necessity  was 
shown  for  the  sale  of  the  land.  No  claims 
had  been  proved  against  the  estate;  the 
whole  object  of  the  sale  being,  as  fully  ap- 
pears from  the  application  for  the  sale,  to 
carry  out  the  design  of  using  the  estate  to 
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pay  off  unearned  attorney's  fees  and  commis- 
sions and  unnecessary  costs.  The  applica- 
tion to  sell  was  made  before  the  lands  had 
been  separately  appraised  and  valued  and 
the  Inheritance  tax  assessed  as  required  by 
the  statute.  When  the  application  was  made, 
dnly  $18  was  due  for  costs,  and  the  adminis- 
trator had  $90  belonging  to  the  estate  with 
which  to  pay  the  costs. '  The  sale  was  utter- 
ly unjustifiable,  not  made  for  any  legal  pur- 
\  pose,  and  was  null  and  void.  There  Is  no 
provision  made  in  the  Inheritance  tax  law 
for  the  sale  of  land  until  it  has  been  ascer- 
tained who  are  the  legatees  or  heirs  and  the 
amount  of  the  tax  charged  against  the  In- 
heritance of  each  heir,  and  the  sale  must  be 
of  that  portion  of  the  estate.  Article  7494. 
Evidently  no  attention  wes  paid  to-  that 
article,  and  the  sale  was  sought  under  arti- 
cles 3489  and  3490,  the  first  of  which  author- 
izes an  application  to  sell  so  much  of  the 
real  estate  belonging  to  the  estate  as  shall 
be  sufficient  to  pay  local  charges  and  claims 
against  the  estate.  Article  3490  requires 
the  written  application  to  describe  the  land 
and  to  be  accompanied  by  the  affidavit  of 
the  administrator  showing  fully  the  charges 
against  the  estate,  etc.,  of  which  there  were 
none  except  the  amount  of  unearned'  attor- 
ney's fees. 

On  September  15, 1917,  before  the  land  dt 
the  estate  was  sold,  application  was  filed  in 
the  county  court  of. -Real  county  to  probate 
the  will  of  6.  M.  Dodge  which  had  been  pro- 
bated In  Iowa  on  January  15,  1916,  and  an 
authenticated  copy  of  the  will  was  filed  and 
recorded  tn  the  court  •  Under  the  provisions 
of  article  S289,  when  the  foreign  executor 
filed  thewtll  and  made  the  necessary  showing 
the  administrator'  should  have  been  cited 
and  his  letters  revoked  by  the  county  Judge. 
But  such  action  was  refused  by  the  county 
judge  and  the  unlawful  administration  con- 
tinued. The  county  Judge  swore  that  he 
would  not  probate  the  wlll'because  he  "did 
not  want  two  administrations  for  the  same 
property  In  the  same  county,'*  not  recognizing 
the  requirement  of  the  law  that  It  was  his 
duty  to  revoke  the  administration  granted 
by  him. 

On  July  16,  1917,  application  was  made 
by  the  administrator  for  an  order  author- 
izing the  Institution  of  a  suit  to  procure  a 
construction  of  the  will  of  G.  M.  Dodge,  and 
the  order  was  promptly  granted,  and  after- 
wards one  of  the  Charges  for  which  the  land 
was  to  he  sold  was  $1,000  to  construe  the 
will.  The  record  fails  to  show  that  the  win 
was  -construed,  and  It  would  seem  that  It 
did  not  matter  about  Its  construction,  as 
the  lands  belonging  to  the  estate  were  sold 
when  desired  to  pay  attorney's  fees,  com- 
missions, and  costs.    The  will  should  have 


been  probated  as  required  by  statute,  and' 
the  state  could  then  have  collected  its  In- 
heritance taxes  from  the  estate.  The  dis- 
trict court  properly  performed  the  duty  that 
rested  primarily  on  the  county  court,  and 
probated  the  wllL 

[1  J]  It  Is  the  contention  of  appellants  that 
YoungMotfd  had  the  will  of  G.  M.  Dodge 
probated  on  July  16,  1917,  and.  If  that 
were  true,  the  county  judge  should  have 
granted  letters  to  the  executors,  required  the 
necessary  bonds,  and  have  removed  Young- 
blood  from  the  administration.  All  that  wan 
done  by  Younghlood  was  to  file  the  will  and 
have  It  recorded,  which  was  done,  it  would 
seem,  as  a  basis  for  a  suit  to  construe  the 
will.  The  county  Judge  made  no  order  pro- 
bating the  will  or  appointing  an  executor. 
Under  the  terms  of  article  3278,  If  the  will 
was  probated  in  July,  1917,  as  claimed  by 
appellants,  it  was  the  duty  of  the  court  to 
grant  letters  testamentary  to  the  executor  or 
executors  appointed  by  the  will,  and  that  was 
not  done,  and  appellants  are  contending  that 
executors  to  whom  letters  were  not  granted 
are  prohibited  from  afterwards  having  them- 
selves appointed  and  qualifying  as  execu- 
tors because  more'  than  20  days  had  elapsed 
after  the  probate  before  they  sought  to  quali- 
fy. '  It  would  be  a  legal  farce  and  a  solemn, 
travesty  of  justice  to  hold  that  a  party  in 
Texas  [  could,  unknown  to  executors  under  si 
foreign  will,  have  the  will  of  their  testate 
probated  and  afterwards  prohibit  them  from 
administering  the  estate  because  barred  by 
limitation.  Courts  will  not  lend  themselves 
to  the  perpetration  of  such  injustice.  The 
executors,  ignorant  of.  the  attempted  probate 
of  the  will  of  G.  M..  Dodge,  being  In  a  dis- 
tant state,  and. not  having  received  any  ap- 
pointment by  the  court,  could  scarcely  be 
expected  to  qualify  as  executors  In  Texas. 
The  district  court  had  the  authority  to  per- 
form the  duty,  which  should  have  been 
performed  by  the  county  court,  and  properly 
met  the  duty.  Whether  letters  testamentary 
had  been  granted  to  Dodge  and  Montgomery 
In  Iowa  or  not,  they  were  appointed  in  the 
will,  and  that  fact  brought  them  within  the 
purview  of  the  statute.  The  record  filed  by 
Dodge  to  obtain  a  probate  of  the  will,  how- 
ever, showed  that  he  and  Montgomery  had 
qualified  in  Iowa  as  executors  of  the  estate 
of  Grenville  M.  Dodge,  deceased. 

Every  material  point  that  could  arise  in 
the  case  has  been  considered,  despite  the  fact 
that  some  of  them  are  not  presented  properly 
in  the  brief,  and  nine-tenths  of  the  assign- 
ments of  error  are  drawn  and  presented  with- 
out reference  to  rales  prescribed  by  the 
Supreme  Court.    "; 

The  judgment  is  affirmed. 
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MERCHANTS'  LIFE  INS.  00.  v.  LATHBOP. 
(No,  942.) 

(Ooart  of  Civil  Appeals  of  Texas.     Bt  Paso. 
March  20,  1010.) 

Irbtjkanob    «=»66,    198(1)— MCTITAI,    BKSBFIT 

Ihsubancb-tRkoeqanization  ov  Company 

— Breach  or  Contract. 
Iowa  Hfe  insurance  association,  conducted 
on  mutual  assessment  plan,  by  its  reonganisar 
tion  Into  legal  reserve  or  Jesrel .  premium  com- 
pany, pursuant  to  right  under  one  of' its  articles 
of  incorporation  and  Code  Sapp,  Iowa  1018,  | 
1708b,  a  right  conditional  on-  change  not  af- 
fecting any  membership  dated  prior  to  it,  held  to 
have  breached  contract  with  member,  who  be- 
came such  prior  to  change,  in  respect  of  impair- 
ment of  fund  -created '  for  protection  of  certifi- 
cate, and  the  member  was-  entitled  to  recover 
sums  theretofore  paid  by  him  with  interest 

Appeal  from  Taylor  County  Ooart;  B.  M. 
Overshlner,  Judge. 

Action  by  Chester  H.  Lathrop  against  the 
Merchants'  Life  Insurance  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Judgment  affirmed,  less  the  amount  re- 
mitted. 

Cunningham    &    Oliver,  of    Abilene,    and 
Locke  &  Locke,  of  Dallas,  for  appellant. 
Sayles  &  Sayles,  of  Abilene,  tor  appellee. 

Statement  of  Case. 
HIGGINS,  J.  In  1896,  appellant  was  in- 
corporated under,  the  laws  of  Iowa  as  a  life 
insurance  association,  to  be  conducted  upon 
a  mutual  assessment  plan.  On  August  31, 
1807,  appellee  Lathrop,  at  the  age  of  47,  was 
admitted  to  membership,  and  a  certificate 
of  membership  and  of  insurance  in  the  sum 
of  $2,000,  Issued  to  him,  payable  to  bis  wife, 
In  the  event  of  his  death.  The  articles  of 
incorporation  and  by-laws  of  the  association 
were  made  a  part  of  the  contract  The  ar- 
ticles of  incorporation  were  indorsed  upon 
the  certificate,  and  pertinent  portions  there- 
of read:  ■- 

Article  HI:  "The  business  of  this  association 
shall  be  conducted  upon  the  mutual  assessment 
plan,  secured  by  a  reserve  fund  contributed  by 
the  members  pro  rata,  according  to  the  age  at 
time  of  entry.  All  interest  in  the  reserve  fund, 
and  the  certificate  of  membership  to  be  forfeited 
upon  the  failure  of  a  member  to  pay  his  assess- 
ment as  provided  by  in  these  articles  of  in- 
corporation.'' 

Article'  XIII:  "The  funds  Of  the  association 
shall  be  designated  as  follows:  The  benefit  fund, 
the  reserve  fund,  and  the  contingent  fund.  Bach 
fund  to  be  kept  separate  on  the  books  of  the 
association,  and  each  fund  shall  be  used  only 
for  the  purposes  herein  provided.  The  benefit 
fund  shall  consist  of  the  moneys  collected  for 
the  payment  of  death  losses,  and  shall  be  col- 
lected by  pro  rata  assessments  levied  by  the 
board  of  directors  on  each  certificate  of  mem- 


bership of  the  association.  In  providing  funds 
for  the  parpoae  of  .  promptly  meeting  'all  the 
claims  against  the  association,  the 'board  of  di- 
rectors may  from  time  to  time  determine  and- 
fix  the  amount  deemed  necessary  thereto*,  the 
place  at  which,  and  the  time  at  which  or  daring 
which  it  shall  become  due  and  payable,  and  may 
regulate  the  method  df  collecting  the  same,  and 
tie  board  may  in  like  manae*  provide  funds  in 
advance  for  the  payment  of  any  claims  which 
may  , be  anticipated  during  t;he  three  months. 
next  ensuing  basing  estimates  therefor  on  the 
American  Experience  Tables. of  Mortality. 

'•The  reserve  fund  shall  consist  of  the  inter-' 
est  accruing  from  all  the  funds  of  the  assoda-' 
tion  and  the  amount  paid  into  said  fund  ■  by 
each  member  of  the  association,''  which  amount 
shall  consist. of  the  sum  of  fifty  cents  for  each- 
year  of  the  age  of  the  member,  counted  from 
the  nearest  birthday  at  the  time  such  member- 
ship is  applied  for.  Said  amount  may  be  paid 
in  cash  or  secured  by  a  note  at  ,4  per  cent  in- 
terest, payable  on  such  terms  aq  the  board  of 
directors  may  prescribe,  and  if  not  paid  within 
thirty  days  after  the  same  or  any  part  there- 
of becomes  due  and  payable  shall  be  forfeited  to. 
the  association,  and  the  certificate  of  member- 
ship shall  become  null  and  void.  This  reserve 
fund'  shall  be  set  apart  as  an  emergency  fund 
for  the  purpose  of  providing  for  the  death  losses 
in  excess  of  one  per  cent  per  annum  of  the 
membership  of  the  association,  and  for  the  fur- 
ther purpose  of  advahoes  for  the  payment  of 
death  losses  when  the  benefit  fund  is  exhaust- 
ed, and  for.  no  other 'purpose.'" 

Article  XVII:  "These  articles  of  incorpora- 
tion may  be  amended  at  any  annual  meeting  of 
the. association  by  a  majority  vote  of  the  mem-  • 
bers  present  or  voting  by  proxy.  They  may 
also  be  amended  by  a  like  vote  at  special  meet- 
ing 'called  by  the  board  of  directors  for  that 
purpose;  but  in  the  latter  case  thirty  days'  no- 
tice in  writing '  mast  be  given  the  members, 
which  notice  shall  show  the  amendments  or  al- 
terations proposed,  and  the  mailing  of  such  no*' 
rice  addressed  to  the  member  at  his  last  known 
post  office  address  shall  be  deemed  a  service 
thereof.  But  no  proposed  amendment  to  these 
articles  of  Incorporation  Shall  be  considered  at 
any  special  meeting  unless  the  same  shall  have 
been  on  file  in  the  office  of  the  secretary  for 
thirty  days  before  such  meeting.  In  no  case, 
however,  shall  the  change  be  made  bo  as  to  af- 
fect any  membership  dated  prior  to  such  amend- 
ment or  change." 

In  January,  1000,  article  17,  was  amended 
so  as  to  read  as  follows: 

..  "These  articles  of  incorporation  may  be 
amended  at  any  annual  meeting  of  the  associa- 
tion by  a  majority  vote  of  the  members  present 
Or  voting  by  proxy.  '  They  may  also  be  amend- 
ed by  a  like  vote  at. special  meetings  called  by 
the  board  of  directors  for  that  purpose;  but 
in  the  latter  case  thirty  days'  notice  in  writing 
must  be  given  the  members,  which  notice  shall 
Show  the  amendments  or  alterations  proposed, 
and  the  mailing  of  such  notice  to  the  member 
at  his  last  known  post  office  address  shall  be 
deemed  a  service  thereof.  But  no  proposed, 
amendment  to  these  articles'  of  Incorporation 
shall  be  considered  at  any  special  meeting  un- 
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lew  the  same  shall  have  been  on  file  In  the  of- 
fice of  the  secretary  for  thirty  days  before  such 
meeting.  All  certificates  issued  shall  be  gov- 
erned by  the  articles  of  incorporation  and  by- 
laws now  in  force  or  which  may  be  hereafter 
adopted." 

At  the  time  lie  received  hla  certificate, 
Lathrop  paid  into  the  reserve  fund  the  sum 
of  $23.50,  and  subsequently  thereto,  paid  all 
assessments  up  to  and  including  call  No.  84, 
made  In  October,  1915.  He  refused  to  pay 
call  No.  85,  due  January  1,  1916,  and  there- 
after brought  this  suit  upon  the  theory  here- 
inafter indicated. 

On  February  9,  1915,  said  article  13  was 
amended  by  adding  thereto  the  following: 

"Provided  that  if  the  holder  of  any  certificate 
shall  substitute  for  his  existing  certificate  any 
other  form  of  certificate  or  policy  which  may 
be  from  time  to  time  issued  by  this  association, 
his  contributions  to  the  reserve  fund  and  spe- 
cial reserve  fund  shall  be  applied  to  the  pay- 
ment of  assessments  or  premiums  on  such  sub- 
stituted certificate  or  policy,  in  which  event  the 
amount  aforesaid  shall  be  paid  over  from  such 
funds  to  the  proper  funds  applicable  for  such 
purpose." 

On  February  10,  1915,  amended  and  sub- 
stituted articles  of  incorporation  were  adopt- 
ed whereby  the  association  was  converted  in- 
to a  legal  reserve  or  level  premium  company, 
with  a  capital  stock  of  $100,000  divided  Into 
shares  of  $100  each.  Pertinent  portions  of 
"  the  amended  articles  of  Incorporation  read: 

Article  III:  "The  purpose  and  intent  of  this 
amendment  is  to  transform  this  corporation  into 
a  legal  reserve  and  level  premium  insurance 
company,  as  provided  by  section  1798  (b)  of  the 
Supplement  to  the  Code  1907  and  its  business 
shall  be  that  of  life  Insurance  as  a  legal  re- 
serve or  level  premium  company  and  it  shall 
have  and  possess  full  power  to  transact  and 
conduct  every  kind  of  life  insurance  provided 
for  or  permitted  under  chapters  1-6  and  8  of 
title  9  of  the  Code  of  Iowa  of  1897,  and  all 
amendments  thereto  or  hereafter  adopted.  And 
it  shall  be  a  continuation  of  the  original  cor- 
poration and  retain  all  its  original-  rights, 
powers,  privileges  and  franchises  so  far  as  may 
be  necessary  to  carry  out  all  its  contracts  here- 
tofore made  with  its  members,  including  the 
issuance  of  certificates  upon  examination  made 
at  the  time  these  articles  become  in  force  as 
such  association,  and  this  amendment  shall  not 
be  construed  to  affect  existing  funds,  rights  or 
contracts  excepting  as  in  these  articles  express- 
ly stated  and  these  articles  are  and  shall  be 
construed  as  a  substitution  for  the  original  ar- 
ticles, except  in  so  far  as  the  rights  of  existing 
members  are  concerned." 

Article  XII:  "With  the  exception  of  carrying 
out  the  assessment  contracts  now  outstanding, 
all  business  shall  be  conducted  upon  the  level 
premium  plan  and  the  directors  shall  adopt  such 
plan  of  insurance,  forms  of  policies  and  tables 
of  rates,  etc.,  thereunder  and  not  inconsistent 
with  the  law  or  the  rights  of  existing  mem- 
bers as  they  may  deem  proper." 

Article  XIII :    "The  board  of  directors  shall 


provide  suitable  contracts'  whereby  the  holders 
of  any  certificates  desiring  to  change  to  any 
level  premium  policy  issued  by  the  company 
may  do  so  without  medical  examination  and 
upon  such  equitable  and  uniform  terms  as  may 
be  provided  by  such  board." 

Article  XIV:  "The  holders  of  certificates  of 
membership  issued  under  the  original  and 
amended  articles  of  incorporation  and  by-laws 
as  the  same  existed  prior  to  the  adoption  of 
these  amended  and  substituted  articles  of  in- 
corporation shall  in  the  aggregate  annually  be 
charged  for  mortuary  purposes  such  proportion 
of  the  total  losses  of  the  company  as  the  ex- 
pected loss  on  such  certificates  at  attained  age 
bears  to  the  expected  loss  on  the  total  amount  of 
risks  according  to  the  American  Experience 
Table  of  Mortality,  but  In  providing  for  the 
amount  required  for  losses  under  such  certifi- 
cates the  contributed  amount  then  shall  con- 
tinue to  be  made  upon  the  basis  of  the  age  of 
entry,  in  accordance  with  the  provisions  of  the 
articles  and  by-laws  aforesaid,  and  the  assess- 
ments therefor  shall  be  made  quarterly  in  ad- 
vance as  provided  therein." 

Article  XV:  "If  the  holder  of  any  certificate 
heretofore  issued  by  the  association  shall  ex-  . 
change  the  same  for  any  policy  issued  by  this 
company,  his  previous  contribution  to  the  re- 
serve and  special  reserve  fund  shall  be  applied 
to  the  payment  of  premiums  on  such  substituted 
policy,  in  which  even  the  proper  amount  less 
interest  or  other  accumulations  thereon  shall 
be  transferred  from  such  fund  of  the  association 
to  that  of  the  company." 

Article  XVI:  "The  rights,  liabilities  and  en- 
tire method  of  procedure  with  reference  to  the 
outstanding  assessment  contracts  of  this  com- 
pany shall  be  governed  by  the  original  articles 
and  by-laws  and  amendments  thereto,  forming  a 
part  of  said  assessment  contracts  and  shall  re- 
main unaffected  as  to  them,  excepting  so  far  as 
modified  by  these  amended  and  substituted  ar- 
ticles of  incorporation  and  excepting  that  all 
contingent  fund  payments  shall  be  paid  over 
to  the  general  fund  of  the  company." 

The  board  of  directors  immediately,  sub- 
sequent to  the  amendment  of  the  articles  of 
Incorporation,  adopted  the  following  reso- 
lution: 

"Resolved:  That  by-laws  heretofore  adopt- 
ed for  the  government  of  the  association  be 
amended  for  the  government  of  the  company  un- 
der the  amended  articles  of  incorporation  by 
the  addition  thereto  of  the  following,  namely: 

"Section  1.  That  the  rights,  liabilities,  and 
the  entire  method  of  procedure  with  reference 
to  the  outstanding  assessments  contracts  of  this 
corporation  shall  be  governed  by  the  original 
articles  and  by-laws  forming  a  part  of  said  as- 
sessment contracts,  which  shall  remain  unaf- 
fected as  to  them,  excepting  so  far  as  neces- 
sarily modified  by  the  amendments  to  the  ar- 
ticles of  incorporation  of  this  corporation,  by 
'original  articles  and  by-laws,'  as  used  in  this 
section  being  meant  the  articles  of  incorpora- 
tion and  by-laws  of  this  corporation  as  the  umg 
existed  prior  to  the  adoption  of  the  amendments, 
transforming  it  into  a  legal  reserve  company. 

"Sec  2.  The  by-laws  of  this  corporation  here- 
tofore passed  shall  not  govern  the  issuance  of 
the  legal  reserve  policies  or  contracts  or  the 
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procednre  thereunder  or  relating  thereto,  nor 
■hall  aald  by-laws  be  or  be  construed  as  any 
part  or  portion  of  any  contract  of  insurance 
hereafter  written  by  this  corporation  upon  the 
legal  reserve  or  level  premium  plan." 

Section  1798b  of  the  Iowa  Code,  under 
which  the  appellant's  articles  of  incorpora- 
tion were  amended,  reads: 

"Sec.  1798b.  Reincorporation  m  Legal  Re- 
terxe  Company— Stock  Company.— Any  existing 
domestic  assessment  company  or  association  or 
fraternal  beneficiary  society  may,  with  the 
written  consent  of  the  auditor  of  state,  upon  a 
majority  vote  of  its  trustees  or  directors,  amend 
its  articles  of  incorporation  and  by-laws  in 
such  manner  as  to  transform  itself  into  a  legal 
reserve  or  level  premium  company,  and  upon 
so  doing  and  upon  procuring  from  the  auditor 
of  state  a  certificate  of  authority,  as  prescrib- 
ed by  law,  to  transact  business  in  this  state  as 
a  legal  reserve  or  level  premium  company,  shall 
incur  the  obligations  and  enjoy  the  benefits 
thereof,  the,  .same  as  though  originally  thus  in- 
corporated, and  'such  corporation,  under  its 
charter  as  thus  amended,  shall  be  a  continua- 
tion of  such  original  corporation,  and  the  of- 
ficers thereof  shall  serve  through  their  respective 
terms  as  provided  in  the  original  charter,  but 
their  successors  shall  be  elected  and  serve  as  in 
such  amended  articles  provided;  but  such 
amendment  or  reincorporation  shall  not  affect 
existing  suits,  rights  or  contracts.  Any  assess- 
ment company  or  fraternal  beneficiary  society 
reincorporated  to  transact  life  insurance  busi- 
ness, shall  value  its  assessment  policies  or  cer- 
tificates or  benefit  certificates  as  yearly  renew- 
able term  policies  according  to  the  standard  of 
valuation  of  life  Insurance  policies  prescribed 
by  the  laws  of  this  state;  provided  that  accident 
or  health  associations  may  take  advantage  of 
all  the  provisions  of  this  section,  in  so  far  as 
applicable,  and  may  thereupon  transform  them- 
selves into  stock  companies.  But  no  such  com- 
pany or  association  shall  reorganize  under  the 
provisions  of  this  section  unless  it  shall  have 
accumulated  sufficient  surplus  to  constitute  a 
reinsurance  reserve  equal  to  the  unearned  pre- 
mium on  all  outstanding  policies  or  certificates, 
as  prescribed  by  the  statutes  of  this  state  relat- 
ing thereto." 

The  amendments  to  appellant's  articles  of 
incorporation  were  made  in  the  manner  pre- 
scribed by  the  laws  of  Iowa. 

Other  facts  material  to  a  consideration  of 
the  question  presented  will  be  indicated  in 
the  opinion. 

On  January  27,  1916,  Lathrop  filed  this 
suit  seeking  to  recover  the  various  sums 
which  he  had  paid  appellant  with  interest 
from  date  of  payment.  He  recovered  judg- 
ment as  prayed  for. 

Opinion. 

The  suit  was  predicated  upon  the  theory 
that  appellant  had  breached  its  contract 
The  fundamental  question  presented  is  wheth- 


er the  reorganization  of  appellant  and  its, 
acts  in  pursuance  thereof  constitute  a 
breach  of  its  contract  This;  we  think,  must 
be  answered  in  the  affirmative.  It  is  not  to 
be  doubted  that,  under  the  law  of  Iowa  and 
article  17  of  the  articles  of  incorporation, 
as  such  articles  existed  in  1907,  appellant  had 
the  reserved  right  to  amend  its  charter  and 
reorganize  as  a  legal  reserve  or  level  premi- 
um company.  But  this  right  was  conditional. 
Article  17  expressly  stipulates: 

"In  no  case,  however,  shall  the  change  be 
made  so  as  to  affect  any  membership  dated  prior 
to  such  amendment  or  change." 

Section  1798b  of  the  Iowa  Code  provides: 

"But  such  amendment,  or  reincorporation, 
shall  not  affect  existing  suits,  rights,  or  con- 
tracts." 

These  limitations  upon  tbe  right  of  amend- 
ment and  reorganization  have  been  disre- 
garded so  as  to  materially  affect  the  mem- 
bership and  rights  of  Lathrop  In  the  particu- 
lar now  indicated.  The  reserve  fund  was  set 
apart  In  trust  as  an  emergency  fund  for  the 
purposes  specified  in  article  17.  It  was  to 
be  used  for  no  other  purpose.  The  amended 
articles  authorize  a  diversion  of  the  fund  to 
the  reorganized  company  in  payment  of  pre- 
miums, due  the  company  by  holders  of  certif- 
icates who  exchange  the  same.  On  Febru- 
ary 1,  1915,  the  reserve  fund  amounted  to 
$929,556.76.  After  the  reorganization  and 
up  to  April  1,  1916,  6,770  certificates  of  in- 
surance bad  been  surrendered  and  level  pre- 
mium policies  Issued  in  lien  thereof,  and 
$140,661.68  (approximately  one-seventh)  of 
the  reserve  fund  of  the  association  withdrawn 
and  diverted  to  tbe  assets  of  the  reorgan- 
ized company  as  credits  on  premiums  due  up- 
on new  policies  Issued  by  the  reorganized  com- 
pany. It  is  manifest  that  this  course  of  con- 
duct seriously  impairs  the  fund  which  was 
created  for  tbe  protection  of  Lathrop's  in- 
surance certificate,  and  may  ultimately  ren- 
der his  contract  worthless.  It  is  regarded 
as  such  a  breach  of  the  contract  as  entitled 
appellee  to  sue  for  and  recover  the  sums 
theretofore  paid  by  him  with  interest. 

Ericson  v.  Supreme,  eta,  106  Tex.  170, 
146  S.  W.  160;  Supreme  Council,  etc.,  v. 
Batte,  34  Tex.  Civ.  App.  466,  79  S.  W.  629; 
Grand  Lodge  v.  Stumpf,  24  Tex.  Civ.  App. 
309,  68  S.  W.  840;  Black  v.  Supreme  Coun- 
cil (C.  C.)  120  Fed.  680,  affirmed  123  Fed. 
650,  59  C.  C.  A.  414. 

By  miscalculation  Judgment  was  rendered 
for  $36.03  more  than  was  proper.  This,  is 
suggested  for  the  first  time  in  this  court. 
Appellee  in  correction  of  the  error  has  filed 
a  remittitur  in  the  amount  indicated.  The 
Judgment  is  affirmed,  less  the  amount  re- 
mitted.    Costs  are  taxed  against  appellant. 
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MERCHANTS'  LIFE  INS.  CO.  v.  HANKS- 

SAME  v.  MOTZ. 

(Nos.  943-944.)       . 

COoart  of  Civil  Appeals  of  Texas.     El  Paso. 
March  20,  .1918.) 

Appeal  from  Taylor  County  Court;  B.  Ml 
Overehiner,  Judge. 

Actions  by  Charles  Mots,  jr.,  and  Marshall' 
Bernard  Hanks,  against  the  Merchants*  Life  In- 
surance; Company.  From  judgments  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Cunningham  &  Oliver,  of  Abilene,  and  Locke 
Sc  Locke,  of  Dallas,  for  appellant. 
Sayles  <fe  Sayles,  of  Abilene,  for  appellees.    ' 

HIGQINSi  J-  These  are  companion  cases 
to  Merchants'  Life  Ins.  Co.  v.  Chester  H. 
Lathrop,  210  S.  W.  S93,  this  day  decided.  It 
is  agreed  by  the  parties  that  the.  facts  are  the 
same,  and  that, the  cases  are  governed  by  the 
same  principles  of  law.  -  In  these  cases  there-  1b. 
no  error  in  amount  of  the  judgments!  Upon  the 
authority  of  the  Lathrop.  Case,  these  cases  are 
affirmed. 


QUARLESet  al.  v.  EA'EON-BUBWJETT  CO.* 
(No,  8989.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Dec.  7, 1918.    Rehearing  Denied 

Jan.  18, 1919.) 

1.  Fraudulent  Conveyances  4=9159(1)  — 
Subsequent  Creditors— Knowledge  of 
Grantee. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  396T,  a  conveyance  made  with  intent  to  de- 
fraud subsequent  creditors  may  be  held  void, 
where  grantee  had  knowledge  at  time  of  convey- 
ance of  fraudulent  purpose  of  grantor. 

2.  Fraudulent  Conveyances  ®=>298(4)  — 
Subsequent  Creditors— Proof  of  Fraud. 

While. insolvency  of  a  grantor  at  time  of  a 
conveyance  or  by  reasons  thereof  is  not  in  it- 
self sufficient  to  render  void  said  conveyance  as 
to  subsequent  creditors,  and  while  the  creation 
of  debts  thereafter  by  the  grantor  is  not  suffi- 
cient to  establish  the  fraudulent  intent  with 
which  the  conveyance  was  made,  yet  such  facts 
and  circumstances  connected  with  entire  trans- 
action may  constitute  proof  sufficient  to  show 
an  intent  to  defraud  subsequent  creditors. 

3.  Vjuvpvixwr  Conveyances  «£=»298(4),  801 
(4)— Subsequent  Creditors— Evidence. 

In  action  involving  a  conveyance  of  a  farm 
and  personal  property,  evidence  held  sufficient 
to  justify  finding  that  conveyance  was  executed 
by  husband  to  wife  with  intent  to  defraud  future 
creditors,  and  that  such  intent  was  shared  by 
grantee,  who  had  knowledge  at  time  indebted- 
ness was  ereated  that  husband  was  purchasing 
goods  on  credit;  and  that  he  was  insolvent 

4.  Evidence  <s=»230(4)  —  Declarations  of 
Grantor. 

Statements  of  grantor  in  absence  of  grantee 
that  a  conveyance  of  land  and  personalty  was 


intended  a*  a  will  was  sot  admissible  •  In  an 
action  involving  the  rights  of  creditors, 

5.  Appeal  and  Error  <8=»1050(2)— Harmless 
Error— Admission  of  Evidence. 

In  an  action  involving  question  whether  con- 
veyance was  in  fraud  of  creditors, -admission  in 
evidence  of  a  declaration  of  grantor  that  con- 
veyance was'  intended  to  take  place  of  a  will 
was  harmless ;  character  '  of  instrument,  so 
far  as  its  Teoitals  ware  concerned,  not  being  in 
issue.  v  • 

6.  Fraudulent,  Conveyances  «3=»286(4)  — 
Evidence  —  Subsequent  Conduct  of  Pas- 
ties. 

,'.  In  action  involving  question  whether  a  con- 
veyance from  husband,  to.  wife  was  made  to  de-. 
fraud  subsequent  creditors,  evidence  that  prior 
to  year  of  conveyance  grantor, was  a  close  buyer, 
but  that  during  said  year  be  was  a  liberal  buyer, . 
was  admissible  both  against  husband  and  wife,, 
who  received  benefit  of  such  purchases  and  in. 
some  instances  bought  articles  herself. 

7.  Injunction  «=>  199— Belief  to  Defend- 
ant—Statutory  Penalty. 

In  injunction  suit,  where  such  issue  was  not 
submitted  to  jury  nor.  requested  by  either  party, 
though  defendant  In  its. answer  asked  for  pen- 
alty provided  under  Vernon's  Sayles'  Ann.  Civ.' 
St '1914,  art.  4667,  held  that  court  erred  in 
allowing  defendants  10  per  cent  damages  in 
way  of.  statutory  penalty..     ,. . 

Appeal  from  District  Court,.Erath,  County ; 
J.  B.  Keith,  Judge. 

Suit  by  L.  A.Quarles  and  another  against 
the  Eaton-Blewett  Company.  Judgment  for 
defendant,  and  plaintiffs  appeal.  Reformed, 
and  affirmed. 

R.  L.  Thompson,  ot'Stephenville,  for  appel- 
lants. 
W..P.  Gibbs,  of  Gordon,  for  appellee. 

BUCK,  J.  This  Is  an  appeal  frton  a  judg- 
ment of  the  district  court  of  Erath  county, 
dissolving  a  temporary  injunction  thereto- 
fore granted  upon  the  petition  of.  Mrs.  L.  A. 
Quarles,  joined  pro  forma  by  her  husband, 
John  Quarles.  She  alleged  that  she  possess- 
ed in  her  own  separate  right,  and  was  the 
owner  and  holder  of  the  legal  and  equitable 
title  to  certain  described  real  estate  located 
in  Erath  county,  consisting  of  some  319  acres, 
and  of  certain  personal  property  consisting 
of  cattle  and  horses.  It  was  further  alleged 
that  she  held  title  to  said  real  estate  by 
deeds,  duly  recorded  In  the  office  of  the  coun- 
ty clerk  of  Erath  county,  and  that  thereafter 
there  was  Issued  out  of  the  district  court  of 
Erath  county  a  certain  order  of  sale  in  the 
case  of  Eaton-Blewett  Company  v.  John 
Quarles,  under  a  judgment  in  said  cause 
against  said  John  Quarles  for  the  sum  of 
$892.47,  and  for  a  foreclosure  Of  an  attach- 
ment lien  theretofore  levied  upon  said  real 
estate  as  the  property  of  said  John  Quarles, 


^ssFor  outer  case*  »ee  same  topic  and  KEY-NUMBER  Is  all  Key-Numbered  Digest*  and  Indexes 
•Writ  of  error  granted  March  tt,  UK. 
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said  order  of  sale  having  been  placed  in  the 
hands  of  the  sheriff  of  Erath  county,  and 
that  the  sheriff  bad. advertised  said  land  for 
sale,  and  would  proceed  to  sell  it  to  satisfy 
the  Judgment  against  John  Queries,  unless' 
enjoined  from  so  doing.  A  temporary,  injunc- 
tion was  granted,  but  upon  .a  hearing  upon 
the  merits  the  same  was  dissolved,  and  plain-: 
tiff  has  appealed.;  .,•■,.• 

The  salient  facta  are  that  John  Quarles 
and  his  wife,  Mrs.  L.  A.  Quarles,  had  ac- 
cumulated  as  the  fruit*  of  their  joint  labor 
and  efforts  during  a  period  of  some  36.  years, 
about  ljOOO  acres  of  farm  and  pasture  land 
in  Erath  county  and  near,  to  toe  -.town  of 
Gordon,  and  also  certain  live  stock  and  other 
personal  property.  On  January  25,  1915, 
John  Quarles  conveyed  all, of  said  land  and 
personal  property  to  his  .wife  during  her 
natural  life,  and  the  Instrument  further  pro- 
vided that  at  the  death  of  Mrs.  Quarles  the 
estate  should  descend  to  and  be  divined 
among  their  *>re' children  named.  The-  ln- 
strtttnent  recited 'as  'follows:  "'   '  ' 

"Jtnow  alf  men  by  these  presents;  JPhat  J, 
John  Quarles,  of  said  county'  and  state  (on. the 
condition  that  the  grantee  herein  allows  to  me 
€hS  sum  :of  thirty-three  and  one-third  dollars 
par  mouth  during  'my  natural  life),  for  and'  in 
consideration  of  the  love  land  affection  that  I 
have  for  her,  and  the  Anther  consideration,  that 
she. pay  to, me. the  said  sua  above  mentioned 
during  my  lifetime  and  .the  further  consideration 
that  she  give  me  a,  home  during  my  lifetime, 
have  granted,  sold  and  conveyed  and  given,  and 
Bo  by  these  presents  grant;  sell,  convey  and  'give 
to  my  wife,  It.  A.  Quarles.  of  Erath  •  county, 
Texas,  all  the  following  described '  real  estate 
and  personal  property." 

The  evidence  discloses  that  the  Instrument 
of  conveyance  was  filed  for  record  on  the 
date  of  its  execution ;  that  at  this  time  the 
children  of  Mr.  and  Mrs.  Quarles  .were  all 
grown,  or  practically  so,  and  that  one  son, 
Tobe,  was  married;  that;  the  property  de- 
scribed in  the  Instrument  of  conveyance  was 
all  community  property  of  John  Quarles  and 
his  wife ;  and  that  he'  had  no  separate  prop- 
erty. During  the  year  1915,  and  beginning 
shortly  after  the  date  of  the  execution  and 
record  of  said  instrument  of  conveyance,  and 
ending  October  9th,  John  Quarles  incurred 
an  indebtedness  to  Eaton-Blewett  Company 
of  some  $853.10.  The  items  purchased  con- 
sisted of  groceries,  farm  implements,  clothes, 
fence  posts,  a  wagon,  a  hay  press,  plows, 
and,  generally,  such  articles  as  would  ordi- 
narily be  used  by  a  family  and  on  a  farm. 
Of  this  amount,  $6.80  was  purchased  during 

1914,  $17.10  was  purchased  during  January, 

1915,  but  prior  to  the  date  of  the  deed.  A 
credit  for  $22.40,  rent  of  a  stable,  was  allow- 
ed Quarles  on  January  5th.    Hence  practl- 

'  cally  the  entire  indebtedness  was  incurred 
after  January  25,  1915.  During  the  same 
period,  that  is,  from  January  25th  to  some 
time  in  October,  1915,  Quarles  purchased, 


from  the  Hardin  Lumber  Company  of  Gor- 
don, lumber  and  other  building  material  in 
the  sum  of  $723.26.  This  material,  the  evi- 
dence .shows,  was  placed  in  the  home  and  on 
the  premises  occupied  by  Mr.  and  ..Mrs. 
Quarles.  During  the  same  time  Quarles  pur- 
chased, from  J.  W.  Conway,  also. a,  merchant 
at  Gordon,  various  articles  of  general  mer- 
chandise, dry  goods,  hardware.^  etc.,  making 
a  total  of  $775,32,  from  February  to  October 
22d.  He  also  purchased  during  said  period, 
from  J.  M.  Oden,  farmers'  supplies  of  the 
same  character,  in  the  total  sum  of  $708.80. 
The  total  purchases,  during  said  period  ag- 
gregated something  over  $3,000.  While  some 
.of,  these  goods  were  purchased  by  the  adult 
children  of  John  Quarles  and  by  his  tenants, 
he  bad  instructed,  tfee  merchants  to  sell  to 
the  .said  children  and  to  the,  tenants. and 
, charge  the  items  to  bUn.    .    ,-. 

In  October  the  adult  sou  of  Queries  brought 
some  cotton,  into  Gordon  ,for  sale.  .  It  had 
been  customary  that  .when  farmers  were  in- 
debted, to  merchants  for  tftem  to  sell  to  said 
merchants  their  cotton  and  .ether  farm  pnod- 
.uots.tas  they, ,w««e  «atbe*ed,  and, to  peewit 
the  same,  or  at  least,  a,  portion,  thereof,  to 
apply  <m  .their  indebtedness.  When  young 
Quarles,  by  whom. some,  of  the  articles  bought 
had.been  purchased  and- twhaUiyed, op,  his  .fa- 
ttier'* place,,  was, asked. by v one.  «f,  the.  nter- 
chente:  interested.  If  he  would  sell  bis -cotton 
end  allowrtbft  proceeds  to;  apply  -on  the  in- 
debtedness, he  replied  that. be  did  not  owe 
anything/iand  awsfchav.e  cash  for  the  cotton. 
This  unexpected  attitude  on  the  part  of  young 
Quarles  caused  some  surprise,  and  the  inves- 
tigation following  resulted  la.  the  discovery 
that  -John  Quarles,  .was  indebted  to  the  sev- 
eral merchants  mentioned-  in  an  aggregate 
amount  largely  in, excess  ef  what  bad  been 
his  usual  and,  customary  annual  expenditure. 
The  creditors  had.  a-  "grove  meeting."  It  ap- 
peared that  each  merchant  dealing  in  general 
merchandise  had  thought  that  Quarles  was 
dealing  exclusively  with  him,  and  that  dur* 
teg  former  years  Queries'  total  account  did 
not  run  in  excess  of  some  $700.  Following  a 
report  of  the  execution  and  record  of  this 
instrument  of  conveyance,  parties  were  sent 
to  Stephen ville,  the  county  seat,  and  found 
that  the  report  was  true,  and  that  the  in- 
strument was  on  record.  Then  the  creditors 
sent  representatives  to  see  Quarles,  who  liv- 
ed some  seven  or  eight"  miles  from  Gordon. 
He  admitted  the  execution  of  the  instrument 
and  acknowledged  that  be  had  no  present 
means  of  paying  the  indebtedness,  or  any 
property  with  which  it  could  be  paid,  but 
stated  that  he  would  try  to  borrow  the  mon- 
ey with  which  to  settle.lt  The  creditors  of- 
fered to  take  notes  signed  by  Quarles  and 
bis  wife,  but  Mrs.  Quarles  refused,  and  John 
Quarles  failed  to  execute  the  notes  sent  for 
that  purpose.  Queries  also  declined  to. tell 
W.  P.  Globs,  attorney  for  appellee,  from  what 
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source  he  expected  to  get  the  money  to  sat- 
isfy the  Indebtedness  to  that  company.  Suits 
were  then  filed  by  the  several  creditors  and 
Judgment  obtained  against  John  Quarles. 
Upon  an  effort  to  satisfy  the  Eaton-Blewett 
judgment  out  of  a  portion  of  the  real  and 
personal  property,  the  Injunction  application 
by  Mrs.  Quarles,  joined  by  her  husband,  fol- 
lowed. 

Appellant  urges  that  as  without  contro- 
versy the  indebtedness  of  John  Quarles  was 
Incurred  subsequent  to  the  conveyance  by 
him  to  his  wife,  such  conveyance  could  not  be 
in  fraud  of  the  creditors.  Appellee,  defend- 
ant below,  pleaded  the  insolvency  of  John 
Quarles  at  the  time  of  the  accrual  of  the 
Indebtedness  complained'  of,  that  the  articles 
purchased  were  reasonably  necessary  for  the 
support  and  maintenance  of  Mrs.  Quarles  and 
her  children,  and  certain  of  the  articles,  such 
as  lumber  and  other  building  material,  farm 
Implements,  etc.,  were  for  the  benefit  of  Mrs. 
Quarles'  claimed  separate  estate  in  the  prop- 
erty Involved,  and  constituted  valuable  and 
permanent  Improvements  upon  her  real  es- 
tate, thus  enhancing  the  value  thereof,  and 
'that  both  plaintiffs  purchased' and  appropriat- 
ed all  of  the  goods  for  which  the  indebted- 
ness was  Incurred  with  the  full  knowledge  on 
the  part  of  Mrs.  Quarles  of  the  insolvency  of 
her  husband,  by  reason  of'  the  conveyance 
afoiesaid,  of  which  Insolvency  defendant  had 
no  notice  or  knowledge  whatever.  Mrs. 
Quarles  accepted  said  goods  and  used  them 
tor  the  benefit  of  her  children,  and  that  she 
became  liable,  and  promised  to  pay  for  them. 

Appellee  further  alleged  that  the  real  es- 
tate and  the  personal  property  was  the  com- 
munity estate  of  Mr.  and  Mrs.  Quarles,  and 
that  Mrs,  Quarles  accepted  the  conveyance  of 
said  community  estate  to  her  with  the  full 
knowledge  of  the  intention  of  her  husband 
to  purchase  goods,  wares,  and  merchandise 
largely  in  excess  of  what  he  had  theretofore 
purchased  annually,  and  that  she  received 
And  nsed  said  goods  and  accepted  and  ratified 
all  of  the  transactions  in  question  with  the 
full  knowledge  of  her  husband's  Insolvency, 
and  with  the  full  knowledge  that  he  intended 
at  the  time  to  defraud  the  merchants  and 
tradesmen  with  whom  he  was  dealing  out  of 
the  value  of  said  goods;  that  prior  to 
said  time  it  had  been  the  custom  of  plain- 
tiffs to  purchase,  from  the  defendant  and 
the  other  merchants  at  Gordon,  largely  on 
credit,  running  through  the  season,  ag- 
gregating $300  or  $400  a  year,  and  that 
theretofore  the  plaintiffs  had  always  paid 
their  debts  promptly,  and  had  a  good  reputa- 
tion In  the  said  town  and  among  said  mer- 
chants for  honesty  and  fair  dealing;  that 
said  merchants,  and  especially  defendant, 
having  no  knowledge  of  the  change  of  heart 
on  the  part  of  plaintiffs,  nor  of  the  execution 
of  the  Instrument  of  conveyance,  relied  upon 
plaintiffs'  former  conduct  and  reputation  for 
honesty  and  fair  dealing,  and  relied  on  the 


fact  that  they  possessed  valuable  property, 
upon  which  they  had  for  many  years  made 
good  crops,  and  said  merchants  parted  with 
their  goods  relying  on  such  facts,  and  entirely 
Ignorant  of  the  intent  to  defraud  on  the  part 
of  both  plaintiffs,  and  of  the  execution  of 
the  conveyance  from  John  Quarles  to  his 
wife 

Neither  plaintiff  testified  In  the  case,  nor 
sought  to  explain  the  purchase  of  goods  so 
largely  in  excess  of  their  former  annual  pur- 
chases. No  explanation  was  given  as  to 
the  reason  of  the  conveyance,  except  that 
John  Quarles  stated  to  the  attorney  for  ap- 
pellee, when  the  latter  went  to  the  farm  to 
see  him: 

"I  regard  the  conveyance  to  my  wife  as  more 
of  a  will  than  anything  else.  I  wanted  to  fix  up 
my  property  so  if  anything  happens  to  me  the 
courts  and  lawyers  would  not  gobble  it  up." 

Jim  Quarles,  brother  of  John  Quarles,  and 
T.  J.  Quarles,  his  father,  testified  that  about 
the  time  the  creditors  were  seeking  to  get  a 
settlement  out  of  John  Quarles,  the  latter 
asked  if  he  could  get  some  money  from  them 
with  which  to  satisfy  bis  creditors.  Jim 
Quarles  told  John  that  if  he  could  sell  a  cer- 
tain bunch  of  cattle  he  would  let  him  have 
the  money  received  therefor.  The  evidence 
shows  that  Jim  Quarles  was  asking  $1,800 
for  said  cattle,  and  that  be  allowed  $15  be- 
tween what  he  asked  and  what  he  was  offer- 
ed to  prevent  the  trade.    He  farther  testified: 

"I  did  not  intend  to  give  John  the  money;  I 
was  just  intending  to  loan  it  to  him.  Yes,  air; 
I  intended  to  make  myself  secure  in  the  loan.  I 
don't  know  just  how  long  before  I  sew  Judge 
Gibbs  that  day  it  was  before  John  spoke  to  me 
about  the  money;  I  guess  it  was  something  like 
a  week  probably.  I  expected  to  get  security 
just  any  way  John  could  make  me  safe.  Q. 
You  didn't  expect  him  to  make  you  safe  if  he 
had  no  property?  A.  I  supposed  he  could  do  it 
some  way  or  another;  I  didn't  know  just  how 
it  could  be  fixed  up." 

T.  J.  Quarles  testified  that  he  was  84  years 
old,  and  lived  about  one-half  mile  from  his 
son  John.    He  further  testified: 

"John  spoke  to  me  about  getting  some  money 
last  fall,  before  the  time  that  Judge  Gibbs  and 
some  more  parties  were  out  there  levying  on 
John's  property.  I  had  agreed  to  let  John  have 
the  money.  I  had  the  money  in  the  bank  at 
Gordon,  First  National.  John  said  he  guessed 
he  would  need  what  money  I  had — he  said  those 
people  wanted  their  money,  and,  'I  have  a 
chance  to  get  some  from  Jim.'  *  *  *  I  had 
before  that  time  promised  John  this  $500.  I 
didn't  tell  Judge  Gibbs  anything  about  that." 

Article  3967,  Vernon's  Sayles*  Texas  Civil 
Statutes,  is  as  follows: 

"Every  gift,  conveyance,  assignment,  transfer 
or  charge  made  by  a  debtor,  which  is  not  upon 
consideration  deemed  valuable  in  law,  shall  be 
void  as  to  prior  creditors,  unless  it  appears  that 
such  debtor  was  then  possessed  of  property  with- 
in this  state  subject  to  execution  sufficient  to 
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pay  his  existing  debts;  bat  such  gift,  convey- 
ance, assignment,  transfer  or  charge  shall  not 
on  that  account  merely  be  void  as  to  subsequent 
creditors,  and  though  it  be  decreed  to  be  void 
as  to  a  prior  creditor,  because  voluntary,  it 
shall  not  for  that  cause  be  decreed  to  be  void 
as  to  subsequent  creditors  or  purchasers." 

[1,2]  That  a  conveyance  made  with  intent 
to  defraud  subsequent  creditors  may  be  held 
void  where  the  grantee  has  knowledge  at 
the  time  of  the  conveyance  of  the  fraudulent 
purpose  of  the  grantor  Is  indicated  by  the 
article  Quoted,  and  is  recognized  by  numerous 
authorities.  While  the  insolvency  of  the 
grantor  at  the  time  of  the  conveyance,  or  by 
reason  thereof,  Is  not  in  itself  sufficient  to 
render  void  said  conveyance  as  to  subsequent 
creditors,  and  while  the  creation  of  debts 
thereafter  by  the  grantor  is  not  sufficient  to 
establish  the  fraudulent  Intent  with  which 
the  conveyance  was  made,  yet  the  facts  and 
circumstances  connected  with  the  entire 
transaction  may  constitute  circumstantial 
proof  sufficient  to  show  the  Intent  to  defraud 
subsequent  creditors,  and,  If  so  shown,  the 
conveyance  may  be  held  void.  Appellant  re- 
lies on  a  line  of  authorities  such  as  Lewis 
y.  Simon  et  al.,  72  Tex.  470,  10  a  W.  654; 
De  Oarca  v.  Gal  van,  65  Tex.  53  j .  Monday  v. 
Vance,  51  S.  W.  348,  writ  denied;  O'Neal 
v.  Clymer,  SI  S.  W.  545,  writ  denied ;  Searcy 
▼.  Owaltney  Bros,  36  Tex.  Civ.  App.  158,  81 
S.-  W.  576;  Parks  v.  Worthington,  101  Tex. 
505, 109  S.  W.  900. 

In  Lewis  v.  Simon,  supra,  the  court  held 
that  a  voluntary  conveyance  In  fraud  of  exist- 
ing creditors,  recorded  on  the  day  of  its 
execution,  is  not  void  as  to  future  creditors 
merely  because  the  grantor  afterwards  en- 
gages in  extensive  speculations,  and  soon  be- 
comes Insolvent.  The  opinion  In  part  is  as 
follows: 

"Conceding,  therefore,  that  the  deed  from 
Simon  to  his  wife  was  a  voluntary  conveyance, 
and  that  it  was  void  as  to  existing  creditors, 
this  does  not  render  it  void  as  to  subsequent 
creditors.  The  only  facts  remaining,  from  which 
fraud  in  the  conveyance  as  to  the  latter  class  of 
creditors  could  be  deduced,  are  that  soon  there- 
after Simon  began  operating  upon  a  large  scale, 
and  shortly  became  insolvent.  The  use  of  the 
word  'merely'  in  the  statute  quoted  indicates 
that  the  Legislature '  contemplated  that  cases 
might  arise  hi  which  a  voluntary  conveyance 
should  be  held  void  even  as  to  subsequent  credi- 
tors, but  we  are  clearly  of  opinion  that  the  facts 
here  in  evidence  do  not  make  such  a  case.  If  a 
grantor  should  voluntarily  convey  his  property 
to  his  wife  or  children,  and  should  cause  the 
deed  to  be  withheld  from  the  record,  intending, 
notwithstanding  his  conveyance,  to  obtain  credit 
upon  the  faith  of  his  still  being  the  owner  of  the 
property,  and  should  he  accordingly  obtain  such 
credit,  a  strong  case  would  be  presented  for 
holding  the  conveyance  fraudulent,  although  it 
might  be  placed  upon  the  record  before  the  credi- 
tor secured  a  lien  upon  the  property  by  Judg- 
ment or  otherwise.  *  *  *  It  has  been  held 
that  where  a  voluntary  conveyance  is  made  in 


.contemplation  of  the  grantor's  entering  upon 
hazardous  speculations,  and  with  a  view  to  pro- 
tect it  from  subsequent  creditors,  in  the  event 
his  ventures  should  result  disastrously,  it  Is 
fraudulent  as  against  such  subsequent  creditors. 
Wait,  Fraud.  Conv.  ff  100, 101,  and  cases  cited. 
But  the  author  cited  also  says:  .'As  a  general 
rule,  a  subsequent  creditor,  who  acquired  his 
claim  with  knowledge  or  notice  of  the  convey- 
ance sought  to  be  annulled,  cannot  attack  it  as 
fraudulent.'  Id.  |  106;  Baker  v.  Gllman,  62 
Barb.  [N.  Y.]  38.  This  rule  has  been  recognized 
in  former  decisions  in  this  court.  Lehmberg  v. 
Biberstein,  51  Tex.  457;  De  Garca  v.  Galvan, 
55  Tex.  53;  Van  Bibber  v.  Mathis,  62  Tex.  406. 
The  creditor  knowing  that  the  grantor  has  vol- 
untarily parted  with  his  property,  we  fail  to  see 
the  device  or  deceit  by  which  he  can  claim  to 
have  been  defrauded." 

In  the  Instant  case  the  evidence  shows 
that  the  creditor  had  no  actual  knowledge  of 
the  conveyance,  and  that  neither  John  Quarles 
nor  his  wife,  up  to  the  time  of  the  visit  by 
the  creditors  to  the  Quarles  farm,  ever  in- 
timated to  the  creditors  that  such  conveyance 
had  been  made.  In  the  case  of  Walsh  v. 
Byrnes,  89  Minn.  627,  40  N.  W.  831,  cited  in 
footnote  to  Lewis  v.  Simon,  supra,  it  is  said: 

"Voluntary  conveyances  by  an  embarrassed 
debtor  are  prima  facie  fraudulent  as  to  pre- 
existing creditors,  and  the  presumption  arises 
from  the  existence  of  the  indebtedness,  and 
hence  the  rule  could  not,  in  the  absence  of  addi- 
tional facts  tending  to  prove  fraud  in  fact,  ap- 
ply to  cases  of  subsequent  indebtedness.  But  it 
is  well  settled  that  where  voluntary  conveyances 
are  actually  fraudulent,  and  the  purpose  or 
effect  of  the  same  is  to  prejudice  subsequent 
creditors,  such  conveyances  will  also  be  void  as 
to  them.  •  *  *  And  where  a  conveyance  is 
made  mala  fide,  and  the  fraud  is  participated  in 
by  both  parties  thereto,  it  is  subject  to  be  as- 
sailed by  creditors,  existing  or  subsequent.  But 
the  question  whether  a  subsequent  creditor  will 
be  entitled,  in  any  particular  case,  to  have  a 
prior  conveyance  set  aside  for  fraud,  must  be 
one  of  fact,  to  be  determined  upon  its  own 
peculiar  circumstances." 

In  Cole  ▼.  Terrell,  71  Tex.  549,  9  &  W. 
668,  it  is  said: 

"Appellants  insist  that  the  appellees  were  not 
existing  or  prior  creditors  (or  claimants  of  dam- 
ages) at  the  date  of  Wilson's  deed  to  his  wife, 
and  therefore  cannot  complain  at  the  transfer." 

The  court  then  quotes  article  2466,  now 
3967,  Revised  Statutes,  and  further  says : 

"This .  statutory  rule,  as  explained  by  itself, 
does  not  prevent  a  voluntary  conveyance  from 
attack  by  a  subsequent  creditor  upon  showing 
not  merely  that  the  conveyance,  was  voluntary, 
but  was  made  with  fraudulent  intent. 

"The  Texas  statute  of  frauds  (Revised  Stat- 
utes, article  2465)  which  is  a  substantial  re- 
enactment  of  St.  18  Blia.  c.  5,  has  been  con- 
strued and  applied  under  the  authorities  from 
the  many  courts  upon  its  terms.  In  Bump  on 
Fraudulent  Conveyances  (2d  Ed.)  p.  308,  re- 
ferring -  to  numerous  authorities,  their  general 
effect  is  summed  up:    'It  is,  accordingly,  well 
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settled  that  If  a  party  makes  a  conveyance  of 
his  property  with  the  express  Intent  to  become 
Indebted  to  another  and  to  defraud  him  of  his 
debt  by  means  Of  this  artifice,  sucti  subsequent 
preditor  may  contest,  and.  by  proof  defeat,  the 
.transfer,  although  he  was  not  a  creditor  of  the 
grantor  at  the  time  of  the  conveyance.'  And 
again:  "The  simple  fact  of  a  subsequent  indebt- 
edness is  not  sufficient  to  make  a  transfer  fraud- 
ulent' There  must  exist,  at  the  time,  on  the 
part  of  the  grantor,  a  fraudulent  vjeW,  and  until 
this  fraudulent  purpose  is  established,  either  by 
positive  proof  or  the  exhibition  of  such  facts  as 
justify  the  inference  of  its  actual  existence,  the 
conveyance  cannot  be  set  aside.'     Id.  p.  310. 

"SVom  these  citations  it  appears  that  article 
2466,  Revised  Statutes,  is  but  a  legislative  ap- 
proval of  the  rule  of  decision  theretofore  follow- 
ed by  the  courts  as  to  the  effect  of  a  voluntary 
conveyance  a*  .against  the  creditors  of  the  gran- 
tor. The  cases  (55  Tex.  53,  De  Garca  v.  Gal- 
van,  and  65  Tex.  658,  Willis  &  Bro.  v.  Smith) 
where  the  general  proposition  is  given  that  sub 
sequent  creditors  cannot  complain  seem  to  have 
been  cases  where  the  conveyances  were  attacked 
without  producing  evidence  of  intent' to  defraud 
the  complaining  creditors." 

In  Doeche,  Adm'r,  v.  Nette,  81  Tex.  265, 
16  S.  W.  1013,  the  court  held  that— 

"A  gift  by  an  insolvent  debtor  would  be 
void  as  to  prior  creditors,  but  not  necessarily  so 
as  to  subsequent  creditors  even  though  it  should 
be  decreed  void  as  to  prior  creditors.  Rev.  Stats, 
art.  2466." 

The  Supreme  Court  reversed  the  Judgment 
In  this  case  because  the  trial  court  refused 
a  special  charge,  submitting  to  the  Jury  the 
question  of  fact  as  to  whether  the  creditor 
had  made  the  conveyance  to  his  son  with  in- 
tent to  place  the  property  beyond  the  reach 
of,  and  to  hinder,  delay,  or  defraud,  his 
creditors,  and  in  contemplation  of  contract- 
ing future  debts.  See  Rives  v.  Stephens,  28 
S.  W.  707,  writ  denied;  Bergson  v.  Dun- 
ham, 40  S.  W-  17.  "The  simple  fact  of  sub- 
sequent Indebtedness  is  .not-  sufficient  to 
make  a  transfer  fraudulent,  but  there  must 
exist  at  the  time,  on  the  part  of  the  gran- 
tor, a  fraudulent  view ;  and,  until  this  fraud- 
ulent purpose. is  established,  either  by  posi- 
tive proof,  or  the  exhibition  of  such  facts 
as  Justify  the  Inference  of  its  actual  ex- 
istence, the  conveyance  cannot  be  set  aside." 
Bump,  Fraud.  Conv.  (2d  Ed.)  p.  308.  But  It 
is  well  understood  that  fraud  of  the  kind 
charged  in  this  case  can  rarely  be  establish- 
ed by  direct  evidence,  and  resort  must  al- 
most always  be  had  to  circumstances,  more 
or  less  conclusive  in  their  nature. 
'  [3]  In  the  instant  case,  we  think  the  tes- 
timony was  sufficient  to  justify  the  jury  in 
finding,  as  they  djd,  that  the  instrument  of 
conveyance  was  executed  by 'John  Quarles 
with  Intent  of  protecting  the  property  there- 
in conveyed  from  the  payment  of  future 
debts,  and  with  intent  to  defraud  future 
creditors,  and  this  intention  was  shared  by 
Mi's.  Quarles,  and  that  Mrs.   Quarles:  had 


knowledge  at  the' time  the  Indebtedness  was 
created  that  her  husbaiid  was ;  purchasing 
goods  from  defendant  on  credit,  and  that  he 
was  Insolvent  from  and  after  the  first  pur- 
chases were  made.  The  evidence  discloses 
that  John  Quarles  was  In  the  prime  of  ma- 
ture manhood,  in  good  health,  with  no  rea- 
sonable apprehension  of  premature  death, 
that  he  was  capable  of  managing  the  com- 
munity estate  of  himself  and  wife,  was  a 
good  farmer,  and  continued  to  manage  said 
estate  subsequent  to  the  conveyance  in  the 
same  way  as  before;  that  in  the  Incurring 
of  the  indebtedness  to  the  four  merchants 
mentioned,  he  never  intimated  that  he  had 
made  such  conveyance,  nor  did  his  wife,  who 
purchased  some  of 'the  goods  and  received 
the  benefit  of  a  large  portion  of  them,  dis- 
close any  purported  change  in  the  title  to 
the  property.  No  pretense  of  the  existence 
of  any  indebtedness  by  the  husband  to  the 
wife  in  satisfaction  of  which  the  convey- 
ance was  made;  There  1s  no  evidence  in  the 
record  that  even  the  small  monthly  stipend, 
recited  as  a  part  of  the  consideration,  was 
ever  paid.  Quarles  and  his  wife  had  been 
known  for  many  years  as  very  economical 
buyers,  thrifty  and  frugal,  their  yearly  pur- 
chases had  heretofore  not  exceeded  one- 
fourth  of  the  amount  of  the  indebtedness 
Incurred  from  February  1st  to  the  latter 
part  of  October,  1915.  It  must  be  reasonably 
presumed'  that  Mrs.  Quarles  knew  of  this 
unusual  expenditure,  for  a  large  portion 
of  it  went  Into  the  repair  of  the  house  in 
which  she  lived,  and  most  of  the  remainder 
went  to  pay  for  articles  of  merchandise  used 
by  the  family  or  on  the  farm.  The  Jury 
were  justified  in  concluding  that  she  knew 
that  her  husband,  if  the  conveyance  should 
be  held  valid  and  binding,  had  stripped  him- 
self of  the  means  of  paying  this  large  In- 
debtedness. By  defendant's  pleadings  an 
unqualified  charge  of  fraud  was  made 
against  both  husband  and  wife,  a  charge, 
especially  in  view  of  the  previous  conduct 
and  good  reputation  of  both  parties,  which 
they  would  be  expected  to  answer  by  show- 
ing the  good  faith  of  the  conveyance,  but 
both  remained  as  silent  as  "Moses'  tomb." 
We  think  the  facts  sustain  the  verdict  of  the 
jury  and  the  judgment  of  the  court  as  to 
the  issue  of  fraud. 

[4,  6]  in  the  third  assig-iment  complaint  is 
made,  of  'the  admission  of  the  testimony  of 
J.  P.  Browder,  to  the  effect  that  when  he 
(Browder)  went  out  to'  Quarles'  home  to  see 
him  witii  reference  to  the  Indebtedness  to 
the  H&rdin  Lumber  Company,  Quarles. said 
that  he  regarded  the  conveyance  to  his  wife 
as  more,  of  a  will  than  anything  else;  that 
he  wanted  to  fix  up  his  property  so  that  if 
anything  happened  to  him  the  courts  and 
lawyers  would  not  "gobble  it  up."  This  tes- 
timony was  objected  to 'on  the  ground  that  * 
party  attacking  a  conveyance'  on  the  ground 
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of  fraud  cannot  Impeach  the  title  of  the 
grantee  by  statements  or  declarations  of  the 
grantor  made  out  of  the  presence  of  the 
grantee  and  subsequent  to  the  execution  of 
the  Instrument  of  conveyance.  It  Is  true 
that  statements'  of  a  grantor  In  derogation 
of  the  grantee's  title,  In  cases  of  this  kind, 
are  not  ordinarily  admissible,  but  in  this  in- 
stance the  instrument  was  in  evidence,  and 
there  was  no  contention  on  the  part  of  the 
defendant  below  that  the  Instrument  did 
not  purport  to  convey  and  dispose  of  such 
title  as  the  grantor  had.  It  is  true  that  the 
latter  part  of  the  instrument  following-  the 
conveyance  to  the  wife  of  the  life  estate, 
was  la  the  nature  of  a  will,  devising  and 
bequeathing  the  remainder  of  the  estate  to 
his  children.  The  character  of  the  Instru- 
ment, so. far  as  its  recitations  were  concern- 
ed, was  not  made  an  issue  by  the  pleading. 
Hence  we  conclude  that  no  reversible  error 
la  shown  by  the  admission  of  the  testi- 
mony complained  of. 

{•]  In  her  fourth  assignment  appellant 
complains  of  the  admission  of  the  testimony 
of  the  witness  Louis  Rogers,  to  the  effect 
that  prior  to  the  year  1915  John  Quarles 
"was  a  close  buyer,  but  that  during  said 
year  he  was  a  liberal  buyer,  was  easy  to 
sell,  and  never  questioned  prices."  It  is  al- 
leged that  this  testimony  was  inadmissible, 
"because  it  Is  fully  shown  by  the  pleadings 
and  the  evidence  that  the  account  of  John 
Quarles  with  the  defendant  was  a  contract 
with  John  Quarles  in  his  Individual  capaci- 
ty, after  the  conveyance  from  John  Quarles 
to  plaintiff  bad  been  made  and  .placed  of 
record  in  the  proper  coanty.  *  •  *  That 
L.  A.  Quarles  was  not  a  party  to  the  debts 
of  John  Quarles  with  this  defendant  and 
was  not  liable  therefor."  We  think  this 
evidence  was  admissible  as  tending  to  estab- 
lish the  charge  of  fraud,  as  John  Quarles 
and  his  wife,  as  shown  by  the  evidence,  had, 
during  their  more  than  25  years  of  married 
life  been  close  and  economical  buyers,  and 
if  immediately  after  the  conveyance  in  ques- 
tion John  Quarles  began  a  course  of  liberal 
buying,  what,  in  view  of  their  former  habits, 
might  be  called  extravagant  expenditures, 
and  his  wife  received  the  benefit  of  such 
purchases  and  in  some  instances  bought  the 
articles  herself,  we  think  such  facts  were 
pertinent  and  admissible  upon  the  issue  of 
fraud  as  to  both  parties. 

[7]  The  trial  court  found  the  injunction 
suit  was  brought  merely  for  delay,  and  gave 
judgment  against  John  and  L.  A.  Quarles 
and  their  bondsmen  for  10  per  cent,  dam- 
ages in  the  way  of  statutory  penalty.  This 
issue  was  not  submitted  to  the  jury,  nor  was 
it  requested  by  either  party,  though  defend- 
ant, in  Its'  answer,  asked  for  such  penalty, 
as  provided  under  article  4667,  Vernon's 
Sayles'  Statutes.     We  are  of  the  opinion 


that  under  the  facts  shown,  and  fhe  condi- 
tion of  the  record,  such  penalty  should  not 
have  been  allowed ;  therefore  we  reform  the 
judgment  by  eliminating  such  penalty,  and, 
as  so  reformed,  the  judgment  will  be  af- 
firmed. 
Reformed  and  affirmed. 


SCHALLERT  v.  BOGQS  et  «L     (No.  6928.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
April  2,  1919.) 

Costs  «=»264(6)~ Appeal— Nasbativb  Tban- 
scbiption  or  Testimony— Stehooraphib's 
Norse— Statute. 
Under  Acts.  32d  Leg.  cv  119,  |J  5,  6  (Ver- 
non's Sayles'  Ann.  Cjv.  St  1914,  art*.  1924* 
2070),  amending  Rev.  St.  1911,  arts.  1924, 
2070,  requiring  official  stenographer  to  tran- 
scribe testimony  is  question  and  answer  form, 
so  that  request  therefor  is  not  necessary,  and 
requiring  him  to  make  oat  a  narrative  form  of 
the  statement  of  fswts  when -requested  by  ap- 
pellant, for  which  he  shall  be  paid  by  Appel- 
lant, and  the  amount  not  taxed  as  costs*  where  „ 
narrative  form  of  testimony  was  transcribed 
by  stenographer  on  request  of  appellant,  bis  fee 
is  not  taxable  as  cost  of  appeal. 

Appeal  from  District  Court,  McLennan 
County ;    Geo.  N.  Denton,  Judge. 

On  motion  to  recall  mandate.  Motion  over- 
ruled. 

For  former  opinion,  see  204  S.  W.  1061. 

J.  D.  Williamson,  of  Waco,  for  the  motion. 
W.  L.  Eason,  of  Waco,  opposed. 

JENKINS,  J,  On  a  former  day  of  the 
present  term  of  this  court,  the  above-entitled 
cause  was  reversed  and  remanded.  In  the 
itemized  bill  of  costs  in  the  record  was  .the 
following:  *It  K.  Barton,  Steno.— $375.00." 
The  clerk  of  this  court,  not  being  able  to  de- 
termine that  this  was  an  Item  properly 
chargeable  as  part  of  the  cost  of  appeal  here- 
in, issued  the  mandate  of  this  court  without 
coUectlngrthe  same.  Appellant  filed  a  motion 
to  recall  the  mandate,  and  the  clerk  of  this 
court  was  instructed  to  have  said  mandate 
returned  until  the  rriatter  could  Be  further 
inquired  into. 

Appellant  relies  upon  article  2070,  R.  S., 
which  provides  that  the  stenographer's  fee- 
for  making  up  a  statement  of  facts  shall  be 
charged  aa  part  of  the  cost  of  appeal,  where : 
no  question  and  answer  form  of  the  testi- 
mony has'  been  Bled. .  -  We:  have  been  fur- 
nished with  the  affidavit  of  the  stenographer 
and  the  certificate  of  the  clerk  that  no  ques- 
tion and  answer  form  of  the  testimony  was 
filed  In  the  Instant  case.  But  the  Revised 
Statutes  of  1911  have  been  amended  in  two , 
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important  respects  by  the  Act  of  March  31, 
1911,  c.  119,  p.  264  (Vernon's  Sayles*  Ann. 
Civ.  St  1914,  art  20T0).  As  the  law  stood 
prior  to  the  passage  of  said  act,  the  stenog- 
rapher was  not  required  to  make  out  a  state- 
ment of  the  testimony  in  question  and  answer 
form,  unless  requested  so  to  do  by  one  of  the 
parties  to  the  suit  (R.  S.  art  1924) ;  and,  in 
the  event  no  such  statement  of  the  testimony 
was  made  out  he  was  entitled  to  be  paid  for 
a  narrative  form  of  the  statement  of  facts, 
the  same  to  be  taxed  as  part  of  the  cost  of 
appeal  (R.  S.  art  2070).  Under  the  Act  of 
March  31,  1911,  |  5,  the  official  stenographer 
is  required  to  transcribe  the  testimony  in 
question  and  answer  form  "in  case  an  appeal 
Is  perfected  from  the  Judgment  rendered," 
and  a  request  for  the  same  is  not  necessary. 
Vernon's  Sayles'  Statutes,  art  1924.  He  is 
required  to  make  out  a  narrative  form  of  the 
statement  of  facts  "when  requested  by  the 
party  appealing,"  for  which  he  shall  be  paid 
by  such  party  IS  cents  per  folio  of  100  words, 
"and  said  amount  shall  not  be  taxed  as  costs." 
Section  6,  Act  1911,  Vernon's  Sayles'  Stat- 
utes, art.  2070. 

For  the  reason  stated,  the  motion  of  appel- 
lant to  require  the  clerk  of  this  court  to  tax 
the  stenographer's  fee  for  making  out  the 
narrative  form  of  the  statement  of  facts  here- 
in, as  part  of  the  cost  of  appeal,  and  to  with- 
hold the  mandate  herein  until  the  same  Is 
paid,  is  overruled,  and  the  clerk  of  this  court 
is  ordered  to  return  said  mandate  to  the  trial 
court 

Motion  overruled. 


NATIONAL  EQUITABLE  SOC.  et  el  t. 
ALEXANDER.    (No.  6118.) 


(Court  of  Civil  Appeals  of  Texas. 
March  26,  1919.) 


Austin. 


Cowstitctionai.   Law   <8=>326  —  Remedies  — 

SXOTTBITT    JOB    COSTS    ON    APPEAT— ReCEIV- 
KBS. 

„,     ^eraon'8  Sayles'   Ann.   Oiv.   St.  1914,  art 

*****.  Providing  that  before  an  appeal  or  writ 

°  .  ®rror  's  allowed  a  receiver,  he  shall  give  bond 

witii  sureties  in  a  sum  double  the  amount  of  the 

jua«ttent  ig  uncon8titutionjll  and  yoid>  gg  vio_ 

receif        nat'  art-  lf  8  13'  m  that  !t  denies  t0 

tbcza     T9-ti>e  ^^t   to   bave  judgments  against 

«<?ritw,He<iewed  on  the  san<e  terms  as  those  pre- 

r»t^-^ZTa   ">T  other  persons— citing  Dillingham  v. 

tna*  (Sop.)  14  S.  W.  803. 

<^^X>Peal   from    District    Court,    McLennan 
*-******ty;   cteo.  N.  Denton,  Judge. 

^s-nrt"0*10?  by  the  National  Equitable  Society 
—    -ox*.        ers    against    James    P.    Alexander. 
7~*    a  Judgment    against  him,   George  W. 
^f^receiver  of  the  corporation,  appeal- 


ed.   Motion  to  dismiss  appeal,  as  to  the  re- 
ceiver, overruled. 

Alva  Bryan,  of  Waco,  for  appellants.  In 
reply  to  the  motion. 

W.  L.  Eason,  of  Waco,  for  appellee,  for 
the  motion. 

KEY,  C.  J.  At  the  last  sitting  of  this 
court,  we  sustain  a  motion  In  this  case  to 
dismiss  an  appeal  by  a  receiver  from  a  Judg- 
ment against  him  for  $14,441.54,  upon  a  cost 
bond  for  only  $300.  The  motion  referred 
to,  and  our  holding  In  sustaining  It  were 
based  upon  article  -  2144,  Vernon's  Sayles" 
Civil  Statutes,  regulating  appeals  and  writs 
of  error  by  receivers,  and  which  declares 
that: 

"Before  such  appeal  or  writ  of  error  shall  be 
perfected  or  allowed,  such  receiver  shall  enter 
into  bond  with  two  or  more  good  and  sufficient 
sureties,  to  be  approved  by  the  clerk  of  the  court 
or  justice  of  the  peace,  payable  to  the  appellee 
or  the  defendant  in  error,  is  a  sum  at  least 
double  the  amount  of  the  judgment  interest, 
and  costs  conditioned  that  such  receiver  shall 
prosecute  his  appeal  or  writ  of  error  with  ef- 
fect," etc. 

Counsel  for  appellants,  National  Equitable 
Society,  a  private  corporation,  and  George 
W.  Barcus,  the  receiver  of  the  corporation, 
filed  a  reply  to  the  motion  to  dismiss  the 
appeal,  but  made  no  contention,  and  cited 
no  authority  to  the  effect  that  the  statute  re- 
ferred to  is  unconstitutional,  and  therefore 
void  and  of  no  effect  Since  our  decision 
was  made,  the  writer  hereof,  almost  by  ac- 
cident discovered  that  In  Dillingham  v.  Put- 
nam (Sup.)  14  S.  W.  308,  on  June  24,  1890, 
and  within  about  a  year  after  the  statute 
referred  to  was  enacted,  our  Supreme  Court 
held  that  it  was  In  violation  of  section  13, 
art  1,  of  the  Constitution  of  this  state, 
which  declares  that— 

"All  courts  shall  be  open;  and  every  person 
for  an  injury  done  him,  in  his  lands,  goods,  per- 
son or  reputation,  shall  have  remedy  by  due 
course  of  law." 

Notwithstanding  that  decision,  codlflera 
and  Legislatures  have  brought  forward  that 
unconstitutional  enactment  and  it  is  now  in- 
corporated in  article  2144  of  the  Revised  Civ- 
il Statutes  as  part  of  the  existing  statutory 
law  of  the  state ;  and  the  only  reference  the 
writer  has  found  In  any  digest  or  annotation 
to  the  decision  above  cited,  holding  it  to  be 
unconstitutional,  is  Harris'  Constitution  of 
Texas,  Annotated,  page  118.  In  fact,  if 
Dillingham  v.  Putnam,  supra,  has  been  of- 
ficially reported,  the  writer  has  been  unable 
to  find  it 

While  the  circumstances  referred  to  may 
not  justify  this  court  and  appellants'  counsel 
In  overlooking  that  case, '  nevertheless  they 
are  stated  for  whatever  they  may  be  worth; 
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and  In  this  connection  ,we  also  venture  to 
express  the  hope  that  the  time  may  soon 
come  when  the  statutory  law  of  this  state, 
will  be  revised  and  codified,  so  as  to  elimi- 
nate all  statutes  which  have  been  declared  In- 
valid by  the  highest  court  of  the  land. 

Upon  our  own  motion  the  opinion  hereto* 
fore  filed  will  be  withdrawn,  and  the  order 
heretofore  made,  sustaining  the  motion  to 
dismiss  the  -  appeal  as  to  the  receiver,  Geo. 
W.  Barcus,  will  be  set  aside,  and  the  entire 
motion  to  dismiss  will  be  overruled. 

Motion  overruled. 

BRADY,  X,  not  sitting. 


STUMP  v.  RILEY.    (No.  428.) 


(Court  of  Civil  Appeals  of  Texas. 
Map*  13, 1919.) 


Beaumont 


Appeal  and  Ebbob  <t=»755— Assignments  or 

ERROR— INSUFFICIENCY— ABSENCE    OF    BRIEF 
— EVIDENCE. 

Assignments  of  error  that  the  judgment  is 
contrary  to  and  not  supported  by  the  evidence, 
and  that  the  court  erred  in  giving  judgment  for 
plaintiff  as  against  defendant,  for  the  reason  the 
evidence  is  insufficient  to  show  plaintiff  complied 
with  the  contract  sued  on,  without  a  brief  are 
insufficient  to  require  the  Court  of  Civil  Appeals 
to  review  them. 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;   E.  A  McDowell,  Judge. 

Action  by  T.  O.  Riley  against  I*  O.  Stump. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed.     , 

-    Guy  Robertson,  of  Port  Arthur,  for  ap- 
pellant. 

Orgain,  Butler,  Bolinger  &  Carroll,  of  Beau- 
mont, for  appellee. 

WALKER,  J.  Neither  party  has  briefed 
this  case.  It  was  tried  before  the  court 
without  a  jury,  and  the  findings  of  fact  made 
by  the  trial  judge  fully  sustain  ail  the  al- 
legations in  plaintiff's  petition.  No  attack 
is  made  on  these  findings,  nor  is  any  error 
assigned,  other  than  (1)  that  the  judgment 
of  the  court  Is  contrary  to  and  not  support- 
ed by  the  evidence,  and  (2)  that  the  court 
erred  in  giving  judgment  for  plaintiff  as 
against  the  defendant,  for  the  reason  that  the 
evidence  Is  insufficient  to  show  that  the  plain- 
tiff complied  with  the  contract  sued  upon. 
These  assignments  without  a  brief,  are  not 
sufficient  to  require  us  'to  further  inquire  in- 
to this  appeal. 

This  case  is  therefore  in  all  respects  af- 
firmed. 


SAN  ANTONIO,  U.  *  G.  BY.  CO.  ▼.  ERNST. 
(No.  6174.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Feb.  26,  1919.    Rehearing  Denied 
March  26,  1919.) 

L,  Damages  <8=»112— Destruction  or  Gbass 

BY   FlRE   OR   WATER. 

Measure  of  damages  for  grass  and  herbage 
destroyed  by  fire  or  water  is  the  market  value 
of  the  grass  when  destroyed,  or,  if  without  mar- 
ket value,  its  value  in  view  of  the  use  to  which 
it  was  to  be  applied. 

2.  Damages  e=»174(3)— Destruction  or  Pas- 
turage—Evidence. 

In  absence  of  any  evidence  in  plaintiff's  suit 
tending  to  show  there  was  any  market  value  of 
grass,  testimony  as  to  what  it  may  have  been 
worth  to  plaintiff,  or  his  wife,  was  properly  ad- 
mitted. 

3.  Damages   €=>112  —  Special   Damages  to 
Pasturage— Loss  or  Owner. 

Where  railroad,  after  running  line  through 
plaintiff's  lands,  by  neglecting  and  refusing  to 
dose  openings  on  right  of  way  by  fence  and 
cattle  guards,  gradually  destroyed  value  of 
grass  and  herbage  as  pasturage  by  failing  to 
protect  it  from  stock  of  others,  case  was  one 
of  special  damages,  to  be  measured  by  loss  to 
plaintiff  rather  than  market  value  of  grass. 

4.  Appeal  and  Error  <8=>1004(3)— Cure  or 
Error— Excessive  Verdict— Remittitur. 

In  action  against  railxoad  foa  destruction  of 
pasturage  by  failing  to  fence  right  of  way  and, 

thus  admitting  stock  of  others  to  plaintiff's  pas- 
turage, an;  error  in  excessive  verdict  for  $1,200, 
evidence  justifying  verdict  for  at  least  9759,  was 
cured  by  remittitur  of  $450.  ' 

6.  Damages   <9=>228  —  ExoessIvc   Verdict  — 
Authority  to  Require  Remittitur. 
Where  jury  rendered  excessive  verdict,  the 
trial  court  had  authority  to  require  remittitur 
to  reduce  verdict  to 'a  proper  amount. 

6.  Judgment  <8=>194,  288  —  Disposrraow  or 
All  Parties  and  Issues. 
A  judgment  was  not  erroneous  because  not 
disposing  of  one  who  was  a  party  plaintiff  in 
the  original  petition,  and  because  not  disposing  , 
of  part  of  suit  to  cancel  deed  to  defendant, 
where  such  party  plaintiff  was  eliminated  by 
amended  petition,  and  prayer  for  cancellation 
of  deed  was  made  in  case  there  was  no  recovery 
of  damages,  which  were  awarded. 

Appeal  from  District  Court,  Atascosa 
County ;  O.  C.  Thomas,  Judge. 

Suit  by  L.  H.  Ernst  against  the  San  An- 
tonio, Uvale  &  Gulf  Railway  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

J  R.  Garnand,  of  Jourdanton,  and  Mason 
Williams,  of  San  Antonio,  for  appellant. 

FLY,  C.  J.  Appellee  sued  appellant  to  re- 
cover damages  In  the  sum  of  $1,000,  being  the 
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rental  value  of  500  acres,  more  or  less,  of 
pasture  lands;  and  which, 'was  worth  to  ap- 
pellee the  sum  of  $1.'50  an  acre  for  pasturage 
for  live  stock,  which  pasturage. was  destroy- 
ed by  appellant,  after  running  its  line  of  rail- 
road through  the  lands,  by  neglecting  and 
refusing  to  close  the  openings  on  the  right 
of -yay  by  fences  and  cattle  guards,  and  pro- 
tect the  pasture  from  the  Inroads  of  stock 
belonging  to  others.  The  cause  was  tried 
by  jury,  resulting  in  a  verdict  and  Judgment 
for  appellee  In  the  sum  of  $1,200. 

An  exception  to  that  part  of  the  petition 
which  alleged  that  the  grass  and  herbage 
on  the  pasture  was '  worth  $1.50  an  acre  to 
appellee  was  overruled  by  the  court,  and  an 
objection  was  then  urged  to  testimony  offer- 
ed to  sustain  the  allegation  to  which  the  ex- 
ception had  been,  directed.  The  appellant 
urged  that  the  true  measure  of  damages  in 
cases  of  this  character  is  the  market  or  rent- 
al value  of  the.  grass  destroyed,  and,  if  there 
was  no  such  value,  then  the  intrinsic  value 
of  the  grass. 

[1,2]  The  measure  of  damages  fixed  by  de- 
cisions in,  Texas  for  grass  and  herbage  de- 
stroyed by  fire  or  water  Is  the  market  value 
of  the  grass  when  destroyed,  or,  If  it  had  no 
market  value,  then  its  value  In  view  of  the 
use  to  which  it  was  to  be  applied.  Railway 
Tv  Wallace,  74  Tex:  581, 12  S.  W.  227 ;  Brous- 
sard  t.  Railway,  80  Tex.  329,  16  3.  W.  30; 
Railway,  v.  Matthews,  8  Tex,  Civ.  App.  493, 
.28  S.  W.  90;  Railway  v.  Rheiner,  25  S.  W. 
971 ;  Railway  v.  t?oode,  7  Tex.  Civ.  App.  245, 
20  8.  W.  441 ;  Railway  V.  Chittlm,  31  Tex. 
Civ.  App.'  40,  71  S.  W.  294;  Railway  v. 
Prude,  39  Tex.  Civ.  App.'  144,  86  S.  W.  1048. 
There  was  no  evidence  tending  to  show  that 
there,  whs  any  market  value  of  the  grass, 
and  testimony  as  to  what  the  grass  may  have 
been  worth  to  appellee  or.  his  wife  was  prop- 
erly admitted. 

[3]  In  all  the  eases  cited  as  to  value,  there 
was  a  total  destruction  of  the  grass,  usually 
by  fire,  and  the  measure  of  market  values, 
hereinbefore  Indicated,  might  be  readily  ap- 
•  plied  to  the  subject-matter,  but  in  this  case 
we  have  the  grass  gradually  consumed  by  live 
Stock  of  others,  in  conjunction  with  the  live 
Stock  of  appellee,  and  it  is  a  case  in  which 
it  is  diflicult  to  fix  a  measure  of  damages. 
Under  the  facts  of  this  case,  if  the  market 
value  of  the. glass  would  be  the  measure  of 
damages,  it  would  be  a  market  value  of  the 
grass  to  be  used,  together  with  the  cattle  of 
appellee.  It  was  alleged  that  the  pasturage 
was  used  for  the  stock  of  appellee,  and  that 
the  use  for  that  purpose  of  the  pasturage 
was  worth  the  sum  of  $1.50  an  acre  per  year 
to  appellee.  .  The  evidence  showed  that  ap- 
pellee used  (the  pasture  for  grazing  his  cat- 
tle, and  that  there  was  on  it  the  only  water 
in  the  vicinity  for  cattle  purposes.  He .  used 
the  pasture  for.  his  horses,, and  had  cattle 
that  he  was. raising  to  butcher  for  the  mar- 
ket, and  some  milk  cows.    He  was  compelled 


to  feed  the  stock  after  the  fence  was  left 
down,  and  cattle  belonging  to  others  came  in. 
There  was  no  way  in  which  the  measure  of 
the  market  value  of  the  grass,  if  any,  could 
have  been  applied  to  his  grass.  It  was  a  case 
of  special  damages  sustained  outside  of  and 
not  to  be  measured  by  the  market  value  rule, 
but  only  by  the  general  law  of  compensation. 
There  was  no  evidence  tending  to  show  that 
he  could  have  obtained'  pasturage  in  the  im- 
mediate vicinity  for'hls  cattle.  Being  a  case 
of  special  damages,  it  was  to  be  measured 
by  the  loss  to  appellee. 

Appellee  did  not  allege  any  market  value 
for  the  grass,  but  alleged  the  value  of  the 
use  to  him,  and,  as  said  in  the  case  of  Rail- 
way v.  Matthews,  8  Tex.  Civ.  App.  493,  23  S. 
W.  90,  Railway  v.  Stone,  60  S.  W.  461,  and 
(Railway  v.  Brune,  181  S.  W.  547,  under  the 
circumstances  of  this  case  it  is  improbable 
that  the  pasturage  had  any  market  value. 
As  said  in  the  Matthews  Case  and  approved 
by  the  court  in  Railway,  v.  Chittlm,  herein 
cited: 

"Any  evidence  tending  to  show  what  the  grass 
was  worth  when  put  to  any  of  the  uses .  for, 
which  it  was  valuable  should  be  admitted." 

All  the  evidence  tended  to  show  that  there 
was  no  market  value  for  the  pasturage,  and 
the  value  of  it  to  appellee  was  properly  ad- 
mitted. The  evidence  showed  that  no  pas- 
tures in  the  neighborhood  of  appellee  were 
being  rented,  and  consequently  there  was  no 
market  value. 

[4, 6]  The  petition  sought  a  recovery  of 
$1,000,  and  the  evidence  justified  a  verdict 
for  at  least  $750,  but  the  jury  returned  a 
verdict  for  $14200,  which  under  order  of  the 
court  was  reduced' by  a  remittitur  of  $450 
to  $750.  Appellant  contends  that  the  judg- 
ment should  be  reversed  because  the  verdict 
showed  passion  and  prejudice,  but  that  is  not 
necessarily  so,  and  whatever. error  there  may 
have  been  was  cured  by  the  remittitur.  In 
the  case  of  Railway  v.  Shults,  90  S.  W.  506, 
relied  on  by  appellant,  there  was  no  remit- 
titur, and  the  court  reversed  the  judgment 
on  the  ground  that  It  was  for  more  than 
was  claimed,  which  was  fundamental  error, 
and  demanded  a  reversal  because  it  could 
net  be  corrected  In  the  appellate  court.  The 
error  was  corrected  in  the  trial  court  by  the 
remittitur,  which  it  had  the  authority  to  re- 
quire. Railway  v.  Johnson,  24  Tex.  Civ.  Appw 
180,  58  S.  W.  624 ;  Railway  v.  Cornell,  27 
Tex.  Civ.  App.  588,  66  S.  W.  246;  Tex. 
Buildiag  Co.  t.  Reed,  169  S.  W.  211;  Chan- 
nel! Chem,  Co.  v.  Hail,  187  S.  W.  704.  ' 

[6]  The  seventh  assignment  claims  error 
because  the  verdict  end  judgment  do  not  dis- 
pose of  Mrs.  Ernst,  who  was  a  party  plain- 
tiff tn  the  original  petition,  bat  -did  not  ap* 
pear  in  the  amended,  petition,  and  because 
the  judgment  did  not  dispose  of  that  part  of 
the  suit  to  cancel  the  deed  to  appellant  for 
the  right  of  way.    Mrs.  Ernst  was  eliminat- 
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ed  from  the 'suit  by  the  amendment,  and  the 
prayer  for  cancellation  was  made  In  case 
there  was  no  recovery  far  damages.  The  as- 
signment, of  error  is  overrated. 

The  sufficiency  of  the  evidence  to  sustain 
a  verdict  for  damages  la  'not  questioned. 

The  Judgment  is  affirmed. 


BOWDEN  et  Hz.  v.  WAGGONER  et  aL 
(Kb.  960.)      • 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

March  13,  1919.    Rehearing  Denied 

April  3,  1919.) 

X.  Sales  «=»130(8)— Rescission  —  Fbaudu- 

LIXT    Ml8BSF«»SENTATI0NB  —  BD.IIE'S 

Knowledge. 
In,  an  action  for  rescission  of  purchase  of  a 
mercantile  business,  evidence  held  sufficient  to 
sustain  a  finding  that  the  plaintiffs  immediate- 
ly after  taking  possession  of  the  business  had 
knowledge  that  defendants'  representations  of 
its  volume  were  untrue. 

2.  Sales  &=>  124  —  Rescission  —  Ability  tp 
Put  Defendant  in  Statu  Quo. 
Where  plaintiffs  seeking  rescission  of  pur- 
chase of  a  mercantile  business,  immediately'  aft- 
er sale,  found  such  a  discrepancy  between  the 
tolume  of  the  business  and  that  represented  by 
defendant  as  to  constitute  notice  of  being  over- 
reached, they,  should  have  kept  the  property  to  a 
condition  to  place  the  defendants  in  statu  quo 
in  case  of  rescission. 

8.  Sales  «s»124— Rbscisbiow— Inability  to 
Place  Seixek  in  Statu  Quo. 
Plaintiffs  were  not  entitled  to  rescission  of 
purchase  of  a  mercantile  business,  where,  after 
notice  of  being  overreached,  tbey  brought-  about 
material  business  changes  by  making  improve- 
ments and  disposing  of  goods  received,  rendering 
it  impossible  to  place  defendants  in  statu  quo. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; W.  D.  Howe,  Judge. 

Suit  by  H.  E.  Bowden  and  wtte  against 
Alverta  Waggoner  and  another.  ;  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

T.  A.  Falvey  and  F.  G.  Morris,  both  of  El 
Paso,  for  appellants. 

Beall,  Kemp  &  Nagle  and  Brown  &  Wll- 
char,  all  of  El  Paso,  for  appellees. 

HARPER,  C>  J.  This  is  a  suit  by  H.  E. 
Bowden  and  his  wife,  Flossie  H.  Bowden, 
brought  in  the  district  court  of  El  Paso  coun- 
ty, Thirty-Fourth  Judicial  district,  against 
Alverta  Waggoner  to  rescind  a  contract  of  sale 
and  cancel  deed  made  by  her  to  Bowden  and 
wife,  and  to  cancel  the  notice  executed  by 
them  for  the  unpaid  part  of  the  purchase 
money  given  therefor,  and  to  recover  the 


payments,  made  and  lor  the  value  of  im- 
provements made  by  said  Bowden  and  wife 
on  the  lots  conveyed,'  for  alleged  fraudulent 
representations  made  by  defendant  and 
which  induced  plaintiffs  to  enter  lntp  said 
contract  The  plaintiffs  also  sought  an  in- 
junction, against  the  State  National  Bank  of 
El  paso,  enjoining  it  from  disposing  of  or 
parting  with  possession  of  the  unpaid  notes 
executed  by  plaintiffs,  for  which  purpose  the 
said  bank  was  made  a  party  defendant. 

The  defendant  Waggoner  answered  by  gen- 
eral denial,  and  allegations  of  knowledge 
having  been  acquired  by  plaintiff  of  the  al- 
leged fraud,  and  subsequent  ratification  or 
election  to  abide  the  contract  The  defendant 
also  filed  a  cross-action  to  recover  on  the 
unpaid  notes  given  by  plaintiffs  and  on  those 
given  by  defendant  Waggoner  for  certain  per- 
sonal property  later  sold  to  Bowden  and 
wife,  the  payment  of  which  was  assumed 
by  plaintiff  Bowden  and  wife,  as  a  part  of 
said  sale,  and  to  foreclose  the  lien  on  the 
real  estate  and  personal  property  involved 
In  the  deal.  . 

The  State  National  Bank  answered  by  de- 
murrer and  general  denial. 

The  case  came  on  for  trial  September  25, 
1918,  before  the  court  without  a  jury,  and 
the  court  rendered  judgment  for  defendant 
for  16,900  and  Interest,  and  on  motion  of 
plaintiffs  filed  findings  of  fact  and  conclusions 
of  law;  and  plaintiffs  excepted  to  the  Judg- 
ment and  certain  of  the  findings  of  fact  and 
conclusions  of  law  and  filed  statement  of 
fact  and  assignments  of  error,  and  has 
brought  the  case  here  on  appeal. 

The  court  findings  of  fact  and  conclusions 
of  law  are  as  follows: 

(1)  I  find  that  the  defendant  Waggoner  made 
representations  as  to  her  daily  gross  receipts 
from  her  business  as  alleged  in  plaintiffs'  peti- 
tion. 

(2)  I  find  that  said  representations  were  false, 
in  that  her  gross  receipts  during  the  month  pre- 
ceding the  sale  had  not  been  more  than  half 
as  much  as  she  stated  to  plaintiffs  tbey  were. 

(3)  I  find  that  said  representations  were  made 
by  defendant  Waggoner  knowingly. 

(4)  I  find  that  said  representations  were  ma- 
terial to  the  making  of  the  contract  by  the 
plaintiffs,  and  that  plaintiffs  relied  upon  said 
representations  as  speaking  the  truth,  and  that 
the  belief  that  the  receipts  from  the  daily  sales 
were  as  large  as  was  stated  by  the  defendant 
Waggoner  was  a  material  inducement  to  the 
making  of  the  purchase  of  the  business,  prop- 
erty, and  location  which  the  plaintiffs  pur- 
chased. 

"  (5)  I  find  as  a  fact  that  the  books  introduced 
in  evidence  by  the  defendant  correctly  showed 
the  business  which  she  did  up  to  and  includ- 
ing February  24,  1918. 

(6)  I  find  as  a  fact  that  the  plaintiffs,  imme- 
diately after  they  took  possession,  bad  knowl- 
edge that  said  representations  of  defendant  Wag- 
goner were  untrue. 
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(7)  I  find  aa  a  fact  that  the  Ooontown  Tablet 
was  not  among  the  tablets  seized  by  the  search 
warrant  or  among  the  tablets  for  which  plain- 
tiff H.  B.  Bowden  gave  a  receipt  on  May  7, 
1918. 

(8)  I  find  that  said  Coontown  Tablet  was  in 
possession  of  plaintiffs  from  the  time  they  took 
possession  of  the  store,  but  never  came  under 
their  personal  observation,  and  were  never  ex- 
amined by  them  until  about  the  middle  of  Au- 
gust, 1918. 

(9)  I  find  that  if  the  plaintiff  had  undertaken 
to  prosecute  inquiry  as  to  the  facts  concern- 
ing said  fraud,  they  could,  in  the  exercise  of 
reasonable  diligence,  have  discovered  facta  up- 
on which  to  sustain  a  judicial  decision. 

(10)  I  find  that  the  plaintiffs  carried  on  the 
business,  using  the  property  purchased,  made 
improvements  thereon,  and  made  the  payments 
under  the  contract,  for  4%  months,  and  took 
no  steps  to  rescind  the  contract  of  sale  until 
about  August  16,  1918. 

(11)  I  find  that  plaintiffs  are  in  default  of 
the  payments  overdue  on  said  purchase  as 
pleaded  by  defendant  in  her  cross-action,  and  in 
the  amount,  principal,  interest,  and  attorney's 
fees  as  pleaded  by  defendant. 

(12)  That  by  the  time  this  suit  was  filed  a 
material  change  in  the  position  of  the  parties 
had  occurred,  and  it  is  impossible  to  place  the 
parties  in  statu  quo. 

[1]  The  first  assignment  attacks  the  sixth 
finding  of  fact  npon  the  ground  that  there  Is 
no  evidence  to  support  it. 

The  fraudulent  misrepresentations  charged 
to  have  been  made,  and  which  Induced  ap- 
pellant to  enter  into  the  trade,  are  that  ap- 
pellee stated  that  her  daily  sales  were  not 
less  than  $26  per  day,  except  Sundays,  and 
that  on  the  latter  days  they  were  from  $100 
to  $150.  Appellants  testified  that  the  sales 
began  to  run,  Immediately  after  taking  charge 
of  the  business,  from  $5  to  $10  per  day  on 
week  days  and  $40  to  $50  on  Sundays,  and 
business  did  not  Increase — taking  their  testi- 
mony— during  all  the  time  they  ran  it,  over 
four  months.  So  great  is  the  difference  be- 
tween these  receipts  and  those  they  allege  ap- 
pellee represented  she  had  received,  as  to 
conclusively  show  that  It  was  Impossible  for 
the  representation  to  have  been  true. 

The  second  assignment  charges  error  In 
the  ninth  finding,  in  that  the  evidence  did 
not  tend  to  prove  a  failure  to  make  inquiry; 
since  we  have  concluded  that  the  evidence 
la  sufficient  to  support  the  sixth  finding,  the 
ninth  becomes  Immaterial. 

[2]  It  is  urged  that  the  sixth  finding, 
when  construed  in  connection  with  the  ninth 
simply  means  that  the  appellants  had  suffi- 
cient evidence  to  put  them  upon  inquiry,  and 


that,  there  being  no  proof  that  If  this  in- 
quiry had  been  followed  up  such  evidence 
of  the  fraud  would  have  been  discovered  as 
to  Justify  an  action  for  rescission,  for  that 
reason  the  appellants  were  excused  from 
taking  action  to  rescind  at  an  earlier  date. 
And  it  is  further  argued  that,  not  until  they 
found  the  book  kept  by  appellee  which  show- 
ed the  daily  receipts  for  some  time  prior  to 
the  sale,  did  they  have  such  proof,  and  that 
therefore  any  action  brought  prior  to  finding 
said  book  would  hare  been  futile,  etc.  We 
answer  this  by  suggesting  that,  If  the  evi- 
dence does  not  support  the  sixth  finding,  In 
that  the  admissions  of  plaintiffs'  as  to  the 
discrepancy  between  the  dally  sales  as  rep- 
resented, and  those  actually  made  Imme- 
diately after  the  purchase,  could  not  be 
held  to  be  proof,  this  fact  was  at  least  so 
significant  of  the  fact  that  they  had  been 
overreached  that  it  must  be  held  to  have 
been  notice  to  them  that  after-dealings  with 
the  property  must  be  such  as  that  they  should 
-keep  it  in  such  condition  as  to  place  the 
parties  In  statu  quo  in  case  they  should  con- 
clude to  rescind.  Jockusch,  Davidson  &  Co. 
v.  Lyon  &  Sons,  100  Tex.  598,  102  S.  W. 
396;  Carlock  v.  Sweeney,  82  S.  W.  469. 

[3]  In  this  connection,  appellants'  com- 
plaint of  the  twelfth  finding  of  fact  and  the 
first  conclusion  of  law  must  be  overruled  for 
the  reason  that  they  have  continued  to  use 
the  property  for  over  four  months,  made 
their  payments  as  obligated,  all  the  while 
selling  off  the  stock  of  goods  received,  and 
have  made  improvements  to  the  value  of 
over  $900  in  the  nature  of  a  dance  hall, 
which  appellee  testified  she  did  not  approve 
of  and  advised  against  it,  and  for  which  they 
ask  a  judgment,  and  that  a  Hen  be  declared 
upon  the  whole  property  in  case  a  rescission 
Is  decreed  to  secure  its  payment.  Thus  they 
have,  as  held  by  the  trial  court,  by  such 
acts  brought  about  such  material  changes 
in  the  position  of  the  parties  as  to  render  It 
impossible  to  place  the  parties  In  statu  quo, 
and  for  this  reason  the  court  did  not  err  In 
entering  Judgment  for  defendant.  Dennis  v. 
Jones,  44  N.  J.  Eq.  513,  14  Aa  913,  6  Am. 
St  Rep.  899;  Watson  v.  Baker,  71  Tex.  749, 
9  S.  W,  867;  Guthrie  v.  Lyon,  98  S.  W. 
432,  at  bottom  of  page  434;  Moore  v.  Glesecke, 
76  Tex.  551,  13  S.  W.  290;  Manes  v.  J.  I. 
Case  Threshing  Machine  Co.,  204  S.  W.  235 
(4);  Shappiro  v.  Goldberg,  192  V.  S.  232.  24 
Sup.  Ct  259,  48  In  Ed.  419;  Grymes  T.  San- 
ders, 93  U.  S.  55,  23  L.  Ed.  798. 

Finding  no  error  in  the  record,  the  cause 
is  affirmed. 
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McKAMEY  BKOS.   v.   JONES.     (No.   6144.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
March  12, 1819.    On  Motion  for  Be- 
ing, April  2,  1919.) 

1.  Trial     «e»260(1O)  —  iNSTBtfcnoir  —  Dah- 
ages. 

In  suit  for  breach  of  contract  to  sell  ma- 
jority stock  of  company,  carrying  control  of 
company  and  all  its  property,  including  notes 
and  accounts,  instruction- submitting  issue  of 
buyer's  damages  if  contract  had  been  breached 
by  sellers  was  insufficient,  where  it  stated  no 
rul.e  for  admeasurement,  so  that  sellers'  request- 
ed charge  eliminating  damages  for  failure  to 
comply  with  agreement  to  put  notes  and  ac- 
counts in  collectable  shape  should  have  been 
given,  in  view  of  their  pleadings. 

On  Motion  for  Rehearing. 

2.  Corporations  <8=»121(6)—  Sale  or  Stock 
—Breach— Questions  for  Jubt. 

In  suit  for  breach  of  contract  to  sell  ma- 
jority stock  of  company,  whether  there  was 
fraud  on  the  part  of  the  sellers,  all  errors  and 
mistakes  in  their  failure  to  carry  out  the  con- 
tract, and  what  accounts  were  included  as  as- 
sets of  the  company,  or  what  not  owned  by  it  or 
left  out,  held  questions  bearing  on  a  proper 
valuation  of  the  stock,  which  should  have  been 
submitted  to  the  jury. 

Apenl  from  District  Court,  Calhoun  Coun- 
ty; John  M.  Green,  Judge. 

Suit  by  A .  L.  Jones  against  McKamey 
Bros.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Reversed,  and  cause  remanded. 

Wilson  &  Hamilton,  of  Port  Lavaca,  and 
Proctor,  Vandenberge,  Crain  &  Mitchell,  of 
Victoria,  for  appellants. 

Davidson  &  Bailey,  of  Ouero,  and  Lewis 
Wood,  of  Port  Lavaca,  for  appellee. 

COBBS,  J.  This  suit  was  brought  by  ap- 
pellee to  recover  damages  for  a  breach  of 
contract,  resulting  in  a  verdict  in  favor  of 
appellants  for  the  sum  of  $1,161.17.  Appel- 
lants entered  into  a  contract  with  appellee, 
whereby  the  latter  was  to  sell  the  former 
170  shares  of  the  capital  stock  of  the  Bay 
Trading  Company  of  the  par  value  of  each 
share,  $100,  and  delivering  in  exchange  there- 
for 212  acres  of  land  in  Red  River  county, 
Tex.,  on  which  there  was  a  mortgage  to  se- 
cure $2,000,  assumed  by  appellants.  This 
sale  carried  with  it  all  property,  real  and 
personal,  notes,  accounts,  and  choses  in  ac- 
tion of  Bay  Trading  Company,  unless  there 
was  some  exception  and  reservation. 

Appellees  were  to  render  to  appellant  a 
statement  of  .the  assets  and  liabilities  of 
Bay  Trading  Company,  that  the  notes  and 
accounts  due  to  said  Bay  Trading  Company 
were  to  be  invoiced  at  60  cents  on, the  dol- 
lar of  their  face  value,  and  all  notes  and  ac- 


counts which  were  assets  were  to  be  includ- 
ed as  assets  not  barred  by  the  statute  of  limi- 
tations, or  not  otherwise  in  legal  shape  for 
collection  regardless  of  the  solvency  of  said 
parties  owing  same,  or  whether  barred  by 
the  statute  of  limitations.  The  stock  and 
other  tangible  assets  were  to  be  valued  at 
their  original  cost,  and  from  aggregate  as- 
sets there  was  to  be  deducted  the  liabilities 
of  said  Bay  Trading  Company,  the  balance 
to  represent  the  net  assets  of  the  company  as 
a  basis  to  arrive  at  the  value  of  the  stock. 

It  was  agreed  that  appellants  were  to  have 
40  days  from  December  31, 1915,  to  place  the 
notes  and  accounts  Invoiced  by  them  in  a 
legal  and  collectable  shape.  The  solvency 
of  such  debtors  was  not  to  be  guaranteed. 
It  was  claimed  in  the  list  of  itemized  claims 
that  the  sum  of  $2,267.80  was  worthless  and 
barred  by  the  statute  of  limitations;  that 
said  list  of  notes  and  accounts  was  never  put 
in  collectable  shape,  and  appellants  thereby 
misled  appellee  and  'caused  him  to  pay  an 
amount  in  excess  of  the  true  value  of  the 
stock.  It  was  also-  alleged  by  plaintiff  that 
all  the  notes  and  accounts  mentioned  in 
Exhibit  A  were  worthless  and  barred  by  the 
statute  of  limitations,  and  so  known  to  be 
when  defendants  invoiced  them,  and  in-  no 
manner  assets  at  the  time  invoiced ;  that  de- 
fendants have  failed  to  furnish  any  data  by 
which  he  could  find  the  notes  and  accounts, 
and  the  invoice  and  statement  in  many  re- 
spects untrue.  Some  items  were  placed  at 
a  greater  price  than  the  cost,  and  some  did 
not  exist  at  all  or  were  not  the  property  of 
the  company,  and  plaintiff  relied  on  the  truth 
and  correctness  of  said  invoice  and  state- 
ment which  invoiced  the  assets  and  which 
was  false  and  untrue  in  certain  respects. 

[1]  There  are  a  number  of  Issues  raised, 
submitted,  and  assigned  as  error,  bnt  this  case 
must  turn  upon  the  question  of  law  raised  by 
assignments  of  error  as  to  the  sufficiency  of 
the  charge  of  the  court  in  submitting  the  is- 
sue for  measuring  damages  to  the  jury.  It 
will  be  noted  from  the  foregoing  there  was  no 
rule  agreed  upon  as  to  how  the  Insolvency  of 
any  one  owing  the  company,  or  in  other  re- 
spects lost  to  the  company  as  assets,  was  to 
be  ascertained,  or  how  it  would  be  treated  in 
case  such  contributed  to  reduce  the  par  value 
of  the  stock  by  falling  to  put  the  claims  in  a 
collectable  form,  or  otherwise,  in  such  case 
how  the  damages  were  to  be  assessed, -since 
the  solvency  of  such  debtors  was  not  guar- 
anteed in  the  transaction. 

The  court  instructed  the  jury  to  find,  if 
there ,  was  a  contract  for  the  purchase  bv 
plaintiff  of  170  shares  of  the  capital  stock  el 
Bay  Trading  Company,  and  whether  or  not 
either  one  of  the  defendants  violated  the  same, 
and,  if.  SO)  in  special  issue  3,  charged,  "Do 
you  find  that  the  plaintiff  has  been  damaged 
by  reason  of  the  failure  of  defendants  or  efc 
ther  of  them  to  comply  with  said  contract?? 
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to  which  the  Jury  answered,  "Yes."  In  special 
Issue  No.  4  the  court  charged  the  jury, 
"In  what  sum. of  money  was  plaintiff  damag- 
ed by  reason  of  such  failure?"  and  the  jury 
answered,  "$1,244.62."  Defendant  excepted  to 
the  charges  given,  and  asked  two  special 
charges.     The  first  was: 

"If  yon  answered  "Yes'  in  response  to  special 
Issue  No.  8,  then  yon  are  instructed,  in  re- 
sponse to  special  issue  No.  4,  to  state  no  sum  in 
excess  of  $442.33." 

This  charge  assumes  a  liability.  Special 
charge  No.  2  is  to  the  effect: 

"That  the  measure  of  damages,  if  any  yon 
find  in  this  case,  is  the  difference  in  the  value  of 
the  170  shares  of  the.  capital  stock  of  the  Bay 
Trading  Company  with  said  notes  and  accounts 
mentioned  *  •  *  placed  in  a  legal  and  col- 
lectable shape  within  the  40  days  alleged  and 
the  value  of  said  170  shares  with  the  said  notes 
and  accounts  in  the  shape  and  condition  same 
were  in  at  the  end  of  said  40  days." 

Special  charge  No.  1  excludes  liability  on 
the  plea  with  respect  f&  the  notes  and  ac- 
counts, on  the  theory  that  there  was  no  proof 
of  damages  with  regard  thereto,  applying  the 
measure  of  damages  deemed  by  appellants 
to  be  the  correct  one.  In  special  charge  No. 
2,  appellants  tried  to  submit  what  they  con- 
ceive to  be  the  correct  measure  of  damages. 
We  conclude  that  under  the  plaintiff's  plead- 
ings the  appellants'  theory  as  to  measure  of 
damages  is  correct,  and  that  the  court  erred 
In  not  giving  special  charge  No.  1  for  the  rea- 
son that  no  damages  legally  recoverable  were 
proven  for  failure  to  comply  with  the  agree- 
ment to  put  said  notes  and  accounts  in  col- 
lectable shape ;  that  Is,  In  such  condition  that 
limitation  could  not  be  successfully  pleaded 
against  them.  Of  course,  If  there  had  been 
evidence  of  such  damages,  It  would  have  been 
proper  to  refuse  special  charge  No.  1  and 
give  special  charge  No.  2. 

The  evidence  and  the  findings  of  the  Jury 
establish  the  breach.  For  failure  to  comply 
with  this  undertaking,  how  and  In  what  re- 
spect was  there  any  damage?  Why  were  not 
the  notes  and  accounts  collectable,  without 
being  put  In  what  is  called  "collectable" 
shape?  There  was  no  guaranty  shown  as  to, 
solvency,  and  no  pleading  and  proof  show- 
ing how  any  injury  resulted  from  such  fail- 
ure. At  any  rate,  the  court's  charge  did  not 
define  the  correct  rule  to  ascertain  damages 
in  this  case.  If  appellee  sustained  any  In- 
jury or  loss  by  reason  of  such  failure  to  col- 
lect any  one  of  such  claims  that  would  have 
been  collected;  had  they  been  put  In  a  "col1 
lectabte"  form  within  the  40  days,  was  the 
Important  Issue  in  this  case.  We  do  not 
think  the  issues  submitted  by  the  court  were 
sufficient  The  defendants  had' the  right  to 
have  the  measure  of  damages  more  definitely 
given  when  requested.  It  Is  the  fairer  prac- 
tice totnstruct  the  Jury  clearly  and 'pointed- 
ly, and  to  give  definite  instructions  on  the 


measure  of  damages  on  the  issues  and  facts 
in  the  particular  case*  B.  A:  T.  OL  B.  B. 
v.  Nixon,  52  Tex.  26;  BailroaM  Co.  v.  Le 
Glerse,  51  Tex.  204. 

In  the  view  we  take  of  this  case,  it  is  not 
necessary  to  discuss  the  remaining  assign- 
ments of  error,  and  they  are  overruled. 

The  Judgment  of  the  trial  court  Is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

On  Motion  for  Rehearing. 

Appellee  complains  that  the  statement  of 
the  case  by  this  court  does  not  truly  reflect 
the  issues.  It  was  alleged  that  flae  defend- 
ants owned  and  controlled  170  shares  of  the 
capital  stock,  of  the  par  value  of  $100  per 
share,  in  the  Bay  Trading  Company;  the 
said  Bay  Trading  Company  being  a  private 
corporation,  duly  Incorporated  under  and  by 
virtue  of  the  laws  of  the  state  of  Texas, 
transacting  a  general  mercantile  business 
at  Port  Lavaca,  Tex. 

McKamey  Bros.,  acting  through  J.  W.  Me- 
Kamey,  entered  into  a  contract  in  which  the 
McKamey  Bros,  were  to  sell  to  plaintiff  stock 
in  Bay  Trading  Company  and  value  of  stock 
arrived  at  as  follows :  McKamey  Bros,  were 
to  render  to  plaintiff  a  full  statement  of  as- 
sets and  liabilities  of  Bay  Trading  Company. 
Notes  and  accounts  due  to  said  Bay  Trading 
Company  to  be  invoiced  at  60  cents  on  the 
dollar  of  their  face  value,  and  all  notes  and 
accounts  which  were  assets  were  to  be  in- 
cluded as  assets  not  barred  by  statute  of 
limitations,  or  not  otherwise  In  legally  un- 
coUeetable  shape)  regardless  of  the  sol- 
vency of  the  parties  against  whom  they  stood. 
Stock  and  other  tangible  assets  were  to  be 
valued  at  their  original  cost,  and  from  the  ag- 
gregate amount  of  the  above  assets  there  was 
to  be  deducted  the  liabilities  of  said  Bay 
Trading  Company,  and  the  balance,  repre- 
senting 'the  net  assets  of  the  said  Bay 
Trading  Company,  should  be  taken  and  ac- 
cepted as  a  basis  from  which  to  arrive  at 
the  value  of  the  corporation  stock  of  said 
Bay  Trading  Company,  at  which  said  value 
plaintiff  was  to  purchase  said  stock  from 
said  defendants.  McKamey  Bros,  rendered  to 
plaintiff  a  statement  purporting  to  be  an  ac- 
curate, full,  and  fair  Invoice  and  schedule  of 
all  the  assets  and  liabilities  as  of  said  last- 
named  date,  and  plaintiff,  relying  upon  the 
accuracy  and  truthfulness  of  said  statement, 
computed  from  the  figures  therein  shown, 
and  on  the  basis  of  the  net  assets  thereby 
found,  in  accordance  with  the  said  terms  of 
said  contract,  plaintiff  purchased  all  the  said 
170  shares  of  stock  from  McKamey  Bros, 
at  the  price  thereby  arrived  at. 

It' was  agreed  that  McKamey  Bros,  were 
to  be  allowed-  4©  days  from  81st  day  of 
December,  1015,  to  place  the  notes  and  ac- 
counts so  involved  by  them  In  a  legal  and 
collectable  shape,' not,  however,  guaranteeing 
the  solvency-  of  such  debtors,  but  to  place 
the  same  in  such  shape  that  said  note  and 
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accounts  would  be  legally  enforceable  on 
their  face,  and  be  legal  assets  of  said  Bay 
Trading  Company. 

Among  the  notes  and  accounts  listed  and 
invoiced  as  assets  of  said  Bay  Trading  Com- 
pany were  certain  notes  and  accounts  men- 
tioned, of  the  face  value  of  $2,276.80,  set 
out  as  Exhibit  A,  all  of  which  are  worthless 
and  are  barred  by  the  statute  of  limitations, 
and  were  known  to  be  worthless  and  barred 
when  defendants  Invoiced  them  as  assets  of 
said  Bay  Trading  Company,  and  In  no  man- 
ner assets  of  said  Bay  Trading  Company,  nor 
at  the  time  so  invoiced.  Defendants  were 
allowed  the  full  40  days  to  put  them  in  col- 
lectable shape  and  make  same  assets,  but 
they  have  wholly  failed  and  refused  so  to  do, 
and  the  same  remain  totally  worthless,  and 
not  assets;  and  plaintiff  became  president 
and  general  manager  of  said  Bay  Trading 
Company,  and  has  been  unable  to  find  any 
of  the  notes  and  accounts  mentioned  in  said 
Exhibit  A  on  the  books  of  said  company, 
and  defendants  have  refused  to  furnish  him 
with  any  such  such  itemised  accounts  or  data 
from  which  he  could  procure  the  same,  and 
they  were  wrongfully  included  in  the  state- 
ment and  contrary  to  the  agreement,  and  by 
wrongfully  Including  same  caused  plaintiff 
to  pay  to  them  am  amount  in  excess  of  the 
contract  value  of  said  Bay  Trading  Com- 
pany's stock  of  $1,161.17. 

Said  Invoice  and  statement  of  the  condition 
of  the  Bay  Trading  Company  was  in  many 
respects  untrue  and  incorrect,  and  various 
items  placed  therein  at  a  greater  price  than 
the  original  cost  thereof,  and  some  Items  did 
not  exist  at  all,  or  'were  not  property  of  the 
said  Bay  Trading  Company,  and  plaintiff 
relied  on  the  truth  and  correctness  of  said 
invoice  and  statement,  which  were  false,  un- 
true, and  Incorrect  in  the  following  Items:  A 
note  for  $92.50,  purporting  that  it  was  sign- 
ed by  one  T.  H.  'Shumpert  Accounts  due 
to  a  branch  store  at  Kamey,  Tex.,  $160.91, 
and  no  trace  thereof  can  be  found  in  the 
records  of  the  Bay  Trading  Company,  and, 
If  existing,  are  In  hands  of  defendants,  do 
not  constitute  assets  of  the  said  Bay  Trading 
Company,  and  did  not  when  invoiced.  By 
reason  of  those  two  items  being  placed  in  the 
statement  furnished,  they  caused  the  plain- 
tiff to  pay  defendant  a  further  excess  of  the 
contract  value  of  Bay  Trading  Company 
stock  the  sum.  of  seventeen-twentieths  of 
60  per  cent  of  said  last-named  sum,  or  $129.- 
25.  There  was  included  also  "Port  Lavaca 
pavilion  stock  and  equity  In  fire  Insurance 
policies,"  Invoiced  at  $300*  when  in  fact  Bay 
Trading  Company  did  not  own  it  The  value 
of  the  unexpired  term  of  the  insurance  com- 
pany was  only  $68.41,  and  by  including  those 
two  last-named  items  there  was  an  excess 
charge  of  $231.59,  which  caused  plaintiff  to 
further  pay  an  excess  value  of  the  stock  of 
$197.85. 

In  the  invoice  there  were  various  and  sun- 
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dry  Items  of  merchandise,  overvalued  to  an 
aggregate  excess  of  $34.80,  which,  caused 
plaintiff  to  overpay  an  excess  of  $20.74.  De- 
fendants omitted  from  the  ilat  of  liabilities 
overdraft  at  the  First  National  Bank  of  Port 
Lavaca  of  $115.02,  and  accounts  due  local 
merchants  aggregating  the  sum  of  $61.68, 
wblch  caused  the  statement  to  show  an  ex- 
cess value  of  $176.70,  which  caused  him  to 
pay  the  further  excess  value  of  $150.16.  All 
of  the  items  defendants  became  liable  to 
refund  to  plaintiff. 

By  reason  of  the  omissions  of  the  Items 
of  liabilities  in  said  statements,  all  of  which 
were  relied  upon  by  this  plaintiff  in  carrying 
out  the  contract  of  purchase  of  170  shares  of 
stock  in  Bay  Trading  Company,  and  by  rea- 
son of  the  premises,  plaintiff  was  damaged 
$1,659,  which  he  seeks  to  recover. 

Such  are  the  allegations  upon  which  the 
plaintiff  seeks  to  .recover  damages  upon  the 
alleged  default  of  defendants  to  comply  with 
the  alleged  contract.  What  we  meant  by  say- 
ing "sale  carried  with  it  all  the  property 
•  •  •  of  the  Bay  Trading  Company"  was 
that  it  carried  with  it  all  the  claims  describ- 
ed In  the  petition,  not  that  the  plaintiff  got' 
them  individually,  but  only  as  they  figured  in 
estimating  the  value  of  170  shares  of  the 
stock,  being  the  majority  thereof,  and  carry- 
ing with  It  the  management  and  control  of 
said  company. 

The  case  was  reversed  upon  what  we  re- 
gard as  an  error  of  law  in  submitting  to  the 
Jury  the  true  measure  of  damages  .responsive 
to  the  pleadings  and  issues,  to  ascertain  what 
damages,  if  any,  the  plaintiff  suffered.  We 
have  not  discussed  the  various  exceptions. 
We  are  inclined  to  believe  the  allegations  in 
respect  to  the  various  claims  that  appellee 
sets  out  in  bis  petition  and  lists  included  in 
the  exhibit  are  sufficient  to  let  In  proof  for 
the  purpose  offered  on  the  Issue  of  his  dam- 
ages. It  will  be  borne  In  mind  that  the  sol- 
vency was  not  guaranteed  of  any  of  the 
claims,  or  that  they  were  hot  barred  by  the 
statute  of  limitations.  It  is  not  shown  how 
any  insolvent  or  barred  claims,  if  any,  were  to 
be  figured  as  an  asset  in  valuing  the  stock, 
as  that  was  not  to  be  taken  in  account  in  the 
sale. 

[2]  All  such  issues  of  fact  as  to  value  of 
the  assets  are  jury  questions,  for  the  jury  to 
consider  to  valuing  the  stock.  As  to  wheth- 
er there  was  fraud,  as  to  errors  and  mistakes 
in  failure  to  carry  out  contract,  as  to  what 
accounts  were  to  be  included  as  assets,  or 
as  to  which,  not  owned  by  the  company  or 
left  out,  and  the  kindred  questions  connected 
with,  and  relating  to  said  sale,  are  jury  ques- 
tions, bearing  upon  a  proper  valuation. of  the 
stock  under  direction  of  the  court,  for  plain- 
tiff could  not  recover  the  specific  value  of  any 
of  such  property,  as  the  title  Is  in  the  com- 
pany, and  plaintiff's  recovery  must  be  limited 
to  the  damages,  if  any,  he  suffered  by  reason 
of  the  acts  of  appellant  in  causing  him  to 
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pay  too  great  a  valoe  for  the  stock  as  plead- 
ed. This  Is  the  chief  issue  made  by  the 
pleadings  and  as  shown  by  our  opinion  tie 
correct  rule  In  submitting  It  to  the  jury  was 
not  given.  The  Jury  were  left  too  wide  a 
range. 
Motion  for  rehearing  overruled. 


FARRIAS  et  al.  v.  DELGADO.     (No.  6147.) 

(Court  of  Civil  Appeals  of  Texas.      San  An- 
tonio.    March  5,  1919.     Rehearing  Denied 
April  2, 1919.) 

1.  Pleading    «=433(6)  —  Averment  as  to 
Parties— Waiver. 

The  requirement  of  Rev.  St  1911,  art.  6097, 
that  the  name  and  residence  of  joint  owners 
in  partition  shall  be  alleged,  is,  not  cured  by 
a  failure  to  take  action  upon  it  at  the  trial. 

2.  Judgment      <8=»424  —  Setting  Aside  — 
Bill  of  Review— Defect  of  Parties. 

A  judgment  of  partition  in  favor  of  plain- 
tiffs, in  a  suit  in  which  there  is  a  defect  of 
parties,  two  of  the  persons  named  as  plaintiffs 
being  dead,  and  a  necessary  party  not  being 
joined,  is  at  least  voidable,  and  may  be  at- 
tacked for  fraud  and  mistake  at  a  subsequent 
term  in  a  direct  proceeding  by  a  bill  of  review. 

3.  Partition      <8=>64  —  Dismissal  of  Suit 
—Defect  of  Parties. 

Where,  on  vacating  a  judgment  rendered  at 
a  former  term  in  a  partition  suit,  for  fraud  or 
mistake  owing  to  defect  of  parties,  by  a  bill  of 
review,  the  plaintiffs  were  given  an  opportunity 
to  make  proper  parties  and  to  secure  and  in- 
troduce their  evidence,  but  refused  to  do  so,  the 
cause  was  properly  dismissed. 

4.  Appeal  and  Error   <8=»1225— Bond— Per- 
sons Bound. 

An  appeal  bond  will  bind  the  living  parties 
who  signed  it,  although  the  names  of  two  dead 
parties,  named  as  plaintiffs  in  instituting  the 
suit,  also  appeared  as  signers  of  the  bond. 

6.  Appeal  and  Ebror      «J=»323(1)— Persons 

Entitled  to  Review— Parties  Aggrieved. 

Any  one  or  more  of  the  parties  aggrieved 

by  the  judgment  of  a  trial  court  may  perfect  his 

or  their  appeal 

Appeal  from  District  Court,  Atascosa  Coun- 
ty; Covey  C.  Thomas,  Judge. 

Suit  for  partition  by  Maria  Louisa  Farri- 
as  and  others  against  Juan  Delgado.  Judg- 
ment for  plaintiffs.  From  orders  at  a  sub- 
sequent term  of  court,  setting  aside  the 
judgment  and  dismissing  the  suit,  plaintiffs 
appeal.    Affirmed. 

R.  H.  Ward,  McCollum  Burnett,  and  W.  W. 
Walling,  all  of  San  Antonio,  for  appellants. 

Walter  E.  Jones,  of  Jourdanton,  and  R.  R. 
Smith,  of  San  Antonio,  for  appellee. 


FLY,  C.  J.  This  is  an  appeal  from  an  or- 
der dismissing  the  cause  from  the  docket  of 
the  trial  court.  The  suit  was  filed  In  1914,  by 
Maria  Louisa  Farrlas,  Josefa  Delgado,  Cale- 
donia Delgado,  Juan  G.  Delgado,  Manuel  Del- 
gado, Martin  Delgado,  and  Jose  Delgado 
against  Juan  Delgado,  appellee,  to  recover 
a  portion  of  160  acres  of  land  In  Atascosa 
county,  and  partition  the  same  among  the 
plaintiffs  and  defendant.  This  information 
is  gained  from  an  answer  filed  by  appellee 
on  November  7,  1914;  the  petition  filed  in 
the  suit  not  being  copied  into  the  record-  On 
November  19,  1914,  the  court  rendered  a 
judgment  granting  a  recovery  to  the  plain- 
tiffs, herein  named,  of  seven-eighths  of  the 
160-acre  tract,  and  appointed  three  commis- 
sioners to  divide  it  among  the  parties.  On 
April  12,  1915,  at  a  succeeding  term  to  that 
at  which  the  judgment  was  rendered,  an  ap- 
plication was  filed  by  Juan  Delgado  to  set 
aside  the  judgment,  alleging  among  other 
grounds  that  two  of  the  plaintiffs  named  in 
the  petition,  namely,  Josefa  Delgado  and 
Manuel  Delgado,  were  dead  when  the  salt 
was  filed  in  their  name,  and  that  Jesus  Del- 
gado, a  necessary  party  to  the  partition  suit, 
was  not  made  a  party.  The  court,  in  its  or- 
der setting  aside  the  judgment  of  November 
19,  1914,  found  the  following  facts  in  its  re- 
citals: 

"On  this  6th  day  of  May,  1915,  coming  on  to 
be  heard  the  application  of  Juan  Delgado,  de- 
fendant in  the  above  entitled  and  numbered 
cause,  filed  herein  on  the  12th  day  of  April, 
1915,  as  amended  May  3,  1915,  and  supplement- 
ed May  6,  1915,  praying  the  court  to  set  aside, 
annul,  and  vacate  and  amend  the  record  of  the 
judgment  entered  in  said  cause  on  the  19th  day 
of  November,  1914,  adjudging  and  decreeing  to 
plaintiffs  herein  an  undivided  seven-eighths 
interest  in  and  to  the  land  in  controversy  in 
said  suit,  and  appointing  commissioners  to  par- 
tition the  same  and  make  their  report  and  rec- 
ommendations to  the  present  term  of  this  court. 
and  the  court  after  hearing  the  application  of 
defendant,  and  the  answer  of  plaintiffs,  by  their 
attorney  of  record,  and  duly  considering  the 
same,  finds  that  said  judgment  was  granted  in 
the  absence  of  defendant,  and  defendant's  coun- 
sel, and  in  the  absence  of  plaintiff's  original 
petition,  and  defendant's  original  answer  (which 
were  the  only  pleadings  at  the  time  filed  in  said 
cause),  though  a  substituted  copy  of  plaintiffs' 
original  petition,  without  application  to  substi- 
tute or  notice  of  substituted  copy  of  plaintiffs' 
original  petition,  was  read  to  the  court  in  lieu 
of  said  pleadings,  and  it  further  appearing  to 
the  court  that  there  are  other  parties  claiming 
an  interest  in  the  lands  in  controversy  in  said 
suit,  by  deed  duly  of  record,  and  by  possession 
of  parcels  of  said  land  taken,  prior  to  the  com- 
mencement of  this  cause  of  action,  and  that 
two  of  the  named  plaintiffs  in  said  cause  of  ac- 
tion were  dead  long  prior  to  the  commencement 
of  this  suit,  and  the  court  it  of  opinion  that 
said  judgment  entered  herein  on  the  19th  day 
of  November,  1914,  and  which  appears  of  rec- 
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ord  in  volume  11,  pages  844  and  845,  of  the 
minutes  of  this  court,  ought  to  be  set  aside,  an- 
nulled, and  vacated,  and  it  is  hereby  ordered, 
adjudged,  and  decreed  by  the  court  that  said 
judgment  be  and  the  same  is  hereby  set  aside, 
annulled,  and  vacated,  and  said  cause  set  down 
for  trial  in  the  same  manner  and  position  as 
though  no  judgment  had  ever  been  entered 
herein." 

Afterwards,  on  April  3,  1918,  the  court 
overruled  a-motion  by  appellants  to  set  aside 
the  order  vacating  the  Judgment  of  November 
19,  1914,  and  ordered  appellants  to  proceed 
with  a  trial  on  the  facts;  but  they  declined 
to  introduce  testimony,  and  the  cause  was 
dismissed  at  their  cost  From  that  order 
this  appeal  is  prosecuted. 

According  to  the  recitals  In  the  judgment 
granting  a  new  trial  In  the  case,  the  cause 
was  tried  in  November,  1914,  In  the  absence 
of  appellee,  and  without  the  petition  or  an- 
swer, the  only  pleadings  in  the  case,  and  upon 
an  attempted  substituted  petition,  made  with- 
out an  order  or  notice,  and  with  two  of  the 
plaintiffs  deceased  before  the  original  peti- 
tion was  filed,  and  other  necessary  parties 
not  in  court,  either  as  plaintiffs  or  defend- 
ants. The  case  Is  appealed  to  this  court  on 
a  bond  purporting  to  be  executed,  together 
with  others,  by  the  two  dead  persons  whose 
names  were  used  as  plaintiffs  in  instituting 
the  suit.  The  bond  Is  attacked,  through  a 
motion  to  dismiss,  because  it  was  executed 
in  part  by  deceased  persons.  Before  passing 
upon  the  validity  of  the  bond,  we  will  discuss 
the  propriety  and  legality  of  the  order  of  the 
court  In  May,  1915,  in  setting-  aside  a  judg- 
ment entered  by  It  at  the  term  next  preced- 
ing the  term  at  which  the  order  was  entered. 

[1]  The  statute  requires  that  the  name  and 
residence  of  the  Joint  owners  in  a  case  of  par- 
tition shall  be  alleged.  Rev.  St  1911,  art 
6097.  It  has  been  held  by  the  Supreme  Court 
that  want  of  parties  Is  not  cured  by  a  failure 
to  take  action  upon  it  at  the  trial.  Franks 
v.  Hancock,  1  Pbsey  TJnrep.  Cas.  554;  Ship 
Channel  Co.  r.  Bruly,  45  Tex.  8;  McKinney 
v.  Moore.  73  Tex.  470,  11  S.  W.  493;  Hollo- 
way  v.  Mcllhenny,  77  Tex.  657, 14  S.  W.  240 ; 
McDade  v.  Vogel,  173  S.  W.  506.  In  the  Hoi- 
loway-McIlhenny  Case  the  court  held: 

"Appellee  insists  that  because  there  was  no 
attempt  in  the  court  below  to  arrest  the  pro- 
ceedings for  want  of  necessary  parties  until  the 
final  judgment  was  amended  at  a  term  subse- 
quent to  that  at  which  the  trial  was  had  the 
objection  comes  too  late.  But  we  are  of  opin- 
ion that  the  error  cannot  be  cured  by  failure 
to  take  action  in  the  trial  court.  A  decree  of 
partition  in  a  suit  to  which  one  or  more  of 
the  owners  of  the  land  are  not  parties  does  not 
affect  their  rights.  They  cannot  be  bound  by 
the  decree,  and  can  have  it  set  aside  in  any 
proper  proceeding  in  which  all  parties  are  be- 
fore the  court  Courts  of  justice  do  not  sit 
to  enter  empty  decrees,  and  hence  will  arrest 
a  proceeding  of  this  character  for  want  of  nec- 
essary parties  at  any  stage  of  the  proceedings. 


The  rule  results  from  the  impossibility  of  mak- 
ing a  binding  decree  without  having  all  parties 
who  own  an  Interest  in  the  land  to  be  affected 
by  it  before  the  court" 

In  the  cited  case  of  Ship  Channel  Co.  v. 
Bruly  the  court  said: 

"It  must  appear  that  the  parties  to  the  suit 
among  them,  are  entitled  to  the  entire  estate. 
*  *  *  Otherwise  no  final  and  binding  decree 
of  partition  can  be  made,  even  as  between  the 
parties  before  the  court,  for  at  any  time  the 
owner  of  the  other  interest  may  also  sue  for 
partition." 

In  the  case  of  Moore  v.  Summerville,  80 
Miss.  323,  31  South.  793,  32  South.  294,  it 
was  held  by  the  Supreme  Court  of  Mississippi 
that  the  failure  to  have  a  party  at  interest 
summoned  in  a  partition  suit  rendered  the 
judgment  void  and  It  could  be  attacked  by  a 
bill  of  review. 

In  the  case  of  Oneal  v.  Stimson,  61  W.  Va. 
551,  56  S.  E.  889,  the  Supreme  Court  of  West 
Virginia  held: 

"Where  a  judgment  of  partition  and  sale  was 
rendered  without  all  the  parties  in  interest 
being  parties  to  the  suit  of  partition,  said  judg- 
ment is  an  absolute  nullity,  and  the  sale  made 
under  it  is  also  null  and  void" 

i 
— the   language   being   quoted   and   adopted 
from  the  case  of  Succession  of  Ernest  Poree, 
27  La.  Ann.  463. 

[2]  The  motion  filed  by  appellee  at  the 
April  term,  1915,  of  the  district  court,  was 
in  the  nature  of  a  bill  of  review,  and  the  bill 
was  not  attacked  for  Insufficiency,  and  the 
order  setting  aside  the  Judgment  was  grant- 
ed, and  after  tbe  cause  had  been  continued 
from  term  to  term  until  April,  1918,  appel- 
lants filed  their  motion  to  set  aside  the  order 
made  in  April,  1915.  The  Judgment  of  parti- 
tion was,  if  not  null  and  void,  at  least  void- 
able, and  could  be  attacked  through  a  bill  of 
review.  This  is  a  direct  proceeding  to  set 
aside  the  judgment  rendered  at  a  former  term 
for  fraud  or  mistake,  and  It  fully  Invoked  the 
equitable  powers  of  the  court  That  such  a 
proceeding  is  permissible  has  been  held  by  a 
long  line  of  decisions,  ranging  from  the  case 
of  Gross  v.  McLaren,  8  Tex.  341,  decided  in 
1852,  to  the  present  day.  The  court  heard  the 
facts  stated  in  the  bill  of  review  and  found 
them  to  be  true.  Three  years  after  the  Judg- 
ment was  rendered  a  motion,  named  "Motion 
of  Plaintiff  to  Set  Aside  Judgment  Granting 
New  Trial  to  Defendants,"  was  filed.  In 
reality  it  was  a  motion  for  a  new  trial,  filed 
at  the  sixth  term  of  the  court  after  the  order 
vacating  the  original  Judgment  was  granted. 

A  bill  of  exceptions  taken  to  the  action  of 
the  court  in  vacating  the  original  judgment 
was  of  date  May  6,  1915,  and  the  only  ground 
of  exception  was  that  the  judgment  was  a 
final  one  and  a  motion  for  a  new  trial  had 
been  overruled  at  the  time.  The  objections 
were  without  merit    There  was  undoubtedly 
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a  great  mistake  or  positive  fraud  In  procuring 
a  Judgment  of  partition  In  favor  of  two  per- 
sons who  were  dead  when  the  suit  was  Insti- 
tuted, and  as  herein  shown  the  judgment 
was  void,  or  at  least  voidable,  because  the 
necessary  parties  were  not  before  the  court. 
In  Vardeman  v.  Edwards,  21  Tex.  737,  the 
court  said: 

"In  general,  where  It  would  have  been  proper 
for  a  court  of  law  to  have  granted  a  new  trial, 
if  the  application  had  been  made  while'  the 
court  had  the  power  to  do  so,  the  court  of  chan- 
cery will  afford  its  aid  and  grant  it,  if  the  ap- 
plication be  made  upon  grounds  arising  after 
the  court  of  law  ceased  to  have  power  to  act. 
•  *  *  And,  in  general,  the  court  will  be  gov- 
erned by  the  same  principles  in  passing  upon 
the  merits  of  the  application  by  which  the  court 
of  law  would  have  been  governed." 

The  facts  set  out  In  the  bill  of  review  are 
not  assailed  for  their  Insufficiency  or  attack- 
ed as  to  their  verity.  The  diligence  of  ap- 
pellee Is  not  questioned,  nor  is  It  denied  that 
the  necessary  parties  were  not  before  the 
court.  The  only  contention  in  this  court  Is 
that  a  district  court  has  no  power  or  authori- 
ty to  set  aside  a  judgment  rendered  at  a  pre- 
vious term  for  fraud  or  mistake  or  any  other 
ground.  The  authorities  do  not  sustain  the 
proposition. 

"It  is  conclusively  settled,  by  repeated  deci- 
sions of  this  court,  that  a  new  trial  may  be 
granted  by  the  district  court  in  a  case  properly 
invoking  its  equitable  powers,  after  the  ad- 
journment of  the  term  at  which  the  judgment 
was  rendered."    Flummer  v.  Power,  29  Tex.  6. 

Even  after  a  motion  for  new  trial  is  over- 
ruled at  the  term  when  the  judgment  is  ren- 
dered, a  party  may  obtain  a  new  trial  at  a 
succeeding  term  on  proper  equitable  grounds. 
Bryorly  v.  Clark,  48  Tex.  345. 

This  court  will  not  enter  Into  a  further 
discussion  of  whether  ordinarily  a  judgment 
In  favor  of  persons  who  were  dead  when  they 
were  used  as  plaintiffs  to  institute  a  suit  was 
void,  but  the  fact  that  they  were  dead  and 
were  so  used  Is  evidence  of  palpable  fraud  or  a 
fearful  mistake.  This  was  a  direct  proceed- 
ing, and  the  judgment  was  open  to  attack  on 
the  ground  that  some  of  the  plaintiffs  were 
not  in  existence  when  the  suit  was  Instituted 
and  when  the  judgment  was  rendered  In  their 
favor.  Thouvenln  v.  Rodrigues,  24  Tex.  468; 
Glddlngs  v.  Steele,  28  Tex.  782,  91  Am.  Dec. 
336.  A»  hereinbefore  stated,  a  Judgment, 
to  be  valid  in  a  partition  suit,  must  be  ren- 
dered as  to  every  one  interested  in  the  prop- 
erty, and  the  recovery  in  such  a  case  is  not 
divisible.  However,  if  it  be  that,  as  the  want 
of  all  necessary  parties  did  not  appear  in  the 
Judgment  or  other  parts  of  the  record,  the 
Judgment  would  be  voidable  only,  still,  if  void 
or  voidable,  It  could  be  attacked  in  a  direct 
proceeding  by  a  bill   of  review.    'Moke  v. 


Brackett,  28  Tex.  448;  Pullen  ▼.  Baker,  41 
Tex.  419;  Milam  Co.  v.  Robertson,  47  Tex. 
222 ;  McClelland  v.  Moore,  48  Tex.  355. 

[3]  Appellants  were  given  an  opportunity 
to  make  proper  parties,  and  secure  their  evi- 
dence, and  place  it  before  the  court,  and 
upon  their  refusal  so  to  do  the  cause  was 
dismissed,  as  it  should  have  been. 

[4,  5]  The  appeal  bond  will  bind  the  living 
parties  who  signed  It,  although  the  names  of 
the  dead  parties  may  have  been  used  In  the 
bond.  Any  one  or  more  of  the  parties  ag- 
grieved by  the  judgment  of  a  trial  court  may 
perfect  his  or  their  appeal.  Simmons  v.  Fish- 
er, 46  Tex.  126. 

The  judgment  Is  affirmed. 


HARTT  v.  XTURRIA  CATTLE  CO.  et  aL* 
(No.  8927.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Dec.  7,  1918.     Rehearing  Denied 

Jan.  18,  1919.) 

1.  Evidence  «5=>139— Failure  or  Guaranty 
or  Cattle  Sold— Evidence  of  Custom. 

Where  defendant  cattle  company  pleaded 
over  against  defendant  commission  company 
for  judgment  in  case  it  was  held  liable  for  fail- 
ure of  commission  company's  guaranty  that  cat- 
tle sold  were  immune  from  tick  fever,  evidence 
was  admissible,  as  between  them,  as  to  the 
existence  or  otherwise  of  a  custom  among  com- 
mission companies  at  the  place  of  sale  to  make 
such  representations  or  guaranties. 

2.  Evidence  £=139— Authority  of  Agent— 
Customs  and  Usages. 

In  an  action  for  failure  of  guaranty  that 
cattle  sold  were  immune  from  tick  fever, 
brought  against  a  seller  and  its  agents,  evi- 
dence of  commission  merchant's  custom  as  to 
making  such  guaranties  was  admissible,  not  to 
enlarge  the  powers  conferred  by  employer  upon 
agent,  but  as  a  means  of  interpreting  and  ascer- 
taining the  powers  actually  conferred. 

3.  Appeal  and  Error  <8=206(1) — Objections 
in  Lower  Court— Reception  of  Evidence. 

Where  evidence  was  admissible  for  any  pur- 
pose, and  no  request  was  made  that  it  be  limit- 
ed to  the  purposes  for  which  it  was  properly  ad- 
missible, its  admission  cannot  be  held  reversible 
error. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;   Bruce  Young,  Judge. 

Suit  by  W.  E.  Hartt  against  the  Yturria 
Cattle  Company  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Templeton  ft  Milam,  of  Ft  Worth,  for  ap- 
pellant. 

B.  K.  Goree  and  McLean,  Septt  ft  McLean, 
all  of  Ft.  Worth,  and  Craig"  ft  Green,  of 
Brownsville,  for  appellees. 
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BUCK,  J.  W.  B.  Hartt  sued  the  Yturria 
Cattle  Company,  the  George  R  Barse  Live 
Stock  Commission  Company,  and  Abraham 
Conn  for  damages  for  breach  of  an  alleged 
contract  of  guaranty.  He  alleged  that  the 
Yturria  Cattle  Company,  hereinafter  called 
the  Cattle  Company,  shipped,  from  certain 
named  counties  In  southwest  Texas,  a  number 
of  cattle  to  the  George  R.  Bane  Live  Stock 
Commission  Company,  hereinafter  called 
Commission  Company,  for  sale  on  commis- 
sion, and  that  the  Commission  Company  was 
accustomed  to  selling  such  live  stock  as  was 
sent  to  It  through  its  agent  and  salesman, 
Abraham  Conn,  "which  fact  was  then  and 
there  well  known  to  the  Cattle  Company." 
He  further  alleged  that  plaintiff  also  Induced 
him  to  purchase  certain  of  said  cattle  by  the 
representations  made  by  Conn,  to  the  effect 
that  the  cattle  had  come  from  a  "tlcky"  coun- 
try— that  Is,  from  a  place  Infested  with  ticks 
—and  that  said  cattle  were  safe  to  go  any 
where,  being  Immune  from  tick  fever;  that 
"in  making  such  statements  and  representa- 
tions said  Cohn  was  then  and  there  acting 
within  the  scope  of  his  authority,  or  at  least 
within  the  apparent  scope  of  his  authority," 
not  only  as  the  agent  of  the  Commission  Com- 
pany, but  also  as  the  agent  of  the  said  Cattle 
Company.  He  further  alleged  that,  Induced 
by  said  representations,  he  bought  134  head 
of  said  cattle,  shipping  90  of  them  to  his 
ranch  in  Houston  county,  Infested  with  ticks, 
and  sold  34  head  of  the  remainder  to  J.  M. 
Dunning,  who  moved  them  to  Hood  county, 
where  they  were  placed  in  a  pasture  infested 
with  ticks.  He  further  alleged  that  65  head 
of  the  cattle  shipped  to  Houston  county  con- 
tracted tick  fever  and  died,  and  that  2  of  the 
head  shipped"  to  Hood  county  died  from  such 
fever,  and  that  as  to  these  2  head  Dunning 
was  making  claims  against  plaintiff  for  their 
value.  He  claimed  damages  for  the  67  head 
alleged  to  have  died,  and  also  for  the  de- 
preciation in  value  of  the  remainder. 

The  Oittle  Company  answered  by  general 
demurrer  and  special  exceptions,  by  general 
denial,  and  specially  answered  that  it  bad 
made  no  representations  to  the  Commission 
Company  as  to  the  cattle  shipped  it,  nor  had 
it  authorized  said  Commission  Company  to 
snake  any  such  representations  with  reference 
to  said  cattle.  It  further  answered  that  as 
a  matter  of  truth  and  fact  all  of  the  cattle 
shipped  by  it  came  from  pastures  in  which 
were  constantly  found  ticks,  and  that  said 
cattle  had  been  exposed  to  ticks.  It  further 
denied  that  Abraham  Cohn  was  Its  agent,  or 
authorized  to  act  for  it  in  any  capacity,  or 
to  bind  it  by  any  representations  or  acts. 
It  further  pleaded  that  if  the  Commission 
Company  should  be  held  to  have  made  to  the 
plaintiff  the  representations  alleged,  and  that 
the  Cattle  Company  should  be  held  liable  to 
plaintiff  by  reason  thereof,  that  the  Cattle 
Company  have  judgment  over  against  the 
Commission  Company  and  Cohn,  jointly  and 


severally,  for  any  and  all  damages  that  the 
Cattle  Company  might  be  required  to  pay. 

The  defendant  Commission  Company  an- 
swered by  general  demurrer  and  special  ex- 
ceptions and  general  denial,  and  further  spe- 
cially denied  that  either  It  or  its  agent,  Cohn, 
made  any  representations  whatsoever  with 
reference  to  whether  said  cattle  were  tlcky 
or  non-tflcky,  either  quarantined  or  non- 
quarantined,  or  whether  said  cattle  were  sub- 
ject to  tick  fever  or  Immune  from  it.  It 
alleged  that  plaintiff  or  his  representative, 
who  acted  for  him  as  an  Inspector  of  said 
cattle,  purchased  said  cattle  through  this 
defendant,  acting  as  a  commission  company 
or  as  agent  only.  It  was  alleged  that  at  the 
time  plaintiff  bought  the  cattle  the  same  were 
confined  by  the  stockyards  company  at  Ft 
Worth  in  "southern  pens";  that  is,  in  pens 
used  for  the  purpose  of  keeping  cattle  coming 
from  the  southern  portion  of  the  state,  where 
ticks  were  to  be  found.  The  defendant  Cohn 
adopted  the  pleadings  of  his  codefendant,  the 
Commission  Company. 

The  cause  was  submitted  to  a  jury  jipon 
special  Issues,  in  answer  to  which  the  Jury 
found: 

(1)  That  In  ouering  for  sale  and  in  selling 
to  plaintiff's  agent  the  cattle  in  controversy 
said  Cohn  did  not  represent  that  the  cattle 
were  safe  to  go  to  tlcky  territory,  or  to  places 
Infested  with  ticks,  or  that  they  were  safe 
to  go  anywhere;  nor  did  he  represent  that 
said  cattle  were  Immune  from  tick  fever,  or 
that  he  would  guarantee  them  to  be  safe  to  go 
anywhere. 

(2)  That  plaintiff,  or  his  agent,  In  purchas- 
ing said  cattle  relied  solely  upon  his  own 
Judgment  and  Inspection. 

(3)  That  the  defendant  Cohn,  if  he  did 
make  the  alleged  statements  and  representa- 
tions as  claimed  by  plaintiff,  was  not  acting 
within  the  apparent  scope  of  his  authority 
as  agent  for  the  Commission  Company,  nor 
was  he  acting  within  the  apparent  scope  of 
his  authority  as  agent  of  the  Cattle  Com- 
pany. 

(4)  That  it  was  not  the  general  custom  and 
practice  on  the  Ft  Worth  market  during  the 
month  In  which  these- cattle  were  sold  for 
commission  men  or  their  agents  to  make  to 
prospective  purchasers .  representations  and 
guaranties  such  as  plaintiff  alleged  were 
made  by  Cohn. 

(6)  That  there  were  some  ticks  in  the  pas- 
ture from  which  the  Cattle  Company  bad 
shipped  the  cattle  in  question,  but  at  the  time 
of  the  sale  of  said  cattle  to  plaintiff,  or  his 
agent  at  Ft  Worth,  the  cattle  did  not  have 
ticks  on  them  to  any  appreciable  extent 

(6)  Tbat;  at  the  time  Cohn  sold  the  cattle 
to  plaintiff,  or.  his  agent  Cohn  was  not  in- 
formed by  either  of  them  that  the  cattle  so 
purchased  were  to  be  taken  to  plaintiff's 
ranch  In  Houston  county,  or  that  said  cattle 
were  to  go  to  a  "tlcky"  country. 

[1]  Appellant's   first   and   second   assign- 


Digitized  by 


Google 


614 


210  SODTHWBSTEBN  EEPOKTEB 


(lex. 


ments  are  directed  to  the  admission  of  a 
series  of  questions  propounded  to  the  de- 
fendant Conn,  and  others  of  like  import  pro- 
pounded to  W.  H.  Barse,  of  the  Commission 
Company.  These  questions  and  the  answers 
thereto  cover  some  seven  or  eight  pages  of 
the  brief,  and  it  would  subserve  no  useful 
purpose  to  set  them  out  in  full.  The  essence 
of  these  assignments,  as  shown  by  the  first, 
ig  that  the  court  erred  In  admitting  evidence 
as  to  the  existence,  or  nonexistence,  of  a  cus- 
tom among  the  commission  men  at  Ft.  Worth 
to  make  such  guaranties  with  regard  to  cattle 
sold  by  them  as  plaintiff  alleged  were  made 
in  this  instance.  For  instance,  certain  of 
the  questions  asked'  the  witness  Barse  were 
propounded  by  the  attorney  of  the  Cattle 
Company  as  follows: 

"Q.  I  will  ask  you,  Mr.  Bane,  whether  or  not 
it  is  the  custom  on  this  market  for  commis- 
sion men  to  make  such  guaranties.  A.  It  is  not 
the  custom. 

"Q.  Mr.  Barse,  did  your  company  ever  before 
make  any  such  representations  or  guaranties? 
A.  Never. 

"Q.  With  reference  to  any  of  the  Tturria  cat- 
tle?   A.  No,  sir. 

"Q.  I  will  ask  you  this  question,  Mr.  Barse: 
Did  you  ever  make  any  other  representations 
or  guaranties  with  reference  to  any  cattle  that 
the  Tturria  Cattle  Company  had  theretofore 
shipped  to  yon?  A.  No,  sir;  or  any  other  cat- 
tle, 

"Q.  Did  you  ever  authorize  any  agents  of 
your  company?    A.  No,  sir. 

"Q.  To  make  such  representations?  A.  No, 
sir. 

"Q.  Or  guaranties?    A.  No,  sir. 
.  "Q.  Did  you  ever  make  such  representations 
or  guaranties  with  reference  to  the  cattle  sbipr 
ped  to  you  by  any  one  else?    A.  Never. 

"Q.  Mr.  Barse  is  it  the  custom  for  the  agents 
of  the  commission  men  to  make  such  representa- 
tions and  guaranties?  A.  I  never  heard  of 
such  a  custom;   if  it  is,  I  don't  know  it. 

"Q.  Well,  you  would  know?  A.  I  would,  I 
suppose. 

"Q.  If  it  existed,  wouldn't  you?  A.  Yes, 
sir." 

There  is  authority  holding  that,  where 
there  exists  a  sharp  conflict  as  to  the  issue 
of  whether  or  not  at  the  time  of  an  accident 
the  train  causing  the  injury  was  running  at  a 
rate  of  speed  In  violation  of  a  regulation,  it 
is  admissible  to  show  that  it  was  customary, 
for  defendant's  trains  to  violate  said  regula- 
tion. See  I.  &  6.  N.  By.  Co.  v.  Kuehn,  2  Tex. 
Civ.  App.  210,  218,  21  S.  W.  58,  62.  In  the 
cited  case  the  Court  of  Civil  Appeals  for  the 
Austin  District  said: 

"The  customary  rate  of  speed  of  the  train  at 
this  place  was  pertinent,  as  it  gave  him  the 
right  to  regulate  his  conduct  by  it.  For  the 
same  reason,  it  was  not  error  to  allow  proof 
that  it  was  the  habit  of  persons  operating  the 
trains  not  to  ring  the  bell  in  passing  this  cross- 
ing. The  evidence  was  admissible  for  the  ad- 
ditional reason  that  it  tended  to  prove  that 
the  bell  was  not  rung  on  the  occasion  of  the 


accident.  There  was  a  conflict  in  the  testimony 
as  to  whether  the  bell  was  rung 'at  the  time  or 
not.  The  testimony  offered'  strengthened  the 
probability  that  it  was  not  rung.  The  fact  was 
not  a  distinct  collateral  fact.  In  the  case  of 
Grand  Trunk  Railway  Co.  v.  Richardson,  91  V. 
S.  454  [23  L.  Ed.  356],  the  question  was  wheth- 
er the  company's  locomotive  caused  a  fire.  Tes- 
timony was  admitted,  over  objections,  'that,  at 
various  times  during  the  summer  before  the 
fire  occurred,  defendant's  locomotives  scattered 
fire  when  going  past  the  mill  and  bridge,  with- 
out showing  that  either  of  those  which  the 
plaintiffs  claimed  communicated  the  fire  were 
among  the  number,  and  without  showing  that 
the  locomotives  were  similar  in  their  make,  state 
of  repair,  or  management  to  those  claimed  to 
have  caused  the  fire  complained  of.'  Justice 
Strong,  delivering  the  opinion,  said:  The  ques- 
tion has  often  been  considered  by  the  courts  in 
this  country  and  England,  and  such  has,  we 
think,  been  generally  admissible,  as  tending  to 
prove  the. possibility,  and  the  consequent  proba- 
bility, that  some  locomotive  caused  the  fire,  and 
as  tending  to  show  a  negligent  habit  of  the  of- 
ficers and  agents  of  the  railway  company.'  1 
Whart  Ev.  §§  40-43.  If  special  acts  are  ad- 
missible to  show  a  habit  of  negligence  [in  the 
handling  of  a  dangerous  agent],  as  decided  in  the 
foregoing  case,  the  habit  itself  would  undoubt- 
edly be." 

But,  In  any  event,  we  think  the  Cattle  Com- 
pany, by  reason  of  their  plea  over  against  the 
Commission  Company,  would  have  the  right 
to  show  the  existence  of  a  custom  among  the 
commission  companies  at  Ft  Worth,  and  es- 
pecially as  to  the  Barse  Commission  Com- 
pany, not  to  make  any  representations  or 
guaranties  as  to  the  character  or  quality  of 
the  cattle  committed  to  them  for  sale.  If  this 
custom  existed,  the  Cattle  Company  had  the 
right  to  rely  thereon,  at  least  so  far  as  con- 
cerned the  Issue  between  it  and  the  Commis- 
sion Company.  In  12  Cyc.  I  7,  p.  1070,  it  Is 
said: 

"It  is  well  settled  that  a  mercantile  agency 
must  be  executed  in  accordance  with  the  usage 
of  the  particular  trade  or  market  to  which  it 
relates  and  the  authority  of  the  agent  is  regu- 
lated and  controlled  by  the  usage  of  the  par- 
ticular business  to  pledge  his  principal's  goods 
or  to  sell  on  credit.  So  by  usage  an  agent  may 
have  an  implied  power  to  delegate  his  authority, 
may  be  required  to  insure  his  principal's  goods, 
may  have  authority  to  receive  payment,  or  may 
set  off  his  private  debt  against  his  principal's 
rights."  Harbert  v.  Neill,  49  Tex.  143;  Neill 
v.  Billingsley,  49  Tex.  161. 

Therefore  we  think,  undoubtedly,  the  evi- 
dence objected  to  waB  admissible  as  between 
the  Cattle  Company  and  the  Commission 
Company. 

[2]  Plaintiff  alleged  in  his  petition  that  In 
making  the  alleged  representations  Cohn  was 
acting  within  the  apparent  scope  of  his  au- 
thority as  agent  for  the  Cattle  Company,  as 
well  as  the  Commission  Company.  In  deter- 
mining the  question  of  the  apparent  authority 
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of  an  agent  to  do  certain  acts  or  to  make  cer- 
tain representations,  where  the  evidence 
shows  that  he  had  no  express  authority  so  to 
do,  it  is  admissible  to  show  what  was  the 
usage  or  custom  of  the  trade  or  business  in 
which  the  act  was  done  or  the  representa- 
tion made.  Such  evidence  is  not  for  the  pur- 
pose of  enlarging  or  circumscribing  the  pow- 
ers of  the  agent,  conferred  by  his  employer, 
but  as  the  means  of  Interpreting  and  ascer- 
taining those  which  had  been  actually  con- 
ferred. See  Reese  v.  Madlock,  27  Tex.  120, 
84  Am.  Dec.  611 ;  Telegraph  ft  Telephone  Co. 
v.  Dale,  27  S.  W.  1058;  Brennan  ft  Son  v. 
Dansby  et  al,  43  Tex.  Civ.  App.  7,  95  S.  W. 
700. 

[3]  No  request  was  made  by  appellant  to 
have  the  testimony  objected  to  limited  to  the 
issue  between  the  two  defendants  named. 
The  court  admitted  the  testimony,  aa  shown 
by  appellant's  bill  of  exception,  aa  bearing 
upon  the  issue  of  apparent  authority.  If  the 
evidence  was  admissible  for  any  purpose,  and 
no  request  was  made  that  it  be  limited  to  the 
purpose  for  which  it  was  properly  admissible, 
such  admission  cannot  be  held  to  be  reversible 
error.  See  H.  &  T.  C.  Ry.  Co.  v.  Poole,  63 
Tex.  246;  Walker  v.  Brown,  66  Tex.  556,  1 
S.  W.  797;  Ry.  Co.  v.  George,  85  Tex.  150,  19 
S.  W.  1036;  Brin  v.  McGregor,  64  S.  W.  78; 
Ft.  W.  ft  D.  Ry.  Co.  v.  Harlan,  62  S.  W.  971; 
Railway  Co.  v.  Jackson,  53  S.  W.  81;  s.  c. 
93  Tex.  262,  54  S.  W.  1023 ;  Eeowne  v.  Love, 
65  Tex.  152.  Therefore  we  overrule  assign- 
ments 1  and  2. 

We  think  what  we  have  said  In  discussing 
assignments  1  and  2  disposes  of  the  questions 
presented  In  assignments  8,  4,  and  5.  Since 
plaintiff  had  charged  that  the  acts  and  repre- 
sentations alleged  to  have  been  done  and 
made  by  Cohn  were  within  the  apparent  scope 
of  his  authority  as  agent  of  both  other  de- 
fendants, it  was  proper  to  submit  to  the  jury 
the  issue  as  to  whether  said  statements  and 
representations  alleged  to  have  been  made 
were,  if  Cohn  did  make  them,  within  the 
apparent  scope  of  his  authority  as  agent  of 
the  two  other  defendants. 

Under  the  fifth  assignment  complaint  is 
made  of  the  definition  given  by  the  court  of 
"apparent  scope  of  authority,"  and  also  of 
the  submission  of  question  No.  4,  divided  into 
paragraphs  (a)  and  (b).  We  do  not  think  the 
criticism  of  the  definition  given  is  well 
grounded,  nor  that  the  objections  to  the  sub- 
mission of  the  questions  mentioned  are  well 
taken.  The  jury  having  found,  upon  evidence 
which  we  hold  was  admissible,  that  Cohn 
made  no  such  representations,  as  claimed  by 
plaintiff,  as  to  the  Immunity  of  the  cattle 
from  tick  fever,  we  do  not  think  that  there 
is  any  merit  in  those  assignments  and  the 
propositions  thereunder  that  the  appellees 
Cattle  Company  and  Commission  Company 
were  put  upon  an  election  either  to  assume 
the  burden  of  Cohn's  unauthorized  act,  if  any, 


or  to  disown  said  act  and  return  the  con- 
sideration paid  for  the  cattle. 

All   assignments   are   overruled,    and   the 
judgment  is  affirmed. 


RAMSEY  v.  ODIORNE  et  al.    (No.  6051.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
March  19,  1919.) 

1.  landlord  and  tenant  «=»200(1)— rent— 
Tebmination  of  Lease— Installments. 
A  lease  of  land  for  pasturage  purposes  for 
one  year  at  a  rental  of  $8,000  payable  in  install- 
ments, |6Q0  down  and  $600  a  month  for  five 
months  and  $480  a  month  for  five  months,  ter- 
minable on  notice  if  the  landlord  should  sell, 
held  a  lease  at  $500  per  month,  and,  where  ter- 
minated by  sale  at  end  of  five  months,  lessee, 
having  paid  $3,000,  was  entitled  to  a  return 
of  $500. 

2>  Landlord  and  Tenant  «=>185— Lease— 
Construction. 
Under  a  lease  of  a  ranch  for  pasturage  for 
one  year  at  $500  per  month,  terminated  under 
the  terms  of  the  lease  after  five  months  by  rea- 
son of  a  sale  of  the  premises,  lessee  should  pay 
for  first  month  of  term,  although  he  did  not 
use  or  occupy  premises  that  month. 

Appeal  from  District  Court,  Lampasas 
County;  F.  M.  Spann,  Judge. 

Action  by  J.  E.  Odiorne  against  J.  C.  Ram- 
sey, who  brought  cross-action  against  F.  F. 
Edwards.  From  an  adverse  judgment,  de- 
fendant appeals.    Affirmed. 

Word  ft  Walker,  of  Lampasas,  for  appel- 
lant 
J.  C.  Abney,  of  Lampasas,  for  appellees. 

Findings  of  Fact 

JENKINS,  J.  Appellant  and  appellee, 
Odiorne,  entered  into  the  following  written 
contract: 

"This  lease  contract  made  and  entered  into  by 
and  between  J.  C.  Ramsey  of  Lampasas  coun- 
ty, Texas,  party  of  the  first  part,  and  J.  E. 
Odiorne  of  the  county  of  San  Saba,  Texas,  par- 
ty of  the  second  part,  witnesseth: 

"That  party  of  the  first  part  has  and  does 
by  these  presents  lease  and  demise  unto  the 
party  of  the  second  part,  his  ranch,  consisting 
of  11,000  acres  of  land  situated  in  San  Saba 
county,  Texas,  and  known  as  the  J.  C.  Ramsey 
ranch,  for  the  term  of  one  year  from  the  1st 
day  of  May,  1916.  And  the  said  J.  E.  Odiorne, 
party  of  the  second  part,  in  consideration  of  the 
lease  and  use  of  said  lands,  does  agree  to  pay 
to  the  said  J.  C  Ramsey  the  sum  of  six  thou- 
sand dollars,  payable  as  follows,  to  wit:  $600.00 
in  cash  on  the  signing  of  this  contract,  the 
receipt  of  which  is  acknowledged ;  the  sum  of 
$600.00  on  the  1st  day  of  June,  1916;  $600.00, 
July  1st  1916;    $600.00  on  August  1st  1916; 
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$600.00,  on  Sept.  1st,  1916;  9600.00,  on  Oct 
1st,  1916;  and  thereafter  on  the  first  of  each 
succeeding  month  the  sum  of  $480.00,  to-wlt: 
on  Nov.  1st,  1916,  Dec.  1st,  1916,  and  Jan. 
1st,  Feb.  1st  and  March  1st,  1917,  evidenced 
by  the  10  promissory  notes  of  the  said  J.  E. 
Odiorne,  payable  on  the  dates  above  mentioned, 
with  interest  at  10  per  cent,  per  annum  after 
maturity. 

"It  is  understood  and  agreed  that  in  case  of 
sale  of  said  ranch  property  by  J.  C.  Ramsey, 
the  said  Odiorne  is  to  deliver  the  possession 
thereof  upon  notice  given  him  of  such  sale  as 
much,  as  ninety  days,  and  shall  not  be  re- 
quired to  pay  the  unearned  lease  money,-  but 
shall  pay  only  for  the  time  he  so  uses  said 
lands  under  this  lease,  when  such  possession  is 
given. 

"It  is  further  agreed,  and  the  said  J.  C.  Ram- 
sey does  hereby  grant  to  the  said  J.  E.  Odiorne 
the  option  to  buy  said  lands  at  the  price  of 
$7.00  per  acre,  for  six  months  from  said  May 
1st,  1916,  and  to  further  give  and  grant  the 
said  Odiorne  the  refusal  to  buy  said  lands  at 
any  price  be  the  said  Ramsey  may  be  offered 
during,  the  period  of  12  months  from  May  1st, 
1916.  Failure  to  pay  any  of  said  notes  at  ma- 
turity shall  mature  all  at  option  of  the  holder 
thereof.  And  the  statutory  lien  on  the  stock 
that  may  be  run  on  said  lands  is  hereby  ac- 
knowledged to  secure  the  payment  of  said  notes. 

"Witness  our  hands,  this  the  25th  day  of 
May,  A.  D.  1916. 

"[Signed]    J.  C.  Ramsey. 
"J.   E.   Odiorne." 

This  case  was  tried  before  the  court  with- 
out a  jury.  The  court  filed  the  following 
findings  of  fact,  which  are  supported  by  the 
evidence,  and  for  that  reason  are  adopted  by 
us  as  the  facts  in  this  case: 

"(1)  The  court  finds  that  on  May  26,  A.  D. 
1916,  the  plaintiff,  J.  E.  Odiorne,  and  the  de- 
fendant J.  C.  Ramsey,  entered  into  a  lease  con- 
tract set  out  in  full  in  the  answer  of  the  de- 
fendant J.  C.  Ramsey,  for  which  lease  the  plain- 
tiff, J.  E.  Odiorne,  agreed  to  pay  the  defendant 
the  sum  of  $6,000  for  the  term  of  one  year  from 
May  1,  A.  D.  1916,  the  payments  to  be  made 
as  specified  in  said  contract. 

"(2)  The  court  further  finds  that  said  pasture 
land  covered  by  the  above-mentioned  lease  had 
not  been  pastured  and  the  grass  had  been  grow- 
ing on  the  same  from  the  1st  day  of  April,  A. 
D.  1916,  and  that  said  premises  were  leased  by 
the  plaintiff,  Odiorne,  for  the  purpose  of  pas- 
turing cattle  thereon;  and  that  the  condition 
of  the  grass  and  the  fact  that  it  had  not  been 
pastured  from  said  'date,  and  that  the  grass 
had  been  permitted  to  grow  on  said  land,  was 
an  inducement  for  the  entering  into  said  lease 
contract  and  for  the  payment  of  said  stipulated 
sum  of  $6,000  from  the  time  said  contract  was 
signed,  executed,  and  dated  until  the  expiration 
of  the  same  one  year  from  May  1,  A  D.  1916. 

"(3)  The  court  further  finds  that  after  the 
25th  day  of  May,  A.  D.  1916,  to  wit,  on  June 
1,  A.  D.  1916,  the  plaintiff  had  the  privilege  of 
taking  possession  of  said  leased  property  and 
did  thereafter,  about  the  10th  day  of  June, 
A  D.  1916,  take  actual  possession  of  said  prem- 
ises and  continue  in  possession  thereof  until 
October  1,  A.  D.  1916,  on  which  date  he  sur- 
rendered possession  of  said  premises  to  one  F. 


'  F.  Edwards,  in  pursuance  of  the  written  leanest 
made  by  the  defendant  J.  C  Ramsey,  on  the 
30th  day  of  August,  A.  D.  1916. 

"(4)  The  court  finds  that  after  the  execution 
of  said  lease  contract  and  prior  to  October  1, 
A.  D.  1916,  the  said  plaintiff,  J.  E.  Odiorne, 
paid  to  defendant  J.  C.  Ramsey  the  sum  of  $8,- 
000  as  rental  under  said  lease  contract,  said 
payments  being  made  on  different  dates  and  at 
the  times  and  in  the  manner  as  stipulated  in 
said  rental  or  lease  contract. 

"(6)  The  court  finds  that  by  the  terms  of  said 
lease  or  rental  contract,  in  case  of  a  sale  of  said 
properties  covered  by  said  lease,  by  the  owner 
thereof,  J.  C.  Ramsey,  the  said  plaintiff,  J.  E. 
Odiorne,  was  to  deliver  possession  thereof  upon 
notice  of  such  sale  given  him,  within  90  days 
after  said  notice  was  served  upon  him  by  the 
said  J.  C.  Ramsey,  and  that  in  case  of  such  sale 
and  notice  properly  given  in  accordance  with  the 
stipulations  of  said  lease  contract,  that  the  said 
J.  E.  Odiorne  was  only  to  pay  for  the  propor- 
tionate time  from  the  beginning  of  the  term  of 
said  lease  to  the  date  of  surrender  of  said  prem- 
ises, as  compared  with  the  whole  time  of  the 
lease,  i.  e.,  to  pay  to  the  said  Ramsey  such  pro- 
portion of  said  $6,000  for  the  entire  time  as 
the  time  prior  to  the  surrender  of  said  lease  con- 
tract should  compare  with  the  time  subsequent 
to  the  surrender  of  said  lease  contract  or  the 
proportionate  part  of  said  term. 

"(6)  The  court  further  finds  that  on  the  28th 
day  of  August,  A.  D.  1916,  the  said  J.  C.  Ram- 
sey, defendant,  contracted  with  one  F.  F.  Ed- 
wards, another  defendant  in  this  cause,  to  sell 
him  said  leased  land  and  premises,  and,  by  the 
terms  of  said  contract  of  sale  of  said  leased 
premises,  the  said  F.  F.  Edwards  agreed  to  ac- 
cept said  land  subject  to  said  lease  contract,  be- 
ginning October  1,  1916,  and  the  said  Ramsey 
reserved  unto  himself  the  benefit  of  said  lease 
contract  up  to  October  1,  A.  D.  1916. 

"(7)  The  court  further  finds  that  on  August 
30,  A.  I>.  1916,  the  defendant  J.  C  Ramsey 
delivered  to  the  said  plaintiff,  J.  E.  Odiorne,  a 
written  notice  in  writing,  in  strict  conformity 
with  the  stipulations  of  said  lease  contract,  ad- 
vising and  informing  him,  the  said  J.  E.  Odi- 
orne, that  the  leased  premises  covered  by  said 
lease  had  been  sold  by  him,  the  said  J.  C.  Ram- 
sey, to  the  said  F.  F.  Edwards,  and  said  notice 
did  demand,  in  accordance  with  the  terms  and 
stipulations  of  said  lease,  the  possession  of  said 
leased  premises  within  90  days  from  August 
30,  A.  D.  1916. 

"(8)  The  court  further  finds  that  in  accord- 
ance with  the  stipulations  of  said  lease  con- 
tract, and  in  compliance  with  said  written 
notice  given,  made  and  served  by  the  said  J.  C. 
Ramsey  on  the  .said  J.  E.  Odiorne,  the  said 
J.  E.  Odiorne  did  surrender  possession  of  said 
leased  premises  on  the  1st  day  of  October,  A- 
D.  1916,  and  did  deliver  the  same  to  the  said 
F.  F.  Edwards  as  heretofore  found. 

"(9)  The  court  farther  finds  that  the  period 
of  time  .from  the  1st  day  of  May,  A.  D.  1916, 
the  commencement  of  the  term  of  said  lease, 
to  the  1st  day  of  October,  A.  D.  1916,  was  five- 
twelfths  of  the  entire  term  of  said  lease. 

"(10)  The  court  further  finds  that  before  the 
institution  of  this  suit,  the  plaintiff,  J.  E.  Odi- 
orne, made  demand  upon  the  defendant  J.  C. 
Ramsey  for  the  return  of  the  unearned  lease 
money  paid  by  the  said  Odiorne  to  the  said 
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Bamsey,  and  that  the  defendant  J.  G.  HB&sey 
failed  and  refused  to  pay  same,  or  any  part 
thereof. 

"(11)  The  court  further  finds  that  there  wai 
no  stipulation  or  agreement,  express  ox  implied, 
by  which  or  under  which  the  defendant  F.  F. 
Edwards  In  any  manner  became  liable  or  bound 
to  the  defendant  J.  C.  Ramsey  for  any  part  of 
said  lease  money." 

The  court  filed  the  following  conclusions 
of  law: 

"1.  From  the  foregoing  findings  of  fact,  I  con- 
clude as  a  matter  of  law  that  the  lease  contract 
between  the  plaintiff  and  the  defendant  was  for 
a  term  of  12  months  at  an  average  price  of 
4600  per  month  and  after  5  months  of  said 
time  had  elapsed  on  October  1,  A.  D.  1916,  or 
five-twelfths  of  said  entire  term  had  elapsed 
when  possession  was  surrendered  at  the  written 
demand  as  provided  in  said  contract,  that  the 
plaintiff,  J.  E.  Odiorne,  was  only  liable  for  five- 
twelfths  of  the  consideration  for  aald  entire 
term  or  for  $2,500  of  said  consideration,  and 
that  having  paid  the  defendant  J.  0.  Ramsey 
$8,000  on  said  lease,  the  plaintiff,  J.  E.  Odi- 
orne, is  entitled  to  recover  judgment  for  the 
•um  of  $500  with  6  per  cent  interest  thereon 
from  October  1,  A.  D.  1916,  for  which  I  give 
judgment  in  favor  of  the  plaintiff,  J.  E.  Odiorne, 
and  against  the  defendant  J.  O.  Ramsey. 

"2.  From  the  foregoing  findings,  I  conclude 
that  the  defendant  J.  O.  Ramsey  is  not  enti- 
tled to  recover  anything  against  the  defendant 
F.  F.  Edwards.  I  therefore  give  judgment  in 
favor  of  the  defendant  F.  F.  Edwards,  and  di- 
rect that  the  said  J.  0.  Ramsey  take  nothing 
on  his  cross-action  against  the  said  F.  F.  Ed- 
wards." 

Opinion. 

[1]  The  sole  question  here  Involved  is  the 
proper  construction  of  the  contract,  as  set 
forth  in  the  findings  of  fact  We  agree  with 
the  conclusions  of  law  found  by  the  trial 
court  that  the  contract  was  for  the  lease  of 
the  pasture  for  12  months  at  the  rate  of  $500 
per  month;  arid  that  the  appellee,  Odiorne, 
having  had  the  use  of  said  pasture  only  for 
5  months,  was  due  on  said  lease  contract  the 
sum  of  $2,500,  and,  having  paid  on  said  con- 
tract the  sum  of  $3,000,  he  was  entitled  to  a 
judgment  against  appellant  for  the  sum  of 
$500,  as  found  and  adjudged  by  the  court; 
and  also  that  under  the  facts  of  the  case,  the 
court  properly  rendered  judgment,  in  favor 
of  appellant  Edwards. 

Appellee  objected  to  the  consideration  of 
the  findings  of  fact  of  the  court  for  the  rea» 
son  that  they  were  not  filed  within  30  days 
after  the  adjournment  of  the  term  of  court 
at  which  this  cause  was  tried.  .    , 

If  we  should  sustain  this  motion,  it  would 
make  no  difference  in  our  Judgment  herein, 
for  the  reason  that  the  statement  of  facts  has 
been  filed,  and  it  supports  the  findings  of  the 
court 

[2]  Appellee  Odiorne  filed  a  cross-assign- 
ment, claiming  that  he  was  entitled  to  a 
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judgment' for  $1,000,  for  the  reason  that  the 
evidence  shows  that  he  used  the .  pasture 
only  four  months. 

Under  the  lease  contract  fie  was  entitled 
to  the  use  of  the  pasture  from  the  1st  of 
May,  1916,  and  should  be  required  to  pay  for 
the  same  from  that  time  until  the  1st  of  Oc- 
tober, which  is  five  months,  and  he  should 
be  required  to  pay  for  said  time,  regardless 
of  the  fact  whether  or  not  he  actually  used 
the  pasture  during  the  month  of  May. 

For  the  reasons  stated,  the  judgment  of  the 
trial  court  is  affirmed. 

Affirmed. 


OITX  NAT.  BANK  OF  WICHITA  FALLS  v. 
LATJGHLlN  et  si     (No.  1470.) 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 

Feb.  26,  19i9.    Rehearing  Denied 

March  26,  1919.) 

1.  Constitutional  Law  <9=s>88  —  Skl»- Exe- 
cuting Provision  or  Constitution— Lass 
fob  Repairs,  etc. 

Const  art.  16,  {  87,  providing  mechanics 
shall  have  a  lien  on  buildings  and  articles  made 
or  repaired  by  them,  for  the  value  of  labor  done 
or  material  furnished,  and  that  the  Legislature 
shall  provide  for  speedy  and  efficient  enforce- 
ment thereof,  is  self-executing  in  the  creation 
of  the  lien. 

2.  Common  Law  «=»12— Application— Stat- 
utes— Constitution. 

Where  the  statutes  and  the  Constitution  are 
merely  declaratory  of  common  principles  and  do 
not  define  the  civil  rights  and  remedies  in  any 
given  case,  the  common  law  of  England,  so  far ' 
as  not  inconsistent  with  the  Constitution  and 
laws  of  the  state,  is  applicable,  as  provided  by 
Rev.  St.  art  5492. 

8.  Bailment   «J=»18(2)  —  Lien    or   Bailee  — 
Chabges  fob  Rkfaibs. 
An  artisan  who  repairs  an  automobile  has  a 
lien  at  common  law,  for  bis  charges,  independ- 
ent of  statute. 

4.  Chattel  Mortgages  «=>138(1)— Artisan's 
Liens— Pbiobtttes. 

Where  an  automobile  was  mortgaged  'to  a 
bank,  as  security  for  notes,  extending  over  a 
considerable  period  of  time,  the  mortgagor  re- 
taining possession  and  right  to  use  and  care  for 
the  machine  at  his  expense,  one  furnishing  nee* 
essary  repairs  had  an  artisan's  common-law  lien, 
superior  to  a  recorded  chattel  mortgage ;  Rev. . 
St  arts.  5665-5667,  providing  for  mechanic's 
liens,  being  but  declaratory  of  the  common  law, 
fixing  no  priority  as  to  other  liens,  as  is  done 
in  the  case  of  liens  on  buildings  and  improve- 
ments on  land,  by  Rev.  St  arts.  5628,  5629. 

5.  Chattel  Mortgages  <8=>1S8(1)— Priorities 
— Construction  or  Liens— Laws. 

Rev.  St.  |  5671,  providing  that  nothing 
therein  shall  impair  or  affect  the  rights  as  to 
liens  created  hy  special  contract  nor  impair  or 
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affect  other  liens  not  referred  to  in  the  title  re- 
lating to  liens,  means  that  priorities  of  liens  ex- 
isting independent  of  the  statute  shall  be  pre- 
served, and  therefore  cannot  be  considered  as 
making  a  chattel  mortgage  lien  superior  to  a 
mechanic's  lien,  since  both  liens  exist  independ- 
ent of  such  statute. 


Appeal  from  Potter  County  Court;  T.  W. 
McBride,  Judge. 

Action  by  the  City  National  Bank  of  Wichi- 
ta Falls  against  S.  O.  Laughlln  and  others. 
From  a  Judgment  for  defendants  Henderson 
and  Lefforge,  plaintiff  appealed.     Affirmed. 

Veale  ft  Lumpkin,  of  Amarlllo,  for  appel- 
lant 

Madden,  Trulove,  Byburn  ft  Pipkin,  and 
F.  A.  Cooper,  all  of  Amarlllo,  for  appellees. 


BOYCB,  J.  A  reconsideration  of  this  case 
on  motion  for  rehearing  has  caused  us  to 
reverse  our  opinion  rendered  on  original  sub- 
mission, and  such  opinion  will  be  withdrawn 
and  the  following  substituted  In  disposition 
of  the  case: 

Appellant  hank  brought  this  suit  on  notes 
executed  by  appellee  Laughlln  and  to  fore- 
close a  chattel  mortgage  on  an  automobile 
given  to  secure  their  payment.  Appellees 
Henderson  &  Lefforge  were  In  possession  of 
the  automobile,  claiming  a  lien  thereon  to  se- 
cure the  payment  of  charges  for  labor  and 
material  In  repair  thereof,  and  were  made 
parties  defendant.  The  chattel  mortgage 
provided  that  the  mortgagor  Laughlln  should, 
at  his  own  expense,  care  for  said  property  to 
the  satisfaction  of  the  mortgagee.  It  was 
duly  executed  and  recorded  in  July,  1917. 
In  October,  1917,  the  said  Laughlln  placed 
the  automobile  In  the  garage  of  appellees 
Henderson  ft  Lefforge,  for  repair,  and  appel- 
lees testified  that  these  repairs  "were  nec- 
essary for  its  preservation  and  to  put  it  in 
condition  for  use.  The  labor  and  material 
placed  on  the  car  Increased  Its  value  In  the 
sum  of  $66.35,  the  amount  of  our  claim." 
It  was  also  shown  that  the  said  Laughlln, 
for  a  year  prior  to  the  time  when  the  car 
was  placed  in  the  appellee's  garage,  including 
the  time  between  the  giving  of  the  mortgage 
and  the  repairs  on  the  car,  had  been  using 
it  freely  In  his  business.  Under  this  state  of 
facts,  the  trial  court  held  the  Hen  of  the 
appellees  Henderson  ft  Lefforge  superior  to 
that  of  the  chattel  mortgage,  and  this  hold- 
ing presents  the  only  question  on  this  appeal. 

[1]  The  Constitution,  by  article  16,  {  37, 
provides  that — 

"Mechanics,  artisans  and  materialmen,  of  ev- 
ery class,  shall  have  a  lien  upon  the  buildings 
and  articles  made  or  repaired  by  them,  for  the 
value  of  their  labor  done  thereon,  or  material 
furnished  therefor;  and  the  Legislature  shall 
provide  by  law  for  the  speedy  and  efficient  en- 
forcement of  said  liens." 


This  provision  Is  self-executing  In  the  cre- 
ation of  the  lien.  McBride  v.  Beakley,  203 
S.  W.  1137 ;  Wichita  Falls  Sash  ft  Door  Co. 
v.  Jackson,  203  S.  W.  100.  Articles  6665  to 
6667  of  the  Revised  Statutes  provide  that  the 
mechanic  or  artisan  may  retain  possession 
of  an  article,  vehicle,  etc.,  repaired  until  the 
amount  due  on  same  for  repairing  shall  be 
paid,  and  that  after  such  possession  has  con- 
tinued for  a  stated  time  the  property  may  be 
sold  In  the  manner  provided,  etc.  The  Con- 
stitution did  not  attempt  to  deal  with  the 
question  of  priority  between  the  liens  creat- 
ed by  it  and  those  otherwise  created  on  the 
same  property,  and  we  do  not  doubt  that  the 
Legislature  had  authority  to  do  this;  the 
Legislature  did,  in  the  case  of  labor  perform- 
ed and  material  furnished  In  the  erection  of 
buildings  and  the  Improvements  on  lands, 
expressly  legislate  on  the  subject.  Articles 
6628  and  6629.  But  articles  6665  to  6667,  Just 
referred  to,  are  the  only  provisions  of  the 
statute  that  expressly  deal  with  this  par- 
ticular character  of  lien,  and  we  are  thus 
without  any  express  statutory  provision  on 
the  subject  of  priority  unless  It  is  to  be  found 
In  the  general  provisions  of  article  6671, 
which  we  will  discuss  later. 

(2,  S]  Assuming  for  the  present,  then,  that 
the  statutes  and  Constitution  do  not  provide 
any  rule  to  determine  the  question  of  pri- 
ority, we  think  that  such  question  should 
be  determined  under  the  rules  of  the  com- 
mon law.  Article  5492,  R.  S. ;  Swayne  v. 
Lone  Acre  Oil  Co.,  98  Tex.  597,  86  S.  W.  740, 
69  L.  R.  A.  986,  8  Ann.  Cas.  1117 ;  Henderson 
v.  Beaton,  52  Tex.  41;  Ex  parte  King,  35 
Tex.  658;  Gordon  v.  State,  43  Tex.  339; 
Grigsby  v.  Reib,  105  Tex.  597,  163  S.  W. 
1126,  L.  R.  A.  1915E,  1,  Ann.  Cas.  1915C, 
1011 ;  Reeves  &  Co.  v.  Russell,  28  N.  D.  265, 
148  N.  W.  654,  L.  R,  A.  19150,  1149.  Article 
5492,  referred  to,  reads: 

"The  common  law  of  England,  so  far  as  it  is 
not  inconsistent  with  the  Constitution  and  laws 
of  this  state,  Bhall,  together  with  such  Consti- 
tution and  laws,  be  the  rule  of  decision,  and 
shall  continue  in  force  until  altered  or  repealed 
by  the  Legislature." 

The  Constitution  and  statutes  are  to  be 
construed  "in  the  light  of  the  common  law, 
and  of  the  fact  that  its  rules  are  still  left 
in  force."  Oooley  on  Constitutional  Limita- 
tions, p.  94.  Now  the  artisan's  Or  mechanic's 
lien  for  charges  on  property  placed  with  him 
for  repair  existed  at  common  law,  independ- 
ent of  any  statute.  17  R.  C.  L.  p.  601,  {  8; 
Jones  on  Liens,  {  731.  A  portion  of  the  pro- 
visions of  the  Constitution  and  of  the  stat- 
ute referred  to  Is  merely  declaratory  of  the 
common  law,  and  we  think  that  the  decisions 
and  principles  of  the  common  law  in  relation 
to  the  question  of  priority,  where  not  Incon- 
sistent with  the  provisions  of  the  Constitu- 
tion and  statute,  would  be  applicable.    Reeves 
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v.  Russell,  .28  N.  D.  265,  148  N.  W.  654,  L.  R. 
A.  1915D,  1149. 

[4]  The  general  rule  that  settles  questions 
of  priority  of  Hens  of  all  classes,  to  wit, 
that  they  take  precedence  In  the  order  of 
their  creation,  Is  Itself  of  common-law  origin. 
That  Is  the  rule  that  appellant  seeks  to  ap- 
ply In  this  case.  However,  It  Is  subject  to 
exceptions,  resulting  from  the  application  of 
other  principles  recognized  by  the  law,  and 
the  appellees  base  their  claim  to  priority  on 
what  they  insist  Is  an  exception  to  the  gen- 
eral rule  stated.  If  the  exception  exists, 
as  claimed,  we  see  no  particular  reason  why 
we  should  not  apply  it  as  well  as  the  gener- 
al rule,  provided,  of  course,  it  is  not  incon- 
sistent with  the  provisions  of  the  statute  and 
Constitution.  What,  then,  would  be  the  rale 
of  priority  between  the  two  liens  now  assert- 
ed, independent  of  the  Constitution  and  stat- 
utes? While  the  decisions  are  not  altogeth- 
er in  accord,  the  weight  of  authority  seems 
to  favor  the  rule  that,  where  a  mortgagor 
of  chattels  Is  permitted  to  retain  possession 
and  use  the  same,  and  the  property  and  use 
thereof  is  of  such  nature  that  it  may  be  rea- 
sonably expected  that  from  such  continued 
use  during  the  term  of  the  mortgage  repairs 
will  probably  be  necessary,  and  repairs  are 
made  which  enhance  the  value  of  and  pre- 
serve the  property,  then  the  mechanic  or  ar- 
tisan making  such- repairs  under  such  condi- 
tions has  a  lien*  on  the  article  repaired  su- 
perior to  the  lien  of  the  mortgagee.  The 
repairs  In  such  cases  are  for  the  benefit  of 
both  the  mortgagor  and  the  mortgagee,  and 
the  mortgagee  may  be  held  to  have  impliedly 
authorized  them.  Hammond  v.  Danielson, 
126  Mass.  294;  Watts  v.  Sweeney,  127  Ind. 
116,  26  N.  E.  680,  22  Am.  St  Rep.  615 ;  Rup- 
pert  v.  Zang,  73  N.  J.  Law,  216,  62  Atl.  998; 
Reeves  A  Co.  v.  Russell,  28  N,  E>.  265,  148 
N.  W.  654,  I*  R.  A.  1915D,  1149.  The  ques- 
tion has  not  been  directly  before  our  courts, 
but  there  are  expressions  by  the  Supreme 
Court  in  the  case  of  Texas  Bank  &  Trust  Co. 
v.  Smith,  108  Tex.  265,  272,  192  S.  W.  533, 
536,  that  would  indicate  the  tendency  of 
said  court  to  follow  such  rule.  In  that  par- 
ticular case,  the  court  was  considering  the 
question  of  priority  between  a  Hen  on  certain 
crops  In  favor  of  one  furnishing  water  to 
irrigate  them,  made  by  the  statute  "superior 
to  every  other  lien,"  and  a  contract  lien  given 
by  the  owner  of  such  crops  prior  to  the  at- 
taching of  the  statutory  lien,  and  in  course 
of  the  opinion  the  following  language  is  used: 

"Ordinarily,  a  statutory  lien  will  not  be  given 
precedence  over  an  existing  and  duly  registered 
lien.  But  there  is  no  question  as  to  the  power 
of  the  Legislature  to  give  a  statutory  lien  such 
priority  where  its  object  is  to  secure  a  charge 
necessary  for  the  preservation  of  the  property. 
•'  *  *  An  instance  of  liens  having  this  prior- 
ity, independently  of  any  statute  provision,  is 
the  maritime  lien  upon  vessels  for  repairs  neces- 
sary to  maintain  their  seaworthiness.    The  ex- 


penditure for  such  repairs  inures  to  the  benefit 
of  the.  mortgagee,  and  is  as  much  to  bis  advan- 
tage as  to  the  mortgagor.'  For  this  reason  the 
mortgage  lien,  though  prior  in  time,  is  made  sub- 
ordinate. Scott  v.  Delahunt,  65  N.  Y.  125; 
Provost  v.  Wilcox,  17  Ohio  St  359;  Ham- 
mond v.  Danielson,  126  Mass.  294." 

It  will  be  noted  that  the  reference  In  this 
quotation  is  only  to  maritime  liens,  but  the 
case  of  Hammond  v.  Danielson,  referred  to, 
does  not  concern  a  maritime  lien  at  all,  but 
refers  to  the  maritime  lien  cases  and  the 
reasons  for  holdings  therein  as  authority  for 
holding  that  a  mortgage  given  on  a  hack, 
which  was  to  be  continued  in  use,  was  infe- 
rior to  a  lien  subsequently  attaching  to  the 
hack  in  favor  of  a  mechanic  for  repairs  made 
thereon.  Other  cases  giving  the  mechanic 
priority  follow  the  same  reasoning. 

[I]  So  we  believe  that,  if  there  is  nothing 
in  the  statutes  to  the  contrary,  the  mechanic's 
lien  may,  under  the  circumstances  hereto- 
fore stated,  be  given  precedence  over  an  ante- 
cedent mortgage  Hen,  and  proceed  to  the 
examination  of  article  6671,  already  re- 
ferred to  as  being  the  only  provision  of  the 
statute  which  may  be  claimed  as  expressly 
establishing  any  rule  of  priority.  This  arti- 
cle of  the  statute  reads  as  follows: 

"Nothing  in  this  title  shall  be  construed  or 
considered  as  in  any  manner  impairing  or  af- 
fecting the  right  of  parties  to  create  liens  by 
special  contract  or  agreement  nor  shall  it  in 
any  manner  affect  or  impair  other  liens  aris- 
ing at  common  law  or  in  equity,  or  by  any 
statute  of  this  state,  or  any  other  lien  not 
treated  of  under  this  title." 

The  said  title  of  liens,  under  which  this 
article  appears,  deals  with  many  kinds  of 
liens:  Judgment,  contractors',  materialmen's, 
railroad  laborers',  accountants',  farm  hands', 
chattel  mortgage,  hotel  proprietors',  livery 
stable  keepers',  etc.  We  think  the  purpose 
of  this  article  was  to  preserve  and  maintain 
liens,  rights,  and  priorities  existing  independ- 
ent of  the  provisions  of  the  statute,  rather 
than  to  announce  a  rule  for  determining 
such  matters  within  itself.  Both  chattel 
mortgage  liens  and  mechanics'  liens  are 
treated  under  the  title,  though  neither  are 
created  thereby ;  both  having  their  existence 
Independent  of  the  statute.  If,  Independent 
of  the  statute,  the  mechanic's  lien  would, 
under  certain  circumstances,  be  superior  to  a 
particular  antecedent  chattel  mortgage,  then 
this  very  article  of  the  statute  would,  to  a 
certain  extent,  impair  the  mechanic's  lien  if 
said  article  were  to  be  construed  as  making 
the  chattel  mortgage  lien  superior. 

The  cases  of  Blackford  v.  Ryan,  61  S.  W. 
161,  Masterson  v.  Pelz.  86  S.  W.  56,  and  Piano 
Co.  v.  Elliott  166  S.  W.  29,  are  relied  on  as 
establishing  the  superiority  of  a  chattel  mort- 
gage under  the  circumstances  of  this  case. 
The  first  two  cases  are  in  reference  to  con- 
tests between  a  livery  stable  keeper's  lien  at- 
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taching  subsequent  to  the  creation  of  a  chat- 
tel mortgage  lien.  They  both  maintain  the 
priority  of  the  chattel  mortgage  over  the  lien 
of  the  livery  stable  keeper.  The  case  of  Mas- 
terson  v.  Pels  only  refers  to  article  6071  as 
authority  for  the  holding.  A  consideration 
of  that  case  and  the  effect  of  Its  construc- 
tion of  said  article  will  be,  we  believe,  aid- 
ed by  first  considering  the  nature  of  the  liv- 
ery stable  keeper's  Jien.  Such  lien  Is  not  a 
common-law  lien,  but  is  purely  statutory  (17 
R.  0.  L.  p.  1046;  Jones  on  Liens,  641),  and 
takes  no  precedence  over  a  prior  chattel 
mortgage  (Sullivan  v.  Clifton,  56  N.  J.  Law, 
324,  26  Atl.  964,  20  L.  R  A.  719,  39  Am.  St 
Rep.  662;  Jones  on  Liens,  691;  17  R  O.  L. 
1060;  notes  to  12  L.  R  A.  [N.  SJ  310).  The 
distinction  between  the  lien  of  the  mechanic 
and  the  livery  stable  keeper,  and  the  rea- 
sons for  giving  priority  in  one  case  and  de- 
nying it  in  the  other,  are  discussed  in  the 
case  of  Sullivan  v.  Clifton,  supra,  and  need 
not  be  repeated  here.  It  appears  therefor 
that,  Independent  of  article  5671,  the  ante- 
cedent mortgagee's  lien  would  take  priority 
over  the  subsequent  livery  stable  keeper'* 
lien,  and  it  was  so  held  in  the  case  of  Black- 
ford v.  Ryan,  supra,  which  case  did  not  re- 
fer to  saW  article  of  the  statute.  In  Mas- 
terson  v.  Pels,  however,  the  court,  after 
quoting  the  statute,  announced  that  under 
its  provisions  the  subsequent  lien  of  the  liv- 
erymen was  inferior  to  the  antecedent  lien 
of  the  chattel  mortgage.  Under  these  cir- 
cumstances, we  do  not  think  this  decision  is 
to  be  construed  as  holding  that  the  article  It- 
self made  the  one  lien  superior  to  the  oth- 
er, and  is  not  in  conflict  with  our  opinion 
that  said  article  Is  to  be  construed  as  sim- 
ply preserving  a  superiority  otherwise  es- 
tablished.   This  conception  Is,  we  think,  in 


harmony  with  the  reference  to  the  article 
made  by  the  Supreme  Court  In  a  discussion 
of  the  livery  stable  keeper's  lien,  and  the 
cases  of  Blackford  v.  Ryan  and  Masterson  v. 
Pelz,  In  which  the  Supreme  Court  uses  this 
language: 

"The  Utter  article  [6671]  would  alone  serve  to 
maintain  the  priority  of  the  existing  mortgage 
in  such  a  case."  Texas  Bank  &  Trust  Co.  of 
Beaumont  v.  Smith,  supra. 

In  the  other  case  cited  by  appellants,  Piano 
Co.  v.  Elliott,  166  &  W.  29,  the  decision  was 
not  finally  placed  on  the  holding  that  a  prior 
chattel  mortgage  on  certain  pianos  would  be 
superior  to  a  lien  subsequently  acquired  for 
charges  for  storage,  tuning,  and  repairs  there- 
on, though  it  was  intimated  that  the  chat- 
tel mortgage  lien  would  be  superior.  Dis- 
tinctions might  be  made  between  the  facts 
of  that  case  and  of  the  case  we  are  consider- 
ing, and  the  character  of  liens  in  the  two 
cases,  which  we  do -not  consider  it  necessary 
to  discuss.  At  any  rate,  the  question  is  not 
so  decided  in  said  case  as  to  be  regarded  as 
controlling  authority. 

The  notes  executed  by  Laughlln  and  se- 
cured by  the  chattel  mortgage  extended  over 
a  considerable  period  of  time.  It  is  a  mat- 
ter of  common  knowledge  that  an  automobile 
in  use  during  such  length  of  time  is  very 
apt  to  require  repairs  of  such  a  nature  as 
that  they  may  be  made  only  by  a  skilled  me- 
chanic. We  think  the  trial  court,  under  the 
circumstances,  was  authorized  to  find  that 
It  was  in  the  reasonable  contemplation  of 
the  parties  that  such  repairs  would'  be  re- 
quired and  that  in  such  event  the  mortgagor 
would  be  authorized  to  have  them  made. 

The  motion  for  rehearing  Is  granted,  and 
the  Judgment  of  the  lower  court  affirmed. 
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CAMPBELL  BANKING  CO.  v.  HAMILTON. 
(No.  1604.) 

(Court  of  Civil  Appeal*  of  Texas.     Amarillo. 
March  W,  1819.) 

x.  boundaries  «=>4s(4)  —  disputed  llnk— 
Evidence. 
Long  acquiescence^  while  strongly  tend- 
ing to  show  the  true  location  of  a  disputed 
boundary  line,  will  not  control  if  it  is  other- 
wise shown  to  have  been  actually  located  else- 
where, unless  the  acquiescence  amaants  either 
to  an  estoppel  or  an  agreement  as  to  boundary. 

2.  Appeal  and  Ebrob  <$=>1064(1)— Harmless 
Error— Dispute  as  to  Line— Instruction. 
An  incorrect  charge  as  to  estoppel  by  long 
acquiescence  in  a  disputed  boundary  line  held 
not  such  as  would  withdraw  facts  tending  to 
show  consent  or  acquiescence  on  the  part  of  a 
former  owner  to  its  establishment,  and  not  prej- 
udicial, since  it  left  the  jury  free  to  ascertain 
whether  there  was  an  agreement  to  fix  a  line  and 
whether  it  was.  established  at  the  alleged  point 
by  agreement. 

8.  Boundaries  <8=>87(5)  —  Agreement  as  to 
Boundary— Bvidrncb. 
In  an  action  involving  a  boundary  dispute, 
evidence  held  insufficient  to  show  that  the  par- 
ties had  actually  agreed  to  a  boundary  line,  as 
alleged. 

Appeal'  from  District  Court,  Archer  Coun- 
ty; Wm.  N.  Bonner,  Judge. 

Suit  by  George  B.  Hamilton  against  the 
Campbell  Banking  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

See,  also,  178  S.  W.  1012. 

Nicholson  &  Fitzgerald,  of- Wichita  Falls, 
for  appellant. 
Kay  &  Akin,  of  Wichita  Falls,  for  appellee. 

HUFF,  C.  J.  The  appellee  Hamilton  In- 
stituted suit  against  Campbell  Banking  Com- 
pany, the  appellant,  to  fix  the  boundary  line 
between  the  north  and  south  half  of  section 
1810,  Texas  Emigration  Company  survey  In 
Archer  county,  Tex.,  the  north  half  being 
owned  by  the  Campbell  Banking  Company 
and  the  south  half  by  Hamilton.  It  was 
agreed  In  the  trial  court  that  the  action  .was 
a  boundary  line  suit,  and  that  E;  |3.  Cooper 
was  the  common  source  of  title.  E.  S.  Coop- 
er sold  the  north  100  acres  to  the  Campbell 
Banking  Company  and  the  south  160  acres 
to  Geo.  B.  Hamilton,  the  appellee  contending 
that  there  was  an  excess  of  acreage  In  the 
section  of  land,  and  the  defendant,  appel- 
lant, contending  there  was  no  excess;  and, 
In  addition  to  that  Issue,  the  appellant  plead- 
ed that  after  it  bought  the  north  half  of 
section  1810  from  E.  S.  Cooper  It  had  an 
agreement  with  Cooper  to  run  out  and  estab- 
lish the  boundary  line  between  their  respec- 
tive lands ;  that  they  agreed  upon  a  survey- 


or, who  did  establish  the  boundary  line  be- 
tween their  lands,  and  that  Cooper  agreed 
to  the  line  as  the  true  boundary  line  and 
appellant  built  his  fence  Just  10  feet  north 
of  the  line  so  run,  leaving  the  10  feet  for  Its 
portion  of  the  roadway  between  the  land; 
that  Cooper  acquiesced  In  the  line,  and  rec- 
ognized the  same,  and  knew  that  the  fence 
was  built  by  appellant,  believing  that  the 
boundary  line  was  settled,'  and  that  appel- 
lee was  estopped  from  claiming  any  land 
north  of  said  line;  that  appellee's  vendor, 
Cooper,  lived  on  the  land  at  the  time  the 
fence  was  built  and  the  line  run  and  estab- 
lished, and  cultivated  and  used  the  land  for 
one  year  thereafter,  and  recognized  the 
boundary  line  thus  established  as  true 
boundary  line  between  said  tracts  of  land, 
and  never  at  any  time  raised  any  objection 
or  complained,  or  in  any  manner  indicated 
that  he  was  not  satisfied  with  the  line  as 
run,  and  expressed  himself  as  absolutely 
agreeable  thereto.  The  case  was  submitted 
to  the  jury  upon  special  issues,  and  the  Jury 
found  that  the  true  line  was  672  varas  south 
of  Campbell's  north  fence  on  block  No.  1810. 
They  found  that  Cooper  and  Campbell  had 
no  agreement  locating  or  fixing  the  boundary 
line  between  their  land. 

[1,2]  The  first  and  second  assignments 
assert  error  on  the  part  of  the  trial  court  in 
charging  as  to  acquiescence  and  submitting 
of  the  Issue  thereon.  The  court,  in  effect, 
instructed  the  jury  that,  where  there  was  a 
dispute  between  adjoining  proprietors  of  land 
as  to  the  true  dividing  line,  and  one  builds 
his  fence  and  improves  the  land  .with  refer- 
ence to  a  particular  line  contended  for  by 
him  as  the  true  line,  and  the  other  respects 
and  long  acquiesces  in  such  line,  he  is  bound 
by  such  respect  and  long  acquiescence  In  said 
line,  and  cannot  afterwards  dispute  said 
line. and  claim  that  it  is  somewhere  else,  even 
though  it  may  not  be  the  true  location ;  and 
the  fourth  Issue  submitted  was  whether 
Cooper,  at  the  time  the  fence  was  erected 
by  Campbell,  knew  that  Campbell  was  claim- 
ing and  relying  on  the  line  between  them 
thus  established  as  the  true  line,  and  wheth- 
er Cooper  respected  and  long  acquiesced  in 
the  use  of  the  line  as  the  true  line  between 
the  lands.  The  jury  answered  this  Issue  in 
the  negative.  Under  the  facts  of  this  case 
the  Issue  submitted,  as  we  regard  the  mat- 
ter, was  wholly  immaterial.  According  to 
appellant's  evidence,  Cooper  was  then  the 
owner  of  the  adjoining  land,  and  entered  in- 
to an  agreement  to  have  the  line  run  and 
established,  and  that  it  was  so  established, 
and  that  appellant  built  Its  fence  In  accord- 
ance with  the  agreement,  and  that  Cooper 
accepted  the  line  as  the  division  line,  and 
recognized  it  for  a  year  before  he  sold  it 
to  the  appellee.  Cooper  denies  by  his  testi- 
mony that  he  entered  into  the  agreement  to 
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establish  the  line  so  ran  as  the  division  line 
between  them,  and  after  it  was  run  simply 
stated  that  It  would  be  all  right  with  him, 
provided  It  was  the  correct  and  true  line. 
It  Is  well  settled  that  general  reputation 
and  long  acquiescence,  while  strongly  tend- 
ing to  show  the  true  location  of  a  disputed 
line,  will  not  control  if  It  Is  otherwise  shown 
to  have  been  actually  located  elsewhere, 
unless  the  acquiescence  amounts  either  to 
an  estoppel  or  an  agreement  as  to  the  bound- 
ary. Bohny  v.  Petty,  81  Tex.  524,  17  S.  W. 
80;  Schunlor  v.  Russell,  83  Tex.  83,  18  S. 
W.  484;  Wiley  v.  Lindley,  66  S.  W.  1001; 
Camp  v.  League,  92  S.  W.  at  page  1066.  Al- 
so Bundlck  v.  Moore-Cortes  Canal  Co.,  177 
S.  W.  at  page  1036.  We  do  not  think  the 
objections  of  the  appellant  to  the  charge 
and  Issue  should  be  sustained.  It  Is  possible 
that  facts  and  the  pleadings  authorized  the 
submission  of  acquiescence  as  an  estoppel, 
and  should  have,  upon  proper  request  being 
made,  been  so  submitted.  The  charge  of  .the 
court,  as  will  be  seen  from  the  above  quota- 
tion, .was  not  correct  as  a  proposition  of 
law,  but  as  the  facts  did  not  require  acqui- 
escence as  an  aid  to  prove  the  t  boundary, 
there  was  no  necessity  for  the  charge  or  the 
issue  as  submitted.  But  as  we  conceive  it, 
no  Injury  to  appellant  is  shown,  and  we  do 
not  feel  authorized  in  holding  that  it  did 
probably  cause  an  improper  verdict.  We  do 
not  understand  that  the  charge  or  issue 
would  withdraw  the  facts  tending  to  show 
consent  or  acquiescence  on  the  part  of  Coop- 
er to  the  establishment  of  the  line  where 
Campbell  placed  it  on  the  issue  of  an  agree- 
ment to  so  fix  the  division  line.  The  Jury 
were  left  free  to  look  to  such  acquiescence 
in  ascertaining  whether  there  .was  an  agree- 
ment to  fix  the  line,  and  whether  it  .was 
established  at  that  point  by  agreement 

[3]  The  third  assignment  assails  the  find- 
ing of  the  Jury  to  the  effect  that  Cooper  and 
Campbell  did  not  have  an  agreement  locat- 
ing and  fixing  the  boundary  line  between 
their  lands.  The  testimony  of  Cooper  would 
authorize  the  Jury  in  finding  that  Campbell 
proposed  that  they  procure  a  brother  of  Mr, 
Campbell  who  had  a  surveying  outfit  to  lo- 
cate the  division  lines  between  the  two  tracts 
of  land,  and  In  order  to  save  expenses  Coop- 
er agreed  that  the  brother  might  be  used 
for  that  purpose,  but  that  he  was  to  be  pres- 
ent .when  the  line  was  run,  and  that  the  pur- 
pose was  to  find  the  true  line ;  that  Campbell 
and  his  brother,  In  the  absence  of  Cooper, 
ran  and  'staked  the  line,  and  afterwards 
saw  Mr.  Cooper  and  asked  him  if  he  had 
seen  the  line,  and  if  it  was  satisfactory,  and 
he  told  them  he  had  seen  the  stakes  where 
they  had  run  the  line,  and  it  was  satisfac- 
tory, provided  the  line  was  correctly  run,  and 
.was  at  the  right  place,  but  that  he  did  not 
assent  or  agree  upon  the  line  as  being  prop- 


erly located,  but  only  did  so  if  it  was  the 
true  dividing  line.  Campbell  afterwards 
erected  his  fence,  and,  while  Cooper  offered 
to  build  his  part  of  the  fence,  Campbell  de- 
clined on  the  ground  that  be  did  not  want  a 
partnership  fence,  etc.  We  think  from  these 
facts  the  Jury  were  authorized  to  find  that 
there  was  no  agreement  to  fix  the  line  as 
run  by  Campbell  as  the  true  division  line  or 
as  the  division  line  between  the  parties.  The 
facts  in  the  case  strongly  suggest  it  .was  the 
purpose  fj  Cooper  and  Campbell  to  locate 
and  fix  the  true  boundary  line  between  their 
respective  tracts,  or  at  least  that  was  Coop-  - 
er's  purpose.  Campbell  ran  and  staked  the 
line  in  the  absence  of  Cooper,  and  when  he 
met  Cooper  he  was  asked  if  it  was  satisfac- 
tory, and  Cooper  told  him  it  was  If  it  was 
the  true  line.  In  this  statement  he  is  cor- 
roborated by  his  .wife.  We  do  not  think 
this  would  amount  to  an  agreement  to  fix 
the  line  at  the  place  run  and  in  order  to 
settle  the  controversy.  It  was  the  purpose 
in  agreeing  to  the  survey  to  fix  the  true  line, 
and,  if  it  was  not  placed  on  the  true  line, 
neither  party  would  be  bound  by  the  line  so 
run.  Schraeder  v.  Packer,  120  U.  S.  688, 
0  Sup.  Ct.  386,  82  L.  Ed.  760;  Ware  v.  Per- 
kins, 178  S.  W.  at  page  849,  and  authorities 
cited.  This  will  also  dispose  of  the  fourth, 
fifth,  and  sixth  assignments. 

We  find  no  such  error  assigned  as  will 
require  a  reversal  of  the  Judgment,  and  It 
will  therefore  be  affirmed. 


BEALL  v.  MOORE.     (No.  6182.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio,    Feb.  26,  1919.     Rehearing  Denied 
April  2,  1919.) 

Justices  of  the  Peace  <8=>72  —  Venue  — 
Plea  of  Pbivelege— Waives. 
Where  case  was  pending  in  justice's  court 
for  several  months,  and  five  continuances  were 
had,  and  no  plea  of  privilege  was  ever  called  to 
attention  of  justice  and  ruling  procured  with 
respect  thereto,  the  plea  was  waived. 

Appeal  from  Medina  County  Court;  R.  3. 
Noonan,  Judge. 

Suit  by  Crlt  Moore  against  J.  E.  Beall. 
From  an  order  overruling  a  plea  of  privilege, 
defendant  appeals.    Affirmed. 

R  W.  Hudson,  of  Pearsall,  and  De  Montel 
&  Ely,  of  Hondo,  for  appellant 

Briscoe  &  Morris,  of  Devlne,  and  L.  3, 
B  rucks,  of  Hondo,  for  appellee. 

MOURSUND,  J.  This  Is  an  appeal  from 
an  order  overruling  a  plea  of  privilege,  which 
had  originally  been  filed  in  Justice's  court 
of  precinct  No.  5  of  Medina  county  in  a  suit 
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by  appellee  against  appellant  for  $150,  al- 
leged to  be  due  appellee  by  appellant  on 
account  of  the  killing  of  appellee's  mule  by 
appellant  While  the  transcript  of  the  jus- 
tice's docket  shows  that  the  case  was  filed  on 
March  7,  1917,  there  is  an  agreement  to  con- 
tinue to  the  next  regular  term  in  the  record, 
which  purports  to  have  been  filed  on  Decem- 
ber IS,  1916.  The  plea  of  privilege  states 
that  the  case  was  filed  November  7, 1916,  and 
the  citation  served  on  November  15,  1916. 
The  plea  was  sworn  to  on  December  15, 1916, 
but  purports  to  have  been  filed  January  18, 
1916.  The  judgment  in  the  justice's  court 
was  rendered  on  Jane  18,  1917,  and  the  cost 
bill  shows  that  five  orders  continuing  the 
case  are  charged  for. 

The  transcript  from  the  Justice's  court  dis- 
closes that  the  case  was  pending  in  such 
court  for  several  months,  and  disregarding 
the  discrepancies  in  dates  above  pointed  out, 
that  one  continuance  was  had  without  prej- 
udice, but  the  record  is  silent  as  to  the  other 
continuances.  In.  addition,  the  transcript 
wholly  fails  to  show  that  the  plea  of  privi- 
lege was  ever  called  to  the  attention  of  the 
justice  and  a  ruling  procured  with  respect 
thereto.  Under  these  circumstances  it  was 
the  duty  of  the  county  court  to  hold  that  the 
plea  had  been  waived.  Splnks  v.  Mathews, 
80  Tex.  373,  15  8.  W.  1101;  Aldredge  v. 
Webb,  96  Tex.  122,  46  S.  W.  225;  I.  T.  A. 
v.  Votaw,  197  8.  W.  237 ;  Hlllsman  v.  Cline, 
145  8.  W.  727 ;  T.  ft  N.  O.  Ry.  Co.  v.  Parsons, 
109  8.  W.  241 ;  Parrott  v.  Peacock  Military 
College,  180  8.  W.  133;  Edwards  v.  Young- 
blood,  162  8.  W.  1166.  The  plea  must  be 
held  to  have  been  abandoned  In  the  justice's 
court,  in  view  of  the  condition  of  the  record 
filed  in  the  county  court  The  appellant  is 
therefore  in  no  attitude  to  complain  of  er- 
rors touching  the  matter  of  the  plea  alleged 
to  have  been  committed  In  the  county  court 
Chatham  Mach.  Co.  v.  Smith,  44  S.  W.  592. 
We  are,  however,  of  the  opinion  that  the 
record  shows  no  error  in  the  county  court 
proceedings. 

Judgment  affirmed. 


GILROY  et  al.  t.  ROWLEY  et  al.    (No.  924.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
March  13, 1919.) 

1.  Vendor  and  Pubchaseb  <8=232(9)— Bona 
Fide  Purchaser— Tenant  in  Possession. 
Where  purchasers  knew  that  defendants;  as 
leasees,  were  in  actual  possession  of  premis- 
es and  cultivating  the  land,  they  were  put  on 
notice  of  the  extent  of  defendants'  rights  there- 
in. 


2.  Sequestration  ej=»21  —  Wrongful  Se- 
questration—Defense. 

Where  in  trespass  to  try  title  it  was  deter- 
mined that  plaintiff's  writ  of  sequestration  was 
wrongfully  issued  and  served,  the  taking  of  the 
property  under  each  writ  amounted  to  a  con- 
version, and  it  was  no  defense  to  defendant's 
claim  in  reconvention  for  damages  for  wrong- 
ful sequestration  that  defendants  were  given 
an  opportunity  to  harvest  all  crops  that  they 
had  seeded  and  cultivated  as  lessees  of  the 
premises,  'for  defendants  had  a  right  to  refuse 
such  offer. 

3.  Trespass  to  Try  Tras  «=>39(3)  —  Evi- 
dence—Admissibility. 

In  an  action  by  purchasers  in  trespass  to 
try  title  to  obtain  possession  from  vendor's  les- 
sees, the  written  lease  was  admissible  to  support 
defendants'  right  to  possession. 

4.  Appeal  and  Error  «=>544(1)— Bill  or  Ex- 
ceptions—Overruling: Motion  to  Strike 
Evidence. 

Where  the  action  of  the  court  in  overruling  a 
motion  to  strike  out  evidence  is  not  evidenced  In 
the  record  by  any  bill  of  exceptions,  the  ques- 
tion cannot  be  reviewed. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty ;  P.  R.  Price,  Judge. 

Suit  by  Helen  Gilroy  and  husband  against 
R.  B.  Rowley  and  another.  From  judgment 
for  defendants,  plaintiffs  appeal.    Affirmed. 

Edward  L.  Medler  and  Fred  Knollenberg, 
both  of  El  Paso,  for  appellants. 

Brown  &  Wilcbar,  of  El  Paso,  for  appel- 
lees. 

HARPER,  C.  J.  Helen  Gilroy  and  her 
husband,  J.  T.  Gilroy,  brought  this  suit 
against  R  B.  Rowley  and  N.  Tbayne,  In  the 
form  of  trespass  to  try  title  to  certain  lands 
described,  and  sued  out  writ  of  sequestra- 
tion and  took  possession.  Defendants  an- 
swered by  plea  of  not  guilty.  General  de- 
nial, and  reconvened  for  damages  for  wrong- 
ful sequestration.  Submitted  to  a  jury  by 
special  issues,  and  upon  the  verdict,  judg- 
ment was  entered  in  favor  of  defendants  for 
$397.40  actual  damages  and  $200  exemplary. 
From  which  this  appeal. 

Statement  of  the  Case. 

Mrs.  E.  G.  Mundy,  being  the  owner  of  the 
premises  in  controversy,  on  September  27, 
1916,  executed  a  written  lease  to  defendants 
N.  Thayne  and  R.  E.  Rowley,  for  one  year 
from  the  date  thereof,  for  cultivation,  etc., 
when  In  fact  it  was  intended  that  the  lease 
should  begin  October  17, 1916,  and  expire  Oc- 
tober 17,  1917.  On  November  7,  1916,  plain- 
tiff purchased  the  premises  with  knowledge 
of  the  written  lease. 

[1]  The  writ  of  sequestration  was  served 
October  10,  1917.  The  jury  found  that  it 
was  the  intention  of  the  parties,  at  the  time 
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the  lease  was  executed,  that  It  should  run 
from  October  17,  1916,  to  October  17,  1917, 
and  that  the  time  fixed  In  the  writing  was 
put  In  by  mutual  mistake.  By  the  first,  sec- 
ond, third,  and  eighth  assignments  of  error, 
It  Is  urged  that  the  said  findings  are  not  a 
proper  basis  for  judgment  for  defendants 
upon  their  plea  In  reconvention;  because 
there  Is  no  evidence  that  plaintiffs  had  no- 
tice that  the  lease  expired  October  17th,  In- 
stead of  September  17th,  as  shown  by  the 
writing.  There  is  positive  evidence  In  the 
record  that  plaintiffs  had  notice  that  the 
time  -limit  of  the  lease  had  not  expired.  Be- 
sides they  were  put  on  notice  of  the  extent 
of  defendants'  rights  by  the  fact  that  they 
were  in  actual  possession  of  the  premises, 
cultivating  the  lands.  Wilson  v.  Clemmons, 
170  S.  W.  856;  MUler  v.  Flattery,  171  8.  W. 
268 ;  Pipkin  v.  Ware,  176  S.  W.  808 ;  Bounds 
et  al.  v.  Little,  75  Tex.  318,  12  8.  W.  1109. 

The  fourth  charges  error  In  refusing  to 
submit  the  question: 

"Did  plaintiffs,  or  either  of  then,  have  any 
knowledge  of  the  fact  that  the  lease  should  run 
from  October  17,  1916,  to  October  17,  1917?' 

Is  answered  by  the  holding  next  above. 
The  defendants  being  in  actual  possession 
under  contract  antedating  plaintiffs'  deed, 
the  latter  were  chargeable  with  notice  there- 
by. 

[2]  The  fifth  is  that  the  court  erred  In  re- 
fusing to  submit  the  question: 

"Were  defendants  given  an  opportunity  to 
harvest  all  crops  that  they  seeded  and  cultivated 
during  the  term  of  the  lease  in  evidence?" 


It  having  heen  determined  that  the  writ 
of  sequestration  was  wrongfully  issued  and 
served,  the  taking  of  the  property  amounted 
to  a  conversion,  and  the  defendants  had  the 
right  to  refuse  the  offer.  Crawford  v.  Thorn- 
ason,  63  Tex.  Civ.  App.  661,  117  S.  W.  181. 

There  1b  no  merit  in  the  tenth,  which  as- 
serts that  there  is  no  evidence  to  support  the 
finding  of  the  Jury  that  the  plaintiff  did  not 
have  probable  cause  to  believe  that  the  lease 
expired  on  September  27,  1917. 

[3]  The  admission  of  the  written  lease  In 
evidence  was  proper  because  it  was  a  neces- 
sary item  of  defendants'  evidence  in  sup- 
port of  their  claim  for  damages,  In  that  it 
evidenced  their  rights  to  possession  of  the 
premises. 

In  answer  to  the  twelfth  and  thirteenth: 
It  was  not  error  for  the  court  to  submit  the 
question  of  exemplary'  damages  under  the 
facts  of  this  case,  and  the  verdict  la  sup- 
ported by  the  evidence. 

[4]  The  fourteenth  reads: 

"The  court  erred  in  overruling  and  denying 
the  plaintiffs'  motion  to  strike  out  certain  tes- 
timony admitted  over  the  objections  of  plain- 
tiffs. Said  testimony  being  set  out  in  said  mo- 
tion to  strike  out  the  same  in  paragraphs  (a), 
(b),  (c),  (f),  (g),  (h),  and  said  motion  la  now 
referred  to  and  made  a  part  hereof." 

The  action  of  the  court  is  not  evidenced 
by  any  bill  of  exceptions  so  far  as  this  rec- 
ord discloses,  without  which  we  cannot  re- 
view the  questions  presented. 

Finding  no  error  In  the  record,  the  assign- 
ments are  overruled,  and  cause  affirmed. 
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BL  O.  BAKNBTT  BROS.  ▼.  PORTER. 
(No.  Ifi7.) 


(Supreme  Court  of  Arkansas. 
1919.) 


March  24, 


Appeal  and  Erbob  «=»1099(1>— Law  or  Case 

— SUBSEQUENT  APPEAL. 

Where  refusal  to  grant  new  trial  for  false 
testimony  is  alleged  as  error  on  appeal,  holding 
that  trial  court  had  refused  to  allow  exception 
in  regard  to  surprise  occasioned  by  alleged  false 
swearing,  and  that  the  exception  had  not  been 
brought  np  on  the  record  by  a  bystanders'  bill 
of  exceptions  under  the  statute  is  conclusive  on 
subsequent  appeal  from,  judgment,  refusing  to 
set  aside  judgment  in  former  action  upon  ground 
of  falsity  of  such  testimony. 

Appeal  from  Hot  Spring  Chancery  Court; 
J.  P.  Henderson,  Chancellor. 

Suit  by  E.  O.  Barnett  Bros,  against  Joe  T. 
Porter.  Decree  of  dismissal,  and  plaintiff 
appeals.    Affirmed. 

Oscar  Barnett,  of  Malvern,  for  appellant 
E.  H.  Vance,  Jr.,  of  Malvern,  for  appellee. 

SMITH,  J.  The  parties  to  this  litigation 
were  the  parties  to  a  suit  brought  originally 
as  an  action  in  replevin,  and  after  a  trial 
which  resulted  In  a  judgment  in  favor  of 
Porter  in  the  circuit  court  Barnett  Bros, 
prosecuted  an  appeal  to  this  court  The 
judgment  of  the  circuit  court  was  affirmed 
by  us  In  an  opinion  found  reported  in  203 
S.W.  842.  Thereafter  Barnett  Bros,  brought 
this  suit  In  the  chancery  court  of  Hot 
Spring  county — the  county  In  which  the  trial 
at  law  had  occurred — to  .set  aside  the  judg- 
ment which  had  been  pronounced  thereon 
and  affirmed  by  this  court. 

The  relief  prayed  for  was  asked  upon  the 
ground  that  fraud  had  been  practiced  In  the 
trial  of  the  original  cause,  In  that  witnesses 
for  Porter  had  testified,  for  the  purpose  of 
Increasing  the  damages,  that  the  colt  of  the 
mare,  which  constituted  the  subject-matter  of 
the  replevin  suit  had  died  for  the  want  of 
nourishment  after  the  mare  had  been  seized 
under  the  order  of  delivery,  when  In  truth 
and  In  fact  the  colt  had  not  died.  It  was 
also  alleged  that  the  falsity  of  this  testi- 
mony was  not  known  until  after  the  trial. 
Attached  to  the  complaint  as  exhibits  there- 
to were  copies  of  the  affidavits  which  had 
been  used  In  support  Of  the  motion  for  a 
new  trial.  A  demurrer  to  the  complaint  was 
sustained,  and  this  appeal  has  been  pros- 
ecuted to  reverse  the  decree  of  the1  court  be- 
low dismissing  the  complaint  as  being  with- 
out equity. 

We  have  before  us  here  the  identical  rec- 
ord upon  which  the  Judgment  of  this  court 
has  already  been  pronounced,  with  allega- 
tions to  the  effect  that  the  false  testimony 


in' regard  to  the  colt  constituted  such  a  frond 
In  the  procurement  of  the  judgment  as  au- 
thorizes the  chancery  court  to  set  It  aside. 

It  appears,  however,  from  the  recitals  of 
our  former  opinion  and  the  complaint  now 
before  us  that  all  the  facts  now  alleged  as 
constituting  the  fraud  complained  of  were 
known  to  appellant  when  he  filed  his  motion 
for  a  new  trial  and  were  recited  In  said  mo- 
tion, and  one  of  the  points  sought  to  be 
raised  on  the  former  appeal  was  the  alleged 
error  of  .the  trial  court  in  refusing  to  grant 
a  new  trial  in  view  of  the  showing  made  of 
false  testimony  In  regard  to  the  colt  We 
there  held  that  the  trial  court  had  refused  to 
allow  the  exception  In  regard  to  the  surprise 
occasioned  by  the  alleged  false  swearing  in 
regard  to  the  colt  and  that  the  exception 
had  not  been  brought  np  on  the  record  by  a 
bystanders*  bill  of  exceptions  as  provided  by 
statute.  The  decision  to  that  effect  is  con- 
clusive of  the  facts  raised  on  tins  appeal, 
and  the  decree  of  the  court  below  sustaining 
the  demurrer  is  therefore  affirmed. 


BUSBY  v.  BBID. 


(138  Ark.  63) 

(No.  1524 


(Supreme  Court  of  Arkansas.    March  24,  1919.) 

1.  Animals  *=>50(1>— Running  at  Large— 
Stock  Laws—  Distkiots— Statute. 

Acts  1915,  p.  707,  amending  Acts  1907,  p. 
474,  authorizing  the  county  court  of  Pike  coun- 
ty on  petition  to  form  a  district  not  less  than 
five  miles  square  in  extent  wherein  certain  ani- 
mals should  be  prohibited  from  running'  at  large, 
operates  to  extinguish  a  district  formed  under 
the  old  statute,  which  permitted  the  organiza- 
tion of  districts  comprising  five  square  miles. 

2.  Animals  «=>60(1)  —  Constitutional  Law 
4J=>92  —  Vested  Rights  —  Dissolution  or 
Stock  District. 

The  Legislature  may,  without  impairing 
vested  rights,  dissolve  any  district  formed  under 
a  statute  authorizing  the  creation  of  a  district, 
not  organized  for  any  length  of  time,  wherein 
animals  are  prohibited  from  running  at  large. 

3.  Animals  <j=»51  —  Impounding  Trespass- 
ing Animals— Right  to  Impound. 

The  right  to  impound  stock  running  at  large 
depends  entirely  •  upon  statute  conferring  such 
right  which  must  be  strictly  construed. 

Appeal  from  Circuit  Court,  Pike  County} 
J.  S.  Lake,  Judge. 

Action  by  A. ,  Busby  against  0.  M  Reid. 
From  Judgment  for  defendant  plaintiff 
appeals.    Reversed  and  remanded. 

W.  S.  Contents,  of  Murfrecfiboro,  for  appel- 
lant 

O.  A.  Featberston,  of  Murfreesboro,  for 
appellee. 


«s>For  other  earn  aee  nun*  topie  and  KBY-NUMBEK  la  all  Ker-Numberea  Digests  *n*  Ina«te» 
210  S.W.—40 


Digitized  by 


Google 


626 


210  SOUTHWESTERN  REPORTER 


(Ark. 


McCULLOCH,  O.  J.  This  is  an  action  In 
replevin  to  recover  possession  of  certain  bogs, 
the  property  of  plaintiff,  which  were  Im- 
pounded by  defendant  while  trespassing  on 
the  Inclosed  lands  of  the  latter. 

A  fencing  district  In  Pike  county  was 
formed  pursuant  to  the  terms'  of  a  special 
statute  (Acts  of  1907,  p.  474)  which  provid- 
ed for  the  formation  of  such  districts  by  or- 
der of  the  county  court  on  petition  of  the 
owners  of  property  In  the  territory  to  be  af- 
fected, which  was,  according  to  the  terms  of 
the  statute,  not  to  consist  of  less  than  "five 
square  miles."  The  statute  also  contained 
provision  for  impounding  stock  trespassing 
on  inclosed  lands  inside  of  a  prohibited  area. 

The  Legislature  of  1915  amended  the  first 
section  of  the  statute  (Acta  of  1915,  p.  707) 
by  providing  that  a  district  so  formed  shall 
consist  of  not  less  than  "five  miles  square," 
and  another  section  of  the  new  statute  pre- 
scribes a  penalty  for  allowing  stock  to  run 
at  large  In  the  district 

The  case  of  Green  v.  State,  130  Ark.  67, 
196  S.  W.  813,  was  a  criminal  prosecution 
under  the  statute  for  permitting  stock  to 
run  at  large  in  a  district  which  had  been 
formed  under  the  original  statute  prior  to 
its  amendment,  and  we  held  that  the  penalty 
prescribed  by  the  statute  did  not  apply  In  a 
district  organized  under  the  old  statute. 
We  expressly  pretermitted  a  decision  of  the 
question  now  presented,  whether  or  not  the 
amendment  of  the  statute  prescribing  a  larg- 
er area  for  such  districts  operated  as  a  dis- 
solution of  districts  formed  under  the  old 
statute  which  do  not  come  up  to  the  re- 
quirements of  the  new  statute. 

Plaintiff's  hogs  were  trespassing  on  In- 
closed lands  inside  the  boundaries  of  the  old 
district,  and  the  question  Is  squarely  pre- 
sented now  whether  or  not  the  old  district  Is 
legally  In  existence. 

[1,2]  We  think  that  the  amendment  to  the 
statute  prescribing  different  requirements, 
and  also  prescribing  a  penalty  for  violations 
necessarily  operated  as  a  dissolution  of  dis- 
tricts formed  under  the  old  statute  which 
do  not  meet  the  requirements  of  the  new 
statute.  The  Legislature  undoubtedly  'had 
power  to.  dissolve  any  district  formed  under 
the  statute.  Such  districts  are  not  organ- 
ized for  any  specified  length  of  time,  and 
are  subject  completely  to  the  will  of  the 
lawmakers.  No  vested  rights  are  Involved. 
It  is  merely  the  exercise  of  a  phase  of  the 
state's  police  power.  The  old  statute  stands 
amended  according  to  the  terms  of  the  new 
statute,  and,  since  the  old  district  does  not 
conform  to  the  law  as  it  now  stands,  it.  has 
no  legal  existence. 

[J]  The  right  to  impound  stock  running  at 
large  depends  entirely  upon  statute  confer- 


ring that  right,  which,  according  to  settled 
rules,  must  be  strictly  construed. 

The  trial  court  erred  la  submitting;  the 
case  to  the  jury  under  the  law  as  establish- 
ed by  the  statute  referred  to. 

Reversed,  and  remanded  for  a  new  trial. 


(138  Ark.  99) 

ALEXANDER  ECCLES  ft  CO.  v.  HCNN. 
(No.  155.) 

(Supreme  Court  of  Arkansas.     March  24, 
1919.) 

1.  Warehousemen  <S=»16  —  Warehouse  Re- 
ceipts—Lost Receipts— Rights  of  Holder. 

The  finder  of  an  indorsed  warehouse  receipt, 
nonnegotiable  under  Acts  1915,  p.  986,  §|  4,  5, 
which  on  its  face  shows  name  of  true  owner, 
cannot  by  selling  it  transfer  title  of  true  owner. 

2.  Warehousemen    «=>13— Receipts—  Nego- 
tiability. 

Acts  1915,  p.  987,  |  7,  requiring  that  non- 
negotiable  warehouse  receipts  be  marked  "non- 
negotiable,"  has  no  application,  so  as  to  make 
negotiable  a  receipt  nonsegotisble  in  form,  in 
proceeding  against  a  purchaser  of  receipt  from 
one  who  had  found  receipt;  warehouseman  not 
being  a  party. 

3.  Customs   and    Usages   <8=>8— Statutes— 
Warehousemen— Receipts. 

Acts  1915,  p.  1001,  |  39,  providing  that  non- 
negotiable  warehouse  receipts  cannot  be  nego- 
tiated, cannot  be  set  aside  by  showing  custom 
for  many  years  of  cotton  buyers,  farmers,  and 
merchants  to  treat  and  consider  that  a  cotton 
ticket  or  warehouse  receipts  would  pass  title  to 
cotton  and  right  to  possession  of  it  by  delivery 
of  receipt  from  one  person  to  another. 

Appeal  from  Circuit  Court,  Hempstead 
County;   Geo.  R.  Haynle,  Judga 

Action  by  W.  M.  Munn  against  Alexander 
Eccles  ft  Co.  From  a  judgment  In  favor  of 
plaintiff  on  appeal  from  Justice  court,  de- 
fendants appeal.     Affirmed. 

nils  Is  an  action  In  replevin  brought  In  a 
Justice  court  by  W.  M.  Munn  against  Alex- 
ander Eccles  ft  Co.  to  recover  a  bale  of  cot- 
ton alleged  to  be  worth  $140.  There  was  a 
Judgment  In  the  justice  court  In  favor  of  the 
plaintiff,  and  the  defendants  appealed  to  the 
circuit  court.  There  the  case  was  tried  upon 
a  state  of  facts  substantially  as  follows: 
During  the  year  1917  W.  E.  Mitchell  rais- 
ed a  crop  on  shares  on  (he  farm  of  the 
plaintiff,  W.  M.  Munn.  After  Mitchell  had 
gathered  the  first  two  bales  of  cotton,  he 
brought  them  to  Hope,  Ark.,  and  placed  them 
in  a  warehouse.  Receipts  were  Issued  to  him 
for  the  cotton.  Mitchell  and  Munn  then  di- 
vided the  cotton,  each  taking  a  bale.  Mitch- 
ell turned  over  to  Munn  the  warehouse  re" 
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ceipt  for  his  bale,  which,  together  .with  the 
Indorsements  on  It,  Is  as  follows: 

"Planters'  Warehouse,  No.  4709. 

"In  consideration  of  the  price  paid  it  is  under- 
stood and  agreed  by  the  seller  that  101   for 
weighing  and  15#  for  handling  be  deducted  from 
the  amount  of  each  bale  of  cotton  sold.    Storage 
after  30  days.    Positively  not  liable  for  fire. 
"Hope,  Ark.,  10/11,  1917. 
"Bought  of  W.  K.  Mitchell  one  bale  of  cotton 
Mark.    Weight.    Tare.    Price.    Remarks. 
620  10 

-        14092 
27  25 


140.67 
"Ruff  Boyett,  Manager." 

'  Stamped  across  the  face  of  said  ticket  In 
bine  ink  appears: 

"Void  after  Oct  10, 1917.  Betts  &  Brundidge, 
Hope,  Ark." 

Stamped  across  the  face  of  said  ticket  in 
purple  ink  appears: 

"Planters'  Wa.  Co.  Cancelled  Oct  16,  17. 
Ruff  Boyett,  Mgr." 

Mitchell  did  not  indorse  the  warehouse 
receipt  when  he  turned  it  over  to  Munn. 
The  latter  either  lost  the  receipt  or  It  was 
stolen  from  him.  When  Munn  first  lost  the 
warehouse  receipt  he  came  to  the  warehouse 
at  Hope  and  tried  to  locate  the  bale  of  cot- 
ton. At  that  time  the  party  in  possession  of 
the  receipt  had  sold  the  bale  of  cotton  to  Al- 
exander Eccles  Sc  Co.,  the  defendants,  and 
had  delivered  to  them  the  warehouse  receipt 
Alexander  Eccles  &  Co.  bought  the  cotton 
believing  the  holder  of  the  receipt  to  be  the 
owner  thereof.  They  did  not  know  that  it 
had  been  lost  or  stolen  from  Munn.  The 
value  of  the  cotton  was  alleged  and  proved 
to  be  $140. 

The  circuit  court  directed  the  Jury  to  re- 
turn a  verdict  in  favor  of  the  plaintiff  for 
the  possession  of  the  bale  of  cotton  or  its 
value,  $140. 

From  the  judgment  rendered,  the  defend- 
ants have  prosecuted  an  appeal. 

Jas.  H.  McCollum,  of  Hope,  for  appellants. 
Steve  Carrigan,  Jr.,  of  Hope,  for  appellee. 

HART,  3.  (after  stating  the  facts  as  above). 
[1}  The  circuit  court  was  right  In  directing 
a  verdict  for  the  plaintiff.  The  undisputed 
facts  show  that  the  plaintiff  was  the  owner 
of  the  .warehouse  receipt  for  the  bale  of  cot- 
ton in 'controversy,  and  that  he  either  lost  it 
or  that  It  was  stolen  from  him.  The  party 
finding  the  receipt  or  stealing  It  could  bestow 
no  greater  rights  upon  the  transferee  than 
he  himself  possessed.  The  defendants,  Al- 
exander Eccles  A  Co.,  therefore  acquired  no 
greater  rights  than  were  transferred  to  them 
by  the  delivery  to  them  of  the  warehouse 
receipt    In  other  words,  the  finder  of  an  in- 


dorsed warehouse  receipt  which  on  its  face 
shows  the  name  of  the  true  owner  cannot  by 
selling  it  transfer  the  title  of  the  true  owner. 
Citizens'  Bank  v.  Arkansas  Compress  4 
Warehouse  Co.,  80  Ark.  601,  96  S.  W.  997, 
117  Am.  St.  Rep.  102.  The  correctness  of 
this  holding  depends  upon  the  construction 
to  be  given  to  our  uniform  warehouse  receipt 
law  passed  by  the  Legislature  of  1915.  See 
Acts  of  1915,  p.  983.  Sections  4  and  5  of  the 
act  read  as  follows: 

"Sec.  4.  A  receipt  In  which  it  is  stated  that 
the  goods  received  will  be  delivered  to  the  de- 
positor, or  to  any  other  specified  person,  Is  a 
nonnegotiable  receipt 

"Sec.  5.  A  receipt  in  which  it  is  stated  that 
the  goods  received  will  be  delivered  to  the  bear- 
er, or  to  the  order  of  any  person  named  in  such 
receipt  is  a  negotiable  receipt" 

[2]  Our  statement  of  facts  shows  that  the 
receipt  contained  all  the  essential  require- 
ments prescribed  by  the  statute,  and  Is  there- 
fore a  valid  one.  The  receipt  states  that  the 
cotton  belongs  to  the  depositor,  or  at  least 
to  a  specified  person.  It  is  therefore,  under 
the  statute,  a  nonnegotiable  receipt.  It  is 
true  it  Is  not  marked  on  its  face  "nonnegoti- 
able," as  required  by  section  7  of  the  act 
That  section  provides  that,  in  case  of  the 
warehouseman's  failure  so  to  mark  a  receipt 
a  holder  of  it  who  purchased  it  for  value 
supposing  It  to  be  negotiable  may,  at  his  op- 
tion, treat  such  as  imposing  upon  the  ware- 
houseman the  same  liabilities  he  would  have 
incurred  had  the  receipt  been  negotiable. 
The  warehouseman,  however,  is  not  a  party 
to  this  action,  and  this  section,  therefore, 
has  no  application  to  the  present  case. 

Section  39  of  the  act  reads  as  follows : 

"Sec.  39.  A  receipt  which  is  not  in  such  form 
that  it  can  be  negotiated  by  delivery  may  be 
transferred  by  the  holder  by  delivery  to  a  pur- 
chaser or  donee. 

"A  nonnegotiable  receipt  cannot  be  negotiated, 
and  the  indorsement  of  such  a  receipt  gives  the 
transferee  no  additional  right" 

As  we  have  already  seen,  the  warehouse 
receipt  is  nonnegotiable,  and  It  is  apparent 
from  the  latter  part  of  the  section  Just  quoted 
that  even  if  the  receipt  had  been  Indorsed 
to  the  defendants,  they  would  not  have  ac- 
quired any  greater  rights  than  the  transfer- 
or. As  stated  in  Citizens'  Bank  v.  Arkansas 
Compress  .&  Warehouse  Co.,  supra,  a  thief 
.who  finds  a  compress  receipt  can  give  no 
more  title  to  a  purchaser  from  him  than  he 
could  to  property  which  he  had  found  or 
stolen 

[3]  It  is  also  contended  by  counsel  for  the 
defendants  that  a  long  and  well  established 
usage  of  trade  at  Hope  made  the  receipt  ne- 
gotiable and  transferable  by  delivery,  and 
that  the  delivery  thereof  to  the  defendants, 
who  were  Innocent  purchasers  for  value,  car- 
ried the  title  and  right  to  the  possession  of 
the  bale  of  cotton.    It  was  proved  by  the  de- 
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fendants  that  it  bad  been  tbe  custom  for 
many  years  at  Hope  for  cotton  buyers,  farm- 
ers, and  merchants  to  treat  and  consider 
that  a  cotton  ticket  or  warehouse  receipt 
would  pass  title  to  the  cotton  and  the  right 
to  the  possession  of  It  by  tbe  deliver;  of  the 
receipt  from  one  person  to  another.  Such  a 
custom,  however,  could  hare  no  effect  to  set 
aside  the  statute,  .where  the  latter  is  designed 
to  prohibit  such  a  mode  of  transfer.  As 
we  have  just  seen,  the  receipt  was  a  nonne- 
gotlable  one,  and,  under  tbe  terms  of  tbe 
statute,  the  transferee  acquired  no  greater 
rights  than  the  transferor.  The  defendants 
cannot  set  up  a  custom  which  would  be  In 
violation  of  the  express  terms  of  the  statute, 
and  in  that  way  abrogate  the  statute.  Citi- 
zens' Bank  r.  Ark.  Compress  &  Warehouse 
Co.,  supra. 

In  a  case  note  to  17  Ann.  Cas.  at  page  672, 
it  is  said  that  it  Is  generally  held  that  a  stat- 
ute making  warehouse  receipts  negotiable  by 
Indorsement  does  not  prohibit  their  transfer 
by  delivery,  and  that  title  to  the  property 
represented  thereby  will  pass  If  the  delivery 
Is  made  with  that  Intent.  It  Is  further  stat- 
ed that  a  transfer  without  indorsement  will 
merely  transfer  the  title  of  the  transferor 
and  will  not  afford  the  transferee  the  greater 
rights  which  are  granted  under  the  statute; 
and  several  cases  are  cited  in  support  of  the 
statement. 

It  follows  that  the  trial  court  was  right  In 
directing  a  verdict  for  tbe  plaintiff,  and  the 
Judgment  .will  be  affirmed. 


(138  Ark.  106) 

J.  R.  WATKINS  MEDICAL  CO.  v.  HOGUE 
et  aL    (No.  163.) 

(Supreme  Court  of  Arkansas.    March  24,  1919.) 

1.  Sales  <S=>7— Distinguished  from  Aginot. 

A  contract  under  which  defendant  was  to 
sell  medicines  and  extracts  manufactured  by 
plaintiff  held  to  create  relation  of  vendor  and 
vendee,  and  not  that  of  principal  and  agent. 

2.  Principal  and  Surety  «=156— Answer— 
Contract— Abandonment. 

In  action  against  principal  and  sureties  on 
a  contract  for  selling  goods  of  plaintiff,  allega- 
tions of  answer  to  effect  that  relation  was  that 
of  principal  and  agent  held  insufficient  to  jus- 
tify conclusion  that  parties  by  their  conduct  had 
abandoned  their  original  contract^  relieving 
sureties. 

Appeal  from  Circuit  Court,  Saline  County; 
W.  H.  Evans,  Judge. 

Action  by  the  X  R.  Watkins  Medical  Com- 
pany against  Jinks  S.  Eogue  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.  Reversed  and  rendered. 

This  action  was  brought  by  the  appellant 
against  the  appellees.     The  appellant  Is  a 


Minnesota  -corporation,  duly  authorized  to  do 
business  in  the  state  of.  Arkansas.  It  alleged 
that  it  entered  into  a  contract  with  Jinks  S. 
Hogue  by  which  it  agreed  to  sell  and  deliver 
to  the  latter,  f.  o.  b.  cars,  at  any  of  Its  reg- 
ular places  of  shipment,  certain  goods,  ex- 
tracts, and  other  articles  manufactured  and 
sold  by  it,  at  customary  wholesale  prices-  be- 
tween January  28,  1915,  and  March  1,  .1916; 
that  Hogue  agreed  to  pay  for  the  goods  so 
purchased,  as  specified  In  the  terms  of  the 
written  contract,  and  at  the  expiration  of  tbe 
period  named  therein  to  pay  the  entire  sum 
remaining  unpaid;  that  A.  B.  Cos  and  J.  L. 
Smith,  in  consideration  of  $1  paid  by  tbe 
company  and  the  execution  of  the  contract, 
as  sureties  Jointly  and  severally  promised  and 
guaranteed  the  full  and  complete  payment 
for  the  said  goods  according  to  the  terms  of 
the  contract ;  that  there  was  due  and  unpaid 
by  Hogue  the  sum  of  $731.26,  for  which  It 
prayed  judgment  The  complaint  was  duly 
verified. 

The  appellant'  attached  the  copy  of  the 
contract,  as  an  exhibit  to  Its  complaint, 
-which  Is  as  follows : 

"This  agreement,  made  at  Winona,-  Minn.,  U. 
S.  A.,  this  29th  day  of  January,  A.  D.  1915, 
between  the  J.  R.  Watkins  Medical  Company, 
a'  Minnesota  corporation,  hereinafter  called  the 
company,'  patty  of  the  first  part,  and  Jinks  8. 
Hogue,  of  Bauxite,  Ark^,  party  of  the  second 
part,  Witnesseth  that  for  and  in  consideration  of 
the .  promises  and  agreements  hereinafter  con- 
tained, to  be  kept  and  performed  by  the  party 
of  the  second  part,  the  company  promises  and 
agreeB  to  sell  and  deliver  to  the  party  of  the 
second  part,  free  on  board  cars  at  Winona. 
Minn.,  or  at  its  optiori,  at  any  of  its' regular 
places  of  shipment,  any  and  all  medicines,  ex- 
tracts, and  other  articles  manufactured  or  sold, 
or  which  may  hereafter  be  manufactured  or  sold 
by  it,  unless  prevented  by  fire,  insurrection,  in- 
vasion, strikes,  or  other  cause,  at  the  usual  and 
customary  wholesale  prices,  as  the  party  of  the 
second  part  may  reasonably  require  for  sale 
by  him  from  time  to  time  from  the  date  hereof 
until  the  1st  day  of  March,  1916,  as  hereinafter 
provided,  in  the  following  described  territory, 
excepting  the  incorporated  municipalities  there- 
in located,  to  wit:  In  the  state  of  Arkansas, 
the  part  of  Saline  county  lying  southeast  of  the 
military  road,  including  the  townships  of  Fair- 
play  and  Liberty. 

"In  consideration  of  the  sale  and  delivery  to 
him  f.  o.  b.  cars  at  Winona,  Minn.,  or  other 
regular  shipping  point  as  above  mentioned,  by 
said  company,  of  the  medicines,  extracts,  and 
Other  articles  manufactured  or  sold  by  it,  in 
such  reasonable  quantities  as  he  may  require 
for  sale  in  said  territory  as  herein  provided, 
upon  the  terms  herein  expressed,  the  party  of 
the  second  part  promises  and  agrees,  as  soon 
as  practicable  after  said  medicines,  extracts, 
and  other  articles  are  received,  to  make  a 
thorough  and  personal  canvass  of  said  territory 
at  least  three  times  a  year,  at  his  own  cost  and 
expense  and  to  provide  a  good  team  and  prop- 
er wagon  and  outfit  therefor,  and  to  sell  said 
medicines,   extracts,   and  other  articles,   or  so 
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much  thereof  as  possible,  and  at  all  times  dur- 
ing said  term  said  party  of  the  second  part 
agree*  to  keep  a  complete  record  of  all  goods 
disposed  of  by  him  and  on  hand,  and  to  make 
to  said  company  complete,  regular,  weekly  writ- 
ten reports  of  all  sales  and  collections,  and 
also  report  the  goods  on  hand  and  outstanding 
accounts  when  requested  by  said  company  so' to 
do. 

"And  the  party  of  the  second  part  promises 
and  agrees  to  pay  to  said  company)  at  Winona, 
Minn.,  the  wholesale  prices  aforesaid  for  the 
medicines,  extracts,  and  other  articles  sold  to 
him  from  time  to  time  as  herein  provided,  and 
die  prepaid  freight  and  express  thereon,  if  any, 
during  said  term,  at  the  time  and  in  the  man- 
ner and  in  accordance  with  the  provisions  of  the 
weekly  report  blanks  of  said  company  to  be 
furnished  to  the  party  of  the  second  part,  and 
at  the  termination  of  this  agreement  to  pay  the 
whole  amount  therefor  then  remaining  unpaid; 
or  in  cash,  within  ten  days  from  date  of  in- 
voice, with  the  understanding  that  said  company 
will  allow  a  discount  of  3  per  cent  from  said 
wholesale  prices  on  cash  payments,  provided 
full  payment  for  all  goods  previously  furnished 
shall  then  have  been  made ;  but  such  payments, 
or  any  of  them,  may  be  extended  by  the  said 
company  without  notice  to  the  sureties  herein 
and  without  prejudice  to  the  rights  or  inter- 
ests of  said  company,  and  if  the  party  of  the 
second  part  shall  not  pay  cash  for  said  medi- 
cines, extracts,  and  other  articles  so  sold  and  de- 
livered to  him,  and  if  the  payments  at  the  time 
and  in  the  manner  and  in  accordance  with  said 
weekly  report  blanks,  as  aforesaid,  are  insuffi- 
cient to  pay  therefor,  said  company  may,  in 
its  discretion,  thereafter  either  limit  the  sales 
herein  agreed  to  be  made,  or  discontinue  th« 
same  until  such  indebtedness  is  paid  or  reduced 
as  said  company  may  require ;  and  at  the  termi- 
nation of  this  agreement  the  party  of  the  sec- 
ond part  agrees  to  return  by  prepaid  freight  to 
said  company  at  Winona,  Minn.,  or  other  point 
at  which  the  same  were  delivered,  in  as  good 
condition  as  when  delivered  to  him  t  o.  b.  cars, 
all  of  the  said  medicines,  extracts,  and  other 
goods  undisposed  of  by  him,  and  the  company 
agrees  to  receive  such  medicines  and  other  goods, 
if  the  same  are  in  such  condition  when  receiv- 
ed at  Winona,  Minn.,  or  other  point  at  which 
they  were  delivered  to  the  party  of  the  second 
part  f.  o.  b.  cars,  and  pay  or  credit  the  party  of 
the  second  part  therefor  at  the  same  prices  at 
which  the  same  were  sold  and  delivered  to 
him,  and,  if  not  in  such  condition  when  so  re- 
ceived, the  company  shall  make  a  reasonable 
charge  for  putting  them  in  such  condition,  U 
that  can  reasonably  be  done,  and  deduct  the 
same  from  the  amount  of  the  goods  so  returned, 
and  pay  or  credit  the  party  of  the  second  part 
with  the  balance  thereof,  but  no  medicines,  ex- 
tracts, or  other  goods  left  by  said  second  party' 
with  his  customers,  on  time  or  trial,  not  paid 
for  by  them,  or  by  them  partially  used  and  then 
returned  to  him,  shall  be  returned  to  said  com- 
pany, or  be  paid  for  by  it  or  credited  to  the 
account  of  said  party  of  the  second  part. 

"And  it  is  mutually  agreed  between  the  par- 
ties hereto  that  the  party  of  the  second  part 
shall  pay  all  transportation  charges  of  goods  he 
so  purchases  and  all  expenses  and  obligations 
incurred  in  connection  with  the  canvass  of  said 
territory  and  the- sale  of  the  goods  therein,  and 


shall  have  no  power  or  authority  to  Incur  any 
debt,  obligation,  or  liability  of  any  kind  what- 
soever in  the  name  of  or  for  or  on  account  of 
said  company,  and  that  said  company  shall  in 
no  way  contribute  to  the  expense,  of,  nor  share 
in  the  profits  or  losses  on  the  sales  of  said  goods 
by  said  second  party,  nor  have  any  interest  in 
the  accounts  due  for  goods  sold'  by  the  said  sec- 
ond party,  and  no  printed,  advertising,  or  oth- 
er matter  of  said  company  sent  to  or  distribut- 
ed by  said  second  party  shall  be  construed  to 
Chang*  or  modify  the  terms  of  this  agreement, 
and  that  this  is  the  complete,  entire,  and  only 
agreement  between  the  said  parties,  and  that  it 
shall  pot  be  varied,  changed,  or  modified  in  any 
respect  except  in  writing  executed  by  the  par- 
ties hereto.  And  it  is  further  mutually  agreed 
that  either  of  the  parties  hereto  may  terminate 
this  agreement  at  any  time  by  giving  the  other 
party  notice  thereof  in  writing  by  mail  and 
any  sum  then  owing  from  said  second  party  to 
said  company  shall  thereupon  be  and  become 
immediately  due  and  payable." 

The  appellees  answered,  and  admitted  the 
execution  of  the  contract,  and  admitted  that 
the  amount  claimed  was  ft  true  and  correct 
statement  of  the  account,  but  denied  that  the 
goods  were  sold  to  Eogue.  They  set  up  that 
the  goods  under  the  contract  were  furnished 
to  Hogue  as  agent  of  the  plaintiff  company, 
and  that  same  were  to  be  sold  and  accounted 
for  by  Hogue,  as  agent;  that  Immediately 
after  the  contract  was  executed  the  plain- 
tiff company  abandoned  the  idea,  if  It  ever 
entertained  such,  that  the  contract  created 
the  relation  of  vendor  and  vendee  between  It 
and  Hogue,  and  by  Its  conduct  In  carrying 
out  the  contract,  as  well  as  by  the  contract 
itself,  the  plaintiff  company  became  the  prin- 
cipal and  Hogue  its  agent.  The  answer  then 
specified  the  terms  of  the  contract  upon 
which  the  defendants  rely  as  creating  the 
relation  of  principal  and  agent,  and  also  set 
up  that  the  plaintiff  company  had  terminated 
the  contract  after  Hogue,  acting  under  the 
directions  of  the  company,  had  sold  large 
amounts  of  goods  on  credit  for  which  he 
was  not  responsible;  that  the  contract  was 
entered  into  with  the  fraudulent  intent  to 
induce  Hogue  to  place  on  credit  and  on  trial 
as  great  an  amount  of  goods  as  possible  and 
then  terminate  the  contract  and  compel  the 
sureties  to  pay  for  the  goods;  that  the  con- 
tract was  terminated  by  the  plaintiff  com- 
pany at  that  season  of  the  year  when  col- 
lections could  have  been  made;  and  that 
Hogue  had  no  opportunity  to  continue  the 
business  and  make  the  collections.  The  an* 
swer  was  not  verified. 

At  the  trial,  before  any  evidence  was  tak- 
en, the  plaintiff  company  filed  a  motion  for 
judgment  on  the  pleadings;  which  motion 
was  overruled,  and  the  plaintiff  company 
saved  Its  proper  exceptions. 

Testimony  was  then  introduced  by  the 
plaintiff  and  the  defendants.  At  the  conclu- 
sion of  the  testimony  the  plaintiff  requested 
the  court  to  instruct  the  Jury  to  return  a 
verdict  in  its  favor,  which  the  court  refused. 
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The  verdict  and  Judgment  were  In  favor  of 
the  defendants,  and  this  appeal  followed. 

J.  8.  Utley,  of  Benton,  and  Tawney,  Smith 
ft  Tawney,  of  Winona,  Minn.,  for  appellant. 

Mehaffy,  Held,  Donham  &  Mehaffy,  of  lit- 
tle Rock,  and  X  O.  Ross,  of  Malvern,  for  ap- 
pellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  contract  sued  on  herein  Is  very 
similar  In  much  of  Its  language  to  the  con- 
tract sued  on  and  set  forth  In  Clark  v.  J.  R. 
Watklns  Medical  Co.,  115  Ark.  166,  170-174, 
171  S.  W.  136.  But  It  also  differs  In  some 
very  material  respects  from  the  language  of 
that  contract,  and  there  Is  eliminated  from 
the  contract  In  the  Instant  case  the  language 
which  rendered  the  contract  ambiguous  In 
the  case  of  Clark  v.  J.  R.  Watklns  Medical 
Co.,  supra.  Moreover,  other  language  con- 
tained In  the  contract  here  In  suit,  which 
was  not  In  the  contract  In  the  above  case, 
served  to  differentiate  that  case  from  the 
one  at  bar,  and  renders  the  contract  In  the 
present  case  free  from  ambiguity. 

[1]  The  court  therefore  erred  in  not  con- 
struing the  contract  as  one  which  created  the 
relation  of  vendor  and  vendee.  There  Is  no 
language  in  the  contract  which  would  war- 
rant the  court  In  submitting  this  as  an  Is- 
sue of  fact  to  the  Jury.  The  contract  being 
one  which  in  plain  terms  created  the  rela- 
tion of  vendor  and  vendee,,  the  court  should 
have  so  declared  as  a  matter  of  law.  The 
case  Is  ruled  on  this  point  by  the  cases  of 
W.  T.  Rawlelgh  Medical  Co.  v.  Holcomb,  126 
Ark.  597,  191  S.  W.  215,  and  Lange  Medical 
Co.  v.  Johnson,  131  Ark.  15,  197  S.  W.  1168. 

[2]  Nor  do  we  find  that  the  allegations  of 
the  answer  are  sufficient  to  Justify  the  con- 
clusion that  the  parties  to  the  contract,  by 
their  conduct,  had  abandoned  the  same,  and 
entered  upon  a  new  and  different  contract 
which  would  relieve  the  appellee  and  his 
sureties  from  liability  on  the  contract  sued 
on.  See  Hughes  et  al.  v.  W.  T.  Rawlelgh 
Medical  Co.,  208  S.  W.  295. 

It  follows  that  the  court  erred  upon  the 
pleadings  in  not  granting  appellant's  prayer 
for  a  directed  verdict  In  its  favor. 

The  Judgment  is.  therefore  reversed,  and 
Judgment  will  be  entered  here  for  the  ap- 
pellant in  the  sum  of  $781.26,  as  prayed  for 
In  its  complaint 


(141  Tenn.  3«2)        >   • 

RUGG  V.  STATE. 

(Supreme  Court  of  Tennessee.     March  22, 
1919.) 

1.  INDICTMENT     AND     INFORMATION     «=>59  — 

Misdemeanors— Description  or  Offense. 
In    indictments   lot    misdemeanors,   a   sub- 
stantial description  of  the  offense  is  required  to 


reasonably  identify  the  offense  for  which  the  de- 
fendant is  being  prosecuted. 

2.  Weights  and  Measures  cj=»12— Criminal 

Prosecution— Sufficiency  or  Indictment. 
Indictment  for  selling,  offering,  and  expos- 
ing for  sale  a  commodity  by  measure  numeri- 
cally less  than  the  quantity  represented,  in  vio- 
lation of  Pub.  Acts  1913  (1st  Ex.  Sess.)  c  85, 
not  stating  the  names  of  the  person  or  persons 
to  whom  the  alleged  sales  or  offers  to  sell  were 
made,  held  insufficient. 

3.  Electricity  «$=>20%,  New,  voL  7A  Key- 
No.  Series— Use  or  False  Meter— Sutji- 
oienot  or  Indictment. 

An  indictment  for  using  false  meter  in  sup- 
plying town  with  electrical  current  in  violation 
of  Thomp.  Shan.  Code,  |  6734,  which  falls  to 
state  that  such  use  was  with  intent  to  defraud, 
**  insufficient;  such  intent  being  the  gravamen 
of  the  offense. 

4.  Electricity  «=»20%,  New,  vol.  7A  Key- 
No.  Series—  Interference  with  Testing  or 
Meter— Sufficiency  or  Indictment. 

Indictment  charging  interference  by  defend- 
ant with  the  sealing  and  testing  of  electric  me- 
ters by  deputy  and  assistant  state  sealer  of 
weights  and  measures,  in  violation  of  Pub.  Acts 
1913  (1st  Ex.  Sess.)  c.  46,  f  9,  held  sufficient 
without  stating  the  location  of  the  meters  al- 
leged to  have  been  changed  or  tampered  with 
by  defendant  and  the  manner  in  which  they  had 
been  changed  or  tampered  with. 

5.  Electricity  «j=»20%,  New,  vol.  7A  Key- 
No.  Series— Tampering  with  Meter— Crim- 
inal Prosecution  —  StrrnoiENcY  or  Evi- 
dence. 

In  a  prosecution  for  tampering  with  or 
changing  electric  meters  before  they  could  be 
tested  by  assistant  state  sealer  of  weights  and 
measures,  in  violation  of  Pub.  Acts  1913  (1st 
Ex.  Sess.)  c.  46,  f  9,  evidence  of  the  assistant 
sealer  and  superintendent  of  weights  and  meas- 
ures that  the  meters  had  been  tampered  with 
or  changed  by  defendant  before  they  could  be 
tested,  where  such  facts  were  not  of  his  own 
knowledge,  bat  merely  from  information,  was 
insufficient  to  sustain  conviction. 

Appeal  from  Criminal  Court,  Trousdale 
County;  J.  N.  Fisher,  Special  Judge. 

E.  W.  Rugg  Was  convicted  of  selling,  offer- 
ing, and  exposing  for  sale  a  commodity  by 
measure  numerically  less  than  quantity  rep- 
resented, of  unlawfully  using  a  false  meas- 
ure for  measuring  a  commodity,  and  for  in- 
terfering with  the  performance  of  duties  by 
the  deputy  sealer  of  weights  and  measures, 
and  he  appeals.    Reversed  and  remanded. 

Wlllard  N.  Smith,  of  HartsviUe,  for  ap- 
pellant. 

Charles  L.  Cornelius,  Asst  Atty.  Gen.,  for 
the  State. 

HALL,  J.  The  defendant  below,  E.  W. 
Rugg,  was  Indicted  In  the  circuit  court  of 
Trousdale  county  at  Its  March  term,  1918, 
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the  Indictment  containing  three  counts.    The 
first  count  is  as  follows: 

"The  grand  jurors  for  the  state  of  Tennessee 
upon  their  oaths  present  that  E.  W.  Rugg  here- 
tofore, on  the  1st  day  of  Starch,  1918,  in  the 
state  and  county  aforesaid,  did  unlawfully  sell 
and  offer  and  expose  for  sale  a  commodity,  viz. 
electric  current  for  lighting  and  other  purposes, 
which  was  by  measure  and  numerical  count  less 
than  the  quantity  he  represented  the  same  to 
be,  against  the  peace  and  dignity  of  the  state." 

The  second  count  reads  as  followa: 

"And  the  grand  jurors  aforesaid  upon  their 
oaths  aforesaid  further  present  that  E.  W. 
Rugg,  on  the  date  aforesaid,  and  in  the  state 
and  county  aforesaid,  did  unlawfully  by  himself 
and  as  servant  and  agent  for  another,  to  wit, 
as  agent  for  Hartsville  Light  ft  Ice  Company, 
a  corporation  supplying  the  town  of  Hartsville, 
Tenn.,  with  electric  current  for  lighting,  and 
other  purposes  use  a  false  measure  or  measur- 
ing device  commonly  called  a  meter,  used  for 
measuring  the  amount  of  electric  current  fur- 
nished a  consumer  of  same,  in  selling  a  com- 
modity, viz.  electric  current  used  for  lighting 
and  other  purposes  in  homes  and  shops  in  said 
town  of  Hartsville,  Tenn.,  for  hire  and  reward 
against  the  peace  and  dignity  of  the  state  of 
Tennessee." 

The  third  count  Is  In  words  as  follows: 

"And  the  grand  jurors  aforesaid  upon  their 
oath  aforesaid  further  present  that  E.  W. 
Rngg,  on  the  date  aforesaid,  in  the  state  and 
county  aforesaid,  did  unlawfully  hinder  and  ob- 
struct and  interfere  with  one  D.  J.  Frazier,  a 
deputy  and  assistant  state  sealer  of  weights  and 
measures,  while  in  the  performance  of  his  offi- 
cial duties,  viz.:  The  said  D.  J.  Frazier,  being 
engaged  in  sealing  and  testing  meters  used  by 
"Householders  and  shopkeepers  in  the  town  of 
Hartsville,  Tenn.,  for  measuring  electric  cur- 
rent being  furnished  in  said  town  by  the  Harts- 
ville Light  ft  Ice  Company,  notified  said  Rugg 
that  he  was  so  engaged  in  said  work  and  to 
refrain  from  changing  or  in  any  way  tampering 
with  any  meters  in  the  said  town  until  the  said 
work  was  complete  in  order  that  the  said  meters 
might  be  tested  as  to  whether  the  same  had 
been  registering  correctly  the  amount  of  current 
being  consumed,  when  the  said  Rugg,  knowing 
that  said  official  was  so  engaged  in  the  discharge 
of  his  said  official  duties,  and  in  order  to  hin- 
der, interfere  with,  and  obstruct  said  official 
in  same,  tampered  with  and  changed  divers  and 
numerous  meters  in  said  town  before  said  offi- 
cial could  test  and  inspect  same,  against  the 
peace  and  dignity  of  the  state." 

The  defendant  made  a  motion  to  quash 
each  of  the  counts  of  said  Indictment.  The 
motion  sought  to  quash  the  first  count  be- 
cause It  failed  to  designate  or  aver  the  names 
of  the  person  or  persons  to  whom  the  sale 
or  sales,  or  offers  of  sale,  of  electric  current, 
which  was,  by  measure,  less  than  the  quan- 
tity he  represented  the  same  to  be. 

The  motion  challenged  the  sufficiency  of 
the  second  count  upon  the  ground  that  it  fail- 
ed to  aver  that  the  defendant  knowingly, 
and  with  the  intent  to  defraud,  used  a  false 


measure  or  measuring  device  for  measuring 
the  quantity  of  electric  current  sold  by  him. 

The  motion  challenged  the  sufficiency  of 
the  third  count,  because  It  failed  to  specify 
the  meters  alleged  to  have  been  changed  or 
tampered  with  by  the  defendant,  or  their  lo- 
cation, and  also  failed  to  aver  in  what  man- 
ner or  how  said  meters  were  tampered  with 
and  changed. 

The  motion  to  quash  was  overruled  by  the 
trial  judge.  Whereupon  the  defendant  de- 
murred to  said  Indictment,  assigning  five 
grounds,  all  presenting  the  same  question, 
however,  and  that  is:  Does  the  statute  upon 
which  the  first  count  Is  predicated  apply  to 
the  sale,  or  exposing  to  sale,  of  electric  cur- 
rent as  a  commodity  measured  by  a  device 
known  as  a  meter? 

The  trial  court  was  of  the  opinion  that  It 
did,  and  overruled  the  demurrer.  Thereup- 
on the  defendant  pleaded  not  guilty  to  said 
indictment,  and  was  tried  before  a  jury  at 
the  August  term  of  said  court,  1918,  when 
a  verdict  was  returned  finding  him  guilty 
upon  each  of  the  counts  of  the  Indictment. 
His  motion  for  a  new  trial  having  been  over- 
ruled, be  has  appealed  to  this  court,  and  has 
assigned  errors. 

The  first  assignment  of  error  relates  to  the 
ground  of  the  motion  to  quash  the  first  count 
of  the  Indictment  It  Is  insisted  by  the  de- 
fendant that  this  count  should  have  been 
quashed,  because  the  indictment  fails  to  aver 
the  names  of  the  person  or  persons  to  whom 
the  alleged  sale  or  sales,  or  the  offers  to  sell, 
were  made ;  it  being  insisted  that  this  aver- 
ment was  essential  to  a  proper  description 
of  the  offense,  and  to  give  the  defendant  rea- 
sonable notice  of  the  offense  which,  he  was 
called  on  to  defend  himself,  and  to  enable 
him  to  property  make  his  defense. 

The  first  count  of  said  indictment  Is  pred- 
icated upon  chapter  35  of  the  Public  Acts  of 
the  General  Assembly  of  1913  (1st  Ex.  Sess.) 
which  Is  an  act  to  prevent  frauds  in  the 
weight,  measure,  or  numerical  count  of  ar- 
ticles sold  or  offered  for  sale  in  the  state, 
and  making  the  violation  of  said  act  a  mis- 
demeanor. The  first  section  of  said  act  reads 
as  follows: 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  Tennessee,  that  any  per- 
son who,  by  himself  or  by  his  servant  or  agent, 
shall  sell,  offer,  or  expose  for  sale  any  quantity 
of  any  commodity  which  is  by  weight,  measure, 
or  numerical  count  less  than  the  quantity  which 
he  represents  same  to  be,  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction,  shall  be  fin- 
ed not  less  than  $10  nor  more  than  $50  for  the 
first  offense,  and  for  subsequent  offenses  not  less 
than  $50  nor  more  than  $100,  or  shall  be  im- 
prisoned in  the  county  jail  not  more  than 
ninety  days,  or  both  such  fine  and  imprison- 
ment: Provided,  that  the  state  superintendent 
of  weights  and  measures  and  the  state  sealer 
of  weights  and  measures  shall  jointly  fix  and 
determine  reasonable  variations  for  all  classes 
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of  commodities;'  and  no  penalties  for  violation 
of  this  act  shall  be  imposed  when  the  variation 
in  weight,  measure,  or  numerical  count  .does  not 
exceed  the  reasonable  variation  so  fixed:  Pro- 
vided, further,  that  the  said  state  superintend- 
ent and  state  sealer  shall  give  the  reasonable 
variations  so  established  all  possible  publicity 
through  the  public  press  and  through  bulletins 
of  their  offices." 

Section  2  reads: 

"Sec.  2.  Be  it  farther  enacted,  that  the  grand 
juries  of  the  seveval  «otmties  of  the  state  shall 
have  inquisitorial  power  over  said  offenses,  and 
the  judges  of  the  several  criminal  courts  and 
circuit  courts  having  criminal  jurisdiction  shall 
especially  charge  this  law  to  the  grand  juries  of 
the  several  counties  of  the  state." 

[1]  In  indictments  for  misdemeanors  a  sub- 
stantial description  of  the  offense  Is  required 
to  reasonably  identify  the  offense  for  whicb 
the  defendant  is  being  prosecuted.  This  Is 
necessary  in  order' that  he  may  know  where- 
of he  Is  accused  and  may  prepare  his  de- 
fense, and  in  the  event  of  a  subsequent  pros- 
ecution that  It  may  be  made  to  appear  wheth- 
er he  is  being  prosecuted  twice  for  the  same 
offense.  Bllbro  '  v. '  State,  7  Humph.  534  ; 
State  v.  Pennington,  3  Head,  119;  State  v. 
Woodson,  5  Humph.  56. 
'  In  the  case  of  State  v.  Woodson,  last  cited 
above,  the  defendant  was  indicted  for  keep- 
ing "certain  false  weights  for  weighing  Iron, 
goods,  wares,  and  merchandise  by  him  sold  in 
the  way  of  his  trade."  The  Indictment 
charged: 

That  the  defendant,  "well  knowing  said 
weights  to  be  false,  did  willfully,  falsely,  and 
fraudulently  sell  to  divers  persons  Iron,  goods, 
wares,  and  merchandise  which,  by  reason  of 
having  been  weighed  with  said  false  weights, 
were  very  much  deficient  and  short  of  the  true 
and  just  weight" 

To  this  indictment  the  defendant  demurred, 
which  demurrer  was  sustained  by  the  trial 
court  The  state  appealed,  and  this  court, 
speaking  through  Judge  Green,  said: 

"The  indictment  in  this  case  does  not  charge 
that  the  goods  were  sold  to  any  particular  per- 
son, but  states  that  they  were  sold  to  'divers 
persons.'  This  we  think  too  vague  and  indefi- 
nite in  a  criminal  charge.  The  party  ought  to 
be  notified  by  the  indictment  of  the  transac- 
tion in  relation  to  which  he  is  called  on  to  de- 
fend himself.'' 

[21  We  think  the  first  count  of  the  Indict- 
ment in  the  case  under  consideration  la  sub- 
ject to  the  same' criticism.  It  does  not  con- 
tain a  sufficient  description  of  the  offense  to 
enable  the  defendant  to,  make  bis  defense, 
and  to  protect  him  against  a  subsequent  pros- 
ecution growing  out  of  the  same  transaction. 
It  results,  therefore,  that  we  think  the  mo- 
tion to  quash  the  first  -count  was  well 
grounded. 


The  second  count  of  the  Indictment  1b  pred- 
icated upon  section  6734  of  Thompson's  Shan- 
non's Cade,  which  reads  as  follows: 

"If  any  person,  with  intent  to  defraud,  have 
in  his  possession,  or  use,  any  false  balance, 
weight,  or  measure  in  any  business,  trade,  or 
transaction,  it  shall  be  a  misdemeanor." 

It  Is  Insisted  by  the  defendant  in  his  mo- 
tion to  quash  that  this  count  of  the  Indict- 
ment is  fatally  defective,  because  It  fails  to 
aver  that  the  false  measuring  device  was 
used  with  the  Intent  to  defraud. 

[3]  We  think  the  words  In  the  statute 
"with.  Intent  to  defraud"  are  material,  and 
constitute  the  gravamen  of  the  offense,  and 
that  their  averment  was  necessary  to  make 
said  count  valid. 

In  Wharton  on  Criminal  P.  &  P.  f  220,  It 
Is  ssM: 

"Where -.a  statute  prescribes  or  implies  the 
form  of  the  indictment,  it  is  usually  sufficient 
to  describe  the  offense  in  the  words  of  the  stat- 
ute, and  for  this  purpose  it  is  essential  that 
these  words  should  be  used.  In  such  cases  the 
defendant  must  be  specially  brought  within  all 
of  the  material  words  of  the  statute,  and  noth- 
ing can  be  taken  by  intendment." 

In  Bishop's  New  Criminal  Procedure,  ToL 
1,  sec.  611,  subsec.  2;  sec.  612,  subsecs.  1,  2, 
and  3,  It  Is  said: 

"Where  the  offense  is  statutory,  the  indict- 
ment should  follow  the  statute.'.  To  the  extent 
that  the  statute  defines  the  offense,  not  less  is 
admissible.  The  indictment  must  Charge  the  de- 
fendant with  all  of  the  acts  within  the  statu- 
tory definition." 

This  same  rule  is  announced  In  Harrison 
v.  State,  2  Cold.  234;  State  v.  Ladd,  2  Swan, 
226;  Morrow  v.  State,  10  Humph.  120; 
Whiteside  v.  State,  4  Cold.  182. 

It  results,  therefore,  that  we  tiling  the 
motion  to  quash  the  second  count  should 
have  been  sustained. 

This  brings  us  to  a  consideration  of  the 
third  count  This  count  is  predicated  on  the 
provisions  of  section  9  of  chapter  46  of  the 
Public  Acts  of  1913  (1st  Ex.  Seas.),  provid- 
ing a  system  of  standard  weights  and  meas- 
ures in  tbe  state.  Said  section  reads  as  fol- 
lows: 

"Be  it  further  enacted,  that  any  person  who 
shall  hinder,  obstruct  or  interfere  in  any  way 
with  the  state  superintendent,  state  sealer,  any 
deputy  or  assistant. state  sealer,  or  any  county 
or  city  sealer  while  in  the  performance  of  his 
official  duties,  or  who  shall  fail  to  produce,  upon 
demand  by  any  authorized  sealer  or  inspector 
of  weights  and  measures,  any  weights,  measnres, 
balances,  weighing  devices,  or  measuring  devices 
in  or  upon  his  premises,  place  of  business,  or  in 
his  possession  for  use  in  manufacture  or  trade, 
shall  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  subject  to  a 
fine  of  not  lesB  than  $10  nor  more  than  $50, 
or  to  imprisonment  for  not  more  than  ninety 
days,  or  to  both  such  fine  and  imprisonment.'' 
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It  was  Insisted  that  the  third  count  was 
fatally  defective  because  it  failed  to  state 
the  location  of  the  meters  alleged  to  have 
been  changed  or  tampered  with  by  the  de- 
fendant, and  the  manner  in  which  they  had 
been  changed  or  tampered  with. 

[4]  We  do  not  think  the  omissions  com- 
plained of  in  the  motion  to  quash  said  count 
rendered  it  fatally  defective.  To  require 
the  state  to  designate  in  the  indictment  the 
meters  changed  or  tampered  with,  and  their 
exact  location,  would,  we  think,  be  placing 
an  unreasonable  burden  upon  the  state.  It 
must  be  presumed  that  the  defendant  knew 
the  location  of  each  meter  under  his  supervi- 
sion and  control.  The  indictment  averred 
that  he  tampered  with  and  changed  a  num- 
ber of  them  before  D.  J.  Frazler,  the  assistant 
state  sealer  of  weights  and  measures,  could 
Inspect  and  test  them.  We  think  this  consti- 
tuted reasonable  notice  to  the  defendant  of 
the  offense  with  which  he  was  charged,  and 
conveyed  to  him  sufficient  information  to 
enable  him  to  make  his  defense.  It  put  him 
In  a  position  to  rebut  the  charge  that  any 
of  said  meters  had  been  tampered  with  or 
changed.  The  gravamen  of  the  offense  pre- 
scribed by  the  statute  is  the  interference  "In 
any  way  with  the  state  superintendent,  state 
sealer,  any  deputy  or  assistant  state  sealer, 
or  any  county  or  city  sealer  while  in  the  per- 
formance of  his  official  duties."  The  indict- 
ment charged  that  the  defendant  did  Inter- 
fere'with  said  officer  by  tampering  with  and 
changing  a  number  of  the  meters  under  bis 
supervision  before  the  same  could  be  inspect- 
ed and  tested  by  said  officer.  We  think  this 
was  sufficient. 

It  is  next  insisted  by  the  defendant  that 
there  is  no  evidence  to  support  the  verdict 
of  the  jury  upon  this  count  of  the  Indictment. 

[5]  We  think  this  contention  is  well  taken. 
The  record  falls  to  disclose  any  evidence 
tending  to  show  that  the  defendant  tampered 
with  or  changed  any  of  the  meters  before 
they  could  be  tested  by  the  assistant  state 
sealer  of  weights  and  measures.  Mr.  Fra- 
iler, the  assistant  sealer  and  superintendent 
of  weights  and  measures,  who  testified  on 
behalf  of  the  state,  did  not  undertake  to 
state  of  his  own  knowledge  that  any  of  said 
meters  had  been  tampered  with  or  changed  by 
the  defendant  before  they  could  be  tested. 
He  only  claimed  to  have  Information  that 
such  was  the  case.  No  witness  was  Introduc- 
ed to  show  that  the  defendant  bad  tampered 
with  or  changed  any  of  said  meters  In  ad- 
vance of  their  being  tested  by  the  assistant 
sealer  of  weights  and  measures,  or  that  said 
officer  was  in  any  other  way  hindered  or  in- 
terfered with  In  the  making  of  tests. 

We  are  of  the  opinion  that  the  trial  Judge 
committed  error  in  not  quashing  the  two 
first  counts  of  the  indictment,  and  that  he 


committed  further  error  In  not  granting  the 
defendant  *  new,  trial  on  the  third  count  of 
the  Indictment,  because  there  was  no  evi- 
dence to  support  that  count 

It  results,   therefore,   that  the  Judgment 
will  be  reversed,  and  the  cause  Is  remanded. 


(141  Tann.  MS) 
WEST    CONST.    00.    v.    SEABOARD    AIR 
LINE  RY.  CO. 

(Supreme  Court  of  Tennessee.    Jan.  20,  1919.) 

1.  Carriers  «r=>135— Carriage  or  Freight— 
Injury— Damages— Ovebhead  Expenses. 

In  an  action  against  a  carrier  for  damage 
to  an  asphalt  plant  transported  by  it  and  wreck- 
ed in  transit,  no  recovery  could  be  had  for  over* 
head  expenses  doe  to  the  enforced  idleness  of 
plaintiff's  workmen,  such  item  of  damages  not 
being  in  contemplation  of  the  parties. 

2.  Carbtebs  <S=»136— Action  fob  Damage  to 
Goods— Interest  on  Amount  or  Recovery. 

In  an  action  against  a  carrier  for  damages 
to  an  asphalt  plant  in  transit,  it  was  within  the 
discretion  of  the  chancellor  to  allow  interest  on 
cost  of  repairs  paid  by  complainant,  recovery  of 
which  was  sought  from  carrier. 

3.  Carriers  ,«cs>35— Carriage  or  FaBiero— 
Contract  as  to  Bate—  Validity. 

Where  a  railroad  company  inspects  and 
classifies  as  pitch  material  which  is  claimed 'to 
be  asphaltum,  and  enters  into  a  contract  with  a 
shipper  to  transport  it  for  a  given  sum,  the 
contract  is  binding,  notwithstanding  that  the 
rate  charged  is  less  than  the  authorized  tariff 
rate,  in  the  absence  of  a  showing  of  mistake. 

4.  Carriers    <S=>192— Carriage    or   Goods- 
Contract  fob  Transportation— Waiver. 

Where  a  shipper  under  protest  pays  a  higher 
rate  than  called  for  by  the  contract  under  which 
material  is  shipped,  in  order  to  obtain  the  ma- 
terial which  he  needed,  such  payment  is  not  a 
waiver  of  the  contract 

Appeal  from  Chancery  Court,  Hamilton 
County;   W.  B.  Garvin,  Chancellor. 

Action  by  the  West  Construction  Company 
against  the  Seaboard  Air  Line  Railway  Com- 
pany, with  cross-bill  by  defendant.  From  the 
judgment  plaintiff  appeals.  Affirmed  and  re- 
manded. 

Williams  &  Lancaster,  of  Chattanooga,  for 
West  Const  Co. 

Brown,  Spurlock  &  Brown,  of  Chattanooga, 
for  Seaboard  Air  Line  By.  Co. 

McKINNET,  J.  This  is  a  damage  suit. 
The  complainant  delivered  its  asphalt  plant 
to  the  defendant  at  Bartow,  Fla.,  to  be  trans-' 
ported  -to  Chattanooga,  Tenn.  The  car  In 
which  said  plant  was  loaded  was  wrecked  In 
transit  and  the  plant  was  badly  damaged. 

The  damage  was  repaired  at  a  cost  of  $1,- 


4=>7or  other  cna  »ee  mud*  topto  and  KEY-NUMBBK  la  all  Key-Numbered  Digests  sad  Indexes' 


Digitized  .by 


Google 


634 


210  SOUTHWESTERN  REPORTER 


(Tenn. 


358.30,  which  was  paid  by  the  complainant 
The  defendant  declined  to  reimburse  the  com- 
plainant, and  suit  was  brought  to  recover 
same,  with  interest 

On  account  of  this  injury  complainant  was 
deprived  of  the  use  of  said  plant  for  37  days, 
during  which  time  complainant's  force,  used 
in  operating  said  plant  remained  idle,  and 
on  this  account  complainant  also  seeks  to 
recover,  as  damages,  the  sum  of  $1,800,  as 
overhead  expenses. 

The  chancellor  decreed  in  favor  of  the  com- 
plainant for  the  $1,358.30,  with  interest  but 
held  that  the  complainant  was  not  entitled  to 
recover  the  $1,800,  but  did  hold  that  it  was 
entitled  to  recover  the  reasonable  rental  val- 
ue of  said  plant  for  the  37  days  that  it  was 
deprived  of  the  use  of  same,  and  referred 
the  matter  to  the  master  for  the  purpose  of 
having  said  rent  ascertained. 

The  defendant  filed  a  cross-bill,  in  which 
it  undertook  to  recover  $32.97  rent  unpaid 
freight  charges  amounting  to  $713.25,  and 
$13  demurrage,  aggregating  $759.22. 

The  defendant  to  the  cross-bill  answered, 
admitting  the  Indebtedness  set  forth  in  the 
cross-bill,  and  by  way  of  cross-bill  to  the 
cross-bill  set  up  a  claim  of  $40  for  loss  on 
stone  in  transportation,  and  $769.08  over- 
charges made  by  the  defendant  on  pitch 
shipped  over  defendant's  railroad  from  Tam- 
pa to  Bartow. 

The  chancellor  disallowed  the  claim  of  $40, 
but  allowed  the  freight  overcharge  of  $769.08. 

The  item  of  $40  is  not  insisted  on  by  com- 
plainant, and  complainant  only  assigns  one 
error,  which  goes  to  the  action  of  the  chan- 
cellor in  fixing  the  measure  of  special  dam- 
ages. 

The  proof  shows  that  when  this  plant  was 
delivered  to  the  railroad  for  transportation 
at  Bartow,  Fla.,  its  agent  was  notified  that 
the  complainant  had  a  large  contract  in 
Chattanooga  awaiting  execution,  and  that  it 
was  necessary  to  transport  said  plant  with 
all  speed  possible. 

[1]  We  do  not  think  the  item  of  damages, 
as  claimed  by  the  complainant  can  be  sus- 
tained, for  the  reason  that  same  was  not 
within  the  contemplation  of  the  parties.  The 
defendant  was  not  advised  that  the  delay  in 
transporting  this  plant  would  result  in  a  se- 
rious loss  by  virtue  of  said  overhead  ex- 
penses, and  this  assignment  of  error  is  dis- 
allowed. 

[2]  The  first  assignment  of  error  made  by 
the  cross-complainant  is  to  the  action  of  the 
chancellor  in  allowing  interest  on  the  $1,« 
358.30  item.  Complainant  was  not  entitled 
to  interest  as  a  matter  of  law,  but  it  was  dis- 
cretionary with  the  chancellor  as  to  allow- 
ing interest  and  in  this  instance  we  do  not 
think  there  was  any  abuse  of  such  discretion. 

The  second  and  third  assignments  of  error 
go  to  the  action  of  the  chancellor  in  allow- 
ing $768.88  overcharges. 

This  was  not  erroneous.    The  record  dis- 


closes that  the  rate  on  asphaltum  from  Tam- 
pa to  Bartow  was  eight  cents  per  hundred 
pounds  more  than  it  was  on  pitch.  The  ma- 
terial came  from  Pitch  Lake  In  the  Island 
of  Trinidad.  Upon  its  arrival  in  Tampa,  Mr. 
Redmon,  treasurer  6f  the  complainant  com- 
pany, went  to  the  defendant's  manager  of  in- 
spection and  classification,  and  had  him  to 
classify  this  material  and  make  a  rate  on 
same,  and  thereupon,  same  was  classified  and 
billed  as  pitch.  When  this  material  arrived 
in  Bartow,  the  local  agent  of  the  defendant 
railway  company  demanded  eight  cents  per 
hundred  pounds  more  than  the  railway  com- 
pany had  contracted  to  transport  said  mate- 
rial for,  and  complainant  being  badly  In 
need  of  this  material,  paid  this  advanced 
rate,  amounting  to  $768.88,  paying  same,  how- 
ever, under  protest  It  seems  that  the  mat- 
ter was  then  brought  before  the  Railroad 
Commission  in  Florida,  but  there  is  no  valid 
proof  showing  its  finding.  It  appears  that 
the  complainant  did  not  undertake  to  col- 
lect this  sum  from  the  railroad  company. 
Neither  did  the  railroad  company  undertake 
to  collect  from  the  complainant  the  items  for 
Apt  freight  charges,  and  demurrage  amount- 
ing to  $759.22,  the  parties  having,  in  effect 
treated  one  as  an  offset  of  the  other,  and 
neither  of  these  claims  were  attempted  to  be 
enforced  until  this  suit  was  instituted  to  re- 
cover damages  sustained  by  the  complainant 
on  account  of  the  injury  to  its  asphalt  plant 
The  complainant  has  not  shown  clearly 
whether  this  material  was  asphaltum  or 
pitch.  No  proof  was  introduced  by  the  de- 
fendant. It  does  appear,  however,  that  the 
railroad  company,  through  Its  inspector  and 
classifier,  classified  this  material  as  pitch, 
and  entered  into  a  contract  with  complain- 
ant by  which  it  agreed  to  transport  same  to 
Bartow  for  a  given  sum. 

[3,4]  We  think  this  was  a  binding  con- 
tract and  the  only  way  that  the  defendant 
could  avoid  the  binding  effect  of  said  con- 
tract would  be  to  show  that  by  mistake  it 
agreed  to  transport  said  material  for  eight 
cents  per  hundred  pounds  less  than  the  tar- 
iff rate,  and  this  it  has  not  done.  The  fact 
that  the  complainant  paid  this  high  rate  up- 
on the  material  reaching  Bartow  does  not 
change  the  result  since  it  appears  that  the 
complainant  was  very  badly  in  need  of  this 
material,  and  In  order  to  procure  same  paid 
this  excessive  charge,  but  under  protest.  We 
think  the  complainant  pursued  a  wise  course 
In  this  matter,  and  its  action  In  obtaining 
this  material  as  It  did,  so  as  °  to  enable  it 
to  complete  Its  contract  In  Bartow,  was  in 
no  wise  a  waiver  of  Its  right  to  insist  on  the 
contract  and  we  cannot  see  that  the  de- 
fendant's rights  were  in  any  wise  prejudiced 
thereby. 

In  6  Cyc  at  page  498,  It  is  said: 

"If  freight  in  erceai  of  the  amount  contract- 
ed for,  or  a  reasonable  rate,  in  the  absence  of 
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contract,  is  demanded,  either  as  a  condition 
precedent  to  accepting  the  goods  for  transporta- 
tion or  to  their  delivery  at  the  end  of  the  trans- 
poitation,  the  consignor  or  the  consignee,  as  the 
case  may  be,  may  pay  under  protest  and  bring 
action  to  recover  back  the  excess." 

And  again,  in  80  Cyc.  at  page  1308,  ft  is 
said: 

"Where  a  person  unlawfully  demanding  a  pay- 
ment is  in  a  position  to  seize  or  detain  the  goods 
or  other  personal  property  of  a  person  against 
■whom  the  claim  is  made,  without  a  resort  to 
judicial  proceedings  in  which  the  parties  may 
contest  the  validity  of  the  claim,  payment  under 
protest  to  recover  or  retain  the  property  will  be 
considered  as  made  under  compulsion,  and  the 
money  can  be  recovered  back,  at  least  where  a 
failure  to  get  or  retain  immediate  possession 
and  control  of  the  property  would  be  attended 
with  serious  loss  or  great  inconvenience." 

Numerous  authorities  are  cited  in  support 
of  the  two  foregoing  texts.  If,  as  a  matter 
of  fact,  the  defendant  had  contracted  to 
transport  this  material  for  a  lower  rate  than 
that  fixed  by  the  tariff,  it  could  have  very 
easily  shown  that  fact. 

We  find  no  error  In  the  decree  of  the  chan- 
cellor, and  same  is  affirmed,  and  the  cause 
Is  remanded  for  further  proceedings. 


(141  Tenn.  373) 

MENGEL  BOX  CO.  v.  STEVENS,  Secretary 
of  State. 

(Supreme  Court  of  Tennessee.    March  29, 1919.) 

1.  Constitutional,  Law  «=>  137  —  Taxation 
«=»37— Additional  Privilege  Tax  —  FOR- 
eign corporation— impairing  obligation 
of  Contract. 

-  Acts  1909,  c.  604,  requiring  corporations, 
which  had  already  entered  state  and  paid  for 
privilege  of  entering,  to  pay  a  privilege  tax 
measured  by  their  capitalization,  and  to  pay 
difference  between  sum  paid  on  entering  state 
and  amount  required  by  statute,  is  constitu- 
tional. 

2.  Taxation  *=»165— Foreign  Corporations 
—Privilege  Tax. 

Act  1909,  c.  604,  requiring  foreign  corpora- 
tions to  pay  a  privilege  tax  measured  by  their 
capitalization,  applied  to  corporations  that  had 
already  entered  the  state;  the  substance  of  the 
privilege  being  doing  of  business  in  state. 

8.  Statutes  «=219— Construction— Inter- 
pretation bt  Officials. 
While  an  interpretation  of  a  statute  long 
adopted  by  state  officials  will  be  highly  favored 
by  the  court,  it  will  not  be  followed  if  palpably 
wrong. 

Appeal   from   Chancery   Court,   Davidson 
County;   Jno.  Allison,  Chancellor. 

Suit  by  the  Mengel  Box  Company  against 
Ike  B.  Stevens,  Secretary  of  State.    From 


a  'decree  In  favor  of  complainant,  defendant 
appeals.    Reversed,  and  bill  dismissed. 

Frank  M.  Thompson,  Atty.  Gen.,  for  ap- 
pellant. 

Randolph  ft  Randolph,  of  Memphis,  for 
appellee. 

GREEN,  3.  This  suit  was  brought  by  the 
complainant  to  recover  from  the  Secretary 
of  State  a  balance  of  a  privilege  tax  exacted 
by  that  official  and  paid  under  protest 

The  complainant,  on  September  9, 1899,  ap- 
plied to  the  then  Secretary  of  State  for  ad- 
mission to  do  business  In  Tennessee.  The 
complainant  was  a  corporation,  organized 
under  the  laws  of  New  Jersey,  with  a  capital 
stock  of  $1,000,000  on  the  date  mentioned. 
Permission  was  granted  to  the  complainant 
to  enter  Into  this  state,  and  it  complied  with 
all  the  laws  In  force  with  respect  to  the  ad- 
mission of  foreign  corporations,  and  paid  a 
privilege  tax  of  $100,  which  was  required  by 
the  statute  at  that  time  of  all  foreign  cor- 
porations. It  is  a  manufacturing  corpora- 
tion and  has  acquired  considerable  property 
in  this  state. 

By  subsequent  acts  of  the  Legislature,  the 
privilege  tax  on  foreign  corporations  was 
changed  from  a  flat  rate  of  $100,  and  the 
privilege  was  graduated  according  to  the 
capitalization  of  such  corporations.  The 
complainant  has  increased  Its  capital  stock 
several  times,  and  by  the  last  amendment  to 
its  charter  was  capitalized  at  $6,000,000. 

Each  time  the  complainant  has  Increased 
its  capital  stock,  It  has  properly  filed  copy 
of  Its  amended  charter  with  the  Secretary 
of  State  and  has  paid  an  additional  amount 
on  account  of  its  privilege  tax  by  reason  of 
such  Increase  of  its  capital.  The  complain- 
ant and  the  several  Secretaries  of  State  have, 
in  every  Instance,  agreed  on  the  additional 
sum  that  was  to  be  paid,  except  on  the 
occasion  of  the  last  amendment. 

By  chapter  504  of  the  Acts  of  1909,  the 
Legislature,  pursuing  Its  later  policy  of  as- 
sessment, enacted  that  the  coming  into  this 
state  of  any  foreign  corporation  for  the  pur- 
pose of  doing  business  was  declared  to  be  a 
privilege,  and  that  such  foreign  corporation 
should  pay  a  tax  measured  by  the  amount  of 
its  capital  stock.  Corporations  capitalized 
at  $5,000,000  and  over  were  required  to  pay 
$1,500. 

The  complainant  and  the  present  Secre- 
tary of  State  were  not  able  to  agree  on  the 
amount  of  privilege  tax  for  which  the  for- 
mer was  liable,  under  the  last  amendment 
to  its  charter  Increasing  its  capital  stock  to 
$6,000,000,  and,  as  above  stated,  the  com- 
plainant paid  in  the  amount  claimed  by  the 
Secretary  of  State  to  be  due  from  it,  under 
protest,  and  has  brought  this  suit  for  its 
recovery. 

[1]  While,  In  its  previous  dealings  with 
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the  Secretaries  of  State,  the  complainant  has 
recognized  Its  amenability  to  the  state's 
change  of  method  and  rate  of  such  privilege 
taxation,  nevertheless  It  now  presents  the 
whole  question  of  Its  liability  for  any  priv- 
ilege tax  other  than  the  $100  originally  paid 
by  it  It  is  insisted  for  the  complainant 
that,  having  paid  the  sum  of  $100  for  the 
privilege  of  entering  Into  this  state  to  do 
business,  in  1899,  which  was  the  full  tax 
then  required,  it  became  entitled  to  do  busi- 
ness in  Tennessee  thereafter,  without  any 
further  liability  on  this  account.  The  Chan- 
cellor took  this  view  of  the  case,  but  in  so 
doing'  we  think  he  was  in  error. 

This  contention  would  be  more  plausible 
if  the  privilege  was  merely  the  entry  into  the 
state.  That,  however,  would  be  an  idle  and 
worthless  thing.  The  substance  of  the  privi- 
lege is  the  right  of  a  foreign  corporation  to 
do  business  in  Tennessee,  in  the  language  of 
the  statute,  the  coming  into  the  state  "for 
the  purpose  of  doing  business  here." 

By  the  payment  of  the  sum  exacted  of  It 
In  1899,  the  complainant  merely  obtained  li- 
cense to  do  business  In  this  state.  The  state 
was  not  cut  off  from  Imposing  a  higher  li- 
cense or  from  changing  Its  method  of  privi- 
lege or  excise  taxation.  This  is  what  the 
state  has  done.  In  1899  any  foreign  corpo- 
ration could  obtain  a  license  to  do  business 
in  Tennessee  upon  the  payment  of  $100  and 
complying  with  other  requirements  of  the 
law.  In  1909  the  state  required  foreign  cor- 
porations to  pay  a  privilege  tax  measured 
by  their  capitalization.  The  state  was  en- 
titled to  do  this,  and  for  the  privilege  of 
doing  business  In  Tennessee,  since  1909,  a 
foreign  corporation  capitalized  at  $6,000,000 
has  been  required  to  pay  a  tax  of  $1,500. 

The  Secretary  of  State  gave  to  the.  com- 
plainant credit  for  all  sums  paid  by  it  here- 
in, and  exacted  only  the  difference  between 
the  aggregate  paid  and  $1,500.  We  think  the 
complainant  was  clearly  liable  for  this 
amount. 

The  Supreme  Court  of  the  United  States 
has  considered  at  length  In  several  recent 
cases  the  taxation  of  foreign  corporations  by 
the  several  states,  and  we  could  add  nothing 
to  what  has  been  said  by  that  court  In  its 
various  opinions.  The  last  of  these  cases  Is 
Cheney  Bros.  v.  Massachusetts,  246  U.  S. 
147,  38  Sup.  Ct.  295,  62  L.  Ed.  632. 

The  opinion  of  the  court  therein  fully  sus- 
tains what  we  have  previously  said.  See, 
also,  Kansas  City,  M.  &  B.  R.  Co.  v.  Stiles, 
242  U.  S.  Ill,  37  Sup.  Ct  58,  61  L.  Ed.  176 ; 
St.  Louis  Southwestern  R.  Co.  v.  Arkansas, 
235  U.  S.  350,  35  Sup.  Ct  99,  59  L.  Ed.  265; 
Baltic  Min.  Co.  v.  Massachusetts,  231  U.  S. 
68,  34  Sup.  Ct.  15,  58  I*  Ed.  127. 

[2]  In  reply  to  complainant's  argument 
that  the  act  of  1909  Is  prospective  and  did 
not  relate  to  corporations  that  had  already 


entered  into  the  state,  we  repeat  that  the 
substance  of  the  privilege  here  is  the  doing 
of  business  In  the  state.  A  foreign  corpo- 
ration, previously  admitted,  that  continued 
to  do  business  in  the  state  subsequent  to 
1909,  became  liable  to  the  tax  prescribed  in 
the  Revenue  Act  of  that  year,  Just  as  a 
foreign  corporation  that  entered  the  state 
after  the  act  was  passed.  _  In  either  case, 
the  exercise  of  the  privilege — the  doing  of 
business — was  after  and  under  the  statute. 

[S]  As  heretofore  stated,  the  complainant 
has  recognized  the  validity  of  the  graduated 
privilege  tax  ever  since  It  was  adopted  In 
Tennessee  and  has  paid  an  additional  sum 
on  the  occasion  of  each  Increase  of  its  cap- 
ital. Former  Secretaries  of  State  adopted  a 
construction  of  our  revenue  statutes,  and  a 
method  of  computation  of  the  amounts  dne 
from  complainant  upon  the  various  amend- 
ments to  Its  charter,  which,  If  now  follow- 
ed, would  result  In  a  smaller  liability  than 
the  sum  required  of  complainant  by  the  pres- 
ent Secretary  of  State,  when  Its  capital  stock 
was  last  increased.  It  Is  not  necessary  to 
go  Into  these  former  computations.  They 
were  somewhat  complicated  and  certainly  er- 
roneous. It  Is  urged  that  we  should  give 
heed  to  this  interpretation  of  our  revenue 
statutes  by  the  officers  charged  with  their 
enforcement  The  construction  of  our  stat- 
utes for  which  complainant  contends  had  not 
been  followed  by  the  Secretaries  of  State 
long  enough  to  make  a  precedent  and,  as  we 
have  seen,  was  disregarded  by  the  present 
incumbent  of  that  office.  Moreover,  while  an 
Interpretation  of  such  a  statute  long  adopt- 
ed  by  such  officials  would  be  highly  favored 
by  the  court,  It  would  not  be  followed  If 
palpably  wrong. 

The  case  before  us  Is  Just  this.  By  the 
act  of  1909,  all  foreign  corporations  with  a 
capital  stock  of  $5,000,000  and  over  are  re- 
quired to  pay  $1,500  for  the  privilege  of  do- 
ing business  in  Tennessee.  This  Is  not  an 
annual  tax,  nor  is  the  privilege  limited  to 
any  period  of  time.  It  endures  until  legally 
revoked.  The  tax  applies  to  all  foreign  cor* 
porations  so  capitalized.  If  such  a  corpo- 
ration has  only  paid  a  portion  of  the  tax,  it 
must  pay  the  remainder.  It  can  only  ex* 
ercise  the  privilege  after  the  payment  of 
$1,500. 

There  Is  no  question  of  Interstate  com- 
merce, nor  of  due  process  of  law,  herein 
that  has  not  been  ruled  favorably  to  the  con- 
tentions of  the  state  by  the  decisions  of  the 
Supreme  Court,  hereinbefore  cited.  Domest- 
ic corporations  are  required  to  pay  an  ad- 
ditional tax  upon  each  Increase  of  their  cap- 
ital stock.    Thompson's  Code,  |  720. 

Without  farther  elaboration,  we  reverse 
the  decree  of  the  Chancellor,  and  dismiss 
this  bill,  with  costs. 
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GILL  v.  STATE. 


(Supreme  Court  of  Tennessee.     March  22, 
1919.) 

1.  Criminal  Law  c$=>97(4)— Jurisdiction  — 
United  States  Pbopebty. 

Where  land  is  ceded  to  or  purchased  by  the 
United  States  -with  the  consent  of  the  state  un- 
der Const.  U.  S.  art.  L  §  8,  subset  17,  the 
federal  courts  have  jurisdiction  of  the  prosecu- 
tion for  a  crime  committed  thereon  to  the-  ex- 
clusion of  the  state  courts. 

2.  Criminal  Law  <8=>84(1)— Jurisdiction— 
United  States  Pbopebty — Constitution- 
ality of  Statute. 

A  state  statute  conferring  jurisdiction  on 
the  state  courts  for  the  prosecution  of  a  crime 
committed  upon  property  ceded  to  or  purchased 
by  the  United  States  government  with,  the 
consent  of  the  state  under  Const.  U.  S.  art.  1, 
f  8,  subset  17,  is  unconstitutional  and  void. 

3.  United  States  «3=>3  —  Authority  oveb 
Pbopebty  Purchased  from  State— Owner- 
ship or  Soil. 

Where  the  United  States  purchases  land 
without  the  consent  of  the  state  in  which  the 
land  is  situated,  the  mere  ownership  of  the  soil 
does  not  give  the  United  States  paramount  au- 
thority over  such  land. 

4.  Criminal  Law  «3=>97(4)— Jurisdiction  — 
United  States  Pbopebty  —  Compliance 
with  Statute. 

Where  map  of  land  purchased  by  United 
States  had  been  taken  to  office  of  judge  of  coan- 
ty  for  purpose  of  closing  road,  and  was  not 
filed  in  county  court  clerk's  office  as  required  by 
Acts  1895,  c.  110,  |  1,  to  show  state's  consent 
to  acquisition  of  such  property  by  the  United 
States,  jurisdiction  of  offense  committed  on 
such  land  remains  in  state  coutrs;  there  hav- 
ing been  no  consent  to  purchase  by  United 
States  as  required  by  Const  U.  S.  art  L  i  8, 
subsec.  17. 

Appeal  from  Criminal  Court,  Davidson 
County;  J.  D.  B.  De  Bow,  Judges 

Charles  H.   6111   was  convicted   of  petit 

larceny,  and  he  appeals.    Affirmed. 
• 
B.  L.  Sadler,  pf  Nashville,  for  appellant, 
Frank  M.  Thompson,  Atty.  Gen,,  and  Thos. 

J.  Tyne,  of  Nashville,  for  the  State,  - 

HALL,  J.  The  defendant  below  (plain- 
tiff in  error  here),  Charles  H.  Gill,  was  con- 
victed In  the  criminal  court  of  Davidson 
county  of  the  offense  of  petit  larceny,  and 
was  sentenced  to  60  days  in  the  county  work- 
house. He  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  has  appealed 
to  this  court  and  has  assigned  errors. 

Before  the  case  was  called  for  trial  in 
the  court  below  the  defendant  filed  a  plea  in 
abatement  to  the  jurisdiction  of  the  court 
as  follows: 


"Comes  defendant  in  person  and  for  plea-  says 
that  the  venne  of  the  crime  with  which  he  is 
charged  is  on  the  territory  of  the  United  States 
of  America  commonly  known  as  the  powder 
plant,  and  that  said  territory  Or  property  is 
within  the  exclusive  jurisdiction  of  the  courts 
of  the  United  State*  within  the  meaning  of 
sections  82,  83,  and  90  of  Shannon's  Code  of 
Tennessee,  and  not  within  the  jurisdiction  of 
the  criminal  court  of  Davidson  county,  Tenn. ; 
it  being  used  for  public  purposes." 

This  plea  was  sworn  to  by  the  defendant 
as  required  by  law.  The  state  joined  issue 
on  said  plea,  and  in  lieu  of  evidence  a  stip- 
ulation containing  the  following  facts  was 
entered  into  by  the  Attorney  General  for 
the  state  and  counsel  for  the  defendant,  and 
presented  to  the  court: 

"In  this  case.'onthe  issues  by  the  indictment, 
and  the  plea  in  abatement  thereto,  it  is  stipu- 
lated as  follows: 

"That  the  'crime  with'  which  this  defendant 
is  charged  was  committed  on  territory  pot- 
chased  by  the  United  States  of  America  oh 
which  has  been  erected  a  munition  plant  known 
as  the  Old  Hickory  powder  plant  in  Hadleys 
Bend,  Davidson  county,  Tenn. 

"This  land  comprises  numerous  tracts  pur- 
chased from  various  individuals  who  separately 
conveyed  their  respective  tracts  to  the  TJnited 
States  of  America  on  or  about  January,  1918, 
and  that  about  the  time  of  said  purchase,  or 
shortly  thereafter,  the  Todd  Bond  &  Mortgage 
Company,  who  prepared  the  abstracts  for-  the 
owners  of  this  land,  prepared  a  map  or  plat 
showing  the  various  tracts,  which  map  or  plat 
is  attached  hereto  as  Exhibit  A  to  this  stipula- 
tion. 

"This  map  or  plat  was  found  about  two  months 
ago  on  a  shelf  in  the  office  of  the  county  judge 
of  Davidson  county,  it  having  been'  taken  to 
this  office  for  the  purpose  of  asking  the  proper 
connty  authorities  to  formally  dose  a  public 
-road,  the  road  to  be  closed  being  particularly 
marked  on  the  said  map.  This  road  was  dosed, 
and  the  map  was  not  intended  to  serve  any  fur- 
ther purpose.  That  this  map  was  not  marked 
filed  by  the  county  court  clerk  or  any  one  else. 
That  it  was  not  filed,  or  intended  to  be  filed 
as  a  compliance  with  chapter  110,  Acts  of 
Tennessee  1895,  or  any  other  provision  or  con- 
dition of  law  precedent  to  the  surrender  of  the 
jurisdiction  of  the  state  of  Tennessee  and  its 
sovereignty  over  said  lands  in  the  United 
States  of  America.  That  it  was  not  placed,  or 
filed,  by  any  one  authorized  by  the  United  States 
of  America  for  the  purpose  of  complying  with 
said  statute  or  the  laws  of  the  Btate  of  Ten- 
nessee. That  there  has  been  no  authority  en- 
act of  the  government  of  the  United  States  «t 
America  showing  any  ■  purpose  or  intention  of 
assuming  jurisdiction  over  the  land  in  question. 
On  the  contrary,  the  ■  United  States  of  Amer- 
ica .has  continually  recognized,  and  now  recog- 
nizes, the  complete  sovereignty  and  jurisdiction 
of  the  state  of  Tennessee  over  said  land. 

"It  is  also  agreed  that  one  Or  more  tracts 
shown  on  said  plat  have  never  been  conveyed 
to  the  United  States  government;  therefore 
the  said  plat  does  not  accurately  describe  tie 
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lands  purchased  by  the  United  States  of  Amer- 
ica." 

The  trial  judge  overruled  the  plea  in 
abatement.  Thereupon  the  defendant  en- 
tered a  plea  of  guilty  to  the  charge  of  petit 
larceny,  for  which  he  was  sentenced  to  60 
days  In  the  county  workhouse,  as  before 
stated. 

The  sole  question  presented  by  the  as- 
signments of  error  is:  Did  the  criminal 
court  of  Davidson  county  have  jurisdiction 
of  the  offense  committed  by  the  defend- 
ant, or  was  the  jurisdiction  exclusively  in 
the  federal  court? 

Article  1,  §  8,  subsec  17,  of  the  Constitu- 
tion of  the  United  States  provides  that  the 
Congress  shall  have  power  to — 

"exercise  exclusive  legislation  in  all  cases  what- 
soever, over  such  district  (not  exceeding  ten 
miles  square),  as  may,  by  cession  of  particular 
states,  and  the  acceptance  of  Congress,  be- 
come the  seat  of  the  government  of  the  United 
States,  and  to  exercise  like  authority  over  all 
places  purchased  by  the  consent  of  the  Legisla- 
ture of  the  state  in  which  the  same  shall  be, 
for  the  erection  of  forts,  magazines,  arsenals, 
dockyards,  and  other  needful  buildings." 

[1-3]  The  rule  is  well  settled  that,  If  a 
crime  is  committed  within  the  boundaries 
of  such,  lands  so  ceded  or  purchased  by  the 
United  States  with  the  consent  of  the  state, 
the  federal  courts  have  jurisdiction  of  a 
prosecution  therefor  to  the  exclusion  of  the 
state  courts.  8  R.  C.  I*  I  65;  State  v. 
Tully,  31  Mont.  365,  78  Pac.  760,  3  Ann.  Cas. 
824,  and  note;  State  v.  Mack,  23  Nev.  350, 
47  Pac  763,  62  Am.  St  Rep.  811;  Baker  ▼. 
State,  47  Tex.  Cr.  482,  38  S.  W.  1122,  122 
Am.  St  Rep.  703,  11  Ann.  Cas.  751.  Hence 
any  statute  of  a  state  that  attempts  to  con- 
fer its  jurisdiction  of  such  territory  must 
necessarily  be  unconstitutional  and  void. 
State  v.  Kelly,  76  Me.  331,  49  Am.  Rep. 
620.  But  the  United  States,  as  a  mere  pro- 
prietor of  land  which  is  situated  within 
the  limits  of  a  state  and  which  was  acquired 
by  purchase  without  the  consent  of  the 
Legislature,  has  no  paramount  authority  de- 
rived from  ownership  of  the  soil.  8  R.  O. 
L.  8  65;  In  re  O'Connor,  37  Wis.  379,  19 
Am.  Rep.  765. 

It  appears  from  the  stipulation  of  coun- 
sel that  the  crime  with  which  the  defend- 
ant was  charged  was  committed  on  terri- 
tory purchased  by  the  United  States  of 
America  on  which  has  been  erected  a  muni- 
tion plant  known  as  the  Old  Hickory  pow- 
der plant  In  Hadleys  Bend,  Davidson  coun- 
ty, Tenn.  This  territory  Is  comprised  of 
numerous  tracts  from  various,  individuals 
who  separately  conveyed  their  respective 
tracts  to  the  United  States  of  America  on 
or  about  January.  1918.  It  Is  further  stipu- 
lated that  there  has  been— 


"no  authority  or  act  of  the  government  of  the 
United  States  of  America  showing  any  purpose 
or  intention  of  assuming  jurisdiction  over  the 
land  in  question.  On  the  contrary,  the  United 
States  of  America  has  continually  recognized, 
and  now  recognizes,  the  complete  sovereignty 
and  jurisdiction  of  the  state  of  Tennessee  over 
said  land." 

By  section  1  of  chapter  110  of  the  Pub- 
lic Acts  of  the  General  Assembly  of  1895  it 
Is  provided  as  follows: 

"That  pursuant  to  article  (1)  one,  section 
eight,  clause  seventeen,  of  the  Constitution  of 
the  United  States,  consent  to  purchase  is  here- 
by given,  and  exclusive  jurisdiction  ceded  to  the 
United  States,  over  and  with  respect  to  any 
lands  within  the  limits  of  this  state,  which  shall 
be  acquired  by  the  United  States  for  any  of  the 
purposes  described  in  said  clause  of  the  Con- 
stitution of  the  United  States ;  said  jurisdiction 
to  continue  as  long  as  the  said  lands  are  held 
and  occupied  by  the  United  States,  for  public 
purposes,  reserving,  however,  to  this  state,  a 
concurrent  jurisdiction  for  the  execution  upon 
said  lands  of  all  process,  civil  or  criminal,  law- 
fully issued  by  the  courts  of  the  state,  and  not 
incompatible  with  the  cession:  Provided,  that 
an  accurate  map  or  plan,  and  description  by 
metes  and  bounds  of  said  lands  shall  be  filed 
in  the  county  court  clerk's  office  of  the  county 
in  which  the  same  are  situated ;  and  provided, 
that  the  state  reserves  the  right  to  tax  all  prop- 
erty of  any  railroad,  or  other  corporation,  hav- 
ing a  right  of  way,  or  location  over  or  upon  the 
said  lands." 

In  State  ▼.  Tully,  supra,  it  was  held  that 
where  a  state  cedes  to  the  United  states 
lands  for  forts,  etc.,  reserving  concurrent 
jurisdiction  to-  serve  state  process,  civil  and 
criminal,  in  the  ceded  place,  such  reserva- 
tion merely  operates  as  a  condition  of  the 
grant  and  does  not  defeat  the  exclusive  ju- 
risdiction of  the  United  States  over  such 
place,  and  the  state  courts  have  no  juris- 
diction of  the  crimes  committed.  But  unless 
Congress  takes  jurisdiction  of  territory  thus 
ceded  or  purchased,  by  exercising  its  ex- 
clusive right  of  legislation  over  the  place, 
the  jurisdiction  of  the  state  to  support  and 
maintain  Its  laws  and  to  punish  crimes  com- 
mitted within  Its  acknowledged  jurisdiction 
and  limits  may  be  asserted  and  maintained. 
8  R.  C.  L.  |  65. 

[4]  We  think  that  in  order  for  the  Unit- 
ed States  to  acquire  exclusive  jurisdiction 
over  the  territory  In  question,  the  proviso 
in  the  cession  act  of  1895  must  be  complied 
with;  that  is,  an  accurate  map  or  plat  and 
description  by  metes  and  bounds  of  said 
lands,  shall  be  filed  in  the  county  court 
clerk's  office  of  the  county  in  which  the  same 
are  situated.  This  was  not  done.  The  stip- 
ulation shows  that  a  map  or  plat  showing 
the  various  tracts  of  land  composing  said 
territory  had  been  made,  and  was  taken  by 
some  one,  the  stipulation  does  not  disclose 
when  or  by  whom,  to  the  office  of  the  coun- 
ty judge  of  Davidson  county  for  the  purpose 
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of  asking  the  proper  authority  to  formally 
close  a  public  road,  the  road  to  be  closed 
being  particularly  marked  on  said  map; 
that  the  map  was  not  Intended  to  serve  any 
further  purpose,  and  was  not  marked  filed 
by  the  county  court  clerk,  nor  was  It  In- 
tended to  be  filed  as  a  compliance  with  chap- 
ter 110  of  the  Acts  Of  1895. 

It  Is  Insisted  by  counsel  for  the  defendant 
that  the  act  of  1895  is  invalid,  but  he  states 
no  valid  reason  why  It  is  Invalid.  It  Is 
next  insisted  that,  if  the  act  is  valid,  then 
the  provision  with  reference  to  filing  an  ac- 
curate map  or  plan,  and  a  description  of 
said  lands  by  metes  and  bounds  in  the  coun- 
ty court  clerk's  office  of  the  county  In  which 
the  same  are  situated,  is  merely  directory. 

We  do  not  think  so.  We  see  no  reason 
why  the  state,  through  its  lawmaking  body, 
would  not  have  the  right  to  prescribe  this 
as  a  condition  precedent  to  the  vesting  of 
exclusive  Jurisdiction  in  the  United  States 
of  lands  purchased  by  them  for  public  uses. 
The  condition  is  reasonable,  and  is  demand- 
ed by  every  consideration  of  public  policy. 
Without  such  map,  properly  verified  and 
filed,  it  would  be  difficult  to  establish  the 
venue  in  many  cases.  The  filing  of  such 
map  or  plan,  together  with  a  description 
of  the  lands  purchased,  la  vitally  Important, 
in  that  the  public  may  know  where  the 
state's  Jurisdiction  ends  and  the  federal  Ju- 
risdiction commences. 

It  would  seem  that  the  federal  government 
has  given  this  construction  to  the  act  of  1896; 
for  It  is  stipulated  that  it  has  taken  no  ac- 
tion showing  a  purpose  or  intention  of  as- 
suming Jurisdiction  over  the  territory  in 
question.  On  the  contrary,  it  has  continually 
recognized,  and  now  recognizes,  the  complete 
sovereignty  and  Jurisdiction  of  the  state 
over  the  same. 

We  are  of  the  opinion  that  there  is  no 
error  in  the  Judgment,  and  It  will  be  af- 
firmed. 


(141  Tenn.  325) 

Petition  of  SOUTHERN  LUMBER  &  MFG. 
CO.  NEW  RIVER  LUMBER  CO.  v.  TEN- 
NESSEE RY.CO.et  al.  TENNESSEE  RY. 
CO.  t.  STANDARD  TRUST  CO.  et  aL 

(Supreme  Court  of  Tennessee.    Jan.  20,  1919.) 

L  Coubts   <8=»24,    87(1)— Judgment    «5=>489 
— Jurisdiction  by  Consent  ob  Waiver— 
Collateral  Attack. 
When  the  court  has  no  jurisdiction  of  the 
subject-matter,  it  cannot  be  conferred  either  by 
waiver  or  consent,  and  all  of  its  orders  and  de- 
crees are  a  nullity,  and  may  be  collaterally  at- 
tacked. 


2.  Appeal  and  Error  <8=»185(1)  —  Courts 
«}=»37(2)— Jurisdiction  or  Subject-Mat- 
ter—Objections. 

The  question  of  Jurisdiction  of  the  subject- 
matter  can  be  raised  at  any  time  in  any  court, 
and  may  be  considered  by  the  Supreme  Court 
on  appeal. 

3.  Commerce  «$=»8(1)  —  Interstate  Com- 
merce Act— Remedies  of  Shipper. 

Interstate  Commerce  Act,  f  22  (U.  S.  Comp. 
St  I  8595),  providing  that  nothing  in  the  act 
shall  abridge  existing  remedies,  but  that  the 
provision  of  the  act  shall  be  in  addition  there- 
to, reserves  to  the  shipper  his  remedies  existing 
at  common  law  or  statute,  in  so  far  as  they  do 
not  conflict  with  the  provisions  of  the  act,  so 
that,  where  no  administrative  question  is  in- 
volved, and  the  shipper  does  not  invoke  the  aid 
of  the  Interstate  Commerce  Commission,  he 
may  prosecute  his  common-law  or  statutory 
remedies. 

4.  Commerce  «=s>86— Interstate  Commerce 
Commission  —  Procedure  —  Remedies  or 
Shippers. 

Where  a  shipper  applies  to  the  Interstate 
Commerce  Commission  in  regard  to  discrimina- 
tion, be  must  proceed  in  accordance  with  the 
Interstate  Commerce  Act. 

5.  Commerce  <8=»8(1)  —  Actions  for  Dam- 
ages Against  Carriers— Interstate  Com- 
merce—Procedure. 

Interstate  Commerce  Act,  {  9  (U.  S.  Comp. 
St  S  8573),  allowing  persons  damaged  by  any 
common  carrier  to  complain  to  the  Interstate 
Commerce  Commission,  or  to  bring  suit  for 
damages  in  federal  courts,  provides  two  methods 
for  the  ascertainment  of  damages,  which  are 
exclusive,  one  to  the  commission,  and  the  other 
to  the  federal  courts. 

6.  Courts  «=»489(9)  —  Shippers*  Actions 
for  Damages— Action  on  Award  op  Inter- 
state Commerce  Commission  —  Jurisdic- 
tion of  Federal  and  State  Courts. 

Under  Interstate  Commerce  Act,  §  16  (U.  S. 
Comp.  St.  {  8584),  relating  to  awards  of  dam- 
ages to  shippers,  when  an  award  has  been  made 
by  the  Commission,  but  such  order  has  not  been 
complied  with  by  the  carrier,  the  shipper  may 
institute  suit  either  in  the  federal  or  state 
court 

7.  Courts  «=»489(9)  —  Actions  fob  Dis- 
crimination —  Jurisdiction  or  State 
Court. 

The  state  court  has  no  jurisdiction  of  a  suit 
by  a  shipper  to  recover  damages  for  discrimina- 
tion against  a  common-  carrier,  based  on  a  find- 
ing of  the  Interstate  Commerce  Commission  re- 
ducing rates  for  freight  shipments  on  the  ground 
of  discrimination ;  no  award  of  damages  having 
been  made  by  the  Commission. 

Appeal  from  Chancery  Court,  Scott  Coun- 
ty; Hugh  Q.  Kyle,  Chancellor. 

In  the  matter  of  the  petition  of  the  Southern 
Lumber  &  Manufacturing  Company.  Suit  by 
the  New  River  Lumber  Company  against  the 
Tennessee  Railway  Company  and  another, 
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and  proceeding  by  the  Tennessee  Railway 
Company  against  the  Standard  Trust  Com- 
pany. From  a  decree  dismissing;  the  peti- 
tion, complainant  appeals.    Affirmed. 

A.  W.  Akers  and  Perkins  Baxter,  both  of 
Nashville,  for  petitioner. 
H.  M.  Carr,  of  Harrtman,  for  receiver. 

McKINNEY,  X  The  complainant  Is  a 
corporation  engaged  In  the  lumber  and  stave 
business,  and  for  several  years  has  operat- 
ed a  sawmill  at  Nick's  Creek,  Tenn. 

The  defendant  Tennessee  Railway  Com- 
pany owns  60  miles  of  railroad  in  Tennessee, 
and  connects  with  the  Cincinnati,  New  Or- 
leans &  Texas  Pacific  Railway  Company  at 
Oneida,  Tenn.  Under  an  agreement  with  the 
Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company,  the  Tennessee  Railway 
Company  received  freight  on  Its  line  for  in- 
terstate shipment,  and  It  is  conceded  that  it 
was  engaged  In  Interstate  transportation. 

Nick's  Creek  and  Norma  are  two  stations 
on  the  road  of  the  Tennessee  Railway  Com- 
pany—the former  being  30  miles  from  Oneida 
and  240  miles  from  Cincinnati;  the  latter 
being  22  miles  from  Oneida  and  232  miles 
from  Cincinnati. 

Since  1906  the  published  tariff  on  lumber 
from  Norma  to  Cincinnati  has  been  15  cents 
per  100  pounds,  while  the  rate  from  March 
1,  1914,  has  been  17%  cents  per  100  pounds 
from  Nick's  Creek  to  Cincinnati. 

On  December  9, 1915,  the  complainant  filed 
a  complaint  before  the  Interstate  Commerce 
Commission  against  the  Tennessee  Railway 
Company  and  the  Cincinnati,  New  Orleans  & 
Texas  Pacific  Railway  Company,  charging 
that  the  rate  of  17%  cents  from  Nick's  Creek 
to  Cincinnati  was  unreasonable,  and  that 
said  rate,  when  compared  with  the  rate  of 
15  cents  from  Norma  to  Cincinnati,  was 
unduly  prejudicial  to  complainant  and  Nick's 
Creek,  and  unduly  preferential  to  Norma 
and  those  doing  business  at  that  point. 

Answers  were  filed,  proof  taken,  and  a 
hearing  had,  and  it  was  decreed  by  said  In- 
terstate Commerce  Commission  that  said  rate 
of  17%  cents  from  Nick's  Creek  to  Cincinnati 
was  not  unreasonable,  but  that  same  was 
prejudicial  and  discriminatory,  and  It  was 
decreed  that  defendant  should  in  the  future 
only  charge  1  cent  per  100  pounds  more  from 
Nick's  Greek  to  Cincinnati  than  It  charged 
•from  Norma  to  Cincinnati,  which,  on  the 
then  tariff,  would  make  the  rate  from  Nick's 
Creek  to  Cincinnati  16  cents  per  100  pounds. 
This  order  was  made  on  October  12,  1917. 

The  defendant  Tennessee  Railroad  Com- 
pany was  being  administered  in  the  chancery 
court  of  Scott  county,  Tenn.,  as  an  insolvent 
corporation,  in  the  above-styled  causes;  Byrd 
M.  Robinson  being  Its  re(  Mver. 

On  January  31,  1918,  this  suit  was  insti- 
tuted by  a  petition  being  filed  in  the  above 


causes,  in  which  the  New  River  Lumber  Com- 
pany set  forth  the  foregoing  facts,  and  fur- 
ther charged  that  said  discrimination,  as 
found  by  the  Interstate  Commerce  Commis- 
sion, was  in  violation  of  the  Interstate  Com- 
merce Act  (Act  Cong.  Feb.  4,  1887,  c.  104,  24 
Stat  379),  and  that  it  was  damaged  in  the 
sum  of  $6,000  on  account  thereof,  and  prayed 
for  a  decree  for  that  amount 

After  the  cause  was  put  at  issue,  the  mat- 
ter was  referred  to  the  master  to  report  as 
to  damages.  It  is  not  necessary  to  go  into 
detail  as  to  this  matter,  further  than  to  say 
that  the  master  filed  his  report,  to  which 
both  parties  filed  exceptions,  and  after  hear- 
ing the  whole  matter  the  chancellor  dis- 
missed the  petition  of  the  complainant  on  the 
ground  that  it  had  not  sufficiently  shown 
Itself  entitled  to  any  damages. 

The  period  during  which  the  complainant 
shipped  lumber  from  Nick's  Creek  to  Cin- 
cinnati and  points  beyond,  and  upon  which 
it  paid  a  rate  of  17%  cents,  was  from  Sep- 
tember 1, 1915,  to  November  1,  1917,  and  the 
difference  in  freight  on  this  lumber,  had  a 
charge  of  only  16  cents  been  made,  as  was 
found  to  be  proper  by  the  Interstate  Com- 
merce Commission,  would  have  amounted  to 
(2,844.71,  and  the  complainant  insists  It  la 
damaged  In  this  sum. 

The  complainant  has  brought  the  case  to 
this  court  by  appeal  and  has  assigned  errors. 

[1]  The  defendant  for  the  first  time  in 
this  court  raises  a  question  of  jurisdiction, 
and  says  that  under  the  federal  act  to  regu- 
late commerce  the  state  court  Is  without  ju- 
risdiction in  a  case  of  this  character. 

It  is  well  settled  that,  when  the  court  has 
no  jurisdiction  of  the  subject-matter,  it  can- 
not be  conferred  either  by  waiver  or  con- 
sent and  all  of  its  orders  and  decrees  are  a 
nullity,  and  may  be  collaterally  attacked. 
Gibson's  Suits  in  Chancery  (New)  par.  290; 
Agee  v.  Dement  1  Humph.  332;  White  v. 
Buchanan,  6  Cold.  82 ;  Noel  v.  Scoby,  2  Helsk. 
20;  Ferris  v.  Fort,  2  Tenn.  Ch.  150;  Board  ▼. 
Bodkin  Bros.,  108 'Tenn.  700,  69  S.  W.  270; 
Baker  v.  Mitchell,  105  Tenn.  610,  59  8.  W. 
137. 

[2]  In  Penn.  R.  R.  Co.  v.  International 
Coal  Co.,  230  U.  S.  184.  33  Sup.  Ct.  893,  57 
I*.  Ed.  1446,  Ann.  Gas.  1915A,  315,  the  ques- 
tion of  jurisdiction  was  raised  for  the  first 
time  in  the  Supreme  Court  of  the  United 
States,  and  the  court  considered  the  question 
and  held  that  it  had  jurisdiction.  The  ques- 
tion of  Jurisdiction  of  the  subject-matter  can 
be  raised  at  any  time  in  any  court  and  we 
think  it  proper  for  this  court  to  consider 
that  question  here,  and  the  case  of  Southern 
Railway  Co.  v.  Tift  206  U.  S.  428,  27  Sup. 
Ct  709,  51  L.  Ed.  1124, 11  Ann.  Gas.  846,  re- 
lied on  by  the  complainant,  is  not  in  conflict 
with  this  holding. 

In  order  to  a  proper  understanding  of  this 
question  of  jurisdiction  it  becomes  necessary 


Digitized  by 


Google 


Term.) 


PETITION  OTT  SOUTHERN  XUMBEB  ft  MFG.  OO. 


.641 


to  consider  eertahl'pSrts  of  the  federal  :act 
to  regnlut»  commerce,  together  with  its 
amendments,  as  well  as  some  of  the  decisions 
of  the  Supreme  Court  of  the  United  States 
construing  the  same.  The  provisions  of  the 
Interstate  Commerce  Act  bearing  upon  this 
question  are  as  follows: 

"Sec.  8.  That  in  case  any  common  carrier 
subject  to  the  provisions  of  this  act  shall  do, 
cause  to  be  done,  or  permit  to  be  done  any  act, 
matter,  or  thing  in  this  act  prohibited  or  de- 
clared to  be  unlawful,  or  shall  omit  to  do  any 
act,  matter,  or  thing  in  this  act  required  to  be 
done,  such  common  carrier  shall  be  liable  to 
the  person  or  persons  injured  thereby  for  the 
full  amount  of  damages  sustained  in  conse- 
quence of  any  such  violation  of  the  provisions 
of  this  act,  together  with  a  reasonable  counsel 
or  attorney's  fee,  to  be  fixed  by  the  court  in 
every  case  of  recovery,  which  attorney's  fee 
shall  be  taxed  and  collected  as  part  of  the  costs 
in  the  case. 

"Sec.  9  [in  so  far  as  here  material].  That  any 
person  or  persons  claiming  to  be  damaged  by 
any  common  carrier  subject  to  the  provisions  of 
this  act  may  either  make  complaint  to  the  Com- 
mission as  hereinafter  provided  for,  or  may 
bring  suit  in  his  or  their  own  behalf  for  the 
recovery  of  the  damages  for  which  such  common 
carrier  may  be  liable  under  the  provisions  of 
this  act,  in  any  District  or  Circuit  .Court  of 
the  United  States  of  competent  jurisdiction; 
but  such  person  or  persons  shall  not  have  the 
right  to  pursue  both  of  said  remedies,  and  must 
in  each  case  elect  which  one  Of  the  two  methods 
of  procedure  herein  provided  for  he  or  they  will 
adopt." 

"Sec.  16  pn  so  far  as  here  material].  That  if, 
after  hearing  on  a  complaint  made  as  provided 
in  section  thirteen  of  this  act,  the  Commission 
shall  determine  that  any  party  complainant  is 
entitled  to  an  award1  of  damages  under  the  pro- 
visions of  this  act  f&r  a  violation  thereof,  the 
Commission  shall  make  an  order  directing  the 
carrier  to  pay  to  the  complainant  tlte  sum  to 
which  he  is  entitled  on  or  before  a  day  named. 

"If  a  carrier  does  not  comply  with  an  order 
for  the  payment  of  money  within  the  time  limit 
in  such  order,  the  complainant,  or  any  person 
for  whose  benefit  such  order  was  made,  may  file 
in  the  Circuit  Court  of  the  United  States  for 
the  district  in  which  he  resides  or  in  which 
is  located  the  principal  operating  office  of  the 
carrier,  or  through  which  the  road  of  the  car- 
rier runs,  or  in  any  state  court  of  general  ju- 
risdiciion  having  jurisdiction  of  the  parties,  a 
petition  setting  forth  briefly  the  causes  for 
which  he  claims  damages,  and  the  order  of  the 
Commission  in  the  premises.  Such  suit  in  thjt 
Circuit  Court  of  the  United  States  shall  proceen 
in  all  respects  like  otter  civil  suits  for  dam- 
ages, except  that  on  the  trial  of  such  suit  the 
findings  and  order  of  the  Commission  shall  be 
prima  facie  evidence  of  the  facts  therein  stated, 
and  except  that  the  petitioner  shall  not  be  lia- 
ble for  costs  in  the  circuit  court  nor  for  costs 
at  any  subsequent  stage  of  the  proceedings  un- 
less they  accrue  upon  his  appeal.  If  the  peti- 
tioner shall  finally  prevail  he  shall  be  allowed 
n  reasonable  attorney's  fee,  to  be  taxed  and 
collected  as  a  part  of  the  costs  of  the  suit.  All 
complaints  for  the  recovery  of  damages  shall 
be  filed  with  the  Commission  within  two  years 
210  S.W.— 41 


from  the  time  the  cause  of  'action! accrues,  and 
not: after,  and  a  petition  for  the  enforcement 
of  an  order  for  the  payment  of  money  shall  be 
filed  in  the  Circuit  Court  or  state  court  with- 
in one  year  from  the  date  of  the  order,  and  not 
after. 

"Sec.  22  [in  so  far  as  here  material].  Nothing 
in  this  act  contained  shall  in  any  way  abridge 
or  alter  the  remedies  now  existing  at  common 
law  or  by  statute,  but  the  provisions  of  this 
act  are  in  addition  to  such  remedies."  U.  3. 
Comp.  St.  ||  8572,  8573,  8684,  8695. 


Without  a  careful  analysis  of  these  provi- 
sions it  may  appear  that  the  state  courts  have 
jurisdiction  of  every  character  of  a  case  that 
may  arise  with  reference  to  transporta- 
tion of  commerce  under  either  the  common 
law  or  the  Interstate  Commerce  Act,  and  it 
requires  a  careful  application  of  the  deci- 
sions of  the  Supreme  Court  of  the  United 
States  to  these  several  provisions  in  order  to 
determine  Just  how  far  the  jurisdiction  of 
the  state  courts  extends. 

Texas  &  Pacific  R.  R.  Co.  v.  Abilene  Cot- 
ton Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct.  850, 
51  It.  Ed.  553,  9  Ann.  Cas.  1075,  was  an  action 
instituted  In  the  state  court  to  recover 
moneys  alleged  to  have  been  paid  for  trans- 
portation of  cotton  seed  over  and  above  a  just 
and  reasonable  charge;  it  being  averred  that 
the  rate  exacted  was  discriminatory,  consti- 
tuting an  undue  preference.  It  appeared  that 
the  rates  charged  were  those  established  by 
the  railway  company  under  the  Interstate 
Commerce  Act.  It  was  insisted  by  the  plain- 
tiff that,  the  action  being  one  recognized  at 
the  common  law,  under  the  authority  of 
section  22  of  the  Interstate  Commerce  Act  the 
action  could  be  maintained  either  In  the  sta£e 
or  the  federal  court.  On  the  other  hand, 
It  was  insisted  by  the  defendant  that  the 
court  was  without  jurisdiction,  for  the  rea- 
son that  the  question  of  discrimination  was 
an  administrative  one,  which,  under  the  act, 
should  be  passed  upon  by  the  Interstate  Com- 
merce Commission  and  not  by  the  court. 
The  court  adopted  the  theory  of  the  defend- 
ant. It  held  that  the  matter  complained  of 
was  actionable  at  common  law,  but  that,  in 
a  case  of  this  kind,  such  action  was  de- 
stroyed or  taken  away  by  the  Interstate  Com- 
merce Act,  but  that  in  all  other  respects  the 
common-law  or  statute  rights  or  remedies 
remained.  In  other  words,  the  spirit  of  the 
Interstate  Commerce  Act  was  to  provide  for 
uniform,  equal,  and  just  rates,  and  to  pro- 
hibit unreasonable  and.  discriminatory 
charges;  the  court  saying,  in  effect,  that,  if 
it  were  left  to  the  courts  to  determine'  this 
question,  one  court  and  Jury  might  hold  a 
certain  rate  reasonable,  while  an6ther  court 
and  jury  might  hold  the  same  rate  unrea- 
sonable, and  that  as  a  result  there  would  not 
be  a .  uniform  rate,  and  the  very  object  for 
whjch  the  law  was  enacted  wpuld.  be..4e» 
feated.    This  question  Is  fully  and  ably  rear 
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boned  ont  In  that  opinion.  Speaking  as  to 
tbe  effect  of  section  22,  the  court  on  page 
447  of  204  U.  8.,  on  page  357  of  27  Sup.  Ct. 
(51  L.  Ed.  553,  9  Ann.  Cas.  1075),  says:    , 

"But  it  is  insisted  that,  however  cogent  may 
be  the  views  previously  stated,  they  should  not 
control,  because  of  the  following  provision  con- 
tained in  section  22  of  the  act  to  regulate  com- 
merce, vis :  '  •  •  •  Nothing  in  this  act  con- 
tained shall  in  any  way  abridge  or  alter  the 
remedies  now  existing  at  common  law  or  by 
statute,  but  the  provisions  of  this  act  are  in 
addition  to  such  remedies.'  This  clause,  how- 
ever, cannot  in  reason  be  construed  as  continu- 
ing in  shippers  a  common-law  right,  the  con- 
tinued existence  of  which  would  be  absolutely 
inconsistent  with  the  provisions  of  the  act.  In 
other  words,  the  act  cannot  be  held  to  destroy 
itself.  The  clause  is  concerned  alone  with 
rights  recognized  in  or  duties  imposed  by  the 
act,  and  the  manifest  purpose  of  the  provision 
in  question  was  to  make  plain  the  intention  that 
any  specific  remedy  given  by  the  act  should  be 
regarded  as  cumulative,  when  other  appropriate 
common-law  or  statutory  remedies  existed  for 
the  redress  of  the  particular  grievance  or  wrong 
dealt  with  in  tbe  act" 

Penn.  R.  R.  Co.  v.  Puritan  Coal  Co.,  237 
U.  S.  121,  35  Sup.  Ct  484,  59  I*  Ed.  867,  was 
a  case  where  the  jurisdiction  of  the  state 
court  was  sustained,  where  the  aid  of  the 
Interstate  Commerce  Commission  had  not 
been  invoked.  The  court,  on  pages  131  and 
132  of  237  U.  S.,  on  pages  487  and  488  of 
35  Sup.  Ct.  (59  L.  Ed.  867),  said: 

"There  are  several  decisions,  already  cited, 
which  hold  that  suits  against  railroads  for  un- 
just discrimination  in  interstate  commerce  can 
only  be  brought  in  the  federal  courts.  But  it 
must  be  borne  in  mind  that  there  are  two  forms 
of  discrimination — one  in  the  rule  and  the  other 
in  the  manner  of  its  enforcement;  one  in  pro- 
mulgating a  discriminatory  rule  and  the  other 
in  the  unfair  enforcement  of  a  reasonable  rule. 
In  a  suit  where  the  rule  of  practice  itself  is  at- 
tacked as  unfair  or  discriminatory,  a  question 
is  raised  which  calls  for  the  exercise  of  the 
judgment  and  discretion  of  the  administrative 
power  which  has  been  vested  by  Congress  in  the 
Commission.  It  is  for  that  body  to  say  wheth- 
er such  a  rule  unjustly  discriminates  against 
one  class  of  shippers  in  favor  of  another.  Un- 
til that  body  has  declared  the  practice  to  be 
discriminatory  and  unjust  no  court  has  juris- 
diction of  a  suit  against  an  interstate  carrier 
for  damages  occasioned  by  its  enforcement 
When  the  Commission  has  declared  the  rule  to 
be  unjust  redress  must  be  sought  before  the 
Commission  or  in  the  United  States  courts  of 
competent  jurisdiction  as  provided  in  section  9. 

"But  if  the  carrier's  rule,  fair  on  its  face, 
has  been  unequally  applied,  and  the  suit  is  for 
damages  occasioned  by  its  violation  or  discrim- 
inatory enforcement,  there  is  no  administrative 
question  involved ;  the  courts  being  called  on  to 
decide  a  mere  question  of  fact  as  to  whether  the 
carrier  has  violated  the  rule  to  plaintiff's  dam- 
age. Such  suits,  though  against  an  interstate 
carrier  for  damages  arising  in  interstate  com- 
merce, may  be  prosecuted  either  in  the  state  or 
federal  courts." 


In  ininios  Central  R.  R.  Co.  v.  Mul- 
berry Coal  Co.,  238  U.  S.  on  pages  282,  283, 
35  Sup.  Ct  760,  763  (59  h.  Ed.  1308),  the 
court  says: 

"Upon  a  review  of  sections  8  and  9  of  tbe  act 
to  regulate  commerce,  and  of  the  proviso  in 
section  22  which  declares  that  'nothing  in  this 
act  contained  shall  in  any  way  abridge  or  alter 
the  remedies  now  existing  at  common  law  or  by 
statute,  but  the  provisions  of  this  act  are  in 
addition  to  such  remedies,'  we  held  *  *  • 
that  while  the  act  gave  shippers  new  rights, 
it  at  the  same  time  preserved  existing  causes  of 
action;  that  it  did  not  supersede  the  jurisdic- 
tion of  state  courts  in  any  case,  new  or  old, 
where  the  decision  did  not  involve  the  determi- 
nation of  matters  calling  for  the  exercise  of  the 
administrative  power  and  discretion  of  the  Com- 
mission, or  relate  to  a  subject  as  to  which  the 
jurisdiction  of  the  federal  courts  bad  otherwise 
been  made  exclusive;  that  in  actions  against 
railroad  companies  for  unjust  discrimination  in 
interstate  commerce,  where  the  rule  of  distribu- 
tion itself  is  attacked  as  unfair  or  discrimina- 
tory, a  question  is  raised  which  calls  for  the 
exercise  of  the  authority  of  the  Interstate  Com- 
merce Commission;  but  if  the  action  is  based 
upon  a  violation  or  discriminatory  enforcement 
of  the  carrier's  own  rule  for  car  distribution, 
no  administrative  question  is  involved,  and  such 
an  action,  although  brought  against  an  inter- 
state carrier  for  damages  arising  in  interstate 
commerce,  may  be  prosecuted  either  in  the  state 
or  the  federal  courts.  And  because  in  that  case 
the  action  was  not  based  upon  the  ground  that 
the  carrier's  rule  of  car  distribution  was  unrea- 
sonable or  discriminatory,  but  that  plaintiff  was 
damaged  by  reason  of  the  carrier's  failure  to 
furnish  it  with  cars  to  which  it  was  entitled 
even  upon  the  basis  of  the  carrier's  own  rule  of 
distribution,  it  was  held  that  the  state  court 
had  jurisdiction  without  previous  application  to 
tbe  Interstate  Commerce  Commission." 

It  will  thus  be  seen  that,  under  these  au- 
thorities, the  complainant  in  this  salt  could 
not  prosecute  its  claim  in  either  the  federal 
or  the  state  court,  but  that  it  was  necessary 
for  it  to  resort  to  the  interstate  Commerce 
Commission,  which  it  did,  with  the  result  pre- 
viously stated. 

We  have  been  unable  to  find  where  the 
Supreme  Court  of  the  United  States  has 
passed  upon  the  exact  question  here  In- 
volved,  but  the  case  of  Penn.  R.  R.  Co.  v. 
Clark  Coal  Co.,  238  U.  S.  456,  35  Sup.  Ct 
896,  59  L.  Ed.  1406,  Is  nearly  in  point  and 
•ery  persuasive. 

That  action  was  brought  in  a  state  court  to 
recover  damages  for.  Inadequate  and  unjustly 
discriminatory  car  service  and  supply.  The 
state  statute  prohibited  unjust  discrimination, 
and  provided  that  a  carrier  guilty  of  such  con- 
duct for  such  discrimination  should  be  liable 
for  damages  treble  the  amount  of  injury 
suffered.  The  railroad  company  insisted  that 
the  court  had  no  jurisdiction,  upon  the  ground 
that  with  respect  to  car  distribution  the 
claim  was  cognizable  only  by  the  Interstate 
Commerce  Commission  or  by  the  courts  of  the 
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United  State*  .  It  also  appeared'  that  to  a 
proceeding  before  the  Commission,  which  the 
plaintiff  had  instituted  against  the  defend- 
ant prior  to  the  beginning  of  the  action,  the 
Commission  had  found  that  the  method  of 
car  distribution  practiced  by  the  defendant 
was  unjustly  discriminatory,  and  the  Com- 
mission had  made  an  award  of  damages  ac- 
cordingly, and  It  was  urged  that  by  reason 
of  this  proceeding  and  the  action  of  the 
Commission  the  plaintiff  was  precluded  from 
maintaining  tbat  action,  so  far  as  it  related 
to  the  alleged  loss  sustained  with  respect  to 
the  mines  considered  by  the  Commission. 
These-  contentions  were  overruled  by  the 
trial  court,  and  the  jury  found  that  the  de- 
fendant had  been  guilty  of  unjust  discrimina- 
tion, and  assessed  the  damages  at  $41,481, 
and  trebling  the  amount  a  Judgment  was  en- 
tered for  $124,443,  which  judgment  was  af- 
firmed by  the  Supreme  Court  of  the  state. 
The  Supreme  Court  of  the  United  States  held 
that  the  question  of  whether  the  rule  or 
method  of  car  distribution  practiced  by  the 
railroad  company  was  unjustly  discrimina- 
tory was  one  which  the  Commission  had  au- 
thority to  pass  upon;  that  by  reason  of  the 
nature  of  the  question  involved  In  an  attack 
upon  the  method  of  distributing  cars  no 
action  was  maintainable  in  any  court  to  re- 
cover damages  .alleged  to  have  been  inflicted 
thereby  until  the  Commission  had  made  its 
finding  as  to  the  reasonableness  of  the  rule; 
tbat  the  Commission  had  authority  to  make 
examination  and  report  upon  the  amount  of 
damages  which  the  plaintiff  had  suffered 
from  the  unjust  discrimination'  alleged  in 
its  complaint;  and  that  where  it  appears  that 
the  act  has  been  violated,  and  the  requisite 
ruling  as  to  the  unreasonableness  of  the  prac- 
tice assailed  has  been  made  by  the  Commis- 
sion, section  9  of  the  Commerce  Act  is  appli- 
cable. And  with  reference  to  said  section 
the  court  said: 

"This  provision  defines  the  remedies  to  which 
a  person  in  the  situation  of  the  plaintiff  is  en- 
titled, and  the  terms  of  the  provision  clearly 
indicate  that  these  remedies  are  exclusive.  The 
express  requirement  of  an  election  between  the 
proceeding  before  the  Commission  and  suit  in 
the  federal  court  leaves  no  room  for  the  con- 
clusion that  there  is  an  option  in  such  case  to 
resort  to  the  state  court  Where  the  proceeding 
has  been  had  before  the  Commission  and  repara- 
tion awarded,  suit  under  section  16  (as  amended 
in  1910)  may  be  brought  in  either  a  state  or  fed- 
eral court,  but  this  is  after  the  Commission's 
•ward  has  been  made." 

In  response  to  the  insistence  that  no  ad- 
ministrative question  was  Involved  the  court 
said: 

"It  is  said  that  the  present  action  is  brought 
to  recover  damages  caused  by  the  violation  or 
discriminatory  enforcement  or  the  carrier's  own 
rule,  and  that  in  such  case,  no  administrative 
question  being  involved,  resort  to  the  Commis- 
sion was  not  necessary.    And  this,  it  is  urged, 


was  held  in  Penna.  B:  R.  v.'  Puritan  Ooal.'Co*, 

237  U.  S.  121  [35  Sup.  Ct  484,  59  U  Bd.  867J. 
See,  also,  Illinois  Central  R.  B.  v.  Mulberry 
Hill  Coal  Co.,  decided  June  14,  1915  [238  U.  S. 
275,  35  Sup.  Ct  760,  59  Ii.  Ed.  1306].  The 
distinction,  however,  is  apparent  In  the  cases 
cited  the  plaintiff  had  not  invoked  the  juris- 
diction of  the  Commission.  In  this  case,  it  had 
done  so.  It  went  before  the  Commission,  with 
its  complaint  under  the  act,  assailing  the  rule 
of  the  company,  and  it  secured  from  the  Com- 
mission a  finding  as  to  the  illegality  of  the  rule 
and  the  violation  of  the  act  This  proceeding 
established  the  character  of  the  claim  so  far 
as  interstate  transactions  were  concerned,  and 
it  could  be  prosecuted  solely  under  the  federal 
statute.  This  follows  necessarily  from  the  su- 
premacy of  the  federal  legislation  in  relation  to 
interstate  commerce.  So  long  as  the  creative 
provisions  of  the  federal  act  did  not  appear  to 
be  involved,  and  the  wrong  was  not  disclosed 
in  the  aspect  presented  by  the  Commission's 
finding,  the  plaintiff  was  free  to  avail  itself  of 
common-law  remedies  or  of  those  afforded  by 
local  statutes.  But  when,  as  a  result  of  its  own 
insistence  upon  its  federal  right  under  the  act, 
it  appeared  that  the  act  had  been  violated  and 
that  the  special  remedial  provisions  of  the  aot 
were  applicable,  it  was  not  possible  for  the 
plaintiff  to  ignore  the  statute  it  had  thus  called 
into  play  and  disregard  its  provisions  for  the 
purpose  of  measuring  relief  by  local  standards. 
The  federal  statute  governed  the  plaintiff  no  less 
than  the  defendant  In  the  situation  in  which 
the  plaintiff  stood  after  the  Commission's  find- 
ing, that  statute  determined  the  extent  of  the 
damages  it  was  entitled  to  recover  with  respect 
to  interstate  sales  and  shipments,  and  the  plain- 
tiff was  not  free  to  seek  another  remedy  in  the 
state  court  and  there  to  secure  treble  damages 
under  the  state  statute  with  respect  to  the  same 
transactions. 

"This  is  not  to  say  that  the  finding  of  the 
Commission  as  to  the  amount  of  damages  has 
any  other  effect  than  that  prescribed  in  sec- 
tion 16  of  the  act.  It  is  simply  to  hold  that 
the  plaintiff,  having  demanded  and  obtained  the 
appropriate  ruling  from  the  Commission  as  to 
the  discrimination  which  had  been  practiced, 
was  then  entitled  to  proceed  for  the  recovery  of 
damages  in  accordance  with  the  act,  and  not 
otherwise.  The  fact  that  the  Commission  had 
not  made  its  award  of  damages  at  the  time  the 
action  was  brought  is  immaterial.  The  pro- 
ceeding before  the  Commission  was  pending  and 
the  plaintiff's  right  and  remedy  were  fixed  by 
the  federal  act 

"We  conclude,  therefore,  that  with  respect  to 
the  damage  sustained  by  the  plaintiff  in  its  in- 
terstate business,  by  reason  of  the  unjustly  dis- 
criminatory distribution  of  cars  for  interstate 
shipments,  the  plaintiff  was  not  entitled  to 
maintain  this  action  under  the  state  statute." 

From  the  foregoing  authorities  we  reach 
the  following  conclusions: 

[3]  1.  That  section  22  simply  reserves  to 
the'  shipper  his  remedies  existing  at  common 
law  or  by  statute  In  so  far  as  same  do  not 
conflict  with  the  provisions  of  the  act;  that 
is  to  say,  that  where  no  administrative  ques- 
tion is  involved,  as  denned  In  Texas  &  Pacif- 
ic B.  B.  Co.  v.  Abilene  Cotton  Oil  Co.,  supra, 
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and  'where  the  shipper  does  not  intake  the 
aid  of  the  Commission,  he  may  prosecute 
bis  common-law  or  statutory  remedies!. 

[4]  2.  That  where  he  applies  to  the  Com- 
mission he  must  proceed  in  accordance  with 
the  act 

[S]  3.  That  the  act  (section  9)  provides  two 
methods  for  the  ascertainment  of  damages, 
which  are  exclusive — one  to.  the  Commis- 
sion and  the  other  to  the  federal  courts. 

{6]  4.  That  by  section  16,  when  an  award 
of  damages  has  been  made  by  the  Commis- 
sion, and  the  order  awarding  same  Is  not 
complied  with,  the  shipper  may  then  institute 
suit  in  either  the  federal  or  the  state  court. 
,  [7]  8.  That  the  complainant's  suit  does 
not  fall  within  any  of  these  provisions  and 
>the  chancery  court  was  therefore  without 
Jurisdiction  to  determine  the  questions  raised 
by  the  pleadings  in  this  cause. 

Since  the  court  is  without  jurisdiction  it 
Is  unnecessary  to  pass  upon  the  other  ques- 
tions submitted. 

The  decree  of  the  chancellor  la  therefore 
affirmed,  with  costs. 


UU  Tenn.  387) 

DICKENS  et  al.  v.  BRANSFORD 
REALTY  CO. 

(Supreme  Court  of  Tennessee.     March  2D, 
1919.) 

1.  Garnishment    «=»63— Property    Subject 
to—  salary  of  railroad  employ*. 

The  salary  of  an  employe1  of  a  railroad  cor- 
poration being  operated  by  the  United  States 
government  under  Act  Cong.  March  21,  1018 
(U.  S.  Comp.  St  1918,  §§  3115%a-3115%p),  is 
not  subject  to  garnishment. 

2.  Railroads    «=5>5%.  New,  voL  6A  Key-No. 
Series— Governmental  Adenoids. 

Under  Act  Cong.  March  21.  1918  (U.  S. 
Comp.  St  1918,  §f  3115%a-S115%p),  and  un- 
der previous  statutes  and  a  proclamation  of 
the  President,  the  railroads  of  the  country  are 
merely  agencies  or  instrumentalities  of  the 
United  States  government 

3.  Garnishment   €=>17,  18— Municipalities 
— Governmental  Agencies. 

It  is  the  settled  policy  of  the  state  to  hold 
immune  from  garnishment  all  municipalities 
and  other  governmental  agencies. 

Certiorari  to  Court  of  Civil  Appeals. 

Suit  by  the  Bransford  Realty  Company 
against  B.  T.  Dickens  and  the  Nashville  Ter- 
minals garnishee  defendant  Judgment. for 
plaintiff,  and  from  Judgment  of  Court  of 
Civil  Appeals  both  parties  bring  certiorari. 
Judgment  of  lower  court  reversed,  and  suit 
dismissed. 


Keeble  &  Seay  and  A.  W.  StockeU,  all  of 
Nashville,  for  plaintiff. 

W.  E.  Norrell,  Jr.,  of  NashviUe,  for  de- 
fendants.   ' 

GREEN,  J.  This  suit  was  brought  by  the 
Bransford  Realty  Company,  a  creditor  of 
B.  T.  Dickens,  to  subject  the  salary  of  the 
latter  in  the  hands  of  his  employer,  Nash- 
ville Terminals,  as  garnishee,  to  the  payment 
of  the  Realty  Company's  claim. 

Nashville  Terminals  is  a  railroad  corpora- 
tion, handling  the  terminal  business  of  the 
Nashville,  Chattanooga  &  St  Louis  Railway, 
and  the  Louisville  &  Nashville  Railroad  Com- 
pany In  Nashville,  and  said  Terminals  is 
and  was  at  the  time  of  this  suit  being  oper- 
ated by  the  United  States  government. 

The  sole  question  presented  is  as  to  the 
liability  of  a  railroad  corporation  operated 
by  the  government  to  be  subjected  to  process 
of  attachment  and  garnishment  by  a  credi- 
tor of  one  of  its  employes. 

The  trial  court  held  that  such  garnishment 
proceedings  might  be  maintained,  and  Ten- 
dered Judgment  accordingly.  The  Court  of 
Civil  Appeals  likewise  reached  this  conclu- 
sion, but  held  that  execution  upon  such  judg- 
ment could  not  be  Issued  while  the  defend- 
ant was  being  operated  by  the  United  States 
government. 

Both  parties  have  brought  the  case  to  this 
court  by  petitions  for  certiorari,  complaining 
of  the  judgment  of  the  Court  Of  Civil  Ap- 
peals, In  so  far  as  adversely  affected. 

[1]  We  are  of  opinion  that  garnishment 
proceedings  cannot  be  maintained  against 
such  a  defendant  under  such  circumstanc- 
es, In  this  jurisdiction  at  least 

This  court  held  long  since  that  the  comp- 
troller of  the  state  might  not  be  garnished 
by  a  creditor  of  a  state  employe,  to  subject 
the  salary  of  the  latter.  Bank  of  Tennessee 
v.  Dibrell,  3  Rneod  (35  Tenn.)  379. 

Later  It  was  declared  that  the  same  rule 
applied  to  garnishments  against  municipal 
corporations,  arms,  or  agencies  of  the  state, 
to  subject  the  salaries,  of  their  employes. 
City  of  Memphis  v.  Laski,  9  Helsk.  (56  Tean.) 
511,  24  Am.  Rep.  827;  Baird  v.  Rogers,  95 
Tenn.  492,  32  S.  W.  63ft 

In  Bank  of  Tennessee  v.  Dibrell,  supra,  the 
court,  speaking  of  such  garnishments,  said: 

"Every  consideration  of  policy  would  forbid 
it  No  government  can  sanction  it  It  would 
be  very  embarrassing  generally,  and,  under  some 
circumstances,  might  prove  fatal  to  the  public 
service,  to  allow  the  means  of  support  of  the 
servants  of  the  government  to  be  intercepted  in 
the  hands  of  distributing  agents.  If  the  funds 
of  the  government,  thus  specifically  appropriat- 
ed for  the.  support  and  maintenance  of  its 
agents,  were  allowed  to  be  divested  by  process 
of  attachment  in  favor  of  creditors,  or  other- 
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wise,  from  their  legitimate  object,'  the  functions 
«f  the  government  might  be  suspended." 

In  City  of  Memphis  v.  Laski,  supra,  quoting 
from  the  Supreme  Court  of  Illinois,  in  Mer- 
wln  v.  City  of  Chicago,  45  111.  134,  92  Am. 
Dec.  204,  It  was  said: 

"The  city  should  not  be  subjected  to  this  spe- 
cies of  litigation,  no  matter  -what  may  be  the 
character  of  the  indebtedness.  If  we  hold  it 
must  answer  in  all-  these  cases,  and  the  exemp- 
tion from  liability  be  allowed  to  depend  in  each 
case  upon  the  character  of  the  indebtedness,  we 
shall  leave  it  liable  to  a  vast  am'ount  of  liti- 
gation in  which  it  has  no  interest,  and  obliged 
to  spend  the  money  of  the  people  and  the  time 
of  its  officials  in  the  management  of  matters 
wholly  foreign  to  the  object, of  its  creation.  A 
municipal  corporation  cannot  be  properly  turned 
into  an  instrument  or  agency  for  the  collection 
of  private  debts.  It  exists  simply  for  the  pub- 
lic welfare,  and  cannot  be  required  to  consume' 
the  time  of  its  officers  or  the  money  in  its 
treasury  in  defending  suits  in  order  that  one 
private  individual  may  th«  better  collect  a 
demand  doe  from  another." 

The  court  has  likewise  held  that  the  funds 
of  a  municipal  corporation  in  the  hands  of  a 
third  person  might  not  be  subjected  to  gar- 
nishment by  a  creditor  of  the  municipality. 
Moore  v.  Mayor,  etc.,  Chattanooga,  8  Helsk. 
(55  Tenn.)  850;  Board  of  Directors  v.  Bodkin 
Bros.,  108  Tenn.  700,  09  S.  W.  Z10. 

The  principle  seems  to  me  that  this  court 
will  not  permit  any  obstruction  of  the  finan- 
cial administration  of  government  It  will  not 
permit  any  Interference  with  the  collection 
of  its  funds  by  a  governmental  agency  nor 
with  the  disposition  of  such  funds  by  a  gov- 
ernmental agency. 

The  case  of  Board  of  Directors  v.  Bodkin 
Bros.,  supra,  dealt  with  an  attempt  to  at- 
tach the  funds  of  the  St.  Francis  levee  dis- 
trict, which  was  a  public  corporation,  clothed 
with  governmental  duties  and  functions,  or- 
ganized under  the  laws  of  Arkansas,  with  an 
office  In  the  city  of  Memphis. 

So,  It  will  be  seen  that  this  court  has  ex- 
tended the  same  Immunity  against  proceedings 
by  garnishment  to  agencies  of  other  gov- 
ernments that  it  extends  to  agencies  of  the 
government  of  the  state  of  Tennessee. 

[2]  Under  Public  Act  No.  107  of  the  Sixty- 
Fifth  Congress,  approved  March  21,  1918 
(Act  March  21,  1818,  c.  25,  40  Stat  451  [U. 
S.  Comp.  St.  1918,  H  8115%a-3115%p]),  and 
under  previous  statutes  and  the  proclamation 
Of  the  President,  the  railroads  of  the  country, 
Including  the  defendant  Nashville  Terminals, 
are  now  merely  agencies  or  instrumental!- 
ties  of  the- United  States  government 

[S]  While  it  Is  true  Public  Act  No.  10JT  of 
the  Sixty-Fifth  Congress  above  referred  to, 
very  broadly  authorized  suits  against  sach 
common  carriers,  still  their  liability  to  salt 


is  not  greater  than  that  of  the  various  mu- 
nicipal corporations  of  this  state.  Such  lia- 
bility, however,  should  be  confined  to  their 
own  creditors.  Since  it  is  the  settled  policy 
of  this  state  to  hold  immune  from  garnish- 
ments all  municipalities  and  other  govern- 
mental agencies,  we  think  sach  protection 
must  be  accorded  to  defendant  Nashville 
Terminals,  as  It  is  now  operated. 

Moreover,  section  10  of  the  Act  of  Congress 
above  referred  to  (U.  S.  Comp.  St.  1918,  I 
3115%  J),  expressly  provides  that  "no  pro- 
cess, mesne  or  .-final,  shall  be  levied  against 
any  property  under  such  federal  control,"  and 
this  would  doubtless  preclude  proceedings  by 
attachment  and  garnishment. 

We  have  not  bad  occasion  to  consider  in 
this  opinion  the  effect  of  General  Order  No. 
43,  promulgated  by  the  Director  General  of 
Railroads  September  5,  1918,  which  under- 
took to  exempt  carriers  under  federal  con- 
trol from  proceedings  by  garnishment;  how- 
ever, as  stated  heretofore  under  our  previ- 
ous decisions,  we  think  such  carriers  so 
operated  are  freed  from  such  process. 

It  results  that  the  judgment  of  the  lower 
court  will  be  reversed,  and  this  suit  dis- 
missed. 


(141  Tenn.  392) 
OGILVIE  et  al.  v.  HAIUBY,  Clerk,  et  al. 

(Supreme  Court  of  Tennessee.    March  29, 1919.) 

1.  Constitutional  Law  *=»46(2)  —  Consti- 
tutionality op  Statute— Sufficiency  of 
Objection. 

Where  a  bill  le  bottomed  on  the  unconsti- 
tutionality of  a  statute,  it  is  duty  of  complain- 
ant to  point  out  and  state  with  particularity 
details  of  supposed  invalidity. 

2.  Equity    «=>228— Demurrer— Sufficiency. 

A  demurrer  which  challenges  generally  the 
legal  conclusions  of  a  bill  bottomed  on  uncon- 
stitutionality of  a  statute  is  sufficient. 

3.  CONSTITUTIONAL  LAW  <S=»48  —  CONSTITU- 
TIONALITY of  Statute— Prebuicption. 

Every  intendment  is  in  favor  of  the  consti- 
tutionality of  a  statute. 

4.  Constitutional  Law  «=»48  —  Statutes  — 
Constitutionality— Presumption. 

If  any'  possible  reason  can  be  conceived  to 
justify  classifications  in  revenue  statutes,  they 
will  not  be  held  unconstitutional  as  discrimina- 
tory. 

5.  Licenses  <S=>7(3)  —  Privilege  Tax  — Dis- 
crimination. 

Priv.  Acts  1915,  c  407,  assessing  a  privilege 
tax  on  automobiles  used  for  pleasure,  but  not 
on  automobiles  used  for  business,  is  not  uncon- 
stitutional as  arbitrary  and  discriminatory. 


fanTOT  oVb—  cases  ie»  same  tdpto  and  KBY-NBMBB&  la  all  Kay-Numbered  Digests  and  indmtM 


Digitized  by 


Google 


,646 


210  SOUTHWESTERN  REPORTER 


(Tenn. 


8.  Licenses  «=»14(2)  —  "PairmtaK"  —  AUTO- 
MOBILES. 

As  was  done  in  Priv.  Acta  1915,  c.  407,  the 
use  of  automobiles  on  highways  (or  pleasure 
may  be  declared  a  "privilege." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Privi- 
lege.] 

7.  Statutes   «=>121(1)  —  Title  —  Licenses  — 
Motob  Vehicles. 

The  caption  of  Priv.  Acta  1915,  c.  407,  enti- 
tled "an  act  to  provide  revenue  by  assessing  a 
privilege  tax,"  etc.,  "on  automobiles  and  motor- 
cycles used  for  pleasure,"  etc.,  conforms  to  the 
body  of  the  act. 

8.  Licenses    «=»7(1)  —  Statutes  —  Pubpose 
and  Disposal  or  Taxes. 

Priv.  Acts  1915,  c  407,  assessing  a  privilege 
tax  on  automobiles  used  for  pleasure,  must  be 
construed  together  with  Priv.  Acta  1917,  c. 
441,  creating  a  board  of  highway  commissioners, 
etc.,  and  hence  is  not  open  to  the  attack  that 
it  contains  no  provisions  for  the  expenditure 
of  such  taxes  when  collected. 

9.  Constitutional  Law  d>=»46(l)— Necessity 
of  Determining  Question— Issues. 

In  a  suit  to  enjoin  the  collection  of  a  priv- 
ilege tax  on  automobiles  under  Priv.  Acta  1915, 
c.  407,  on  ground  that  such  statute  was  uncon- 
stitutional, court  need  not  pass  on  question  as 
to  whether  or  not  penalty  provided  in  section  2 
was  excessive  and  vitiated  the  statute,  where 
no  penalty  was  involved  in  the  suit  in  question. 

10.  Statutes  «=»64(8>— Pabtial  Invalidity 
—Licenses. 

Even  though  the  penalty  provided  in  Priv. 
Acts  1915,  c.  407,  |  2,  for  nonpayment  of  priv- 
ilege tax  on  pleasure  automobiles  should  be  held 
to  be  excessive  and  unconstitutional;  it  would 
not  vitiate  the  remainder  of  the  act 

Appeal  from  Chancery  Court,  Davidson 
County;  J  as.  B.  Newman,  Chancellor. 

Bill  by  J.  A.  Ogilvie  and  others  against 
Romans  Halley,  Clerk,  and  others.  From  a 
decree  in  favor  of  defendants,  the  complain- 
ants appeal.    Affirmed. 

Roscoe  Bond,  Wm.  Fuqua,  and  Lurton 
Goodpasture,  all  of  Nashville,  for  appellants. 

T.  J.  McMorrough,  of  Nashville,  for  appel- 
lees. 

LANSDEN,  C.  J.  The  bill  in  this  cause 
was  filed  to  enjoin  the  collection  of  a  privi- 
lege tax  on  automobiles  used  for  pleasure, 
applicable  to  Davidson  county.  It  is  averred 
that  the  statute  authorizing  this  tax  is  un- 
constitutional. A  demurrer  was  Interposed, 
which  was  sustained  by  the  chancellor,  and 
the  complainants  have  appealed  to  this  court 

[1-8]  Some  criticism  is  made  of  the  form 
of  the  demurrer.  It  Is  insisted  that  It  is  too 
broad  in  its  terms  to  be  considered.  Where 
a  bill  Is  bottomed  on  the  unconstitutionality 
of  a  statute,  it  is  the  duty  of  the  complain- 
ant to  point  out  and  state  with  particularity 


the  details  of  the  supposed  conflict  of  the 
statute  with  the  organic  law.  In  such  a  case 
a  demurrer  which  challenges  generally  the 
legal  conclusions  of  the  bill  Is  sufficient 
Every  intendment  is  In  favor  of  the  statute 
and  against  the  attack,  and  the  complainant 
must  lay  his  grounds  of  attack  with  the  pre- 
cision ordinarily  required  of  a  demurrant 

The  statute  Involved  is  chapter  407  of  the 
Private  Acts  of  1915,  entitled : 

"An  act  to  provide  revenue  by  assessing  a 
privilege  tax  in  counties  having  a  population 
of  from  149,000  to  190,000  inhabitants  by  the 
federal  census  of  1910,  or  any  subsequent  fed- 
eral census,  on  automobiles  and  motorcycles 
used  for  pleasure,  to  oil  the  turnpike  roads  of 
said  county  which  are  under  the  supervision  of 
the  turnpike  board." 

Section  1  of  the  act  provides  that  a  privi- 
lege tax  shall  be  collected  in  the  counties 
named,  by  the  county  court  clerk,  on  all  au- 
tomobiles and  motorcycles  used  for  pleasure, 
i>f  $7.50  on  seven-passenger  automobiles,  $5 
on  five-passenger  automobiles,  $3  on  two-pas- 
senger automobiles,  and  $2  on  motorcycles, 
and  It  is  provided  that  said  tax  is  to  be  paid 
annually  to  the  county  court  clerk,  as  other 
privilege  taxes. 

Section  2  provides  that  the  owners  of  such 
vehicles  shall  pay  said  privilege  tax  In  ad- 
vance, and  that  any  violation  of  the  act  sub- 
jects them  to  payment  of  a  penalty  of  $25, 
and  that  said  tax  and  penalty  shall  be  a  lien 
on  said  machines. 

Section  3  provides  that  it  shall  be  the  duty 
of  the  county  court  clerk  to  turn  over  to  the 
county  trustee  all  collections  under  this  stat- 
ute, to  be  placed  by  the  trustee  "to  the  credit 
of  account  for  oiling  turnpikes  In  said  coun- 
ties." 

The  foregoing  act  as  stated,  was  passed 
by  the  Legislature  of  1915.  Prior  to  this  was 
chapter  141  of  the  Acts  of  1907,  creating  a 
turnpike  board  for  Davidson  county.  Omit- 
ting reference  to  other  Davidson  county  road 
laws,  by  chapter  441  of  the  Private  Acts  of 
1917,  a  board  of  highway  commissioners  was 
created  for  Davidson  county,  which  was  giv- 
en charge  of  all  the  highways  of  the  county, 
both  turnpikes  and  roads,  and  it  was  provid- 
ed In  the  act  of  1917  (section  15)  that— 

"All  funds  assessed  for  pike  and  district  road 
purposes  shall  be  collected  by  the  county  trus- 
tee, as  now  provided  by-law  and  shall  be  paid 
out  on  the  warrants  of  the  county  judge  on 
orders  signed  by  the  superintendent  of  road, 
and  countersigned  by  at  least  two  members  of 
the  board  of  highway  commissioners." 

The  bill  herein  was  filed  July  19, 1917,  aft- 
er the  aforesaid  act  of  1917  was  passed. 
Therefore,  at  the  time  this  suit  was  brought 
these  was  In  force  chapter  407  of  the  Private 
Acta  of  1915,  herein  attacked,  and  chapter 
441  of  the  Private  Acts  of  1917,  creating  the 
board  of  highway  commissioners,  and  confer- 


•tssfoi:  other  caaei  Me  umt  toplo  and  KEY-NUMBER  ln.aU'K«r-Numbarad  Dlceeti  sad  Indexes 


Digitized  by 


Google 


TennJ' 


OOILYIE  t.  HAILEY 


847 


ring  upon  such  board  jurisdiction  of  the  turn- 
pike roads  of  Davidson  county. 

80  far  as  these  complainants  are  concern- 
ed, these  two  acts  must  be  construed  togeth- 
er, In  pari  materia,  as  part  of  the  same 
scheme  of  legislation.  This  latter  observa- 
tion removes  some  of  the  objections  urged  to 
the  act  of  1915  by  the  complainants  herein, 
and  by  Mr.  Shannon  in  the  Annotations  in 
his  new  Code.  For  the  purpose  of  this  suit, 
both  these  statutes  may  be  treated  as  one. 

[4,  S]  It  is  first  insisted  that  the  taxation 
of  automobiles  used  for  pleasure  and  failure 
to  tax  automobiles  used  for  business  Is  an 
arbitrary  and  unconstitutional  discrimina- 
tion. 

The  later  decisions  of  this  court  and  of  the 
Federal  Supreme  Court  have  conceded  to  the 
Legislature  a  very  wide  range  of  discretion 
in  the  matter  of  classification  in  police  stat- 
utes and  revenue  statutes.  The  Idea  Is  that, 
if  any  possible  reason  can  be  conceived  to 
Justify  the  classification,  it  will  be  upheld. 
State  v.  McKay,  137  Term.  280,  193  S.  W.  99, 
Ann.  Cas.  1917E,  158;  City  of  Memphis  v. 
State  ex  rel.,  183  Tenn.  83, 179  S.  W.  631,  L. 
R.  A.  1916B,  1151,  Ann.  Cas.  1917C,  1056; 
Motlow  v.  State,  125  Tenn.  547,  145  S.  W. 
177,  L.  R.  A.  1916F,  177— and  federal  cases- 
reviewed  in  these  three  decisions. 

It  is  possible  that  automobiles  used  for 
pleasure  run  more  rapidly  and  are  more  de- 
structive to  the  county  roads.  It  is  possible 
that  no  automobiles  are  used  for  business 
purposes  except  In  the  interest  of  a  business 
that  itself  pays  a  privilege  tax.  It  is  possi- 
ble that  other  reasons  may  exist  for  this  dis- 
crimination, which  we  think  of,  and  we  are 
not  disposed  to  say  that  this  classification  is 
arbitrary  and  unreasonable. 

[6]  It  Is  next  Insisted  that  the  use  of  au- 
tomobiles for  pleasure  cannot  be  declared  a 
privilege,  Inasmuch  as  such  use  is  not  the 
pursuit  of  any  business  or  occupation,  and  it 
is  sought  to  limit  a  privilege  to  such  par- 
suits.-' 

While  some  of  our  older  cases  apparently 
justify  these  arguments,  later  decisions  of 
this  court  declare  that  the  doing  of  a  single 
act  may  be  declared  a  privilege.  The  right 
to  Inherit  may  be  declared  a  privilege.    State 


v.  Alston,  94  Tenn.  674,  30  S.  W.  750,  28  I*. 
R.  A  178. 

The  transfer  of  property  to  a  foreign  cor- 
poration may  be  declared  a  privilege.  State 
ex  rel.  v.  L.  A  N.  R.  R.  Co.,  139  Tenn.  406, 
201  S.  W.  738. 

The  right  of  registration  may  be  declared  a 
privilege.  State  ex  reL  v.  American  Trust 
Co.,  208  S.  W.  611. 

In  view  of  our  later  decisions,  we  have  no 
hesitation  in  holding  that  the  Legislature 
may  declare  it  to  be  a  privilege  to  operate 
pleasure  cars  over  the  turnpike  roads  of.  our 
counties.  Such  operation  amounts  indeed  to 
the  pursuit  of  an  occupation  with  many,  al- 
though not  for  gain. 

[7]  It  is  again  urged  that  the  caption  of 
the  act  does  not  conform  to  its  body.  We 
have  carefully  examined  the  statute,  and 
think  this  objection  is  hypercritical  and  un- 
sound, and  does  not  merit  discussion. 

[8]  It  is  also  said  that  the  act  is  uncon- 
stitutional in  that  it  authorizes  the  collec- 
tion of  this  privilege  tax  by  the  county  court 
clerk  to  be  turned  over  to  the  county  trustee, 
to  be  placed  to  the  account  for  oiling  turn- 
pikes, but  that  it  nowhere  contains  any  pro- 
visions for  the  expenditure  of  said  fund  nor 
authorizes  the  payment  of  such  fund,  when 
collected,  to  any  public  purpose  or  good. 

The  latter  criticism  is  entirely  obviated  by 
construing  this  act  in  connection  with  the 
act  of  1917,  which  does  provide  exactly  how 
the  taxes  raised  for  road  purposes  shall  be 
appropriated  and  paid  out. 

[1, 10]  It  is  finally  insisted  that  the  penal- 
ty of  $25  provided  by  the  act  Is  so  excessive 
as  to  be  invalid,  and  it  Is  argued  that  this 
vitiates  the  entire  statute. 

There  Is  no  question  of  the  penalty  Involv- 
ed in  this  case,  and  we  do  not  find  It  neces- 
sary to  pass  on  the  validity  of  this  portion 
of  the  statute.  If  it  were  Involved,  and 
should  be  held  to  be  excessive  and  unconsti- 
tutional, the  penalty  could  be  easily  elided 
without  affecting  the  remainder  of  the  stat- 
ute, and  this  course  would  doubtless  be  fol- 
lowed by  the  court 

We  are  of  opinion  that  there  Is  no  error  In 
the  decree  of  the  chancellor,  and  the  same  is 
affirmed. 
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MENEES  V.  EWING. 

(Supreme  Court  of  Tennessee.     March  28, 
1919.) 

Elections   «J=>180(2)  —  Method  of  Desig- 
nating Candidate  —  Mandatory  Pboyi- 
bion. 
Shannon's  Code,  §  1248,  as  to  voter  desig- 
nating candidate  of  hia  choice  by  a  cross  (X),  is 
not  mandatory  in  the  sense  that  a  voter  who 
uses  a  different  mark,  such  as  a  check  mark, 
■will  be  deprived  of  his  vote  even  when  the  in- 
tention is  clear  and  obvious  in  view  of  section 
1265;    the  provision  of  the  latter  section  that 
none  but  ballots  provided  in   accordance  with 
the  article  shall  be  counted  having  reference  to 
ballots  described  in  section  1233  et  sea.,  and-  not 
to  manner  of  marking  ballots. 

Appeal  from  Circuit  Court,  Montgomery 
County;  W.  L.  Cook,  Judge, 

Election  contest  between  R.  I*.  Menees  and 
F.  E.  Ewing,  instituted  in  the  county  court 
and  carried  to  circuit  court  Both  courts 
held  that  contestee,  Ewing,  was  legally  elect- 
ed, and  an.  appeal  was  prosecuted  to  the 
Supreme  Court    Affirmed. 

Wm.  Daniels,  Jr.,  and  Austin  Peay,  both 
of  Clarksvilie,  for  appellant 
Dancey  Fort,  of  Clarksvilie,  for  appellee. 

LANSDEN,  C.  J.  This  is  an  election  con- 
test over  the  office  of  Justice  of  the  peace  In 
the  First  district  of  Montgomery  county. 
The  suit  was  instituted  in  the  county  court 
and  carried  from  thence  to  the  circuit  court 
of  the  county.  Both  courts  held  that  the 
contestee,  Ewing,  was  duly  and  legally  elect- 
ed as  shown  by  the  return  of  the  officers  of 
election.  An  appeal  was  prosecuted  to  this 
court,  and  errors,  have  been  assigned,  which 
present  a  number  of  questions,  but  the  only 
matter  of  public  Interest  is  the  question 
presented  upon  the  two  ballots  cast  for  con- 
testee marked  with  a  check  mark  instead  of  a 
cross  mark. 

We  are  satisfied  that  the  ballots  were  pre- 
served so  that  the  ones  Inspected  by  the 
county  Judge,  and  later  by  the  circuit  Judge, 
and  presented  for  our  inspection,  are  the  true 
ballots  deposited  In  the  ballot  box  by  the  vot- 
ers. It  was  so  held  in  the  county  court  and 
the  circuit  court,  and  there  is  evidence  to  sup- 
port the  holding. 

As  to  the  other  ballots  counted  for  contes- 
tee, and  which  present  the  question  of  fact 
as  to  whether  the  voters  Intended  to  place 
the  cross  mark  opposite  the  name  of  contes- 
tee, we  are  satisfied  with  the  holding  of  the 
circuit  court.  By  a  personal  inspection  of 
the  ballots  all  of  these  authorities  concluded 
that  the  voters  designated  contestee  in  a 
proper  manner  by  the  making  of  the  cross 
mark  opposite  his  name.  We  affirm  their  ac- 
tion as  to  this. 


As  to  the  ballots  upon  which  the  name  of 
contestee  was  designated  by  a  check  mark. 
The  point  made  against  these  ballots  is  that 
the  voters  used  a  check  mark  Instead  of  a 
cross  mark.  No  point  is  made  that  the  mark 
used  could  designate  any  other  name  than 
that  of  contestee,  and  that  the  voter  intend- 
ed to  designate  another  than  him  as  his 
choice  for  the  office  of  Justice  of  the  peace. 
It  is  insisted  that  the  statute  having  desig- 
nated a  cross  mark  (X)  as  the  way  by  which 
voters  are  to  select  their  choice  of  candidates, 
no  other  mark  can  be  allowed;  the  insist- 
ence being  that  the  language  of  the  statute  Is 
mandatory,  and  the  court  has  no  discretion 
in  the  matter. 

The  Dortch  Ballot  Law  originated  In  the 
act  of  1890  First  Extra  Session,  chapter  24. 
So  far  as  we  are  advised  it  has  not  been  con- 
strued by  this  court  with  respect  to  the  ques- 
tion presented  in  this  case.  An  examination 
of  the  statute  discloses  that  it  inaugurated 
a  new  method  of  voting  In  the  territory  to 
which  it  has  application.  It  designates  the 
ballot  and  the  manner  of  issuing  them  as 
well  as  the  way  in  which  the  voter  shall  cast 
his  vote.  The  main  purpose  of  the  act  is 
to  secure  privacy  upon  the  part  of  the  voter 
in  casting  his  ballot  and  to  secure  purity  in 
the  elections.  After  describing  in  consider- 
able detail  how  the  election  booths  are  to  be 
established,  the  ballots  are  to  be  furnished, 
the  kinds  of  ballots,  and  other  details  respect- 
ing the  election,  the  marking  of  the  ballot  by 
the  voter  is  set  forth  in  the  following  lan- 
guage found  at  section  12-18  of  Shannon's  An- 
notated Code. 

"He  shall  then  go  to  one  of  the  voting  shelves, 
tables,  or  compartments,  and  shall  prepare  hia 
ballot  by  marking  in  the  appropriate  margin  or 
place  a  cross  (X)  opposite  the  name  of  the 
candidate  of  his  choice  for  each  office  to  be  fill- 
ed, or  by  filling  in  the  name  of  the  candidate  of 
his  choice  in  the  blank  space  provided  therefor 
and  marking  a  ctoss  (X)  opposite  thereto,  and 
likewise  a  cross  opposite  the  answer  he  desires 
to  give  in  case  of  a  constitutional  amendment." 

The  act  then  describes  how  the  ballot  is  to 
be  folded  and  the  stub  torn  off,  the  manner 
and  time  of  voting,  to  prevent  repeating,  who 
are  allowed  in  the  room,  spoiled  ballots,  as- 
sistance to  physically  disabled  voters,  and 
then  describes  what  are  known  as  Improperly 
marked  ballots.  This  provision  is  found  in 
section  1255  of  the  foregoing  Code,  and  is  as 
follows: 

"If  the  voter  marks  more  names  than  there 
are  persons  to  be  elected  to  an  office,  or  if  for 
any  reason  it  is  impossible  to  determine  the  vot- 
er's choice  for  any'  office  to  be  filled,  his  ballot 
shall  not  be  counted  for  such  office.  But  this 
shall  not  vitiate  the  ballot  so  far  as  properly 
marked.  No  ballot  without  the  official  indorse- 
ment of  the  chairman  of  the  board  of  commis- 
sioners shall  be  deposited,  and  none  but  ballots 
provided  in  accordance  with  the  provisions  of 
this  article  shall  be  counted." 
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It  will  be  perceived  that  section  1248. Bets 
forth  In  detail  the  manner  In  which  the  voter 
shall  cast  his  ballot,  and  designates  how  the 
candidates  of  the  voter's  choice  are  to  be 
pointed  out  by  him,  and  the  designation  se- 
lected by  the  Legislature  is  the  cross  (X)  op- 
posite the  name  of  the  candidate.  Anticipat- 
ing that  some  of  the  ballots,  will  be  Improper- 
ly marked,  section  1286  points  out  the  effects 
of  Improperly  marking  them.  It  is  seen  that 
It  is  there  provided  If  the  voter  marks  more 
names  than  there  are  persons  to  be  elected 
to  an  office,  or  If  for  any  reason  it  is  Im- 
possible to  determine  the  voter's  choice  for 
any  office  to  be  filled,  his  ballots  shall  not  be 
counted  for  such  office.  But  to  prevent  a 
misunderstanding  of  the  language  employed, 
the  Legislature  expressly  provided  that  such 
was  not  to  vitiate  the  ballot  so  far  as  proper- 
ly marked.  It  is  specified,  however,  that  bal- 
lots which  are  not  provided  In  accordance 
with  the  provisions  of  this  article  are  not  to 
be  counted.  We  think  the  reference  last 
made  is  to  ballots  described  In  section  128* 
et  seq.,  and  not  to  the  manner  of  marking 
ballots.  The  Legislature  designated  the  cross 
(X)  as  the  proper  way  to  designate  the  candi- 
date for  whom  the  voter  was  voting,  but  It 
did  not  intend  by  this  designation  to  deprive 
a  voter  of  his  vote  if  he  had  so  marked  his 
ballot  that  his  Intention  was  made  clear  and 
obvious  to  the  dfflcers  of  election.  We  think 
this  is  shown  by  the  two  sections  of  the  act 
set  forth  in  this  opinion.  To  deprive'  a  voter 
of-  his  vote  when  he  makes  his  choice  clear 
and  obvious  is  such  an  act  of  apparent  in- 
justice that  the  intention  to  do  so  will  not  be 
ascribed  to  the  Legislature,  unless  the  lan- 
guage employed  by  it  in  reference  to  the 
matter  Is  plain  and  unambiguous.  It  cannot 
be  assumed  that  the  Legislature  Intended  to 
deprive  a  voter  of  his  choice  merely  upon  the 
form  of  the  mark  employed  to  designate  the 
candidate  voted  for.  This  all  assumes  what 
is  not  denied  in  this  case,  that  the  voter  em- 
ployed a  method  of  designating  the  candidate 
for  whom  he  intended  to  vote,  which  was 
clear. 

Of  course,  what  has  been  said  cannot  have 
application  to  marks  or  insignia,  which  are 
used  upon  the  ballot  for  the  purpose  of  desig- 
nating a  particular  candidate,  or  candidates, 
for  whom  the  voter  should  vote.  It  has  effect 
only  in  those  cases  in  which  the  intention 
of  the  voter  to  designate  the  candidate  of  his 
choice  by  the  unusual  mark  Is  clear  and  satis- 
factory. 9  Ruling  Case  Law,  132 ;  - 15 
Cyc.  353;  Parker  v.  Orr,  158  I1L  609*  41  N. 
ID.  1002,  30  L  R.  A.  230.  See,  also,  RaU  v. 
Potts  et  al.,  8  Humph.  225. 

The  clear  weight  of  authority  Is  to  the 
effect  that  the  method  of  marking  the  ballot 
Is  not  mandatory  in  the  sense  that  the  voter 
will  be  deprived  of  his  vote  if  it  is  clear  that 
the  only  question  involved  is  the  use  of  the 
mark  by  the  voter  to  designate  his  choice. 


Bach  Btate  has  an  Hct  upon  the  subject  with 
more  or  less  divergence  from  our  own,  and, 
of  course,  the  cases  upon  the  subject,  of 
which  there  are  many  are  only  persuasive. 
Affirmed. 


(1U  Tenn.  406) 

STATE  ex  rel.  WILLIAMS  v.  COT  OP 
NASHVILLE!   et   al. 

(Supreme  Court  of  Tennessee.    March  29,  1919.) 

1.  Statutes  <8=>126(7)— Title  and  Subject- 
Mattes— Amendments— Offickbs'  Compen- 
sation. 

,  Priv.  Acts  1917,  c.  525,  providing  for  the 
payment  of  salaries  to  fire  and  police  depart- 
ments of  the  city  of  Nashville,  designated  in  its 
caption  to  amend  the  city  charter,  being  an 
amendatory '  act,  it  is  not  unconstitutional,  as 
violating  Const,  art  2,  J  17,  relating  to  title 
of  statutes,  since  an  amendment  incorporating 
provisions  germane  to  the  original  act  sought 
to  be  amended  need,  recite  nothing  further  than 
a  correct  statement  of  title  of  the  original  act, 

2.  Statutes-  «s»16(8)— Reading  ..or  Bru*- 

AMBNDMStfT8. 

Where  Priv.  Acts  191T«  c.  525,  amending 
city  charter  of  Nashville,  in  its  original  form 
had  been  passed  three  times  in  the  Senate  and 
sent  to  the  House,  where  it  was  substituted  for 
an  identical  bill,  which  bad  beep  twice  read  in 
the  House,  and  then  amended  by  unnecessary 
additions  and  read  a  third  time  and  passed  and 
sent  to  the  Senate,  where  amendment  was  con- 
curred in  and  bill  approved  by  Governor,  it  was 
not  a  violation  of  Const,  art.  2,  f  18,  requiring 
three  readings  of  a  bill  in  each  house. 

Appeal  from  Chancery  Court,  Davidson 
County;  Jas.  B.  Newman,  Chancellor. 

Proceedings  by  the  State,  on  the  relation 
of  one  Williams,  against  the  City  of  Nashville 
and  Qthers,  to  compel  the  adoption  of  an  or- 
dinance fixing  salaries  of  the  members  of  the 
Are  department  Decree  for  relator,  and  de- 
fendants appeal.    Affirmed  and  remanded. 

A.  G.  Ewlng,  Jr.,  ahd  J.  Washington  Moore, 
both  of  Nashville,  for  appellants. 

W.  E.  Norvell,  Jr.,  of  Nashville,  for  ap- 
pellee. 

BACHMAN,  J.  The  constitutionality  of 
chapter  525  of  the  Private  Acts  of  1917  is 
here  assailed  j>y  a  demurrer  filed  by  the  city 
of  Nashville  and  its  commissioners  to  a  bill 
filed  against  them  by.  the  members  of  the  fire 
department  of  the  city  of  Nashville  on  rela- 
tion, wherein  It  was  sought  to  compel  the  city 
authorities'  to  adopt  an  ordinance  fixing  the 
snlarihw  of  the  members  of  the  fire  depart- 
ment, as  provided  in  the  act  under  considera- 
tion. 

'    The  caption  of  the  act  as  finally  passed,  is 
as  follows: 
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"An  art  to  be  entitled  'An  act  to  amend  an 
act  entitled  "An  act  to  create  a  municipal  cor- 
poration to  be  known  as  the  city  of  Nashville, 
and  to  define  its  rights,  powers,  duties  and  ob- 
ligations, and  to  repeal  all  laws  or  parts  of 
lawB  in  conflict  with  the  provisions  of  this  act," 
being  chapter  22  of  the  Private  Acts  of  the 
General  Assembly  of  the'  State  of  Tennessee 
for  the  year  1913  by  amending  section  17  there- 
of'so  as  to  provide  for  the  payment  of  certain 
salaries  to  the  members  of  the  fire  department 
and  the  police  department  of  said  city  of  Nash- 
ville.' " 

It  appears  from  the  legislative  journals 
that  the  act  is  the  embodiment  of  Senate 
Bill  No.  1210,  with  the  exception  that  In  the 
course  of  its  three  passages  In  the  Senate  It 
contained  no  reference  to  the  police  depart- 
ment of  the  city  of  Nashville.  House  Bill  No, 
1619,  Identical  in  caption  and  body  with 
Senate  Bill  No.  1210,  had  passed  two  read- 
ings on  April  7,  .1917,  when  Senate  Bill  No. 
1210,  having  passed  Its  third  reading  and 
had  been  transferred  to  the  House,  was  sub- 
stituted for  House  Bill  No.  1619,  and  amend- 
ed in  the  House  by  adding  to  the  caption  the 
language,  "and  the  police  department  of  the 
city  of  Nashville,"  and  also  by  providing  in 
the  bod;  of  the  bill  for  a  schedule  of  salaries 
for  the  members  of  the  police  department, 
which  the  city  authorities  were  required  to 
adopt  by  ordinance.  In  its  amended  form 
Senate  Bill  No.  1210  was  finally  passed  by 
the  House  on  April  7,  1917,  and  on  that  date 
was  transmitted  to  the  Senate,  where  the 
amendments  previously  made  In  the  House 
were  upon  motion  concurred  in.  The  bill 
was  duly  signed  and  was  approved  by  the 
Governor. 

From  the  foregoing  summary  history  of  the 
bill  it  will  be  seen  that  in  its  original  form 
and  as  passed  on  three  readings  in  the  Senate 
and  two  readings  in  the  House,  it  contained 
no  reference  to  the  police  department  of  the 
city  of  Nashville,  and  that  only  after  sub- 
stitution in  the  House  was  the  caption  and 
body  of  the  bill  amended  so  as  to  Include  in 
the  charter  changed  provisions  affecting  the 
salaries  of  members  of  that  department. 

Upon  this  state  of  facts  the  appellants  con- 
tend that  the  procedure  attending  the  enact- 
ment of  the  measure  is  not  in  accord  with 
sections  17  and  18  of  article  2  of  the  Consti- 
tution of  the  state,  and  the  act  is  therefore 
roid.  These  sections  of  article  2  of  the  Con- 
stitution are  as  follows: 

"Sec.  17.  Bills  may  originate  in  either  house, 
but  may  be  amended,  altered,  or  rejected  by  the 
other.  No  bill  shall  become  a  law  which  em- 
braces more  than  one  subject,  •  •  •  to  be 
expressed  in  the  title.  All  acts  which  repeal, 
revive  or  amend  former  laws,  shall  recite  in 
their  caption  or  otherwise  the  title  or  substance 
of  the  law  repealed,  revived  or  amended. 

"Sec.  18.  Every  bill  shall  be  read  once  on 
three  different  days,  and  be  passed  each  time 
in  the  house  where  it  originated,  before  trans- 
mission to  the  other.  No  bill  shall  become  a 
law  until  it  shall  have  been  read  and  passed, 


on  three  different  days  in  each  house,  and  shall 
have  received  on  its  final  passage,  in  each  house, 
the  assent  of  a  majority  of  all  the  members 
to  which  that  house  shall  be  entitled  under  this 
Constitution;  and  shall  have  been  signed  by 
the  respective  speakers  in  open  session — the  fact 
of  such  signing  to  be  noted  on  the  journal ;  and 
shall  have  received  the  approval  of  the  Gov- 
ernor, or  shall  have  been  otherwise  passed  un- 
der the  provisions  of  this  Constitution." 

It  is  to  be  noted  that  the  act  In  question 
is  an  amendatory,  and  not  an  original,  meas- 
ure, and,  further,  that  while  Its  effect  is  to 
provide  for  the  payment  of  certain  salaries  to 
designated  municipal  employes,  It  is  an  act 
specifically  designated'  by  Its  caption  as 
amending  the  charter  of  Incorporation  of  the 
city  of  Nashville.  The  fixing  of  salaries  with- 
in certain  limits  is  the  particular  wherein 
the  subject  Is  to  be  changed. 

[1]  As  an  amendatory  act,  we  are  of  opin- 
ion that  the  same  is  not  obnoxious  to  the 
provisions  of  the  Constitution.  It  has  been 
repeatedly  held  by  us  that  an  amendment  in- 
corporating provisions  germane  to  the  subr 
Ject  of  the  original  act  sought  to  be  amended 
need  recite  nothing  further  than  a  correct 
statement  qf  the  title  of  the  original  act  Hyr 
man  v.  State,  87  Tenn.  110,  111,  9  S.  W.  372, 
1  L.  R.  A  497;  State  ex  rel.  v.  Algood,  87 
Tenn.  168, 10  S.  W.  310;  Wright  v.  Cunning- 
ham, 116  Tenn.  454,  455,  91  S.  W.  293;  Mem- 
phis Street  Railway  v.  State,  110  Tenn.  613, 
75  S.  W.  73a 

And,  as  stated  In  the  case  of  State  ex  reL 
v.  Algood: 

"The  criticism  is  that  this  title  does  not  in- 
dicate the  character  of  the  proposed  amendment. 
This  is  not  necessary  if,  in  fact,  the  amend- 
ment is  germane  to  the  original  act  and  is  em- 
braced within  the  title  of  the  original  or  amend- 
ed act.  In  such  case,  the  title  of  the  original 
act  being  made  a  part  of  the  title  of  the  amend- 
atory act,  the  particulars  of  the  amendment 
need  not  be  shown  by  the  title." 

We  have  further  held  that,  where  the  cap- 
tion of  an  amendatory  act  contains  a  recital 
of  the  title  of  the  original  act  proposed  to 
be  amended,  it  is  unnecessary  that  the  par- 
ticular character  of  the  amendment  be  In- 
dicated, and  that  unnecessary  recitals  in  a 
title  or  superfluous  matter  therein  do  not  In- 
validate an  act  otherwise  constitutional. 
Goodbar  et  al.  v.  City  of  Memphis  et  al.,  113 
Tenn.  38,  81  S.  W.  1061 ;  City  Lumber  Co.  ▼. 
Temple,  138  Tenn.  91,  195  S.  W.  1127. 

It  Is  Insisted  for  the  appellants  that  the 
Insertion  in  the  caption  of  the  act  of  the  lan- 
guage "by  amending  section  17  thereof  so  as 
to  provide  for  the  payment  of  certain  salaries 
to  the  members  of  the  fire  department"  op- 
erated to  restrict  and  limit  the  subject  and 
extent  of  the  proposed  amendment,  and  that 
therefore  the  restricted  title  could  not  there- 
after be  made  by  adding  the  words  "and 
the  police  department 'of  said  City  of  Nash- 
ville," without  constituting  the  bill  in  effect 
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a  new  one;  and  ana  subject,  as  amended;  to 
the  requirements  of  aectioa  18  of  article  2 
of  the  Constitution. 

[2]  This  Insistence  would  necessarily  be 
upheld  if  the  act  were  an  original  one,  or  If 
the  language  used  to  particularly  describe  the 
nature  of  the  amendment  could  be  construed 
as  an  expression  of  the  subject  of  the  legis- 
lation, but,  as  above  noted,  the  one  subject 
expressed  In  the  title  and  coming  within  the 
constitutional  limitation  Is  the  amendment 
of  the  city  charter.  It  Is  the  constant  quanti- 
ty fixing  the  Identity  of  the  bill,  as  stated  in 
Erwln  v.  State,  116  Term.  80,  98  6.  W.  78,  and 
as  expressed  It  presents  a  valid  constitutional 
amendatory  act  which  was  regularly  enacted. 
The  added  language,  specifically  designating 
the  particulars  wherein  the  charter  was  to  be 
amended,  was  unnecessary  and  superfluous, 
and  its  additions  cannot  be  held  to  invalidate 
that  which  was  constitutionally  sufficient 
-without  It    To  so  hold  would  be  subversive 


of  the  fundamental  principle  that  every  in- 
tendment must  be  made  for,  and  all  doubts 
resolved  In  favor  of,  the  constitutionality  of 
the  act. 

In  support  of  the  contention  made  for  the 
appellants  we  are  cited  to  the  case  of  State  v. 
Bradt,  103  Tenn.  584,  63  S.  W.  842.  As  point- 
ed out  in  Goodbar  v.  Memphis,  supra,  this 
case  is  authority  for  the  proposition  that  leg- 
islation under  a  limited  and  restricted  title 
must  be  confined  to  the  limits  prescribed, 
and  the  principle  was  there  correctly  ap- 
plied. The  title  of  the  act  there  being  con- 
sidered related  alone  to  one  subject,  while  the 
body  of  the  act  embraced  three  separate  and 
distinct  subjects  of  legislation.  Here  we  have 
an  amendatory  act,  redoing'  in  Its  caption  the 
title  of  the  original  act,  and  embracing  leg- 
islation coming  within  the  purview  of  the 
original  act 

The  decree  of  the  chancellor  la  affirmed, 
and  the  case  remanded. 
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HUBBARD 


T.    DAHLKE. 


(Supreme  Court  of  Missouri,  Division  No.  3. 

March  1,  1919.     Rehearing  Denied 

March  28,  1019.) 

1.  Mortgages  «3=»497(2)  —  Foreclosure; — 
Record  Title. 

Where  mortgagee,  in  foreclosing,  property, 
failed  to  join  owner  of  record,  to  whom  mort- 
gagor had  sold  premises,  as  a  party  in  the  pro- 
ceedings, purchaser  at  foreclosure  sale  is  not  en- 
titled to  premises  as  against  such  record  owner. 

2.  Trial  «=>11(2)— Tbanbebr  j-bom  Law  to 
Equity— Plea  of  Estoppel.    . 

In  action  to  try  title,  defendant's  plea  that 
plaintiff  in  good  conscience  should  be  estopped 
■from  claiming  title  under  his  quitclaim  deed,  be- 
cause he  was  and  had  been  defendant's  agent  as 
to.  the  land  involved,  and  .secured  quitclaim  deed 
ty  virtue  of  Knowledge  of  facts  secured  as  such 
agent,  held  sufficient  to'  carry  the  case  to-  the 
equity  aide  of  the  court 

8.  Tbial  «=»11(2)— Transfer  from  Law  to 
Equity— Pleading. 
Whether  the  equity  side  of  the  court  shall 
take  jurisdiction  in  a  law  action  is  determin- 
ed by  the  pleadings. 

4.  Limitation  of  Actions  «=»167(2)— Mort- 
gages— Bab  of  Debt— Futile  Foreclosure. 

Foreclosure  of  mortgage  was  barred  by  limi- 
tations under  Rev.  St  1909,  {  1892,  where  ac- 
tion on  note  secured  thereby  was  barred  by 
statute  of  limitations,  though  futile  attempt  to 
foreclose  mortgage  was  made  during  the  period 
of  limitations. 

5.  Limitation  or  Actions  ®=>13— Mort- 
gages— Foreclosure — Purchaser  of  Equi- 
ty of  Redemption. 

No  principal  of  estoppel  of  one  purchasing 
mortgaged  property  to  contest  the  mortgage 
prevents  such  a  purchaser  from  setting  up  the 
defense  that  foreclosure  of  the  mortgage  is  bar- 
red by  limitations. 

6.  Adverse  Possession  qJ=»14— Necessity  or 
Actual  Possession— Payment  of  Taxes- 
Attempt  to  Sell  Land. 

Purchaser  at  mortgage  sale  following  futile 
foreclosure  did  not  obtain  title  under  the  10- 
year  statute  of  limitations  by  payment  of  taxes 
on  the  land  and  attempts  to  sell  the  land,  where 
•he  was  never  in  possession  thereof. 

7.  Principal  and  Agent  «=»69(7)— Acquisi- 
tion of  Outstanding  Title. 

Where  agent,  attempting  to  sell  land  for 
principal,  discovered  by  reason  of  such  agency 
that  principal's  title  was  defective,  and  secured 
land  from  record  owner  by  quitclaim  deed,  he 
will  not  in  equity  and  good  conscience  be  permit- 
ted to  claim  title  as  against  principal,  and 
principal,  upon  payment  to  agent  of  considera- 
tion of  quitclaim  deed,  will  be  decreed  title. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; J.  G.  Slate,  Judge. 


*  Action  by  George  H.  Hubbard  against  Em- 
ma Dahllaa  Decree  for  plaintiff,  and  defend- 
ant appeals.    Reversed,  with  directions. 

A.  L.  Ross,  of  Versailles,  and  H.  G.  Pope, 
of  Kansas  City,  .for  appellant 

Capron,  Butcher  &  Knoop,  of  Kansas  City, 
for  respondent 

.  GRAVES,  J.  Action  to  try  title.  Petition 
In  the  .conventional  form,  including,  however, 
the  allegation  that  the  land  involved  is  In 
the  possession  of  no  person,  and  the  further 
allegation  that  plaintiff  is  unable  to  describe 
the  interest  of  defendant,  because  such,  in- 
terest, is  not  known  to  plaintiff. 

The  answer  pleaded:  (1)  General,  denials 
■  &).  by  way  of  answer  and  cross-bill  she  avers 
that  she  held  a  mortgage  deed  given  by  A. 
F.-&.I*  E.  Knll.  ion  the-  land  in  dispute,  that 
she  employed  reputable,  counsel  to  foreclose 
this  Bgectgftge  by  suit,  that  such  counsel 
brought  the  suit  against  the  two  Hulls,  that 
her  said  counsel  bought  In  the  land  at  spe- 
cial execution  sale  under  such  judgment  and 
then  conveyed  to  her,  and  she  asked  for  a 
new  foreclosure  of  the  mortgage  deed;  (3) 
this  count  likewise  recounts  the  foregoing 
facts  and  others  and  asks  for  a  foreclosure ; 
(4)  Is  a  plea  of  .estoppel,  In  which  It  is  aver- 
red that  Hubbard  was  the  agent  of  plaintiff, 
and  was  thereby  in  equity  estopped  from  ac- 
quiring an  outstanding  title  against  her ;  (5) 
plea  of  10-year  statute  of  limitations. 

The  reply  fully  met  the  issues  of  the  an- 
swer. The  court  declined  to  hear  evidence 
on  the  second  and  third  counts  of  the  an- 
swer, on  the  ground  that  the  right  to  fore- 
close the  mortgage  had  long  since  been 
barred.  On  the  other  matters  of  defense  the 
trial  court  found  the  facts  against  defend- 
ant, and  found  plaintiff  to  be  the  fee-simple 
owner  of  the  land  From  such  decree,  de- 
fendant has  appealed. 

I.  The  whole  trouble  (for  defendant)  in  this 
case  arista  trot  of  the  slip  of  her  counsel  in 
not  making  the  record  owner  of  the  land  a 
party  to  the  foreclosure  proceeding.  The 
parties  at  the  trial  made  this  admission: 

"It  was  admitted  by  both  parties  to  this  ac- 
tion that  the  common  source  of  title  to  the  real 
property  in  controversy  was  A.  F.  Kull  and  his 
wife;  that  Kull  and  his  wife  executed  a  mort- 
gage to  the  defendant  Emma  Dahlke,  said 
mortgage  being  dated  November  7,  1893,  and 
being  given  to  secure  a  loan  of  $400  that  they 
borrowed  from  said  defendant  and  due  one  year 
after  date;  that  on  April  23,  1895,  A.  F.  Kull 
and  L.  E.  Kull,  his  wife,  conveyed  by  warranty 
deed  the  property  in  question  to  John  D.  Jack- 
son, subject  to  said  mortgage;  that  on  May  13, 
1895,  said  John  D.  Jackson  and  wife,  Ada,  con- 
veyed by  warranty  deed  said  property  to  Jacob 
Bird,  subject  to  said  mortgage ;  that  on  Novem- 
ber 19,  1895,  said  Jacob  Bird,  single,  conveyed 
by  warranty  deed  Baid  property  to  Louis  Seif- 
fert  subject  to  said  mortgage." 
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Plaintiff  then  -offered  a  Quitclaim,  deed 
from  Louis  Selffert  and  wife,  Caaate,-  to  him- 
self, in  consideration  of  the  sum  of  $50.  De- 
fendant offered  her  petition  and  Judgment  in 
the  foreclosure  proceeding,  which  shows  that 
it  was  only  foreclosed  as  to  the  two  Kulls. 
This  proceeding  was  after  Selffert  became  the 
record  owner.  From  this  foreclosure  sale 
thenceforward  defendant  was  claiming  the 
land  and  paying  the  taxes  thereon;  but  as 
the  land  Is  wild,  uncultivated  land,  no  one 
was  in  the  actual  possession  thereof. 

[1-J]  We  think  it  clear  that  the  pure  rec- 
ord title  is  in  the  plaintiff,  so  that,  unless 
defendant  Is  aided  by  some  one  of  her  other 
defenses,  she  has  lost  rightfully  on  the  trial 
below.  There  is  sufficient  pleaded  in  the' 
answer  to  carry  the  case  to  the  equity  side 
of  the.  court.  This  matter  is  determined  by 
the  pleadings.  Lee  v,  Conran,  213  Mo.'  404, 
111  S.  W.  1151 ;  Brandt  r.  Bente,  177  8.  W. 
377.  Here  we  have  a  count  charging  that 
plaintiff  in  good' conscience  should  be  estop- 
ped from  claiming  title  under  his  quitclaim 
deed,  because  he  was  and  had  been  the' agent 
of  defendant  as  tc  these  lands*  and>  thereby 
knew  all  the  facts.  ■  I  •»"     ■' 

n.'  The  note  and  mortgage  were;  given  In' 
November,  1898.    In  1891  'the  Generi!  Assem 
My  passed  an  act  of.  two  Sections; .:  taws  of  ' 
1891,  p.  184.    Section  1  of  that  act  is  now 
section  189%  B...S,  l&Qft.and  reads:.  '  ...  ..'  . 

"Wfo'  sn!t,;  action  or"'prdeeearag  under  -"power 
of  sale  to  foreclose  any  'mortgage  or  • 'deed  i  of 
trust,  executed,  hereafter  to  •ecu*  'ahyoellga- 
tion-  to  pay-  money  or  property,  shall  be  had  or 
maintained  after  such  obligation  has  been  bar- 
red by  the  statutes  Of  limitations  of  this  state." 

Section  2  of.  the  acjt  of  1891,  mentioned  su- 
pra, seems  to  have  served  l,ts  purpose,- and 
has  been  dropped  from  the  statutes.  How- 
ever It  read: 

"Nor  shall  any  such  suit  be  had  or  maintained 
to  foreclose  any  such  mortgage  or  deed,  of  trust 
heretofore  executed  to  secure  any  such  obliga- 
tion after  the  expiration  of  two  years  after  the 
passage  of  this  act." 

'  [4]  It  will  be  noted  that  section  L  of  the 
act  of  1891  had  Reference  to  mortgages  and 
deeds  of  trust  executed  after  the  passage  of 
the  act  The  note  and  mortgage  here  in- 
volved were  executed  after  the  passage  of 
the  act  of  189L  and  fell  within  the  purview 
of  that  law.  So  that, .  when  the  nqte .  was 
barred  under  the  law,  the  right  to  foreclose 
the  mortgage  *as  likewise  barred.  The  fu- 
tile attempt  to  foreclose  would  not  change 
the  situation.  •  The  trial  conrt  was  right  hi 
holding  that  the  two  counts  of  the  cross-bill 
asking  a  foreclosure  could,  not  be  sustained 
The  right  to  foreclose  was  gone.  Martin  V. 
Teasdale,  202.  Mo.  Oil,  111  S.  W.  fill ;  How- 
er  v.  Erwin,  221  Mo.  93,  il9  S.  W.  951 ;  Bum- 
gardnat  t.  Weafcuad,  197  Mo.  488,  96  8.  W. 
211.  In  other,  words,  as  to  all  mortgages 
and.  deeds  of  trust  executed  after,  the  act  of 


<«3 

1891  became  effective,. the,  right  to.  foreclose 
the  mortgage  or  deed  of  tjrust  was  barred 
whenever  the  note^jjecured  thereby  became 
barred; 

.  [I]  HL  Counsel  for  defendant  seem  to  have 
a  theory  that,  because  Selffert  bought-  the 
land  subject  to.  the  mortgage,  he.  himself 
could  not  Invoke  the  statute  of  limitations 
as  to  the  bringing  of  a  foreclosure  suit .  To 
be  exact  here  is  their  contention: 

"Plaintiff  [respondent]  should  not  be  heard  to 
interpose  the  statute  of  limitations  as  a  bar  to- 
the  relief' prayed  for  by  defendant  [appellant]  in 
het>  answer1  and  cross-petition.  If  Seiffert: 
had  been'  in  possession  at  any  time  he  was  in 
n», position  to  dispute  the  title  of  appellant  be- 
cause he  bought  and  took  title  subject  to  the- 
encumbrance  held  by  her.-  His-  claim  of  title 
was  not  hostile  to  that  of  appellant  and  never 
became  hostile.  Respondent  stepped'  Into  his 
[Selffert' S]  shoes  and  cannot  make  any'  greater 
or  more  effective  claim  of  title1  than  Selffert 
cooM  make.-    ■ 


.  When  Selffert  bought,  it  la. true  that  he 
only  bought  'Jhe.  equity'  of  Redemption  for- 
m.erJjr  owned,  by  Hull.  As  a  matteif'.Qf  fact 
no  one  has  ever  been  In  the  .possession  of1  this 
land.  ,,The,  iposp  that :  has  beeh'dbiie' 'since 
19pi,,py  any  person  indicating  a  claijn  '61  rjos^ 
session,  is  the  payment  of  the  taxes  by1  fie-" 
feWnt.  But,'' 'even  if  Selffert  had1  gbnViriu 
to"  possession,' It  wou*d  hot  'have  '  Change* 'tn# 
situation  under  this-'  statute'.  ;  8ec•tibti^<a89^i, 
K.  'S.  1969;'  Brat  enacted  in  1891.  Hi^the  de-' 
feridant  permitted  her  note;  signed  by  Hall 
atod  wife;  to'  become  valueless,1  By  fatting  to 
bring  action  thereon  within  10"  years  from-lts* 
maturity,  as  she  did;  then  by  section  1892/ 
supra;  she  was  prohibited  from  bringing  an 
action  to  foreclose  the  mortgage.  There  are1 
he  qualifications  to  this  statute.  The  actual 
possession  of  Selffert  cuts  no  figure.  He  had 
the  title,  subject  to  the  mortgage  which  se- 
cured the  debt'  of  KulL  If  the  defendant 
saw  frt:to  let  her  right  to  bring  a  foreclosure 
suit  lapse  under  the'  terms  of  this  statute, 
and  thereafter  she  had  brought-  such  a  suit 
and  made  Selffert,  the  owner  of  the  equlty«t 
redemption,  a  party  to  such  suit  Selffert 
would,  under  this  statute,  have  had  the  right 
to  plead  the  fact  that  such  suit  (under  this 
statute)  was  barred  by  the  lapse  of-  time. 
The  statute. was  passed  for  this  very  pur- 
pose. Prior  thereto,  the  foreclosure  action 
could  have  been  brought  within  20  years — a 
common-law  bar. 

The  statute  has  no  reference  to  a  posses- 
sory action,  but  is  one  which  bars  the  right 
to  foreclose  a  mortgage  lien.  So  that  ad- 
verse possession  is  not  really  an  issue  under 
defendant's  two  counts,  in  which  she  asks  to 
foreclose  the  mortgage. 

What  Selffert  could  have  done,  the  plain- 
tiff could  do  in  the  present  case,  unless  pre^ 
eluded  on  some  other  theory.  So  that,  under 
alt  theories  advanced,  we  conclude  the  trial 
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court  was  right  In  denying  the  defendant 
the  right  to  foreclose  her  mortgage. 

[1}  IV.  Nor  Is  there  sWwtanee  In  defend- 
ant's plea  of  the  10-year  statute  of  limita- 
tions. She  was  never  in  the  possession  of 
this  land.  True,  she  claimed  ownership  after 
her  futile  foreclosure  In  1896,  and  has  paid 
taxes  thereon,  and  has  attempted  or  tried  to 
sell  the  land.  This  Is  the  utmost  of  her  ev- 
idence under  this  plea.  This  is  not  suffi- 
cient, and  the  trial  court  was  right  in  his 
judgment  on  this  count 

V.  However,  with  all  that  we  have  said 
above,  the  equities  of  this  case  are  with  this 
woman.  The  pleadings  are  such  as  to  make 
the  case  one  of  equitable  Jurisdiction,  and, 
whilst  the  trial  court  found  against  her  up- 
on that  branch  of  her  answer,  we  are  au- 
thorized to  review  this  evidence,  and  reach 
our  own  conclusions  as  to  the  facts.  These 
facts  may  be  briefly  stated:  B.  R.  Richardson, 
an  attorney  and  abstracter  of  titles,  brought 
the  suit  for  foreclosure,  which  appears  to 
have  been  futile.  .Defendant  in. good  faith 
bought  at  the  foreclosure  sale  and  thought 
she  procured  title.  We  say  she  bought,  be- 
cause Mr.  Richardson  bought  and  took  title ; 
but,  as  he  ought  to  have  done,  as  her  agent 
and  attorney,  he  conveyed  to  her.  In  law 
she  bought.  Mr.  Richardson  died,  and  the 
plaintiff,  Hubbard,  acquired  his  business.  In 
going  over  the  papers  in  Richardson's  office, 
he  found  what  is  called  a  "Present  Owners 
List"  of  property  in  Morgan  county.  On 
that  list  he  found  the  name  of  Mrs.  Dahlke, 
showing  that  Richardson  had  paid  taxes  for 
her.,  This  was  in  1901,  and  thereupon  he 
wrote  defendant  that  he  had  succeeded  to 
the  business  of  Mr.  Richardson,  and  would 
be  glad  to  pay  her  taxes  for  her,  as  Mr.  Rich- 
ardson had  done.  She  sent  him  the  money, 
and  be  paid  the  taxes.  Plaintiff  admits 
writing  for  this  business,  but  denies  that  he 
paid  the  taxes  more  than  three  or  four  times 
from  1901  to  1915.  Defendant  says  that-  he 
was  her  agent  to  pay  taxes  and  to  sell  the 
land  for  her.  She  said  she  paid  him  for  his 
service  in  paying  taxes.  That  he  (or  his 
firm,  Hubbard  &  Kavanaugh)  was  her  agent 
to  sell  this  land  is  made  clear  by  a  letter  of 
date  May  28,  1901.  In  this  letter,  among 
other  things,  It  Is  said: 

"It  Is  impossible  for.  us  to  close  trade  on  your 
^20  acres  of  land  here;  the  party,  after  in- 
vestigating, is  afraid  of  the  title,  and  as  ab- 
stracters ourselves  we  have  to  admit  that  your 
title  at  present  is  very  bad.  However,  we  know 
of  our  own  knowledge 'that  you  have  a  good 
title  to  an  undivided  one-half  interest  in  the 
land,  which  came  to  yon  by  J.  P.  Porta,  only 
heir  of  Wm.  Perth,  dead.  Now,  the  other 
one-half  interest  stands  in  the  name  of  Thos.  B. 
ft.C.  V,  Price;  they  obtained  deed  from  John 
Logan's  Adm'r.  Now,  if  you  could  get  Q.  O. 
deed  from  them  your  title  would  then  pass;  The 
records  show  that  the  land  was  sold  for  taxes; 
however '  judgment  was  "taken    against    Logan 


long  after  his  death','  and  Judgment  against  dead 
man  for  taxes  passes  no  title." 

This  letter  shows  that  plaintiff  was  agent 
to  sell  in  1901,  and  defendant  claims  that 
he  was  such  agent  from  thenceforward,  as 
well  as  her  agent  to  pay  taxes.  This  letter 
also  shows  that  plaintiff  was  advising  the 
defendant  as  to  the  perfection  of  her  title. 
It  likewise  indicates  that  he  acquired  knowl- 
edge of  her  title  whilst  acting  as  her  agent 
and  in  a  fiduciary  capacity. 

Now,  that  plaintiff  paid  taxes  for  defend- 
ant in  1914  is  shown  by  the  disinterested 
proof  of  the  collector.  Defendant  says  the 
agency  both  for  paying  taxes  and  selling  the 
property  continued  from  1901  on,  but  that 
many  of  her  letters  were  lost  in  the  noted 
flood  in  Kansas  City  In  1903.  What  tax  re- 
ceipts she  introduced  bore  evidence  of  the 
flood.  They  did  not  show  that  plaintiff  al- 
ways paid  the  taxes.  But  on  July  19,  1916, 
Is  a  letter  from  plaintiff  personally,  which 
shows  that  he  recognized  his  agency.  The 
letter  reads: 

1  wrote  you  last  week  ia  regard  to  a  price 
on  your  land  in  this  Morgan  Oo.,  Mo.,  but  so 
far  have  not  heard  from  you;  please  let  me 
hear  from  you  at  once.  I  am  expecting  to 
make  a  trip  over  in  that  part  of  the  county 
soon,  and  if  I  have  your  price  before  I  go  I 
might  be  able  to  make  sale  of  same.  This  land 
is  quite  a  distance  from  here  and  I  do  not  get 
over  hi  that  part  of  the  county  very  often. 
Hoping  to  hear  from  you  at  once, 
"I  am  very  truly  yours, 

"Geo.  H.  Hubbard." 

Hubbard  says  he  did  not  get  a  price  on 
the  land  as  requested  on  July  19,  1915,  and 
for  that  reason  bought  the  land  himself  from 
Selffert.  On  August  25,  1915,  he  wrote  Mr. 
Erhart,  the  Kansas  City  agent  of  the  defend- 
ant, the  following: 

"Versailles,  Mo.,  Aug.  25,  15.  . 
"Mr.  P.  P.  Erhart,  Kansas  City,  Mo.— Dear 
Sir:  I  have  bought  120  acres  of  land  in  this 
Co.,  which  Mrs.  Emma  Dahlke,  of  your  city, 
thought  she  owned,  and  have  my  deed  of  rec- 
ord, and  have  taken  possession  of  said  land.  I 
had  consultation  with  Mr.  A.  A.  Knoop,  628 
Scarritt  Bldg.,  Kansas  City,  Mo,  in  regard  to 
the  title  to  this  land,  and  he  was  the  one  who 
told  me  that  you  attended  to  Emma  Dahlke's 
business.  I  suppose  you  understand  the  con- 
dition of  this  title.  Mr.  Knoop  thought  I 
ought  to  offer  her  something  for  a  quitclaim 
deed,  and  by  bis  advice  will  Bay  that,  if  she  will 
make  me  a  quitclaim  deed  to  this  land,  I  will 
give  her  $100  ia  cash  for  same,  and  will  give  her 
until  September  1st  to  accept  this  offer,  if  she 
desires  to  accept  same,,  she  may  make  and  ex- 
ecute the  deed,  and  send  it.  to  the  First  Nation- 
al Bank  of  Versailles  for  collection,  and  I  will 
attend  to  it  at  once.        ', 

"Very  truly  yours,    '    Geo.  H.  Hubbard." 

{7]  In  other  words,  up.  to  July  19,  1915,  the 
plaintiff  recognized  the ''defendant  'ka  the 
owner  of-  the  land  and  was  trying  to  sell  it 
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for  her.  Suddenly  he  concluded  to  pay  $60 
for  the  title  and  disavow  his  principal.  When 
all  this  evidence  Is  considered,  We  think  that 
In  equity  and  good  conscience  the  plaintiff 
cannot  claim  this  title.  It  Is  reasonably 
clear  that  he  was  the  selling  agent  of  de- 
fendant from  1901  on  to  1015.  Be  says  al- 
most as  much.  What  he  learned  of  the  title 
was  by  reason  of  this  agency.  Good  con- 
science will  not  permit  an  agent  to  buy  up 
an  outstanding  title  as  against  his  princi- 
pal, and  assert  it  against  the  principal. 
Plaintiffs  only  excuse  for  so  doing  Is  that 
defendant  did  not  answer  his  letter  of  July 
19,  1915.  Whether  she  did  or  did  not  may 
be  debatable,  but  this  does  not  go  to  the 
root  of  the  matter.  He  waited  only  a  short 
time,  and  procured  the  adverse  claim  of  title, 
as  against  his  principal.  This  he  secured  for 
$50. 

In  onr  Judgment,  the  trial  court  should 
hare  held  that  in  equity  the  title  which  Bub- 
bard  acquired  from  Seiffert  was  for  the  ben- 
efit of  the  defendant,  and  that  he  should 
have  decreed  title  in  defendant,  upon  the  con- 
dition that  she  pay  to  Hubbard  what  he  had 
been  out  In  procuring  the  outstanding  title. 
In  other  words,  on  the  evidence,  the  trial 
court  was  In  error  In  finding  against  the  de- 
fendant upon  the  question  of  agency  between 
defendant  and  plaintiff.  This  result  meets 
with  the  judgment  of  good  conscience,  and 
ought  to  be  written  Into  the  law  of  this  case. 

Judgment  reversed,  with  directions  to  en- 
ter up  a  decree  for  defendant,  conditioned 
as  aforesaid. 

BLAIR,  P.  J.,  and  WOOBSON,  J,  concur. 
BOND,  J.,  concurs  In  paragraph  5  and  in 
remit 


DONEGHY  et  al.  v.  ROBINSON. 
(No.  19506.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  30,  1918.  Rehearing  Denied  March  1, 
1919.  Motion  to  Transfer  to  Court  in  Bane 
Overruled  March  28,  1919.) 

1.  Evidence  oj=»ll— Judicial  Notice— HIS- 
TORICAL EVENTS— CrVTL  WAB. 

Court  will  take  judicial  notice  of  the  bitter 
border  warfare  along  Kansas-Missouri  border 
during  Civil  War. 

2.  Wills  «=>598  —  Construction  —  Life  Es- 
tate—Intent. 

In  view  of  Rev.  St.  1909,  $f  579  and  588, 
whether  devise  without  use  of  word  "heirs"  cre- 
ates fee  or  only  life  estate  is  determined  by 
latent  of  testator,  a  further  devise  to  take  effect 
on  devisee's  death  defeating  presumption  that 
a  fee  was  intended. 

8.  Wills  «=s»470-CoN«nwjoTxoN— Intent  or 

Testator. 
■  ■   Intention  of  testator  is. to  be  gathered  from 
all  the  provisions  of  the  will. 


4.  Wsu  €    111  — Oobstbootiow  — Intewt— 

SUBBOUMDINO  CIRCUMSTANCES. 

In  ascertaining  intent  of  testator,  the  condi- 
tions which  surrounded  him  at  the  time  of 
the  execution  of  the  will  must  be  considered. 

5i  Wills  <8»636— OoKSTBUcnon  —  Lns  Es- 

.  TATE. 

Will  directing  that  "should  my  children  all 
die  my  wife  is  still  to  have  the  use  and  man- 
agement of  my  property  as  long  as  she  remains 
my  widow,"'  held  insufficient  to  give  wife  in- 
heritable interest  in  property  -  to  exclusion  off 
children. 

6.  Executors  and  Administratobs  <J=»138(1) 
— Poweb  or  Sale. 

Will  directing  that  "should  my  wife  prefer 
living  near  a  town  in  this  or  any  other  state, 
the  land  may  be  sold,"  etc.,  and  that  wife  be 
made  executrix  "with  full  power  to  carry  out" 
will,  held  to  give  wife  power  of  sale. 

7.  Powebs    4=>88— EXEoonon-^SxTFrionNCT. 

In  sale  of  land  pursuant  to  power  of  sale, 
the  conveyance  of  the  .fee  is  a  sufficient  refer- 
ence to  the  power,  although  its  donee,  the  gran- 
tor, may  himself  be.  seised  of  a  lesser  estate. 

8.  WOBDB  AMD  PHRASES—  "PROVIDED." 

'The  word  "provided"  Is.  a  simple  English 
conjunction,  which,  even  in  legislation,  has  nee-, 
essarily  no  other  or  greater  significance  than" 
the  words  "but"  Or  "ahd." 

[Ed.  Note.— For  other  definitions,  see  Words 
an'd  Phrases,  First  and  Second  Series,  Pro- 
vided.] 

9.  Powers    <s=»44— Execution— Amplication 
or  Proceeds. 

In  view  of  Rev.  St.  .1909,  I  11927,  purchas- 
er of  land  from  donee  of  power  of  sale  is  re- 
quired merely  to  ascertain  if  donee  is  authorised 
to  receive  purchase  money,  and  is  not  responsi- 
ble for  investment  of  money  pursuant  to  in- 
structions of  will  creating  power. 

10.  Wills  «=»693(1)  —  Poweb  or  Sale  —  Use 
or  Proceeds— Payment  or  Debts. 

Where  testator  gave  wife  power  to  sell 
land,  "provided  the  money  for  which  it  la  sold 
shall  be  invested  *  *  *  for  the  support  of 
my  wife  and  children,"  the  proceeds  of  sale 
were  properly  used  for  payment  of  husband's 
debts  in  excess  of  personal  estate. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  O.  A  Lucas,  Judge. 

Action  by  A  Doneghy  and  others  against 
Frank  G.  Robinson.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Aformed. 

Hlgbee  &  Mills,  of  Lancaster,  and  Camp* 
bell  St  Ellison  and  A.  Doneghy,  all  of  Klrks- 
vllle,  for  appellants. 

John  H.  Lucas  and  Ingraham,  Guthrie  ft 
Durham,  all  of  Kansas  City,  for  respondent 

BROWN,  C.  Ejectment  Instituted  August, 
1914,  in  the  Jackson  circuit  court  to  recover 
352  acres  of  land  In  that  county.  The  ouster 
is  laid  as  of  August  1,  1914. 


4s»For  other  eases  see  urn*  topic  sad  KIT-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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The  defendants  answered  (1)  by  general  de- 
nial; (2)  a  plea  of  the  statutes  of  limita- 
tions apparently  Intended  to  cover  all  the 
provisions  of  sections  1879,  1881,  and  1884 
of  the  Revised  Statutes  1909;  (3)  a  plea  of 
estoppel  by  certain  matters  In  pais;  and  (4) 
a  count  In  the  nature  of  a  counterclaim  to 
quiet  and  adjudge  title  under  the  provisions 
of  section  2535  of  the  same  Statutes.  The 
particulars  so  specially  pleaded  may  be  set 
out  more  fully  If  necessary., 

The  plaintiffs  replied,  admitting  their  claim 
Of  title  as  remaindermen  under  the  Doneghy 
will,  which,  with  the  proceedings  and  con- 
veyances thereunder,  were  fully  set  out,  and 
denying  all  the  controverted  allegations  of 
the  answer. 

The  land  In  question  lies  near  the  south- 
west corner  of  Jackson  county,  about  18 
miles  south  of  Kansas  City  as  Its  limits  ex- 
isted in  1865,  22  miles  southwesterly  from 
Independence,  and  2  miles  east  of  the  Kan- 
sas-Missouri state  line.  It  is  a  part  of  a 
tract  of  500  acres  owned  and  occupied  as  a 
family  residence  at  the  time  of  his  death  by 
James  Doneghy,  who  is  the  common  source 
of  title.  The  family  consisted  of  himself,  Ills 
wife,  Kate  S.  Doneghy,  and  their  six  sons, 
the  eldest  of  whom  was  then  but  12  years  of 
age.  All  of  these  are  now  living.  One  of 
them,  A.  Doneghy,  conveyed  his  interest  to 
his  wife,  a  coplaintlff,  while  two  of  the 
others  have,  since  the  death  of  their  mother, 
conveyed  their  Interests  to  A.  Doneghy  and 
the  two  other  female  plaintiffs.  It  is  there- 
fore correct  to  say  that  four  of  these  sons 
and  the  representatives  in  title  of  the  other 
two  are  the  plaintiffs  in  this  suit. 

On  October  23,  1860,  James  Doneghy,  with 
his  own  hand,  wrote  and  properly  executed 
bis  will  in  words  and  figures  following: 

'  "I  make  this  my  last  will  and  testament. 
"I  first  desire  all  of  my  debts  paid  out  of  the 
proceeds  of  my  personal  estate  or  as  much  of 
It  as  will  satisfy  the  debts.  I  wish  my  land 
to- remain  unsold  until  my  oldest  child  living 
shall  become  twenty-one  years  of  age  or  should 
my  wife  prefer  living  near  a  town  in  tins  or 
any  other  state  the  land  may  be  sold  provided 
the  money  for  which  it  is  sold  shall  be  invested 
in  other  property  or  bank  stock  the  interest  of 
which  shall  be  for  the  support  of  my. wife  and 
children..  My  wife  is  to  have  the  management 
of  my  property  but  shall  not  divide  any  between 
the  children  until  the  oldest  living  child  shall 
become  twenty-one  years  of  age,  she  may  then 
divide  it  as  she  thinks  best,  or  not  at  all  if  she 
desires  it.  I  do  not  mean  by  this  that  she  shall 
not  give  any  of  them  a  horse,  cow  or  hogs  or 
furniture,  but  has  reference  to  my  land  and 
negroes.  She  may  sell  at  any  time  any  of  my 
negroes  and  invest  the  money  in  other  property 
or  stocks  or  loan  it  out  using  only  the  interest. 
Should  she  marry  at  any  time  all  of  my  prop- 
erty shall  be  divided  equally  between  my  chil- 
dren except  one-third,  which  shall  be  allotted 
to  my  wife  to  have  the  use  of  during  her.  life, 


then  to  be  divided  between  the  living  children. 

"Guardians  shall  be  appointed  over  my  chil- 
dren by  the. court  after  she  becomes  another 
man's  wife,  and  shall  be  sent  to  such  schools  as 
their  guardians  may  choose.  Should  my  chil- 
dren all  die  my  wife  is  still  to  have  the  use  and 
management  of  my  property  as  long  as  she 
remains  my  widow  then  she  shall  have  one-third 
allotted  to  her  to  have  as  before  mentioned,  the 
remaining  two-thirds  shall  be  given  (o  my  broth- 
er's (John  T.  Doneghy)  children,  should  he 
have  any,  if  not,  it  shall  belong  to  him.  The 
other  third  after  my  wife'*  death  shall  be  di- 
vided between  Amelia  Irving's  and  Luanda 
Caldwell's   (my  sister's)   children. 

"I  make  my  wife  Kate  S.  Doneghy  my  execu- 
tor with  full  power  to  carry  out  this  my  last 
win  and  testament  with  a  request  that  she 
shall  not  be  required  to  give  security  for  the 
faithful  performance  of  it.  In  testimony  of 
which  I  have  hereunto  set  my  hand  and  affixed 
my  seal  Oct  23rd,  1860. 

"Jas.  Doneghy.    [Seal.]" 

[1]  This  was  something  more  than  a  year 
before  his  youngest  child  was  born.  From 
this  time  on  the  lives  of  the  Doneghys  be- 
came inextricably  tangled  with  great  histor- 
ical events  In  the  little  community  where 
they  resided,  of  which  events  we  take  Judi- 
cial notice.  Much  of  It  Is  indicated  by  the 
statement  that  the  home  was  near  the  Kan- 
sas-Missouri border,  where  the  seed  was 
sown  from  which  a  crop  of  trouble  was  to 
be  harvested  during  the  succeeding  years. 
The  Civil  War  began  early  in  the  next  year, 
and  this  region,  as  appears  In  the  evidence, 
became  the  theater  of  bitter  border  warfare 
between  those  whom  a  Missouri  historian 
has  designated  as  " Jayhawkeis"  and  "Bush- 
whackers." Mr.  Doneghy  entered  the  Confed- 
erate army  in  1861,  leaving  his  family  In  the 
home  on  this  tract  of  land.  On  October  23, 
1862,  the  house  was  burned  by  the  federal  sol- 
diers, leaving  them  homeless,  and  only  a  few 
days  afterward  (November  5, 1862)  he  was  kill- 
ed in  battle,  leaving  this  will  in  force.  When 
the  house  was  burned  Mrs.  Doneghy  took  her 
children  to  a  neighbor's  house,  where  she  re- 
mained three  days,  and  then  found  a  little 
home  in  the  same  neighborhood,  in  which 
she  and  her  children  resided  until  the  fol- 
lowing August,  when  General  Ewing,  the  mil- 
itary commandant  of  the  district,  issued  the 
famous  General  Order  No.  11,  which  drove 
her  away.  She  went  to  Kentucky,  where 
she  remained,  with  her  children,  until  the. 
revocation  of  the  order  in  the  following  year. 
In  the  meantime  the  will  had  been  admitted 
to  probate  in  Jackson  county  and  she  had 
qualified  as  executrix.  She  prepared  her  in- 
ventory, which  was  verified  in  Kentucky  on 
May  4,  1864.  It  Included  five  slaves,  who 
had  been  removed  from  this  state — two  to 
Arkansas  and  three  to  Kentucky.  These  do. 
not  appear  in  any  form  in  her  settlements 
subsequently-  made.-  During  the  two  years 
of  border  warfare  that  had  preceded  her  de- 
parture from  the  state  both  the  schools  and 
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churches  had  bee*  eltmiiMtwrt  from  the  old 
neighborhood,  and  upon,  her  return  irdm 
Kentucky  she  leased  a  small  farm  near  In- 
dependence, which  was  then  not.  only  the 
county  seat  but  the  principal  and :  largest 
town  In  Jackson  county,  and  aontalned  -ex- 
cellent private  schools  as  well  as  public 
schools  In '  the  vicinity,  one  of  which  was  In 
the  neighborhood  of  tiie  farm  upon  which 
she  moved  with  her  children.  She  borrowed 
a  horse  and  oxen  with  which  she  cultivated' 
the  place,  and  sent  the  children  to  school. 
While  there  she  received  some  money  from 
her  father's  estate  In  Kentucky,  but  the 
amount  does  not  appear.  While  she  was  liv- 
ing on,  this  rented  place  she  sold  the  tract  of 
600'  acres,  which  includes  the  land  In  con- 
troversy, to  John  S.  Anderson,  of  Belmont 
county,  Ohio,  for  $8,000,  and  executed  the 
conveyance  to  htm  the  effect  of  which  is  In 
dispute.  It  is  dated  the  18th  day  of  Decem- 
ber, 1806,  and  in  its'  Introductory  part  des- 
ignates the*  grantor  as  "Kate  3.  Doneghy,  ex- 
ecutrix of  the  last  will'  and  testament  of 
James  Doneghy,  deceased."  In  other  re- 
spects it  is  a  general  warranty  deed  with  the 
usual  covenant  of  warranty.  The  defendant 
claims  through  this  deed.  Upon  its  execu- 
tion and  the  payment  of  the  purchase  price 
the  executrix  charged  the  entire  amount  of 
$8,000  to  herself  as  executrix,  and  used  it 
all,  together  with  the  entire  proceeds  of  the 
personal  estate,  in  the  payment  of  debts 
which  were  duly  allowed  by  the  probate  court, 
leaving  a  balance  unpaid  of  $761.50  as  shown 
by  her  final  settlement  duly  approved  by  the 
Jackson  county  probate  court  at  the  Febru- 
ary term,  1872.  This  balance  she  paid  out 
of  her  own  funds.  We  agree  with  the  finding 
of  the  circuit  court  that  the  sale  was  a  fair 
one,  realizing  the  full  market  value  of  the 
land  at  the  time  at  which  it  was  made.  This 
does  not  seem  to  be  seriously  disputed.  Al- 
though there  was  some  evidence  that  it  was 
worth  more,  the  difference  is  not  sufficient  to 
effect  the  question  upon  which  the  case 
stands. 

About  four  years  after  the  sale  to  Ander- 
son, Mrs.  Doneghy  purchased  a  farm  of  120 
acres  near  Independence,  for  which  she  paid 
$40  per  acre,  and  within  about  a 'year  sold 
it  at  a  profit  of  $2,400,  and  purchased  a 
bouse  in  the  town,  into  which  she  moved, 
and  there  continued  the  education  of  the 
children,  the  youngest  of  whom  was  about 
10  years  old,  until  1875,  when  she  sold  the 
house  and  removed  to  Macon  county,  where 
she  resided  until  her  death,  which  occurred 
June  24,  1014,  after  which  this  suit  was 
promptly  instituted.  •  She  never  remarried. 
No  dower  was  ever  assigned  her. 

1.  It  sufficiently  appears  from  the  fore- 
going statement  that  both  parties  claim  title 
In  fee  to  the  land  In  question  under  the  will 
of  James  Doneghy*  which  we.  have  set  out 
in  .full  Its  construction  is.  the  principal 
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question  with  which,  we  have  to.  deal.  The 
plaintiffs  contend  that  it  gave  Mrs.  Doneghy, 
now  deceased,  an  estate  for  her  own  life 
(subject  to  he  determined  by  her  remarriage, 
which  never  occurred)*  with  remainder-  to  her. 
children,  who  are  all;  represented  by  them,  la. 
fee.  The  defendant  asserts  that  the  will  gave 
the  land  to  her  la  fee  (subject  only  to  be  de- 
termined by  her  remarriage)  and  that  the 
same i  title  passed  to  Anderson  by  her. con- 
veyance. They  further  contend  that  if  the 
estate  she  acquired  under  the  will  was  a  life 
estate  only,  the  deed  to  Anderson  operated, 
as  an. execution  of  the  power  of  sale  con- 
ferred on  her  by  the  will,  so  that  the  grantee,. 
by  its  operation,  became  vested  with  the  fee. 

The  circuit  court  found  that  Mrs.  Doneghy 
took  the  fee  by  the  terms  of  the  will,  and 
adjudged  accordingly,. and  the  correctness  of 
that  judgment,  irrespective  of  the  ground 
upon  which  it  was  placed,  is  the  matter  in- 
volved: in  this  appeal. 

The  terms  of  the  will  are  such  that  It  is 
helpful  to  bear  in. mind  that  the  title  in  fee 
simple  includes  not  only  the  right  of  volun- 
tary disposition,  Including  transmission  by 
devise,,  but  also  the  qnaUty  of  transmission 
by  inheritance,  which  is  effected,  not  by  the 
act  of  the  owner,  but.  by  act  of  the  law.  This 
affords  a  simple  test  In  this  case.  The  tes- 
tator was  careful  to  provide  for  the  con- 
tingency of  the  death  of  all  his  children  dur- 
ing his, lifetime.  If  the  wife  took  an  abso- 
lute fee  under  his  will,  then  upon  her  death 
intestate,  without  having  made  volunutary 
disposition  of  the  land,  it  would  descend  to 
her  heirs  to  the  exclusion  of  his  own.  We 
find  nothing  in  the  grammatical  construction 
or  theory  of  the  will  consistent  with  this  in- 
tention. 

Our  statute,  which  has  been  In  force  since 
long  before  the  execution  of  this  will  (B.  S. 
1909,  §  579),  had.  abolished  the  common-law 
rule  that  the  inheritable  quality  could  only 
be  transmitted  by  the  use  of  the  word  "heirs," 
and  it  provided  that  wbere  such  word  is 
omitted, 

"and  no  expressions  are  contained  in  such  will 
whereby  it  shall  appear  that  such  devise  was 
intended  to  convey  an  estate  for  life. only,  and 
no  farther  devise  be  made  of  tie  devised  prem- 
ises, to  take  effect  after  the  death  of  the  devisee 
to  whom  the  same  shall  be  given,  it  shall  be  un- 
derstood to  be  the  intention  of  the  testator  there- 
by to  devise  an  absolute  estate  in  the  same, 
and  shall  convey  an  estate  in  fee  simple  to  the 
devisee,  for  all  such  devised  premises." 

[2]  This  left  the  meaning  of  the  will  in 
this  respect  as  well  as  in  all  others  to  be 
ascertained  according  to  the  true  intent  and 
meaning  of  the  testator  as  provided  in  the 
subsequent  section  583,  with  the  qualifica- 
tion that  a  devise,  to  take  effect  on  the  death 
of  .the  devisee,  would  defeat  the  presumption 
that  a  fee,  was  intended. 

[J,  4]  We  must  gather  the  intention  of , the 
testator  from  all  the;  provisions:  o£  the  will-. 
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To  ascertain  this,  we  most  consider  the  con- 
ditions which  surrounded  him  at  the  time  of 
its  execution  and  with  particular  reference 
to  which  it  was  executed.  It  was'  written 
by  his  own  hand,  and  contains  none  of  those 
technical  expressions  used  by  lawyers  In 
such  Instruments.  It  evades  bo  effectually 
as  to  suggest  a  purpose  all  those  expressions 
ordinarily  used  to  accomplish  a  transfer  of 
property,  real  or  personal,  under  such  cir- 
cumstances. The  nearest  approach  to  such 
technical  accuracy  Is  In  that  clause  which 
directs: 

"Should  my  children  all  die  my  wife  is  still 
to  have  the*  use  and  management  of  my  prop- 
erty as  long  as  she  remains  my  widow." 

There  is  something  very  expressive  in  this 
provision.  At  the  time  of  writing  they  had 
five  little  children.  The  next  year  the  num- 
ber was  increased  to  six.  His  death  would 
cast  upon  her  alone  the  duty  of  their  nur- 
ture, support,  and  education  until  their  ma- 
turity, and  this  provision,  with  its  use  of 
the  word  "still,"  indicates  that  he  appre- 
ciated the  injustice  of  depriving  her  of  the 
use  of  any  part  of  this  home  while  she 
should  live. 

[6]  We  see  nothing  in  any  expression  In 
the  will  indicating  that  it  was  the  Intention 
of  the  testator  to  give  her  an  inheritable 
interest  in  the  land  to  the  exclusion  of  his 
children.  Even  the  third  that  was  to  go  to 
her  in  case  of  her  remarriage  was  limited 
to  the  period  of  her  life. 

2.  When  Mr.  Doneghy  made  his  will  his 
wife  was  young,  his  family,  consisting  of 
little  children,  was  large  and  still  growing, 
and  the  country  in  which  this  home  wis 
situated  was  wild  and  Inhabited  to  some 
extent,  as  appears  from  the  evidence,  by 
those  who  afterward  became  bushwhackers 
and  some  of  them  outlaws.  The  Kansas 
trouble  had  then  been  long  brewing,  and  the 
political  campaign  which  culminated  in  the 
Civil  War  was  at  its  height  It  is  natural 
that  one  in  his  circumstances,  with  his 
domestic  responsibility,  should  turn  serious- 
ly to  making  a  will  which  should  leave  her 
an  opportunity  to  escape,  with  her  children, 
from  what  must  have  seemed  calamity,  In- 
stead of  tying  her  hand  and  foot  to  the 
locality  upon  which  it  afterward  fell.  He 
believed  that,  even  without  his  negroes,  he 
would  have  sufficient  personal  property  to 
pay  his  debts.  Whether  the  deficiency  in 
this  respect  was  the  result  of  miscalculation 
or  the  destruction  incident  to  the  border  war- 
fare that  finally  devastated  that  locality 
does  not  appear,  but  it  does  appear  from 
the  records  of  the  probate  court  that  there 
was  a  large  amount  of  indebtedness  with 
very  little  personalty  for  application  to  its 
payment.  The  seeds  of  this  danger  had  un- 
doubtedly been  sown  when  he  provided,  in 
substance,  that  the  land  might  be  sold  when 
she  should  prefer  to. live  near  a  town  In 


this  or  any  other  state,  the  Words  of  this 
provision  indicate  that  he  had. in  mind  not 
only  that  the  land  might  become  undesir- 
able as  a  residence  for  herself  and  her  chil- 
dren, but'  that  in  such  a  case  she  should  be 
free  to  take  them  among  her  own  people  In 
Kentucky.  Even  before  his  death  the  first 
of  these  fears  was  fully  realized.  The  house, 
which  was  her  only  shelter,  was  destroyed 
from  causes  which  .continued  to  exist,  so 
that  an  attempt  to  replace  it  would  have 
been  simple  madness.  She  found  shelter  for 
a  while  in  a  home  near  the  ruins.  When 
finally  driven  from  the  neighborhood  by  the 
terms  of  General  Order  No.  11  all  grain  and 
hay  which  she  had  raised  on  her  farm  was 
confiscated  or  destroyed  by  the  terms  6f  the 
order,  and  she  took  refuge  in  Kentucky 
among  her  own  kindred,,  where  she  found 
shelter  for  herself  and  her  children  until 
permitted  to  return  to  a  place  from  which 
she  could  watch,  and  so  far  as  was  possible 
manage  the  naked  land,  which*  (by  that 
time,  must  have  been  all  that  was  left  of 
the  property  of  the  estate.  She  no  longer 
had  a  choice  as  to  where  she  might  live.' 
She  was  evidently  driven  to  make  her  resi- 
dence near  Independence,  and  rented  a  lit- 
tle farm  near  that  place,  upon  which  she 
supported  her  children  and  sent  them  to 
school.  All  the  conditions  of  the  power  of 
sale  contained  in  the  will  were  then  fully 
accomplished.  She  not  only  preferred  to  live. 
near  the  town  of  Independence,  but  her  pref- 
erence was  dictated  by  circumstances  from 
which  there  was  no  escape.  The  remarkable 
woman  was  making  the  fight  for  his  chil- 
dren in  the  face  of  difficulties  which  might 
have  overwhelmed  her  husband  had  he  been 
living,  and  the  history  of  her  little  brood,1 
as  detailed  in  the  evidence,  is  an  eloquent 
tribute  to  her  ability,  courage,  and  success. 
3.  That  the  will  gave  her  the  power  to  sell 
the  land  under  these  circumstances  Is  not, 
of  course,  disputed.  This  power  is  contain- 
ed in  the  following  provision: 

"I  wish  my  land  to  remain'  unsold  until  my 
oldest  child  living  shall  become  twenty-one 
years  of  age,  or  should  my  wife  prefer  living 
near  a  town  in  this  or  any  other  state  the 
land  may  be  Bold  provided  the  money  for  which 
it  is  Bold  shall  be  invested  in  other  property  or 
bank  stock  the  interest  of  which  shall  be  for 
the  support  of  my  wife  and  children ;"  and,  "I 
make  my  wife  Kate  S.  Doneghy  my  executor 
with  full  power  to  carry  out  this  my  last  will 
and  testament  with  a  request  that  she  shall 
not  be  required  to  give  security  for  the  faithful 
performance  of  it" 

[1]  These  words,  although  written  by  a 
layman,  leave  no  doubt  of  his  intention  to 
create  the  power,  nor  as  to  the  person  by 
whom  it  might  be  executed.  As  we  read 
the  will,  with  its  flexible  provisions  for  the 
division  of  the  land  as  well  as  its  sale  for 
this  particular  purpose,  we  are  struck  with' 
what  seems  to  be  the  studious  care  with 
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which  the  testator  avoids  all  direct  refer- 
ence to  the  person  by  whom  it  is  to  be  con- 
veyed. When  we  arrive  at  this  clause  we 
are  equally  Impressed  with  the  clearness  and 
lnclusiveness  of  the  words  by  which  this 
dnty  is  placed  where  the  natural  duty  of 
nurture  of  his  children  as  well  as  his  own 
confidence  was  already  well  vested. 

That  the  exercise  of  this  power  was  called 
for  by  circumstances  even  more  compelling 
than  could  have  been  pictured  in  the  most 
forboding  imagination  at  the  time  the  will 
was  prepared  is  evident.  She  recited  the 
power  in  her  deed  to  Anderson  by  reference 
to  the  will  which  created  it  and  .by  describ- 
ing herself  as  its  executor.  She  did  not  cast 
doubt  upon  the  effect  of  this  recital  by  a 
covenant  of  seisin  In  herself.  She  had  no 
title  which  she  could  convey  except  her 
qualified  life  estate  determinable  by  a  sub- 
sequent marriage,  and  even  this  base  free- 
hold she  held  to  the  use  of  her  children  as 
well  as  for  herself. 

f/]  There  is  no  rule  of  law  more  firmly 
settled  in  this  state  than  that  in  such  cases 
the  conveyance  of  the  fee  is  a  sufficient  reft 
erence  to  the  power,  although  its  donee,  the 
grantor,  may  himself  be  seised  of  a  lesser 
estate.  Our  many  authorities  to  that  effect 
are  thoroughly  discussed  by  this  court  in 
Grace  v.  Perry,  197  Mo.  550,  95  S.  W.  875, 
7  Ann.  Cas.  948,  which  was  lately  approved 
by  us  with  a  further  citation  of  authorities 
In  Rlcketts  v.  Bank,  196  S.  W.  26. 

We  are  called  upon  to  construe  the  words 
we  have  Just  quoted,  "provided  the  money 
for  which  it  is  sold  shall  be  invested  in 
other  property  or  bank  stock  the  Interest  of 
which  shall  be  for  the  support  of  my  wife 
and  children."  The  plaintiffs  say,  in  sub- 
stance, that  this  Investment  of  the  purchase 
price  Is  a  condition  precedent  to  the  passing 
of  the  title.  We  have  here  used  the  words 
"condition  precedent,"  not  because  they  are 
used  by  these  plaintiffs,  but  because  we  do 
not  think  it  entirely  respectful  to  attribute, 
to  them  the  theory  that  It  is  a  condition  sub- 
sequent which  charged  the  purchaser  with 
the  function  of  the  executor  to  not  only  in- 
vest, but  to  keep  Invested,  this  portion  of  the 
estate  as  a  muniment  of  his  title.  The  sup- 
port of  the  children  was  charged  upon  her, 
and  there  is  nothing  in  the  will  to  Indicate 
a  want  of  confidence  that  she  would  dis- 
charge her  duties  as  executrix  and  mother 
as  only  a  mother  could.  She  more  than  jus- 
tified this  confidence  by  paying  a  consider- 
able balance  of  his  Indebtedness  from  her 
own  earnings  as  a  final  tribute  to  his  mem- 
ory. 

[t]  There  is  nothing  In  the  will  to  jus- 
tify the  imputation  that  Mr.  Doneghy  was 
unwilling  to  trust  his  wife  with  the  invest- 
ment of  the  purchase  money  received  from 
this  land,  unless  It  be  the  use  of  the  word 
"provided"  in  the  clause  we  have  quoted. 
It  is  a  simple  English  conjunction,  which, 


even  in  legislation,  has  necessarily  no  other  • 
or  greater  significance  than  the  words  "but" 
or  "and."  Bouv.  Law  Die  As  was  said  by 
the  Supreme  Court  of .  Kansas  in  Safe*  De- 
posit Co.  v.  Thomas,  59  Kan.  loc.  dt.  472,  53 
Pac.  473,  "There  is  no  magic  in  the  term, 
but  the  clause  is  to  be  construed  from  the 
words  employed  and  from  the  purpose  of 
the  parties,  gathered  from  the  whole  In- 
strument" She  was,  as  executor,  charged 
with  the  dnty  of  receiving  and  expending  all 
money  which  should  come  into  her  hands  by 
the  direct  operation  of  the  terms  of  the 
will,  but  of  all  which  the  law  might  require 
her  to  handle  in  that  capacity,  and  the  tes- 
tator had  requested  that  she  be  permitted 
to  do  this  without  bond.  Had  the  testator 
desired  that  the  purchase  price  of  this  land 
should  be  placed  In  her  hands  in  the  form 
of  bank  stocks  and  other  property,  he  could 
have  easily  so  nominated  in  the  will.  He 
charged  her,  in  the  terms  by  which  she  was 
constituted  executrix,  with  the  duty  of  In- 
vesting the  price  in  property  and  securities 
of  which  she  should  be  the  sole  Judge,  and 
from  which  she  should  collect  the  income, 
and  use  It  for  the  purpose  named  in  the 
will. 

[I]  When  the  purchaser  paid  into  her 
hands  the  money  to  be  Invested  his  duty 
ended  and  hers  began.  Acting  in  good  faith, 
he  bad  only  to  inquire  whether  she  waB  au- 
thorized to  receive  the  money.  If  so,  be 
might  pay  it  to  her  without  responsibility 
for  its  investment,  and,  having  received  the 
deed  and  paid  the  money,  the  transaction 
would,  upon  the  instant,  be  closed,  and  his 
responsibility  cease.  This  was  settled  by  the 
statute.  B,  S.  1855,  p.  1556,  f  9;  Id.  1909, 
f  11927.    This  section  provides: 

"No  person  who  shall  in  good  faith  pay  money 
to  a  trustee,  or  other  person  acting  in  a  fiduciary 
capacity,  authorised  to  receive  the  same,  shall 
be  responsible  for  the  proper  application  of  such 
money ;  nor  shall  any  right  or  title  derived  by 
him  from  such  trustee  or  other  fiduciary  in  con- 
sideration of  such  payment,  be  called  in  ques- 
tion in  consequence  of  any  misapplication." 

This  section  is  broad  In  Its  terms,  and 
this  case  comes  directly  within  them.  The 
will  contemplates  that  the  purchase  price  is 
to  be  paid  in  "money,"  for  It  directs  hoW 
the  "money"  shall  be  Invested.  That  it  was 
paid  to  her,  and  that  she  received  it  as  trus- 
tee by  virtue  of  her  power  as  executrix  un- 
der the  will,  is  plain,  and  we  do  not  under- 
stand that  it  is  questioned.  It  was  the  pur- 
chase price  of  the  land,  in  consideration  of 
which  the  purchaser  received  the  title,  which 
Is  now  "called  In  question." 

4.  There  is  another  principle  which  just 
as  effectually  and  clearly  disposes  of  this 
point.  While  the  testator  contemplated  that 
the  money  received  for  the  land  might  and 
would  be  used  to  create  a  fund  for  the  sup- 
port of  his  wife  and  children,  the  primary 
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purpose  of  the  power  was  to  enable  her,  mv 
embarrassed  by  this  land,  to  go  to  some 
place  where  she  might.  In- safety  and  «Jm- 
fort,  ♦alse  and  educate  his  children.  When 
driven  from  the  vicinity  of  the  •  land  t>y 
forces  as  compulsory  as  those  which  drove 
Lot  and  his  estimable  lady  from  their  home 
in  the  city  of  the  plain,  the  contingency  had 
arisen  upon  which  the  exercise  of  the  power 
depended,  the  land  was  sold,  the  purchase 
price  paid,  and  the  deed  executed,  upon 
which,  as  we  have  seen,  the  title  was  In- 
stantly vested  in  the  purchaser. 

The  Interest  of  the  wife  and  children  In 
the  land  had  been  subordinate  to  the  Inter- 
est of  the  creditors.  It  is  not  necessary  to 
speculate  as  to  what  these  creditors  might 
have  done  had  the  sale  been  in  bad  faith, 
for  an  Inadequate  consideration,  or  even-  had 
they  chosen  arbitrarily  to  take  their '  own 
course  In  subjecting  the  land  to  their  legal 
rights  in  the  assets  of  the  .estate.  Their 
mouths  were  closed.  The  executrix  and 
trustee,  in  the  capacity  of  wife  and  mother, 
had  voluntarily  devoted  her  entire  marital 
Interest  to  their  satisfaction,  and  had  used 
other  funds  of  her  own  to  make  up  the 
deficiency.  They  were  paid  and  the  Interest 
of  the  creditors  extinguished. 

[II]  The  transaction  then  stood  thus:    The 


executrix  had  sold  the  land  and  collected  the 
purchase  <  price1  upon,  the ( contingency  speci- 
fied in  the  power:. and  is  exact  accordance 
With  Its  terms.  Wttti  the  money  received, 
together  with  her  own,  she  paid  a  paramount 
claim  upon  the  fund  realised.  "Though  the 
power  -  given  fee  mot  given  to  pay  debts,  yet 
if  it  has  In  fact  been  duly  exercised,  irrespec- 
tive of  the  purpose  for  which  it  was  given, 
the  resulting  proceeds  are  in  the  executors' 
hands  for  use  In  paying  debts  In  excess  of 
the  personal  estate,  and  may  also  be  used 
by  the  executors  to  reimburse  themselves  for 
any  such  -excess  -paid  by  them."  Chaplin  on 
Express  Trusts  and  Powers,  {  603;  Mattes 
Of  Bolton,  146  N.  Y.  997,  40  N.  B.  737.  This 
is  a  reasonable  and-  honest  doctrine,  and 
flows  naturally  from  the  provisions  of  our 
own  statutes  relating  to  the  marshaling  of 
assets  in  the  settlement  of  the  estates  of 
decedents  and  denning  the  duties  of  execu- 
tors and  administrators. 

The  Judgment  for  defendant  is  for  the 
right  party  and  Is  therefore  affirmed. 

RAILEY,  O.,  concurs, 

PER  CURIAM;  The  foregoing  opinion  of 
BROWN,  C,  to  adopted -as  the  opinion  of  the 
court    All  concur.     ' 
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LOUISVILLE  ft  N.  R.  CO.  w  COOK. 

(Court  of  Appeals  of  Kentucky.    Feb.  7,  1819. 
Behearlng  Denied  April  22,  1919.) 

1.  Baizaoads    «3=>400(1)  —  Crossing    Acci- 
dents—Evidence. 

In  an  action  for  injuries  to  plaintiff,  re- 
ceived while  so  intoxicated  as  to  be  insensible 
on  a  public  street,  on  which  ran  defendant's 
tracks,  evidence  held  insufficient  to  taka  to  the 
jury  the  question  '  of  defendant's  negligence ; 
thefe  being  no  direct  testimony,  and  the  matter 
resting  in  Conjecture.    , 

2.  Negligence  «j=»184(1)  —  Evidence  —  Sub- 

MIBK. 

Where "an 'injur/  ma/  as  reasonably  be  at- 
tributed to  a  cause  that  will  excuse  defendant 
as  to  one  Oat  will  subject:  ft  to  liability,  there 
can  Be  no  recovery, 'for  •  recovery  cannot  be 
allowed  on  mere  surmise  of  the'  jury. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branca,  Third  Division. 

'  Action  by  Edward  B.  Cook  against  the 
Louisville  ft  Nashville  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

Moorman  &  Woodward,  Benjamin  D..  Warr 
field,  and  .James.  J.  Donohue,  all  of  Louis- 
ville, for  appelant.,  ..»-.■ 

Elmer  Underwood*  of  LouiavlUe,  to*  appalf 

lee*'     .'  ••:  '•■'■'  ■'■  •-.:;■ 

'     i.    •' 

CJjAI.'O.  ■  In  ;th*s  action  for  personal  in- 
juries, plaintlfl»>  Edward-  R.  Oook,  recovered 
of  the  defendant,  Louisville  ft  Nashville 
Railroad  Company,  «  veDdMtahd  judgment 
for  $6,500.    Defendant  appeals. 

{11  The,  only  question  we. deem' It  neces- 
sary to  consider  Is  whether  the  ttlal  court 
should  have;  sustained  defendant's  motion 
for  a  peremptory  instruction.  The  evidence 
la  as  follows: 

Plaintiff  Uved  on  Dumesnll  street,  in  the 
western  part  of  the.  city  of  Louisville.  On 
Saturday  evening,  November  4,  1917,  plain- 
tiff left  his  home  and  reached  Eighteenth 
and  Dumesnll  streets  about  7:30  o'clock. 
There  he  caught  a  car  for  Eighteenth  and 
Market  streets.  He  then  went  to  a  saloon 
at  Fifteenth  .and  Market,  where  he  was 
joined  by  Joe  Thorp.  After  stopping  at  cer- 
tain saloons  and .  taking  several  drinks  of 
beer,  they  went  to  a  flat  at  136  West  Mar- 
ket According  to  Thorp,  It  was  then  about 
10:20  p.  m.  They  were  invited  Into  the 
kitchen,  and  Cook  drank  two  bottles  of  beer. 
Later  on  they  went  Into  the  parlor,  where 
Cook  drank  some  whisky.  In  about  30  min- 
utes, Cook  became  so  intoxicated  that  he  did 
not  remember  anything  that  subsequently 
occurred.  Thorp  says  that  they  left  the 
house  about  12:20  a.  m.    After  going  down- 


stain,  Thorp  asked  Cook  .  to  wait  until 
be  went  back  to  say  something  to  one  of  the 
Women.  Thorp  was  gone  for  only  a  minute 
or  two,  and  when  be  returned  Cook  had  dis- 
appeared. At  that  time,  Oook  was  drunk 
and  staggering,  Falling  to  find  Cook,  Thorp 
assumed  that  he  bad. taken  a/ car  and  gone 
home.  About. 5  o'clock  the  next  morning 
Cook  was  found  by  some  railroad  men  on 
Fulton  street,  between  Jackson  and  Preston 
streets.  Fulton  is  a  public  street  of  the  city, 
and  is  paved  with  granite  blocks  from  curb 
to  curb.  Defendant's,  track  Is  on  the  north 
aide  of  the  street.  Though  there  is  no  paved 
sidewalk  on  this  side  of  the  street,  there  is 
a  beaten  path  lying  between  the  curbstone 
and  the  defendant's  track.  There  were  weeds 
along  this  pathway,  and  also,  along  the  de- 
fendant's trade 

Only  two  engines  are  shown  to  have  passed 
Over  this  track  on  the  night  of  the  accident. 
Engine  No.  341  passed  by  itself  about  11:05 
p.  m.  en  route  to  the  Barrett  Manufacturing 
Company,  and  returned  about  11:16  p.  in. 
With  two  ears  attached.  Engine  No.  202% 
with  seven  cars  attached,  passed  some  time 
between  2  a.  m.  and  230  a.  m.,  and  returned 
with  several  ears  some- 'time  between  4:30 
ac  m.  and  5  a.m.  On  their  return  the  crew 
award  some  one  call.  The  engine  was 
stopped,  and  they  discovered  Cook-  lying  be- 
tween- the  track'  and  the  north  fence,  with 
both' legs  badly  mashed  and  some  cuts  on  his 
head. '  Oeok  was  then  taken  to  the  city  hospi- 
tal, where  his.  leg*  were  amputated.  On  the 
flfrsfc  trip  made  by  engine  No.  2029,  the  head- 
light .was  burning  and  the  speed  of  the  engine 
was  from  four  to  stx  jadtea  an  hour.  There 
was  some-  evidence  that  the  bell-  was'  not 
-ringing,  and  vesy- slight  evidence' that  a  prop- 
er lookout  was  not-kept. ■  -Plaintiff  was  not 
seen  by  anybody  after  he  left  Thorn  at  138 
West  Market.  He  did- not  remember-  how  be 
got  to  the  place  of  the  alleged  accident,  or 
where  he  was,  or  under  what  circumstances 
he  Was  struck.  Prior  to  the  time  he  was 
found,  he  regained  consciousness  several 
times,  but  only  for  a  short  period.  The 
last  time  he  became  conscious  he  threw  out 
his  arm  and  struck  one  of  the  cars  attached 
to  engine  No.  2023.  The  car  was  standing 
still.  He  then  called  for  help  and  was  .dis- 
covered by  the  train  crew.  A  physician 
testified  that  his  legs  had  been  run  over  by 
a  train,  and  that  if  he  was  unconscious  he 
could  not  have  attempted  to  board  the  train. 
There  was  further  evidence  that  there  was_ 
a  circular  wound  behind  plaintiff's  ear,  and' 
that  beneath  the  tender  of  the  engine  there 
was  a  brake  rigging  or  iron  bar,  the  end  of 
which  corresponded  In  size  and  shape  to  the 
wound.  There  was  no  proof,  however,  that 
any  blood  was  found  on  this  Iron  bar,  or 
any 'other  part  of  the  engine.    On  the  con- 
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trary,  there  was  evidence  that  the  engine 
was  examined,  and  no  blood  was  found 
thereon.  Defendant  also  showed  that  a  prop- 
er lookout  was  kept,  and  that  the  bell  on 
the  engine  was  being  rung. 

It  may  be  conceded  that,  as  the  place  of 
the  accident  was  In  a  public  street,  defend- 
ant was  charged  with  the  duty  of  giving 
reasonable  warning  of  the  engine's  approach 
and  of  keeping  a  proper  lookout;  and,  though 
we  further  concede  that  there  was  sufficient 
evidence  to  make  defendant's  failure  of  duty 
In  these  respects  a  question  for  the  Jury, 
this  would  not  be  sufficient  to  make  out  a 
case,  unless  the  plaintiff  further  showed 
that  such  negligence,  if  any,  was  the  proxi- 
mate cause  of  his  Injury.  To  meet  this  re- 
quirement, plaintiff  offers  the  theory  that  he 
was  lying  unconscious  on  the  track,  and 
therefore  In  a  position  to  have  been  seen  if 
a  proper  lookout  had  been  kept  It  is  argued 
that  this  theory  finds  support  in  the  fact 
that  plaintiff  was  unconscious,  and  could  not 
have  been  injured  in  an  attempt  to  board 
the  train  or  to  pass  between  the  cars,  and 
the  fact  that  the  brake  rigging  corresponded 
in  siae  and  shape  to  the  wound  on  plaintiff's 
head  was  an  additional  circumstance-  show- 
ing that  he  was  run  over  by  the  engine.  The 
argument  that  plaintiff  was  not  In  condition 
to  attempt  to  board  of  pass  between  the 
cars  loses  Its  force,  when  it  is  remembered 
that  he  had  sufficient  power  of  locomotion  to 
go  for  a  distance  of  a  half  mile  before  the 
place  of  accident  was  reached,  and  the  mere 
fact  that  the  brake  rigging  corresponded  in 
size  and  shape  to  the  wound  on  plaintiff's 
bead,  without  further  proof  that  such  rig- 
ging bore  external  evidence  Of  having  come 
in  contact  with  some  one,  carries  with  It  no 
probative  force  whatever.  It  merely  shows 
a  bare  possibility  that  plaintiff  was  run  over 
by  the  engine,  without  carrying  with  it  that 
-quality  of  proof  sufficient  to  Induce  convic- 
tion. Doubtless,  if  the  wheels  and  other  por- 
tions of  the  machinery  and  rigging  under 
the  cars  had  been  examined  with  the  same 
care,  and  with  the  same  end  in  view,  other 
rigging  or  machinery  would  have  been  found 
which  might  have  produced  the  injury. 

[2]  In  cases  like  this,  a  recovery  cannot 
be  had  on  mere  surmises,  or  speculation, 
as  to  how  the  injury  might  have  happened. 
If  the  Injury  may  as  reasonably  be  attributed 
to  a  cause  that  will  excuse  the  defendant 
as  to  a  cause  that  will  subject  it  to  liability, 
then,  the  plaintiff  cannot  recover. ,  For 
-  aught  that  appears,  plaintiff  may  have  been 
riding  on  the  train,  or  he  may  have  attempted 
to  board  the  train,  or  pass  between  the.  cars, 
and  have  thus  been  injured.  The  proven 
facts  are  as  consistent  with  this  theory  as 
.with  the  theory  that  he  was  on  he  track 
when  the  engine  approached.  Under  these 
circumstances  there  was  nothing  to  submit 


to  the  Jury,  and  the  trial  court  erred  in  re- 
fusing the  peremptory  asked  by  the  defend- 
ant. Stuart's  Adm'r  v.  Nashville,  O.  &  St 
L.  Railway  Co.,  146  Ky.  127,  142  S.  W.  232. 
Judgment  reversed  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 
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(Court  of  Appeals  of  Kentucky.     March  7, 
1919.      Rehearing    Denied   April 
23,  19i».) 

i.  FBAUWJLBKT  CONVEYANCES  «5»298(8)— Bv- 
inENCE— SUFFICIENCY, 

Evidence  held  not  to  warrant  .setting  aside 
of  a  deed  from  husband  to  wife  on  the  ground 
that  it  was  an  attempt  to  defraud  creditors 
of  the  husband,  claimed  to  be  heavily  involved 
in  debt  at  the  time. 

2.  FBAUDULBNT      CONVEYANCES      «=»48(2)   -t. 

What  Constitute— Conveyance  to  Teub- 

TEE. 

Where,  under  deed  from  husband,  wife  be- 
came absolute  owner,  she  bad  right  to  convey 
in  trust  for  purpose  of  liquidating  debts  of  hufr 
band,  and  where  conveyance  to  trustee,  and  by 
him  to  husband,  was  in  furtherance  of  trust, 
creditors  of  husband  could  not  complain,  and 
deed  by  husband  and  wife-  to  the  purchaser  of 
the  property  would  not  operate  as  an  assign- 
ment for  benefit  of-  husband's  creditors,  under 
Ky.  St  |  1910. 

3.  TBTJBTS  *=»20— BKPBESB  TBttsr-^S? A*ote. 

Where  purpose' of  trust  was  not  disclosed  in 
deed,  the  trust  was  an  express  parol  trust;  re- 
sulting trusts  having  been  abolished  by  Ky,  St 
f  2353. 

4.  Tbusts  «=»119  —  Purpose  Awn  Nature  — 
Parol  Evidence. 

"     It  is  competent  to  introduce  parol  evidence 
to  show  purpose  or  nature  of  a  trust 

5.  Appeal  and  Ebbob  *j=»930(1)~ Nature  and 
Character  of  Trust— Presumption. 

Testimony  of  husband  and  wife  as  to  pur- 
pose and  nature  of  trust  not  being  successfully 
attacked,  court  on  appeal  must  presume  that  it 
is  as  stated  by  them. 

Appeal  from  Circuit  Court,. Laurel  County. 

Consolidated  action  by  A  E  Melcon  and 
others  against  Elizabeth  H.  Catching  and 
others.  From  die  Judgment  rendered,  John 
A.  Best  as  receiver,  and  others,  appeal. 
Judgment  modified,  and,  as  modified,  affirmed. 

Hazlewood  &  Johnson,  of  London,  for  ap- 
pellants. 

Metcalf  &  Jeffries,  of  Plnevflle,  and  A.  T. 
Siler,  of  Williamsburg,  for  appellees. 

H.  O.  Clay,  of  London,  for  appellee  Bore- 
tog-  , 

Sam  C.  Hardin,  of .  London,  for  appellees 
Catching.  J 
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QU1N,  J.  Prior  to  1908  W.  B.  Catching 
was  Interested  In  certain  mall  contracts,  bav- 
ins teen  engaged  In  tola  business  for  a  num- 
ber ot  years.  The  mall  carrying  service  of 
the  United  States  at  one  time  was  divided 
into  fonr  sections,  and  each  year  bids  were 
opened  -for  the  carrying  of  the  mail  in  these 
several  sections;  the  successful  bidder  being 
required  to  give  bond  for  the  faithful  perform- 
ance of  his  duties.  W.  B.  Catching  and  Vbv 
cent  Borelng  had  been  Che  successful, bidders 
under  these  let  tings  for  a  number  of  .years; 
and  each  made  a  large  sum  of  money  until 
the  manner  of  letting  was  changed  and  con- 
tract given  to  local  people. 

W,  B.  Catching  was  Interested  in  the 
First  National  Bank  of  London,  Ky.,  as  a 
stockholder,  director,  and  later  as  president. 
Between  his  marriage,  in  1881,  and  1007,  he 
lived  for  10  or  12'  years  in  Washington,  D.  O. 
This  was  because ,  of  his  work  on  the  mail 
contracts!  although-  he  always  retained  a 
home  in  London. 

On  June  1,  1903,  he  conveyed  ids  London 
property,  consisting  of  seven  pieces  of  land 
and  improvements  thereon,  to  his  wife,  Eliza- 
beth H.  Catching— the  consideration  being 
that  his  wife  would  assume  and  liquidate  his 
entire  Indebtedness  at  that  time,  the  amount 
thereof  being  stated  in  the  deed..  This  deed 
was  delivered  to  Vincent  Borelng,  and  was 
never  recorded.  Some  correspondence  passed 
between  Mrs.  Catching  and  Mr.  Borelng  rela- 
tive to  this  deed,  from  which  It  seems  that 
Mr.  Borelng  told  Mrs.  Catching  that  lie  was 
holding  the  deed  subject  to  her  instructions, 
and  that  if  .she  Instructed  him  to  record  it  he 
wonld  do  so;  but  it  appears  that  ,W.  B. 
Catching  did  not  want  the  deed  recorded.  In 
a  letter  to  Vincent  Borelng,  dated  Juljr  1, 
1903,  he  said: 

"Ton  most  not  think  of  flung  that  deed. 
After  mature  deliberation,  that  would  ruin. me. 
I  can't  think  of  it  Not  only  ruin  me,  but  fol- 
low my  children.  I  would  rather  die  without 
a  cent" 

It  Is  claimed  by  the  appellant  that  W.  B. 
Catching  was  drinking  heavily  at  the.  time  of 
the  execution  of  this  deed,  and,  fearful  that 
he  would  lose  all  of  Ms  property,  his  wife 
and  Mr.  Borelng  prevailed  upon  him  to  make 
this  deed,  which  he  did.  On  the  other  hand, 
there  is  proof  to  the  effect  there  was  some 
marital  trouble  in  the  Catching  family,  and 
this  was  the  reason  for  the  execution  of  the 
deed. 

Vincent  Borelng  died  September  16,  1903. 
John  B.  Borelng*  a  son  of  the  decedent  and 
administrator  of  his  estate,  in  looking  over 
his  father's  papers,  discovered  this  deed,  and 
it  was  sent  to  Mr.  and  Mrs.  Catching.  Jan- 
uary 10,  1905,  a  new  deed  was  executed  by 
Mr.  Catching,  in  which  he  conveyed  to  his 
wife  the  same  property  embraced'  In  the 
earlier  deed,  but  the  amount  of  the  indebted- 
ness was  not  stated  in  the  later  deed;  It 


being  explained  that  some-  of  she-  Indebted- 
ness existing  in  1903  bad  been  paid.  This 
deed  was  acknowledged  August  4,  1905,  and 
recorded  In  the  Laurel  county  clerk's  office  the 
next  day.  Besides  the  property  owned  by  W. 
B.  Catching  in  London,  Ky.,  be  owned  a  resi- 
dence in  Washington,  V.  C,  and  this  be  con- 
veyed to  bis  wife  about  the  same  time  that 
be  conveyed  the  London  property. 

Notwithstanding  the  deed  of  1905,  the 
property  continued  to  be  assessed  in  the 
name  of  W.  B.  Catching;  and  he  seems  to 
have  bad  something  to  do  with  the  manage- 
ment thereof,  although  the  Insurance  on  the 
property  was  carried  in.  the  name  of  the  wife. 
The.. taxes  were  paid  through,  the  First  Na- 
tional Bank,  and  it  is  not  clear  whether  the; 
were  charged  to  Mr.  Catching  or  his  wife; 
she  testifies  that  she.  paid  the  premiums  on 
tbe  policies.  .  Fart  of  the  property  was  de- 
stroyed by  Ore' in  November,  1910,  and  tbe 
proceeds  of  the  policies  were,  paid  to  Mrs. 
Catching. 

Between  1905  and  1914;  W.  B.  Catching  be- 
came beavUy  involved  in  debt,  a  great  deal 
of  tote-apparently  being  due  to  tbe  rebuilding 
of  the  property  destroyed  by  fire,  and  being 
a  portion  of  the  property  embraced  in  the 
deed  of  January  10,.  1905,  and.  as  result  of 
this  indebtedness  several  suite  were  filed  In 
the  Laurel  circuit  court;  and  the.  present  ap- 
peal Is  In  the  consolidated  suits  filed,  against 
W.  B.  Catching  et  aL 

Tbe  doors  of  the  First  National  Bank  of 
London  were  closed  on  April  19,  1911,  at  tbe 
instance  of  the  Comptroller  of  Currency  of 
the  United  States,  and  Fred  W.  Weitzel  was 
placed  In  charge  as  receiver.  About  1905  W. 
B.  Catching  owned. 65  shares  of  stock  in  the 
first  National  Bank  of  London,  the  market 
value  of  which  was  about  |200  a  share,  and 
by  1911  be  and  his  wife  had  Increased  their 
holdings,  so  that  they  owned  91  shares  of 
the  stock. 

March  16, 1914,  Mrs.  Catching,  her  husband 
joining  her,  conveyed  to  Sam  C.  Hardin,  her 
cousin  and  an  attorney  in.  London,  as  trustee, 
four  parcels  of  land.  Thereafter  on  March 
26,  1914,  Sam  C.  Hardin,  trustee,  conveyed 
said  property  to  W.  B.  Catching.  A  portion 
of  the  land  included  in  the  deeds  above  re- 
ferred to  was  conveyed  to  It  M.  Catching, 
a  son,  fpr  a  consideration  of  approximately 
$2,000.  On  April  27,  1914,  W.  B.  Catching 
and  his  wife  conveyed  to  S.  A.  Lovelace  the 
remainder  of  the  property  embraced  in  the 
deeds  above  referred  to  for  a  consideration 
of  $6,500;  the  consideration  being  evidenced 
by  two  notes  of  $2,000  each  and  one  of  $2,500, 
payable  in  6,  9,  and  12  months,  respectively, 
after  date,  and  to  secure  the  payment  there- 
of a  lien  was  retained  on  said  property. 
Around  this  deed  centers  most  of  the  con- 
troversy of  these  suits.  W.  B  Catching  bad 
endeavored  to  dispose  of  this  property,  before 
the  conveyance  to  Lovelace,  and  after,  the 
conveyance  he  endeavored  to  dispense  of  tbe 
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notes,  and  finally'  assigned  and  transferred 
them  to  the  receiver  of  the  bank.  Falling  to 
pay  the  first  two  notes,  S.  A.  Lovelace,  in  an 
endeayor  to  be  relieved  of  liability  on  ac- 
count of  said  notes,  conveyed  the  property  to 
the  receiver;  but  he  was  told  by  the  reoelver 
that  the  latter  could  not  release  him  from  his 
liability  thereon  without  the  consent  of  the 
Comptroller  of  Currency. 

December  26,  1908,  Elizabeth  H.  Catching, 
for  a  consideration  of  118,000,  conveyed  to 
the  First  National  Bank  a  portion  of  the 
property  received  under  the  deed  of  1905, 
December  3,  1913,  she  conveyed  another  lot 
to  said  bank  in  consideration  of  $1  and  other 
valuable  consideration.  In  an  endeavor  to 
help  the  bank,  then  In  an  insolvent  condi- 
tion, Mrs.  Catching  oil  April  1,  1914,  borrow- 
ed from  R.  R.  Hardin,  a  nephew,  the  sum  of 
$10,000  and  executed  a  mortgage  on  her  prop- 
erty to  secure  the  payment  thereof.  On 
April  17, 1014,  she  borrowed  the  further  sum 
of  $5,000  from  said  nephew,  secured  by  mort- 
gage on  her  property,  the  purpose  being  to 
use  this  as  a  credit  on  the  indebtedness  of 
Mrs.  Catching  and  her  husband  at  the  bank, 
and  a  part  of  It  was  so  applied.  On  the  24th 
day  of  April,  1914,  for  the  same  purpose,  Mrs. 
Catching  borrowed  from  Lena  Beutler  $1,080, 
executing  to  said  Lena  Beutler  a  mortgage  to 
secure  the  payment  thereof. 

August  20, 1914,  John  R.  Boreing  filed  Oils 
suit  against  W.  B.  Catching  and  his  wife, 
Elisabeth  H.  Catching,  S.  A.  Lovelace,  Lena 
Beutler;  R.  B.  Hardin,  and  the  Bank  of  Wil- 
liamsburg, alleging  that  he  had  become  sure- 
ty on  a  note  of  W.  B.  Catching,  in  the  First 
National  Bank  of  Corbln,  in  the  sum  of  $3,- 
000.  Said  note  was  not  paid  at  maturity,  and 
the  bank  brought  suit  against  said  Boreing 
and  Catching.  Judgment  was  entered  and 
execution  levied  on  certain  property  alleged 
to  belong  to  W.  B.  Catching,  as  well  as  on 
property  of  said  Boreing.  The  property  of 
the  said  Boreing  was  advertised  for  sale,  and 
same  was  sold  to  satisfy  said  execution. 
Boreing  paid  the  amount  of  said  Judgment 
and  execution,  including  the  cost  of  sale, 
amounting  to  $3,100.84,  and  took  an  assign- 
ment from  the  First  National  Bank  of  Corbln 
of  all  its  rights  under  said  Judgment  and 
execution.  Boreing  thereafter  caused  an  exe- 
cution to  be  issued,  and  sought  to  have  it 
levied  oh  the  property  of  W.  B.  Catching.  It 
was  returned  by  the  sheriff  of  Laurel  county 
With  the  indorsement: 

"Within  execution  returned.  No  property 
found  to  satisfy  this  execution  or  any  part 
thereof." 

Boreing  alleged  that  the  deed  of  1905  from 
W.  B.  Catching  to  his  wife  was  for  the  pur- 
pose of  defrauding  the  creditors  of  W.  B. 
Catching;  that'W.  B.  Catching,  since  said 
conveyance,  had  put  vast  Improvements  on 
the  property,  and  set  tip'  the  mortgages  to  R. 
R:  Hardin,  Lena  Beutler,  and  the  mortgage 


to  the  Bank  of  Williamsburg,  to  secure  a  note 
for  $1,500;  also  alleged  that  the  conveyance 
by  the  Catchlngs  to  Lovelace  was  without 
consideration,  and  for  the  purpose  of  defraud- 
ing the  creditors*  and  asked  that  the  convey- 
ance of  1905  be  canceled,  as  likewise  the  deed 
to  Lovelace;  and  asked  for  a  general  order 
of  attachment,  and  that  he  be  given  a  supe- 
rior lien  oh  the  property  or  any  proceeds 
thereof. 

December  26,  1914,  the  Southern  National 
Bank  of  Louisville  brought  suit  against  the 
same  defendants,  on  a  note  for  $3,000  execut- 
ed by  W.  B.  Catching,  March  B,  1914,  pledg- 
ing as  collateral  security  30  shares  of  the 
capital  stock  of  the  Flrsjt  National  Bank  of 
London,  and  asking  for  practically  the  same 
relief  as  the  plaintiff  in  the  preceding  action. 
The  Kosmoa  Portland  Cement  Company  also 
brought  suit  against  W.  B.  Catching  for  a 
balance  of  $155.56  due  for  cement  furnished 
said  Catching.  January  9, 1915,  the  Bank  of 
'Williamsburg  brought  suit  on  a  note  for 
$1,000  executed  by  W.  B.  Catching,  dated  Au- 
gust 7,  1914.  June  25, 1915,  A.  H.  Melcon  fil- 
ed suit,  seeking  judgment  for  $650  on  ac- 
count of  a  dueMll  executed  October  10,  1901, 
to  Vincent  Boreing,  which  Melcon  had  pur- 
chased for  the  sum  of  10  cents  from  the  es- 
tate of  Vincent  Boreing. 

These  five  actions  were  consolidated  and 
heard  together,  and  proof  taken  In  the  con- 
solidated actions.  A  vast  amount  of  proof 
was  taken  and  the  case  submitted  before 
Hon.  Sidney  Gaines,  as  special  judge,  and  on 
March  24, 1917,  he  entered  a  judgment  in  13 
paragraphs;  those  Involved  In  this  appeal 
being  as  follows: 

"(1)  That  the  petition  of  the  plaintiffs  herein 
as  against  the  defendant  Elizabeth  H.  Catching; 
in  so  far  as  they  seek  to  cancel  or  set  aside 
the  deed  dated  January  10,  1905,  and  executed 
by  W.  B.  Catching  to  said  Elizabeth  H.  Catch- 
ing on  August  4,  1905,  which-  deed'  is  recorded 
in  the  county  court  clerk's  office  of  Laurel 
county,  Kentucky,  in  Deed  Book  No.  27,  at 
page  134,  be  and  they  are  hereby  dismissed,  and 
defendant  Elizabeth  H.  Catching  is  adjudged 
to  recover  of  the  five  plaintiffs  herein  her  cost 
herein  expended. 

"(2)  That  the  attachment  hen  of  the  plaintiff 
John  B.  Boreing,  and  the  vendor's  lien  claimed 
by  John  A.  Best,  the  present,  receiver  of  the 
First  National  Bank  of  London,  Kentucky, 
against  the  real  property  conveyed  by  ■  W.  B. 
Catching  and  wife  to  S.  A.  Lovelace  on  April 
27,  1914,  the  deed  for  -which  is  recorded  in 
Deed  Book  45,  at  page  517,  records  of  Laurel 
county  clerk's  office,  be  and  the  same  are  dis- 
allowed and  refused,  to'  which  said  Joha  R» 
Boreing  and  John  A.  Best,  as  receiver,  except." 

"(4)  That  the  plaintiff  Joha  R.  Boreing,  as 
assignee  of  the  First  National  Bank  of  Corbin, 
Kentucky,  la  the  owner  of,  and  entitled  to  col- 
lect from  the  defendant  W.  B.  Catching,  a 
judgment  heretofore  rendered  in  this  court  in 
favor  of  said  bank  and  against  said  W.  B. 
Catching  amounting  to  the  sum  of  $3,160.84, 
with  interest  thereon  from  July  14,  1914,  until 
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paid,  subject,  however;  to  4  credit  of  $40  liaid 
August  7, 1914. 

"It  is  further  adjudged  that  said  John  R. 
Boreing  is-  not  entitled  to  any  of  the  -relief 
sought  in  hie  petition,  and  said  petition  is  now 
dismissed,  and  the  defendants  therein,  W.  B. 
Catching  and  Elizabeth  H.  Catching,  S.  A. 
Lovelace,  Lena  Beutler,  and  R.  R.  Hardin  and 
John  A.  Best,  as  receiver  of  the  First  National 
Bank  of  London,  Kentucky,  are  adjudged  to 
recover  of  said  John  Ri  Boreing  their  «osts  ex- 
pended in  suit,  which  is  No.  2293." 

"(9)  That  the  defendant  John  A  Best,  as  re- 
ceiver of  the  First  National  Bank  of  London, 
Kentucky,  have  and  recover  of  the  defendant 
W.  B.  Catching  the  following  sums,  to  wit: 
$100,  with  interest  thereon '  at  the  rate  of 
6  per  cent,  per  annum  from  the  24th  day  of 
September,  1913,  until  paid;  the  further  sum 
of  $1,200,  with  interest  thereon  at  the  rate  of 
6  per  cent,  per  annum  from  February  28th,  un- 
til paid ;  also  the  further  sum  of  $3,000,  with 
interest  thereon  at  the  rate  of  6  per  cent  per 
annum  from  the  8th  day  of  March.  1914,  until 
paid;  also  the  further  sum  of  $550,  with  in- 
terest thereon  at  the  rate  of  6  per  cent,  from 
the  4th  day  of  May,  1914,  until  paid ;  also  the 
further  sum  of  $2,250,  with  interest  thereon 
at  the  rate  of  6  per  cent,  per  annum  from  the 
28th  day  of  February,  1914,  until  paid;  also 
the  sum  of  $900,  with  interest  thereon  at  the 
rate  of  6  per  cent,  per  annum  from  the  4th  day 
of  March,  1914,  until  paid,  and  his  costs  herein 
expended  on  said  cross-petitions.  And  said 
cross-petition  of  the  defendant  Fred  W."  Weitzel 
is  dismissed  as  to  the  defendant  W.  B.  Catching 
without  prejudice  as  to  all  other  claims  men- 
tioned therein." 

"(11)  That  the  execution  of  the  deed  from 
W.  B.  Catching  and  wife  to  S.  A.  Lovelace  on 
April  27,  1914,  for  the  following  described  real 
property,  and  the  assignment  by  said  S.  A. 
Lovelace  to  Fted  W.  Weitsel,  then  receiver  of 
the  First  National  Bank  of  London,  Kentucky, 
and  the  execution  of  the  deed  on  Pebruaey  2, 
1915,  from  S.  A.  Lovelace  and  wife  to  Fred  W, 
Weitzel,  receiver  of  said  real  property,  operated 
as  an  assignment  and  transfer  of  all  the  prop- 
erty and  effects  of  the  defendant  W.  B.  Catch- 
ing for  the  benefit  of  all  his  creditors  pro  rata, 
under  and  pursuant  to  the  provisions  of  section 
1910  of  the  Kentucky  Statutes.  Said  Teal  prop- 
erty so  embraced  and  conveyed  by  said  two 
deeds  is  lying  in  the  town  of  London,  Laurel 
county,  Kentucky,  and  described  as  follows: 
(Here  follows  description  of  property.] 

"And  that  the  proceeds  of  the  two  above- 
described  tracts  of  real  property,  when  'sold, 
shall  be  applied  first  to  the  payment  of  plaintiff's 
cost  herein,  and  then  to  the  payment  of  the 
foregoing  judgments  against  W.  B.  Catching 
and  such  other  valid  claims  against  him  as  here- 
after be  filed  herein,  properly  proven  and  allow- 
ed by  the  court— ao  further  proof  of  the  judg- 
ments herein  rendered  against  W.  B.  Catching 
being  required.  It  is  further  adjudged  that  the 
plaintiffs  Southern,  National  Bank  of  Louisville, 
Bank  of  Williamsburg,  Kentucky,  and  A.  H. 
Melcon  recover  of  Johnt  A,  Best,  receiver  ot 
the  First  National  Bank '  of :  London,  Kentucky, 
their  cost  in  this  behalf  expended  upon  this 
branch  of  these  causes.' 
-  "To  all  oi  this  eleventh  paragraph:  ot  this 
judgment  the  defendant  John  A.. Best,  the  pres- 


ent receiver  of  the  First  National'  Bant  of 
London,  excepts,  and  pray*  an.  appeal  to  the 
Court  -of  Appeals,  which  to  granted." 

-  John  A.  Beat,  receiver,  has  prayed  an  ap- 
peal from  paragraphs  2  and  11  of  the  Judg- 
ment, appellees  A.  H.  Melcon,  Southern  Na- 
tional Bank  of  Louisville,  and  Bank  oil  Wil- 
liamsburg have  been  granted  aff  appeal,  by 
the  clerk  of  this  court  from  paragraph  1  of 
the  Judgment ;  John  R.  Boreing  was  not  a 
party  to  these  appeals,  but  he-  has  filed  a 
Bttpptanental  record,  and  has  made  a  motion 
for  an  appeal  from  paragraphs  1,  2,  4,  and  9 
of  the  Judgment,  together  with  a  statement 
of  appeal  and  tills  motion -was  passed  to  the 
hearing  on  the  merits. 

[1 J  The  Deed  of  iSOoV— A  reversal  of  para- 
graph 1  of  the  judgment,  which  sustained  the 
deed  of  1906,  Is  sought  by  appellees  on  the 
ground  that  It  was  an  attempt  to  defraud  the 
creditors  of  W.  B.  Catching;  It  being  claim- 
ed that  he  was  heavily  involved  in  debt  at 
the  timet  not  only  on  notes  and  other  obliga- 
tions, bat  by  reason  of  certain  liabilities  on 
the  mail  contracts,  There  is  some  evidence 
to  support  this  theory  of  the  case,  but  we 
think  the  weight  of  the  evidence  sustains  the 
decision  of  the  chancellor  as 'to  this  para- 
graph, because  at  time  of  this  conveyance  of 
the  Laurel  county  property  W.  B.  Catching 
had  65  shares  in  the  First  National  Bank  in 
London,  which  was  worth  approximately  $200 
a  share,  besides)  a  residence  in  Washington, 
valued  at  from  $7,000  to  $8*000,  subject  to 
a  mortgage  of  approximately  $3,000.  Accord- 
ing to  the  evidence  of  his  wife  and  others, 
Mr.  Catching  was  never  compelled  to  pay 
anything  on  account  of  bonds  executed  in 
connection  with  his  man  contracts.  None  of 
the  debts -sued  on  were  contracted  prior  to 
the  execution  of  this  deed,  with  the  exception 
of  the  Melcon  duebill,  and  according  to  the 
testimony  this  was  in  reality  an  indebted- 
ness of  the  -  Union  Contracting  Company, 
which  was  one  of  the  companies  organized  to 
care  for  some  of  the  mall  contracts,  and  is 
fully  explained  by  Mrs.  Catching. 

Without  going  into  further  details  as  to 
the  testimony  relative  to  the  deed  of  1905,  we 
think  it  sufficient  to  say  that  the  evidence 
sustains  the  chancellor,  and  we  see  no  cause 
or  reason  to  set  it  aside. 

[2]  The  Lovelace  Deed. — The  court  reached 
the  conclusion  that  this  deed  operated  as  an 
assignment  for  the  benefit  of  the  creditors  of 
W.  B.  Catching  under,  section  1910  of  the 
Kentucky  Statutes.  With  this  ruling  we  can- 
not agree.  Under  the  deed  of  1905,  the  own- 
ership, in  the  property  embraced  within  said 
deed  passed  to  the  grantee,  Mrs.  Elizabeth 
H.  Catching,  and  became-  her  absolute  prop- 
eat*;  and  she  was  privileged  to  do>wtth  ft  as 
she  might  see  fit  She  'testifies  that  It  was 
their  endeavor. to  do  what  they. could  to  de- 
crease their  Indebtedness  at  the  bank,  as 
shown  by  the  money  sh»  borrowed  from  her 
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nephew,  R.  R.  Hardin,  and  from  Lena  Bent- 
ler,  and  the  payments  of  the  Indebtedness 
referred  to  In  the  deed  of  1903,  wherein  she 
assumed  the  indebtedness  of  her  husband,  the 
assumption  of  which,  It  appears  from  the 
record,  was  accepted  by  the  then  existing 
creditors. 

She  testifies  that  she  deeded  this  property 
to  Sam  C.  Hardin,  in  order  for  him  to  convey 
it  to  W.  B.  Catching,  the  money  to  be  applied 
on  the  indebtedness  of  W.  B.  Catching  at  the 
First  National  Bank  of  London;  that  Is,  he 
was  to  sell  the  property  and  raise  money  on 
it  to  be  paid  to  the  First  National  Bank,  to 
be  applied  on  his  thai  existing  indebtedness. 
Carrying  out  the  instructions  of  Mrs.  Catch* 
ing,  and  in  obedience  to  what  she  claims  the 
purpose  of  the  deed  to  Hardin,  the  proceeds 
of  the  lot  sold  to  Mrs.  Catching's  son  were 
turned  over  to  the  bank,  and  the  three  notes 
executed  by  Lovelace  for  the  remainder  of 
the  property  Included  lb  the  Hardin  deed 
were  assigned  and  transferred  to  the  bank's 
receiver.  That  Mrs.  Catching  had  the  right 
to  direct  Just  how  the  proceeds  of  this  prop- 
erty should  be  applied  goes  without  saying. 
She  was  the  lawful  owner,  and  since  it  was 
her  purpose,  in  conveying  the  property  to 
the  trustee,  to  have  the  property  used  for 
the  purpose  of  liquidating  an  indebtedness, 
not  of  Mrs.  Catching,  but  of  her  husband, 
we  fail  to  see  what  right  the  creditors  of  W. 
B.  Catching  would  have  to  object. 

[3]  The  purpose  of  the  trust  was  not  dis- 
closed in  the  deed,  but  the  conveyance  is  to 
Sam  O.  Hardin,  trustee ;  hence  we  have  what 
might  be  termed  an  express  parol  trust,  or,  as 
has  been  expressed  in  some  cases,  a  latent 
trust.  Resulting  trusts  have  been  abolished 
In  this  state.  Ky.  St  {  2363.  Nor  has  the 
seventh  section  of  the  English  statute  of 
frauds  ever  been  adopted  here  The  original 
statute  provided : 

"That  all  declarations  or  creations  of  trust 
or  confidences  in  any  lands,  tenements,  or 
hereditaments  shall  be  manifested  and  proved 
by  some  writing  'signed  by  the  party  who  is  by 
law  to  declare  such  trust,  or  by  his  last  will  in 
writing,  or  else  they  shall  be  entirely  void,  and 
of  none  effect" 

[4]  It  is  competent  under  the  laws  of  this 
state  to  introduce  parol  evidence  to  show  the 
purpose  or  nature  of  a  trust  and  this  has 
been  done  by  Mrs.  Catching,  the  trustor;  and 
if  the  conveyance  to  Hardin  and  the  convey- 
ance by  the  trustee  to  W.  B.  Catching  was  in 
furtherance  of  this  trust  as  we  believe  it 
was,  then  the  court  erred  in  setting  aside 
that  conveyance  This  is  not  what  would  be 
termed  a  "resulting  trust,"  which  is  a  trust 
raised  by  Implication  or  construction  of  law, 
and  is  presumed  to  exist  from  the  supposed 
intention  of  the  parties  to  the  transaction, 
apart  from  any  contract  It  is  an  express 
trust  the  nature  of  which  is  undisclosed; 
but  we  are  not  left  to  conjecture  as  to  its 
objects  and  purposes. 


In  Caldwell  et  at  v.  Caldwell,  7  Bush,  616* 
we  find  that  one  Alexander  Caldwell  was 
desirous  of  leaving  his  property  by  will  to 
his  six  children;  In  equal  parts;  but  James, 
one  of  his  sons,  being  at  that  time  a  soldier 
In  the  Confederate  Army,  and  the  testator 
being  in  doubt  as  to  said  son's  right  to  hold 
property,  he  devised  the  home  {dace  to  his 
remaining  children  on  what  the  court  says 
was  a  latent  trust,  that  if  James  should  ever 
return  and  be  capable  of  holding  the  title 
they  should  convey  it  to  him,  "and  this,"  says 
the  court,  "according  to  satisfactory  oral 
testimony,  they  understood  and  tacitly  agreed 
to  fulfill."  Upon  his  return  from  the  war 
two  of  his  brothers,  true  to  the  trust,  convey- 
ed him  one-fifth  of  the  land;  the  others  re- 
fused to  convey.  In  this  opinion,  by  Chief 
Justice  Robertson,  the  court  says: 

"Implied  trusts  being  excepted  from  the  stat- 
ute of  frauds  and  perjuries,  if  the  facts  estab- 
lish such  a  trust  in  this  case,  no  written  me- 
morial of  it  was  necessary  for  enforcing  it,  nor 
was  the  oral  testimony  incompetent  on  the 
alleged  ground  that  it  contradicts  the  will. 
*  *  *  The  competency  of  oral  testimony  for 
establishing  and  enforcing  such  trusts  as  that 
claimed  in  this  case  is  prcscriptively  recognized 
by  undeviating  authorities,  among  a  great  multi- 
tude of  which  we  only  cite  the  following: 
Drakeford  v.  Weeks,  3  Atkins,  639 ;  Barrow  v. 
Greenhough,  3  Vesey,  152;  Strickland  v.  Al- 
dridge,  9  Vesey,  519;  Maislar  v.  Gillespie,  11 
Vesey,  639;  2  Powell  on  Devises,  415." 

See,  also,  Smith  v.  Smith,  121  S.  W.  1002; 
Sherley  v.  Sherley,  97  Ky.  512,  31  S.  W.  275, 
17  Ky.  Law  Rep.  450. 

[S]  The  testimony  of  Mrs.  Catching  and 
her  husband  as  to  the  nature  and  purpose 
of  this  trust  not  being  successfully  attacked, 
we  must  presume  that  it  is  as  stated  by 
them ;  hence  the  record  does  not  present  suffi- 
cient grounds  for  setting  aside  the  deed 
from  W.  B.  Catching  and  wife  to  S.  A.  Love- 
lace, and  it  will  have  to  be  upheld. 

Many  other  points  are  discussed  in  the 
briefs  of  counsel,  among  others,  whether  or 
not  suits  or  pleadings  attacking  the  Love- 
lace deed  were  In  time  under  section  1911  of 
the  Statutes.  It  will  be  unnecessary,  how- 
ever, to  discuss  or  decide  these  points. 

The  motion  of  John  B,  Borelng  for  an  ap- 
peal Is  objected  to,  because  he  was  not  a  par- 
ty to  the  original  appeal;  his  motion  will 
have  to  be  overruled,  because  of  the  conclu- 
sions we  have  reached. 

Wherefore  the  judgment  of  the  lower  court 
as  to  paragraph  11  Is  reversed,  and  the  court 
will  enter  a  judgment  dismissing  the  petition 
and  all  other  pleadings,  In  so  far  as  they 
seek  to  cancel  or  set  aside  the  deed  of  April 
27, 1914,  from  W.  B.  Catching  and  wife  to  S. 
A.  Lovelace,  and  the  deed  from  S.  A  Lovelace 
and  wife  to  Fred  W.  Weitxel,  receiver,  dated 
February  2,  1915V  In  all  other  respects  the 
judgment  is  affirmed.  -  ' 
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LXLE  etilr.  PURDY  at  :«L 

(Court  of  Appeals  of  Kentucky.    March  25, 
1919.) 

Religious  Societies  €=»21— Condition  as  to 
Use  or  Property. 
Where  land  was  deeded  "for  the  purpose 
and  the  use  of  a  Presbyterian  meeting  house  and 
tor  no  other  purpose  whatsoever,"  obliging  the 
church  trustees  or  their  successors  to  reconvey 
to  grantor  when  such  use  ceased,  grantor's  heirs 
could  not  recover  the  land,  where  a*  part  of  a 
meeting  house  used  by  such  church  was  located 
thereon. 

Appeal  from  Circuit  Court,  Marion  County. 

Suit  by  R.  L.  Purdy  and  others  against  R. 
B.  Lyle  and  others.  Judgment  for  plaintiffs, 
and  defendants  appeal.  Reversed  and  re- 
manded, with  directions. 

T.  L.  Edelen,  of  Frankfort,  and  S.  A.  Rus- 
sell, of  I«banon,  for  appellants. 

Proctor  K.  McElroy  and  C.  C.  Boldrick, 
both  of  Lebanon,  for  appellees. 

CLAY,  a  In  the  year  1804,  William  Pur- 
dy,  for  the  consideration  of  five  shillings, 
conveyed  to  John  McElroy,  John  Muldraugh, 
and  George  Bwlng,  trustees  for  the  Presby- 
terian congregation  on  the  head  of  Hardin's 
creek,  two  acres  of  land  now  In  Lebanon,  "for 
the  purpose  and  the  use  of  a  Presbyterian 
meeting  house  and  for  no  other  purpose  what- 
soever." The  deed  further  provided  that 
when — 

"the- 'said  Presbyterian  meeting  house  ceases  to 
be  continued  for  the  aforesaid  purpose,  the  said 
trustees,  or  their  successors,  do  oblige  themselves 
to  convey  the  aforesaid  two  acres  to  the  said 
William  Purdy,  or  his  heirs,  for  the  same  Bum 
they  now  pay  for  the  land." 

At  the  time  of  the  conveyance  there  was 
a  meeting  house  on  the  land,  and  two  other 
meeting  houses  were  subsequently  erected. 
In  the  year  1854,  the  church  purchased  two 
adjoining  lots  on  another  street,  and  in  the 
year  1855  the  present  church  building  was 
completed.  Nearly  all  of  this  building  is  lo- 
cated on  the  two  adjoining  lots. 

In  the  year  1916,  R.  L.  Pnrdy  and  others, 
heirs  of  William  Purdy,  the  grantor,  brought 
this  suit  against  the  trustees  of  the  church 
to  recover  the  two  acres  of  land,  on  the 
ground  that  the  land  had  ceased  to  be  used 
for  purposes  of  a  meeting  house.  On  final 
hearing,  the  chancellor  granted  the  relief 
prayed  for,  and  the  trustees  appeal. 

It  was  not  contemplated  by  the  parties 
to  the  original  conveyance  that  the  entire  two 
acres  of  land  should  be  occupied  by  a  meet- 
ing house.  The  trustees  bad  the  right  to 
locate  the  meeting  house  and  to  use-  such 
portions  of  the  land  for  that  purpose  as  they 


desired.  So  long,  therefore,  as  any  portion 
of  the  lot  is  occupied  by  the  meeting  house, 
it  cannot  be  said  that  the  lot  has  ceased  to  be 
used  for  the  purpose  of  a  meeting  house.  In 
order  for  plaintiffs  to  recover,  it  was  neces- 
sary to  show  that  the  present  meeting  house 
was  located  entirely  on  the  adjoining  lot. 
The  evidence  that  this  is  the  case  Is  by  no 
means  satisfactory,  and  upon  a  consideration 
of  all  the  evidence  we  are  inclined  to  the 
opinion  that  a  portion  of  the  church  build- 
ing erected  in  1858  is  located  on  the  land  in 
controversy.  Dnder  these  circumstances, 
the  land  did  not  cease  to  be  used  for  the  pur- 
poses of  a  meeting  house,  and  it  was  error 
to  adjudge  that  the  title  had  reverted  to 
plaintiffs  as  the  heirs  of  the  original  gran- 
tor. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  judgment  in  conform- 
ity with  this  opinion. 


(IS*  Ky.  484 
HOEFFLIN  r.  WHJ2HRSON. 

(Court  of  Appeals  of  Kentucky.     March  14, 
1919.) 

1.  Contbaots  <S=>S19(1>— Damages  <8=»124<1) 
—  Action  tob  Breach  —  Mbasusb  of  Dam< 
ages. 

Where  plaintiff  has  performed  the  contract 
in  part,  and  its  further  performance  has  been 
prevented  by  defendant's  act,  he  may  either 
sue  for  the  breach  and  recover  the  difference 
between  the  contract  price  and  what  it  would 
have  cost  plaintiff  to  complete  the  contract,  or 
he  may  sue  for  compensation  for  work  actual- 
ly performed  as  measured  by  its  reasonable 
value. 

2.  Work  and  Labor  €=>28(1)  —  Evidence  — 
Sufficiency. 

In  an  action  for  a  balance  due  for  filling  a 
lot  and  figging  a  cistern,  where  performance 
of  the  work  had  been  stopped  by  defendant, 
evidence  as  to  the  amount  of  work  accomplished 
by  plaintiff  held  sufficient  to  support  the  ver- 
dict. 

Appeal  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch, -Third  Divi- 
sion. 

Action  by  Walter  Wllkerson  against  W. 
C.  Hoeffiln.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

B.  F.  Washer  and  Fred  Foxcht,  both  of 
Louisville,  for  appellant 

W.  S.  Heldenberg,  of  Louisville,  for  ap- 
pellee. .     . 

CLAY,  O.  Claiming  that  he  entered  into 
a  contract  with  the  defendant  to  fill  de- 
fendant's lot  and  to  dig  a  cistern   there- 
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on  for  the  tun  of  $1,307,  and  that  he 
had  performed  services  under  the  contract 
of  the  value  of  $1,200,  when  defendant 
stopped  him  from  work,  and  that  no 
part  thereof  had  been  paid,  except  the  sum 
of  $200,  plaintiff,  Walter  Wilkerson,  brought 
this  suit  against  the  defendant,  W.  O.  Hoef- 
flln,  to  recover  the  sum  of  $1,007,  ,the  bal- 
ance due  for  work  performed  under  the  con- 
tract Defendant  denied  the  allegations  of 
the  petition,  and  pleaded  that  the  only  con- 
tract he  had  with  plaintiff  was  that  plain- 
tiff was  to  haul  the  dirt  for  66  cents  per 
yard,  that  the  amount  of  dirt  hauled  by  plain- 
tiff was  only  $300,  and  that  he  paid  to  plain- 
tiff and  his  laborers,  and  to  others  because 
of  the  negligent  manner  In  which  plaintiff 
did  the  work,  the  sum  of  $470.55,  or  $170.55 
more  than  the  value  of  the  work  performed 
by  plaintiff.  He  asked  that  plaintiff's  peti- 
tion be  dismissed,  and. that. he  recover  on 
his  counterclaim  the  sum  of  $170.55.  The 
trial  before  a  jury  resulted  in  a  verdict  and 
Judgment  for  plaintiff  Jikthe  sum  of  $585.90. 
Defendant  appeals. 

Plaintiff  testified  that  he  was  to  do  the 
work  under  the  contract '  for  the  sum  of 
$1,307,  while  defendant  testified  that  plain- 
tiff was  to  rtcelve  only  65  cents  per  yard 
for  the  dirt  hauled  and  spread,  but  the  whole 
amount  was  not  to  exceed  $1307.  Bach  of 
these  theories  was  submitted  to  the  Jury,  who 
were  told  In  substance,  that.  If  they  found 
the  contract  to  be  as  claimed  by  plaintiff,  they 
should  find  for  him  the  reasonable  value  of 
the  work  performed'  tinder  the  contract,  less 
the  sum  of  $460.55,  but,  If  they  believed  the 
contract  was  as  claimed  by  defendant,  they 
should  find  for  the  plaintiff  at  the  rate  of  65 
cents  per  cubic  yard  for  the  amount  of  work 
done,  less  the  $460.55.  Other  Instructions 
were  given  which  are  not  material. 

[1]  It  is  first  Insisted  that  the  court  did  not 
give  the  correct  measure  of  damages  for  the 
breach  of  the  contract  as  claimed  by  plain- 
tiff. In  a  case  like  this,  where  plaintiff  has 
performed  the  contract  in  part,  and  its 
further  performance  has  been  prevented  by 
the  act  of  the  defendant,  he  may  either  sue 
for  the  breach  and  recover  damages,  in  which 
event  the  measure  of  damages  is  the  dif- 
ference between  the  contract  price  and  what 
It  would  have  cost  plaintiff  to  complete  the 
contract,  or  he  may  sue  and  recover  com- 
pensation for  the  work  actually  performed, 
in  which  event  the  measure  of  his  recovery 
Is  the  reasonable  value  of  such  work.  6  It.  C. 
L.  5  348,  p.  978;  8  Cyc.  688;  Langstaff-Orm 
Mfg.  Co.  v.  Wllford,  160  Ky.  737,  170  S.  W. 
1;  Stearns  Lumber  Co.  v.  Inman,  154  Ky. 
253,  157  S.  W.  23 ;  Foster  v.  Watson,  16  B. 
Mon.  377;  Runyan  v.  Punxsutawney  Drill- 
ing &  Contracting  Co.,  102  8.  W.  854,  31  Ky. 
Law  Rep.  588.  Here  plaintiff  elected  to  sue 
for  the  work"  done  under  the  contract    Hence, 


the  measure  of  recovery  given  by  the  trial 
court  was  'not  erroneous. 

[2]  It  Is  further  insisted  that  the  evidence 
of  the  amount  of  work  done  by  plaintiff  was 
too  indefinite  to  support  the  verdict  It  ap- 
pears that  numerous  teams  were  employed 
for  several  days  In  hauling  dirt  Plaintiff 
says  that  all  the  dirt  had  been  hauled,  that 
there  remained  nothing  to  do  except  to  level 
it  off,  that  more  than  three-fourths  of  the 
work  had  been  done,  and  that  the  work 
could  have  been  completed  in  about  a  day 
and  a  half.  Another  witness  testified  that 
more  than  two-thirds  of  the  work  had  been 
done.  While  this  evidence  may  be  some- 
what lacking  in  certainty,  It  la  sufficient,  we 
think,  to  sustain  the  verdict 

Judgment  affirmed. 


(183  Ky.  TOO) 
MORRIS  et  ur.  v.  DANIEI* 

(Court  of  Appeals  of  Kentucky.    March  4, 1018. 
Rehearing  Denied  April  22,  1919.) 

L  Vendor  and  Purchaser  <8=e>231(3)  —  Re- 
port OF  COMMISSIONERS—  NOTICE  TO  SUBSE- 
QUENT Grantee. 
Where  roadway  described  and  recommended 
in  report  of  commissioner  in  partition  suit  was 
not  provided  for  in  judgment  of  division,  and 
deeds  made  by  commissioner  did  not  refer  to  it 
the  description   did  not  become  such   part  of 
proceedings  and  link  in  chain  of  title  that  an 
grantees  were  required  to  take  notice  thereof. 

2.  Easements  «=»80(2)— Road  Reservation— 
Hiohts  or  Subsequent  Grantees. 

Where  right  to  a  roadway  is  vested  by  grant 
or  judgment  in  a  partition  proceeding,  all  sub- 
sequent purchasers  who  hold  under  the  grant  or 
judgment  are  bound  by  the  road  reservation, 
and  the  servient  estate  cannot  avoid  the  bur- 
den by  pleading  and  proof  of  nonuser,  or  in  any 
manner  except  by  adverse  holding  for  the  statu- 
tory period. 

3.  Easements  ©=>32— Limitations. 

Nothing  less  than  an  adverse  and  hostile 
use,  of  the  servient  estate,  wholly  inconsistent 
with  Ike  right  of  the  owner  of  the  easement  will 
start  the  statute  of  limitations  running. 

4.  Partition  0=394(1)— Right  so  Easement— 
Commissioner's  Report.  ' 

Mere  filing  of  commissioner's  report  of  parti- 
tion, designating  road  to  be  used  as  pasaway, 
would  not  give  one  to  whom  the  tract  was  allot- 
ted an  easement  in  the  roadway. 

5.  Partition  €=>94(3)  —  Report  or  Commis- 
sioner—Binding  Effect. 

A  report  of  commissioner  filed  in  partition 
suit  is  only  the  recommendation  or  suggestion 
of  the  commissioner,  which  the  court  may  or 
may  not  accept  and  confirm. 

Appeal    from     Circuit    Court    Campbell 
County.  ■     • 
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MORRIS  v.  DAKTJETJ 


$69 


Action  by  <*•  0<  Daniel'  against  B.  J.  Mor- 
ris and  wife...  Judgment  for  plaintiff,,  and  de- 
•feodatata  appeal.    Reversed. 

Wesiey  M.  Rardin,  of  Butler,  for  appel- 
lants. 

Otto  Wolff,  of  Newport,  and  V.  O.  Wil- 
liams, of  Alexandria,  for  appellee. 

SAMPSON,  J.  Edward  Morln  died  to  1878 
or  1879,  the  owner  of  370%  acres  of  land  on 
the  Flag  Spring,  and  Alexandria  turnpike, 
in  Campbell  county.  He  left  surviving  him 
three  children  and'  seven  grandchildren  by 
a  fourth  child.  Shortly  after  his  death  a 
suit  was  instituted  in  the  Campbell  circuit 
court  for  a  division  of  the  lands  Into .  four 
parte,  in  kind,  among  the  three  children  and 
grandchildren,  and  commissioners  were  ap- 
pointed, who  made.  a.  report  in  writing,  ac- 
companied by  a  plat,  to  the  court,  subdivid- 
ing the  370%  acres  into  four  tracte.  In  mak- 
ing this  division,  lots  Nos.  1  and  2  fronted 
on  the  turnpike,  and  lot  No.  4  was  directly 
behind  lots  Nos.  1  and  2,  and  203  poles  away 
from  the  pike.  The  report  of  the  commis- 
sioner, after  describing  tract  No.  4,  adds  this: 

"The  whole  lot  No.  4,  being  157  acres  and  11 
poles.  There  is  to  bis  a  road  used  as  an  outlet 
from  lot  No.  4,  as  represented  on  the  plat,  along1 
the  division  line  between  lots  Nos.  1  and  2, 
whose  bearing  is'N.  69%°  E. ;  said  road  is  to  be 
20  feet  in  width,  beginning  at  a  stone  in  the 
northeast  line  of  lot  4,  second  corner  to  lot  No. 
1,  and  fourth  corner  to  lot  No.  2;  thence  run- 
ning with  said  division  line  a  distance  of  203 
poles,  to  the  Flag  Spring  and  Alexandria  turn- 
pike, 10  feet  being  granted  on  each  side  of  the 
division  line.  All  of  which  is  respectfully  re- 
ported." 

This  report  appears  to  have  been  duly 
lodged  by  the  commissioner  with  the  papers 
of  the  case,  and  filed  by  the  clerk  and  made 
a  part  of  the  record  In  the  case;  but  it  was 
never  confirmed  by  the  court,  or  recorded  in 
the  manner  provided  by  law.  No  copy  of  the 
Judgment  in  the  partition  suit,  or  deeds  made 
by  the  commissioner  to  the  heirs,  is  made 
part  of  this  record.  So. far  a?  this  record 
shows,  the  Judgment  did  not  follow  the  re- 
port of  die  coauntestoner  with  respect  to  the 
roadway  contained  in.  the  report  copied 
above,  nor  did  either  of  the  deeds  made  by 
commissioner'  contain'  any  reference  to  said 
road  or  passway.        ' 

Immediately  after  the  division  was  made, 
the  parties  to  whom  the  tracts  were  allotted 
took  •  actual  possession  and  inclosed  the 
tracts  by  fencing,  and  placed  other  improve- 
ments on  the  land.  There  was.  no  roadway 
or  traveled  way  along  the  line  described  in 
the  report  at  the  time  the  report  was  made, 
the  Judgment  entered,  and  Seeds' executed1  by 
the  commissioner,  and  there  has  never  beeh 
a  travel  way  along  t*e  line  deSIgnated-for 
the  road  from  the  time  of  the  making  of  the 
report  to  the  present  day,  hut  tt^e -was,  a 


travel  way  which  slgzagged  over  lot  No-  1 
from  the  Une  of  lot  No.  4  to  the-  pike,  and 
which  waa  some  200  feet  or  more  away  from 
the  road  designated  In  the  report.  The  own- 
er of  lots  Nos.  1  and  2  built  various  cross- 
fences  through  their  lands,  which  obstructed 
the  proposed  roadway,  at  different  points, 
and  a  fence  was.  built  from  lot  No.  4,  at  the 
point  where  lots  Nos.  1  and  2  joined,  along 
the  divide  between  lot  No  1  and  No.  2,  203 
poles,  to  the  pike,  thus  dividing  in  the  middle 
the  proposed  20-foot  right  of  way  from  end 
to  end,  and  that  fence  stood  there  for  a  num- 
ber of  years,  without  objection  or  complaint 
from'  the  owners  of  lot  No.  4*  IJot  No.  4  was 
given  to  a  daughter,  Margaret  Morln;  lot 
No.  1  to. the  heirs  of  Mariah  Brlggs,  a  de- 
ceased daughter  of  Marion;  and  lot  No.  2 
to  another  daughter,  Cynthia  Morin,  in  the 
original  division  between  the  heirs  of  Ed- 
ward Morin ;  but  each  of.  these  persons  have 
sold  and  conveyed  their  lands,  and  appel- 
lants, E,  J.  Morris  and  Sammie  Morris,  are 
the  owners  of  tract  No.  1,  and  John  R.  Nel- 
son rand  Rob.  Daniel  own  lot  No.  2,  while  <J. 
S.  Daniel  owns  lot  No.  4,  having  acquired 
title  to  it  In  1010. 

[1]  This  action  was  instituted  by  Daniel 
against.  Morris  and  his  wife,  praying  a  man- 
datory injunction,  commanding  the,  defend- 
ants to  open  the  roadway  along  the  line  be- 
tween lots  Nos.  1  and  2,  from  lot  No.  4  to 
the  turnpike,  by  removing  all  obstructions 
thereon,  such  as  fences,  and  praying  that 
they  and  their  privies  In  estate  be  perpetually 
enjoined  from  thereafter  obstructing  or  in- 
terfering with  appellee's  use  thereof.  It.  is 
admitted,  that  the  roadway,  which  appellee 
now  seeks  to  open,  was  not  provided  for  In 
the  Judgment  of  division  .which  allotted  the 
lands  of  Edward.  Morin,  and  that  the  deeds 
made  by  the  commissioner  under  said  Judg- 
ment did  not  refer  to  said  passway  from  lot 
No.  4  to  the  pike,  and  further  that  none  of 
the  mesne  conveyances 'from  Marion  Brlggs 
aad.  Cynthia  Morin  to  tine  present  owners 
contain  any  reference  whatever  to  said  right 
of  way  as  designated  la- the  commissioner's 
report 

It  would  therefore  appear  that  appellee, 
Daniel,  rests  his  claim  of  right  to  the  road- 
way solely  and  alone  upon  the  provisions 
and  description  .set  forth  by  the  commtsslon- 
ers  who  divided  the  land,  In  their  report  to 
the  Campbell  circuit  -court,  and  such  report, 
in  so  far  .as  It  effects  the  roadway,  Is  copied 
above.  The  question  is:  Can  a  description 
and  recommendation  in  a  report  df  ;a  con- 
missloner  in  a  salt 'for  -partition  of  land, 
which  report,  is  neither'  confirmed  by  the 
court  nor  reeertted,  become  such  a  part  of  the 
proceedings  in  the  "'partition  suit  and  link 
in  the  chain  of  tide'  of  which  all' subsequent 
grantees  must  take  notice? 
•  ffl  It  ts-  well'  settled  lhat,:  where  a  right 
to  a,  road^yj^,  vested  by^graht  or  judgment 
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In  a  partition  proceeding,  all  subsequent 
purchasers  who  hold  under  the  grant  or 
Judgment  are  bound  by  the  road  reservation, 
and  the  servient  estate  cannot  avoid  the  bur- 
den by  pleading  and  proof  of  nonuser  of  the 
easement  acquired  by  the  grant,  or  In  any 
manner,  except  by  adverse  holding  for  the 
statutory  period.  In  the  case  of  Johnson  v. 
Clark  et  al„  57  S.  W.  474,  22  Ky.  Law  Rep. 
418,  this  court  held  that  nonuser  of  a  pass- 
way  acquired  by  grant  does  not  destroy  the 
easement,  in  the  absence  of  any  act  on  the 
part  of  the  owner  of  the  servient  estate 
which  is  inconsistent  with  the  existence  of 
the  easement;  and  the  acquiescence  by  the 
owner  of  the  easement  In  temporary  changes 
in  the  paasway  from  one  route  to  another 
for  the  convenience  of  the  owner  of  the  servi- 
ent estate  does  not  operate  as  an  abandon- 
ment of  the  original  way  granted.  See,  also, 
Dotson  v.  Merrltt,  141  Ky.  INS,  182  S.  W. 
181;  Speers  v.  Weddington,  146  Ky.  434,  142 
S.  W.  679;  N.  P.  B.  ft  S.  Co.  v.  Plummer, 
149  Ky.  584,  149  8.  W.  905;  List  v.  Jacoby, 
61  S.  W.  855,  22  Ky.  Law  Rep.  1757;  Boyd 
v.  Morris,  106  S.  W.  867,  32  Ky.  Law  Rep. 
645. 

[S]  It  therefore  appears  that  nothing  less 
than  an  adverse  and  hostile  use  of  the  servi- 
ent estate,  wholly  Inconsistent  with  the  right 
of  the  owner  of  the  easement,  will  start  the 
statute  of  limitation  running,  which  will, 
when  the  period  has  elapsed,  extinguish  the 
right.  Certainly  nothing  short  of  the  con- 
tinuous adverse  use  for  the  statutory  period 
will  establish  a  right  by  prescription  in  the 
adverse  claimant. 

[4]  But  did  Margaret  Morln,  to  whom  was 
allotted  lot  No.  4  in  the  division  of  her  father's 
estate,  acquire  an  easement  in  the  roadway 
In  controversy  in  this  action  by  the  mere 
filing  of  the  commissioner's  report  of  parti- 
tion, which  designated  and  described  the 
passway?  We  think  not  If  the  report  had 
been  confirmed  by  the  court  and  recorded  In 
the  proper  office,  no  doubt  it  would  have  be- 
come a  link  In  the  chain  of  title  which  would 
have  Impressed  Itself  upon  the  muniments 
thereof,  in  such  a  way  as  to  have  given  no- 
tice to  all  subsequent  holders  of  the  servient 
estate  that  the  right  to  the  road  existed  and 
was  an  incumbrance  thereon,  which  right 
could  not  have  been  defeated,  except  by  an 
■adverse  user  or  holding  for  the  statutory  pe- 
riod. But  so  far  as  this  record  shows  the 
court  did  not  confirm  or  even  cause  to  be 
recorded  the  report  of  the  commissioners. 
It  would'  appear  that  the  court  rejected  the 
report  in  so  far  as  it  designated  &  road  from 
lot  NO.  4,  over  lots  Nos.  1  and  2,  to  the  pike, 
because  the  judgment,  so  far  na  this  record 
shows,  did  not  describe  the  passway,  refer 
to  it,  jor  even  mention  a  pasawa,y. 

Neither  did  the  deeds,  made  by  the  com- 
■missioner  of  the  court,  pursuant  to  the  judg- 


ment mentioned,  describe'  or  give  to  toe  gran- 
tee of  lot  No.  4  any  right  of  way  or  easement 
in  a  roadway  over  lots  Nob.  1  and  2.  Hence 
we  conclude  that  the  court  rejected  at  least 
so  much  of  the  Report  of  the  commissioners 
as  recommended  a  passway  from  lot  No.  4, 
over  lots  Nos.  1  and  2,  to  the  pike,  because 
if  the  judgment  had  adopted  the  report,  it 
would  have  followed  the  same  in  the  estab- 
lishment of  the  road,  and  some  mention 
would  have  been  made  thereof  In  the  judg- 
ment, and  the  deeds  of  the  commissioner, 
following  the  judgment,  would  also  have 
mentioned  and  described  the  right  of  way. 

[I]  A  report  of  the  commissioner  filed  In 
a  suit  is  only  the  recommendation  or  sug- 
gestion of  the  commissioner,  which  the  court 
may  or  may  not  accept  and  confirm.  Often 
the  report  is  wholly  rejected  or  disregard- 
ed; sometimes  only  partly  adopted.  This 
report  may  have  been  adopted  in  all  respects, 
except  that  recommending  the  road;  but, 
since  the  road  la  the  only  thing  in  contro- 
versy In  this  action,  it  Is  not  important  to 
inquire  what  else  may  have  been  disregard- 
ed or  rejected  by  the  judgment.  If  lot  No. 
4  did  not  acquire  the  roadway  in  and  by  the 
partition  proceedings  in  the  Campbell  cir- 
cuit court,  as  appears  to  be  true,  no  such 
right  exists  or  ever  existed. 

We  therefore  conclude  that  the  trial  court 
erred  to  the  prejudice  of  appellants  in  sus- 
taining the  prayer  of  the  petition,  granting 
the  mandatory  Injunction  against  the  present 
owners  of  lot  No.  1,  requiring  them  to  remove 
the  obstructions  from  the  alleged  passway, 
and  perpetually  enjoining  them  from  ob- 
structing the  same  in  the  future.  Upon  the 
record,  the  judgment  should  have  been  for 
appellants,  and  the  petition  dismissed. 

Judgment  reversed,  for  proceedings  con- 
sistent with  this  opinion. 


083  Ky.  896) 

TAYLOR  v.  WILSON. 

(Court  of  Appeals  of  Kentucky.    March  25, 
1919.) 

Judgment  «=»670(5)— Res  Judicata. 

Where  a  judgment  did  not  go  to  the  merits, 
bat  only  dismissed  .plaintiff's  petition  in  an  ac- 
tion to  quiet  title,  because  she  was  not  in  pos- 
session of  the  property,  plaintiff  may  still  insti- 
tute and  maintain  an  action  in  ejectment. 

Appeal     from     Circuit    Court,     Carlisle 
County. 

.  On  petition  for  rehearing.    Original  opin- 
ion: supplemented. 

For  former,  opinion,  see  1£2  Ky.  592,  206 
S.  W.  866. 
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BOSWORTH  v.  KENTUCKY  HIGHLANDS  B.  00. 


$n 


John  K.  Hendrick,  of  Paducah,  and  Mel- 
bourne &  Sbelbourne,  of  Bardwell,  •  f  or  ap- 
pellant 

John  B.  Kane,  of  Bardwell,  for  appellee. 

SAMPSON,  J.  The  Judgment  of-  the  clr- 
cult  court  dismissed  the  petition  'of  the 
plaintiff,  Taylor,  appellant  here,  for  the  rea- 
son that  she  waa  not  in  die  actual  posses- 
sion of  the  land  at  the  time  of  the  commence- 
ment of  the  action,  following  the  rule  of  this 
court,  often  announced,  that  an  action  to 
quiet  title  does  not  lie  against  a  defendant 
who  la  in  the  actual  possession  of  land, 
claiming  it  as  his  own.  As  the  evidence 
conclusively  proved  that  appellee,  Wilson, 
was  in  the  actual  possession  of  the  land  to 
controversy  at  the  time  the  suit  was  in- 
stituted, and  the  appellant  virtually  admit- 
ted that  she  was  not  In  the  actual  posses- 
sion, the  Judgment  was  affirmed  by  this 
court.  The  proper  remedy  in  such  cases  is 
by  ejectment. 

While  Mrs.  Taylor  was  not  entitled  to 
maintain  an  action  to  quiet  title,  she  could 
have  maintained  an  action  In  ejectment. 
The  Judgment  below  did  not  go  to  the  mer- 
its, but  only  dismissed  plaintiff's  petition. 
Such  a  Judgment,  though  affirmed  by  this 
court,  does  not  prejudice  the  right  of  Mrs. 
Taylor  to  Institute  and  maintain  the  prop- 
er kind  of  action.  "A  Judgment  given  against 
a  plaintiff  on  the  single  ground  that  he  has 
mistaken  his  remedy  or  form  of  action,  is 
no  bar  to  his  subsequent  action  brought  in 
the  proper  form."  2  Black  on  Judgments, 
715;  1  Freeman  on  Judgments,  if  260,  265; 
City  of  Covington  v.  Chesapeake  &  Ohio  Ry. 
Co.,  112  S.  W.  862;  Rice  v.  West,  42  S.  W. 
116,  19  Ky.  Law  Rep.  832. 

If  appellant,  Mrs.  Taylor,  would  other- 
wise have  a  right  of.  action  In  ejectment  to 
recover  the  land  in  controversy,  that  cause 
Is  not  prejudicially  affected  by  the  Judgment 
in  the  preceding  case  to  quiet  title  for  the 
reasons  above  stated,  and  that  Judgment 
cannot  be  pleaded  as  res  Judicata. 


(1S3  Ky.  74») 

BOSWORTH,  Auditor,  et  el  v.  KENTUCKY 

HIGHLANDS  R.  CO.     (Nog.  26761, 

26899,  28160,  and  28563.) 

(Court  of  Appeals  of  Kentucky.     March  28, 
1919.) 

L  Appeal  and   Ebbob   «=»125  —  Decisions 
Appealable— Consent  to  Judgment. 
Judgment  entered  by  agreement  or  consent 
of  the  parties  is  not  appealable. 

2.  Plxadino  €=»214(1)~ Admissions  —  De- 

MTJBRER. 

A  general  demurrer  to  petition  confesses  the 
troth  of  its  allegations. 


3.  Taxation  '  «=»376(2)— Raxuoad*—  Vaw» 
0*  franchise. 

Under  Ky.  St  ||  4079,  4060,  the  value  of  a 
railroad  franchise  subject  to  taxation  will  be 
determined  by  deducting,  from  the  value  of  the 
capital  stock  fixed  by  the  board  of  valuation  by 
capitalizing  the  net  income  derived  from  the 
business  in  the  state,  the  assessed  value  of  all 
tangible  property  assessed  in  the  state. 

4.  Taxation  <8=>498— Action  to  Enjoin  As- 
sessment —  Railboad  Franchise  —  Suffi- 
ciency of  Petition. 

In  railroad's  action  to  restrain  board  of 
valuation  and  assessment  from  assessing  its 
franchise  and  capital  stock  at  a  greater  sum 
than  fixed  in  the  petition,  the  petition  was  suf- 
ficient in  alleging  the  value  of  the  franchise, 
though  the  method  of  ascertaining  value  was 
not  set  forth. 

5.  Taxation  «3=»498— Action  to  Enjoin  As- 
sessment —  Railboad  Franchise  —  Suffi- 
cienct  of  Petition. 

In  railroad's  action  against  board  of  valua- 
tion and  assessment  to  restrain  assessment  of 
its  franchise  at  a  greater  sum  than  named  in 
petition,  petition  held  to  state  cause  of  action 
entitling  railroad  to  such  relief. 

Appeal  from  Circuit  Court,  Franklin 
County. 

Four  separate  actions  by  the  Kentucky 
Highlands  Railroad  Company  against  H.  M. 
Bosworth,  Auditor,  and  others.  Judgments 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Chas.  H  Morris,  Atty.  Gen.,  and  Jno.  C. 
Duffy,  Asst.  Atty.  Gen.,  for  appellants. 
T.  L.  Edelen,  of  Frankfort,  for  appellee. 

SAMPSON,  J.    [1]  These  four  actions  were 
Instituted  in  the  Franklin  circuit  court  by 
the  Kentucky  Highlands  Railroad  Company  to 
obtain  injunctions  against  the  board  of  val- 
uation and  assessment  and  its  members,  re- 
straining it  and  them  from  assessing  Its  fran- 
chise and  capital  stock  at  greater  sums  than 
those  fixed  in  the  four  petitions.    The  first 
action  was  brought  on  October  31,  1913,  to 
enjoin  Auditor  Bosworth  and  the  other  mem- 
bers of  the  board  of  valuation  and  assess- 
ment from  fixing  the  value  of  Its  franchise 
at  f473,755,  or  any  sum  In  excess  of  $64,536, 
which  the  petition  alleged  was  the  fair  cash 
value   thereof.     A    general    demurrer    was 
interposed  to  the  petition  and,  after  hear- 
ing, was  overruled,  and,  the  defendant  board 
of   valuation   and   assessment    declining   to 
plead  further,  a  decree  was  entered  In  favor 
of   the   plaintiff   perpetually    enjoining    the 
board  from  fixing  the  franchise  of  the  plain- 
tiff company  at  any   amount  In  excess   of 
$125,000,  and  fixing  said  amount  as  the  value 
of  plaintiffs'  franchise  tor  the  purposes   of 
taxation  for  the.  year   1913.     No  objection 
was  made  to  or  exception  taken  or  saved  by 
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either  party  to  this  Judgment,  which  was  en- 
tered January  28,  1916.  As  the  alleged  val- 
ue of  tbe  franchise  was  only  $64,635,  and 
there  was  no  answer  or  other  response  to 
the  petition  except  the  general  demurrer, 
we  are  at  a  loss  to  understand  how  the  court 
entered  a  Judgment  fixing  the  value  of  tbe 
franchise  at  $125,000,  unless  It  was  by  agree- 
ment or  consent  of  the  parties,  and  this  we 
are  assured  la  the  fact  by  appellee  railroad 
company.  If  that  be  true,  then  this  appeal 
should  not  have  been  prosecuted  by  the  spe- 
cial attorney  for  tbe  commonwealth. 
The  second  case  was  instituted  July  24, 

1914,  and  the  allegations  of  the  petition  are 
in  substance  the  same  as  those  in  the  first 
action ;  but  this  suit  seeks  to  enjoin  the 
board  from  making  a  final  assessment  of 
plaintiff's  capital  stock  at  $700,000,  or  any 
sum  in  excess  of  $125,000,  which  the  petition 
avers  is  the  actual  cash  value  thereof.  A 
general  demurrer  was  also  Interposed  to 
this  petition  and  overruled,  and,  .the  board 
again  declining  to  plead  further,  a  decree 
was  entered  in  favor  of  the  railroad  com- 
pany, enjoining  the  defendant  board  of  valu- 
ation and  assessment  from  fixing  the  fran- 
chise of  the  plaintiff  company  at  any  amount 
in  excess  of  $125,000,  and  that  amount  was 
adjudged  to  be  the  value  of  said  franchise 
for  the  year  1914  for  the  purposes  of  taxa- 
tion. No  objection  or  exception  was  saved 
to  this  Judgment  by  either  party. 

Tbe  third  suit  was  commenced  on  June  19, 

1915,  and  the  prayer  is  for  a  perpetual  in- 
junction restraining  the  board  of  valuation 
and  assessment  from  fixing  the  value  of  its 
capital  stock  at  $700,000,  or  any  amount  In 
excess  of  $125,000,  which  it  alleges  is  the 
fair  cash  value  of  Its  franchise.  While  no 
general  demurrer  to  the  petition  was  offered 
or  filed,  tbe  decree  treats  the  proceedings  as 
though  one  had  been  so  filed  and  overruled, 
and,  tbe  defendant  board  for  the  third  time 
declining  to  answer  or  plead  further,  a  de- 
cree was  entered  granting  the  relief  sought, 
and  enjoining  the  board  from  fixing  the  val- 
uation of  tbe  capital  stock  at  any  sum  in  ex- 
cess of  $175,000.  No  objection  was  made  or 
exception  saved  to  this  Judgment  by  appel- 
lant. 

Tbe  fourth  action  was  instituted  on  Sep- 
tember 18,  1916,  and  is  in  substance  the  same 
as  'the  other  three.  The  prayer,  however, 
asks  an  injunction,  restraining  the  board 
from  fixing  the  value  of  tbe  capital  stock  «t 
the  railroad  company  at  "$898,294,  or  any 
amount  In  excess  of  that  which  deducting 
the  value  of  its  tangible  property  will  leave 
the  value  of  Its  franchise  at  $175,000,  which 
plaintiffs  aver  is  in  excess  of  the  actual  val- 
.«e  of  'its  franchise,  but'hpon  which  plaintiff 
Is  willing  for  the  assessment  to  be  made." 
No  demurrer  or  answer  wis  filed  by  the  board 
to  this:  petition,  and,  the  board  falling  to 
'plead,  the  petition  «a«  taken/  for  confessed, 


and  a  decree  entered  in  accordance  with  the 
prayer  of  the  petition,  fixing  the  value  at  the 
franchise  at  $175,000,  and  enjoining  tbe 
board  from  fixing  the  vaine  of  the  franchise 
at  $898,294.  The  appellants  objected  and 
excepted  to  this  Judgment  and  prayed  an  ap- 
peal te  this  court  which  waa  granted.  This 
is  the  only  decree  in  the  four  to  which  objec- 
tion was  made  or  exceptions  saved  by  appel- 
lants and  the  only  one  granting  an  appeal. 
Appellee  company  has  filed  its  written  mo- 
tion in  each  of  said  cases  to  dismiss  tbe  ap- 
peals on  tbe  ground  that — 

"The  Judgments  rendered  herds  were  render- 
ed by  consent  of  the  appellee  and  Hon.  M.  M. 
Logan,  representing  the  appellants,  who  waa 
then  the  duly  Qualified  and  acting  Attorney 
General  of  the  commonwealth." 

It  also  filed  a  verified  "answer  to  the  ap- 
peal" in  each  case,  in  which  it  says: 

"That  although  it  may  appear  from  the  Judg- 
ment herein  that  an  exception  was  reserved  by 
the  defendants,  said  judgment  was  rendered 
with  the  full  consent  of  Hon.  M.  M.  Logan,  who 
was  then  the  Attorney  General  of  the  common- 
wealth of  Kentucky,  after  a  full  hearing  before 
the  Franklin  circuit  court,  and  that  afterwards 
this  appeal  was  prosecuted  by  Hon.  John  C 
Duffy,  styling  himself  the  special  assistant  to 
the  Attorney  General,  and  without,  as  the  ap- 
pellee believes,  being  especially  authorised  there- 
in by  the  Attorney  General" 

The  Judgments  in  tbe  first  three  cases 
appear  to  have  been  entered  by  consent  of 
all  parties.  There  is  no  objection  or  excep- 
tion to  the  decrees,  and  no  appeal  asked  or 
granted.  Then,  too,  it  appears  that  the 
amount  at  which  the  value  of  the  franchise 
was  fixed  in  the  first  suit  was  $125,000; 
whereas,  the  allegations  and  prayer  of  the 
petition  would  have  Justified  a  Judgment 
for  only  $64,635.  From  these  facts  we  are 
persuaded  that  the  Judgment  must  have  been 
entered  by  consent  of  the  parties,  although 
this  is  denied  by  special  counsel  for  the  com- 
monwealth; but  we  find  no  denial  by  Hon. 
M.  M.  Logan,  who  was  Attorney  General  of 
the  commonwealth  at  the  time  and  later 
chairman  of  the  tax  commission  of  the  com- 
monwealth, and  therefore  a  party  to  this  ac- 
tion. 

Passing  the  motion  to  dismiss  the  appeals, 
and  all  other  preliminary  questions,  we  will 
consider  only  the  main  question  in  all  of 
the  cases:  Did  the  petitions  state- cause  of 
action?  If  they  did,  the  general  demurrers 
were  properly  overruled ;  if  they  did  not,  then 
the  court  erred  to  the'prejudlce  of  appellants 
in  overruling  the  general  demurrers.  The 
petitions  are  almost  identical,  and,  what  .may 
be  said  of  one  may  be  said  of  ail.  Let  ua 
consider  the  sufficiency .  of  the  allegations 
therein  made,  and  determine  whether  causes 
of  action  were  stated  thereby.  '  After  mani- 
festing its  right  to  sue  as  a  corporation,  and 
its  right  to  sue  the  defendants  named,  appel- 
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lant  alleged  In  each  of  the  petitions  that  the 
Kentucky  Highlands  Railway  Company  is  a 
Kentucky  corporation,  and  that '  it  owns 
15.88  miles  of  railroad  track  and  certain 
equipment;  that  it  operated  at  the  times 
mentioned  In  the  four  petitions  only  6.46 
miles  of  said  road,  and  the  residue  of  said 
tract  was  then,  and  had  been  at  all  times 
since  its  construction,  held  and  operated  by 
the  Louisville  &  Nashville  Railroad  Com- 
pany, and  this  last-named  concern  had  re- 
turned said  part  of  plaintiffs'  tract  to  the 
taxing  authorities  of  Kentucky  for  taxation 
as  a  part  of  its  system,  and  had  paid  all 
taxes  thereon,  and  at  the  time  of  the  insti- 
tution of  these  actions  had  declared  its  li- 
ability for  further  taxes  and  was  ready,  able, 
and  willing  to  pay  any  additional  tax  due.  If 
any,  assessed  on  said  mileage  for  franchise 
for  the  years  named,  and  was  in  fact  so  as- 
sessed at  each  and  all  of  the  times  mentioned 
in  the  petitions.  The  petitions  also  aver 
that  the  railroad  begins  at  Cliffslde,  near 
Frankfort  in  Franklin  county,  and  extends 
to  Versailles  in  Woodford  county,  4.21  miles 
being  in  Franklin  county  and  the  balance  in 
Woodford  county ;  that  the  company  is  cap- 
italized at  $250,000;  that  it  has  a  bonded 
debt  secured  by  mortgage  upon  its  railroad 
from  Frankfort  to  Millville  of  $250,000, 
which  bonds  become  due  in  April,  1947;  that 
it  owes  the  Louisville  &  Nashville  Railroad 
Company  a  floating  debt  of  $520,063.52 ;  that 
the  value  of  its  tangible  property  did  not  ex- 
ceed, for  the  years  named,  $76,245;  that  the 
fair  value  of  its  entire  capital  stock  did  not 
exceed,  for  the  years  named  $126,000;  that 
the  board  of  assessment  and  valuation  for 
the  year  1913  proposed  to  fix  the  value  of  its 
capital  stock  at  $500,000,  and  the  value  of 
Its  tangible  property  at  $76,245,  thus  auto- 
matically fixing  the  value  of  its  franchise 
at  $423,755.  For  the  years  1914,  1915,  and 
1916,  in  which  the  other  suits  were  brought, 
the  board  of  valuation  and  assessment  pro- 
posed to  fix  the  value  of  the  capital  stock  of 
appellee  at  $700,000,  and  the  value  of  Its 
tangible  property  at  approximately  $75,000, 
which  would  automatically  fix  the  value  of 
the  franchise,  and  these  facts  were  sufficient- 
ly alleged  in  the  petitions.  It  is  also  al- 
leged that  the  proposed  assessment  by  the 
board  of  valuation  and  assessment  was  tenta- 
tive only  and  not  final;  that  while,  through 
certain  manipulations  of  the  books  of  appel- 
lee, the  net  earnings  of  the  road  were  made 
to  appear  as  $44,258.77,  the  said  sum  was  not, 
In  truth  and  in  fact,,  the  exact  net  earnings 
of  the  road,  but  that  said  sum  was  subject 
to  several  deductions:  (1)  The  Interest  upon 
the  floating  debt  of  $526,063.52;  (2)  a  sink- 
ing fund  for  the  extinguishment  of  the  bond- 
ed debt ;  (3)  such  proportion  of  its  franchise 
as  the  distance  from  Millville  to  Versailles 
bears  to  the  total  mileage.  The  board  of 
valuation  and  assessment  fixed  the  value  of 
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its  capital  stock  at  $500,000  for  1913,  and  at 
$700,000  for  the  years  1914,  1915,  and  1916; 
but  notwithstanding  appellee's  protest  the 
board  sent  to  appellee  a  notice  fixing  the 
value  of  its  capital  stock  at  the  sum  afore- 
said, and  therefore  fixing  the  value  of  the 
franchise  by  taking  the  value  of  the  tangible 
property  from  the  value  fixed  upon  its  capi- 
tal stock,  as  aforesaid;  that  such  assess- 
ment was  greatly  in  excess  of  the  real  value 
of  the  capital  stock  and  of  the  franchise, 
and  was  an  assessment  of  at  least  four  or 
five  times  the  actual  value  of  the  stock  and 
franchise,  and,  if  such  assessment  be  enforc- 
ed, would  result  in  spoliation  of  the  property 
of  the  railroad  by  collection  from  it  of  taxes 
upon  the  franchise  far  in  excess  of  Its  actu- 
al or  fair  value,  which  Is  alleged  to  be  only 
$64,685  for  the  year  1913,  $125,000  for  the 
year  1914,  $215,000  for  the  year  1915,  and 
$176,000  for  the  year  1916;  that  the  board 
is  attempting  to  and  will  enforce  the  collec- 
tion of  taxes  from  appellee  upon  the  valua- 
tion which  it  tentatively  fixed  upon  its  fran- 
chise, and,  unless  enjoined  and  restrained 
from  bo  doing,  will  certify  said  sums  as  the 
value  *of  said  franchise  and  capital  stock 
of  appellee,  and  cause  taxes  to  be  collected 
accordingly.  The  petitions  also  contained 
the  necessary  allegations  concerning  the  ap- 
plication for  injunction,  and  concluded  with 
a  prayer  for  a  perpetual  Injunction,  restrain- 
ing the  board  of  valuation  and  assessment 
from  fixing  the  value  of  the  franchise  and  the 
value  of  the  capital  stock  of  appellee  at  sums 
greater  than  those  named  in  the  petitions. 

[2]  The  general  demurrers  confessed  the 
truth  of  the  allegations,  and,  there  being  no 
traverse  or  other  plea,  the  petitions  mani- 
fested a  right  on  the  part  of  the  railroad  to 
the  relief  sought 

It  is  the  contention  of  appellant  that  the 
proper  mode  to  arrive  at  the  value  of  the 
franchise  of  the  railroad  company  is  to  find 
the  difference  between  the  net  earnings  and 
the  gross  earnings  thereof,  and  capitalize 
that  sum  at  6  per  cent.,  and  the  amount  so 
found,  less  the  value  of  the  tangible  property, 
will  be  the  value  of  the  franchise,  subject 
to  taxation.  The  railroad  company  insists 
that  the  mode  adopted  by  this  court  In  sev- 
eral cases  is  to  find  the  value  of  the  capital 
stock  of  the  corporation,  and  from  this  take 
the  value  of  the  tangible  property,  and  thus 
automatically  fix  the  value  of  the  franchise. 

The  value  of  the  franchise  of  a  domestic 
corporation  is  the  difference  between  the 
fair  cash  value  of  the  capital  stock  and  the 
assessed  value  of  its  tangible  property.  To 
arrive  at  the  value  of  the  franchise,  the  val- 
ue of  the  tangible  property  must  be  deducted 
from  the  fair  cash  value  of  the  capital  stock 
of  the  concern.  Kentucky  Heating  Co.  v. 
City  of  Louisville,  174  Ky.  142,  192  S.  W.  4. 

[3]  By  sections  4079,  and  4080,  Kentucky 
statutes,  the  mode  of  finding  and  fixing  the 
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value  of  a  franchise  of  a  railroad,  organized 
tinder  the  laws  of  this  commonwealth,  Is 
pointed  out,  though  not  as  clearly  as  it 
could  or  should  have  been.  Beading  these 
two  sections  together,  we  conceive  the  fair 
Import  to  he:  The  board  of  valuation  shall 
fix  the  value  of  the  capital  stock  by  capital- 
izing the  net  income  derived  from  the  busi- 
ness In  this  state  and  from  the  amount  thus 
fixed  shall  deduct  the  assessed  value  of  all 
tangible  property  assessed  in  this  state,  and 
the  remainder  thus  found  shall  be  the  val- 
ue of  the  corporate  franchise  subject  to  tax- 
ation. 

[4,  5]  The  method  of  ascertaining  and  fix- 
ing the  value  of  the  franchise  of  appellee 
company  is  not  set  forth  in  the  petitions, 
nor  was  It  necessary  to  do  so;  but  the  val- 
-  ue  of  the  franchise  is  definitely  alleged  at  so 
many  dollars  for  each  year.  The  averments 
of  the  petitions  as  to  the  value  of  the  fran- 
chise are  direct  and  certain.  Uncontroverted 
these  allegations  were  properly  accepted  by 
the  trial  court  as  the  basis  for  the  decrees 
entered.  The  petitions  stated  a  cause  of  ac- 
tion entitling  the  railroad  to  the  relief  pray- 
ed, and  the  general  demurrers  were  properly 
overruled. 

Judgment  affirmed. 


(183  Ky.  795) 

LOUISVILLE  &  N.  R  CO.  v.  BAKER'S 
ADM'R. 

(Court  of  Appeals  of  Kentucky.     March  7, 

1919.      Rehearing    Denied   April   25, 

1919.) 

1.  Carbtebs  «=>383— Ejection  from  Train- 
Action— Jubt  Question. 

In  action  against  railroad  for  death  of 
plaintiff's  intestate,  caused  by  ejection  from 
train,  where  defense  was  that  intestate  had  not 
been  on  train,  and  was  not  ejected  therefrom, 
the  case  held,  under  the  evidence,  for  the  jury. 

2.  Death   <8=»103(2)— Cause   or  Accident- 
Just  Question. 

In  action  for  death,  where  there  is  any  evi- 
dence for  the  plaintiff,  or  any  fact  shown  from 
which  the  inference  may  be  plainly  drawn  that 
the  accident  occurred  as  testified  to  by  witness- 
es for  plaintiff,  the  question  of  how  accident 
occurred  is  one  for  the  jury,  although  defend- 
ant's evidence  may  be  to  the  effect  that  accident 
happened  in  an  entirely  different  manner. 

3.  Tbial  4}=>139(1)  —  Pebemptoby  Instruc- 
tion—Evidence. 

Defendant  is  entitled  to  peremptory  instruc- 
tion only  if,  after  admitting  every  fact  shown 
by  plaintiff's  evidence  to  be  true,  as  well  as  all 
reasonable  inferences  that  can  be  drawn  there- 
from, plaintiff  has  failed  to  establish  his  case. 

4.  New  Trial  «=»72— Insufficiency  of  Evi- 
dence. 

Civ.  Code  Prac.  §  340,  subsec.  8,  authorizing 
new  trial  when  verdict  is  not  sustained  by  suffi- 


cient evidence,  does  not  justify  court  in  setting 
aside  verdict  merely  because  it  is  against  the 
preponderance  or  weight  of  the  evidence,  or  be- 
cause of  the  numerical  superiority  of  witnesses, 
but  verdict  to  be  set  aside  must  be  flagrantly 
against  the  weight  of  the  evidence. 

5.  Appeal    and     Error    ojs=»1003—  Setting 
Aside  Verdict— Duty  of  Court. 

Where  verdict  is  flagrantly  against  the 
weight  of  the  evidence,  it  is  appellate  court's 
duty,  in  view  of  Civ.  Code  Prac.  f  340,  subsec. 

6,  to  grant  a  new  trial. 

6.  Carriers     «=»381(4)— Ejection— Action- 
Sufficiency  of  Evidence. 

In  action  against  railroad  for  death  of  plain- 
tiff's intestate  alleged  to  have  been  ejected  from 
train,  where  defense  was  that  intestate  was  not 
on  train  and  had  not  been  ejected,  verdict  for 
plaintiff  held  palpably  against  the  evidence. 

7.  Trial  «s=>114— Argument   of   Counsel- 
Matters  Within  Record. 

Argument  of  counsel  should  be  limited  to 
matters  within  the  record,  or  to  fair  and  rea- 
sonable deductions  arising  from  the  record. 

8.  Trial     «=»252(10)  —  Instructions  —  Evi- 
dence. 

In  action  against  railroad  for  death  of  plain- 
tiff's intestate,  alleged'  to  have  been  ejected  from 
train,  instruction,  stating  "decedent  was  forcibly 
ejected  from  the  train,"  was  improper,  where 
there  was  no  evidence  of  forcible  ejection. 

Appeal  from  Circuit  Court,  Rockcastle 
County. 

Action  by  Eugene  Baker's  administrator 
against  the  Louisville  &  Nashville  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  for  further  pro- 
ceedings consistent  with  opinion. 

John  W.  Brown  and  C.  C.  Williams,  both 
of  Mt.  Vernon,  and  B.  D.  Warfleld,  of  Louis- 
ville, for  appellant 

Bethurum  &  Lewis,  of  Mt  Vernon,  W.  T. 
Short,  of  Richmond,  and  E.  G.  O'Rear  and 
J.  B.  Adamson,  both  of  Frankfort,  for  ap- 
pellee. 

QUIN,  J.  Charles  Baker,  as  administra- 
tor of  Eugene  Baker,  instituted  this  action  in 
the  court  below  against  defendant,  seeking 
damages  for  the  death  of  his  intestate;  It 
being  alleged  in  the  petition  that  decedent 
was  assaulted  and  ejected  from  a  train  near 
Ford,  Ky.,  and  thereby  caused  to  lose  his 
life.  From  a  verdict  In  favor  of  the  plain- 
tiff, this  appeal  is  prosecuted. 

The  contention  of  the  defendant  is  that 
a  peremptory  instruction  should  have  been 
given  in  its  behalf.  It  also'  complains  of 
the  instruction  given  and  of  counsel's  argu- 
ment to  the  Jury. 

The  case  is  beset  with  some  rather  unusual 
circumstances.  Defendant  lived  in  Rich- 
mond, and  it  appears  that  in  company  with, 
several  companions  he  started  in  the  dlrec- 
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Hon  of  Winchester  on  the  afternoon  of  De- 
cember 22,  1914.  According  to  the  expres- 
sion of  some  of  the  witnesses,  they  were 
"hoboing";  1.  e.,  they  had  taken  passage  on 
a  freight  train  without  paying  therefor — in 
other  words,  "beating  their  way."  The  time 
they  left  Richmond  Is  uncertain.  Three  wit- 
nesses testified  to  having  seen  decedent  get 
off  a  train  at  Shearer,  a  station  north  of 
Ford,  and  a  like  number  saw  him  get  on  a 
train  there  north-bound.  Five  witnesses  tes- 
tified to  having  seen  decedent  In  Winchester 
the  evening  of  the  accident;  most  of  these 
had  gone  to  Winchester  for  the  purpose  of 
getting  whisky.  Several  of  the  witnesses 
testified  they  saw  Baker  at  the  depot  that 
night,  waiting  for  a  train  to  take  him  to 
Richmond  or  Berea,  and  two  testified  that 
they  got  on  a  south-bound  train  at  Winches- 
ter that  night  with  the  decedent,  and  were 
in  the  smoking  car  of  defendant's  train. 
This  train  is  known  as  No.  81.  One  of  these 
witnesses,  Grover  Neal,  testified  that  dece- 
dent had  a  little  argument  with  defendant's 
conductor;  but  there  was  so  much  noise  he 
could  not  tell  what  they  were  talking  about. 
This  argument  took  place  along  about  Blkin, 
which  is  a  station  a  short  distance  north  of 
Ford,  and  after  the  argument  started  he  left 
decedent  and  the  conductor,  going  to  another 
part  of  the  car,  and  when  he  returned,  in 
10  or  15  minutes  afterwards,  he  did  not  see 
the  decedent,  but  he  saw  a  hat  "lying  there," 
which  looked  like  decedent's  hat.  David 
Himes,  the  other  witness,  testified  as  fol- 
lows: 

"Q.  How  long  did  Eugene  Baker  stay  on  that 
train?  A.  Well,  I  couldn't  say.  Not  very  long, 
though,  I  shouldn't  think,  or  I  didn't  see  him 
on  the  train.  After  we  got  up  towards  Ford, 
towards  Ford  there,  there  come  up  some  trou- 
ble—  Q.  Some  trouble  between  him  and  the  con- 
ductor? A.  Yes,  sir.  Q.  Will  you  go  ahead 
and  tell  the  jury  the  nature  of  that  trouble?  A. 
We  were  all  sitting  there  on  the  seat,  talking 
and  laughing  and  going  on,  and  the  conductor 
walked  up,  and  we  were  talking  very  loud,  and 
the  conductor  walked  up  to  Mr.  Baker  and  told 
him  he  was  going  to  put  him  off  the -train- 
was  what  he  said— and  they  kind  of  got  into  a 
racket,  and  I  got  up  and  walked  out  of  the 
coach.  Q.  What  was  said  between  them?  A. 
The  conductor  says,  'O d—  you,  I  am  go- 
ing to  put  you  off  of  this  train.'  I  believe  that 
is  the  words  he  spoke.  *  *  *  Q.  Tell  the  jury 
what  position  he  was  in  with  reference  to  Baker 
at  the  time  he  made  the  remark  to  him.  A.  He 
was  standing  right  up  in  Baker's  face  when 
he  made  the  remark.  Q.  What  was  Baker  say- 
ing? A.  Well,  Baker  was  talking  a  little  to 
him — wasn't  talking  very  much,  I  don't  think. 
Q.  When  that  conversation  was  going  on,  what 
did  you  do?  A.  I  got  ap  ahd  walked  out  of 
the  coach  and  went  into  the  ladies'  car.  Q. 
What  made  you  do  that?  A.  I  seen  there  was 
going  to  come  up  some  trouble,  and  I  walked 
out  and  went  in  the  other  car.  Q.  Did  anybody 
3lse  go  out?  A.  Lots  of  people  went  out  I 
couldn't  state  who  alL     Q.  Anybody  that  you 


knew?  A.  No;  not  that  I  knew,  I  don't  reckon, 
at  all.  Q.  Did  you  go  back  into  the  car?  A. 
Yes,  sir.  Q.  After  you  got  back  there,  tell  the 
jury  if  anything  happened  to  the  train.  A.  Xes> 
sir;  the  train  stopped  a  very  few  moments  about 
Ford.  They  said  it  was  about  Ford.  Q.  Did 
you  go  back  into  the  smoker  after  the  train 
stopped?  A.  Yes,  sir.  Q.  Where  was  Eugene 
Baker  then?  A.  I  never  saw  him  any  more  at 
all.  Q  You  mean  yon  never  saw  him  after  you 
left  the  car?  A.  No,  sir.  Q.  Did  you  see  any- 
thing that  belonged  to  him?  A.  Yes;  his  hat 
lying  on  the  floor.  Q.  Now,  when  the  train 
stopped,  did  you  see  anything  of  him?  A.  No; 
I  raised  the  window  and  looked  out,  and  they 
was  dragging  a  man  out  from  under  the  train: 
looked  to  me  like  a  colored  fellow,  best  I  could 
tell  about  it" 

On  cross-examination  witness  testified  as 
follows: 

"Q.  And  yon  say  that  he  and  the  conductor 
got  to  talking,  and  when  they  got  to  talking 
you  went  back  into  the  other  car?  A.  Yea,  sir. 
O,  Had  the  conductor  taken  hold  of  him?  A. 
Yes,  sir;  the  conductor,  I  believe,  had  hold  of 
him.  Q.  You  believe?  A.  Yes,  sir.  Q.  Well, 
are  you  sure  of  that?  A.  Yes,  sir.  Q.  In  what 
manner  did  he  have  hold  of  him?  A.  Just  walk- 
ed up  and  took  bold  of  him  and  called  him  that 
name.     Q.  Called   him  what  name  7    A.  Said, 

G d—  him,  he  was  going  to  put  him  off  the 

train.  •  *  *  Q.  You  went  out  jnto  the  ladies' 
coach;  and  what  was  Eugene  Baker  doing  when 
you  went  in  there?  A.  Standing  up,  talking 
to  the  conductor?  Q.  He  was  standing  talking 
to  the  conductor  when  yon  went  out,  was  he? 
A.  Yes,  sir.  Q.  How  long  did  you  stay  in  the 
ladies'  coach?  A.  Well,  I  staid  some  little  bit. 
Q.  Well,  how  long?  A.  Until  I  thought  the 
trouble  was  all  over,  and  I  seen  them  dragging 
this  man  out  from  under  the  train,  and  I  went 
back  into  the  smoking  car." 

This,  in  substance,  is  the  testimony  in- 
troduced on  behalf  of  the  plaintiff.  For  the 
defendant,  Its  conductor  and  flagman  on  the 
south-bound  train  testified  that  decedent  was 
not  a  passenger  on  their  train,  they  had  no 
difficulty  of  any  kind,  and  that  the  events 
testified  to  by  the  witnesses  Neal  and  Himes 
did  not  occur. 

J.  D.  Johnson  and  his  brother,  Oscar  John- 
son, had  gone  to  the  station  at  Ford  to  meet 
their  brother  Jesse,  who  was  coming  home 
for  the  holidays.  They  were  walking  along 
the  track  to  keep  their  blood  in  circulation, 
and  the  younger  of  the  two  discovered  some- 
thing lying  between  the  rails,  and  upon  ex- 
amination they  found  it  was  a  man,  and 
they  dragged  him  off  the  track.  This  was 
before  the  arrival  of  No.  31;  seeing  a  light 
In  the  home  of  Operator  Johnson,  they  noti-' 
fled  him,  and  also  Sheeler,  the  agent  at 
Ford,  and  after  reaching  the  tatter's  house 
they  heard  No.  SI  whistle,  and  hastened  back 
to  the  station,  and  got  there  Just  at  the 
time  the  train  arrived.  They  say  it  was  20 
to  30  minutes  from  the  time  they  first  dis- 
covered this  body  until  the  train  arrived, 
and  the  body  was  there  when  they  reached 
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the  station,  after  notifying  Johnson  and 
Sheeler. 

J.  F.  Johnson,  the  company's  operator  at 
Shearer,  lived  at  Ford.  He  testified  that 
shortly  after  he  reached  his  home  that 
night,  and  before  the  arrival  of  No.  81,  J. 
D.  Johnson  and  Oscar  Johnson  came  to  his 
house  and  told  him  "they  had  found  this 
man  on  the  track — killed."  He  told  them  to 
notify  Mr.  Sheeler,  and  this  It  appears  they 
did.  -  Sheeler  testifies  that  on  that  night,  15 
or  20  minutes  before  the  arrival  of  No.  31, 
and  after  he  retired,  J.  D.  Johnson  notified 
him  there  was  a  dead  body  at  the  depot. 
Johnson  reached  the  station  shortly  after 
No.  31  arrived;  Sheeler  got  there  just  as 
No.  81  was  fixing  to  leave 

E  K.  Broaddus,  a  school-teacher  at  Ford, 
and  Dr.  J.  T.  Pennington  that  same  eve- 
ning had  been  at  a  social  gathering  on  the 
Madison  county  side  of  the  river  from  Ford. 
They  passed  the  station  between  11  and 
11:30,  and  they  saw  this  body  from  15  to 
20  minutes  before  the  arrival  of  No.  31. 

The  flagman  on  the  passenger  train  testi- 
fied that  when  the  train  reached  Ford  be  saw 
the  body  of  a  man  on  the  platform.  Thus 
we  have  at  least  six  witnesses  who  saw  the 
body  that  was  identified  as  that  of  Eugene 
Baker  on  the  platform  at  Ford  from  15  to 
20  minutes  before  the  arrival  of  No.  31,  and 
four  of  these  are  disinterested  witnesses, 
whose  credibility  and  character  is  unlm* 
peached;  but  as  to  the  two  witnesses  for 
the  plaintiff,  who  detailed  the  events  on  the 
train,  their  credibility  is  attacked.  Hence 
we  have  two  states  of  fact  that  are  irrecon- 
cilable. If  decedent  was  in  Winchester  and 
became  a  passenger  on  train  No.  31,  then 
the  witnesses  for  defendant  could  not  have 
seen  his  dead  body  at  Ford  some  time  be- 
fore the  arrival  of  that  train ;  or,  conversely 
stated,  If  the  witnesses  for  the  defendant 
are  correct,  then  those  who  testified  in  be- 
half of  plaintiff  could  not  have  seen  him  In 
Winchester  at  the  time  stated,  nor  could  he 
have  taken  passage  on  No.  31. 

[1-3]  Counsel  for  the  defendant,  with  great 
vigor  and  earnestness,  insist  there  was  no 
evidence  to  take  the  case  to  the  Jury.  Jt 
Is  a  close  case  on  the  facts.  We  understand 
the  rule  to  be  that  where  there  Is  any  evi- 
dence for  the  plaintiff,  or  any  fact  shown 
from  which  the  inference  may  be  plainly 
drawn  that  the  accident  occurred  as  testi- 
fied to  by  witnesses  in  his  behalf,  the  ques- 
tion Is  one  for  the  Jury,  although  the  evi- 
dence for  the  defendant  may  be  to  the  ef- 
fect that  the  accident  happened  in  an  entire- 
ly different  manner.  To  entitle  defendant 
to  a  peremptory  Instruction,  the  rule  in  this 


state  is  that  If ,  after  admitting  every  fact 
shown  by  the  plaintiff's  evidence  to  be  true, 
as  well  as  all  reasonable  inferences  that  can 
be  drawn  therefrom,  the  plaintiff  failed  to 
establish  his  case,  a  peremptory  is  proper. 
Two  Juries  have  found  for  the  plaintiff  in 
this  case.  The  reason  for  the  granting  of  a 
new  trial  after  the  first  verdict  Is  not  shown 
by  the  evidence,  but  under  the  scintilla  rule 
we  are  not  prepared  to  say  that  a  peremp- 
tory in  this  case  was  proper. 

[4-1]  Under  subsection  0  of  section  340  of 
the  Code,  a  new  trial  is  authorized  when 
the  verdict  or  decision  is  not  sustained  by 
sufficient  evidence.  Under  this  section  the 
court  will  not  set  aside  a  verdict  merely 
because  It  is  against  the  preponderance  or 
weight  of  the  evidence,  nor  because  of  the 
numerical  superiority  of  witnesses.  The 
verdict  must  be  flagrantly  against  the  weight 
of  the  evidence.  But  when  such  a  state  of 
case  is  presented  it  is  not  only  the  right, 
but  the  duty,  of  the  court  to  reverse  and  re- 
mand for  a  new  trial.  Continental  Ins.  Co. 
of  N.  T.  v.  Hargrove,  131  Ky.  837,  116  S. 
W.  256;  Id.,  143  Ky.  400,  136  S.  W.  616; 
Vincent,  etc.,  v.  Willis,  82  S.  W.  583,  26  Ky. 
Law  Rep.  842;  C.  &  O.  Ry.  Co.  et  aL  v. 
Johnson,  145  Ky.  481,  140  S.  W.  687 ;  Id.,  151 
Ky.  809,  152  S.  W.  062;  I.  C.  R..  R.  Co.  v. 
Long,  146  Ky.  170, 142  S.  W.  212 ;  C,  N.  O.  & 
T.  P.  By.  Co.  v.  Martin,  146  Ky.  260,  142  S. 
W.  410,  and  154  Ky.  348, 157  S.  W.  710;  Wlck- 
llffe  Mfg.  Co.  v.  Wilson,  169  Ky.  468,  184 
S.  W.  386;  North  Jellico  Coal  Co.  v.  Stew- 
art, 173  Ky.  745,  191  S.  W.  451.  The  ver- 
dict in  this  case  being  so  clearly  and  palpa- 
bly against  the  evidence  a  reversal  must  be 
ordered. 

[7]  2.  Defendant  complains  of  the  argu- 
ment of  plaintiff's  counsel  to  the  Jury.  In 
view  of  the  fact  that  the  case  is  reversed  for 
other  reasons,  we  will  not  extend  this  opin- 
ion by  commenting  upon  this  point,  other 
than  to  say  that  the  language  used  was 
highly  Improper,  and  upon  a  retrial  of  this 
case  counsel  will  be  careful  not  to  make  use 
of  this  or  similar  language.  Argument  of 
counsel  should  be  limited  to  matters  within 
the  record,  or  to  fair  and  reasonable  deduc- 
tions arising  from  the  record. 

[I]  3.  Complaint  is  also  made  of  instruc- 
tion 1  given  by  the  court  to  the  Jury,  In  the 
use  of  the  expression  "decedent  was  forcibly 
ejected  from  the  train."  There  was  no  evi- 
dence to  this  effect,  and  if  the  evidence  up- 
on the  next  trial  is  substantially  the  same 
as  that  In  the  record  before  us  this  expres- 
sion should  not  be  used. 

Wherefore  the  Judgment  of  the  lower  court 
is  reversed,  for  further  proceedings  con- 
sistent with  this  opinion. 
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ST.  LOUIS,  B.  ft  M.  BY.  OO.  v.  WEBBER. 
(App.  No.  10822;    Mo.  No.  4405.) 

(Supreme  Court  of  Texas.     March  26,  1919.) 

1.  Appeal  and   Eeboe   «=>544(3)— Recobd— 
Bill  of  Exceptions— Plea  op  Pbivilege. 

If  judgment  showing  action  of  court  in  over- 
ruling plea  of  privilege  is  in  the  record,  formal 
bill  of  exceptions  Is  unnecessary. 

2.  Appeal  and  Ebeob  <8=>501(1),  520(3)— Re- 
view—Sufficiency of  Recobd — Venue. 

Where  the  record  does  not  contain  an  order 
of  the  court  on  the  plea  of  special  privilege  and 
does  not  show  any  exception  to  the  court's  ac- 
tion in  overruling  it,  the  question  cannot  be  re- 
viewed. 

3.  Exceptions,  Bill  of  «J=>38— Time— Tebm 
of  Coubt. 

A  ruling  which  would  have  been  review- 
able under  proper  bill  of  exceptions  filed  to 
the  term  at  which  it  was  made  is  clearly  not 
reviewable  under  a  bill  of  exceptions  filed  to  a 
succeeding  term. 

4.  Appeal   and   Ebbob  «=»274(7)— Review— 
Tbial— Objections— Sufficiency. 

The  judgment  of  the  court  entered  on  a 
verdict  of  the  jury  in  no  wise  reflected  its  ac- 
tion at  the  previous  term  on  the  plea  of  spe- 
cial privilege,  and  excepting  to  that  judgment 
did  not  amount  to  an  exception  to  its  ruling  on 
the  plea. 

On  motion  for  rehearing  of  refusal  of  ap- 
plication for  writ  of  error.    Denied. 

For  opinion  of  Court  of  Civil  Appeals,  see 
202  S.  W.  519. 

Andrews,  Streetman,  Burns  &  Logue,  of 
Houston,  for  plaintiff  In  error. 

Presley  K.  Ewing  and  L.  E.  Blankenbecker, 
both  of  Houston*(Ewlng  Werlein,  of  Houston, 
of  counsel),  for  defendant  in  error. 


PHILLIPS,  C,  J.  [1-S]  Had  there  been 
preserved  In  the  record  the  order  or  judg- 
ment of  the  trial  court  showing  its  action  In 
overruling  the  defendant's  plea  of  privilege 
and  that  exception  was  taken  thereto,  the 
defendant,  on  Its  appeal,  would  have  been 
entitled  to  have  considered  Its  assignments  of 
error  challenging  the  court's  action  In  that 
regard  without  further  exception  or  address- 
ing a  motion  for  new  trial  to  the  ruling. 
With  a  judgment,  taken  from  the  minutes  of 
the  court,  revealing  the  court's  action.  It 
would  have  sufficiently  appeared  of  record, 
rendering  a  formal  bill  of  exception  useless 
and  unnecessary.  The  hearing  on  the  plea 
having  been  before  the  court  and  the  court 
having  acted,  there  was  no  need  to  again 
bring  the  matter  to  the  court's  attention  by 
a  motion  for  new  trial.  The  record  here, 
however,  does  not  contain  the  order  of  the 
court  on  the  plea,  nor  does  it  show  any  proper 
exception  to  the  court's  action  In  overruling 


it  Attempt  was  made  to  preserve  a  record 
of  the  court's  action  by  means  of  a  bill  of 
exception  filed  to  the  succeeding  term  of  the 
court  at  which  the  trial  on  the  merits  was 
had  The  ruling  would  have  been  reviewable 
under  a  proper  bill  of  exception  filed  to  the 
term  at  which  It  was  made,  but  It  was  clearly 
not  reviewable  under  a  bill  of  exception  filed 
to  a  succeeding  term. 

[4]  The  judgment  of  the  court  entered  on 
the  verdict  of  the  Jury  In  nowise  reflected 
its  action  at  the  previous  term  on  the  plea 
of  privilege,  and  excepting  to  that  Judgment 
did  not,  therefore,  amount  to  an  exception  to 
its  ruling  on  the  plea.  It  was  for  these  rea- 
sons that  we  sustained  the  action  of  the 
Court  of  Civil  Appeals  In  its  declining  to 
consider  the  assignments  of  error  touching 
the  plea  of  privilege  through  our  refusal  of 
the  writ  of  error. 


CLARK  ▼.  FIRST  NAT.  BANK  OF  NEW 
BOSTON.     (No.  63-2808.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
April  2, 1919.) 

1.  Husband  and  Wife  «J=>276(1)  —  Commu- 
nity  Administratrix— Poweks. 

A  surviving  wife,  as  community  administra- 
trix under  the  provisions  of  Rev.  St  1911,  art. 
3592  et  seq.,  has  no  control  or  power  to  dispose 
of  the  separate  property  of  her  deceased  spouse. 

2.  Husband  and  Wife  <g=276(3)  —  Commu- 
nity Pbopebty— Community  Debts. 

Community  property  is  the  primary  fund 
for  the  payment  of  community  debts,  and,  where 
there  exists  sufficient  community  property  to 
pay  community  debts,  no  resort  can  be  had  to 
the  separate  property  of  a  deceased  husband  for 
the  purpose  of  paying  such  debts. 

3.  Husband  and   Wife  «=»276(1)— Commu- 
nity Administbatblx. 

Where  a  decedent  owned  no  property,  except 
community  property,  the  appointment  and  quali- 
fication of  the  surviving  spouse  as  community 
administrator,  under  the  provisions  of  Rev.  St. 
1911,  art.  3592  et  seq.,  precludes  any. other  ad- 
ministration. 

4.  Limitation  of  Actions  «=>83(2)— "Admin- 
istbation"— Community  Estate. 

The  qualification  of  a  surviving  wife  as  com- 
munity administratrix,  under  the  provisions  of 
Rev.  St.  1911,  art.  3592  et  seq.,  is  an  "admin- 
istration," within  the  meaning  of  article  5704, 
which  will  put  such  statute  of  limitation  in  mo- 
tion after  its  suspension  by  reason  of  the  death 
of  the  husband,  at  least  as  far  as  actions  to 
subject  community  property  to  community  debts 
are  concerned.' 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Adminis- 
tration.] 
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5.  Limitation  of  Actions  «=»80— Causes  or 
Action  in  Favob  of  Deceased  Pebson.  ' 
Under  Rev.  St  1911,  art.  6703,  limitation 
would  be  suspended  as  to  a  debt  owing  to  a 
community  only  until  such  time  as  surviving 
spouse  qualified  as  community  administrator  un- 
der the  provisions  of  article  8582  et  seq. 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District 

Suit  by  the  First  National  Bank  of  New 
Boston  against  L.  C.  Clark  and  another. 
There  was  a  Judgment  of  the  Court  of  Civil 
Appeals  (172  S.  W.  747),  reversing  a  Judgment 
in  favor  of  defendants,  and  the  named  de- 
fendant brings  error.  Judgment  of  Court 
of  Civil  Appeals  reversed,  and  that  of  trial 
court  affirmed. 

J.  Q.  Mahaffey,  of  Texarkana,  tor  plain- 
tiff In  error. 

O.  B.  Plrkey,  of  New  Boston,  for  defendant 
in  error. 


MONTGOMERY,  P.  J.  The  facts  are  fully 
stated  in  the  opinion  of  the  Court  of  Civil 
Appeals.  172  S.  W.  747. 

O.  J.  Daniel  and  Media  Daniel  were  hus- 
band and  wife,  and  on  February  27,  1909,  O. 
J.  Daniel  executed  the  note  sued  on  in  re- 
newal of  a  vendor's  lien  note  which  he  had 
previously  assumed.  He  at  the  same  time 
made  an  agreement  renewing  the  vendor's 
lien.  The  note  was  payable  on  demand,  and 
therefore  in  the  ordinary  course  of  things 
would  have  become  barred  by  limitation  on 
February  28,  1913.  O.  J.  Daniel  died  on 
December  24,  1912,  and  left  his  wife  surviv- 
ing him.  On  January  6,  1913,  the  wife,  Me- 
dia Daniel  fully  complied  with  the  provi- 
sions of  chapter  28,  title  39,  arts.  2219  to  2238, 
of  the  Revised  Statutes  of  1897,  and  was  by 
proper  order  of  the  county  court  authorized 
to  control,  manage,  and  dispose  of  the  com- 
munity property  in  accordance  with  the  pro- 
visions of  said  chapter.  No  question  was 
made  as  to  the  regularity  of  the  proceedings. 
This  suit  was  Med  on  October  15,  1913, 
against  Media  Daniel,  individually  and  as 
community  executrix,  to  recover  on  the  note 
above  referred  to.  L.  C.  Clark,  a  mortgagee 
under  Daniel,  was  also  made  a  party  defend- 
ant. 

The  defendants  Interposed  a  plea  setting 
np  the  four-year  statute  of  limitation.  The 
trial  court  sustained  the  defendants'  plea  of 
limitation  and  rendered  judgment  for  the 
defendants.  The  plaintiff  appealed,  and  the 
Court  of  Civil  Appeals  reversed  the  Judg- 
ment of  the  trial  court  and  rendered  Judg- 
ment for  the  bank  for  its  debt  with  foreclo- 
sure of  the  lien.  The  writ  of  error  in  this 
case  was  granted  upon  application  of  I*  C. 
Clark. 


Opinion. 

The  law  now  known  as  chapter  29  of  title 
52  of  the  Revised  Statutes  of  1911  U  identi- 
cal with  chapter  28  of  title  39  of  the  Revised 
Statutes  of  1897,  and  for  convenience  we  will 
refer  in  this  opinion  to  Revised  Statutes  of 
1911. 

Article  5704  of  the  Revised  Statutes  reads: 

"In  case  of  the  death  of  any  person  against 
whom  there  may  be  a  cause  of  action,  the  law-  of 
limitation  shall  cease  to  run  against  such  cause 
of  action  until  twelve  months  after  such  death, 
unless  an  administrator  or  executor  shall  have 
sooner  qualified  according  to  law  upon  such  de- 
ceased person's  estate;  then  and  in  that  case 
the  said  law  of  limitation  shall  only  cease  to 
run  until  such  qualification." 

The  Court  of  Civil  Appeals  held  that  the 
statute  of  limitation  was  suspended  for  one 
year  from  the  death  of  O.  J.  Daniel,  and  that 
the  qualification  of  the  wife,  Media  Daniel, 
as  survivor,  under  the  provisions  of  chapter 
29,  title  52,  of  the  Revised  Statutes,  did  not 
again  start  the  statute  of  limitations  to  run- 
ning, and  that  therefore  the  cause  of  action 
was  not  barred  when  the  suit  was  instituted. 

The  plaintiff  in  error,  Clark,  assigns  this 
ruling  as  error,  and  contends  that,  the  debt 
being  a  community  debt  the  running  of  the 
statute  was  only  Interrupted  from  December 
24,  1912,  the  date  of  Daniel's  death,  until 
the  6th  day  of  January,  1913,  the  date  of 
Mrs.  Daniel's  qualification  as  administratrix 
of  the  community  estate  and  that  therefore 
the  cause  of  action  was  barred  before  the 
suit  was  filed. 

Stating  the  matter  abstractly,  the  question 
Is:  '  Is  the  qualification  of  a  surviving  wife 
as  community  administratrix  under  the  pro- 
visions of  article  3592  et  seq.  of  the  Revised 
Statutes  of  1911  such  an  administration  as 
Is  contemplated  by  article  5704  of  the  Re- 
vised Statutes ;  that  is,  such  administration 
as  will  put  the  statute  of  limitation  in  motion 
after  Its  suspension  by  reason  of  the  death  of 
the  debtor? 

The  question  is  not  free  from  difficulty,  and 
we  have  no  precedent  to  guide  us  to  its  cor- 
rect solution.  In  this  case  the  plaintiff  alleg- 
es that  the  debt  is  a  community  debt,  and 
Mrs.  Daniel  was  sued  Individually  and  as 
community  executrix.  The  plaintiff,  how- 
ever, alleges  no  facts  which  would  authorize 
any  Judgment  against  her,  except  in  her  rep- 
resentative capacity.  Under  the  petition  no 
Judgment  could  be  rendered  which  would  af- 
fect the  separate  estate  of  O.  J.  Daniel,  or  the 
separate  property  of  Mrs.  Media  Daniel,  if 
any  such  existed. 

In  this  state  of  the  record  it  is  not  neces- 
sary to  decide  whether  the  qualification  of 
the  surviving  wife  as  community  adminis- 
tratrix would  be  sufficient  to  set  the  statute 
of  limitation  in  motion,  so  as  to  bar  a  salt 
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brought  to  subject  the  separate  estate  of  the 
husband  to  the  payment  of  the  debt 

[1,  2]  Chapter  29  of  the  Revised  Statutes 
of  1911  contains  all  the  provisions  of  our  law 
regulating  the  administration  of  the  commu- 
nity property  by  the  surviving  husband  or 
wife.  Under  an  administration  by  virtue  of 
this  chapter  the  survivor  has  no  control  or 
power  to  dispose  of  the  separate  property  of 
the  deceased  spouse.  Under  our  law  the 
community  property  is  the  primary  fund  for 
the  payment  of  community  debts,  and  we 
think  that,  where  there  exists  sufficient  com- 
munity property  to  pay  the  community  debts, 
no  resort  can  be  had  to  the  separate  prop- 
erty of  the  deceased  husband  for  the  pur- 
pose of  paying  such  debts,  though  such  prop- 
erty is,  of  course,  liable  if  the  community 
property  should  prove  to  be  insufficient.  We 
do  not  think  it  necessary  to  set  out  here  the 
provisions  of  chapter  29  above  referred  to, 
but  will  say  that  said  chapter  realizes  the 
fact  In  various  ways  that  the  proceeding 
there  provided  for  Is  an  administration  of  the 
community  estate  for  the  purpose  of  paying 
community  debts  and  the  distribution  of  the 
remainder  among  the  heirs  entitled  thereto. 
This  chapter,  among  other  things,  provides 
that  the  community  property,  with  certain 
exceptions,  shall  be  liable  for  debts  contract- 
ed during  the  marriage,  and  that  in  settle- 
ment of  said  community  estate  it  shall  be 
the  duty  of  the  survivor  or  administrator  to 
keep  a  separate  account  of  all  community 
debts  allowed  or  paid  in  the  settlement  of 
such  estate ;  that  where  the  husband  or  wife 
dies  Intestate,  leaving  no  child  or  children  or 
no  separate  property,  the  community  prop- 
erty passes  to  the  survivor  charged  with  the 
debts  of  the  community,  and  no  administra- 
tion shall  be  necessary.  The  method  of  pro- 
cedure Is  fully  set  out  in  the  chapter,  and 
provision  is  made  for  filing  a  complete  Inven- 
tory and  appraisement  of  the  estate  and  for 
the  execution  of  bond  by  the  survivor.  The 
chapter  defines  the  powers,  duties,  and  ob- 
ligation of  the  administrator,  and  contains 
provisions  for  the  protection  of  the  rights 
of  creditors. 

Article  3612  provides  that,  "after  the  lapse 
of  twelve  months  from  the  filing  of  the  bond 
by  the  survivor,  the  persons  entitled  to  the 
deceased's  share  of  such  community  estate, 
or  any  portion  thereof,  shall  be  entitled  to  de- 
mand and  have  a  partition  and  distribution 
thereof  in  the  same  manner  as  In  other  ad- 
ministrations," and  it  has  been  held  that  the 
county  court  may  upon  proper  application 
make  partition  and  distribution  as  author- 
ized by  said  statute. 

[3]  We  cannot  escape  the  conclusion  that 
this  chapter  provides  for  the  administration 
of  the  community  estate.  Administration, 
In  the  sense  used  in  the  limitation  statutes, 
means  the  management  and  disposal  under 
legal  authority  of  the  estate  of  an  intestate  or 
testator.    The  provisions  of  chapter  29  clear- 


ly bring  the  proceeding  there  provided  for 
within  this  definition.  The  proceeding  Is 
constantly  referred  to  in  the  statute  as  an 
administration.  It  is  true  that  It  may  or 
may  not  be  an  administration  on  all  the 
property  of  the  deceased ;  but  this  law  clear- 
ly provides  for  the  administration  of  all  com- 
munity property  except  that  portion  thereof 
which  may  be  exempt  It  is  evident  we 
think,  that  where  the  decedent  owns  no  prop- 
erty, except  community  property,  the  ap- 
pointment and  qualification  of  the  survivor 
would  preclude  any  other  administration. 

[4]  We  do  not  think  that  because  the  ad- 
ministration provided  for  does  not  authorize 
the  administration  on  the  separate  property 
of  the  deceased  spouse,  it  can  therefore  he 
said  that  it  is  not  an  administration  on  his 
estate,  or  In  the  language  of  article  0704, 
that  an  administrator  has  not  "qualified  up- 
on such  deceased  person's  estate."  If 
there  is  no  property  except  community,  then 
the  administration  is  for  the  whole  estate, 
and  comes  literally  within  the  language  of 
the  statute. 

The  words  used  In  article  5704  should,  we 
think,  be  construed  to  mean  that  when  an 
administrator  has  qualified,  who  can  be  sued 
upon  the  claim  asserted,  and  who  has  author- 
ity to  apply  the  property  of  the  decedent 
primarily  liable  for  such  claim  to  Its  pay- 
ment, there  is  such  an  administration  as  sets 
the  statute  of  limitation  in  motion. 

[8]  Article  5703  of  the  Revised  Statutes 
provides  that  as  to  a  cause  of  action  in  fa- 
vor of  a  deceased  person  "the  law  of  limita- 
tion shall  cease  to  run  against  such  cause  of 
action  until  twelve  months  after  such  death, 
unless  an  administrator  or  executor  shall 
have  sooner  qualified  according  to  law  upon 
such  deceased  person's  estate ;  then,  and  In 
that  case,  the  said  law  of  limitation  shall 
only  cease  to  run  until  such  qualification." 
We  have  no  doubt  that  It  would  be  a  proper 
construction  of  this  act  to  hold  that  as  to  a 
community  debt  limitation  would  be  suspend- 
ed only  until  such  time  as  the  survivor  had 
qualified  under  the  statute. 

The  construction  we  have  given  these  stat- 
utes Is  that  which  it  seems  to  us  is  in  har- 
mony with  the  meaning  conveyed  to  the  or- 
dinary mind  by  the  words  used.  The  words 
"administration"  and  "administrator"  are 
constantly  used  in  the  statutes  and  decisions 
in  this  state  to  describe  that  proceeding  by 
which  the  survivor  is  authorized  and  empow- 
ered to  manage  and  dispose  of  the  commun- 
ity estate,  and  we  think  that  in  construing 
article  5704  the  word  "administrator,"  used 
as  it  is  without  qualification,  should  be  con- 
strued to  Include  every  form  of  control  over 
the  estate  of  deceased  persons  authorized 
by  law  under  which  the  property  of  the  de- 
ceased may  under  authority  of  the  court  be 
applied  to  the  payment  of  debts.  We  find 
nothing  in  the  statute  to  limit  the  meaning 
to  any  particular  class  of  administration. 
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It  is  true  that  there  are  statements  in 
numerous  decisions  in  this  state  to  the  effect 
that  survivors  who  have  qualified  under  the 
statute  are  trustees,  and  it  is  even  said  they 
are  not  administrators  (Huppman  v.  Schmidt, 
65  Tex.  685) ;  but  in  an  equal  or  greater  num- 
ber of  cases  they  are  referred  to.  as  adminis- 
trators. With  respect  to  their  duties  and  ob- 
ligations to  the  heirs  and  creditors  they  oc- 
cupy the  attitude  of  trustees.  But  in  a 
very  important  sense  every  administrator 
and  executor  is  a  trustee,  and  they  may  very 
properly  be  described  as  such.  We  have 
found  no. decision  which  undertakes  to  define 
the  word  "administrator"  as  used  in  the 
limitation  statute. 

If  the  case  of  Jones  v.  McRae,  J6  Tex.  Civ. 
App.  308,  41  S.  W.  403,  was  properly  decided, 
upon  which  we  express  no  opinion,  it  is  not 
necessarily  in  conflict  with  our  conclusion. 
In  that  case  a  question  of  venue  was  involv- 
ed, and  the  court  seems  to  rest  the  conclusion 
reached,  In  part  at  least,  upon  the  provision 
of  article  2227  of  the  Revised  Statutes  of 
1807  (now  article  3600,  Revised  Statutes 
1911),  which  article  provides  that  after  quali- 
fication the  survivor  shall  have  the  right  of 
suing  and  being  sued  with  regard  to  the  com- 
munity estate  "in  the  same  manner  as  dur- 
ing the  lifetime  of  the  deceased."  The  court 
seems  to  have  held  that  this  article  con- 
trolled the  venue  of  a  suit  against  the  sur- 
vivor, and  that  the  exception  in  the  venue 
statute  fixing  the  venue  of  suits  against  ex- 
ecutors and  administrators  did  not  apply. 
Whether  the  case  was  properly  decided  or 
not,  we  do  not  think  It  should  control  in  this 
case. 

The  case  of  Mann  v.  Earnest.  6  Tex.  Civ. 
App.  606,  25  S.  W.  1042,  decided  by  the  Court 
of  Civil  Appeals  of  the  Second  District,  we 
think  was  properly  decided,  but  do  not  think 
this  decision  is  in  conflict  with  the  view  we 
have  expressed.  Upon  the  whole  case  we 
have  concluded  that  the  honorable  Court  of 
Civil  Appeals  erred  in  reversing  the  judg- 
ment of  the  trial  court.  We  therefore  advise 
that  the  Judgment  of  the  Court  of  Civil  Ap- 
peals be  reversed,  and  that  of  the  trial  court 
affirmed. 

PHILLIPS.  C.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court 


HBIMEB  r.  YATES  et  al.     (No.  39-2693.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
April  9,  1919.) 

1,  Judgment   «=»199(1)  —  Notwithstanding 
Vebdict— Powkb  or  Cowbt. 
Having  submitted  the  case  to  the  jury  en 
special  issues,  the  court  was  without,  authority 


to  render  judgment  for  defendant  notwithstand- 
ing verdict  for  plaintiff;  the  limit  of  the  court's 
power  bonder  such  circumstances  being  to  set 
aside  the  verdict  and  grant  new  trial  in  view  of 
Bev.  St  1911,  art.  1990. 

2.  Appeal  and  Ebbob  *=»1175(2>— Entbt  or 
Final  Judgment. 

The  Court  of  Civil  Appeals,  upon  reversing 
judgment  of  trial  court  rendered  upon  a  verdict, 
may  enter  a  final  judgment  when  it  appears 
that  one  of  the  parties  as  a  matter  of  law  is 
entitled  to  such  judgment. 

8.  Estoppel  «=»119— Silence— Question  fob 
Juby. 
That  plaintiff  remained  silent  at  an  inter- 
view had  for  the  purpose  of  determining  wheth- 
er she  had  any  objection  to  sale  of  land  to  a 
defendant  held  not  as  a  matter  of  law  to  estop 
her  as  to  such  defendant  who  had  knowledge 
of  the  coercive  methods  used  by  the  other  de- 
fendants in  their  dealings  with  plaintiff  inducing 
her  to  part  with  title. 

Error  A  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Suit  by  Louisa  O.  Helmer  against  J.  F. 
Yates  and  others.  Judgment  for  plaintiff 
against  all  defendants  was  reversed  by  the 
Court  of  Civil  Appeals  on  appeal  by  defend- 
ant named  and  judgment  rendered  in  his  fa- 
vor (163  S.  W.  140),  and  plaintiff  brings  er- 
ror. Judgment  of  Court  of  Civil  Appeals  re- 
versed, and  cause  remanded  for  new  trial. 

Lattlmore,  Bouldin  &  Lattlmore,  of  Ft 
Worth,  for  plaintiff  in  error. 

J.  C.  Terrell  and  A.  B.  Curtis,  both  of  Ft 
Worth,  for  defendants  in  error. 


SONFIBLD,  P.  J.  Plaintiff,  Louisa  C. 
Helmer,  instituted  this  suit  against  Roy  Neb- 
lett,  C.  D.  Neff,  Mrs.  O.  H..  Marrett  and  J. 
F.  Yates  to  recover  the  title  and  possession 
of  a  tract  of  land  in  the  city  of  Ft  Worth 
and  to  declare  null  and  void  deeds  executed 
by  plaintiff  to  C.  D.  Neff,  by  C.  D.  Neff  to 
Mrs.  C.  H.  Marrett  and  by  Mrs.  Marrett  to 
J.  F.  Yates,  respectively,  conveying  the  prop- 
erty. Plaintiff  alleged  a  conspiracy  on  the 
part  of  the  defendants  to  defraud  her ;  that 
she  was  induced  to  part  with  her  property 
by  fraudulent  representations,  threats,  and 
force  made  and  used  by  defendants. 

The  .case  was  submitted  to  the  Jury  on 
special  Issues,  and  upon  Its  findings  Judgment 
was  rendered  for  the  plaintiff  against  all  of 
the  defendants.  Defendant  Yates  alone  ap- 
pealed. On  appeal  the  Court  of  Civil  Appeals 
reversed  the  judgment  of  the  district  court 
and  rendered  judgment  in  favor  of  defend- 
ant.   Helmer  v.  Neff,  163  S.  W.  140. 

The  jury  in  response  to  special  Issues  found 
that  defendants  Neff.  Neblett,  and  Mrs.  Mar- 
rett conspiring  together,  _  made  fraudulent 
representations  and  used  -force  and  threats 
to  Induce  plaintiff  to  part  with  title  to  her 
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property;  and  that  the  defendant  Yates  per- 
sonally or  through  his  agent,  Webb  Rose,  at 
the  time  of  the  purchase  of  the  property  by 
Yates,  knew  of  said  fraudulent  representa- 
tions, and  of  the  force  and  threats  used  up- 
on the  plaintiff. 

The  Court  of  Civil  Appeals  sustained  de- 
fendant's assignment  of  error,  to  the' effect 
that  the  court  erred  in  refusing  to  render 
Judgment  for  defendant  upon  his  motion,  not- 
withstanding the  verdict,  because,  the  un- 
disputed evidence  established,  that  before  de- 
fendant purchased  the  property  he  made  due 
Inquiry  of  plaintiff  as  to  all  objections 
which  she  might  have  to  his  purchase  of  the 
property  from  Mrs.  Marrett;  that  he  refus- 
ed to  purchase  same  until  plaintiff  was  sat- 
isfied; that  plaintiff  subsequently  gave  her 
consent,  and  upon  such  consent  defendant 
purchased  the  property. 

The  court  held  that,  defendant  being 
chargeable  with  notice  of  some  vice  affecting 
Mrs.  Marrett's  title,  the  law  imposed  upon 
him  the  duty  of  making  proper  Inquiry  to  as- 
certain the  facts,  and  that  he  completely 
discharged  this  duty  by  having  his  agent 
and  his  attorney  make  Inquiry  of  the  plain- 
tiff If  his  purchase  of  the  property  would  be 
agreeable  to  her ;  that  the  law  imposed  upon 
the  plaintiff  the  duty,  upon  such  inquiry  be- 
ing made  of  her,  to  Interpose  then  and  there 
any  valid  objections  she  might  have  to  the 
sale ;  that  failing  to  point  out  her  objections, 
if  any,  she  could  not  afterwards  be  heard  to 
complain  if  defendant,  upon  the  faith  of  her 
silence,  purchased  the  property,  paying  a  val- 
uable consideration  therefor. 

[1]  It  is  definitely  settled  that  the  Judg- 
ment of  the  trial  court  must  be  entered  In 
conformity  with  the  verdict,  whether  the 
verdict  be  correct  or  not;  the  court  under 
the  statute  being  without  authority  to  enter 
Judgment  non  obstante  veredicto.'  Houston 
&  Texas  Ry.  Co.  v.  Strycharskt,  92  Tex.  1, 
87  S.  W.  415;  Henne  &  Meyer  v.  Moultrie, 
97  Tex,  216,  77  S.  W.  807.  This  rule  Is  ap- 
plicable alike  to  general  and  special  verdicts. 
The  facts  held  by  the  court  to  create  an  es- 
toppel were  not  found  by  the  jury.  The  sub- 
mission of  the  Issue  of  estoppel  was  request- 
ed by  defendant  and  refused.  If  it  be  con- 
ceded that  under  the  facts  the  court  should 
have  peremptorily  Instructed  the  Jury  ito 
find  for  defendant,  this  was  not  done.  Hav- 
ing submitted  the  case  to  the  Jury,  the  court 
was  without  authority  to  render  judgment 
for  defendant,  notwithstanding  the  verdict; 
the  limit  of  the  power  of  the  court  under 
such  circumstances  being  to  set  aside  the 
verdict  and  grant  a  new  trial.  Article  1990, 
R.  S.  1911 ;   Kant  v.  Sullivan,  152  8.  W.  515. 

[2]  It  is  equally  well  established  that  the 
Court  of  Civil  Appeals,  upon  reversing  the 
judgment  of  the  trial  court,  rendered  upon  a 
verdict,  may  enter  a  final  Judgment,  when  it 
appears  from  the  evidence  that  one  of  the  par- 


ties, as  a  matter  of  law  is  entitled  to  such 
judgment  This  is  true  only  when  the  evi- 
dence is  of  such  conclusive  nature  that  the 
trial  court,  in  the  performance  of  its  duty, 
should  have  directed  a  verdict  for  such  party. 
Henne  *  Meyer  v.  Moultrie,  supra. 

Upon  a  careful  consideration  of  the  record, 
we  are  convinced  that  the  Court  of  Civil  Ap- 
peals erred  in  rendering  judgment  herein  for 
defendant.  In  view  of  a  remanding  of  the 
cause  for  a  new  trial,  we  shall  refrain  from 
setting  out  the  evidence  in  detail  and  com- 
menting thereon. 

[S]  The  undisputed  evidence  establishes 
that  defendant  Yates,  prior  to  the  consum- 
mation of  his  purchase  of  the  property,  sent 
his  agent,  Rose,  and  his  attorney  to  ascertain 
from  plaintiff  if  she  had  signed  a  certain 
Instrument  exhibited  to  her,  and  if  she  was 
fully  satisfied  with  the  deal  involving  the 
sale  of  the  property*  The  interview  took 
place  at  the  home  of  Mrs.  Marrett,  one  of 
the  defendants.  In  that  interview,  plaintiff 
was  informed  that  defendant  intended  to 
purchase  the  property  if  she  was  fully  satis- 
fied. She  referred  her  questioners  to  her  son, 
who  had  returned  home  on  a  visit  after  the 
sale  of  the  property  by  plaintiff  to  Neff. 
There  is  evidence,  not  undisputed  however, 
that  the  son  expressed  himself  as  satisfied. 
Plaintiff,  herself,  expressed  neither  satisfac- 
tion nor  dissatisfaction.  There  is  evidence 
that,  immediately  after  this  Interview,  the 
son  talked  to  defendant  Yates  over  the  tele- 
phone, advising  him  that  plaintiff  was  not 
at  all  satisfied  with  the  transaction  and  warn- 
ing him  against  making  the  purchase. 

Plaintiff  is  a  widow,  at  the  date  of  the 
trial  68  years  of  age,  and  In  poor  condition 
of  health.  With  reference  to  the  Interview, 
she  testified  that  when  the  agent  and  attor- 
ney of  defendant  entered  the  house  she 
thought  they  had  come  to  arrest  her;  she 
was  very  much  frightened,  and,  after  refer- 
ring them  to  her  son,  sat  at  a  distance  from 
them  weeping.  Under  the  findings  of  the 
Jury,  force  and  threats  had  been  used  and 
false  representations  made  to  induce  plain- 
tiff to  part  with  her  property,  and  defend- 
ant Yates,  personally  or  through  his  agent, 
had  knowledge  of  the  misrepresentations, 
force,  and  threats  so  made  and  used  by  the 
other  defendants.  The  Court  of  Civil  Ap- 
peals based  its  finding  of  an  estoppel  upon 
plaintiff's  silence  at  this  Interview.  We 
therefore  leave  out  of  consideration  the  al- 
leged phone  conversation  between  plaintiff's 
son  and  the  defendant  Considering  plain- 
tiff's age,  her  belief  that  her  arrest  was  In- 
tended, her  condition  during  the  Interview, 
and  having  In  view  the  character  of  the  ne- 
gotiations with  reference  to  the  sale  of  her 
property  prior  to  the  Interview,  it  cannot  be 
held,  as  a  matter  of  law,  that  her  silence 
estopped  her  as  against  defendant,  who,  un- 
der the  findings  of  the  Jury,  had  knowledge 
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of  the  coercive  methods  adopted  by  the  oth- 
er defendants  In  their  dealings  with  plaintiff. 
We  are  of  opinion  that  the  evidence  was 
not  of  such  conclusive  character  as  to  au- 
thorize the  trial  court  to  peremptorily  In- 
struct the  jury  in  favor  of  defendant,  and 
consequently  did  not  warrant  the  Court  of 
Civil  Appeals  In  rendering  Judgment  for  the 
defendant,  and  that  the  judgment  of.  the 
Court  of  Civil  Appeals  should  be  reversed 
and  the  cause  remanded  for  a  new  trial. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  judg- 
ment of  the  Supreme  Court. 


HARTFORD  FIRE  IN8.  CO.  et  al.  v. 
WALKER.     (No.  26-2566.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
April  2,  1919.) 

1.  Insurance  «=>335(2)— Fire  Insurance— 
Iron  -  Safe  Clause  —  I  n  ventort  —  Suffi- 
ciency. 

An  Inventory  stating  neither  the  value  nor 
the  grade  of  the  grain  on  band,  but  giving  only 
the  quantity,  held  not  a  substantial  compliance 
with  the  portion  of  the  iron-safe  clause  re- 
quiring taking  inventory,  since  by  it  the  value 
of  the  stock  insured  could  not  be  ascertained. 

2.  Insurance  «3=»335(2)— Fire  Insurance- 
Iron -Safe  Clause— Taking  of  Inventory 
Within  Twelve  Months— New  Business. 

The  proposition  that,  where  a  new  business 
is  begun  within  twelve  months  from  the  date  of 
the  fire  insurance  policy  with  an  entirely  new 
stock,  the  original  invoices  preserved  in  such  form 
as  otherwise  to  comply  with  the  iron-safe  clause 
constitute  a  sufficient  inventory,  is  without  ap- 
plication, where  the  business  is  a  continuation 
of  an  old  business  at  a  new  place. 

■    Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Suits  by  J.  L.  Walker  against  the  Hartford 
Fire  Insurance  Company  and  against  the 
Equitable  Fire  &  Marine  Insurance  Company, 
respectively.  From  a  Judgment  of  the  Court 
of  Civil  Appeals  (153  S.  W.  398),  affirming  a 
judgment  of  the  trial  court  In  favor  of  the 
plaintiff,  the  defendants  bring  error.  Judg- 
ment of  the  Court  of  Civil  Appeals  reversed, 
and  Judgment  rendered. 

Wm.  Thompson,  of  Dallas,  and  Jno.  S. 
Patterson,  of  Austin,  for  plaintiffs  in  error. 

Capps,  Cantey,  Hanger  &  Short  and  D.  B. 
Trammell,  all  of  Ft  Worth,  for  defendant  in 
error. 

McCLENDON,  J.  The  plaintiff,  J.  I* 
Walker,  Instituted  two  suits  In  the  district 
court   of  Tarrant   county,   one   against   the 


Hartford  Fire  Insurance  Company,  and  the 
other  against  the  Equitable  Fire  &  Marine 
Insurance  Company,  upon  policies  Issued  by 
said  companies  under  dates  of  August  3  and 
August  5,  1908,  respectively,  insuring  plain- 
tiff against  loss  by  fire  to  a  stock  of  grain 
situated  In  plaintiff's  warehouse  In  Ft 
Worth.  The  fire  occurred  October  8,  1908. 
The  Court  of  Civil  Appeals,  Sixth  District 
affirmed  a  Judgment  of  the  trial  court  In 
favor  of  plaintiff.    163  S,  W.  398. 

[1]  In  the  view  we  take  of  the  case,  the 
controlling  question  is  whether  there  has 
been  a  substantial  compliance  with  that  por- 
tion of  the  "Iron-safe  clause"  in  these  policies 
regarding  the  taking  of  an  inventory,  reading 
as  follows: 

"The  assured  will  take  a  complete  itemised 
inventory  of  stock  on  hand  at  least  once  in  each 
calendar  year,  and  unless  such  inventory  has 
been  taken  within  twelve  calendar  months  prior 
to  the  date  of  this  policy  and  is  on  hand  at  the 
date  of  this  policy,  one  shall  be  taken  complete 
in  detail  within  thirty  days  after  the  date  of 
this  policy,  or  this  entire  policy  shall  be  null 
and  void  from  such  date." 

The  only  evidence  of  any  Inventory  taken 
within  12  months  prior  to  the  date  of  these 
policies  was  what  purported  to  be  an  inven- 
tory taken  on  May  18,  1908,  found  on  the  fly- 
leaf of  one  of  plaintiff's  ledgers,  reading  as 
follows: 

On  hand  in  warehouse  May  18,  1908: 
238  100#  sax  bran 
1445  160#  sax  W.  oats 
194  160#  sax  R.  oats 
2093  empty  oat  sax 
18681  empty  corn  sacks 

124#  twine 
No  corn 
No  wheat 
No  chops 

We  have  reached  the  conclusion  that  Oils 
inventory  does  not  meet  the  substantial  re- 
quirements of  the  policies.  Neither  the  value 
nor  the  grade  of  the  commodities  Is  given. 
The  evidence  shows  that  plaintiff  bandied 
both  red  and  white  oats ;  that  oats  were  sold 
in  different  grades  as  follows:  No.  1,  No.  2, 
No.  3,  No.  4,  no  grade,  and  rejected  grade; 
that  the  price  of  each  grade  differs.  What 
constitutes  a  substantial  compliance  with  the 
Inventory  clause  of  a  fire  insurance  policy 
has  been  the  subject  of  frequent  adjudication, 
calling  forth  various  definitions  of  "Inven- 
tory." But  we  believe  that  whatever  view 
may  be  taken  of  the  question,  and  conceding 
that  only  a  substantial  compliance  with  the 
policy  is  required  under  our  decision^,  the 
inventory  should  present  an  itemized  list  of 
the  commodities  on  hand  at  the  time  the  In- 
ventory is  taken,  from  which  the  value  of  the 
stock  can  reasonably  be  ascertained.  It  is  no 
doubt  true  that  as  to  a  stock  consisting  of 
staple  articles,  such  as  oats,  wheat  corn,  and 
bran,  the  market  value  of  which  can  be  de- 
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termined  from  day  to  day  and  which  from 
day  to  day  varies  upon  the  market,  the  grade 
and  quantity  of  these  commodities  would  fur- 
nish all  the  data  necessary  to  determine  the 
value  at  a  given  date.  However  that  may  be, 
In  the  present  Instance  there  Is  nothing  from 
which  the  grade  can  be  determined.  The 
quantity  only  Is  given.  And  In  the  absence  of 
both  value  and  grade,  we  believe  there. Is 
not  even  a  substantial  compliance  with  the 
requirement  as  to  Inventory'. 

[2]  It  is  contended,  however,  that  there  has 
been  a  substantial  compliance  in  this  regard, 
In  that  the  plaintiff  had  been  In  business  at 
the  place  covered  by  the  policy  less  than  12 
months  and  had  preserved  and  presented  to 
the  Insurance  company  after  the  fire  all  his 
Inventories.  There  is  support  for  the  proposi- 
tion that  where  a  new  business  Is  begun  with- 
in 12  months,  from  the  date  of  the  policy, 
with  an  entirely  new  stock  of  goods,  the 
original  Invoices  covering  the  first  goods  plac- 
ed in  the  busintess,  and  preserved  In  such 
form  as  otherwise  to  comply  with  the  require- 
ments of  the  Iron-safe  clause,  would  substan- 
tially meet  the  requirements  of  an  Inventory. 
The  authorities  upon  this  question  are  not 
uniform.  The  leading  case  upholding  the 
doctrine  appears  to  be  Ruffner  Bros.  v.  Ins. 
Co.,  69  W.  Va.  432,  53  S.  E.  943,  115  Am.  St. 
Rep.  924,  8  Ann.  Cas.  866.  To  the  same  effect 
are  Insurance  Co.  v.  Forllnes,  94  Ark.  227, 126 
S.  W.  719,  and  Insurance  Co.  v.  Hardin  (Tex. 
Civ.  App.)  151  S.  W.  1152.*  Contra:  Insur- 
ance Co.  t.  Knight,  111  Oa.  622,  86  S.  E.  821, 
52  I*  R.  A.  70,  78  Am.  St  Rep.  216;  Day  v. 
Ins.  Co.,  177  Ala.  600,  50  So.  549,  40  L.  R.  A. 
(N.  S.)  652.  In  this  same  connection,  see 
Joyce  on  Insurance  (2d.  Ed.)  vol.  3,  f  2063, 
and  Ruling  Case  Law,  vol.  14,  "Insurance," 
{324. 

After  carefully  examining  the  record,  how- 
ever, we  have  concluded  that  this  question  is 
not  here  Involved,  as  the  facts  do  not  bring 
this  case  within  the  reasoning  of  the  rule 
contended  for.  The  evidence  shows  that  the 
plaintiff  began  business  in  the  warehouse  in 
question  about  September  20, 1907 ;  not,  how- 
ever, with  an  entirely  new  stock  of  goods 
covered  by  original  invoices,  but  by  moving 
Into  the  building  part  of  the  stock  from 
another  business  conducted  by  plaintiff.  It 
appears  that  the  plaintiff  kept  a  set  of  books 
which  purported  to  show  all  commodities 
coming  Into  his  warehouse  with  their  grade, 
quantity,  and  price,  all  commodities  purchas- 
ed and  sold  direct  from  the  cars,  and  all  sales 
whether  from  the  warehouse  or  otherwise. 
These  books  are  not  before  us,  but  from  the 
testimony  we  gather  that  they  cover  not  oply 
the  period  of  plaintiff's  occupancy  of  the 
warehouse  mentioned  in  the  policy,  but  some 
of  the  items  date  back  several  months  prior 
to  the  time  plaintiff  began  business  in  said 
warehouse.  The  invoices  were  not  kept  in 
such  a  way  as  to  amount  to  a  substantial 


compliance  with  the  policy,  regarding  the 
taking  of  an  Inventory,  nor  can  we  say  that 
the  data  which  an  inventory  would  furnish 
Is  presented  by  the  books.  Had  the  plain- 
tiff, upon  moving  to  the  warehouse  In  ques- 
tion, opened  up  a  new  set  of  books  which 
showed  all  the  commodities  moved  into  the 
warehouse'  on  the  date  he  began  business 
there,  there  would  be  much  force  in  the  con- 
tention that  this  would  meet  the  substantial 
requirements  of  the  policy.  But  where,  as  in 
this  case,  the  books  appear  to  be  only  a  con- 
tinuation of  the  old  business  at  the  new  place, 
we  believe  there  cannot  be  said  to  be  even  a. 
substantial  compliance  with  the  policy. 

We  therefore  conclude  that  the  Judgment  of 
the  Court  of  Civil  Appeals  should  be  reversed 
and  Judgment  here  rendered  in  favor  of  both 
the  insurance  companies  upon:  the  policies, 
and  that  Walker  should  recover  $49  against 
the  Equitable  Fire  ft  Marine  Insurance  Com- 
pany, and  $45  against  the  Hartford  Fire  In- 
surance Company,  being  the  amounts  of  pre- 
miums upon  the  respective  policies  which 
were  tendered  to  plaintiff  in  the  pleadings  in 
the  trial  court;  all  costs  of  all  courts  to  be 
taxed  against  Walker. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  judgment 
of  the  Supreme  Court 


WALKER  v.  NATIONAL  UNION  FIRE  IN8. 
CO.    (No.  8-2547.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
April  2, 1919.) 

Tends*  *=>1»(1)— Errebr— Right  to  Hork 

TXNDKBXD. 

In  an  action  upon  a  policy  for  loss,  where 
judgment  was  rendered  in  favor  of  the  insurer 
declaring  the  policy  void  for  breach  of  an  iron- 
safe  clause,  it  was  error  not  to  render  judgment 
for  plaintiff  for  the  amount  of  premium  paid 
and  tendered  to  plaintiff  by  insurer's  answer. 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  J.  L.  Walker  against  the  Na- 
tional Union  Fire  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant 
brought  error  to  the  Court  of  Civil  Appeals, 
which  reversed  the  Judgment  of  the  district 
court  and  rendered  Judgment  for  defendant, 
and  the  plaintiff  brings  error.  Judgment  of 
the  Court  of  Civil  Appeals  (156  S'.  W.  1095), 
in, so  far  as  plaintiff  is  denied  recovery  upon 
the  policy  of  Insurance,  affirmed,  and  Judg- 
ment rendered  for  plaintiff  and  against  de- 
fendant for  the  amount  of  premium  paid. 
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Cappa,  Cantey,  Hanger  &  Short  and  D.  B. 
Trammell,  all  of  Ft.  Worth,  for  plaintiff  In 
error. 

.  Wm.  Thompson,  of  Dallas,  for  defendant  In 
error. 

HcCLENDON,  J.  3.  L.  Walker,  as  plain- 
tiff, brought  this  suit  against  the  National 
Union  Fire  Insurance  Company  to  recover 
upon  a  policy  of  Are  Insurance  issued  by  de- 
fendant company  on  October  21,  1907.  A 
Judgment  of  the'  trial  court  In  favor  of  plain- 
tiff was  reversed  and  rendered  by  the  Court 
of  Civil  Appeals,  Second  District  159  S.  W. 
1095. 

The  policy  sued  upon  covered  the  same 
property  and  the  damages  claimed  were  oc- 
casioned by  the  same  fire  involved  In  the 
case  of  Hartford  Fire  Insurance  Co,  v.  X  L. 
Walker,  210  S.  W.  682,  this  day  decided  by 
this  court,  and  the  conclusions  reached  in 
that  case  are  controlling  in  this  case.  In  re- 
versing the  Judgment  of  the  trial  court  and 
rendering  judgment  for  the  insurance  com- 
pany, the  Court  of  Civil  Appeals  declined  to 
render  judgment  In  favor  of  plaintiff  for  the 
amount  plaintiff  had  paid  as  premium  on  the 
policy,  which  amount  the  defendant  In  Its 
pleadings  in  the  trial  court  tendered  to  the 
plaintiff,  This  action  of  the  Court  of  Civil 
Appeals,  we  think,  was  error. 

We  therefore'  conclude  that  the  judgment 
of  the  Court  of  Civil  Appeals  in  so  far  as 
plaintiff  is  denied  recovery  upon  the'  policy' 
should  be  affirmed,  and  that  judgment  should 
be  here  rendered  in  favor  of  plaintiff  Walker 
against  the  defendant  insurance  company  for 
the  sum  of  $42,  the  amount  of  such  premium  ; 
costs  of  the  Supreme  Court  to  be  taxed 
against  the  Insurance  company,  all  other 
costs  against  Walker. 

PHILMPS,  0.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  Is 
adopted  and  will  be  entered  as  the  judgment 
of  the  Supreme  Court. 


CHICAGO,  R.  L  &  G.  RX.  CO.  ▼.  SEARS. 
(No.  11-2576.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
April  2, 1919.) 

1.  Cabbiebs   <8=»286(1)  —  Duty  to   Receive 
Mentally  Incompetent  Passenger. 

A  carrier  is  not  required  to  accept  as  a 
passenger  one  without  an  attendant  who  is 
mentally  incapable  of  caring  for  himself. 

2.  Carbiebs  «$=»281  —  Mentally  Incompe- 
tent Passenger— Duty  Towabd. 

Where  passenger  without  attendant  is  men- 
tally incapable  of  taking  care  of  himself,  car- 
rier with  knowledge  thereof  is  required  to  ex- 
ercise such  care  in-  addition  to  that  given  -the 


ordinary  passenger  as  may  be  reasonably  neces- 
sary for  his  safety,  considering  the  conduct  and 
disposition  of  mind  manifested  by  the  passen- 
ger. 

3.  Cabbixbb  <£=>281— Mentally  Incompetent 
Passenger— Duty  Towabd. 

Where  passenger's  mental  disability  is  not 
observable,  and  carrier  has  no  knowledge  there- 
of, no  added  duty  of  caring  for  such  passenger 
is*  imposed  npon  carrier. 

4.  Cabbiebs  «3=»281  —  Incompetent  P absen- 
ces—Notice  to  Tbainmbn. 

Where  the  only  information  possessed  by 
trainmen  of  passenger's  abnormal  mental  condi- 
tion was  that  he  was  laboring  under  a  delusion 
that  some  one  wanted  to  kill  or  rob  him,  and 
passenger  was  otherwise  apparently  sane,  there 
being  nothing  in  his  manner  to  indicate  that 
he  was  dangerous  to  other  passengers  or  that 
he  was  likely  to  injure  himself,  trainmen  could 
not  anticipate  that  he  would  leave  train  while  it 
was  in  motion  or  that  he  would  thereafter  vol- 
untarily injure  himself. 

5.  Negligence  <8=>59— "Actionable  Negli- 
gence." 

To  constitute  "actionable  negligence,*'  the 
injury  must  be  a  natural  and  probable  conse- 
quence of  the  negligence  complained  of,  and 
must  be  such  that  it  should  have  been  foreseen 
in  the  light  of  attending  circumstances. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases, 'First  and  Second  Series,  Action- 
able Negligence.] 

6.  Cabbiebs  €=247(1)  —  Passenger  ob  Tres- 
passes. 

Where  passenger  jumped  off  train  during 
afternoon  of  one  day  and  was  killed  by  train 
during  following  day  while  on  track,  he  was 
not  a  passenger  at  the  time  of  his  injury,  but 
merely  a  trespasser. 

7.  Cabbiebs  ©=283(2)— Incompetent  Passen- 
geb—Duty  ojt  Employes— Scope  or  Employ- 

MENT. 

Negligence  of  railroad  for  failure  to  care  for 
mentally  incompetent  passenger  could  not  be 
predicated  upon  failure  of  station  agent,  tele- 
graph operator,  and  section  hands,  who  had 
knowledge  of  Buch  condition,  to  protect  passen- 
ger from  injury  or  report  his  condition  to  the 
company,  the  knowledge  of  such  employes  not 
being  imputable  to  company,  inasmuch  as  it 
was  not  their  duty  to  make  such  report  to  the 
company. 

8.  Principal  and  Agent  «J=>178(1)— Imputed 
Knowledge— Soopb  of  Authority. 

The  knowledge  of  an  agent,  to  be  imputed 
to  principal,  muBt  affect  some  matter  within  the 
scope  of  the  agent's  authority. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Jfndlcial  District. 

Action  by  William  Sears,  by  next  friend, 
against  the  Chicago,  Rock  Island  &  Gulf 
Railway  Company.  Judgment  for  plaintiff 
affirmed  by  Court  of  Civil  Appeals  (155  S 
W.  1008),  and  defendant  brings  error.    Re- 
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Tensed,  and  Judgment  rendered  for  defend- 
ant. 

Lasslter,  Harrison  ft  Rowland,  of  Ft 
Worth,  and  Bennett  Hill  and  Dabney  & 
Townsend,  all  of  Dallas,  for  plaintiff  In  er- 
ror. 

H.  W.  Summers  and  t/eake  &  Henry,  all  of 
Dallas,  for  defendant  In  error. 

STRONO,  J.  This  Is  an  action  by  William 
Sears,  by  next"  friend,  against  the  Chicago, 
Roci  Island  &  Gulf  Railway  Company  to 
recover  damages  for  personal  Injuries  alleg- 
ed to  have  been  received  through  the  neg- 
ligence of  defendant  company.  The  case  has 
been  twice  tried.  The  first  trial  resulted  in 
a  judgment  in  favor  of  plaintiff,  which  was 
reversed  by  the  Court  of  Civil  Appeals.  130 
S.  W.  1018.  Upon  the  second  trial  plaintiff 
again  recovered  judgment,  which  was  affirm- 
ed.   155  S.  W.  1003. 

The  facts  upon  which  the  recovery  Is  based 
are  thus  stated  by  the  Court  of  Civil  Ap- 
peals In  their  findings: 

"Wm.  Sears,  then  42  years  of  age,  apparently 
sound  mentally,  left  his  home  in  Dallas  to 
make  a  visit  of  a  few  days  in  I*wton,  Okl. 
While  there  he  showed  signs  of  mental  un- 
soundness, and  it  became  clear  to  the  gentle- 
man whom  he  was  visiting  that  his  mind  was 
unbalanced.  Two  days  after  the  first  appear- 
ance of  this  mental  unsoundness,  he  bade  his 
host  farewell  and  went  to  the  depot  to  take 
passage  for  Dallas,  and  after  buying  his  ticket 
became  possessed  of  the  hallucination  that  some 
of  the  people  on  the  platform  wanted  to  rob 
him,  and  he  determined  to  remain  over  until 
the  following  morning.  At  the  time  he  left  for 
Dallas,  he  appeared  to  be  rational,  and  his 
4{onversation  with  his  host  and  the  member* 
of  the  family  was  intelligent  He  left  the  train 
at  Chickasha,  and  went  to  the  postmaster, 
telling  him  that  he  had  come  for  protection, 
that  he  was  afraid  of  being  attacked  and  rob- 
bed, and  tried  to  hire  the  postmaster  to  ac- 
company -him  home  for  protection.  The  post- 
master turned  him  over  to  the  chief  of  police, 
h.  D.  Hopkins,  who  took  care  of  him  for  about 
three  hours  until  train  time,  at  which  time  he 
took  him  to  the  depot  and  put  him  on  the  train. 
Hopkins  testified  that  when  he  put  him  on  the 
train  he  told  the  porter  or  brakeman  to  take 
eare  of  him,  and  that  the  porter  or  brakeman 
said  he  would,  and  that  after  the  train  had 
started,  and  by  the  time  it  had  run  perhaps  the 
length  of  the  platform,  he  jumped  off  the  train. 
Another  train  was  due  in  a  few  minutes,  so 
they  waited  until  that  train  came  in  and  Hop- 
kins put  him  on  this  second  train  and  says  he 
told  the  porter  to  take  care  of  him:.  At  Ring- 
gold he  jumped  off  the  train  about  100  yards 
south  of  the  depot  about  4  o'clock  in  the  aft- 
ernoon. There  is  no  evidence  that  any  agent  of 
the  defendant  knew  that  Sears  got  off  the 
train  at  Ringgold,  or  that  any  agent  at  Ringgold 
knew  that  he  was,  or  had  been,  a  passenger  on 
defendant's  train;  bat  a  section  man  saw  Sears 
Jump  off  the  train  at  Ringgold,  and  afterwards 
saw  him  acting  strangely.  He  spent  the  night 
at  Ringgold,  being  a  part  of  the  time  in  the 
depot,  and  indicated  to  observers  that  he  was 


mentally  unbalanced  during  this  time.  The  next 
morning  he  went  about  2  miles  north  of  Ring- 
gold to  where  the  section  gang  was  at  work, 
and  talked  to  them  for  a  while,  and  while  near 
them  a  passenger  .train  approached,  which 
struck  him,  breaking  his  leg  and  inflict, 
ing  a  wound  on  his  head.  Sears  is  now  per- 
manently and  hopelessly  insane,  and  the"  testi- 
mony is  conflicting  as  to  whether  or  not  there 
was  any  hope  for  an  improvement  in  his  men- 
tal condition  prior  to  the  accident.  The  de- 
fendant's testimony  was  to  the  effect  that  no 
charge  was  given  to  any  trainman  with  refer- 
ence to  the  plaintiff's  condition,  and  that  none 
of  the  trainmen  knew  anything  about  his  be- 
ing mentally  unbalanced.  Sears  was  in  a  badly 
insane  condition  during  the  time  he  was  at 
Chickasha,  and  this  fact  was  noticeable  to  any 
one  observing  him.  The  representatives  of  the 
railway  company,  at  Ringgold,  including  the  sta- 
tion agent,  telegraph  operator,  and  three  sec- 
tion foremen,  knew  that  Sears  was  insane  and 
unable  to  take  care  of  himBelf.  The  helpless 
condition  of  Sears  was  observed  by  all  per- 
sons with  whom  he  came  in  contact.  On  the 
train  between  Chickasha  and  Ringgold,  and 
white  Sears  was  at  Ringgold,  wandering  about 
the  railroad  tracks,  up  to  the  time  he  was  hurt, 
nothing  waa  done  in  any  way  to  protect  him 
from  injury,  although  trains  were  constantly 
passing  and  repassing  on  the  line  of  defendant 
through  the  Ringgold  station." 

In  addition  to  the  foregoing  facts,  we 
think  it  conclusively  appears  from  the  rec- 
ord that  plaintiff  voluntarily  placed  himself 
on  the  track  in  front. of  the  moving  train 
for  the  purpose  of  permitting  It  to  strike 

him 

The  plaintiff  in  his  petition  alleged  the 
facts  substantially  in  accordance  with  the 
foregoing  findings  of  the  Court  of  Civil  Ap- 
peals. The  grounds  of  negligence  relied  up- 
on were:  First,  that  the  servants  in  charge 
of  the  train,  although  being  informed  of 
plaintiff's  mental  condition  at  the  time  he 
was  accepted  as  a  passenger,  negligently 
permitted  him  to  leave  the  train  before  reach- 
ing his  destination ;  and,  second,  that  while 
at  Ringgold  plaintiff's  mental  condition  was 
apparent  to  the  representatives  and  agents 
of  defendant  at  that  place,  and  they  negli- 
gently failed  to  protect  him  from  Injury. 

[1-3]  The  principal  questions  presented  by 
the  record  are  whether,  under  the  -evidence)* 
defendant  company  was  guilty  of  negligence 
in  falling  to  prevent  plaintiff  from  leaving 
the  train  before  he  reached  his  destination, 
and,  if  so,  was  such  negligence  the  prox- 
imate cause  of  his  injuries.  The  answers  to 
these  questions  depend  upon  the  character 
of  the  plaintiff's  mental  derangement  and 
the  knowledge  thereof  possessed  by  defend- 
ant's servants  in  charge  of  the  train.  A 
carrier  Is  not  required  to  accept  as  a  passen- 
ger one  without  an  attendant  who  is  men- 
tally incapable  of  caring  for  himself,  but, 
if  such  person  be  accepted  as  a  passenger 
with  knowledge  of  his  condition,  or  if  such 
knowledge  be  acquired  after  he  becomes  a 
passenger,  the  carrier  owes  him  a  duty  to 
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exercise  such  care  as  may  be  reasonably 
necessary  for  bis  safety.  The  carrier  must 
bestow  upon  a  passenger  In  such  condition 
any  special  care  and  attention  In  addition 
to  that  given  the  ordinary  passenger  which 
reasonable  prudence  and  foresight  demand 
for  Ills  safety,  considering  the  conduct  and 
disposition  of  mind  manifested  by  the  pas- 
senger or  any  conduct  or  disposition  which 
might  be  reasonably  anticipated  from  one  in 
his  mental  condition.  The  additional  care 
In  such  case,  however,  is  measured  by  the 
knowledge  which  the  carrier  has,  or  should 
obtain  by  observation,  of  the  passenger's  in- 
capacitated condition.  If  the  carrier  has  no 
notice  of  such  condition,  and  it  is  not  ob- 
.  servable,  no  added  duty  Is  Imposed. 

[4]  Viewing  the  testimony  in  the  most  fa- 
vorable light  for  plaintiff,  the  only  informa- 
tion to  servants  in  charge  of  the  train  had 
as  to  Sears'  mental  condition  was  that  be 
was  laboring  under  the  delusion  that  some 
one  wanted  to  kill  or  rob  him.  Otherwise 
he  was  apparently  sane.  There  was  nothing 
In  his  manner  to  Indicate  that  he  was  dan- 
gerous to  other  passengers  or  that  he  was 
likely  to  Injure  himself.  He  seemed  to  be 
rational  and  conscious  of  the  nature  of  his 
acts  and  of  what  was  taking  place.  He 
knew  where  he  lived  and  expressed  a  keen 
desire  to  be  carried  home.  There  Is  evi- 
dence that  the  porter  knew  that  he  left  the 
train  the  previous  day,  before  reaching  his 
destination,  but  it  la  not  shown  that  he 
evidenced  any  desire  on  that  occasion  to 
leave  the  train  while  In  motion.  Prior  to 
the  time  of  his  injury  he  had  given  no  in- 
dication of  a  desire  to  voluntarily  Injure 
himself ;  on  the  other  hand,  his  mental  atti- 
tude was  that  of  a  person  seeking  to  avoid 
injury.  Under  such  circumstances,  In  our 
opinion,  the  servants  in  charge  of  the  train 
could  not  anticipate  either  that  Sears  would 
leave  the  train  while  it  was  In  motion  or 
that  he  would  thereafter  voluntarily  Injure 
himself. 

[S]  To  constitute  actionable  negligence, 
th*  injury  must  be  a  natural  and  probable 
consequence  of  the  negligence  complained  of, 
and  must  be  such  that  It  should  have  been 
"foreseen  In  the  light  of  the  attending  circum- 
stances. Railway  v.  Kellogg,  94  U.  S.  469, 
24  L.  Ed.  256;  Scheffer  v.  Railway,  105  U. 
8.  249,  26  L.  Ed.  1070;  Railway  v.  Bigham, 
90  Tex.  223,  88  S.  W.  162 ;  Seale  v.  Railway, 
65  Tex.  274,  57  Am.  Rep.  602;  Railway  v. 
Adams  (Civ.  App.)  163  S.  W.  1029. 

In  the  Adams  Case,  supra,  In  which  a  writ 
of  error  .was  denied  by  the  Supreme  Court, 
a  passenger,  while  suffering  from  the  delu- 
sion that  there  were  robbers  on  the  train, 
Jumped  from  the  train  while  in  motion  and 
was  Injured.  The  Court  of  Civil  Appeals 
for  the  Fifth  District  held  the  carrier  not 


liable  for  failure  to  restrain  or  guard  the 
passenger,  saying: 

'".We  think  it  may  be  safely  said  that,  although 
a  passenger  may  be  suffering  with  the  delusion, 
as  was  appellee,  that  there  were  robbers  on  the 
train,  yet,  if  there  is  nothing'  in  her  actions  to  in- 
dicate that  she  is  dangerous  or  obnoxious  to 
other  passengers,  or  liable  to  do  violence  to 
herself,  a  carrier  cannot  be  held  liable  for 
failure  to  restrain  or  guard  such  passenger." 

The  only  conclusion  to  be  drawn  from 
the  evidence  is  that  Sears  voluntarily  placed 
himself  in  front  of  the  moving  train.  There 
is  no  evidence  tending  to  show  that  he  was 
Injured  by  reason  of  being  permitted  to  leave 
the  train  at  a  dangerous  place  or  under  dan- 
gerous conditions.  The  only  danger  to  which 
he  was  subjected  was  the  danger  of  volun- 
tarily injuring  himself.  He  probably  would 
have  been  subjected  to  this  danger  if  be 
had  been  carried  to  his  destination,  or  If 
he  had  never  taken  passage  on  the  train. 
His  own  voluntary  act,  which  -could  not  have 
been  foreseen  "in  the  light  of  the  attending 
circumstances,"  was  the  proximate  cause  of 
his  injury. 

[6-1]  The  remaining  ground  of  negligence 
relied  upon  to  sustain  the  Judgment  |s  that 
the  employes  of  defendant  at  Ringgold, 
knowing  plaintiff's  mental  condition,  failed 
to  protect  him  from  Injury.  Having  left  the 
train  voluntarily,  under  the  circumstances 
shown  by  the  evidence,  plaintiff  was  not  a 
passenger  at  the  time  of  his  Injury.  He  was 
a  mere  trespasser.  It  is  not  contended  that 
the  employes  operating  the  train  that  In- 
jured plaintiff  knew  his  mental  condition. 
The  station  agent,  telegraph  operator,  and 
section  hands  at  Ringgold  knew  his  condi- 
tion, but  it  was  not  in  the  line  of  their  duty 
to  either  protect  plaintiff  from  injury  or  to 
report  his  condition  to  the  company.  Neg- 
ligence on  the  part  of  defendant  could  not 
therefore  be  predicated  upon  their  failure  to 
do  so.  It  Is  well  established  that  the  knowl- 
edge of  an  agent,  to  be  Imputed  to  the  com- 
pany, must  affect  some  matter  within  the 
scope  of  the  agent's  authority.  It  must  be 
a  part  of  the  agent's  duty  either  to  act  up- 
on the  information  himself,  or  to  report  It 
to  others  for  action.  Korn  v.  Railway  Co., 
125  Fed.  897,  62  C.  C.  A.  417,  63  L.  R,  A. 
872. 

We  are  of  opinion  that  the  evidence  fails 
to  show  actionable  negligence.  As  the  case 
seems  to  have  been  fully  developed  upon  the 
trial,  we  recommend  that  the  Judgment  of 
the  Court  of  Civil  Appeals  and  that  of  the 
trial  court  be  reversed,  and  Judgment  ren- 
dered for  plaintiff  in  error. 

PHILLIPS,  O.  J».  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  snd  will  be  entered  as  the  Judgment 
of  the  Supreme  Court 

.'.'.-         '* 
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LE  BLANC  et  al.  v;  JACKSON  *t  aL 
(No.  42-2688.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
April  2,  1919.) 

1.  Deeds  *=»207— Evidence— Execution. 

In  a  suit  between  heirs  involving  title  to 
lands,  evidence  held  insufficient  to  show  that  a 
conveyance  was  made  by  either  of  two  of  de- 
ceased's sons  to  a  third  son. 

2.  Tenancy  inr  Common  «js»15(l)— Adverse 

POSSESSION  BT  COTSNAXK 

The  existence  of  the-  relationship  of 'tenants 
in  common  robs  the  possession  and  use  of  the 
property  by  one  of  them  of  all  probative  force 
as  against  others,  and,  the  possession  being  law- 
ful, no  inference  of  adverse  claim  arises  there- 
from. 

8.  Tenancy  nf  Common  *=>15(10)— Adverse 
Possession— -Notioe  to  Otheb  Joint  OWN- 
ERS— EVIDENCE.  . 

In  an  action  involving  the  title  to  land,  evi- 
dence hdd  insufficient  to  show  that  the  posses- 
sion of  any  part  of  the  land  by  an  heir  and 
tenant  in  common  was  ever  adverse  to  his  broth- 
ers, also  tenants  in  common. 

4.  Tenancy  in  Common  *=>15(10>— Adtebse 
Possession— Notice— Presumption.  . 
Neither  general  reputation  nor  rumor  have 
any  weight  in  establishing  a  deed  from  cer- 
tain tenants  in  common  to  another,  unless  of 
such  general  notoriety  as  to  raise  a  presump- 
tion that  the  parties  sought  to  be  affected  knew 
thereof;  and,'  where  such  parties  were  in  com- 
fortable circumstances  and  the  supposed  grantee 
was  poor,  his  possession  must  be  attributed  to 
indulgence  rather  than  presumption  of  the  deed. 

6.  Deeds  <}=»81— Deeds  Signed  by  Deceased 
Grantor's  Heirs. 

Where  a  deed  executed  and  delivered  after 
death  of  the  person  named  in  the  granting  clause 
as  one  of  the  grantors  was  signed  and  acknowl- 
edged by  persons  shown  by  extrinsic  evidence  to 
be  heirs,  but  the  deed  did  not  identify  the  par-. 
ties  as  such,  it  did  not  pass  the  interest  of  such 
heirs. 

0.  Guardian  and  Ward  «=111— Deed— Ex- 
ecution by  Curator— Validity. 
A  deed  signed  by  grantor,  per  another  as 
curator,  reciting  that  grantor  by  said  curator 
appeared  before  the  notary  and  acknowledged 
its  execution,  was  executed  by  her  curator,  and 
in  the  absence  of  evidence  of  his  authority  no 
title  passed. 

7.  Trespass  l4  try  Title  «=»41(2)  —  Evi- 
dence—Deeds— Common  Source  of  Title, 

Rev.  St.  1911,  art  7749,  provides  that  in 
trespass  to  try  title  plaintiff  may  offer  in  evi- 
dence deeds  for  purpose  of  showing  common 
source  of  title  only,  and  that  such  deeds  shall 
not  be  evidence  of  title  in  defendant  unless  of- 
fered by  him,  so  that  plaintiffs,  having  shown 
an  undivided  interest  in  the  land,  however 
small,  were  entitled  to  recover  all  of  the  land 
as  against  the  defendant  relying  on  evidence  of 
deeds  merely  showing  common  source. 


8.  Husbaap  and  Wnmv<&=>274(4>-CoMMuwi-< 
ty  Property— Interest  of  Heirs  of  Wife 
—Presumption. 
Where  plaintiffs  sought  an  interest  in  land 
as   community  property   of  their  mother   and 
stepfather,  the  burden  is  upon  them  to  show 
the  community  interest  and  its  extent,  where 
being  acquired  by  deed  after  the  death  of  the 
wife,  it  was  presumptively  the  separate  prop- 
erty of  the  husband,  and  plaintiffs  asserting  an 
equitable  title  were  bound  to  show  that  pur- 
chaser had  prior  notice  of  their  equity;    mere 
knowledge  of  the  stepfather's  marriage  to  plain- 
tiffs' mother  being  insufficient. 

Error  to  Court  of  Civil  Appeals  of  First 
Supreme  Judicial  District. 

Suit  by  Ellen  Craigen  and  others  against 
B.  S.  Jackson  for  toe  recovery  of  land  al- 
leged to  4*  community  property  of  plaintiffs' 
mother  and  stepfather.  Later  the  heirs  of 
Azema  Broussard,  deceased,  of  Emlle  Brous- 
sard,  deceased,  and  of  Theophile  Broussard, 
deceased,  respectively,  intervened,  claiming 
title  to  respective  portions  of  said  laud  in- 
herited by  the  several  ancestors  from  P.  0. 
Broussard  and  interveners  were  made  de-, 
fendants  by  plaintiffs'  amended  petition. 
Judgment  was  rendered  in  favor  of  the., 
plaintiffs  Ellen  Craigen  and  Odella  Carouth- 
ers  against  all  the  other  parties  to  the  svilt 
for  one-eighth  part  of  the  two-eighths'  inter-' 
est  of  said  land  inherited  by  Theophile, 
Broussard  and  Emlle  Broussard  and  for  a 
small  interest  of  a  portion  of  the  iand  in- 
herited by  Victorie  B.  Hebert,  and  that  the 
intervener  Alodie  Broussard  Le  Blanc  take 
nothing,  that  the  heirs  of  Azema  Broussard 
recover  one  third  of  one-eighth  interest  in 
said  land,  and  that  the  heirs  at  law  of 
Emlle  Broussard  and  Theophile  Broussard 
take  nothing,  and  that  the  heirs  at  law  of 
Emerente  Broussard  recover  In  an  undivided 
one-elgth  interest  in  the  land  and  in  favor 
of  the  defendant  B.  S.  Jackson  for  the  re- 
mainder of  said  land,  which  judgment  was 
affirmed  by  the  Court  of  Civil  Appeals  (161 
S.  W.  60),  except  as  to  the  Judgment  against 
the  heirs  of  Azema  Broussard,  which  was  re- 
versed and  Judgment  rendered  In  their  favor, 
and  the  plaintiffs  and  the  defendants  R.  S. 
Jackson,  the  heirs  of  Emile  and  of  Theophile 
Broussard,  bring  error.  Affirmed  in  part,  re- 
versed in  part,  and  remanded. 

Slain  eV  Hovrth,  of  Beaumont,  for  plaintiffs 
in  error  Ellen  Craigen  and  others. 

Thos.  J.  Baten  and  E.  E.  Easterllng,  both 
of  Beaumont,  for  other  plaintiffs  in  error. 

Lipscomb  &  Lipscomb,  of  Beaumont,  for 
defendants  in  error. 

MONTGOMERY,  P.  J.  This  suit  involves 
the  title  to  666  acres  of  land,  a  part  «f  the 
W.  H.  Smith  league  in  Jefferson  county.  All 
parties  to  this  suit  claim  through  P.  O. 
Broussard  as  a  common  source  of  title.    P. 
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O.  Broussard  owned  the  land  at  the  time  of 
his  death.  He  died  about  the  year  1876, 
leaving  surviving  him  three  sons,  Emlle 
Broussard,  Theophlle  Broussard,  and  Derneu- 
vllle  Broussard,  and  four  daughters,  Del- 
zende  Broussard,  Ezllda  Broussard,  Vlctorle 
Broussard,  and  Emerente  Broussard.  He 
also  left  surviving  him  four  grandchildren, 
the  offspring  of  his  deceased  daughter,  Axe- 
ma  Broussard. 

P.  O.  Broussard  died  intestate,  and  bis 
lands  passed  according  to  law  of  descent  in 
Texas.  It  appears  that  Derneuville  Brous- 
sard, in  addition  to  the  one-eighth  inherited 
by  him,  acquired  by  deed  from  his  sister, 
Delzende  Broussard  her  one-eighth,  and  from 
his  sister  Ezllda  Broussard  her  one-eighth, 
and  also  acquired  by  deed  one  thirty-second 
undivided  interest  from  one  of  the  f^ur  heirs 
of  his  deceased  sister,  Azema  Broussard. 

Derneuville  Broussard  prior  to  his  death 
Joined  by  all  of  his  children  sold  all  of  their 
interest  in  the  land  in  controversy  to  R.  S. 
Jackson. 

Derneuville  Broussard  married  a  widow 
having  two  children  by  a  former  husband. 
These  children  are  Ellen  Cralgen  and  Odella 
Carouthers,  whose  husband  Is  Edgar  Car- 
outhers. These  stepchildren  did  not  join  in 
the  conveyance  to  Jackson. 

This  suit  was  originally  brought  by  Ellen 
Cralgen  and  Odella  Carouthers,  joined  by  her 
husband,  against  R.  S.  Jackson,  to  recover 
the  land  In  controversy,  they  claiming  that 
the  land  was  community  property  of  their 
mother  and  Derneuville  Broussard,  and  that 
they  were  entitled  to  their  proportionate  part 
of  their  mother's  community  Interest  The 
petition,  however,  does  not  disclose  What  in- 
terest they  claim,  the  suit  being-  for  the  en- 
tire tract'  ■•■ 

Afterwards  the  heirs  of  Azema  Broussard, 
deceased,  the  heirs  of  Emlle  Broussard,  de- 
ceased, and  the  heirs  of  Theophile  Brous- 
sard, deceased,  intervened,  claiming  title  to 
the  respective  portions  of  said  land  inherited 
by  their  several  ancestors  from  P.  O.  Brous- 
sard. 

Ellen  Cralgen  and  Odella  Carouthers,  join- 
ed by  her  husband,  Edgar  Carouthers,  amend- 
ed their  petition,  and  made  all  of 'the  Inter- 
veners parties  defendant  and  the  several  in- 
terveners by  amendment  sought  a  Judgment 
against  the  plaintiffs  and  the  defendant 
Jackson  for  the  title  and  possession  of  the 
land. 

The  foregoing  Is  sufficient  as  to  the  general 
nature  of  the  suit  The  case  was  tried  by  the 
court,  a  jury  being  waived,  and  the  court 
rendered  Judgment  In  favor  of  the  plaintiffs 
Ellen  Cralgen  and  Odella  Carouthers  against 
all  the  otfeer  parties  to  the  suit  for  one- 
eighth  part  of  the  two-eighths  interest  In 
said  land  Inherited  by  Theophile  Broussard 
and  Emlle  Broussard,  and  for  a  small  Inter- 
est In  that  portion  of  said  land  inherited  by 


Vlctorle  B.  Hebert  (As  to  this  interest  of 
Vlctorle  Hebert  there-Is  no  complaint  that 
the  Judgment  was  improper.)  The  court  fur- 
ther rendered  judgment  that  the  Intervener 
Alodle  Broussard  Le  Blanc  take  nothing; 
that  the  heirs  of  Azema  Broussard  recover 
one-third  of  one-eighth  interest  In  said  land; 
that  the  heirs  at  law  of  Emlle  Broussard 
and  Theophile  Broussard  take  nothing,  and 
that  the  heirs  at  law  of  Emerente  Broussard 
recover  an  undivided  one-eighth  interest  in 
the  land,  and  as  to  the  remainder  of  said 
land  Judgment  was  rendered  in  favor  of  the 
defendant  Jackson. 

Jackson  attempted  to  appeal  from  the 
Judgment  of  the  trial  court,  but  his  appeal 
was  dismissed,  and  no  complaint  is  made  of 
this  action  of  the  Court  of  Civil  Appeals. 

The  Court  of  Civil  Appeals  (161  8.  W.  60) 
affirmed  the  judgment  of  the  trial  court  ex- 
cept as  to  the  judgment  rendered  against  the 
heirs  of  Azema  Broussard,  the  court  holding 
that  the  Interest  of  Celema  Broussard,  one  of 
said  heirs,  did  not  pass  by  a  certain  deed  un- 
der which  It  was  claimed  her  Interest  was 
conveyed,  and  that  the  heirs  of  Azema  Brous- 
sard were  entitled  to  recover  her  Interest; 
the,  said  Celema  Broussard  being  dead. 

The  court  granted  the  application  of  R.  8. 
Jackson,  of  Ellen  Cralgen,  and  Odella  Car- 
outhers and  of  the  heirs  of  Emlle  Broussard 
and  Theophile  Broussard  for  a  writ  of  error, 
and  the  whole  case  is  now  before  this  court 
All  other  necessary  facts  will  be  stated  in 
the  opinion. 

Opinion. 

The  facts  in  this  case  are  very  complicat- 
ed, but  the  questions  involved  are: 

First  Is  the  evidence  sufficient  to  au- 
thorize the  finding  by  the  trial  court  that 
Emlle  Broussard  and  Theophile  Broussard 
conveyed  their  Interest  in  the  land  to  Der- 
neuville Broussard? 

Second.  Did  the  deed  signed  by  the  heirs 
of  Emerente  Broussard,  but  in  which  their 
names  did  not  appear  as  grantors,  pass  their 
Interest  in  the  land? 

Third.  Did  the  purported  deed  of  Celema 
Broussard  pass  her  Interest  in  the  land? 

Fourth.  Was  the  land  purchased  by  Der- 
neuville Broussard  from  his  sisters  Delzende 
Broussard  and  Ezllda  Broussard  and  from 
the  heirs  of  his  sister  Azema  the  community 
propei  ty  of  Derneuville  BroAsard  and  Ida 
wife,  or  was  it  his  separate  property? 

[1]  There  was  no  conveyance  produced  on 
the  trial  from  either  Emlle  Broussard  or 
Theophlle  Broussard  to  Derneuville  Brous- 
sard or  to  any  other  person,  but  certain  evi- 
dence was  offered  which  the  court  found 
sufficient  to  authorize  the  presumption  that  . 
such  deeds  had  in  fact  been  executed.  The 
sufficiency  of  this  evidence  Is  the  first  and 
perhaps  the  most  Important  question  in  the 
case, 
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We  have  carefully  considered  the  entire 
record,  and  from  the  findings  of  fact  made 
by  the  trial  court  and  the  Court  of  Civil  Ap- 
peals, and  from  an  Independent  examination 
of  the  statement  of  facts  we  will  undertake 
to  state  the  facts  which  we  think  can  be 
properly  considered  in  determining  this  ques- 
tion. 

P.  O.  Broussard  died  about  the  year  1877 
in  the  state  of  Louisiana,  where  he  then  re- 
sided. He  owned  at  the  time  of  his  death  a 
considerable  estate  In  land  and  cattle  and 
other  property  In  that  state  situated  in  or 
about  Johnson's  bayou  in  the  southwest  cor- 
ner of  that  state.  He  died  Intestate.  He  left 
surviving  him  seven  children  whose  names  we 
have  already  stated  and  the  descendants  of 
a  daughter,  as  heretofore  stated.  At  the  time 
of  his  death  he  owned  two  tracts  of  land,  a 
part  of  the  Smith  League  in  Jefferson  county 
containing  approximately  1,000  acres.  One 
of  these  tracts  is  the  land  in  controversy. 

Theophlle  Broussard  died  in  December, 
1881,  leaving  as  heirs  some  of  the  interveners 
in  this  case,  and  Emlle  Broussard  died  in 
1904,  leaving  heirs  who  are  also  interveners. 

At  the  time  of  P.  O.  Broussard's  death  he 
was  the  owner  of  some  cattle  running  on  the 
range  In  Jefferson  county,  Tex.  Derneuvllle 
Broussard  at  the  time  of  his  father's  death 
lived  in  Texas,  and  resided  on  the  686-acre 
tract  of  land  In  controversy,  and  had  resided 
on  said  land  for  several  years  previous  to  bis 
father's  death.  He  continued  to  reside  on  the 
land  until  the  year  1907,  and  had  on  the 
land  a  small  house  and  about  20  acres  fenced 
and  under  cultivation.  The  remainder  of  the 
land  was  open  prairie  and  was  not  Inclosed. 
After  the  death  of  P.  O.  Broussard  bis  son, 
Emlle  Broussard,  principally  looked  after  the 
business  of  the  estate  in  Jefferson  county, 
Tex.  Under  his  direction  J.  Burrell,  an  old 
citizen  of  the  county,  for  several  years  aft- 
er the  death  of  P.  0.  .Broussard  and  up  to 
the  year  1881,  rendered  the  land  for  taxation 
in  the  name  of  P.  O.  Broussard,  and  paid  the' 
taxes  on  the  land  out  of  the  sale  of  stock 
belonging  to  the  estate  of  P.  O.  Broussard, 
rendering  an  account  of  the  balance  of  said 
sales  to  Emlle  Broussard.  About  the  year 
1891  Emlle  Broussard  and  Theophlle  Brous- 
sard were  together  in  Jefferson  county,  Tex., 
and  In  what  is  known  as  the  Hamshlre  settle- 
ment, where  Derneuvllle  Broussard,  J.  Bur- 
rell, and  L.  Hamshlre  lived.  Some  time 
about  this  period  Theophlle  Broussard  tried 
to  sell  his  interest  in  his  father's  estate  in 
Jefferson  county  to  L.  Hamshlre,  who  refus- 
ed to  buy.  Some  time  about  the  year  1881 
there  was  some  kind  of  adjustment  or  set- 
tlement between  the  brothers  Theophlle 
Broussard,  Emlle  Broussard,  and  Derneuvllle 
Broussard  as  to  some  part  of  the  estate  of 
their  father  In  Texas.  The  evidence  leaves 
It  In  doubt  as  to  exactly  what  matters  were 
settled,  but  Is  sufficient  to  show  that  at  that 
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time  some  disposition  or  division  was  made 
of  the  stock  and  personal  property.  There  is 
no  evidence  that  any  division  was  made  of 
the  land,  or  that  any  settlement  was  made 
with  reference  to  the  land.  The  evidence 
does  show  that  the  estate  of  P.  O.  Broussard 
in  Louisiana  was  administered  on,  and  that 
It  was  settled  and  divided  among  the  heirs, 
and  that  Derneuvllle  Broussard  got  his  por- 
tion of  his  father's  estate  in  Louisiana.  The 
administration  In  Louisiana  seems,  so  far 
as  the  evidence  shows,  to  have  taken  no  no- 
tice of  the  property  situated  in  Texas. 

That  after  about  1881  Emile  Broussard 
ceased  to  look  after  the  estate  in  Texas,  and 
that  about  the  year  1883  Derneuvllle  Brous- 
sard instructed  J.  Burrell  to  render  the  land 
for  taxes  In  his  name,  and  that  the  land  was 
so  rendered  for  taxes  In  his  name  and  the 
taxes  paid  by  him,  so  far  as  they  were  paid 
at  all,  from  the  year  1883  to  the  year  1907; 
after  the  lands  were  rendered  In  the  name  of 
Derneuvllle  Broussard,  J.  Burrell,  under  the 
Instruction  of  Derneuvllle  Broussard,  contin- 
ued to  pay  taxes  on  the  lands  out  of  the 
proceeds  from  the  sale  of  the  cattle  on  the" 
range,  which  cattle  were  then  claimed  by 
D.  Broussard,  and  that  he  accounted  to  D. 
Broussard  for  the  balance  of  the  proceeds 
of  such  cattle,  and  this  course  of  dealing  con- 
tinued for  many  years.  There  was  evidence 
that  some  time  about  the  year  1881  there 
was  a  rumor  in  the  neighborhood  that  Der- 
neuvllle Broussard  bad  brought  the  Interest 
of  Theophlle  Broussard,  and  that  he  had  also 
in  some  manner  acquired  the  interest  of 
Emlle  Broussard.  The  evidence  shows  that 
from  about  the  year  1881  Emile  Broussard 
did  no  act  showing  a  claim  of  title  or  owner- 
ship to  the  land  in  Texas  prior  to  his  death, 
which  occurred  in  the  year  1903,  and  that  his 
heirs  had  made  no  such  claim  until  this  suit 
was  filed.  Theophlle  Broussard  died  Decem- 
ber 16,  1881,  and  the  evidence  falls  to  show 
that  he  had  asserted  title  to  the  land  at  any 
time,  except  by  offering  to  sell  his  interest, 
as  above  stated,  and  that  his  heirs  after  his 
death  took  no  steps  with  reference  to  this 
land,  nor  made  any  active  claim  thereto  un- 
til this  suit  was  filed. 

Derneuvllle  Broussard  resided  on  the  land 
in  controversy  with  his  wife  until  about  the 
year  1803,  his  wife  dying  in  that  year.  Aft- 
er her  death  he  undertook  to  qualify  as  sur- 
vivor in  community  of  the  estate  of  himself 
and  his  deceased  wife,  and  caused  to  be.  pre- 
pared and  signed  an  Inventory,  purporting 
to  show  the  community  property  of  himself 
and  wife.  This  inventory,  so  far  as  material, 
was  as  follows: 

"Inventory  and  appraisement  of  property,  real 
and  personal,  belonging  to  D.  Broussard  and 
his  deceased  wife,  Mary  Bronssard.  Real  es- 
tate, 125  acres  of  the  W.  H.  Smith  league  valued 
at  $125.00." 
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This  Inventory  was  never  approved  or  filed, 
but  was  found  among  the  papers  In  the  pro- 
bate court,  and  was  shown  to  have  been  sign* 
ed  by  D.  Broussard. 

The  evidence  showed  that  Derneuville 
Broussard  was  married  some  time  prior  to 
1880,  the  exact  date  not  shown.  About  the 
year  1883  or  1894,  and  evidently  after  the 
death  of  his  wife,  Derneuville  BrouBsard  em- 
ployed an  attorney  to  make  a  search  of  the 
records  of  the  county  to  ascertain  if  he  could 
find  of  record  any  Instrument  from  any  of 
his  brothers  and  sisters  conveying  a  transfer 
of  their  shares  in  his  father's  estate  to  him. 
He  stated  that  he  had  purchased  some  such 
interest.  The  search  was  made,  and  no  such 
Instruments  were  found  registered  In  the 
county.  The  lower  court  finds  that  it  was 
a  part  of  the  family  history  that  Derneuville 
Broussard  had  acquired  some  of  the  interest 
of  his  brothers  or  sisters  in  the  early  80's 
but  we  find  no  satisfactory  evidence  of  such 
fact  in  the  record,  there  being  nothing  more 
than  testimony  that  there  were  rumors  to 
that  effect.  No  statement  by  Emlle  Brous- 
sard or  Theophile  Broussard  or  any  person 
claiming  under  them  to  that  effect  was  shown 
to  have  been  made,  and  there,  was  no  evi- 
dence that  they  or  their  heirs  ever  heard  of 
any  such  history.  On  the  contrary,  some  of 
the  Interveners  testified  that  no  such  sale 
had  occurred  so  far  as  they  ever  heard  or 
knew. 

The  Court  of  Civil  Appeals  found  that  aft- 
er the  death  of  Theophile  Broussard  in  1881 
and  of  Emlle  Broussard  In  1903  none  of  their 
heirs  ever  asserted  any  claim  or  disputed  the 
claim  set  up  by  Derneuville  Broussard.  This 
is  true  with  the  qualification  that  there  was 
no  evidence  that  either  Theophile  Broussard 
or  Emlle  Broussard  or  their  heirs  ever  heard 
or  knew  that  any  such  claim  had  been  set 
up.  One  of  the  daughters  of  Derneuville 
Broussard  testified  that  her  father  had 
bought  the  Interest  of  some  of  his  brothers 
and  sisters  prior  to  her  mother's  death,  but 
there  was  no  testimony  that  he  had  bought 
the  interest  of  either  Emlle  or  Theophile 
Broussard. 

The  evidence  we  think  tends  to  show  that 
the  Broussard  family  in  Louisiana  were  at 
least  In  reasonably  good  circumstances,  and 
shows  that  the  land  in  controversy  in  the 
year  1881  was  worth  only  about  60  cents  an 
acre.  It  further  shows  that  Derneuville 
Broussard  had  little  or  no  property  prior  to 
bis  marriage,  and  that  his  wife  had  a  few 
cattle,  and  that  he  during  his  father's  life- 
time had  resided  with  his  family  upon  the 
land  In  controversy,  and  that  after  his  fa- 
ther's death  he  continued  to  reside  thereon. 
No  question  arose  as  to  the  ownership  of  this 
land  until  after  the  death  of  Derneuville 
Broussard  and  hla  two  brothers,  Emlle  and 
Theophile. 


The  evidence  further  shows  that  in  the 
year  1894  Derneuville  Broussard  went  to  one 
Russell,  an  attorney  at  Beaumont,  and  stated 
that  the  land  (referring  to  the  land  In  con- 
troversy) belonged  to  some  of  his  kindred, 
but  that  he  had  seen  the  parties  In  Louisiana 
and  bad  paid  them  for  their  Interest  He 
then  mentioned  the  parties  whose  Interest  be 
had  acquired.  He  further  stated  that  he  bad 
bought  them  out  and  paid  them  before  that, 
and  that  he  wanted  to  take  a  deed  to  Louisi- 
ana and  get  them  to  sign  and  acknowledge 
It  He  gave  the  attorney  the  names  of  the 
parties  to  put  in  the  deed,  and  stated  that 
he  had  purchased  the  Interest  of  the  parties 
named  by  him.  He  directed  the  attorney  to 
recite  in  the  deed  the  consideration  aa  $60 
paid  to  each  of  the  grantors  severally.  Mils 
deed,  which  was  obtained  and  appears  In 
the  record,  was  signed  by  his  sisters  Ezilda 
and  Delzende  Broussard  and  by  various  heirs 
of  bis  deceased  sisters,  but  the  deed  as  pre- 
pared from,  the  names  furnished  by  him  did 
not  include  either  his  brother  Emlle,  he  be- 
ing then  living,  nor  did  It  include  the  names 
of  any  of  the  heirs  of  his  brother  Theophile 
Broussard.  Derneuville  Broussard  at  the 
time  said  deed  was  prepared,  although  he 
then  knew  that  there  was  no  deed  of  record 
from  his  brothers,  did  not  claim  to  the  at- 
torney that  he  had  acquired  the  Interest  of 
his  brothers,  nor  did  he  at  that  time  under- 
take to  obtain  a  deed  from  bis  brother  Emlle 
and  the  heirs  of  Theophile,  although  he  knew 
that  no  such  conveyance  was  of  record. 
.  The  evidence  further  shows  that  one  of  the 
sisters  of  Derneuville  Broussard  about  the 
year  1900  sold  her  Interest  In  the  land  to  one 
Gallier,  and  that  he  took  possession  of  about 
126  acres  of  the  land  and  fenced  It,  and  that 
his  right  to  the  land  was  recognised  by  Der- 
neuville Broussard.  In  the  year  1907  Der- 
neuville Broussard,  Joined  by  all  of  his  chil- 
dren, made  a  conveyance  to  the  defendant 
R.  S.  Jackson  of  their  Interest  in  the  land. 
This  deed  recited  a  consideration  of  $1332 
cash,  and  in  the  granting  clause  purported 
to  convey  "all  the  Inter  set  of  the  grantors  in 
these  certain  lands  situated  in  Jefferson 
county,  Texas,  described  in  a  deed  from 
Ezllda  Broussard  and  others  to  said  Derneu- 
ville Broussard  recorded  in  vol.  11,  page  510, 
of  the  deed  records  of  Jefferson  county,  Tex- 
as, being  part  of  the  league  of  land  granted 
to  William  H.  Smith,  and  being  666  acres, 
more  or  less."  The  evidence  tends  to  show 
that  at  the  time  of  this  sale  the  land  was 
worth  much  more  than  the  amount  paid. 
The  defendant  R.  S.  Jackson,  who  purchased 
the  land  from  Derneuville  Broussard,  taking 
the  deed  above  referred  to  in  the  year  1907, 
did  not  testify  in  person  on  the  trial.  It  ap- 
pears that  his  ex  parte  depositions  had  been 
taken  and  a  portion  of  these  depositions  were 
introduced  by  the  plaintiff.    In  that  portion 
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of  his  ex  parte  deposition  Introduced  he  stat- 
ed that  "he  had  required  no  affidavits  of  heir- 
ship at  the  time  of  the  purchase  and  that 
Derneuvllle  Sfeussard  informed  him  that  he 
had  lived  on*the  tract  for  several  years." 
No  explanation  Is  furnished  by  the  record 
as  to  why  the  defendant  Jackson  did  not  tes- 
tify on  the  trial.  He  certainly 'knew  wheth- 
er or  not  Derneuvllle  Broussard  when  he  ex- 
ecuted the'  deed  to  him  claimed  to  be  the 
owner  of  the  entire  tract  of  land,  or,  if  not, 
what  Interest  he  at  that  time  claimed  to  own. 
We  think  this  Important  In  view  of  the  fact 
that  the  price  paid  was  inadequate  if  Derneu- 
vllle Broussard  Intended  to  convey  to  Jack' 
son  and  Jackson  Intended  to  buy  the  entire 
tract  of  686  acres.' 

From  the  facts  above  recited  the  trial 
court  and  the  Court  of  Civil  Appeals  found 
that  Emlle  and  Theophlle  Broussard  had 
about  the  year  1881  conveyed  their  Interest 
in  the  land  to  Derneuvllle. 

[t]  We  have  found  no  case  in  this  state 
where  the  presumption  of  the  execution  of  a 
deed  from  one  tenant  in  common  to  another 
has  been  indulged.  Doubtless  a  case  might 
occur  in  which  such  presumption  would  be 
authorized.  The  existence  of  the  relation- 
Ship  of  tenants  in  common  robs  the  possession 
and  use  of  the  property  by  one  of  them  of 
an  probative  force  as  against  the  other  Joint 
owners.  The  possession  Is  lawful,  and  from 
It  alone  no  Inference  of  adverse  claim  arises, 
and  therefore  no  Inference  of  title  as  against 
the  other  Joint  owners. 

These  principles  have  been  announced  In 
numerous  cases  In  Texas  where  title  was  as- 
serted by  limitation  by  one  tenant  In  common 
as  against  the  other  tenants  in  common,  and 
It  is  equally  applicable  where  the  presump- 
tion of  a  deed  Is  sought  to  be  proved  by  such 
possession  and  use.  The  Supreme  Court  of 
West  Virginia,  In  a  case  involving  this  ques- 
tion, said: 

"There  can  be  no  adverse  claim  or  title,  un- 
less there  if  actual  ouster  and  notice  or  knowl- 
edge of  hostile  claim  brought  home  to  the  other 
party.  Mere  silent  possession  by  one,  no  mat- 
ter how  long  continued,  does  not  destroy  the 
'right  of  another,  unless  there  be  ouster,  or 
adverse  claim  with  notice  to  the  other  of  ad- 
verse claim.  Justice  v.  Lawson,  46  W.  Va. 
168,  88  8.  E.  102;  Cochran  v.  Cochran,  55  W. 
Va.  178,  46  S.  B.  024;  Cooley  v.  Porter,  22 
W.  Va.  121;  Boggess  v.  Meredith,  16  W.  Va.  1. 

"  'Where  the  possession  of  one  is  entirely  con- 
sistent with  title  in  another  it  cannot  give  rise 
to  a  presumption  of  a  conveyance  from  the  lat- 
ter.' 22  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.) 
1280. 

"Bicard  v.  Williams,  7  Wheat  69,  5  L.  Ed. 
598,  says  that  this  presumption  can  never  arise 
•where  all  the  circumstances  are  perfectly  con- 
sistent with  the  nonexistence  of  a  grant.'  As 
the  possession  of  one  joint  tenant  is  consistent 
with  that  of  another— is  in  fact  his  possession 
—the  law  raises  no  presumption  that  the  other 
has  conveyed 'his  title  to  the  one  in  possession.'*  | 


Logan  v.  Ward,  58  W.  Va.  876,  82  a  B.  401 

(5  L.  B.  A.  [N.  8.]  156). 

[I]  Under  this  and  other  authorities  which 
might  be  cited  the  evidence  fails  to  show 
that  Derneuvllle  Broussard's  possession  of 
any  part  of  the  land  was  ever  adverse  to  his 
brothers  who  owned  the  land  with  him  as 
tenants  in  common.  He  owned  an  Interest 
in  it,  had  occupied  It  prior  to  his  father's 
death,  and  afterwards  continued  to  occupy  It 
There  is  In  the  record  no  proof  that  his 
brothers  or  their  heirs  ever  had  any  knowl- 
edge or  notice  of  ah  adverse  claim  by  him. 
His  possession  as  one  of  the  tenants  in  com- 
mon and  the  payment  of  taxes  did  not  make 
his  claim  adverse,  In  the  absence  of  knowl- 
edge or  notice  to  the  other  Joint  owners.  The 
mere  fact  that  he  was  In  possession  as  owner 
and  may  have  claimed  the  land  would  pot 
of  itself  be  sufficient  to  show  that  he  was 
claiming  adversely  to  others  who  as  tenants 
in  common  were  also  owners  of  the  land. 
The  evidence  falls  to  show  that  he  ever  made 
an  unequivocal  statement  to  the  effect  that 
he  bad  purchased  his  brothers'  interest  al- 
though there  were  occasions  where,  if  such 
purchase  had  occurred,  he  would  naturally 
have  stated  that  he  had  acquired  such  inter- 
est. The  fact  that  he  had  the  title  investi- 
gated in  1894,  and  was  Informed  that  no  con- 
veyances appeared  of  record  from  any  of  his 
brothers  or  sisters,  and  that  he  then  claimed 
to  have  purchased  the  Interest  inherited  by 
some  of  his  sisters,  and  then  had  a  deed  pre- 
pared to  be  signed  by  them,  but  made  no 
claim  to  the  interest  of  his  brothers,  is  a 
strong  circumstance  tending  to  negative  any 
such  claim  by  him.  When  he  discovered  the 
condition  of  the  record,  If  in  fact  he  had  pur- 
chased his  brothers'  Interest  we  think  that 
he  would,  when  attempting  to  clear  up  his 
title,  have  then  made  some  effort  to  obtain 
from  his  brother  Emlle,  who  was  then  living, 
and  from  the  heirs  of  his  brother  Theophlle, 
some  kind  of  conveyance  or  acknowledgment 
of  his  title. 

When  Derneuvllle  Broussard  and  his  chil- 
dren sold  to  Jackson  and  made  a  deed  con- 
veying their  Interest  in  the  land  they  did  not 
so  far  as  the.  record  shows,  assert  title  or 
purport  to  convey  the  entire  tract  or  any 
specific  interest  therein,  but  only  their  inter- 
est in  It,  whatever  that  Interest  might  be. 
The  evidence  tends  to  show  that  this  land 
was  then  worth  about  $5  per  acre,  and  Jack- 
son only  paid  $1,832.  The  price  paid  tends  to 
show  that  Jackson  did  not  purchase,  and  that 
Derneuvllle  Broussard  and  his  children  did 
not  intend  to  convey,  the  entire  tract  of  land, 
but  an  interest  in  same  much  less  than  the 
whole. 

The  fact  that  Jackson  did  not  testify  as  to 
the  transaction  by  which  he  acquired  the 
land  and  the  negotiations  preceding  the 
purchase  and  as  to  what  interest  was  intend  • 
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ed  to  be  conveyed,  coupled  with  the  meager 
statement  from  his  ex  parte  deposition  that 
Derneuvllle  Broussard  told  him  that  he  had 
lived  on  the  land  for  a  number  of  years, 
leads  almost  irresistibly  to  the  conclusion 
that  Derneuvllle  Broussard  did  not  sell  or 
Intend  to  convey  the  entire  tract,  but  only 
such  Interest  as  appeared  from  the  record  to 
be  owned  by  him. 

As  the  execution  of  a  deed  or  deeds'  is 
sought  to  be  established  by  circumstantial 
evidence,  all  the  circumstances  must  be  con- 
sidered, and  they  must  at  least  render  It 
probable  that  such  deeds  were  executed. 

If  any  such  deeds  were  executed  or  If 
Derneuvllle  Broussard  had  In  any  manner 
acquired  the  title  of  his  brothers,  he  knew  It, 
and  we  would  naturally  expect  that  when  he 
discovered  that  he  had  no  record  title  and 
undertook  to  cure  the  defects  that  he  would 
have  procured,  or  attempted  to  procure,  from 
his  brother  Emile  Broussard,  who  was  living, 
a  confirmation  deed,  and  also  some  evidence 
of  title  from  the  heirs  of  his  brother  The- 
ophile. 

Again,  we  think  that  when  die  land  was 
purchased  by  Jackson  that  the  question  of 
title  and  the  extent  of  Derneuvllle  Brous- 
sard's  ownership  would  naturally  arise,  and 
we  would  reasonably  expect  thai:  at  that  time, 
if  in  fact  conveyances  had  been  made,  some 
effort  would  be  made  to  cure  the  defect  In 
title  apparent  of  record  by  procuring  convey- 
ances from  the  heirs  of  Emile  and  Theophlle 
Broussard. 

The  Inventory  made  by  Derneuvllle  Brous- 
sard after  the  death  of  his  wife  amounted  to 
•  a  statement  by  him  that  the  community  es- 
tate owned  125  acres  in  the  Smith  league. 
We  are  unable  to  see  how  It  can  be  construed 
as  the  assertion  that  the  community  owned 
250  acres,  but,  if  so  construed,  it  Is  clearly 
accounted  for  by  reason  of  the  fact  testified 
to  by  various  witnesses  that  he  claimed  to 
have  acquired  the  interest  Inherited  by  some 
of  his  sisters.  We  can  see  no-  reason  why 
this  Inventory  should  be  explained  on  the  the- 
ory that  he  had  acquired  the  interest  of  his 
brothers  which  he  never  claimed  to  have 
done,  rather  than  upon  the  theory  that  he 
bad  acquired  the  Interest  of  some  of  his  sis- 
ters which  he  had  claimed  to  have  done. 

[4]  The  rumors  referred  to  In  the  findings 
of  fact,  in  oar  opinion,  are  entitled  to  no 
weight  Neither  general  reputation  nor  ru- 
mor could  be  given  any  weight,  unless  the 
matter  was  of  such  general  notoriety  as  to 
raise  a  presumption  that  the  parties  sought 
to  be  affected  by  them  knew  of  such  rumor 
or  reputation. 

We  think  that,  considering  the  small  value 
of  the  land  and  the  pecuniary  condition  of 
Derneuvllle  Broussard,  as  disclosed  by  the 
record,  and  the  apparent  comfortable  circum- 
stances of  his  relatives,  that  Ids  possession 


and  limited  use  of  the  land  can  more  reason- 
ably be  attributed  to  the  indulgence  of  his 
kindred  than  to  the  presumption  of  a  deed. 

There  Is  not,  we  believe,  onejafngle  circum- 
stance disclosed  by  the  record  ffeat  cannot  be 
reasonably  explained  otherwise  than  by  the 
presumption  of  a  deed,  while  many  circum- 
stances appear  to  be  entirely  Inconsistent 
with  the  theory  that  Emile  and  Theophlle 
Broussard  had  conveyed  their  Interest  in 
this  land  to  Derneuvllle  Broussard. 

We  therefore  are  constrained  to  conclude 
that  there  is  no  evidence  in  this  record  au- 
thorizing a  finding  that  Derneuvllle  Brous- 
sard ever  acquired  the  Interest  of  big  broth- 
ers Emile  and  Theophlle  Broussard. 

[t]  The  second  question  is,  we  think,  set- 
tled by  the  decisions  of  the  Supreme  Court  of 
this  state.  The  deed  under  which  it  Is  claim- 
ed the  title  of  the  heirs  of  Emerente  Brous- 
sard passed  in  the  granting  clause  showed 
Emerente  Broussard  as  one  of  the  grantors. 
She  at  that  time  was  dead,  and  the  deed  was 
signed  and  acknowledged  by  various  persons 
shown  by  the  evidence  to  be  her  heirs.  The 
Court  of  Civil  Appeals  held  that  this  deed  did 
not  pass  the  title  of  the  heirs.  We  think 
this  conclusion  correct.  There  was  nothing 
in  the  deed  itself  to  Identify  the  parties  who 
signed  as  grantors,  or  to  identify  them  as  the 
heirs  of  Emerente  Broussard,  whose  name  ap- 
pears in  the  granting  clause.  This  relation- 
ship, and  the  intention  to  convey  as  heirs,  did 
not  appear  from  the  instrument,  but,  (f  at  all, 
from  parol  evidence.  Under  the  decisions  of 
this  state  we  think  the  deed  .did  not  pass  the 
Interest  Inherited  by  the  heirs.  Stone  r. 
Sledge,  87  Tex.  52,  26  S.  W.  1068,  47  Am.  St 
Rep.  65;  Agricultural  Bank  v.  Rice,  4  How. 
225,  11  I*  Ed.  W9. 

[I]  The  Court  of  Civil  Appeals  we  think 
properly  held  that  the  deed,  signed  "Celenia 
Broussard,  per  Sevenne.Le  Blanc,  Curator," 
did  not  pass  the  title  of  Celenia  Broussard. 
In  addition  to  the  facts  stated  by  the  Court 
of  Civil  Appeals  we  call  attention  to  the  fact 
that  the  acknowledgment  recites  that  "Cele- 
ma  Broussard,  by  Sevenne  Le  Blanc,  Cura- 
tor," appeared  before  the  notary  and  ac- 
knowledged the  execution  of  the  deed.  We* 
think  that  from  the  whole  Instrument  it  ap- 
pears that  same  was  executed,  not  by  Celema 
Broussard,  but  for  her  by  her  curator,  and 
In  the  absence  of  evidence  showing  the  au- 
thority of  the  curator  no  title  passed. 

[7]  The  only  other  question  Involves  a  con- 
troversy between  the  plaintiffs  Ellen  Oralgen 
and  Odella  Carouthers  and  the  defendant 
R  S.  Jackson.-  We  are  confronted  with  this 
situation:  There  was  proof  that  P.  O.  Brous- 
sard was  the  common  source,  and  that  Der- 
neuvllle Broussard  Inherited  one-eighth  of 
the  land,  and  had  acquired  certain  interest 
from  his  sisters  and  their  descendants.  Tfie 
plaintiffs  after  making  this  proof  offered  in 
evidence  the  deed  from  Derneuvllle  Broua- 
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sard  and  his  children  to  R.  S.  Jackson  for 
the  purpose  of  showing  common  source,  and 
for  no  other  purpose.  This  deed,  so  far  as 
the  record  shows, .  was  not  Introduced  by 
Jackson  for  the  purpose  of  showing  title. 

Article  7749  of  the  Revised  Statutes  pro- 
vides that  the  plaintiff  may  offer  In  evidence 
deeds  for  the  purpose  of  showing  common 
source  only,  and  that  such  deeds  shall  not  be 
evidence  of  title  In  the.  defendant  unless  of- 
fered In  evidence  by  him.  So  In  this  case 
the  defendant  Is  without  any  evidence  of  ti- 
tle whatever.  This  Is  a  statutory  rule,  and 
we  think  founded  on  good  reason.  We  do 
not  feel  authorized-  to  disregard,  it  The  plain- 
tiffs having  shown  that  they  have  an  undivid- 
ed interest  in  the  land,  however  small,  in  the 
state  of  this  record  were  entitled  to  recover 
*s  against  the  defendant  Jackson  'all  of  the 
land. 

This  condition  of  the  record  requires  a  re- 
versal of  the  judgment  as  between  the  plain* 
tiff  and  the  defendant  Jackson.  But  for  the 
fact  that  this  situation  is  perhaps  the  result 
of  an  oversight  either  In  the  introduction  of 
the  evidence  or  preparation  of  the  record,  we 
'would  be  disposed  to  here  render  Judgment 
for  the  plaintiff,  but  as  It  appears  from  the 
entire  record  that  Jackson  owns  an  interest 
in  the  land,  we  think  that  in  the  Interest  of 
Justice  the  cause  should  be  remanded  for  a 
new  trial  as  between  the.  plaintiffs  and  the 
defendant  Jackson. 

[I]  In  view  of  another  trial  between  the 
plaintiffs  .and  the  defendant,  we  will  say 
that  the  evidence  tends  strongly  to  show  that 
the  Interest  acquired  by  Derneuvllle  Brous- 
sard  under  the  deed  from  Delzende  Brous- 
sard  and  others,  executed  after  the  death  of 
Derneuvllle  Broussard's  wife,  was  In  fact 
contracted  for  before  the  death  of  the  wife, 
and  probably  paid  for  in  whole  or  In  part 
from  community,  funds.  If  it  should  be  so 
determined,  then  the  land  so  contracted  and 
paid  for  prior  to  the  death  of  Mrs.  Brous- 
sard  would  in  equity  be  community  proper- 
ty to  the  extent  that  community  funds  were 
used  in  its  purchase.  The  burden  of  proof 
to  show  the  community  Interest  and  its  ex- 
tent Is  upon  the  plaintiffs,  as  presumptively 
having  been  acquired  by  deed  after  the  death 
of  the  wife,  it  was  the  separate  property  of 
the  husband.  Johnson  v.  Newman,  43  Tex. 
640.  We  think  It  also  incumbent  on  the 
plaintiffs,  who  assert  an  equitable  title,  to 
show  that  Jackson  had  notice  of  the  equity 
of  the  plaintiffs  at  or  prior  to  the  time  of  its 
purchase. 

We  do  not  think  that  knowledge  on  the 
part  of  Jackson  that  Derneuvllle  Broussard 


had  been  married,  and  that  plaintiffs  were 
children  of  his  wife,  would  be  sufficient,  but 
that  in  some  way  notice  must  be  brought 
home  to  Jackson  that  the  lands  were  pur- 
chased and  paid  for  either  in  whole  or  in 
part  with  community  funds.  Pouncey  v. 
May,  76  Tex.  665. 

We  recommend  that  the  Judgment  of  the 
Court  of  Civil  Appeals  awarding  Alodie 
Broussard  Le  Blanc  a  judgment  against  the 
plaintiffs  and  against  the  defendants  and  all 
other  parties  to  the  suit  for  an  undivided 
one  forty-eighth  interest  in  the  land  be  af- 
firmed; that  the  Judgment  of  the  Court  of 
Civil  Appeals  awarding  Adam  Thibedeaux 
and  Aurella  Thibedeaux  a  Judgment  against 
the  plaintiffs  and  the  defendants  and  all  the 
other  parties  to  the  suit  for  one  forty-eighth 
undivided  interest  in  the  land  in  controver- 
sy be  affirmed;  that  the  judgment  of  the 
trial  court  and  the  Court  of  Civil  Appeals 
denying  the  heirs  of  Emile  and  Theophlle 
Broussard  any  recovery  be  reversed,'  and 
judgment  here  rendered  In  favor  of  said 
heirs  and  against  all  the  other  parties  to 
the  suit  for  an  undivided  one-fourth  interest 
in  the  land  In  controversy;  that  the  judg- 
ment of  the  trial  court  in  favor  of  the  heirs 
of  Emerente  Broussard  be  affirmed;  that 
the  judgment  rendered  by  the  trial  court 
and  by  the  Court  of  Civil  Appeals  in  favor 
of  the  plaintiffs  be  reversed;  and  that  the 
case  be  remanded  for  a  new  trial  between 
the  plaintiffs  Ellen  Cralgen  and  Odelia  Car- 
outhers,  joined  by  her  husband,  and  the  de- 
fendant Jackson;  that  all  the  Interveners  for 
whom  judgment  Is  hereinbefore  rendered  re- 
cover against  the  plaintiffs  and  the  defend- 
ant Jackson  all  cost,  and  that  as  between  the 
plaintiffs  and  the  defendant  Jackson  the 
plaintiffs  recover  all  costs  of  the  Court  of 
Civil  Appeals  and  the  Supreme  Court 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended by  the  Commission  is  adopted  and 
will  be  entered  as  the  Judgment  of  the  Su- 
preme Court  except  in  so  far  as  it  recom- 
mends that  judgment  be  here  rendered  in 
favor  of  the  heirs  of  Emile  and  Theophlle 
Broussard  against  all  parties  to  the  suit  for 
an  undivided  one-fourth  interest  in  the  land. 
The  Judgment  of  the  trial  court  and  of  the 
Court  of  Civil  Appeals  denying  these  heirs 
recovery  for  their  interest  will  be  reversed, 
but  Instead  of  judgment  being  rendered  in 
their  favor  for  such  Interest,  the  cause,  as  to 
their  right  of  recovery,  will  be  remanded  to 
the  District  Court.  We  approve  the  holding 
of  the  Commission  on  the  questions  dis- 
cussed. 
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(85  Tex.  Cr.  R.  108) 

GARDNER  r.    STATE.      (No.   6306.) 

(Court  of  Criminal  Appeals  of  Texas.    March 
26,  1919.) 

1.  Criminal  Law  «J=»670(1)— Insanity— Evi- 
dence. 

Evidence  of  accused's  insanity  held  to  re- 
quire reversal  of  conviction  of  assault  with  in- 
tent to  rape  a  female  under  IS  years  of  age. 

2.  Criminal  Law  <£=»1159(5)  —  Sanity— Ver- 
dict—Review. 

Where  the  testimony  of  many  witnesses 
that  defendant  is  insane  is  not  controverted,  a 
conviction  cannot  stand. 

Appeal  from  Criminal  District  Court, 
Dallas  County;    Root  B.  Seay,  Judge. 

Ed  Gardner  was  convicted  of  assault  with 
Intent  to  rape  a  female  under  15,  and  he  ap- 
peals.   Reversed  and  remanded. 

Oscar  H.  Calvert  and  La  Fayette  Fitzhugh, 
both  of  Dallas,  for  appellant 
B.  A.  Berry,  Asst  Atty.  Gen.,  for  the  State. 

LATTIMORE,  J.  This  is  the  second  ap- 
peal in  this  case.  See  Gardner  v.  State,  198 
S.  W.  312,  I*  R.  A.  1918B,  1144. 

Appellant  was  convicted  of  assault  with  In- 
tent to  rape  a  female  under  the  age  of  IS 
years,  and  his  punishment  fixed  at  two  years' 
confinement  In  the  penitentiary. 

Complaint  Is  made  of  the  insufficiency  of 
the  indictment;  It  being  claimed  by  appel- 
lant that  such  Indictment  combined  In  one 
count  the  two  offenses  of  assault  with  Intent 
to  rape  and  an  attempted  rape.  Indictments 
almost  identical  in  form  have  been  before 
this  court  and  held  good.  Taylor  v.  State, 
44  Tex.  Cr.  R  153,  69  S.  W.  149. 

[1, 2]  We  have  examined  this  record  care- 
fully, in  view  of  the  admission  in  the  brief  of 
the  state,  filed  by  the  able  Assistant  Attorney 
General,  that  there  Is  reversible  error  in  that 
a  large  number  of  witnesses  testified  to  the 
Insanity  of  the  appellant,  and  that  no  wit- 
nesses were  placed  upon  the  stand  by  the 
state  to  controvert  this  issue.  This  admis- 
sion is  made  on  the  authority  of  the  Kleman 
Case,  206  S.  W.  618,  recently  decided.  It 
appears  from  the  evidence  that  the  appellant 
was  a  man  72  years  of  age,  and  he  Is  shown 
by  all  of  the  witnesses  to  have  been  a  man  of 
the  highest  standing  and  character  all  of  his 
life  until  a  few  years  prior  to  the  filing  of  this 
case,  when  falling  health  and  advancing  age 
caused  his  mental  decay  to  such  an  extent  as 
to  Induce  numerous  witnesses  to  testify  that 
they  believed  him  Insane. 

The  alleged  assaulted  party  Is  a  girl  only 
7  years  of  age,  and  the  facts  testified  to  by 
the  eyewitnesses  show  that  the  assault  occur- 
red In  the  blazing  noon,  on  the  third  step  from 
the  bottom  of  an  open  stairway  on  the  out- 


side of  a  brick  hotel,  having  a  vacant  lot  next 
It;  that  this  was  In  full  view  of  street  cars, 
jitneys,  passers-by,  and  the  persons  in  nearby 
buildings;  that  men  were  at  work  at  the 
foot  of  said  stairs,  and  a  man  at  work  lost 
behind  the  stairs;  and  that  the  two  eyewit- 
nesses who  located  themselves  Just  across 
the  alley  and  In  plain  view  watched  the  ap- 
pellant with  the  child  upon  his  lap  for  a 
length  of  time  extending  over  10  to  20  min- 
utes, and  made  no  outcry  or  movement  to  in- 
terfere or  attempt  to  restrain  what  was  being 
done.  The  entire  testimony  appears  so  un- 
reasonable and  the  testimony  of  these  eyewit- 
nesses as  outlined  above  tend  so  strongly  to 
corroborate  the  testimony  as  to  appellant's 
Insanity  that  the  court  Is  Inclined  to  agree 
with  the  Assistant  Attorney  General. 

The  Judgment  of  the  lower  court  is  revers- 
ed, and  the  cause  remanded. 


<85  Tex.  Cr.  R.  109) 
LANDERS  v.  STATE.     (No.  6254.) 

(Court  of  Criminal  Appeals  of  Texas.    March 
26,  1919.) 

1.  Intoxicating  Liquors  «=»286(11)— Pbose- 
cution  fob  Illegal  Sale— Evidence— Suf- 
ficiency. 

In  a  prosecution  for  violating  the  local  op- 
tion law  by  gelling  whisky,  evidence  held  suf- 
ficient to  justify  a  finding  of  a  sale. 

2.  Intoxicating  Liquors  $s»134  —  Intoxi- 
cating Quality— Whisky. 

Whisky  Is  per  se  an  intoxicating  liquor. 

8.  Criminal  Law  <a=»681— Violation  of  Lo- 
cal Option  Law— Waives  of  Pboof— Crim- 
inative Facts. 
In  a  prosecution  for  violating  the  local  op- 
tion law,  It  was  competent  for  defendant's  at- 
torney to  waive  proof  of  records  showing  that 
the  local  option  law  was'  in  effect;    such  fact 
not  being  a  criminative  fact. 

Appeal  from  Madison  County  Court;  T. 
J.  Ford,  Judge. 

J.  R.  Landers  was  convicted  of  violating 
the  local  option '  prohibition  law,  and  he 
appeals.    Affirmed. 

E.  A.  Berry,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  The  appellant  appeals  from 
a  judgment  assessing  a  fine  of  $26  and  a  jail 
penalty  of  20  days  in  jail  for  violating  the 
local  option  prohibition  law. 

In  his  motion  for  a  new  trial  he  complains 
that  the  evidence  is  insufficient  His  con- 
tention is  that  it  was  not  proved  that  the 
liquor  was  intoxicating,  and  there  was  no 
legal  proof  that  prohibition  was  In  effect 
and  that  a  sale  was  not  established. 
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-  [1,  2]  The  prosecuting  witness  owed  ap- 
pellant $1,  and  went  to  his  place  of  business 
and  paid  him  75  cents,  and  asked  if  he 
had  any  whisky.  Appellant  replied,  "Yes,  I 
have  some  stuff."  The  witness  asked,  the 
price  of  a  quart,  and  appellant  stated,  "$3.- 
50."  Witness  said  that  he  would  take  some, 
but  had  no  money.  The  accused  said,  "If 
you  want  it,  take  it ;  I  can't  drink  the  stuff," 
and  asked  how  much  he  wanted.  Witness 
said,  "A  quart,"  and  the  accused ,  delivered 
him  two  pint  bottles.  The  witness  was  ac- 
costed by  an  officer  when  he  had  possession 
of  the  liquor,  and  it  was  taken  to  the  county 
attorney.  Witness  dropped  a  bottle  on  the 
floor,  and  the  county  attorney  stuck  a  match 
to  it  and  tried  to  burn  it,  but  it  would  not 
burn.  The  officer  was  asked  if  he  got  any 
whisky  off  of  witness,  and  replied,  "Yes," 
that  be  got  two  pint  bottles;  that  he  had 
kept  one  of  them  and  put  It  in  the  safe  of 
one  Norwood,  but,  on  showing  that  Nor- 
wood had  access  to  the  safe,  the  court  sus- 
tained objection  to  the  introduction  of  the 
bottle  and  its  contents.  This  evidence,  while 
not  as  specific  as  it  might  be,  detailed  suf- 
ficient circumstances,  we  think,  to  Justify 
the  conclusion,  reached  by  the  jury,  that 
there  was  a  sale  of  whisky  by  appellant 
Whisky  is,  per  se,  an  intoxicating  liquor. 

Touching  the  proof  that  prohibition  was 
in  effect,  the  record  shows  that  after  the 
trial  begun  the  county  attorney  asked  the  de- 
fendant's attorney  if  he  would  waive  prov- 
ing the  records,  and,  receiving  an  affirmative 
reply,  the  county  attorney  asked  if  he  would 
admit  that  prohibition  was  in  effect  in  Mad- 
ison county,  to  which  the  attorney  replied, 
"Yes."  This  conversation  took  place  in  the 
presence  of  the  jury.  The  case  of  Starnes 
r.  State,  52  Tex.  Gr.  R.  408,  107  S.  W.  551, 
la  one  presenting  a  similar  question.  The 
defendant's  attorney  was  there  asked  if  he 
would  agree  that  prohibition  was  in  effect, 
which  he  declined  to  do,  but  stated  he  would 
waive  reading  the  records  and  regard  them 
as  read,  reserving  an  exception,  however,  to 
that  part  of  one  of  the  records  which  would 
recite  the  order  of  the  county  judge  desig- 
nating the  newspaper  In  which  the  result 
was  published.  Mo  evidence  was  introduced, 
further  than  this  agreement  showing  that 
prohibition  was  in  force.  The  court  refused 
to  instruct  the  jury  that  It  jvas  not  proved, 
and  this  ruling  of  the  court  was  sustained  on 
appeal. 

[S]  We  observe  no  substantial  distinction 
between  the  facts  on  this  Issue  in  the  case 
reported  and  the  instant  case,  and  we  have 
been  referred  to  no  authority  calling  in  ques- 
tion the  correctness  of  the  ruling  made.  It 
is  not  uncommon  that  counsel  for  one  ac- 
cused of  crime  may,  by  failing  to  object  to 
oral  testimony  to  the  contents  of  a  written 
instrument  at  the  time  of  its  admission  in 
evidence,  waive  the  proof  by  the  best  evi- 


dence. Morton  ▼.  8tate,  37  Tex.  Cr.  R.  138, 
38  S.  W.  1019,  where  the  result  of  a  local 
option  election  was  proved  without  objection 
by  verbal  testimony,  furnishes  an  example 
of  this  practice.  This  court,  in  Eoff  v.  State, 
75  Tex.  Cr.  R.  244,  170  S.  W.  707,  held  that 
an  agreement  made  by  the  attorney  for  the 
appellant,  to  the  effect  that  the  sale  of  In- 
toxicating liquors  was  prohibited  under  the 
local  option  law,  was  binding  upon  the  ac- 
cused; he  being  present  at  the  time  and 
making  no  objection,  though  not  specifically 
consulted.  A  similar  ruling  with  reference 
to  an  agreement  touching  another  matter 
was  made  In  Sutton  v.  State,  76  Tex.  Gr. 
R.  70,  172  S.  W.  701,  and  in  Sullivan  v. 
State,  204  91  W.  1170,  the  matter  again  arose, 
and  Presiding  Judge  Davidson  expressed  the 
views  of  the  court  in  the  following  language: 

"There  U  an  agreement  set  out  In  quotations 
in  the  record  to  the  effect  that  the  felony  local 
option  law  was  In  force  in  Grayson  county,  and 
had  been  since  1910,  up  to  the  present  time. 
There  was  no  objection  urged  to  this  testimony 
at  the  time  it  was  offered.  Had  an  objection 
been  made,  the  court  would  have  sustained  it 
We  are  of  opinion,  under  the  authorities,  as  the 
matter  is  presented,  it  does  not  constitute  re- 
versible error.  While  counsel  cannot  agree  to 
waive  the  introduction  of  criminative  facts,  the 
defendant  may,  if  the  waiver  is  warranted  by 
law;  but  the  fact  that  local  option  was  in  ef- 
fect would  not  be  considered  as  a  criminative 
fact,  and  in  the  absence  at  objection  we  are  of 
opinion  this  was  not  error." 

We  think  this  Is  a  correct  disposition  of 
the  point  adverse  to  appellant's  contention. 

Finding  no  errors  In  the  record,  the  Judg- 
ment is  affirmed. 


(86  Tex.  Cr.  R.  121) 
FRBAD  v.  STATE.    (No.  5122.) 

(Court  of  Criminal  Appeals  of  Texas.     March 
26,  1919.) 

1.  Homicide  <8=»124— Defense  or  Property. 

Where  evidence  tended  to  show  a  homicide, 
justified  under  Pen.  Code  1911,  art  1106,  as 
committed  on  a  person  taking  the  slayer's  prop- 
erty at  night  while  at  place  of  taking,  the  quali- 
fication of  an  instruction  thereon  by  stating 
that  if  defendant  killed  deceased  in  pursuance 
of  a  previously  formed  design,  and  not  to  pre- 
vent theft  of  his  corn,  the  killing  would  not  be 
justified,  was  erroneous.  ' 

2.  Homioide  4J=»303— Defense  or  Property 

— INSTRUCTION— FORMER  ACTS  OF  DECEASED. 

Where  facts  tended  to  show  a  killing,  justi- 
fied under  Pen.  Code  1011,  art  1105,  as  commit- 
ted upon  deceased  while  he  was  taking  defend- 
ant's property  at  night  while  at  place  of  taking, 
an  instruction  that  former  thefts  by  deceased 
would  not  justify  the  homicide  was  erroneous, 
where  there  was  no  contention  that  defendant's 
arrest  and  shooting  of  deceased  was  for  past 
thefts,  as  his  act  would  be  attributed  to  the 
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theft  at  time  of  the  killing  rather  than  to  for- 
mer theft*. 

8.  Homicide  «J=»298— Instruction— Abbest— 
Authority. 
Where  defendant,  aa  authorised  by  Code  Or. 
Proc.  1911,  arts.  290-263,  arrested  deceased 
while  committing  a  felony  or  breach  of  the 
peace,  such  as  theft  In  defendant's  presence,  and 
attempted  to  hold  him  until  he  could  bring  offi- 
cers, and  where  deceased  had  his  wife  bring  a 
gun,  the  court  should  bare  charged  as  to  de- 
fendant's authority  to  make  the  arrest  under  the 
facta. 

4.  Homicide  «3=>111,  800(1}— Sklf-Dhtbnot— 
Instbuction. 

Defendant,  who  discovered  deceased  in  his 
corncrib  stealing  corn,  and  who  attempted  to 
arrest  him,  as  authorised  by  Code  Cr.  Proc. 
1011,  arts.  259-263,  when  deceased's  wife,  at 
his  request,  came  with  a  shotgun,  had  right  to 
prevent  deceased  from  securing  it  and  using  it, 
and  court  should  have  so  charged. 

5.  Homicide  «J=»145,  286(1)— Intent  to  Km, 
— Presumption. 

Where  defendant  had  discovered  deceased  fat 
Us  corncrib  at  night,  and  had  undertaken  to 
arrest  and  hold  him  for  the  officers,  the  court 
should  have  charged  that,  if  deceased  was  about 
to  secure  a  gun  from  his  wife,  the  presumption 
would  be  that  he  intended  to  kill  defendant  or 
to  inflict  serious  bodily  injury. 

6.  Homicide  «£=>198— Defense  or  Pbopebty— 
Evidence.  § 

In  prosecution  for  murder  growing  out  of 
defendant's  discovery  of  deceased  in  bis  corn- 
crib at  night,  defendant  might  show  that  de- 
ceased did  not  have  sufficient  corn  to  have  fed 
his  stock  for  the  time  shown,  and  keep  it  in 
condition  shown,  and  have  remaining  the  amount 
shown,  as  it  would  tend  to  show  that  deceased 
was  stealing  defendant's 'corn,  when  caught  by 
defendant. 

7.  Witnesses  «=>407  —  Impeachment  —  Reit- 
eration bt  Impeached  Witness. 

In  a  trial  for  murder,  where  during  testi- 
mony of  widow  of  deceased  several  predicates 
were  laid  for  her  impeachment,  and  she  was  im- 
peached thereon,  it  was  error  to  permit  her  to 
be  again  placed  upon  the  stand  by  the  state,  and 
to  allow  her  to  then  reiterate  her  former  testi- 
mony, as  after  impeachment  on  proper  predi- 
cate the  matter  should  rest 

Appeal  from  District  Court,  Navarro  Coun- 
ty; H.  B.  Da  visa,  Judge. 

Jesse   Fread   was   convicted   of   murder, 
and  be  appeals.    Reversed  and  remanded. 
See,  also,  204  S.  W.  113. 

Hawkins  Scarborough  and  Richard  Mays, 
both  of  Corsicana,  for  appellant 

E  A.  Berry,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  murder;  Ms  punishment  being  as- 
sessed at  five  years  In  the  penitentiary. 


He  shot  and  killed  Hal  Phillips.  Deceas- 
ed married  toe  widow  of  appellant's  de- 
ceased brother  about  three  months  after  his 
death,  and  had  been  married  four  or  five 
months-  at  the  time  of  the  homicide.  Trouble 
arose  between  deceased  and  appellant.  On 
one  occasion  a  personal  difficulty  ensued. 
This  resulted  in  the  discomfiture  of  appel- 
lant in  the  fight  These  troubles  grew  main- 
ly out  of  the  fact  that  deceased  was  ap- 
propriating the  corn  belonging  to  appellant 
Appellant  complained  to  the  officers,  who 
advised  him  to  watch  his  corncrib,  and  take 
some  one  with  him.  In  accordance  with 
these  directions,  he,  on  the  night  of  the 
homicide,  took  his  brother  and  went  to  the 
crib.  They  secreted  themselves  In  appel- 
lant's part  of  the  crib;  the  house  being  di- 
vided by  a  partition  wall  separating  appel- 
lant's part  of  the  structure  from  that  used 
by  deceased  These  rooms  were  used  for 
storing  corn.  Late '  at  night  and  towards 
the  early  morning  the  deceased  came  from 
his  house,  about  100  yards  away,  entered 
his  portion  of  the  crib,  and  thence  over  the 
partition  wall  into  the  end  of  the  crib  where 
appellant's  corn  was  stored.  While  deceased 
was  securing  appellant's  corn,  he  challenged 
and  held  deceased  in  custody,  sending  his 
brother  to  phone  the  officers  to  come.  Im- 
mediately after  his  departure  deceased  un- 
dertook to  leave  the  crib.  As  he  was  get- 
ting out  of  the  house,  or  just  on  the  out- 
side, he  was  shot  by  appellant  At  the  time 
deceased  was  arrested  by  appellant  and 
before  emerging  from  the  crib  he  called  to 
his  wife  to  bring  his  gun.  She  brought  It 
It  was  a  double-barrel  shotgun;  both  bar- 
rels being  loaded.  Appellant  was  undertak- 
ing to  hold  the  deceased  under  arrest,  and 
both,  it  seems,  got  outside  of  the  house. 
When  the  wife  reached  her  husband  with 
the  gun,  or  within  a  few  feet  of  him,  over 
protest  she  kept  approaching,  whereupon  ap- 
pellant shot.  In  a  struggle  between  deceas- 
ed's wife  and  appellant,  he  succeeded  in 
getting  the  gun.  There  is  evidence  that  de- 
ceased had  been  taking  and  using  defend- 
ant's corn  for  some  time,  feeding  his  hogs 
and  mules.  There  seems  to  be  no  particular 
issue  as  to  the  fact  that  deceased  was  using 
appellant's  corn,  which  was  discoverable 
from  the  fact ,  that  deceased's  corn  was 
white,  whereas  appellant's  was  what  they 
called  "strawberry  color."  Corn  of  the  kind 
that  appellant  raised  was  found  In  the 
trough  out  at  the  place  where  deceased  fed 
his  stock.  The  deceased's  crop  amounted  to 
about  35  bushels,  and  he  had  been  feeding 
his  stock  for  some  months.  His  corn  bad 
not  diminished  in  proportion  to  the  amount 
of  corn  he  is  supposed  to  have  used.  With- 
out further  detailing  the  facts,  this  is  a 
sufficient  statement  to  bring  in  review  some 
of  the  questions  presented  for  revision. 
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[1]  Homicide,  under  article  1105,  Fen. 
Code,  la  justified  where  it  la  committed  up- 
on the  person  who  takes  the  property  of 
the  slayer  at  night  while  at  the  place  of  the 
taking,  or  within  gunshot  range  of  said 
place.  This  is  made  Justifiable  homicide 
upon  the  theory  of  sel&defense,  and  la  stat- 
utory. Where  the  facts  bring  It  within  the 
purview  of  this  statute,  the  slayer  is  not 
criminally  liable.  See  Branch's  Ann.  Pen. 
Code,  art  1105,  and  authorities  cited  under 
this  statute. 

Exceptions  to  the  charge  were  timely  urg- 
ed, and  requested  instructions  asked,  but 
refused,  covering  some  of  the  phases  of  the 
case.  The  court  in  a  general  way  charged 
the  statute,  but  he  qualified  It  by  instruct- 
ing the  Jury  that,  if  defendant  killed  de- 
ceased In  pursuance  of  and  in  execution  of 
a  previously  formed  design  to  kill,  and  not 
to  prevent  the  theft  of  the  com  then  being 
committed,  such  killing  would  not  be  Justi- 
fied, though  done  In  the  nighttime  and  while 
deceased  was  stealing  defendant's  corn.  This 
charge  should  not  have  been  given.  If  de- 
ceased was  stealing  the  corn,  or  attempting 
to  do  so,  appellant  was  Justified  In  the  kill- 
ing. '  The  law  under  such  circumstances 
Justifies  the  homicide,  and  it  is  not  a  ques- 
tion of  previous  ill  will,  but  one  of  legal 
right  or  justification.  The  law  of  self-de- 
fense is  not  to  be  abridged  by  such  ill  will, 
where  deceased  places  himself  outside  the 
law  and  becomes  the  wrongdoer.  Malice 
may  exist  in  the  mind  of  the  slayer,  but  it 
does  not  debar  him  the  right  of  self-defense, 
If  the  causes  exist  whlcb  bring  him  within 
the  terms  of  the  law  of  self-defense.  He 
may  desire  to  slay,  but  If  the  deceased  at- 
tacks wrongfully,  and  so  as  to  bring  about 
the  act  of  defendant  In  self-defense,  he  is 
entitled  to  legal  protection  for  the  homicide; 
and  this  is  'true,  generally  speaking,  wheth- 
er it  Is  done  under  this  or  any  statute  with 
reference  to  self-defense  which  Justifies  or 
exonerates  from  criminality.  This  under- 
lying proposition  pervades  all  of  our  laws 
and  Jurisprudence  with  reference  to  self-de- 
fense. The  statute  relieves  the  slayer  of 
criminal  responsibility  when  he  slays  him 
who  at  night  steals  his  property,  and  is  at 
the  place  of  the  theft,  or  within  gunshot 
range  of  it  It  does,  not  require  that  he  be 
free  of  111  will  In  order  to  Justify  such  act 
under  the  statute.  In  such  event  the  de- 
ceased places  himself  outside  the  law  as 
much  as  If  he  was  making  an  unlawful  at- 
tack threatening  the  life  of  the  slayer.  The 
slayer  under  such  circumstances  is  within 
the  law,  and  protected  by  It 

[2]  In  this  connection  the  court  also  charg- 
ed that  former  thefts  by  deceased  would  not 
justify  the  homicide.  This  rather  empha- 
sizes the  error  in  the  charge  already  men- 
tioned. It  had  the  effect,  or  could  legally 
impress   the  Jury  with  the  idea  that  the 


killing  may  have  occurred  because  deceased 
had  been  stealing  appellant's  corn  prior  to 
the  time  of  the  homicide,  and  not  on  the  oc- 
casion of  the  killing,  and  for  this  reason  he 
fired  the  fatal  shot  If  deceased  was  not 
taking,  or  attempting  to  take,  appellant's 
property  at  the  tune  of  the  killing,  appellant 
was  not  justified,  and  could  not  avail  him- 
self of  self-defense.  If  he  was  within  the 
terms  of  the  statute,  it  would  not  matter 
as  to  the  condition  of  his  mind  or  purpose 
from  the  former  thefts.  His  right  to  act 
would  be  based  upon  circumstances  upon 
which  he  did  act  The  Idea  underlies  the 
court's  charge  that  previous  malice  would 
defeat  self-defense,  though  he  shot  deceased 
In  self-defense.  Deceased  was  under  arrest 
and  was  seeking  to  relieve  himself  by  call- 
ing for  his  gun.  There  was  no  contention 
that  the  arrest  was  for  past  thefts.  It  was 
for  the  present  theft.  It  la  well  settled  • 
that,  as  between  prior  causes  and  that  oc- 
curring at  the  time  of  the  difficulty,  the  lat- 
ter will  be  looked  to  rather  than  the  former. 
Former  thefts,  It  Is  true,  became  a  part 
of  the  case,  as  shown  by  appellant's  com- 
plaint to  the  officers  and  his  presence  in  the 
corncrib  at  the  time  of  the  trouble.  It  was 
the  inducing  cause  for  his  presence  In  his 
crib.  The  former  thefts,  however,  would 
not  deprive  htm  of  acting  as  be  did  at  the 
time  he  did  act  In  regard  to  the  then  occur- 
ring theft  His  act  would  be  attributed  to 
the  theft  at  the  time  of  the  killing,  rather 
than  to  former  thefts.  The  court  should  not 
have  charged  the  Jury  with  reference  to 
former  thefts  as  a  basis  for  motive  or  mal- 
ice. It  was  a  charge,  also,  on  the  weight 
of  the  evidence.  If  a  charge  was  thought 
necessary  to  be  given  in  this  connection,  the 
jury  should  have  been  charged  that  they 
should  look  to  the  present  cause,  and  not 
those  which  had  previously  occurred. 

[S]  Exception  was  reserved  to  the  charge 
because  of  its  failure  to  Instruct  the  jury 
with  reference  to  appellant's  right  to  arrest 
deceased  under  the  circumstances  mention- 
ed. The  court  did  not  so  charge.  Appel- 
lant requested  a  special  instruction  to  this 
effect  but  It  was  refused.  Appellant  c6n- 
tends  that  this  error  is  magnified  by  reason 
of  the  fact  that  the  state  contended  in  ar- 
gument before  the  jury  that  appellant'  was 
the  wrongdoer  in  having  deceased  Illegally 
under  arrest ;  that  he  had  no  legal  authority 
to  arrest  him.  Appellant  had  the  right  to 
make  the  arrest  This  is  authorized  by 
statute.  See  articles  259-263,  Code  Cr.  Proc.  « 
Under  the  terms  of  those  statutes  a  citizen 
may  arrest  where  there  is  a  felony  or  breach 
of  the  peace  being  committed  In  his  presence. 
To  this  end  he  la  clothed  with  the  same  au- 
thority as  is  an  officer  to  make  such  arrest. 
Alford  v.  State,  8  Tex.  App.  545.  We  are  of 
opinion  that  the  court  should  have  given 
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the  charge  with  reference  to  the  authority  of 
appellant  to  make  the  arrest  under  the 
facts.  If  appellant  had  no  authority  to 
make  the  arrest,  the  arrest  was  illegal,  and 
the  deceased  was  restrained  of  his  liberty 
in  violation  of  law.  If  he  bad  the  right  to 
arrest,  the  deceased  was  legally  held.  Ap- 
pellant was  trying  to  hold  him  until  he 
could  bring  the  officers,  and  had  sent  bis 
brother  for  the  purpose  of  securing  their 
presence.  The  deceased  called  for  his  shot- 
gun. Bis  wife  had  brought  it,  and  was 
within  a  few  feet  of  him.  This  would  fur- 
ther place  deceased  in  the  wrong. 

[4,  6]  Another  question  is  suggested  from 
the  standpoint  of  self-defense.  Appellant 
had  the  right,  when  the  wife  came  with  the 
shotgun,  to  prevent  the- deceased  from  se- 
curing and  using  it  He  had  had  a  previous 
difficulty  with  deceased,  In  which  he  had 
'  been  beaten  by  deceased  with  brass  knucks. 
His  wife  was  within  a  few  feet  of  him  with 
the  shotgun,  brought  by  his  command,  with 
the  evident  purpose  of  using  it.  The  court 
charged  in  a  general  way  with  reference  to 
the  law  of  self-defense  as  to  this  phase  of 
the  case,  as  he  did  on  threats.  The  issue  of 
threats  was  raised  by  the  testimony.  Upon 
another  trial  the  court  should  be  more  spe- 
cific with  reference  to  the  charge  on  self- 
defense  from  this  viewpoint  The  court 
should  also  charge,  as  contended  by  appel- 
lant, that,  if  deceased  was  about  to  secure 
the  gun,  the  presumption  would  be  that  he 
intended  to  kill  or  Inflict  upon  appellant 
serious  bodily  injury.  These  matters  are 
treated  in  a  general  way,  without  specific- 
ally discussing  each  question  suggested  for 
revision  by  the  exceptions  to  the  charge  and 
special  requested  instructions  refused.  The 
court  will  understand  upon  what  theory  this 
case  should  be  tried  upon  these  issues. 

[I]  A  bill  of  exceptions  was  reserved  to 
the  refusal  of  the  court  to  permit  defendant 
to  prove: 

"That  the  deceased  had  two  hogs  and  a  pair 
of  mules,  and  that  they  were  fat  and  in  good 
condition  at  and  for  some  time  prior  to  the 
killing.  That  after  deceased  married  the  widow 
of  his  [appellant's]  deceased  brother,  they  gath- 
ered and  housed  from  Mrs.  Fread's  crop,  during 
the  year  1915,  not  exceeding  35  bushels.  That 
during  the  fall  of  1915,  and  after  said  corn  had 
matured,  the  deceased  fed  out  of  said  corn  said 
hogs  and  mules,  and  at  the  time  of  the  killing 
bad  on  hand  as  much  as  10  bushels." 

The  court  qualifies  this  by  stating  that  a 
perusal  of  appellant's  testimony  discloses 
that  he  testified  to  the  number  of  hogs  and 
number  of  mules  owned  by  deceased,  Phil- 
lips, and  bis  wife.  Upon  another  trial,  if 
the  testimony  is  offered,  the  defendant 
should  be  permitted  to  show  these  condi- 
tions, and  that  deceased  did  not  have  a  suf- 
ficient amount  of  corn  to  have  fed  his  stock 


for  the  length  of  time  that  he  did,  and  keep 
them  in  the  condition  they  were,  and  have 
still  remaining  the  number  of  bushels  men- 
tioned. This  would  tend  to  show  that  de- 
ceased was  stealing  the  corn  of  appellant 
This  whole  case  revolved  around  the  fact 
that  deceased  was  stealing  appellant's  corn, 
and  led  to  his  being  caught  In  the  act  the 
night  of  the  tragedy. 

[7]  Another  Mil  of  exceptions  recites  the 
fact  that,  while  the  widow  of  deceased, 
Phillips,  was  testifying,  several  predicates 
were  laid  for  her  Impeachment,  and  that 
she  was  Impeached  in  accordance  with  those 
predicates.  After  the  witnesses  had  so  tes- 
tified, she  was  again  placed  upon  (be  stand 
by  the  state,  and  permitted,  over  objection, 
to  reiterate  her  former  testimony.  It  was 
but  a  reiteration  of  what  she  had  previously 
testified.  Upon  another  trial  this  should 
not  occur.  A  witness  may  be  cross-exam- 
ined, and  Impeached,  upon  proper  predicate. 
The  matter  should  rest  at  that  point  The 
Impeached  witness  should  not  be  again  per- 
mitted to  reiterate  her  former  testimony. 
If  the  state  could  have  the  witness  reiterate 
her  testimony,  the  defendant  would  have 
the  right  to  recall  his  witnesses,  and  have 
them  reiterate  their  impeaching  evidence. 
The  law  does  not  justify  this  character  of 
proceeding.  The  assertion  of  the  facts  upon 
one  side,  and  a  denial  upon  the  other,  leaves 
the  testimony  before  the  jury  for  their  de- 
cision as  to  the  weight  to  be  given  it 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


(86  Tex.  Cr.  R.  Ill) 
WEAVER  v.  STATE.     (No.  5118.) 

(Court  of  Criminal  Appeals  of  Texas.    March 
26,  1919.) 

1.  OamnfAi,  Law  <3=»925%(8)— New  TbiaXv— 
Misconduct  or  Jubob. 

Under  Code  Cr.  Proc  1911,  art  837,  the  ac- 
tion of  jurors,  after  retirement  in  a  trial  for  mur- 
der and  after  a  disagreement  as  to  character 
of  punishment,  in  stating  instances  in  which 
the  Governor  had  used  pardoning  power  to 
shorten  terms  to  penitentiary  in  urging  the 
death  penalty,  is  ground  for  a  new  trial. 

2.  Criminal  Law  «=»662(1)— Confrontation 
of  Witness— Statement  of  Material  Fact 

BT  JUBOR. 

Evidence  coming  to  the  jury  otherwise  than 
that  introduced  under  supervision  of  presiding 
judge,  as  by  the  statement  of  a  juror  after  a 
retirement,  violates  the  constitutional  provision 
declaring  that  one  accused  of  crime  shall  be 
confronted  with  the  evidence  against  him,  as 
such  conduct  denies  cross-examination. 

Appeal  from  Criminal  District  Court,  Trav- 
is County;    James  R.  Hamilton,  Judge. 


<j6s»For  other  eases  see  same  topic  and  KBY-NT7.11BBR  in  all  Key-Numbered  Digests  and  Indexes 
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P.  C.  Weaver  was  convicted  of  murder,  and 
he  appeals.     Reversed  and  remanded. 

Pickens  ft  Dickens,  of  Austin,  for  appel- 
lant 

E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  This  appeal  Is  from  a  con- 
viction for  murder  with  the  death  penalty 
assessed. 

The  tragedy  took  place  near  one  of  the  pub- 
lic schools  at  which  appellant  was  working 
as  Janitor.  He  shot  and  killed  the  deceased. 
According  to  the  state's  theory,  the  homicide 
was  on  malice  engendered  by  the  efforts  of 
deceased  to  collect  an  account  from  the  ap- 
pellant It  was  appellant's  theory  that  he 
had  been  Informed  by  his  wife  that  the  de- 
ceased had  Insulted  and  assaulted  her,  and 
that,  when  appellant  on  first  meeting  charg- 
ed the  deceased  with  this  conduct,  It  was  not 
denied,  but  the  deceased  used  threatening 
words  and  gestures,  which  produced  In  ap- 
pellant's mind  a  fear  of  losing  his  life.  The 
wife  of  appellant  testified  to  the  criminal 
assault  by  the  deceased  and  her  communica- 
tion of  the  fact  to  the  appellant 

The  Issues  of  manslaughter  and  self-de- 
fense were  raised  by  the  evidence,  and  sub- 
mitted by  the  court  Bills  of  exception  were 
reserved  to  matters  of  procedure  upon  the 
trial;  but  after  careful  examination  of 
them,  we  are  of  opinion  that  they  disclose  no 
reversible  error. 

[1]  The  Jury  retired  to  consider  their 
verdict  about  noon  on  the  13th  day  of  the 
month,  and  returned  their  verdict  about  9 
o'clock  on  the. following  morning.  It  appear- 
ed on  hearing  of  the  motion  for  a  new  trial 
that,  after  the  jury  bad  taken  several  bal- 
lots, they  agreed  that  appellant  was  guilty 
of  murder,  bnt  disagreed  on  the  character  of 
punishment  Appellant  contends  that  when 
this  difference  of  opinion  developed,  the 
members  of  the  jury  were  guilty  of  miscon- 
duct which  vitiated  the  verdict  in  that  they 
received  in  their  retirement  evidence  not  de- 
veloped upon  the  trial,  and  that  these  new 
facts  were  used  against  the  appellant,  and 
were  Instrumental  in  bringing  about  the  de- 
cision of  the  jury  in  favor  of  the  extreme 
penalty.  It  appears  that  the  foreman  and 
other  members  of  the  jury  made  statements 
in  the  presence  of  the  jury  bringing  to  their 
attention  several  instances  occurring  In  Trav- 
is county  in  which,  after  conviction  of  per- 
sons accused  of  crime  and  sentenced  to  the 
penitentiary,  as  claimed  by  the  jurors,  the 
Governor  had  wrongfully  Interfered  and  used 
the  pardoning  power  to  shorten  the  terms  of 
service  of  those  condemned.  In  this  discus- 
sion the  murder  of  a  Mr.  Hornsby  by  Mexi- 
cans was  disclosed ;  also,  the  murder  of  Eu- 
gene Smith,  and  a  homicide  committed  by  one 
Miller.    These  homicides  were  not  known  to 


some  of  the  members  of  the  jury,  and  they 
were  in  ignorance  of  the  subsequent  history 
of  the  trials  of  those  charged  with  them. 
These  were  repeatedly  referred  to  by  the 
foreman  and  other  members  of  the  jury,  and 
the  jurors  told  that,  if  they  failed  to  as- 
sess the  death  penalty  against  the  appellant, 
the  Governor  would  be  guilty  of  misconduct 
like  that  in  the  cases  mentioned  end  release 
him  from  the  penitentiary,  and  that  for  that 
reason  the  death  penalty  should  be  assessed. 
Some  of  the  jurors  were  Germans  and  pos- 
sessed an  imperfect  knowledge  of  the  Eng- 
lish language.  Other  members  of  the  Jury 
did  not  understand  the  German  language, 
and  one  of  the  German  members  of  the  jury, 
who  was  quite  reluctant  to  consent  to  the 
death  penalty,  and  the  last  to  concur  in  it 
was  urged  by  one  of  his  fellows  using  the 
German  language  to  consent  to  the  death 
penalty  upon  the  ground  mentioned.  The 
Jurors  on  their  cross-examination  declared 
that  they  were  not  Influenced  by  these  new 
facts,  though  some  of  them  stated  that  they 
were  considered  by  them. 

Our  statute  provides  that  "where  the  Jury, 
after  having  retired  to  deliberate  upon  a 
case,  have  received  other  testimony,"  or 
where  on  account  of  "the  misconduct  of  th« 
Jury  the  court  is  of  the  opinion  that  the  de- 
fendant has  not  received  a  fair  and  impar- 
tial trial,"  a  new  trial  shall  be  granted.  Ar- 
ticle 887,  C.  a  P.  It  has  often  been  held  that 
a  statement  of  facts  within  the  personal 
knowledge  of  one  of  the  jurors,  and  which 
has  not  been  developed  npon  the  trial,  is 
misconduct  and  where  the  facts  thus  disclos- 
ed are  material  the  law  presumes  that  they 
Injured  the  accused,  and  a  new  trial  will 
be  ordered  unless  the  presumption  of  Injury 
is  rebutted  by  the  evidence  introduced  on 
the  motion  for  a  new  trial  12  Cyc.  727; 
McDougal  v.  State,  194  S.  W.  946,  L.  R.  A. 
1917E,  980,  and  cases  therein  cited.  And 
the  mere  conclusion  of  the  Juror  that  he  is 
not  Influenced  is  not  sufficient  rebuttal.  In 
Lankster  v.  State,  48  Tex.  Or.  R.  298,  68  8. 
W.  873,  it  la  said: 

"The  affidavits  of  jurors  who  are  guilty  of 
misconduct  to  the  effect  that  they  were  not  prej- 
udiced by  what  they  did  is  of  little  weight. 
*  *  *  Such  an  affidavit  is  to  be  expected 
from  jurors  seeking  to  justify  themselves  for 
their  own  misconduct" 

On  the  subject,  Presiding  Judge  Hurt  in 
a  leading  case,  said: 

"It  would  appear  from  this  [statute]  that  if 
the  jury  received  other  testimony  after  having 
retired  to  deliberate  upon  the  case,  a  new  trial 
is  mandatory.  Certainly  it  would  be  so  where 
the  testimony  is  of  a  material  character,  and 
it  makes  no  difference  whether  the  jury  receiv- 
ed the  testimony  from  one  of  their  number,  or 
from  others."  Mitchell  v.  State,  30  Tex.  Cr. 
R.  278,  36  a  W.  466. 
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Touching  the  materiality  of  the  new  facts 
adduced,  and  the  alleged  misconduct  of  the 
Jury  relating  thereto,,  we  are  referred  to 
Kannmacher  v.  State,  61  Tex  Cr.  R.  123, 101 
S.  W.  238,  wherein  it  Is  held  that  proof  that 
one  of  the  Jurors  was  not  originally  In  favor 
Of  the  death  penalty,  but  consented  to  It  be- 
cause the  Jurors  thought  that  wholesale  kill- 
ings In  the  county  should  be  stopped,  and 
that  the  death  penalty  should  be  Inflicted  to 
effect  that  purpose,  was  of  such  material 
character  as  to  require  a  reversal.  In  Crow's 
Case,  47  Tex.  Cr.  R.  226,  82  S.  W.  1033,  a 
statement  by  one  of  the  jurors  that  he  knew 
the  accused  and  did  not  like  his  morals,  In 
connection  with,  a  discussion  by  the  Jury  of 
evidence  not  introduced  on  the  trial  to  the 
effect  that  there  was  a  gang  of  criminals  in 
the  community  and  that  a  purse  bad  been 
made  up  to  further  their  prosecution,  was 
held  so  prejudicial  as  to  require  a  reversal. 
In  Hopkins'  Case,  08  S.  W.  986,  the  death 
penalty  on  plea  of  guilty  of  rape  was  re- 
versed because  of  the  reference  by  one  of 
the  Jurors  while  in  retirement  that  the  ac- 
cused had  been  previously  tried  for  a  similar 
offense  and  where  the  jury  discussed  with- 
out evidence  the  probability  of  consent.  In 
the  early  case  of  Anschicks  v.  State,  6  Tex. 
App.  637,  a  reversal  of  a  conviction  for  rape 
was  ordered  because  one  of  the  jurors  in  re- 
tirement stated,  in  the  presence  of  his  fel- 
lows, that  he  knew  one  of  the  witnesses  for 
the  accused  and  that  she  was  unworthy  of 
credit.  And  the  same  holding  was  made  In 
McKlsslck  v.  State,  26  Tex.  App.  673,  »  S.  W. 
269,  and  In  Lucas  v.  State,  27  Tex.  App.  324, 
11  S.  W.  443 ;  and  In  Mason's  Case,  16  S.  W. 
766,  a  conviction  of  arson  was  reversed  be- 
cause of  a  discussion  by  the  jury  in  their 
retirement  of  the  burning  In  the  same  com- 
munity of  other  buildings  by  unknown  par- 
ties. In  a  recent  case,  Walker  v.  State,  206 
S.  W.  96,  the  remarks  of  the  district  attor- 
ney In  his  argument  in  which  he  instanced 
a  case  which  he  had  prosecuted  on  facts 
similar  to  those  in  the  case  on  trial,  in  which 
the  death  penalty  had  been  assessed,  were 
held  reversible  on  the  ground  that  It  was 
stating  to  the  jury  a  fact  not  admissible  in 
evidence  and  not  testified  to  under  oatb, 
which  was  prejudicial  to  the  accused  on  trial. 

[2]  It  is  contemplated  by  the  statute  that 
the  evidence  upon  which  a  jury  is  authoriz- 
ed to  render  a  verdict  against  one  accused  of 
crime  is  to  be  that  alone  which  was  introduc- 
ed under  the  supervision  of  the  presiding 
judge.  Evidence  coming  to  the  Jury  other- 
wise is  not  only  a  transgression  of  the  statu- 
tory law,  but  violative  of  the  constitutional 
provision  which  declares  that  one  accused 
of  crime  shall  be  confronted  with  the  evi- 
dence against  him.  New  evidence  given  in 
the  jury  room  comes  under  circumstances 
denying  the  accused  the  opportunity  to  test 


its  truth  by  cross-examination,  or  to  contro- 
vert its  accuracy  by  other  testimony.  In  the 
instant  case,  if  upon  the  trial' an  offer  had 
been  made  to  prove  that  the  Incidents  men- 
tioned took  place,  the  judge  would  doubtless 
have  refused  to  admit  it.  Without  his  sanc- 
tion, however,  such  evidence  was  given  the 
jurors  and  used  against  appellant  upon  the 
vital  question  of  life  or  death,  and  after  its 
receipt,  and  upon  its  consideration,  the  ju- 
rors who  had  previously  refused  to  consent 
to  the  death  penalty  concurred  in  its  inflic- 
tion. The  facts  developed  upon  the  motion 
for  a  new  trial  Indicate  that  the  verdict  as- 
sessing the  death  penalty  does  not  reflect 
the  deliberate  Judgment  of  the  members  of 
the  jury  upon  the  evidence  against  appellant 
legally  before  them,  but  that  some  of  them 
were  induced  to  agree  to  it  because  a  similar 
punishment  had  not  been  Inflicted  in  other 
cases  of  which  they  knew  nothing,  except 
such  things  as  were  told  them  during  their 
retirement,  and  because  in  such  cases  the 
Governor  had,  in  the  opinion  of  the  jurors 
relating  the  extraneous  facts,  been  overleni- 
ent  in  the  exercise  of  the  pardoning  power. 

The  facts  adduced  on  the  hearing  of  the 
motion  confirm  rather  than  repel  the  pre- 
sumption of  prejudice  which  the  law  indulg- 
es when  it  is  shown  that  new  and  material 
facts  have  entered  Into  the  verdict,  and  we 
think  there  was  error  in  refusing  to  grant  a 
new  trial,  to  correct  which  we  deem  It  our 
duty  to  order  a  reversal  of  the  judgment 

The  judgment  is  reversed,  and  the  cause 
remanded. 

(85  Tex.  Cr.  R.  106) 
McKINNEY  ▼.   STATE.     (No.  4983.) 

(Court  of  Criminal  Appeals  of  Texas.     March 
26,  1919.) 

1.  Criminal  Law  «$=>597(1)~ Motion  fob 
Continuance. 

Where  an  affidavit  for  continuance  for  the 
absence  of  two  witnesses  set  out  their  proposed 
testimony  "as  identical,  and  one  of  them  became 
a  witness  for  the  state  and  told  a  different  story 
from  that  set  out  in  the  application,  the  court 
below  was  justified  in  concluding  that  the  absent 
witness,  if  present,  would  testify  the  same  as 
the  witness  who  had  testified. 

2.  Criminal  Law  «=>1092(6),  1099(5)— Ap- 
peal—Bill  or  Exceptions— Statement  or 
Facts— Time  or  Filing. 

Where  the  term  of  the  trial  court  adjourned 
on  December  15,  1917,  a  bill  of  exception  con- 
taining a  statement  of  the  evidence  heard  in 
support  of  a  motion  for  a  new  trial  not  filed 
until  February  21,  1918,  could  not  be  consider- 
ed, as  the  statement  of  such  facts  and  the  bill 
taken  thereto  must  be  filed  during  term  time. 

3.  Criminal  Law  ®=>1144(18)— Appeal— Pre- 
sumption or  Correctness — New  Trial. 

Where  Court  of  Criminal  Appeals  is  not 
permitted  to  consider  the  evidence  offered  in  sup- 
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port  of  a  motion  for  a  new  trial,  It  would  con- 
clude that  trial  court  was  justified  in  overruling 
It;  the  presumption  in  such  case  being  in  favor 
of  correctness  and  regularity  of  trial  court's 
action. 

Appeal  from  District  Court,  Marlon  Comi- 
ty; J.  A.  Ward,  Judge.    ( 

Funny  -McKlnney  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

W.  L.  Grogan,  of  Sfareveport,  La.,  and  T. 
T>.  Rowell,  of  Jefferson,  for  appellant 

E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORB,  J.  Appellant  was  Indicted 
for  the  murder  of  Monroe  Palre  in  the  dis- 
trict court  of  Marion  county,  and  on  trial 
was  convicted  of  manslaughter,  .and  his  pun- 
ishment fixed  at  two  years'  confinement  In 
the  penitentiary. 

The  difficulty  occurred  at  a  negro  baseball 
game,  and  both  appellant  and  deceased  be- 
longed to  the  same  baseball  team.  Deceased 
was  evidently  drunk,  and  was  cursing  and 
abusing  everybody  on  the  grounds,  women  as 
well  as  men,  and  was  asked  by  a  number  of 
people  to  desist  and  to  behave  himself,  but 
their  importunities  did  not  seem  to  have  any 
effect  upon  him.  It  appears  that  several 
passages  had  taken  place  between  deceased 
and  appellant  prior  to  the  fatal  difficulty,  In 
all  of  which  it  may  be  admitted  that  deceas- 
ed was  ugly  and  abusive.  At  a  certain  stage 
of  the  game,  while  deceased  was  playing  the 
right  field,  the  captain  of  his  team,  one  Newt 
Fisher,  decided  to  take  him  out  and  substi- 
tute another  player,  and  so  notified  deceased. 
As  deceased  came  In  toward  the  place  where 
the  players  were  standing,  he  had  to  pass  by 
the  first  base,  where  the  appellant  was,  and 
before  reaching  that  point  it  also  appears 
that  deceased  met  Fisher  and  had  a  wordy 
altercation  with  him.  Fisher  seems  to  have 
tried  to  get  from  appellant  the  baseball  bat 
with  which  the  killing  was  done,  but  without 
success.  Beginning  at  about  this  stage,  there 
seems  confusion  in  the  testimony  as  to  what 
was  done  by  the  parties  prior  to  the  blow 
that  was  struck  by  appellant  with  the  bat, 
which  killed  deceased. 

Billy  Chlsholm  says  that  deceased  was  talk- 
ing to  Newt  Fisher  and  that  his  hand  was 
hanging  down  by  his  side  when  appellant 
struck  him  with  the  bat.  Duke  Bolton  says 
deceased  was  not  making  any  effort  to  strike 
appellant,  but  was  talking  to  Fisher,  when 
appellant  struck  him  on  the  head,  producing 
bis  death.  Robert  Skinner  says  deceased 
and  appellant  were  talking;  that  deceased 
had  his  knife  In  his  right  hand,  which  was 
down  In  front  of  him,  and  that  he  was  not 
trying  to  cut  appellant ;  that  appellant  struck 
him  on  the  head  with  the  bat;  that  Just 
before  appellant  struck  with  the  bat  deceas- 
ed cursed  blm.    Wes  Skinner  said:  "Monroe 


Palre  was  talking  to  Funny  McKlnney  at  the 
time  Funny  hit  him ;  he  made  no  attempt  to ' 
cut  him  at  all;  be  was  just  cussing  him." 
Two  witnesses  named  Palre,  brothers  of  the 
deceased,  said  that  deceased  had  bis  knife 
In  his  hand  down  by  his  side  when  appellant 
struck  him  with  the  bat,  and  that  deceased 
had  made  no  effort  to  cut  nor  made  any 
demonstration  against  appellant  Dave  Hol- 
lomau  says  that  the  right  hand  of  the  de- 
ceased was  down  by  bis  side  with  the  knife 
In  It;  that  deceased  said  to  appellant  "Ton 
O  d a  '  b ,  If  you  want  any- 
thing, you  can  get  It"  and  the  lick  of  appel- 
lant was  right  then.  He  was  about  12  feet 
from  the  parties.  Roy  Bauekham,  one  of  the 
witnesses  for  whom  the  appellant  made  an  ap- 
plication for  a  continuance,  testified  as  a 
witness  for  the  state,  and  said:  "I  did  not 
see  Monroe  make  any  effort  to  cut  Funny; 
he  had  his  knife  in  his  hand  down  in  that 
position,  by  his  side;"  deceased  had  used 
some  rough  language  to  appellant,, and  appel- 
lant asked  him  why  he  did  not  go  and  behave 
himself;  "then  Funny  hit  him  with  the  bat" 
This  witness  was  umpire  In  the  game,  and 
says  he  had  heard  deceased  and  others  curs- 
ing that  day,  and  that  It  was  a  common 
thing. 

In  behalf  of  appellant  Ned  Calvin  said  de- 
ceased advanced  on  appellant  "cussing  and 
parading,"  and.  that  he  had  an  open  knife  In 
his  hand ;  that  when  he  got  close  to  appel- 
lant be  raised  his  hand,  but  witness  could 
not  say  he  raised  it  to  cut;  that  appellant 
then  "tapped"  deceased  on  the  head  with  the 
bat  and  knocked  him  down;  that  Just  before 
appellant    struck,    deceased    called    him    a 

Tlnsey  Morrow  said  that  deceased  was 
cursing,  and  that  there  were  a  lot  of  women 
there,  and  that  appellant  tried  to  get  him  to 
quit  cursing,  but  when  asked  not  to  curse  he 
then  cursed  the  women,  too.  Later  deceased 
came  up  where  appellant  was  at  first  base  and 
cursed  him  and  called  him  a  vile  name. 
"When  Monroe  said  that  he  was  In  about 
hand  reach  of  Funny,  as  well  as  I  could  say. 
The  knife  was  In  his  hand.  I  seen  Monroe 
start  to  raise  his  hand,  the  one  he  had  the 
knife  In.  He  was  then  right  in  hand  reach 
of  him.  That  is  when  the  defendant  hit  him. 
The  defendant  had  not  done  anything  at  all 
that  I  know  of  to  Monroe  up  to  that  time." 

Jack  Spearman  said  that  deceased  was 
cursing  everybody  and  using  vile  language 
toward  everybody;  that  when  he  went  to  go 
by  where  appellant  was  he  called  him  a  black 

s b— — ,  and  that  appellant  was  standing 

there  with  the  bat  In  his  hand,  deceased  hav- 
ing a  knife  open  In  his  hand  down  by  his 
side,  and  that  the  lick  was  then  struck,  but 
that  he  did  not  see  It  Vollle  Nash  said 
deceased  and  appellant  had  some  words,  and 
appellant  bad  picked  up  a  rock,  and  that  he, 
the  witness,  told  him  not  to  have  any  trouble, 
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and  that  later  deceased  bad  a  tangle  with 
Newt  Fisher,  captain  of  the  team;  that 
later,  when  taken  off  the  field  by  the  cap- 
tain, deceased  walked  toward  appellant  with 
his  knife  in  his  hand,  drank  and  cursing,  and 
that  when  be  got  close  to  appellant  he  "kin- 
der" threw  his  left  shoulder  toward  appel- 
lant and  threw  bis  knife  "this  way,"  and  ap- 
pellant made  his  lick  "this  way."  This 
witness  Bald  he  was  about  40  feet  away  at 
that  time,  and  did  not  hear  what  was  said 
between  the  parties.  He  carried  appellant 
to  town  and  made  his  bond  and  was  on  bis 
bond  at  the  time  of  the  trial.  Appellant  tes- 
tified to  language  a  little  more  vigorous  than 
any  of  the  others,  and  said  that  deceased 
was  advancing  on  him  with  an  open  knife 
in  his  hand,  and  that  be  brought  the  bat  up 
and  knocked  him  over;  that  he  expected  if 
be  bad  not  deceased  would  have  killed  him. 

[1,2]  We  have  given  this  much  of  the  ev- 
idence because  of  the  fact  that  appellant's 
main  contention  is  that  the  trial  court  erred 
in  overruling  his  application  for  a  continu- 
ance based  on  the  absence  of  the  witnesses 
Roy  Bauckham  and  Dave  Washington.  It 
will  be  observed  that  the  testimony  expected 
from  said  witnesses,  as  set  out  in  said  appli- 
cation, appears  to  be  the  same,  to  wit: 

"That  at  the  time  be  struck  Monroe  Pairs,  de- 
ceased, that  the  said  Monroe  Paire  had  an  open 
knife  in  his  hand  and  was  flourishing  it  and 
making  hostile  threats  and  demonstrations  to- 
ward defendant,  and  that  the  said  Monroe  Paire 
was  in  close  proximity  to  defendant  and  was 
in  such  position  to  carry  said  threats  into  execu- 
tion." 

The  record  further  shows  that  the  absent 
witness  Bauckham  was  brought  Into  court, 
or  came,  some  time  during  the  trial,  and  was 
placed  on  the  stand  as  a  witness  in  behalf 
of  the  state,  and  told  quite  a  different  story 
from  that  set  out  in  said  application.  His 
testimony  was  to  the  effect  that  the  deceased 
was  cursing  everybody,  and  that,  when  the 
captain  told  him  to  come  in  off  the  right 
field  where  he  was  playing,  he  came  by  first 
base,  where  appellant  was;  that  when  he 
came  near  appellant,  who  had  a  bat  in  his 
hand,  deceased  asked  him,  with  an  oath,  how 
he  expected  to  play  first  base  with  a  bat  in 
his  hand;  that  as  he  came  nearer  he  re- 
peated this  statement,  and  that  appellant 
told  him  to  behave  himself  and  then  hit  him 
with  the  bat ;  that  at  that  time  deceased  bad 
bis  knife  in  his  hand  down  in  "that  position" 
by  his  side  and  made  no  effort  to  cut  appel- 
lant. Bauckham  by  thus  becoming  a  witness 
was  eliminated  from  the  list  of  absentees 
and  left  only  the  witness  Washington.  In 
this  position  of  the  record,  we  think  the  court 
below  amply  justified  In  concluding  that  the 
absent  witness  Washington  would  probably 
testify,  if  present,  as  did  the  witness  Bauck- 
ham; the  affidavit  for  a  continuance  having 


set  out  their  proposed  testimony  as  identi- 
cal. -  Nor  can  our  view  be  changed  by  the 
fact  that  In  making  his  motion  for  a  new 
trial  appellant  asked  and  was  granted  the 
privilege  of  supporting  said  motion  by  the 
testimony  of  witnesses,  among  others  being 
the  said  absent  witness  Washington,  for  the 
reason  that,  when  we  come  to  consider  such 
testimony  heard  by  the  court  In  support  of 
said  motion,  we  are  confronted  by  the  objec- 
tion made  thereto  by  our  Assistant  Attorney 
General  to  the  effect  that  the  bill  of  excep- 
tions containing  the  statement  of  the  evidence 
which  was  heard  by  the  court  thereon  was 
filed  too  late,  and  therefore  cannot  be  consid- 
ered by  us.  The  term  of  the  trial  court 
seems  to  have  adjourned  on  December  18, 
1917,  and  this  bill  of  exception  containing 
this  statement  of  facts  was  not  filed  until 
February  21, 1918.  It  Is  well  settled  by  the 
decisions  of  this  court  that  the  statement  of 
such  facts,  and  the  bill  taken  thereto,  must 
be  filed  during  term  time.  Miles  v.  State, 
200  S.  W.  158;  Lopes  v.  State,  208  S.  W.  167; 
Dodson  v.  State,  76  Tex.  Cr.  R.  439,  174  S. 
W.  1048;  Kinney  v.  State,  67  Tex.  Cr.  R. 
175,  148  S.  W.  783 ;  Bailey  v.  State,  65  Tex. 
Cr.  R.  1,  144  8.  W.  996;  Treadway  v.  State, 
65  Tex.  Cr.  R.  208,  144  S.  W.  655;  Black  v. 
State,  41  Tex.  Cr.  R,  185,  53  S.  W.  116. 

[3]  Not  being  permitted  to  consider  the  ev- 
idence thus  offered  In  support  of  said  motion, 
we  conclude  that  the  trial  court  was  justified 
In  overruling  same ;  the  presumption  In  such 
case  being  In  favor  of  the  correctness  and 
regularity  of  the  action  of  the  court  below 
in  the  absence  of  a  showing  to  the  contrary. 

There  were  no  exceptions  to  the  charge  of 
the  court  on  the  trial,  and  no  bills  of  ex- 
ception complaining  of  any  ruling  upon  the 
reception  or  exclusion  of  evidence. 

What  we  have  said  disposes  of  the  only  ob- 
jections presented  to  this  court,  and,  no  re- 
versible errors  appearing,  the  judgment  of 
the  lower  court  will  be  affirmed. 


BEAUMONT  COTTON  OIL  MILL  CO.  et  at 
v.  HESTER.    (No.  8932.)* 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

Nov.  80,   1918.     On  Rehearing, 

Jan.  18,  1919.) 

1.  Corporations  <S=»503(2>— Action  Against 
VxNtrx— Place  of  Accrual  or  Right. 
Petition  held  not  to  state  primarily  a  suit 
for  rescission  of  contract  whereby  defendant 
corporations  were  to  deliver  to  plaintiff  peanut 
hulls,  weights  and  grades  "guaranteed"  at  des- 
tination, but  a  cause  of  action  sounding  in 
damages  arising  out  of  breach  of  alleged  con- 
tract occurring  in  county  of  destination,  so  that 
cause  of  action  arose  there,  within  Vernon's 
Sayles*  Ann.  Civ.  St  1914,  art  1830,  |  24,  aa 
to  suits  against  private  corporations  being  com- 
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menced  in  any  count;  where  cause  of  action,' 
or  an;  part  thereof,  arose. 

z  corpobationb  «3=»503(1)— action  against 
— Venue—  Entire  Cause. 
If  the  courts  of  J.  county  had  venue  and 
jurisXbtion  to  try  cause  against  corporation 
arising1  *y  reason  of  alleged  breach  of  guaranty 
as  to  quality  or  grade  of  peanut  hulls  ship- 
ped, the  Tenne  -for  the  entire  cause  of  action, 
with  its  several  items  of  damages,  was  in  said 
county. 

3.  Action  «J=>1  —  Nattjbe  and  Elements— 

"Cause  of  Action." 
A  "cause  of  action"  cannot  exist  without 
the  concurrence  of  a  right,  a  duty,  and  a  de- 
fault; or,  stated  differently,  an  obligation  must 
exist  upon  one  party  in  favor  of  the  other,  the 
performance  of  which  is  refused  (citing  Words 
and  Phrases,  Second  Series,  Cause  of  Action). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Cause 
of  Action,] 

Appeal  from  District  Court,  Johnson  Coun- 
ty; O.  L.  Lockett,  Judge. 

Suit  by  S.  T.  Hester  against  the  Beaumont 
Cotton  Oil  Mill  Company  and  another.  From 
judgment  overruling  plea  of  privilege,  defend- 
ants appeal.    Affirmed. 

S.  C.  Padelford,  of  Cleburne,  and  A.  E. 
Hampton,  of  De  Leon,  for  appellants. 
Walker  &  Baker,  of  Cleburne,  for  appellee. 

BUCK,  J.  The  disposition  of  this  appeal 
turns  on  the  question  of  whether  or  not  the 
trial  court  correctly  overruled  defendants' 
pleas  of  privilege  to  be  sued  in  the  counties 
of  their  respective  residence.  It  was  alleged 
in  plaintiff's  petition  that  the  defendant  the 
Beaumont  Cotton  Oil  Mill  Company  resided 
in  Jefferson  county,  and  the  De  Leon  Peanut 
Company  resided  in  Comanche  county,  while 
the  plaintiff  resided  in  Johnson  county,  in 
which  county  the  suit  was  brought.  The  de- 
fendants are  corporations.  Plaintiff  alleged 
that  defendants  employed  a-  brokerage  com- 
pany to  sell  peanut  hulls  from  the  factory 
of  the  De  Leon  Peanut  Company,  and  that  the 
defendants  through  said  brokerage  company 
contracted  to  sell  to  plaintiff  160  tons  of 
"factory  run"  hulls  at  the  price  of  $10.25 
per  ton  f.  o.  b.  De  Leon,  Tex.,  on  the  following 
terms:  Sight  draft,  bill  of  lading  attached, 
free  of  exchange,  and  shipment  to  be  made 
during  May,  allowing  the  seller  privilege  of 
finishing  contract  first  half  of  June,  if  neces- 
sary, and  the  weights  and  grades  guaranteed 
at  destination.  The  memorandum  of  the  con- 
tract prepared  by  the  broker  was  made  in 
triplicate,  and  defendants  Indorsed  on  one 
of  the  copies  sent  them  the  following: 

"Accepted,  5—10—17.  Beaumont  Cotton  Oil 
Mill  Co.,  by  De  Leon  Peanut  Co.,  by  W.  P. 
Lose." 


Plaintiff  indorsed  an  acceptance  on  the 
copy  sent  him  and  delivered  it  to  the  defend- 
ants. The  petition  alleged  that  W.  P.  Luse 
was  the  duly  authorized  agent  of  both  de- 
fendants to  act  for  them  in  the  capacity 
stated.  The  petition  further  alleged  that,  by 
virtue  of  the  written  contract  aforesaid  the 
defendants  bound  themselves  to  sell  to  plain- 
tiff 150  tons  of  factory  run  hulls  at  the  price 
stated,  f.  &  b.  at  the  place  stated,  and  to  at- 
tach sight  drafts  to  bills  of  lading,  free  of  ex- 
change on  the  plaintiff  at  Cleburne,  Johnson 
county,  Tex.,  and  further  guaranteed  at  des- 
tination, which  was  Cleburne,  the  weights 
and  grades  of  said  hulls. 

It  was  further  alleged  that  the  defendants 
shipped  18  car  loads  of  commodity,  purport- 
ing to  be  peanut  hulls,  and  shipped  said  IS 
cars  to  their  own  order,  and  attached  the 
bills  of  lading  to  drafts  on  the  plaintiff  at 
Cleburne,  Tex.;  that  eight  of  said  drafts, 
aggregating  9073.55,  were  paid  by  plaintiff, 
and  in  addition  (237.60  freight  on  said  hulls, 
and  also  demurrage  charges,  caused,  as  alleged 
by  plaintiff,  by  the  defendants'  falling  to  send 
bills  of  lading  and  drafts  promptly  with 
shipment  It  was  further  alleged:  That 
when  plaintiff  opened  the  cars  he  found  the 
commodity  not  to  be  factory  run  hulls,  such 
as  defendants  had  contracted  to  sell  him, 
but  a  mixture  of  peanut  hulls,  dirt,  and 
trash.  Plaintiff  was  engaged  in  the  manu- 
facture of  feedstuffs  and  expected  to  use  the 
peanut  hulls  bought  for  such  purpose.  That 
the  mixture  actually  shipped  plaintiff  could 
not  be  used  for  said  purpose  and  was  useless 
and  worthless  to  him.  That  plaintiff  when  he 
discovered  the  condition  and  character  of  the 
commodity  snipped  promptly  advised  the 
defendants  and  asked  them  to  take  possession 
of  the  cars  and  their  contents  and  refund 
to  him  the  amount  paid  therefor,  but  said 
defendants  refused  to  do  so  and  plaintiff,  not 
having  any  place  in  which  he  could  unload 
or  store  said  commodity,  was  compelled  to 
leave  same  on  the  cars,  and  that  further  de- 
murrage charges  had  accrued,  for  which  he 
sought  recovery. 

Plaintiff  further  alleged  that  factory  run 
hulls,  such  as  defendants  contracted  to  sell 
him  for  $10.25  per  ton,  were  worth  at  the 
time  of  the  suit  $15.25  per  ton,  and  that  plain- 
tiff had  sustained  damages  in  the  sum  of 
$750  by  reason  of  the  failure  on  the  part 
of  defendants  to  deliver  the  kind  and  charac- 
ter of  hulls  sold  plaintiff.  Plaintiff  further 
alleged:  That  the  defendants  had  shipped 
to  him,  at  Cleburne,  five  additional  cars,  con- 
taining a  mixture  of  peanut  hulls,  dirt,  and 
trash,  and  that  upon  his  refusal  to  accept 
said  cars,  as  In  part  compliance  with  the 
contract  of  the  defendants,  said  defendants 
notified  him  that  they  expected  to  sell  the 
contents  of  the  five  cars  and  hold  him  re- 
sponsible for  any  loss,  between  the  contract 
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price  and  the  price  which  they  might  be  able 
to  realize  therefor.  That  such  claim  on  the 
part  of  defendants  was  not  valid  or  legal, 
and  hence  plaintiff  prayed  that  on  hearing 
he  have  judgment  for  his  damages,  consist- 
ing of  the  amount  paid  on  the  eight  drafts 
aforesaid,  the  demurrage  charges,  the  loss  by 
reason  of  the  increased  market  price  of  fac- 
tory run  peanut  hulls,  and  that  the  purported 
claim  of  the  defendants  on  the  five  cars  be 
canceled. 

[1]  Appellants  urge  that  this  1b  a  suit  for 
a  rescission  of  the  contract  alleged  to  have 
been  made  between  the  plaintiff  and  defend- 
ants, and  that  as  to  such  a  suit  it  cannot  be 
reasonably  claimed  that  any  part  of  the 
cause  of  action  arose  In  Johnson  county,  and 
that  the  pleas  of  privilege  of  the  defendants 
to  be  sued  in  the  counties  of  their  residence) 
should  be  sustained.  We  do  not  so  construe 
the  cause  of  action  pleaded.  We  think  the 
allegations  of  the  plaintiffs  petition  allege 
a  cause  of  action  sounding  in  damaged 
arising  out  of  a  breach  of  contract  alleged. 
Said  contract  contained,  as  shown  by  the 
statement  of  facts,  substantially,  the  elements 
pleaded  in  plaintiff's  petition,  and,  among 
other  terms  it  required  that  weights  and 
grades  be  guaranteed  at  destination  by  de- 
fendants. Article  1830,  §  24,  vol.  2,  Vernon's 
Sayles'  Tex.  Civ.  Stats.,  provides  that — 

"Suits  against  any  private  corporation,  as- 
sociation or  joint-stock  company  may  be  com- 
menced in  any  county  in  which  the  cause  of 
action,  or  a  part  thereof,  arose." 

[3]  We  think  that,  under  the  contract 
pleaded,  defendants  guaranteed  at  Cleburne 
the  weights  and  grades  of  the  peanut  hulls, 
and  that  a  failure  of  said  hulls  on  their 
arrival  at  Cleburne  to  measure  up  to  the 
grade  of  the  commodity  contracted  to  be 
sold  constituted  a  breach  of  the  contract  on 
the  part  of  the  defendants,  and  that  said 
breach  occurred  in  Johnson  county.  It  is 
said  that  a  "cause  of  action"  cannot  exist 
without  the  concurrence  of  a  right,  a  duty, 
and  a  default;  or,  stated  differently,  an  obli- 
gation must  exist  upon  one  party  in  favor  of 
the  other  the  performance  of  which  Is  re- 
fused. W.  &  P.  vol.  l,  p.  500 ;  Bruner  v.  Mar- 
tin, 76  Kan.  862,  S3  Pac.  165,  14  L.  R.  A.  (N. 
S.)  775,  123  Am.  St.  Rep.  172,  14  Ann.  Oas. 
39.  Plaintiff  had  the  right  under  the  con- 
tract to  demand  that  defendants  should  ship 
to  him  factory  run  peanut  hulls ;  it  was  the 
duty  of  defendants  to  ship  said  kind  of  hulls, 
in  which  duty  defendants  were  alleged  to 
have  defaulted.  Defendants'  guaranty  or 
duty  in  this  respect  was  to  be  fulfilled  or 
performed  at  Cleburne.  If  they  failed  to  ful- 
fill their  contract  in  this  respect,  we  think 
the  breach  occurred  at  Cleburne ;  hence,  we 
hold  that  a  part  of  the  cause  of  action  arose 
in  Johnson  county.  See  Rhome  Milling  Co. 
v.  Cunningham,  171  S.  W.  1081 ;  Kell  Milling 
Co.  v.  Bank  of  Miami,  155  S.  W.  325;  Hous- 


ton. Bice  Milling  Co.  ▼.  Wilcox,  45  Tex.  Civ. 
App.  303,  100  S.  W.  204;  Ouero  Cotton  O.  & 
M.  Co.  v.  Feeders'  Supply  Co.,  203  S.  W.  79; 
Silo  Co.  v.  Alley,  191  S.  W.  774.  In  Doughty 
v.  Funk,  15  Okl.  643,  84  Pac.  484,  4  L.  B.  A, 
(N.  S.)  1029,  It  is  said:  ^ 

"We  cannot,  therefore,  in  determiafig  the 
meaning  of  the  phrase  under  consideration,  hold 
that  a  cause  of  action  has  arisen  only  when  the 
remedy  and  the  right  occur  at  the  same  tune. 
But  we  do  hold  that  a  cause  of  action  arises 
when  the  obligation  was  created  which  gave 
rise  to  a  right  of  action  as  soon  aa  such  right 
accrued  thereon." 

In  the  Instant  case  we  think  the  cause  of 
action,  if  any,  arose  when  defendants  breach- 
ed their  contract,  expressed  in  the  term 
"guaranteed,"  that  the  commodity  should 
conform  upon  its  arrival  at  Cleburne  to  the  , 
quality  stated  In  the  contract 

[2]  We  need  not  determine  whether  the  ac- 
crual of  the  demurrage  charges  at  Cleburne, 
due  to  the  alleged  failure  of  defendants  to 
promptly  forward  the  bills  of  lading  with 
drafts  attached  constituted  a  cause  of  action 
arising  in  Johnson  county ;  for  if  the  courts 
of  Johnson  county  had  venue  and  jurisdiction 
to  try  the  cause  of  action  arising  by  reason 
of  the  alleged  breach  of  guaranty  as  to  the 
quality  or  grade  of  the  peanut  hulls  shipped, 
the  venue  of  the  entire  cause  of  action  aris- 
ing, with  Its  several  items  of  damages,  was 
In  Johnson  county.  See  Keller  Co.  v.  Man- 
gum,  161  S.  W.  19;  Mlddlebrook  et  al.  y. 
Bradley  Mfg.  Co.,  86  Tex.  706,  26  S.  W.  935, 

As  to  whether  the  defendants,  or  either 
of  them,  executed  the  contract,  for  the  breach 
of  which  suit  was  brought,  is  a  question) 
which  we  are  not  in  this  appeal  required  to 
determine.  The  appeal  is  merely  from  the 
judgment  overruling  the  plea  of  privilege. 
Plaintiff  alleged  that  the  contract  was  execut- 
ed by  W.  P.  Luse,  who  was  authorized  to  act 
for  and  bind  both  defendants.  As  to  whether 
such  allegation  was  supported  by  the  facts  is 
an  issue  to  be  determined  upon  the  trial  of  the 
case  on  its  merits.  Hence  we  overrule  those 
assignments  in  appellant's  brief  in  which 
it  Is  urged  that,  because  the  defendant  the 
Beaumont  Cotton  Oil  Mill  Company  Is  not 
mentioned  In  the  contract  aa  the  seller,  said 
company  Is  not  bound,  as  shown  by  the  ac- 
ceptance set  out  hereinabove.  The  Beaumont 
Cotton  Oil  Mill  Company  signed  the  contract 
"by  the  De  Leon  Peanut  Company,  by  W.  P. 
Luse."  It  was  alleged  in  the  petition  that  the 
peanut  company  was  a  subsidiary  of  the 
Beaumont  Cotton  Oil  Mill  Company,  and  the 
latter  owned  the  stock  or  controlling  part  of 
the  stock  of  the  peanut  company,  and  that  the 
contract  was  made  for  the  joint  use  and 
benefit  of  both  parties,  and  that  W.  P.  Luse 
had  authority  to  represent  and  bind  both 
parties. 

All  assignments  are  overruled,  and  the 
judgment  is  affirmed. 
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>  On  Rehearing.  > 

Appellants  have  filed  a  lengthy  motion  for 
rehearing,  supplemented  by  an  equally 
lengthy  written  argument,  and  we  have  care- 
fully read  them  and  given  due  consideration 
thereto;  and  while  we  recognize  the  evi- 
dent ability  and  Industry  of  counsel,  dis- 
closed in  these  two  documents  and  the  un- 
mistakable good  faith  and  earnestness  with 
which  the  insistence  of  error  is  made,  yet 
we  still  adhere  to  the  conclusions  reached  on 
original  hearing.  We  have  again  read  with 
care  plaintiff's  petition  and  find  no  allegations 
which  would  Justify  the  conclusion  that  the 
suit  is  primarily  one  for  a  rescission  of  the 
original  contract.  In  this  respect  the  peti- 
tion differs  from  that  shown  In  Hunt  County 
Oil  Co.  v.  Scott,  28  Tex;  Civ.  App.  218,  87  S. 
W.  451,  cited  by  appellant.  Plaintiff  is  stand- 
ing on  the  contract  alleged,  and,  averring  a 
breach  on  defendant's  part,  seeks  to  recover 
his  damages  by  reason  of  said  breach.  It  Is 
true  he  asks  for  cancellation  of  the  alleged 
claim  of  defendants'  for  the  five  cars  of  the 
commodity  refused  by  plaintiff  because  the 
hulls  ottered  were  not  of  the  qualify  provided 
In  the  contract  He  also  asks  recovery  of 
the  amounts  paid  out,  including  freight  charg- 
,  es  and  demurrage,  on  the  eight  cars  deliver- 
ed and  received;  but  such  rights  and  claims 
are  but  Incidental  to  and  spring  from  the 
contract  which  he  asserts  was  made  by 
defendants  to  deliver  peanut  hulls  of  a  desig- 
nated quality. 

If  no  delivery  had  been  made  and  the 
plaintiff  was  suing  merely  for  his  damages 
by  reason  of  the  failure  of  defendants  to 
deliver  the  hulls  at -the  place,  within  the  time, 
or  the  quality  specified  In  the  contract.  It 
could  not  be  seriously  claimed,  we  think, 
that  the  action  was  not  on  the  contract.  The 
fact  that  plaintiff  had  been  caused  to  expend 
sums  of  money  in  his  effort  to  comply  with 
his  part  of  the  contract,  and  that  such  outlays 
were  caused  by  defendants'  alleged  breach, 
does  not  change  the  character  of  the  suit, 
but  merely  enlarges  the  damages  he  Is  en- 
titled to  recover.  If  A.  agrees  to  sell  and  ship 
to  B.  a  horse,  and  A.  sends  a  cow  instead 
and  B.  has  no  opportunity  to  discover  the 
substitution  until  he  had  paid  the  draft  at- 
tached to  the  bill  of  lading,  B.  would  have  a 
cause  of  action  on  the  contract,  not  only  for 
damages  sustained  by  the  failure  to  ship  the 
horse,  but  also  for  the  amount  paid  for  the 
cow.  Of  course,  he  would  have  to  tender 
back  the  cow  before  he  could  recover  die 
amount  paid  for  her,  if  shown  to  be  of  any 
value;  but  this  the  plaintiff  In  the  Instant 
case  alleged  he  did,  and  that  defendants  re- 
fused the  tender.  'In  line  with  the  statement, 
where  a  lessee  sued  the  lessor  for  an  eviction 
from  the  leased  premises,  he  was  held  to  be 
entitled  to  recover,  In  addition  to  his  other 
damages,  the  value  of  his  labor  in  clearing 


the  land  so  that  he  could  use  It  Carter  V. 
Lacy,  3  Ind.  App.  64,  2»  N.- EX  168.  A  petition, 
which  shows  the  making  of  the  contract 
between  plaintiff  and  defendant,  Its  violation 
by  the  defendant  and  the  damages  sustained 
by  plaintiff  from  the  breach,  contains  the  es- 
sential elements  of  a  good  cause  of  action 
ex  contractu.  0  Cyc.  p.  711  (G);  By.  Co.  v. 
Boss,  62  Tex.  447;  Construction  Co.  v. 
Eugene,  20  Tex.  Civ.  App.  «01,  00  S.  W.  73d; 
Seville  v.  Bosh,  25  S.  W.  1022. 
The 'motion  for  rehearing  is  overruled. 


BUSSELL  at  al.  v.  OLD  RIVER  CO.  et  al 
(No.  435.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 
March  10, 1919.) 

1.  Appeal  and  Ebbob  s=»75&— Briefs— CON- 
SECUTIVE    NUMBERING,    OF    ASSIGNMENTS— 

Rule  or  Ooubt. 
Under  Rules  for  the  Courts  of  Civil  Ap- 
peals, No.  29  (142  S.  W.  xtt),  a  brief  wherein 
the  assignments  were  numbered  from  1  to  10, 
consecutively,  omitting  4  and  5,  was  improper 
as  not  numbering  all  the  assignments  consecu- 
tively. 

2.  Appeal  and  Ebbob  cj=>742(2)  —  Assign- 
ment or  Ebbob*— Muxtifabxous  Character 
— Pbopositions  Not  Germane  —  Lack  of 
Support  by  Adequate  Statement. 

Assignment  of  error,  divided  into  six  sepa- 
rate paragraphs,  each  separately  numbered,  ex- 
cept the  first,  and  each  paragraph  within  itself 
being  a  separate  assignment  which  is  followed 
by  no  statement  whatever,  except  "See  testimony 
V„  S.  F.  3  et  sea.,  testimony  R,  S.  F.  50 
et  sen..,  testimony  H.,  S.  F.  80  et  «eq.,"  is  im- 
proper as  multifarious,  having  propositions  un- 
der each  paragraph  not  germane  to  the  assign- 
ment, and  as  not  supported  by  adequate  state- 
ments, and  should  not  be  considered,  in  view 
of  the  Rules  for  the  Courts  of  Civil  Appeals, 
Nos.  26,  26,  and  90  (142  S.  W.  xil,  xfii). 

3.  Appeal  and  Ebbob  <8=>766  —  Improper 
Bbixfing — Consideration   of  Bbief. 

Where  appellee  is  deprived  of  no  valuable 
right  by  omission  of  appellant  in  briefing,  the 
Court  of  Civil  Appeals  would  not  be  disposed 
to  disregard  his  brief,  but  under  its  rules  on  ap- 
peal appellant  has  the  laboring  oar,  and  it  is 
the  duty  of  his  counsel  on  his  professional  hon- 
or to  state  all  the  facts  in  the  record  support- 
ing his  assignments,  and  when  he  fails  he  de- 
prives appellee  of  a  valuable  right  and  the 
brief  will  not  be  considered. 

4.  Appeal  akd  Ebbob  <8=»757(1)— Absence  ov 
Statement  .and  Supplemental  Bbief— Ac- 
ceptance of  Statements  in  Advebse  Pas- 
ty's Bbief. 

Where  appellants  make  no  statement  and 
do  not  file  a  supplemental  brief  contesting  the 
statements  made  by  appellees,  the  Court  of  Civil 
Appeals  will  take  such-  statements  as,  correctly 
reflecting  the  facts  of  the  record. 
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5.  LANDLORD     AND    Tenant    <8=»79<2)— SUB- 
lease as  assignment— responsibility  of 
Sublessors. 
Where  a  lessee  in  tarn  leased  the  premises 
for  the  same  length  of  time,  there  was  an  as- 
signment of  his  lease,  and  the  sublessees  be- 
came responsible  to  the  lessor  to  the  same  ex- 
tent as  if  the  contract  of  lease  had  been  made 
'  directly  to  them, 

;ft.   LANDLORD  AND  TENANT  «=>246(4)— LAND- 
LORD'S Lien— Cattle  of  Sublessees—  Stat- 
ute. * 
Under  Rev.  St  1911,  art.  6664,  the  lessor 
of  pasture  lands  held  a  lien  on  the  cattle  of 
sublessees  of  such  lands  for  the  rent  due  from 
the  lessee. 

7.  Landlord  and  Tenant  «=>75(8)  —  Sub- 
lease—Binding  Force  on  Lessor. 

Where  it  was  understood  between  the  les- 
sor and  lessee  of  pasture  lands  that  the  lessee 
was  to  sublet  or  assign  to  other  parties,  the 
lessor,  though  not  having  the  particular  subles- 
sees in  mind,  is  bound  by  the  lessee's  assignment 
or  sublease;  the  relation  of  landlord  and  ten- 
ant existing  between  him  and  the  sublessees. 

8.  Evidence  <8=»441(4)  —  Parol  Evidence- 
Sublease  or  Assignment. 

In  suit  by  lessor  and  lessee  against  subles- 
sees, the  latter  cannot  defend  on  the  ground  of 
a  parol  statement  made  before  the  sublease  or 
assignment  was  executed. 

9.  Evidence  6=»441(4)  —  Parol  Evidence- 
Sublease. 

In  suit  by  the  lessor  and  the  sublessor  of 
pasture  lands,  proof  that  the  sublessor  falsely 
represented  to  his  lessees  that  he  owned  20,000 
acres  of  land  over  which  their  cattle  could 
graze,  thereby  inducing  the  sublessees  to  lease, 
would  have  been  inadmissible  as  varying  the 
terms  of  the  writing  by  a  parol  contemporaneous 
agreement  to  furnish  lands  not  specified. 

10.  Appeal  and  Error  «=>719(6)  —  Funda- 
mental Error  —  Misrepresentations  as 
Defense— Direction  of  Verdict. 

In  suit  by  lessor  and  sublessor  of  pasture 
lands,  direction  of  verdict  for  plaintiffs  held  not 
erroneous  in  so  far  as  concerned  the  allegation 
of  defendants  that  the  sublessor  took  them 
around  the  leased  premises,  and  pointed  out 
certain  lands  as  being  included,  which  in  fact 
were  not  included,  where  such  lands  are  not  de- 
scribed or  their  value  stated;  allegation  not 
being  sufficiently  specific  for  Court  of  Civil  Ap- 
peals to  determine  under  a  proposition  of  funda- 
mental error  whether  or  not  the  court  had  erred 
in  so  directing  verdict. 

11.  Appeal  and  Ebbob  *=>719(6)  —  Funda- 
mental Error— Breach  as  Defense — Di- 
rection of  Verdict. 

In  suit  by  lessor  and  sublessor  of  pasture 
finds,  direction  of  verdict  for  plaintiffs,  in 
view  of  testimony  of  a  defendant,  held  not  pat- 
ently erroneous  on  an  assignment  of  fundamen- 
tal error  in  relation  to  the  sublessees'  plea  that 
their  cattle  did  not  do  well  on  the  lands  de- 
scribed in  the  sublease,  and  that  the  sublessor 
refused  to  furnish  other  lands  as  he  had  agreed 
to  do. 


Appeal  from  District  Court,  Liberty  Coun- 
ty;  J.  Llewellyn,  Judge. 

Suit  by  the  Old  River  Company  against 
T.  C.  Dunn,  Jr.,  R.  R.  Russell,  and  others, 
wherein  T.  O.  Dunn,  Jr.,  by  his  answer  made 
W.  E.  Vasbinder  a  party.  From  the  judg- 
ment, R.  R.  Russell,  W.  B.  Vasbinder,  and 
the  other  defendants,  except  T.  C.  Dunn,  Jr., 
appeal.    Affirmed. 

Horace  E,  Wilson,  of  San  Antonio,  for  ap- 
pellants. 

Oswald  S.  Parker,  of  Beaumont,  Andrews, 
Streetman,  Logue  ft  Mobley,  of  Houston,  and 
B.  B.  Pickett,  Jr.,  of  Liberty,  for  appellees. 


WALKER,  J.  In  September,  1917,  Old 
River  Company  made  a  verbal  contract  with 
T.  O.  Dunn,  Jr.,  whereby  the  said  Dunn 
was  to  have  permission  to  pasture  about 
2,500  head  of  cattle  on  7,000  or  8,000  acres 
of  its  lands  In  Chambers  and  Liberty  coun- 
ties for  an  agreed  consideration  of  $3,500; 
pasture  rights  to  extend  until  April  1,  1918. 
Afterwards,  Dunn  made  a  contract  with  W. 
E.  Vasbinder  to  pasture  for  him  2,500  head 
of  cattle  for  the  same  length  of  time,  and  on 
the  same  lands,  this  contract  being  in  writ- 
ing, and  Is  as  follows: 

"Houston,  Texas,  Sept.  12,  1917. 

"This  agreement  entered  into  this  day  by  and 
between  T.  C.  Dunn,  Jr.,  of  Houston,  Harris 
county,  Texas,  and  W.  E.  Vasbinder  of  Cen- 
ter Point,  Kerr  county,  witneaseth: 

"That  the  said  Dunn  for  and  in  consideration 
of  three  dollars  and  fifty  cents  $3.50)  per  head 
agrees  to  pasture,  beginning  September  15,  1917, 
twenty-five  hundred  (2,500)  head  of  cattle  for 
said  Vasbinder,  in  part  of  the  rice  fields  and 
pastures  belonging  to  the  Old  River  Rice  ft 
Irrigation  Company  in  Chambers  county,  Tex- 
as. Said  Dunn  agrees  to  receive  said  cattle 
at  the  unloading  pens  at  Walley,  Chambers 
county,  Texas,  and  deliver  the  said  cattle  back 
to  and  onto  the  train  at  Walley,  Chambers  coun- 
ty, Texas,  or  other  point  to  be  agreed  upon 
later,  free  of  extra  cost  to  said  Vasbinder  on  or 
about  April  20,  1918.  If  said  Vasbinder  desires 
to  ship  out  said  cattle  on  or  before  April  1, 
1918,  then  said  Dunn  is  to  deduct  fifty  (50*) 
cents  per  head  from  said  cattle,  and  the  amount 
to  be  paid  said  Dunn  by  said  Vasbinder  will  be 
three  ($3.00)  dollars  per  head  instead  of  three 
dollars  and  fifty  cents  ($3.50)  per  head.  The 
said  amount  to  be  paid  said  Dunn  when  cattle 
are  delivered  back  to  said  Vasbinder  on  the 
train  at  Walley,  Texas,  or  point  to  be  decided 
on.  In  the  event  said  cattle  fail  to  do  well 
in  the  rice  farms  and  pastures  in  which  they 
are  to  be  located,  on  account  of  lack  of  feed 
in  the  way  of  sufficient  grasses,  tame  or  other- 
wise, then  the  said  Dunn  hereby  agrees  to  give 
the  said  cattle  more  room  in  said  rice  farms  and 
pastures. 

"It  is  hereby  understood  by  and  between  said 
Dunn  and  said  Vasbinder  that  they  are  to  hire 
a  man  to  stay  with  the  said  cattle,  to  look  after 
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.and  care  for  them,  and  the  said  Dunn  and  said 
Vasbinder  are  to  pay  one-half  each  of  the  ex- 
pense of  this  man.  It  is  hereby  acknowledged 
by  the  said  Dunn  that  said  Vasbinder  has  paid 
to  said  Dunn  five  hundred  ($500.00)  dollars  in 
cash  to  show  his  good  faith  in  the  premises. 

"T.  C.  Dunn,  Jr. 

"W.  B,   Vasbinder. 
"Witness:    John  J.  Boyle." 

Vasbinder  then  arranged  with  B.  R.  Rus- 
sell, R.  H.  Martin,  and  T.  P.  Russell  for  them 
to  pasture  their  cattle  with,  bis  on  the  prop- 
erty described  above ;  they  to  pay  Vasbinder 
$4  per  head.  Some  time  about  the  last  of 
November  or  the  first  of  December,  Old 
River  Company  notified  Vasbinder  and  his 
associates  that  Dunn  had  not  paid  the  $3*500 
due  by  aim,  and  that  the  company  was  go- 
ing to  look  to  them  for  this  pay,  and  advised 
them  not  to  pay  their  rent  to  Dunn  until  Old 
River  Company  was  paid.  Part  of  the  cat- 
tle of  appellants  remained  on  the  land  of 
Old  River  Company  after  the  expiration  of 
their  contract  with  Dunn,  tinder  a  special 
cxmtract  between  them  and  Old  River  Com- 
pany. Dunn  never  paid  Old  River  Company, 
nor  did  the  appellants  herein  pay  Dunn  or 
the  Old  River  Company. 

This  suit  was  brought  by  Old  River  Com- 
pany against  R.  R.  Russell,  R,  H.  Martin, 
T.  P.  Russell,  and  T.  O.  Dunn,  Jr.,  to  recover 
$3,500  rental,  .which  Dunn  had  agreed  to 
pay,  less  a  small  credit  entered  by  agreement, 
and  to  forclose  the  lien  claimed  by  Old  River 
Company  against  the  cattle ;  it  pleading  the 
-contract  substantially  as  set  out  above. 

T.  C.  Dunn,  Jr.,  answered,  making  Vas- 
binder a  party  to  the  suit,  and  alleging  that 
Russell,  Martin,  Russell,  and  Vasbinder,  the 
Appellants  here,  were  partners,  pleading  the, 
contract  between  him  and  Vasbinder,  and 
asking  for  judgment  against  them  as  part- 
ners for  the  amount  due  under  the  contract, 
.this  amount  being  In  the  sum  of  $5,970.67, 
the  appellants  having  paid  about  $1,900  on 
this  contract  before  the  suit  was  filed. 

The  appellants  answered  the  plaintiff's 
petition  and  this  affirmative  action  of  Dunn, 
against  them,  by  pleading  the  contract  as 
above  set  out,  and  further  that,  at  the  time 
of  the  execution  of  said  contract,  Dunn  point- 
ed out  to  appellants  certain  lands  as  being 
the  lands  on  which  appellants  were  to  pas- 
ture their  cattle,  and  that  Dunn  falsely 
represented  to  appellants  that  he  had  20,000 
acres  of  land  on  said  premises,  5,000  of 
which  was  pasture  land  and  15,000  of  which 
was  rice  land,  and  that  appellants  could  have 
the  use  of  all  of  this  land  for  their  cattle,  If 
necessary ;  that  he  further  represented  that 
the  stacks  of  rice  straw  on  the  premises  were 
for  the  use  and  benefit  of  appellants'  cattle; 
and  that  the  premises  were  well  watered  by 
wells  and  running  bayous,  and  that  Dunn 
took  them  on  the  lands  and  pointed  out  to 
them  certain  land  as  being  a  part  of  the 


leased  premises,  which  in  fact  was  not  Be 
further  alleged  that  all  of  said  representa- 
tions were  falsely  and  fraudulently  made  by 
Dunn  for  the  purpose  of  inducing  appellants 
to  pasture  their  cattle  with  him  and  enter 
into  the  above  agreement ;  that  Dunn  further 
agreed  that  if  the  cattle  failed  to  do  well  on 
the  rice  farms,  to  give  the  cattle  more  room, 
and  this  representation  was  falsely  and 
fraudulently  made  by  the  said  Dunn;  that 
the  said  Dunn  failed  and  refused  to  carry 
out  all  the  representations  made  by  him  be- 
fore the  contract  was  signed;  and  that  ap- 
pellants suffered  damages  thereby  in  the 
sum  of  about  $29,000.  They  did  not  deny 
under  oath  the  partnership  as  pleaded  by 
Dunn. 

On  the  trial  of  the  case  before  a  Jury,  on 
the  conclusion  of  the  testimony,  the  trial 
court  Instructed  the  Jury  to  return  a.  verdict 
for  Old  River  Company  against  Dunn  and 
R.  R.  Russell,  R.  H.  Martin,  and  T.  P.  Rus- 
sell, for  the  amount  claimed  by  it,  with  a 
foreclosure  of  Hen  against  the  cattle  owned 
by  appellants ;  and  also  instructed  a  verdict 
for  Dunn  against-  all  of  the  appellants  for 
the  amount  claimed  by  htm  against  them  in 
the  sum  pt  $5,970.67,  .with  a  foreclosure  of 
lien  against  the  cattle;  the  Judgment  fur- 
ther providing  that  appellants,  when  they 
paid  the  Old  River  Company  Judgment, 
should  have1  a  credit  for  the  same  against 
the  judgment  held  by  Dunn.  To  this  action 
of  the  court,  appellants  excepted,  and  this 
case  is  now  before  us  on  appeal.  All  parties 
nave  filed  briefs. 

Appellees  object  to  our  considering  appel- 
lants' brief,  asserting  that  the  same  is  not 
prepared  according  to  the  rules  for  briefing. 
These  objections  are  well  taken. 

[1]  Appellees'  first  objection  is  that  the 
assignments  are  not  consecutively  numbered, 
as  required  by  said  rules.  Appellants'  as- 
signments are  numbered  1,  2,  8,  6,  7,  8",  9,  10, 
11,  and  12 ;  it  thus  appearing  that  the  fotrth 
and  fifth  assignments  are  omitted.  Appel- 
lants' brief  is  subject  to  this  criticism. 
Rule  29  for  the  Courts  of  Civil  Appeals 
(142  8.  W.  xii) ;  Barron  vv  White,  155  8.  W. 
590;  Grisham  v.  Connell  Lbr.  Co.,  164  S. 
W.  1107;  Taylor  v.  Butter,  168  S.  W.  1004; 
Petty  v.  City  of  San  Antonio,  181  B.  W.  224; 
Western  Union  Telegraph  Co.  v.  Golden,  201 
S.  W.  1080. 

"[2]  The  following  additional  objections  are 
made  against  appellants'  tenth  assignment 
of  error: 

(a)  Said   assignment  is  multifarious. 

(b)  The  propositions  under  said  assign- 
ments are  not  germane  to  the  assignment  It- 
self. 

(c)  Neither  the  assignment  nor  the  propo- 
sitions thereunder  are  supported  by  state- 
ments adequate  to  advise  the  court  concern- 
ing the  issues  sought  to  be  presented  or  to 
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enable  the  court  "to  form  any  Judgment  con- 
cerning such  Issues. 

This  assignment  is  divided  into  six  sepa- 
rate paragraphs,  each  separately  numbered, 
except  the  first,  and  each  paragraph  within 
itself  being  a  separate  assignment.  It  is 
followed  by  no  statement  whatever,  except: 

"See  testimony  Vasbinder,  S.  F.  3  et  seq., 
testimony  T.  P.  Russell,  S.  P.  60  et  seq..,  tes- 
timony Hedgard,  S.  F.  SO  et  seq.,"  etc. 

This  assignment  Is  subject  to  this  criti- 
cism, ahd  under  the  following  authorities  it 
should  not  be  considered : 

To  the  effect  that  an  assignment  which 
Is  multifarious  will  not  be  considered,  see 
Rules  25,  26,  and  30  for  Courts  of  Civil  Ap- 
peals (142  S.  W.  xil,  xiil);  Davidson  v. 
Jones,  Sullivan  &  Jones,  196  S.  W.  571 ;  Hol- 
ton  v.  G.,  H.  &  S.  A.  Ry.  Co.,  31  Tex.  Civ. 
App.  128,  71  S.  W.  408. 

To  the  effect  that,  where  the  propositions 
are  not  germane  to  the  assignment  and  the 
assignment  itself  is  not  a  proposition,  the 
court  will  refuse  consideration,  see  Rule  30 
for  Courts  of  Civil  Appeals ;  Ward  v.  Odem, 
153  S.  W.  634;  Duren  v.  Bottoms,  60  Tex. 
Civ.  App.  355,  129  S.  W.  876.         , 

To  the  effect  that,  where  neither  the  as- 
signment nor  the  propositions  thereunder  are 
supported  by  adequate  statements  from  the 
record,  the  court  will  refuse  consideration, 
see  Rule  31  for  Courts  of  Civil  Appeals  (142 
S.  W.  xili) ;  McKenrie  r.  Beason,  140  S.  W. 
246;  First  National  Bank  of  Crockett  v, 
Hardtt,  204  S.  W.  712 ;  Ins.  Co.  v.'  Ellison, 
160  S.  W.  1141;  Ludtke  v.  Murray,  199  S. 
W.  321;  Hooks  et  al.  v.  Pate,  197  S.  W.  618; 
Davidson  v.  Jones,  Sullivan  &  Jones,  196 
S.  W.  571;  Louisiana  &  Texas  Lbr.  Co.  v. 
Kennedy,  119  S.  W.  888 ;  Edwards  v.  Smith, 
137  S.  W.  1164;  Childress  v.  Robinson,  161 
S.  W.  78. 

Appellees  also  object  to  a  consideration  of 
assignments  1,  2,  3,  6,  7,  8,  and  9,  for  the 
same  reasons  assigned  by  Dunn  against  the 
tenth  assignment  All  of  these  assignments 
are  subject  to  this  criticism.  Some  of  them 
axe  multifarious ;  none  of  them  are  followed 
by  a  sufficient  statement  to  enable  us  to  re- 
view them. 

[S]  Because  of  all  of  these  omissions  on 
the  part  of  appellants  in  briefing  this  case, 
we  are  precluded  from  considering  their 
brief.  Where  appellee  is  deprived  of  no  val- 
uable right  by  an  omission  on  the  part  of 
appellant  in  briefing,  we  would  not  be  dis- 
posed to  disregard  his  brief;  but,  under  our 
rules,  on  appeal  the  appellant  has  "the  la- 
boring oar."  It  is  the  duty  of  his  counsel, 
on  his  professional  honor,  to  state  all  the 
facts  in  the  record  supporting  his  assign- 
ments. When  this  is  not  done,  either  the 
appellee  must  make  this  statement,  or  the 
court  is  forced  to  go  to  the  record  and  search 
for  the  facts  relied  on  by  appellant  to  sus- 


tain his  assignments;  The  rales  are  design- 
ed to  relieve  the  appellate  courts  of  this 
burden.  Also,  when  the  appellant  fails  to 
do  this,  he  is  depriving  the  appellee  of  a  sub- 
stantial and  valuable  right  granted  him  by 
law. 

However,  appellants  Insist  that  they  are 
entitled  to  a  reversal  of  this  case  on  funda- 
mental error  apparent  of  record.  In  discuss- 
ing this  assignment  before  us  on  submission, 
appellants  advance  the  following  propositions 
under  fundamental  error : 

(1)  Under  the  pleadings  of  Old  River  Com- 
pany, it  was  not  entitled  to  a  foreclosure  of 
a  statutory  lien,  or  any  other  lien  against 
the  cattle. 

(2)  On  the  answer  of  appellants,  if  the  rec- 
ord supported  the  Issues  made,  the  court 
erred  In  Instructing  a  verdict  against  them 
In  favor  of  T.  O.  Dunn. 

(8)  That  the  Old  River  Company  was  en- 
titled to  no  Judgment  against  any  of  these 
appellants. 

[4]  On  these  assignments  of  fundamental 
error,  we  have  examined  the  pleadings  *of 
all  the  parties,  the  Judgment  of  the  court, 
and,  as  appellees  have  briefs  in  the  case,  we 
have  also  examined  the  statements  of  the 
testimony  made  in  their  briefs.  As  appel- 
lants made  no  statement,  and  have  not  filed 
a  supplemental  brief  contesting  the  state- 
ments made  by  appellees,  we  will  take  the 
statements  made  by  them  as  correctly  re> 
fleeting  the  facts  of  the  record.  - 

[6]  In  leasing  to  Vasbinder  and  others, 
Dunn  conveyed  to  them  the  same  premises 
leased  by  him  from  Old  River  Company,  and 
for  the  same  length  of  time.  This  constitut- 
ed an  assignment  of  the  lease  held  by  Dunn 
and  made  appellants  responsible  to  Old  Riv- 
er Company  to  the  same  extent  as  if  the  con- 
tract of  lease  had  been  made  directly  with, 
them  and  the  Old  River  Company. 

The  following  rule  is  announced  in  24  Oyc 
979: 

"The  assignment  of  a  lease  creates  the  re- 
lation of  landlord  and  tenant  between  the  as- 
signee and  lessor,  and  the  rights  and  liabilities 
of  those  parties  are  such  as  are  incident  to  that 
relation." 

In  Forrest  v.  Durnell,  86  Tex.  649,  26  S. 
W.  482,  Chief  Justice  Stayton  said: 

"The  relation  of  landlord  and  tenant  strictly 
does  not  exist,  unless  there  be  a  reversionary 
interest  in  the  former;  and  out  of  this  arises 
the  distinction  between  assignments  and  un- 
derleases. If  a  lessee  parts  with  his  whole 
term  in  all  the  rented  premises,  no  reversionary 
interest  remains  in  him,  and  a  person  taking 
through  him  is  an  assignee,  liable  to  payment 
to  the  landlord  as  the  original  lessee  contracted 
to  pay.  If  he  rents  parts  of  it  to  different  per- 
sons for  the  entire  term,  then  such  persons,  to 
the  extent  of  their  several  holdings,  are  also  as- 
signees, and  in  so  far  liable  to  the  lessor  just 
as  was  the  original  lessee.     Railway  v.  Sette- 
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east,  79  Tex.  262  [IB  S.  W.  228?;    TSyl.  on 
Landl.  and  Ten.  443. 

"A  subtenant  is  one  who  leases  all -Or  a  part 
of  rented  premises  from  the  original  lessee  for 
a  term  less  than  that  held  by  the  latter,  and  in 
that  case  the  lessee  retains  a  reversionary  in- 
terest. In  such  cases  at  common  law  a  sub- 
tenant's property  was  subject  to  distress,  while 
he  was  not  liable  on  the  contract  .between  lessor 
and  lessee." 

In  Menger  v.  Ward,  28  S.  W.  824,  It  was 
said : 

"An  assignment  of  a  lease  would  be,  nothing 
but  a  subletting  for  the  whole  term." 

In  Campbell  v.  Gates,  51  S.  W.  269: 

"In  addition,  the  lease  from  Campbell  to 
Worsham  •  •  •  conveyed  Campbell's  entire 
interest  in  the  pasture  as  acquired  by  him  from 
Cates  and  wife.  This  operated  as  an  assignment 
of  said  lease."  ' 

In  Railway  Oo.  v.  Settegast,  79  Tex.  262, 
15  S.  W.  229,  the  Supreme  Court  said : 

"When,  the  lessee  conveyB  his  entire  term  in 
the  whole  or  a  part  of,  the  demised  premises; 
it  is  an  assignment  of  the-  lease ;  but,  .when  he 
lets  the  premises  for  a  less,  time  than  the  pe- 
riod of  his  unexpired  term,  it  is  an  underlease." 

See,  also,  Wlldey  Lodge  No.  21,  I.  O,  O. 
F.,  v.  City  of  Paris,  31  Tex.  Civ.  App.  632, 
73  S.  W.  69 ;  Edwards  v.  Anderson,  82  S.  W. 
659;  Weoldrldge  v.  Railway  Co.,  88  Tex. 
Civ.  App;  551,  86  S,  W.  948;  Glddlngs  v. 
Felker,  70  Tex.  176,  7  S.  W.  694;  M:,  K.  & 
T.  v.  Keahy,  37  Tex.  Civ.  App.  330.  83  Sj 
W.  1103;  Land  v.  Boby,  56  Tex.  Civ., App. 
333,  120  S.  W.  1058;  Doyle  v.  Scott,  134  S. 
W.  828. 

[6]  Bat  even  as  subtenants  under  Dunn, 
the  Old  River  Company  held  a  Hen  on  the 
cattle  of  appellants  for  the  rent  duo  by 
Dunn,  under  article  6664,  R.  S.  1911. 

In  Forrest  v.  Durnell,  supra,  the  Supreme 
Court  said: 

"The  land  and  the  crops  to  be  grown  -cannot 
be  freed  from  the  conditions  imposed  by ,  law, 
nor  can  the  lessor's  rights  be  abridged  by  any 
subordinate  contract  of  the  lessee.  -  He  can  pass 
no  better  estate  nor  confer  any  superior  right 
to  the  use  of  the  land  than  he  possessed  him- 
self. If  it  were  otherwise,  the  subletting  in 
parts  might  defeat  the  security  given  under  the 
statute  and  render  it  inoperative." 

In  Maverick  v.  Skinner,  50  S.  W.  640,  the 
court  said: 

"The.  landlord's  lien  for  the  rent  existed  on 
the  goods  in  the  hands  of  the  trustee  and  as- 
signee precisely  as  if  the  tenant  had  held  them. 
Forrest  v.  Durnell,  86  Tex.  647,  26  S.  W.  481. 
It  was  not  necessary  for  plaintiff  to  resort  to 
a  distress  proceeding ;  his  right  to  the  lien  could 
be  ss  effectually  enforced  by  a  suit  for  fore- 
closure." 

In  Edwards  v.  Anderson,  supra,  the  court 
said: 


♦'Unless  he  had  waived  ft,  the  appellee  had  a 
landlord's  hen,  created  ■  by  statute,  on  all  the 
products  grown  Upon  his  farm,  whether  raised 
by  Foesselman  or  Edwards,  and  whether  Ed- 
wards  was  a  subtenant  or  assignee  under  Foes- 
selman, and  whether,  appellee  did  or  did  not  con- 
sent for  Foesselman  to  sublet  to'  appellant." 

See,  also,  Wooldridge  A  Sons  v.  Rail- 
way Co.,  88  Tex.  Civ.  App.  551,  86  S.  W. 
943;  Land  v.  Roby,  56  Tex.  Civ.  App.  333, 
120  S.  W.  1058 ;  Ft.  Worth  Fair  Ass'n  v.  Ft. 
Worth  Driving  Corporation,  56  Tex.  Civ, 
App.  167,  121  S.  W.  213. 

[7]'  We  further  find  that,  when  Dunn  lea» 
ed  the  premises  from  the  Old  River  Com- 
pany, it  was  understood  between  them  that 
Dunn  was  to  sublet  or  assign  this  lease  to 
other  parties,  and  while  the  Old  River  Com. 
pany,  at  such  time,  may  not  have  had  the 
appellants  "in  mind  as  being  the  persons  to 
.whom  Dunn  would  sublease  or  assign,  yet 
Dunn  had  such  right, .  and  the  Old  River 
Company  Is  bound  by  such  assignment  or 
sublease,  and  under  the  rule  announced  In 
Forrest  v.  Durnell,  supra: 

"If  the  landlord  consents  expressly  or  im- 
pliedly to  the  occupation  of  his  land  by  an  as- 
signee or  undertenant,  the  relation  of  landlord 
and  tenant  necessarily  exists  between  him  and 
such  persons." 

This  rule  Is  again  announced  In  Strong 
v.  State,  70  Tex.  Cr.  App.  89,  156  S.  W.  659, 
and  Horton  v.  Lee,  180  S.  W.  1170. 

Under  appellants'  assignment  of  funda- 
mental error,  we  bold  that  the  Old  River 
Company  has  pleaded  facts  entitling  It  to  a 
statutory  lien  against  appellants'  cattle  for 
the  full  amount  of  the  lease  contract  between 
it  and  Dunn,  and  also,  as  appellants  hold 
as  assignees  under  Dunn,  that  they  are  per- 
sonally liable  for  the  full  amount  of  said  con- 
tract; and,  If  we. should  be  In  error  In  hold- 
ing them  liable  as  assignees,  then,  as  they 
held  the  premises  with  the  knowledge  and 
consent  of  the  Old  River  Company,  the  re- 
lation of  landlord  and  tenant  existed  be- 
tween them  and  Old  River  Company,  and 
they  are  liable  for  the  amount  of  the  rent, 
and  Old  River  Company  is  entitled  to  a  fore- 
closure of  its  lien  on  said  cattle. 

Unless  appellants  'were  entitled  to  defeat 
Dunn's  claim  against  them  by  reason  of  the 
facts  pleaded  by  them,  under  the  contract 
copied  above,  Dunn  was  entitled  to  recover 
the  full  amount  asked  by  him,  with  a  fore- 
closure of  the  len  provided  In  article  5664, 
which  he  duly  pleaded. 

[I]  Appellants  Insist,  under  an  assignment 
of  fundamental  error,  that  we  should  re- 
view the  action  of  the  court  In  peremptorily 
instructing  a  verdict  against  them  on  the 
facts  set  up  in  their  answer.  Now,  going  to 
their  answer,  we  And  that  appellants  plead- 
ed that  Dunn  falsely  represented  to  them 
that  their  cattle  were  to  get  the  benefit  of 
the    rice    straw    on    the    leased    premises. 
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There  is  nothing  in  the  contract  to  that  ef- 
fect. There  is  no  plea  against  Dunn  that  he 
despoiled  the  leased  premises  of  the  rice 
straw  or  that  he  permitted  others  to  do  so. 
Appellants  ask  for  relief  solely  and  only  on 
the  ground  of  a  parol  Statement  made  be- 
fore the  contract  was  executed.  As  to  this 
ground  of  recovery,  the  court  properly  charg- 
ed the  Jury  to  return  a  verdict  against  ap- 
pellants. 

To  the  same  effect  is  appellants'  plea  as 
to  water  and  the  running  bayous.  There,  is 
nothing  in  the  contract  binding  Dunn  to 
furnish  any  water,  so  the  court  did  not  err 
as  to  this  element  of  damage. 

[9]  Appellants  pleaded  also  that  Dunn 
represented  to  them  that  he  owned  20,000 
acres  of  land,  over  which  the  cattle  could 
graze,  and  that  this  representation  was 
false.  There  is  no  allegation  in  the  pleading 
that  this  20,000  acres  was  a  part  of  the  leas- 
ed premises,  but  only  that  Dunn  falsely  rep- 
resented that  he  owned  this  land,  and  that 
appellants'  cattle  could  graze  on  it,  thereby 
inducing  appellants  to  lease  the  land  de- 
scribed In  the  contract.  This  would  clearly 
vary  the  terms  of  the  written  contract  by  a 
parol  contemporaneous  agreement  to  furnish 
lands  not  set  out  therein. 

[10}  Appellants  further  allege  that  Dunn 
took  them  around  the  leased  premises  and 
pointed  out  certain  lands  as  being  Included 
therein,  which,  in  fact,  were  not  included 
therein.  This  allegation  is  not  sufficiently 
specific  for  us  to  determine,  under  a  propo- 
sition of  fundamental  error,  whether  or  not 
the  court  erred  in  relation  thereto.  The 
lands  so  pointed  out,  and  which  appellants 
claim  were  not  Included  in  the  contract,  are 
not  described ;  nor  is  their  value  as  pasture 
lands  set  out ;  nor  are  any  facts  stated  as  a 
specific  basis  for  damage  regarding  these 
lands.  The  court  did  not  err  in  his  instruc- 
tion, so  far  as  this  allegation  1b  concerned. 

[11]  It  is  provided  specifically  in  the  con- 
tract: 

"In  the  event  said  cattle  fail  to  do  well  in 
the  rice  farms  and  pastures  in  which  they  are 
to  be  located,  on  account  of  lack  of  feed  in  the 
way  of  sufficient  grasses,  tame  or  otherwise, 
then  the  said  Dunn  hereby  agrees  to  give  the 
said  cattle  more  room  in  said  rice  farms  and 
pastures." 

Appellants  pleaded  that  the  cattle  did  not 
do  well  on  the  lands  described  In  the  con- 
tract, and  that  Dunn  ref usedj  to  furnish  oth- 
er lands. 

Looking  to  appellees'  brief,  we  find  this 
statement,  from  the  testimony  of  T.  P.  Rus- 
sell, one  of  the  appellants: 

"I  believe  I  got  a  letter  from  Mr.  Dunn  some- 
thing to  the  effect  that  if  I  thought  the  cattle 
were  not  doing  well  enough  that  he  could  fur- 
nish me  from  2,000  to  3,000  acres  right  away. 
With  reference  to  whether  I  went  to  see  him 


after  that,  I  didn't  want  to  see  him  because  I 
did  not  have  a  contract  with  him.  I  had  a  con- 
tract with  Mr.  Vaabinder." 

It  Is  our  conclusion  that  on  an  assignment 
of  fundamental  error,  the  judgment  of  the 
lower  court  cannot  be  disturbed. 

We  would  add  further  that,  though  not 
required  to  do  so  under  the  rules  for  brief- 
ing, or  under  the  decisions  of  our  courts,  we 
hate  examined  all  of  the  different  assign- 
ments made  by  appellant,  and  if  .we  were 
passing  on  them  seriatim,  as  presented,  to- 
gether with  the  propositions  thereunder,  we 
would  be  forced  to  overrule  all  of  them. 

Finding  no  errors  in  this  record,  this  case 
is  in  all  things  affirmed. 


MORRISS  v.  HESSE    (No.  6181.) 

(Court  of  Civil  Appeals  of  Texas.     San   An- 
tonio.    March  12,  1910.     Rehearing  Denied 
April  9,  1919.) 

1.  Evidence    ej=»419(4)  —  Parol  Evidence 
— Covenant  against  Incumbrances. 

In  action  for  damages  for  breach  of  cov- 
enant against  incumbrances,  consisting  of  re- 
tention of  possession  of  the  granted  premises 
by  a  tenant  of  the  vendor  for  several  months 
after  the  conveyance,  parol  evidence  is  inad- 
missible to  show  that  the  plaintiff  grantee  as- 
sumed the  burden  imposed  by  the  tenant's  oc- 
cupancy, and  took  the  land  subject  to  the  ten- 
ant's right  of  possession. 

2.  Covenants    ®=>96(3)  —  Against  Incum- 
brances—Unexfibed  Lease. 

An  unexpired  lease  constitutes  an  incum- 
brance, in  that  it  entitles  the  tenant  to  a  right 
or  interest,  to  the  diminution  of  the  value  of 
the  land  conveyed. 

8.  Covenants   ®=>97— Quiet  Enjoyment. 

An  unexpired  lease  is  a*  breach  of  the  cov- 
enant for  quiet  enjoyment. 

4.  Covenants      «=>127(6)  —  Incumbrances 
—Set-Oft. 

A  grantee,  receiving  from  tenant  in  posses- 
sion of  the  granted  premises  lease  money  or  part 
of  the  crops  in  lieu  of  lease  money,  is  chargea- 
ble with  what  he  so  receives  as  an  offset  to  his 
claim,  under  covenants  in  his  deed,  for  the  value 
of  the  use  of  the  land  during  the  time  he  is  de- 
prived thereof  by  reason  of  the  tenant's  pos- 
session. 

5.  Covenants   «==>  131— -Interest. 

In  an  action  for  damages  for  breach  of  cov- 
enant against  incumbrances  consisting  of  an 
outstanding  lease  of  the  granted  property,  in- 
terest was  properly  allowed  on  the  amount 
found  by  the  jury  as  the  amount  by  which  the 
value  of  the  use  and  enjoyment  of  the  land  b> 
the  grantee  was  diminished  by  occupation  of  the 
premises  by  the  lessee. 

Appeal  from  District  Court,  Bexar  County; 
R  B.  Minor,  Judge. 


*=»Fot  other  caeea  see  una  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlgeiti  and  Indezea 
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Suit  by  Charles  W.  Green  against  Nellie 
Hesse  and  another,  In  which  by  plea  A.  G. 
Morrlss  was  made  a  party.  Prom  Judgment 
for  Nellie  Hesse  against  said  Morrlss,  the 
latter  appeals.    Affirmed. 

Will  A.  Morrlss  and  W.  H.  Lipscomb,  both 
of  San  Antonio,  for  appellant 

Don  A.  Bliss,  of  San  Antonio,  for  appel- 
lee. 

MOURSDND,  J.  Charles  W.  Green  sued 
William  and  Nellie  Hesse,  upon  a  certain 
vendor's  lien  note,  executed  by  A.  G.  Morrlss 
to  Will  A.  Morrlss,  and  assumed  by  said  Wil- 
liam and  Nellie  Hesse  upon  the  purchase 
by  them  of  certain  tracts  of  land  situated  in 
Kerr  county.  William  Hesse  died  pending 
the  suit  Nellie  Hesse  and  the  children  of 
William  Hesse  filed  a  plea,  making  A.  G. 
Morrlss  a  party,  and  sought  to  recover  dam- 
ages from  him  on  account  of  the  fact  that  at 
the  time  he  conveyed  said  tracts  of  land  to 
said  Nellie  Hesse,  to  wit  on  July  12,  1909, 
they  were  in  the  possession  of  a  tenant  who 
continued  in  possession  thereof  until  the 
latter  part  of  November,  1909.  For  the  pur- 
poses of  this  appeal,  the  cause  of  action  thus 
asserted  may  be  said  to  have  been  one  based 
upon  the  covenant  against  incumbrances  in 
the  deed  from  said  A  G.  Morrlss  to  Nellie 
Hesse,  implied  from  the  use  of  the  words 
"grant  and  convey"  therein,  and  a  general 
warranty  of  title,  which  covenant  was  alleg- 
ed to  have  been  breached  by  such  failure  to 
deliver  possession.  Said  Morrlss'  answer 
contained  the  following  allegations: 

«  •  •  •  Thig  defendant  says  that  it  is  not 
true  that  he  represented  to  or  agreed  with  said 
defendant  Hesse,  nor  her  husband,  William 
Hesfee,  that  she  or  they  should  have  Immediate 
possession  of  the  property  conveyed  by  this  de- 
fendant to  said  Hesse,  upon  the  execution  and 
delivery  of  said  deed  to  her,  but  on  the  con- 
trary, avers  that  at  the  time  of  his  agreement 
to  convey  said  property  to  said  Hesse,  and  at 
the  time  of  the  execution  and  delivery  of  his 
said  deed,  and  as  a  part  of  the  consideration 
therefor  and  at  all  times  thereafter,  it  was  un- 
derstood and  agreed  between  the  parties  that 
one  Burks  was  then  a  tenant  on  the  property 
so  conveyed  to  said  Hesse,  and  that  the  hus- 
band of  defendant  Hesse,  to  wit  William  Hesse, 
under  instructions  and  agreements  with  this 
defendant  saw  and  interviewed  said  tenant  with 
regard  to  the  time  when  said  tenant  could  give 
possession  of  said  lands  and  premises  to  said 
Hesse,  and  said  Hesse  took  said  property  with 
the  agreement  and  understanding  that  he  should 
not  have  possession  of  same  until  such  time  in 
the  fall  or  winter  of  1909,  when  said  tenant 
should  surrender  the  possession  of  said  prem- 
ises, or  when  the  tenancy  of  said  tenant  for  the 
year  1909  should  expire,  and  that  said  Hesse 
should  have  the  lease  or  use  of  the  premises  in 
San  Antonio,  so  traded  by  them  to  tills  defend- 
ant for  said  property,  until  such  time  as  they 
could  get  possession  from  said  tenant  Burks, 
•aid  William  Hesse  having  prior  thereto  seen 
and  interviewed  said  tenant  with  regard  to  the 


time  when  he,  said  tenant  should  surrender 
said  premises,  and  fully  understanding  and 
agreeing  to  the  continued  occupancy  of  said 
lands  by  said  tenant  until  such  later  period  in 
said  year  when  said  tenant  could  and  would 
remove  therefrom." 

.  The  cause  of  action  asserted  by  Green 
having  been  severed  from  that  of  Nellie 
Hesse  and  the  heirs  of  William  Hesse  against 
Morrlss,  the  court  as  to  the  cause  of  action 
against  said  Morrlss,  submitted  to  the  jury 
only  the  question: 

"By  what  amount  if  any,  was  the  value  of 
the  use  aad  enjoyment  of  the  land  by  an  owner 
of  the  fee  simple  title  diminished  by  Burk's 
occupation  or  use  of  the  same,  or  such  part  of 
the  same  as  you  may  believe  from  the  evidence 
that  he  occupied  or  used,  and  during  such  time 
as  you  may  believe  from  the  evidence  that  he 
occupied  or  used  the  same  after  the  delivery  of 
the  deed  for  the  land  by  A.  G.  Morriss  to  Mrs. 
Hesse?"     The  jury  answered:     $250.00." 

Thereupon  Judgment  was  rendered  In  fa- 
vor of  Nellie  Hesse  against  said  Morrlss  for 
said  sum,  with  interest  thereon  from  Janu- 
ary 1,  1913,  at  the  rate  of  6  per  cent  per 
annum,  and  against  the  heirs  of  William 
Hesse,  who  also  had .  sought  a  recovery 
against  said  Morriss. 

Upon  the  trial  appellant,  Morriss,  offered 
to  prove  by  Will  A.  Morriss: 

"That  he,  the  said  Morriss,  acted,  through- 
out the  negotiations  with  William  Hesse,  for 
A.  G.  Morriss  in  making  the  deed  for  plaintiff, 
Hesse,  and  that  all  of  his  dealings  were  with 
William  Hesse,  the  husband  of  the  plaintiff, 
Nellie  Hesse;  that  when  said  William  Hesse 
and  the  said  witness  were  first  discussing  said 
deal,  the  said  witness,  Will  A.  Morriss,  told 
the  said  William  Hesse  that  a  man  by  the  name 
of  Burks  was  on  the  property  subsequently 
deeded  to  said  Nellie  Hesse,  living  in  the  house ; 
that  he  had  some  sort  of  crops  in  the  fields,  and 
that  as  he,  the  said  Hesse,  was  going  up  there 
with  Mr.  Hixon,  the  agent  -who  brought  said 
Hesse  to  the  witness,  to  look  at  the  place  and 
see  whether  he  wanted  it  the  said  witness  want* 
ed  him  to  see  the  occupant  Mr.  Burks,  and 
find  out  from,  and  agree  with,  Burks  as  to  when 
said  Burks  could  get  off,  as  said  witness  knew 
that  Burks  had  some  crops  on  there,  and  it 
might  take  him  some  little  time  to  get  off  the 
property,  and  that  said  witness  would  not  make 
the  deal  with  him,  except  for  him  to  let  Burks 
stay  on  and  get  his  crops  off,  or  for  him,  the 
said  Hesse,  to  deal  with  Burks  as  he  saw  fit; 
that  after  Hesse  went  up  there  and  saw  the 
property  he  came  back,  and  in  the  course  of 
a  discussion  between  said  witness  and  said 
Hesse  he,  the  said  Hesse,  discussed  it  with 
Burks,  and  that  Burks  did  not  have  any  crops 
over  much  of  the  fields,  and  that  he,  the  said 
Burks,  said  that  he  could  get  off  what  crops 
he  had  there— principally  cotton— as  soon  as  the 
cotton  was  ready  to  pick,  and  that  this  would 
be  satisfactory  to  him,  provided  the  witness 
would  let  the  said  Hesse  and  his  family  occupy 
the  place  he  was  to  trade  A  G.  Morriss  on  Ma- 
tamoras  street  until  such  time  as  he  could  get 
possession  up  there,  and  be  said  that  would  be 
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satisfactory,  «s  it  would  take  him  some  time  to 
get  possession  any  way,  and  the  witness  told 
him  that  he  would  not  let  him  have  the  prop- 
erty for  the  price  he  was  paying  therefor,  except 
on  his  making  his  own  arrangements  and  as- 
suming any  kind  of  occupancy  under  Burks; 
that  this  was  agreed  to  and  understood  between 
said  William  Hesse  and  said  witness,  and  that 
witness  agreed  that  he  should  keep  the  place 
on  Matamoras  street  until  such  time  aa  he  could 
go  up  there  and  get  possession  from  Burks; 
that  such  agreement  was  the  understanding, 
and  a  part  of  the  consideration  at  the  time  of 
the  delivery  of  deeds,  that  he  should  assume 
the  matter  of  getting  Burks  off  or  waiting  to 
take  possession  until  Burks  should  get  off." 

[1-3]  This  testimony  was  objected  to  on  the 
ground  that  it  was  inadmissible,  "in  that  it 
tended  to  alter,  vary,  change,  contradict, 
and  modify  the  written  agreement  between 
the  said  A.  O.  Morrlss  and  said  Nellie  Hesse, 
as  evidenced  by  the  warranty  deed  executed 
by  said  Morrlss  to  Nellie  Hesse."  This  objec- 
tion was  sustained,  and  by  the  first  assign- 
ment of  error  complaint  Is  made  of  such  rill- 
ing. The  proposition  relied' on  is  that  parol 
evidence  was  admissible  to  show  that  the 
grantee  In  the  deed  had  assumed  the  burden 
Imposed  by  the  tenant's  occupancy  and  took 
the  land  subject  thereto.  The  case  of  John- 
son v.  Elmen,  94  Tex.  168,  59  S.  W.  253,  52 
I*.  B.  A.  162,  86  Am.  St.  Bep.  845,  is  the 
only  one  cited  by  appellant,  and  that  case  is 
the  first  one  cited  by  appellees  in  support 
of  their  counter  proposition.  In  that  case 
It  was  held  that  in  a  suit  on  the  covenant 
against  Incumbrances  it  could  be  shown  by 
parol  that  the  grantee  assumed  and  agreed 
to  pay  off  a  certain  debt  secured  by  lien 
against  the  land.  The  holding  is  in  line  with 
many  cases  decided  by  courts  of  other  states, 
some  of  which  are  collated  in  the  note  on 
page  229  of  L.  B,  A.  1916E.  It  will  be  seen, 
by  reading  the  .editor's  note  beginning  on 
page  221,  that  there  are  many  cases  holding 
the  contrary.  In  the  case  of  Johnson  v.  El- 
men the  court  recognizes  the  rule  that  parol 
evidence  cannot  be  admitted  to  show  merely 
that  the  parties  orally  agreed  that  a  certain 
incumbrance  should  be  excepted  from  the 
operation  of  a  deed,  but  at  the  same  time 
held  that  the  effect  of  a  verbal  promise  to 
assume  and  pay  off  the  incumbrance  was  not 
to  except  the  vendor's  lien  notes  from  the 
covenant,  but  to  show  that  as  between  the  par- 
ties to  the  contract  the  incumbrance  bad  been 
discharged.  It  was  deemed  that  the  equitable 
principle  should  apply  that  "that  is  consider- 
ed as  done  which  ought  to  be  done,  and  that 
as  between  the  parties  the  lien  should  be 
held  to  be  discharged."  Appellants,  in  order 
to  bring  this  case  within  the  rule  applied  in 
the  case  of  Johnson  v.  Elmen,  desire  to  have 
the  possession  of  the  tenant  treated  as  a  bur- 
den assumed  as  part  of  the  consideration 


Instead  of  the  parol  agreement  being  consid- 
ered as  one  -involving  the  assumption  of  an 
Incumbrance  by  the  grantee,  It  should  be 
treated  as  one 'to.  the  effect  that  a  certain  in- 
cumbrance is  to  be  excepted  from  the  opera- 
tion of  the  covenants  therein  made.  The 
agreement  does  not  restrict  the  covenant 
by  adding  to  the  consideration  expressed  la 
the  deed'  an  obligation  on  the  part  of  the 
grantee  to  pay  off  a  certain  debt  against  the 
land,  which  necessitates  the  construction 
that  the  covenant  is  restricted  to  the  extent 
that  it  must  be  consistent  with  the  consider- 
ation, but  directly  restricts  the  covenant  by 
adding  to  the  deed,  not  something  agreed  to 
be  paid  or  performed  by  the  grantee,  but 
simply  an  agreement  that  the  incumbrance 
created  by  the  possession  of  the  tenant  is  to 
be  excepted  from  the  general  covenant 
against  Incumbrances.  If  this  effort  to  dif- 
ferentiate the  agreements  In  this  case  from 
the  one  in  the  case  of  Johnson  v.  Elmen  is 
without  merit,  then  it  occurs  to  us  that  it 
can  plausibly  be  urged  that  every  parol 
agreement  may  be  shown,  regardless  of  Its 
effect  on  the  covenants  of  the  deed.  That  a 
parol  agreement  to  the  effect  that  the  gran- 
tee bought  only  a  certain  estate  In  the  land, 
or  bought  subject  to  certain  defects  of  title, 
cannot  be  shown  In  defense  of  a  suit  on  the 
covenants  of  a  general  warranty  deed  Is  sus- 
tained by  our  decisions.  Wells  v.  Oroesbeck, 
22  Tex.  429;  Blgham  ▼.  Bigham,  5T  Tex. 
238 ;  Warren  v.  Clark,  24  S.  W.  1105 ;  Ord 
v.  Waller,  107  S.  W.  1166 ;  Johnson  v.  John- 
son, 147  S.  W.  1167.  The  same  rule  should, 
we  believe,  apply  when  It  is  sought  to  show 
by  parol  that  the  grantee  bought  subject  to 
the  right  of  possession  of  a  tenant  of  the 
grantor.  An  unexpired  lease  not  only  con- 
stitutes an  incumbrance.  In  that  It  entitles 
the  tenant  t"  a  right  or  interest  to  the  dim- 
inution of  the  value  of  the  land  conveyed,  but 
in  addition  it  prevents  the  grantee  from  ob- 
taining the  possession  to  which  he  Is  entitled 
under  the  terms  of  his  deed,  and  therefore  It 
seems,  In  view  of  the  general  warranty,  that 
there  is  also  a  breach  of  the  covenant  for 
quiet  enjoyment  Williams  v.  Turner,  50 
Tex.  137 ;  Jones  v.  Paul,  59  Tex.  41. 

The  case  of  Burroughs  v.  Pate,  166  Ala. 
223,  51  South.  978,  Is  very  similar  in  its  facts 
to  this  case.  The  Supreme  Court  of  Alabama 
held  that  if  the  parol  testimony  reduces  the 
estate  conveyed,  or  limits  or  restricts  the  un- 
qualified use  and  enjoyment  of  the  land  con- 
veyed, it  Is  inadmissible.  See,  also,  O'Connor 
v.  Enos,56  Wash.  448, 105  Pac.  1039;  Simons 
v.  Diamond  Match  Co.,  159  Mich.  241,  123 
NiW.  1132;  Anthony  v.  Rockefeller,  102  Mo. 
App.  326,  76  8.  W.  491. 

Had  It  been  alleged  and  proven  that  the 
Hesses  actually  received  benefits  under  the 
parol  agreement,  an  element  of  estoppel 
would  have  been  Introduced  into  the.  case. 


for  the  deed.    It  seems,  to  us,  however,  that  |  which  would  probably  he  sufficient  to  prevent 
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a  suit  on  fhe  covenant,  bat  it  la  only  -alleg- 
ed and  was  only  sought  to  prove  that  appel- 
lant agreed  that  the  Hesses  might  occupy  cer- 
tain premises  In  San  Antonio,  which  they 
conveyed  as  part  'of  the  consideration.  Tor 
their  conveyance.  It  waa  not  alleged  nor 
sought  to  be  proven  that  the  Hesses  actually 
occupied  the  premises  on  Matamoras'  street 
after  the  deal  was  closed.  The  testimony 
excluded  related  wholly  to  negotiations  pre- 
ceding fhe  execution  of  the  deed.  Had  the 
testimony  been  to  the  effect  that  an  agree- 
ment was  made  subsequent  to  the  delivery  of 
the  deed  by  which,  In  consideration  of  the 
agreement  permitting  the  Hesses  to  occupy 
and  use  the  Matamoras  street  property  until 
they  could  obtain  possession  of  the  premises 
conveyed  them,  it  was  agreed  by  them  that 
the  Incumbrance  existing  by  virtue  of  Hie 
unexpired  lease  should  not  be  relied  on  as 
a  breach  of  the  covenants  In  the  deed,  a  dif- 
ferent case  would  have  been  presented,  one 
in  which  a  claim  existing  because  of  breach 
of  a  covenant  was  canceled  for  a  valuable 
consideration.  There  are  cases  In  which  a 
written  assignment  of  the  lease  has  been 
made,  and  of  course,  such  assignment  and 
the  deed  being  construed  together  for  the  pur- 
pose of  ascertaining  the  terms  of  'the  written 
contract,  it  was  held  In  such  cases  that  the 
grantee '  bought  subject  to  the  lease,  and 
could  not  sue  for  breach  of  covenant. 

[4]  In  some  cases  premises  are  purchased 
because  of  the  existence  of  a  good  lease 
thereon.  In  such  cases  there  Is  a  breach  of 
the  covenant,  but  it  may  not  occasion  dam- 
ages; for  what  the  grantee  receives  from  the 
tenant  may  be  the  full  rental  value.  If  the 
grantee  collects  lease  money  from  the  tenant 
or  receives  part  of  the  crops  in  lieu  of  lease 
money,  it  Is  obvious  that  what  he  receives 
is  chargeable  against  him  in  offset  to  bis 
claim  for  the  value  of  the  use  of  the  land  dur- 
ing the  time  he  is  deprived  thereof.  It  ap- 
pears to  us  that  in  some  instances  the  courts 
have  confused  the  Issue  of  whether  any  ac- 
tual damages  were  suffered  with  the  issue 
whether  the  covenant  was  breached. 

We  conclude  that  the  court  did  not  err  in 
excluding  the  testimony. 

[(]  Appellant  also  complains  because"  the 
court  allowed  Interest  on  the  amount  found 
by.  the  jury  In  answer  to  the  question  sub- 
mitted. No  authority  is  cited  by  appellants, 
and  we  believe  none  can  be  found  to  support 
their  contention.  We  have  had  occasion  to 
read  many  cases  in  passing  on  the  first  ques- 
tion, and  in  all,  in  which  the  Issue  arose  as 
to  the  measure  of  damages,  interest  .was  al- 
lowed. In  this  case,  the  court  allowed  no 
Interest  up  to  the  time  of  the  death  of  Win. 
Hesse  In  1912,  evidently  on  the  theory  that 
it  was  community  property,  but  did  allow 
Mrs.  Hesse  interest  from  that  time  on. 

The  judgment  is  affirmed. 


SIMMONS  et  al.  v. 
CO. 


WESTERN  INDEMNITY 
(No,  809ft.) 


(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Feb.  15, 1019.) 

1.  Insurance   <g=>67fr— Assumption  or  Lia- 
bilities bt  Anotbxb  Company. 

A  contract  of  one  company  assuming  the  lia- 
bilities of  another  company  does  not  constitute 
an  issuance  of  a  new  policy  upon  the  life  of 
one  dead  at  the  date  of  such  contract,  nor  an 
extension  of  the  period  of  limitation  which  had 
begun  to  run, 

2.  Insurance  «a»177  •"-  Premiums  —  Dc- 
-  fault  After  Injury. 

A 'beneficiary  can  recover  upon  an  accident 
policy  for  injury  occurring  during  the  period 
for  which  a  premium  was  paid,  though  death 
from  the  injury  took  place  after  such  period. 

3.  Limitation  or  Actions   ej=»24(l)— Inbur- 
.  ance    «=»558(4),  623(1)— Psoor  of  Claim— 

Failure  to    Furnish   Blanks— Waives— 
-  Statute  or  Limitations. 

Where  the  beneficiary  in  an  accident  policy 
wrote  to  the  Insurer  within  90  days  after  death 
of  Insured,  as  provided  by  the  policy,  to  furnish 
blanks  required  for  proof,  but  insurer  failed  to 
furnish  same,  such  failure  constitutes  a  waiver 
of  insurer's  right  to  such  proof,  and  of  the  con- 
tractual period  of  limitation  stated  in  the  poli- 
cy in  pursuance  of  Vernon's  Sayles'  Ann.  Civ. 
St  1914,  art  4742,  and  hence  the  statutory 
period  of  four  years  applied. 

4.  Limitation  or  Actions   «=»199(1)  —  In- 
surance Policy— "Reasonable  Time." 

Unless  the  facts  are  clear,  the  question  as 
to  what  is  a.  "reasonable  time"  after  refusal  of 
insurer  to  furnish  blanks  for  proof  of  loss  under 
an  accident  policy,  during  which  time  limita- 
tions would  not  run  against  action  by  insured, 
is  a  mixed  question  of  law  and  fact  to  be  sub- 
mitted to  the  jury  under  proper  instructions; 
"reasonable  time"  being  such  promptitude  aa 
the  situation  of  the  parties  and  the  circumstanc- 
es allow  (citing  Words  and  Phrases,  vol.  4,  p. 
186). 

5.  Insurance      «J=*>668(14)  —  Question  ro» 
Juby— Notice  and  Proof. 

Whether  the  beneficiary  in  an  accident  poli- 
cy notified  the  insurer  of  the  death  of  insured 
and  requested  blanks  required  by  the  policy  for 
proof  of  claim,  and  received  no  reply  and  no 
blanks  were  Bent  held  a  question  of  fact  for  the 
jury. 

6.  Insurance     <8=>146(3),  623(1)— Action    on 
Policy  —  LainTATioN  Provisions  —  Con- 

.  STJtuonoN. 

The  provision  in  an  insurance  policy  for 
shortening  the.  period  of  limitation,  being  one 
for  the  benefit  of  the  insurer,  may  be  waived, 
and  will  be  construed  strictly  against  the  in- 
surer and  liberally   in  favor  of  the  beneficiary. 

Appeal  from  Cooke  County  Court;    H.  S. 
Holman,  Judge. 
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Action  by  Georgia  Simmons  and  others 
against  the  Western  Indemnity  Company. 
From  a  judgment  for  defendant,  plaintiffs 
appeal    Reversed  and  remanded. 

E.  A.  Blanton,  of  Gainesville,  and  Thos.  C. 
Tripp,  of  Nocona,  for  appellants. 

C.  R.  Pearman  and  Davis  &  Davis*  all  of 
Gainesville,  for  appellee. 

BUCK,  J.  [1]  This  is  an  appeal  from  a 
Judgment  for  defendant  under  an  instructed 
verdict.  We  are  not  advised  as  to  whether 
the  ground  upon  which  .the  peremptory  in- 
struction was  given  was  that,  In  the  opinion 
of  the  court,  the  uncontroverted  evidence 
sustained  one  or  more  of  the  defendant's 
pleas  of  limitation,  or  that  the  court  con- 
cluded that  the  facts  showed  that  the  policy 
was  not  In  force  at  the  time  of  the  insured's 
death.  In  this  connection,  it  may  be  well  to 
state  that  In  our  opinion  the  fact  that  the 
Western  Indemnity  Company  on  October  16, 
1913,  in  writing,  assumed  all  the  liabilities 
of  the  Western  Casualty  &  Guaranty  Insur- 
ance Company,  which  company  Issued  the 
policy  declared  upon,  would  not  extend  or 
in  any  way  affect  the  question  of  limitation. 
The  contract  of  assumption  of  liability  by 
the  appellant  company,  while  for  the  bene- 
fit of  the  policy  holders  in  the  Western  Cas- 
ualty &  Guaranty  Company  as  their  rights 
existed  at  the  time  of  such  assumption,  could 
not  reasonably  be  held  as  the  Issuance  of  a 
new  policy  upon  the  life  of  one  who  was  dead 
at  the  date  of  the  contract  between  the  two 
companies,  or  as  prolonging  any  period  of  lim- 
itation which  had  begun  to  run. 

It  is  agreed  in  the  statement  of  facts  that 
on  October  16,  1913,  the  Western  Indemnity 
Company  "assumed,  in  writing,  all  liabilities" 
of  the  Western  Casualty  &  Guaranty  Insur- 
ance Company.  If  the  insured  In  any  policy 
Issued  by  the  Western  Casualty  &  Guaranty 
Insurance  Company  had  died  prior  to  the  as- 
sumption of  liability  by  the  Western  Indem- 
nity Company,  such  right  of  action  against 
the  company  Issuing  the  policy,  as  the  bene- 
ficiary named  might  have  had,  was  fixed  at 
the  time  of  the  reinsurance,  and  her  right  of 
recovery  would  be  determined  according  to 
the  terms  of  the  policy  as  originally  issued. 
As  to  policies  matured  by  death,  the  benefi- 
ciary's rights  would  not  be  enlarged  because 
of  such  assumption  by  the  reinsuring  com- 
pany. 

Taking  the  view  of  the  evidence  most 
strongly  in  favor  of  the  plaintiff  below,  It 
may  be  said  that  the  record  discloses  the 
following  state  of  facts,  to  wit:  On  May  10, 
1912,  the  insured,  Abe  Belton,  took  out  a  pol- 
icy in  the  Western  Casualty  &  Guaranty  In- 
surance Company,  hereinafter  called  the 
"guaranty  company."  This  policy  provided 
for  sick  benefits  and  monthly  accident  In- 
demnities in  the  sum  of  $30,  and  was  in  the 
principal  sum  of  $300.  The  premium  for  May 


and  Jane,  1912,  was  paid  by  the  Insured  pri- 
or to  his  Injury,  which  occurred  during  the 
first  week  In  June  while  he  was  engaged  as 
a  laborer  for  a  paving  company  in  Houston, 
Tex.  The  insured  was  treated  by  a  physi- 
cian in  Houston,  and  was  confined  to  his  bed 
until  July  15th,  when  he  returned  to  his 
home  In  Gainesville,  where  he  was  likewise 
confined  to  hla  bed  and  under  medical  treat- 
ment until  August  7th,  following,  when  he 
died.  Within  90  days  the  widow  and  bene- 
ficiary, appellee  here,  caused  letters. to  be 
written  to  the  guaranty  company  at  Houston 
and  Dallas,  in  both  of  which  cities  the  com- 
pany had  offices.  In  these  letters,  there  be- 
ing some  five  or  six  of  them,  the  company 
was  informed  of  the  accident  to  the  insured 
and  his  subsequent  death  therefrom,  and  was 
requested  to  send  blanks  for  proof.  No  an- 
swer was  received.  The  widow  was  an  il- 
literate negro,  unable  to  read  or  write,  and 
made  no  further  effort  to  collect  on  the  pol- 
icy until  the  latter  part  of  1915,  when  she 
turned  the  policy  over  to  her  attorney  for 
collection.  The  attorney  immediately  set 
about  to  locate  the  guaranty  company,  and 
learned  that  it  had  left  the  state  of  Texas 
and  returned  to  the  state  of  Oklahoma,  and 
that  It  had  reinsured  its  risks  in  the  West- 
ern Indemnity  Company,  hereinafter  called 
the  "indemnity  company,"  and  that  the  indem- 
nity company  had  assumed  the  rights  and 
all  liabilities  of  the  old  company.  He  then 
wrote  to  the  indemnity  company  at  Dallas, 
giving  It  the  date  of  Belton's  death  and  all 
particulars  with  reference  thereto,  and  asked 
the  company  to  send  him  blanks  to  make 
proof  of  death.  The  manager  of.  the  claim 
department  replied:  That  he  had  examined 
the  books  carefully  and  bad  failed  to  find  any 
claim  made  under  the  Belton  policy.  That 
the  company  had  never  received  any  let- 
ters from  Belton's  widow  giving  Informa- 
tion of  the  insured's  death  and  requesting 
blanks  for  proof  of  death.  That,  if  any 
claim  against  the  company  had  ever  existed 
by  reason  of  Belton's  alleged  Injury  and 
death,  at  the  time  the  company  was  inform- 
ed thereof  the  claim  was  barred  by  limita- 
tion. That  while  the  company  did  not  ordi- 
narily take  advantage  of  the  statute  of  limi- 
tation, yet,  in  this  Instance,  the  accident  had 
happened  so  long  ago  that  it  would  be  Im- 
possible for  the  company  to  obtain  trust- 
worthy evidence  of  the  man's  injury  or  the 
cause  of  Insured's  death.  Hence  the  company 
refused  to  recognize  the  claim.  The  corre- 
spondence between  the  indemnity  company 
and  appellee's  attorney  seems  to  have  occur- 
red during  March  and  April  of  1916.  Suit 
was  filed  March  15,  1916,  or  three  years,  sev- 
en months,  and  eight  days  after  the  insured's 
death. 

Plaintiff  sought  to  recover  the  sum  of  $330, 
together  with  interest  and  attorney's  fees, 
the  $30  being  claimed  for  total  disability  of 
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Insured  "for  the  second  month  that  said  Abe 
Belton  was  confined  to  his  room  and  unable 
to  work." 

.  Part  XI,  under  the  head  of  "Indemnity 
Payments,"  of  the  policy,  provides  that 
claims  of  disability  of  less  than  one  month's 
duration  shall  be  payable  after  the  termina- 
tion of  the  disability  only,  while  another 
clause  provides  that  in  consideration  of  the 
extra  premium  paid  the  Indemnity  mentioned 
extended  to  cover  the  first-  week  of  any  ill- 
ness for  which  the  Insured  would  be  entitled 
to  benefit  according  to  the  terms  and  condi- 
tions of  the  policy.  Just  why  the  claim  was 
made  for  indemnity  covering  the  second 
month's  Illness,  and  not  the  first,  is  not  dis- 
closed either  In  the  record  or  In  the  briefs. 

[2]  There  Is'  no  claim  made  by  plaintiff 
that  the  premium  for  either  July  or  August, 
1812,  was  paid.    The  policy  provides  that— 

"The  payment  of  any  past-due  premium  shall 
not  continue  this  insurance  in  force  beyond 
the  first  day  of  the  succeeding  month." 

But  it  has  been  held  that  recovery  may  be 
had  upon  a  policy  for  injury,  resulting  in 
loss  of  time  or  death,  occurring  during  the 
period  for  which  premium  has  been  paid, 
though  death  of  the  Insured  took  place  after 
such  period.  Burkhelser  v.  Mut  Ace.  As- 
sociation, 61  Fed.  816,  10  O.  C.  A.  94,  26  L. 
B.  A.  112;  14  R.  C.  L.  §  148,  p.  876.  If  this 
holding  be  sound,  and  we  are  of  the  opinion 
that  it  1b,  then,  if  limitation  does  not  bar  a 
recovery,  it  would  seem  that  the  peremptory 
instruction  should  not  have  been  given. 

The  policy  contains  the  following  clause: 

"No  proceedings  at  law  or  in  equity  shall  be 
brought  against  the  company  for  recovery  un- 
der this  policy  until  ninety  days  from  the  date 
of  filing  proof,  nor  shall  the  same  be  brought 
at  all  unless  commenced  within  two  years  and 
ninety  days  from  the  date  when  the  final  proofs 
of  claim  are  filed  with  the  company." 

[3]  Conceding  that  the  evidence  tends  to 
establish  that  within  90  days  the  beneficiary 
wrote  to  the  guaranty  company,  both  at 
Houston  and  at  Dallas,  In  which  last-named 
city  Its  general  .office  was  maintained,  and 
that  no  reply  was  received,  and  that  no 
proof  of  death  was  made  because  of  said 
failure  on  the  part  of  the  company  to  fur- 
nish such  blanks,  and  that  such  failure  con- 
stituted a  waiver  on  the  part  of  the  company 
of  the  provision  in  the  policy  requiring 
proofs  on  forms  furnished  by  the  company, 
then  was  the  beneficiary  relieved  from  the 
bar  of  limitation,  when  she  delayed  suit  un- 
til March  15,  1916,  three  years,  seven  months 
and  eight  days  from  the  Insured's  death? 
The  policy  provides  that  such  must  be  fur- 
nished within  90  days  after  the  happening 
of  the  event  upon  which  claim  of  liability  Is 
based.  Limitation  begins  to  run  when  a 
cause  of  action  accrues,  and  not  before,  and 
this  does  not  exist  unless  facts  exist  which 


authorize  the  person  asserting  the  claim  to 
get  relief  from  some  court  of  Justice  against 
the  person  who  ought  to  make  reparation. 
Stanley  v.  Schwalby,  85  Tex.  348,  19  S.  W. 
264.  Article  4742,  T.  S.  Revised  Civil  Stat- 
utes, provides  that  no  provision  In  an  In- 
surance policy  shortening  the  limitation  pe- 
riod to  less  than  two  years  shall  be  valid. 
The  contract  of  Insurance  here  under  consid- 
eration provides  for  a  period  of  limitation 
of  2  years  and  90  days  after  final  proofs  of 
claim  are  filed  with  the  company.  The 
appellee  would  have  bad  a  reasonable  time 
after  her  husband's  death  to  attempt  to  se- 
cure the  blanks  from  the  company  upon 
which  she  could  make  proof  of  claim.  If, 
after  a  reasonable  time,  the  company  failed 
to  furnish  such  blanks,  such  failure,  in  the 
absence  of  reasonable  explanation,  would  be 
held  to  constitute  a  waiver  on  the  company's 
part  of  the  right  to  such  proof,  and  the 
claimant  would  have  the  right  to  prosecute 
her  action  in  the  absence  of  proofs  made. 
Metropolitan  Life  Ins.  Co.  v.  Glbbs,  84  Tex. 
Civ.  App.  181,  78  S.  W.  898;  Williams  v. 
Bowie  County,  68  Tex.  Civ.  App.  116, 123  S. 
W.  199;  Smith  v.  Wise  County,  187  S.  W. 
705,  writ  denied.  We  think  It  cannot  be  rea- 
sonably held  that  the  failure  on  the  com- 
pany's part  to  furnish  blanks  would  stay  in- 
definitely the  running  of  limitation.  17  R. 
O.  L.  |  121,  p.  755.  Only  a  reasonable  time 
after  such  failure  would  be  allowed  before 
the  operation  of  the  statute  would  begin. 
The  policy  provides,  In  the  case  at  bar,  that 
proof  must  be  furnished  within  90  days  after 
loss  of  life  or  the  determination  of  disability. 
During  this  period,  if  proof  of  loss  was  not 
filed  before,  limitation  would  not  run.  Fur- 
ther, perhaps,  the  beneficiary  would  have  a 
reasonable  time  after  the  failure  of  the  com- 
pany to  furnish  blanks  before  limitation 
would  begin. 

[4]  "'Reasonable  time'  Is  such  prompti- 
tude as  the  situation  of  the  parties  and  the 
circumstances  of  the  case  will  allow.  It 
never  means  an  indulgence  in  unnecessary 
delay  or  in  a  delay  occasioned  by  a  fruitless 
effort  to  do  the  act  required."  W.  &  P.  vol. 
4,  p.  186,  and  cases  there  cited.  Ordinarily, 
what  is  a  "reasonable  time"  constitutes  a 
mixed  question  of  law  and  fact  and  should 
be  submitted  to  the  Jury  under  proper 
instructions  of  the  court.  Ibid.  What 
Is  a  reasonable  time  where  the  facts 
are  clear  is  held  In  Standard  Oil  Co. 
v.  Van  Etten,  107  U.  S.  325,  1  Sup.  Ot 
178,  27  I*  Ed.  819,  and  in  Paine  v.  Cent.  Ver- 
mont R.  R.  Co.,  118  U.  S.  152,  6  Sup.  Ct 
1019,  30  L.  Ed.  198,  to  be  a  question  of  law 
for  the  court.  Giving  full  credit  to  plain- 
tiff's testimony,  she  waited  some  3  years 
after  the  90  days  allowed  for  filing  proof  be- 
fore she  even  advised  with  her  lawyer.  If 
the  limitation  provided  in  the  contract  be 
given  effect,  this  was  some  9  months  beyond 
the  period  of  limitation  provided. 
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IS,  ■}  Bat  we  bjave  concluded  that  In  view 
of  plaintiff's  testimony  that  she .  had  letters 
written,  addressed,  and  mailed,  to  the  com- 
pany, notifying  it- of  the  death  of  the  Insured 
and  askh'g  for  blanks  on  which  to  make 
proof  of  claim,  and  that  no  reply  was  re- 
ceived from  the  company,  and  no  blanks 
sent,  and  in  view  of  the  provision  In  the  pol- 
icy that  proof  of  claim  was  required  to  be 
made  in  accordance  with  the  said  blank 
forms  furnished  by  the  company,  it  became 
a  question  of  fact  for  the  jury  as  to  wheth- 
er the  beneficiary  did  give  the  notice  and  re- 
quest the  furnishing  of  the  necessary  blanks 
by  the  company.  If  the  company  received 
such  notice  and  within  a  reasonable  time  fail- 
ed to  furnish  the  said  blanks,  such  failure 
would  constitute  a  waiver  of  proof,  and-  also 
a  waiver  of  the  contractual  period  of  limi- 
tation of  2  years  and  00  days  after  the  filing 
of  proofs.  "If  the  limitation  applies  under 
certain  conditions,  such  conditions  must  ex- 
ist or  It  will  not  bar  an  action."  4Cooley, 
Briefs  on  Insurance,  3971.  If  the  event 
which  was  to  set  the  contractual  limitation 
In  motion  did  not  occur  because  of  the  fault 
of  the  insurance  company,  L  e.,  the  failure 
to  furnish  blanks,  the  provision  In  the  policy 
shortening  the  period  of  limitation  would 
have  no  effect,  and  the  statutory  period  of 
four  years  would  apply.  See  Deenter  v.  K.  4 
L.  of  Security,  130  Minn.  329, 153  N.  W.  742, 
Ann.  Cas.  19170, 142.    In  this  case,  It  is  said: 

"Nor  can  we  see  that  the  denial  of  liability  In 
the  answer  in  the  former  action  started  the  con- 
tract limitation  in  motion.  The  reason  is  sim- 
ply that  this  was  not  the  event  that  the  contract 
stipulated  should  start  the  contract  limitation 
in  motion.  The  occurrence  of  the  event  pro- 
vided in  the  contract  having  failed  as  a  result 
of  wrongful  conduct  of  defendant,  the  provi- 
sion of  the  contract  has  no  application,  and 
the  statutory  limitation  applies.  This  is  in 
accordance  with  the  rule  generally  followed  in 
fire  Insurance  cases." 

The  provision  In  the  policy  requiring  suit 
to  be  brought  within  2  years  and  90  days  aft- 
er the  filing  of  proofs  was  one  for  the  bene- 
fit of  the  company  and  might  be  waived. 
See  Bates  v.  Ace.  Co.,  87  Yt  129,  88  Atl.  632, 
Ann.  Gas.  1916C,  447.  See,  also,  5  Elliott  on 
Contracts,  §  428,  p.  430;  18  C.  J.  |  801,  p. 
700;  Landls  v.  Ins.  Co.,  56  Mo.  591;  Wil- 
liams v.  Ins.  Co.,  29  Me.  465 ;  Bartlett  v.  Ins. 
Co.,  46  Me.  500.  The  stipulation  for  shorten- 
ing the  period  of  limitation  in  an  insurance 
policy  being  undoubtedly  for  the  benefit  of 
the  Insurer,  the  provision  should  be  constru- 
ed strictly  against  the  insurance  company 
and  liberally  In  favor  of  the  beneficiary. 

We  have  concluded  that  the  trial  court 
erred  In  giving  a  peremptory  instruction  for 
the  defendant,  and  the  Judgment  is-  hergby 
reversed,  and  the  cause  remanded  for  further 
proceedings  not  in  conflict  with  this  opinion. 


CHANDLER  et  ux.  r.  RILEI  et  aL 
(No.  8092.) 

(Court  of  Crvii  Appeals  of  Texas.    Dallas. 
March  22,  1919.) 

1.  Judombnxs  <S=»271  —  Entbt.  —  Con- 
struction or  Statute. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
1094,  providing  that  district  clerk  shall  enter 
all  judgments  under  the  direction  of  the  judge, 
has  reference  to  the  amplified  decree,  which  goes 
upon  the!  minutes,  and  not  to  the  judge's  docket 
entry: 

2.  Evidence  <£=>83(6)  —  Presumptions  — 
Official  Proceedings. 

Where  judge's  name  does  not  appear  in  the 
blank  constituting  part  of  the  form  required 
by  district  court's  rule  48  (142  S.  W.  xxi)  fol- 
lowing the  judgment  copied  in  the  transcript 
it  will  be  presumed,  for  the  purpose  of  giving 
court  on  appeal  jurisdiction  of  the  appeal,  in 
ihe  absence  of  such  attack  on  the  verity  of  the 
record  as  is  permitted  by  law,  that  the  clerk 
performed  his  duty  in  making  out  and  certify- 
ing transcript  as  required  by  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  2108,  2114,  and  that 
judgment  was  entered  under  direction,  of  judge 
under  article  1694,  since  such  direction  may  be 
oral. 

8;  Appeal  and  Error  «=»608(1)— Jurisdic- 
tion of  Court— Affidavit  in  Lieu  of  Ap- 
'peal  Bond— Date  of  Filing. 

Wfcere  clerk,  in  preparing  transcript  indi- 
cated time  of  filing  instruments  by  date  at  end 
of  each  pleading,  court  on  appeal  will  take  ju- 
risdiction, where  there  is  no  file  mark  following 
affidavit  in  lieu  of  appeal  bond,  and  where  judg- 
ment immediately  following  such  affidavit  is 
followed  by  file  mark ;  it  being  obvious  that  file 
mark  following  judgment  was  intended  for  af- 
fidavit since  judgment  is  not  required  to  be 
filed. 

4.  Trusts  <s=»95  —  Constructive  Trust  — 
Fraud. 

Generally,  where  legal  title  to  property  has 
been  obtained  through  actual  fraud,  misrepre- 
sentations, concealments,  taking  advantage  of 
one's'  necessities,  or  under  circumstances  ren- 
dering it  unconscientious  for  holder  of  legal  ti- 
tle to  retain  beneficial  interest  equity  impresses 
a  constructive  trust 

5.  Trusts  «t»96  —  Constructive  Trust  — 
Fraud.  . 

Where  a  person  acquires  legal  title  to  land 
by  means  of  an  intentionally  false  and  fraudu- 
lent verbal  promise  to  hold  same  for  a  certain 
specified  purpose,  or  to  reconvey,  and  thereafter 
retains,  uses,  and  claims  property  as  his  own, 
so  that  the  transaction  is  in  fact  a  scheme  of 
actual  deceit,  a  constructive  trust  results. 

6.  Trusts  <S=»100  —  Constructive  Trust  — 
Promise  to  Reconvet— Execution  Sale  bt 
Purchaser— Fraud. 

Where  land  is  purchased  at  execution  sale 
under  prior  fraudulent,  verbal  promise  to  hold 
property  for  benefit  of  owner  and  reconvey  up- 
on '  payment  of  the  amount  advanced  for  the 
purchase  price,  and  purchaser,  having  obtained 
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property .  for  much  leas  than  actual  value,  re- 
fusal to  abide  by  verbal  promise  and  retains 
the  land  as  his  own,  a  constructive  trust  results 
in  favor  of  former  owner. 

7.  Trusts  «J=»99  —  Trusts  Ex  Maxeficio 
— Promise  to  Convey. 

▲  mere  verbal  promise  to  purchase  and  con- 
vey- land  does  not  create  an  ez  maleficio  trust ; 
positive  fraud  accompanying  the  promise,  and 
by  means  of  which  the  acquisition  of  the  legal 
title  was  obtained,  being  necessary. 

8.  Mortgages  <8=»512  —  Foreclosure  Sale 
— Bights  of  Owner— "Execution." 

In  mortgage  foreclosure  sale,  owners  may 
divide  land  and  have  it  sold  in  lots,  under  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art  3754, 
providing  that  lands  not  in  towns  and  cities 
taken  "in  execution"  may  be  so  sold  upon  own- 
er's compliance  with  certain  formalities;  pro- 
cess issued  upon  judgments  decreeing  foreclo- 
sure of  mortgage  Hen  being  "execution,"  within 
such  statutes,  in  view  of  articles  2000  and  3739, 
subd.  3. 

•  [Ed.  Note.— For  other  definitions,-  see  Words 
and  Phrases,  Second  Series,  Execution.] 

9.  PLEADING  c$=o228  —  IlfDCnNTTBWBflS  — 
GENERAL    DEMURRER— SPECIAL    EXCEPTIONS. 

Pleading  of  right  to  have  land,  on  mortgage 
foreclosure  sale,  sold  in  small  lots  under  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  8764, 
without  alleging  that. the  plat  and  field  notes 
were  certified  to  by  the  county  surveyor  as  re- 
quired by  such  statutes,  was  sufficient  on  gen- 
eral demurrer,  since  such  omission  could  only 
be  reached  by  a  special  exception. 

lft  Pleading  «J=»228  —  Defective  Form  — 
Special  Exceptions. 
Delect  in  the  form  or  manner  of  stating  a 
fact  should  be  pointed  out  by  special  exception, 
since  a  good  cause  of  action,  defectively  stated, 
or  the  omission  of  a  formal,  but  necessary, 
averment,  is  good  against  a  general  demurrer. 

11.  Mortgages  ,  <S=618  —  Action  to  Set 
Aside  Sheriff's  Deed— Jury  .  Question- 
Time  of  Essence  of  Contract. 

In  action  to  cancel  sheriffs  deed  upon 
ground  that  purchaser  verbally  promised  plain- 
tiffs to  rcconvey  on  payment  by  plaintiffs  of 
purchase  price,  the  question  of  whether  time 
was  of  the  essence  of  such  contract  was  one 
of  fact  for  the  jury  under  appropriate  charge. 

12.  Contracts    #=350— Consideration. 

A  benefit  to  the  party  promising,  or  some 
trouble  or  prejudice  to  the  party  to  whom  the 
promise  is  made,  is  a  sufficient  consideration. 

13.  Contracts  «J=»56  —  Consideration  — 
Mutual  Promise. 

A  mutual  promise  is  a  sufficient  considera- 
tion, if  concurrent  in  point  of  time. 

14.  Mortgages  <©=>591(3)  —  Consideration 
—Promise  to  Reoonvet— Mortgage  Fore- 
closure Sale. 

Promise  by  purchaser  at  mortgage  foreclo- 
sure sale  to  reconvey  land  to  owner  upon  owner's 
payment  of  purchase  price,  where  as  a  result  of 
such  promise  owner  refrained  from  having  land 
sold  In  parcels,  by  means  of  which  several  hun- 


dred acres  would  have  been  saved  from  sale, 
was'  based  upon  a  good  consideration. 

15.  Tsiai,   «5»1S6<1)  —  Reason  able  Ton  — 
Just  Qubstion. 

What  is  a  reasonable  or  unreasonable  time 
is  generally  for  the  jury, 

16.  Mortgages      €=>605  —  Action  to   Set 
Aside  Sheriff's  Deed— Tender. 

In  action  to  cancel  sheriff's  deed  on  ground 
that  purchaser  promised  owner  to  reconvey 
on  owner's  payment  of  price  paid  for  land  by 
purchaser,  it  was  not  necessary  for  owner  te> 
actually  .tender  the  money  admitted  to  be  due 
and  owing  to  purchaser  into  court;  an  offer 
to  do  equity  and  to  perform  such  decree  as  the 
court  may  enter  being  sufficient. 

Appeal  from  District  Court,  Freestone 
County;  A.  M.  Blackmon,  Judge. 

Action  by  R.  F.  Chandler  and  wife  against 
John  Riley  and  others.  Judgment  of  dismis- 
sal, and  plaintiffs  appeaL  Reversed  and  re- 
manded, with  directions. 

R.  L.  Wllllford,  of  Fairfield,  and  Adams  & 
Stennis,  of  Dallas,  for  appellants. 

A.  B.  Geppert,  of  Teague,  and  T.  W.  Young, 
of  Crockett,  for  appellees. 

RASBDRY,  J.  The  appellants,  R.  F. 
Chandler  and  his  wife,  Mary,  sued  appellee 
John  Riley,  to  cancel  sheriff's  deed  to  certain 
lands  in  Freestone  county,  claimed  there- 
under by  appellee,  and  to  invest  them  with 
title  thereto  and  possession  thereof.  Tenants 
in  possession  were  made  parties  to  the  suit 
for  purposes  unimportant  to  detail.  The 
facts  narrated  in  the  petition,  and  upon 
which  the  prayer  for  the  relief  sought  was 
predicated,  are  in  substance  these: 

March  26,  1915,  in  cause  No.  6262  in  the 
district  court  of  McLennan  county,  Mary 
Young  obtained  judgment  against  appellants 
upon  their  promissory  notes  for  $7,730  with 
foreclosure  of  lien  upon  1,431  acres  of  land  in 
Freestone  county,  given  as  security  for  pay- 
ment of  said  notes,  with  award  of  statutory 
order  of  sale,  etc.  July  1,  1915,  in  cause  No. 
5381  In  the  district  court  of  Freestone  coun- 
ty, John  Riley,  appellee,  secured  judgment 
against  appellant  R.  F.  Chandler  upon  debt, 
also  secured  by  lien  upon  said  1,431  acres  of 
land  above  recited,  subject  to  lien  In  favor  of 
Mary  Young,  and  in  addition  upon  216  acres 
of  land,  and  was  awarded  statutory  order  of 
sale,  with  stay  until  September  1, 1915.  Sub- 
sequently orders  of  sale  were  issued  from 
both  judgments,  and  the  lands  described  were 
levied  upon  and  posted  for  sale  according  to 
the  respective  decrees  on  December  7,  1915. 
In  order  that  the  lands  ordered  sold  might 
sell  to  the  greatest  advantage,  appellants, 
prior  to  the  sale,  caused  said  lands  to  be 
surveyed  Into  23  tracts  of  not  less  than  50 
acres  each  by  the  county  surveyor  of  Free- 
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stone  county,  who  also  prepared  a  plat  there- 
of, together  with  field  notes  of  each  tract, 
and  prior  to  said  sale  placed  the  same  In  the 
hands  of  the  sheriff,  with  the  request  that 
the  lands  be  sold  in  tracts  according  to  said 
plat  one  at  a  time  and  In  the  order  desig- 
nated by  appellants.  A  few  minutes  before 
the  sale,  and  when  appellant  R.  P.  Chandler, 
appellee  John  Riley,  Young,  and  others  had 
gathered  In  attendance  upon  the  sale,  ap- 
pellee Riley  proposed  that  appellant  Chand- 
ler withdraw  bis  request  for  a  sale  of  the 
lands  In  tracts  of  60  acres  each,'  and  permit 
Riley  to  bid  In  all  the  lands  without  compe- 
tition, on  condition  that  appellee  Riley  would 
reconvey  said  lands  to  appellant  upon  pay- 
ment within  SO  days  of  the  amount  due  under 
said  Judgments. 

Appellant  accepted  the  offer,  and  withdrew 
his  request  and  plat  from  the  sheriff,  and  the 
1,481  acres  of  land  were  sold  In  bulk  by  the 
sheriff  to  appellee  Riley  for  18,200,  the  total 
amount  due  under  the  Young  Judgment, 
whereas,  It  was  worth  $30,000,  while  216 
acres  were  sold  to  appellee  Riley  for  $400 
whereas  it  was  worth  $4,000  there  being,  as 
result  of  said  agreement,  no  competition  at 
said  sale,  and  but  for  which  a  sufficient 
amount  of  money  to  pay  off  said  debts  would 
have  been  realized  by  the  sale  of  1,000  acres 
of  said  land.  After  the  sale,  upon  the  repre- 
sentation of  appellee  Riley  that  It  was  neces- 
sary that  he  have  possession  of  the  lands 
before  the  expiration  of  the  80  days  agreed 
upon,  appellants  consented  for  him  to  take 
possession  thereof.  Before  the  30  days  ex- 
pired it  was  further  agreed  between  the  par- 
ties that  appellee  Riley  should  possess,  use, 
and  rent  the  lands  for  the  year  1916,  and 
appropriate  the  use  and  rentals  for  that  year 
in  lieu  of  the  Interest  on  Riley's  debt  for  said 
year  1917,  on  condition  that  appellants  would 
repay  the  full  amount  of  Riley's  debt  on  or 
before  March  6,  1916.  On  March  6,  1916, 
appellee  Riley  further  extended  the  tune  in 
which  his  debt  should  be  paid  to  March  20, 
1916,  In  order  to  cure  some  slight  defect  In 
the  title  at  the  request  of  one  who  had  prom- 
ised a  loan  to  appellants  sufficient  to  liqui- 
date all  debts.  On  March  15,  1916,  one  day 
before  the  expiration  of  the  last  extension, 
appellants  requested  from  appellee  Riley  a 
declaration  in  writing  that  he  would  recon- 
vey said  lands  upon  payment  in  full  of  the 
Indebtedness.  Riley  declined  to  make  such 
declaration,  whereupon  appellants  announced 
they  would  be  compelled  to  resort  to  court 
for  protection,  and  whereupon  appellee  Riley 
declared  no  further  time  for  redemption 
would  be  allowed. 

The  lands  In  controversy  were  all  the  lands 
owned  by  appellants,  and  in  order  to  raise 
.money  to  pay  appellee  Riley's  debt  It  was 
necessary  to  secure  its  payment  by  the  usual 
lien  thereon,  and  appellant  did  procure  the 
promise  of  loans  from  several  parties  suffi- 


cient to  pay  appellee's  debt  in  full  before  the 
time  agreed  upon  expired,  and  said  parties 
were  ready,  willing,  and  able  to  pay  appellee 
said  amount  upon  the  transfer  of  said  lands 
to  appellant,  or  upon  a  written  statement  by 
Riley  that  he  would  do  so.  This  appellee 
Riley  refused  to  do,  intending  secretly  at  all 
times  to  retain  the  lands  and  defeat  the 
efforts  of  appellant  to  redeem  same.  Appel- 
lee Riley  discouraged  prospective  lenders,  by 
untrue  statements  to  the  effect  that  appel- 
lants would  never  be  able  to  repay  any  loan, 
and  by  disparaging  the  value  of  the  lands, 
and  did  in  such  manner  and  methods  pre- 
vent appellants,  within  the  time  agreed, 
from  securing  a  loan  from  T.  J.  Cole  in  De- 
cember, 1915,  from  Capt  Canity  in  Decem- 
ber, 1915,  from  C.  Roe  Hall  in  January,  1916, 
from  the  American  National  Insurance  Com- 
pany and  others  in  February,  1916,  and  hut 
for  which  the  debt  would  have  been  paid  and 
the  land  redeemed.  Appellants  offered  to 
pay  Into  court  all  moneys  found  to  be  due 
appellee  Riley.  Other  facts  on  other  and 
alternative  Issues  were  pleaded,  but  it  is  not, 
in  the  view  we  take  of  the  case,  necessary  to 
recite  same, 

Among  other  defenses  urged  by  appellee 
Riley  to  appellants'  suit  was  the  general  de- 
murrer, which  on  call  of  the  case  was  sus- 
tained, and,  appellants  declining  to  amend, 
judgment  was  entered  against  them,  and  for 
appellee  for  costs,  from  which  action  this  ap- 
peal is  taken,  and  error  assigned  by  appel- 
lants, but  which  appellees  contend  cannot  be 
considered,  for  the  reason  that  the  record 
discloses  affirmatively  a  want  of  Jurisdiction 
In  Oils  court  to  consider  the  appeal. 

[1, 2]  The  first  point  is  that  the  judgment 
entry  shown  In  the  record  was  not  approved 
by  the  district  judge,  and  is  hence  one  that 
cannot  be  reviewed  by  this  court  The  judg- 
ment copied  in  the  transcript  is  the  form 
that  usually  follows  when  the  general  de- 
murrer Is  sustained  and  no  amendment  made. 
Following  the  judgment,  and  obviously  a 
part  of  the  form  required  by  rule  48,  district 
courts  (142  S.  W.  xxi),  to  be  prepared  by 
counsel  for  the  successful  party  are  the 
words:  "Approved.  ,  Judge  77th  Ju- 
dicial District"  The  district  judge's  name 
does  not  appear  In  the  blank  left  for  that 
purpose.  Upon  that  fact  apparently  appel- 
lees contend  that  this  court  is  without  Juris- 
diction. In  our  opinion  the  claim  is  without 
merit  By  article  1694,  Vernon's  Sayles*  Civil 
Statutes,  it  is  provided  that  district  clerk 
"shall  enter  all  judgments  of  the  court  under 
the  direction  of  the  Judge."  Such  entry  has 
reference,  not  to  the  judge's  docket  entry, 
but  to  the  amplified  decree,  which  goes  upon 
the  minutes.  The  article  does  not  require 
that  the  judge  shall  indorse  his  approval  in 
writing  on  the  form  of  such  amplified  de- 
cree. It  is  only  required  to  be  entered  under 
his  direction,  and  clearly  such  direction  may 
be  oral,  and  when  the  transcript  made  out 
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by  the  clerk  and  certified  by  Mm  as  required 
by  articles  2106  and  2114,  Is  filed  In  this 
court,  the  presumption  will  be  Indulged  that 
the  clerk  performed  bis  duty  and  that  the 
Judgment  was  entered  "under  direction  of  the 
judge,"  in  the  absence  of  such  attack  on  the 
verity  of  the  record  as  Is  permitted  by  law. 

[S]  The  claim  Is  also  made  that  the  affi- 
davit In  lieu  of  appeal  bond  was  never  filed 
In  the  district  court,  and  for  that  reason  this 
court  is  without  jurisdiction.  In  preparing 
and  arranging  the  transcript,  the  clerk,  in> 
stead  of  showing  the  time  of  filing  instru- 
ments on  the  margin  of  the  transcript  sheets, 
Indicated  such  dates  at  the  end  of  each 
pleading  contained  in  the  transcript.  The 
affidavit  In  lieu  of  appeal  bond  Is  the  last 
paper  or  pleading  shown  In  the  transcript. 
The  time  it  was  filed  does  not  appear  imme- 
diately beneath  the  affidavit,  as  in  case  of 
other  papers;  that  which  does  follow  Im- 
mediately being  the  Judgment  of  the  court 
that  appellants  were  unable  to  pay  costs, 
which  was  in  turn  followed  by  a  file  mark. 
Judgments  are  not  filed.  It  Is  obvious,  there- 
fore, that  the  file  mark  has  reference  to  the 
affidavit,  and  such  file  mark,  showing  that 
the  affidavit  was  filed  within  the  time  re- 
quired by  law,  did  confer  jurisdiction  upon 
the  court. 

It  Is  also  urged  that  we  are  without  Juris- 
diction because  motion  for  new  trial  was  not 
filed.  It  has  been  held  repeatedly  that  such 
motion  Is  not  necessary  to  confer  Jurisdiction 
on  appeals  from  the  action  of  the  trial  court, 
in  sustaining  a  general  demurrer  challeng- 
ing the  sufficiency  of  the  cause  of  action  al- 
leged In  the  petition. 

It  Is  also  claimed  that  the  record  falls  to 
show  notice  of  appeal.  The  record  does 
show  such  notice.  We  assume  the  contention 
Is  due  to  oversight. 

[4]  We  will  now  consider  appellants'  as- 
signments of  error,  the  first  of  which  chal- 
lenges the  action  of  the  court  In  sustaining 
the  general  demurrer,  the  effect  of  which  was 
to  declare  that  the  facts  related  disclosed  no 
legal  right  in  appellants  to  the  relief  sought 
Appellants  argue  that  the  facts  related  dis- 
close In  equity  a  constructive  trust  for  their 
benefit,  which  they  were  entitled  to  have  en- 
forced at  the  time  suit  was  commenced, 
upon  their  offer  to  pay  whatever  money  the 
court  might  adjudge  was  due  appellee  In 
equity.  Constructive  trusts,  those  arising 
by  operation  of  law  from  deeds,  contracts, 
acts,  or  conduct,  and  enforceable  In  equity, 
are,  as  said  by  the  author  presently  referred 
to,  "as  numberless  as  the  modes  by  which 
property  may  be  obtained,  through  bad  faith 
and  unconscientious  acts."  Various  facts 
have  been  held  to  constitute  such  a  trust  in 
as  many  cases.  The  underlying  rule,  how- 
ever, Is  of  greater  Importance  than  the  cases: 

"In  general,  whenever  the  legal  title  to  prop- 
erty,   real    or    personal,    has    been    obtained 


through  actual  fraud,  misrepresentation^  con- 
cealments,   •    •    •    taking  advantage  of  one's 

•  *  *  necessities,  or  through  any  other  simi- 
lar means  or  under  any  other  similar  circum- 
stances, which  renders  it  unconscientious  for 
the  holder  of  the  legal  title  to  retain  and  en- 
joy the  beneficial  Interest,  equity  impresses  a 
constructive  trust  upon  the  property  thus  ac- 
quired in  favor  of  one  who  is  truly  and  equita- 
bly entitled  to  the  same.  *  •  •"  Pom,  Eq. 
Juris.,  voL  8,  |  1063. 

[II  A  common  form  of  constructive  trusts 
Is  that  which  results  when — 

"a    person    acquires    the   legal    title    to   land 

•  *  •  by  means  of  an  intentionally  false  and' 
fraudulent  verbal  promise  to  bold  same  for  a 
certain  specified  purpose,  as,  for  example,  a 
promise-  *    *•  *    to  reconvey  It  to  the  grantor, 

•  ♦  *  and  having  thus  fraudulently  obtained 
the  title,  he  retains/  uses,  and  claims  the  prop- 
erty as  his  own,  so  that  the  whole  transaction 
by  means  of  which  the  ownership  is  obtained  is 
in  fact  a  scheme  of  actual  deceit.  *  *  • " 
Pom.  Eq.  Juris,  vol.  8,  {  1055. 

In  a  footnote  commencing  on  page  2038 
of  the  volume  just  cited,  It  Is  said  in  sub- 
stance that  the  doctrine  Is  used  with  great 
efficacy  to  prevent  fraud  and  protect  persons 
under  necessities  in  cases,  among  others,  of. 
execution  sale,  when  land  is  bought  in  under 
prior  fraudulent  promise  that  the  purchaser 
will  take  the  title,  hold  the  property  for  the 
benefit  of  the  owner,  and  reconvey  upon  pay- 
ment of  the  amount  advanced  for  the  pur- 
chase price,  and  having  thus  by  fraudulent 
contrivance  cut  off  competition  and  prevent- 
ed the  owner  from  making  other  arrangements 
to  protect  his  property,  and  having  obtained 
the  property  perhaps  for  much  less  than  its 
real  value,  refuse  to  abide  by  his  verbal 
promise  and  retains  the  land  as  absolutely 
his  own. 

[6]  The  rule  stated  Is  and  always  has  been 
the  rule  in  this  state  and  all  others  which  we 
have  noticed,  and  for  that  reason  we  consider 
it  unnecessary  to  cite  cases.  Brown  v.  Jack- 
son, 40  S.  W.  162,  Is,  however,  a  case  nearly 
parallel  in  its  facts  with  the  case  at  bar 
applying  the  rule.  The  facts  which  we  are 
to  accept  as  true  in  considering  the  court's 
action  In  sustaining  the  demurrer  have  been 
related.  They  speak  for  themselves,  and  we 
can  add  nothing  to  their  meaning  or  force 
by  presenting  them  and  the  inferences  and 
deductions  to  be  drawn  therefrom  in  other, 
but  similar,  language  and  relation.  That 
they  disclose  a  constructive  trust,  or  one 
ex  maleflclo,  we  think  Is  obvious.  The  re- 
quest to  sell  In  parcels,  the  allegations  of 
the  petition  show,  would  have  realized  suffi- 
cient funds  to  pay  the  Indebtedness,  and  left 
appellants  several  hundred  acres  of  land; 
but,  due  to  the  agreement  of  the  parties,  on 
which  appellants  relied,  appellee  bid  In  the 
land  without  competition  for  a  sum  much 
less  than  its  real  value.  Subsequently  it  was 
agreed  that  appellee  Riley  should  have  pos- 
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session 'and  use  of  the  lands  during  the  year 
1916,  and  the  time  for  payment  was  extend- 
ed by  appellee  on  three  several  occasions,  at 
the  expiration  of  the  latter  of  which  ap- 
pellee, upon  the  failure  of  appellants  to  pay 
the  money  admitted  to  be  due,  declined  to 
grant  a  further  extension  of  time,  and  ln- 
ferentlally,  at  least,  asserted  title  and  owner- 
ship to  the  lands.  The  failure  to  secure  the 
money  to  repay  the  debt  up  to  the  time  of 
filing  the  suit  was  due,  according  to  the  alle- 
gations, to  the  conduct  of  appellee  in  defeat- 
ing the  loans  sought  by  appellants  on  the 
land,  by  disparaging  appellants'  ability  to 
repay  and  misrepresenting  the  value  of  the 
lands  to  prospective  lenders. 

Counsel  for  appellee,  however,  for  a  num- 
ber of  reasons,  takes  issue  with  us  on  the 
legal  conclusions  reached,  which  we  will  now 
consider. 

[>]  It.  is  first  contended  that  the  facts  al- 
leged at  most  show  a  mere  verbal  promise  to 
purchase  and  convey  land,  and  that  the  doc- 
trine of  trusts,  ex  maleflclo  does  not  ap- 
ply. If  the  facts  alleged  comprehended  ho 
more  than  a  naked  promise  by  appellee  to 
purchase  and  convey  land  to  appellants,  the 
trust  relation  would  not  exist.  In  every  case 
"there  must  be  an  element  of  positive  fraud 
accompanying  the  promise,  and  by  means  of 
which  the  acquisition  of  the  legal  title  is  con- 
summated." 3  Pom.  Eq.  Jur.  {  1056.  There 
is  such  element  in  the  case  at  bar,  and  It 
is  found  in  the  allegation  that  appellee  ac- 
quired the  title  under  promise  to  reconvey, 
and  but  for  which  promise  he  would  not  have 
acquired  the  title.  If  the  facts  alleged  be 
true,  the  promise  to  reconvey  was  false,  and 
hence  the  title  was  fraudulently  acquired, 
and  the  trust  relation  arises  *as  matter  of 
law. 

Appellee  asserts  that  the  right  to  have 
lands  sold  In  parcels  applies  only  In  cases 
where  the  land  is  seized  under  ordinary 
execution,  and  does  not  apply  In  cases  where 
land  Is  sold  under  process  Issued  upon  Judg- 
ments foreclosing  liens  upon  lands,  and  that 
as  a  consequence  the  alleged  agreement  is 
void  and  unenforceable,  because  based  upon 
a  right  that  did  not  exist  By  statute  it  is 
provided  in  substance  that  when  lands,  not 
in  towns  and  cities,  are  taken  "in  execution," 
the  defendant  In  the  writ  may  have  the  same 
sold  in  lots  by  furnishing  the  officer,  at  a 
time  that  will  not  delay  the  sale  as  adver- 
tised, a  plat  of  the  land  as  actually  surveyed 
by  the  county  surveyor  In  lots  of  not  less 
than  60  acres,  accompanied  by  field  notes  of 
each  lot  and  the  certificate  'of  the  county  sur- 
veyor that  same  is  correct  Article  3754, 
Vernon's  Sayles'  Civil  Stats. 

[8]  Appellants  proceeded  under  the  article 
cited  when  they  demanded  the  sale  of  their 
lands  In  parcels,  and  the  contract  between 
apuellants  and  appellee  Riley  .  was  entered 
Into  under  the  assumption  that  appellants 


were  entitled  to  have  the  land*  sold  in  lots 
as  directed  by  that  article.  We  conclude 
that  process  Issued  upon  Judgments  of  the 
kind  recited  are  in  contemplation  of  article 
3754,  supra,  an  execution.  The  requisites  of 
an  execution  are  set  out  in  article  3729,  Ver- 
non's Sayles'  Civil  Statutes,  subdivision  S  of 
which  provides,  among  other  requisites,  that 
In  case  the  Judgment  commands  the  sale  of 
particular  property  the  writ  shall  be  framed 
accordingly.  The  subdivision,  it  occurs  to  us, 
contemplates  sates  under  foreclosure  pro- 
ceedings. It  is  true  that  article  2,000,  Ver- 
non's Sayles'  Civil  Statutes,  amplifies  and 
deals  particularly  with  the  method  and  man- 
ner of  selling  property  under  Judgments  fore- 
closing >  mortgages  and  other  liens  and  de- 
clares that  in  such  cases  an  "order  of  sale" 
shall  issue;  bat  It  also  declares  that  land 
seized  under  such  order  of  sale  shall  be  sold 
as  "under  execution,"  and  If  the  property 
directed  to  be  sold  Is  Insufficient  to  satisfy 
the  Judgment  to  levy  such  writ  "as  In  case  of 
ordinary  executions"  on  other  property  of 
the  defendant  which  is  but  to  Bay  in  final 
analysis  it  is  an  execution.  It  Is  true  that 
article  2000,  supra,  restricts  the  use  of  an 
order  of'  sale  as  an  ordinary  execution,  since 
it'  cannot  function  In  that  respect  until  after 
sale  of  the  land  described  therein.  Bailey  v. 
Block,  104  Tex.  101, 134  S.  W.  323.  But  that 
it  Is  equally  an  execution  and  an  order  of 
sale  from  the  time  of  its  Issuance  we  think 
Is  obvious.  Executions  are  Judicial  writs  for 
the  enforcement  of  judgments,  decrees,  or- 
ders, etc.,  and  are  largely  what  the  Legisla- 
ture declares  they  shall  be. 

[1, 10]  It  is  next  urged  that  even  though 
appellants  were  entitled  to  have  the  lands 
sold  in  parcels  under  article  3754,  supra,  the 
demurrer  was  properly  sustained,  for  the  rea- 
son that  the  petition  failed  to  show  a  com- 
pliance with  the  article.  The  precise  point 
is  that  the  petition  failed  to  disclose  that  the 
county  surveyor  certified  to  the  correctness 
of  the  plat  and  field  notes  alleged  to  have 
been  prepared  by  him.  The  petition,  while 
alleging  the  demand  for  the  sale  in  parcels, 
did  omit  to  allege  that  the  plat  and  field 
notes  tendered  to  the  sheriff  were  certified  to- 
by the  county  surveyor,  though  it  did  allege 
the  survey,  preparation  of  field  notes,  and 
platting  by  -  that  officer.  The  contention  isv 
in  our  opinion,,  without  merit,  for  the  rea- 
son that  the  defect  pointed  out  in  the  brief 
could  not  be  reached  by  the  general  demur- 
rer. Any  defect  in  the  form  or  manner  of 
stating  a  fact  should  be  pointed  out  by  spe- 
cial exception,  since  a  good  cause  of  action,, 
defectively  stated;  or  the  omission  of  a  form- 
al, but  necessary,  averment  is  good  against 
the  general  demurrer.  Appellant's  allegation 
was  that  he  had  demanded  a  sale  of  the  lands 
in  lots,  which  was  sufficient  against  the  gen- 
eral demurrer,  but  failed  to  allege  that  the 
plat  furnished  was  certified  by  the  councj- 
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surveyor.  Such  failure  was  the  omission  of 
a  formal  fact,  whteh  could  be  challenged 
only  by  special  exception.  • 

[11]  It  Is  also  urged  that  time  was  neces- 
sarily of  the  essence  of  the  contract  alleged 
by  appellants,  and  It  appearing  from  the  alle- 
gations of  their  petition  that  they  failed  to 
comply  with  their  original  agreement,  or  the 
several  extensions  thereof,  by  payment  of 
the  money  at  the  time  agreed  .on,  they  were 
not  entitled  to  the  relief  sought.  The  ten' 
dency  of  modern  decisions  is  to  hold'  that 
time  Is  not  ordinarily  of  the  essence  of  con- 
tracts, "unless  made  so  by  express  stipula- 
tion, or  unless  there  is  something  connected 
with  the  purpose  of  the  contract  and  the 
circumstances  surrounding  it  which  makes 
It  apparent  that  the  parties  intended  that 
the  contract  must  be  performed  at  or  within 
the  time  named."  13  O.  7.  687.  Such  seems 
to  have  been  the  rule  in  even*  the  earlier 
cases  in  our  courts.  Edwards  y.  Atkinson, 
14  Tex.  373;  Primm  v.  Barton,  18  Tex.  206; 
Klrchoff  v.  Voss,  67  Tex.  320,  3  S.  W.  548. 
There  Is  in  the  contract  alleged  by  appellants 
no  express  stipulation  that  time  was  of  the 
essence  of  the  contract,  and  hence,  if  time 
was  Important,  It  must  be  found  in  the  pur- 
pose of  the  contract  and  the  circumstances 
surrounding  It.  The  purpose  of  the  contract 
was,  of  course,  to  allow  appellants  further 
time  in  which  to  pay  the  debt  and  render 
appellees'  security  more  efficacious.  Some 
of  the  circumstances  connected  with  and  sur- 
rounding the  contract  tend  to  indicate  that 
time  was  Important,  as  witness  the  brief 
time  allowed  originally  in  which  to  redeem 
and  the  fact  that  the  land  was  incumbered 
with  a  large  prior  lien.  On  the  other  hand, 
after  appellee  acquired  the  land,  he  not  only 
extended  the  time  for  payment,  but  by  agree- 
ment with  appellants  secured  the  use  and 
possession  of  the  lands  for  the  year  1916. 
by  which  he  was  to  apply  the  rentals  and  use 
thereof  to.  the  payment  of  the  interest  on 
appellee's  debt  We  do  not  believe  the  facts 
alleged  warrant  us  in  holding  as  matter  of 
law  that  time  was  or  was  not  of  .the  essence 
of  the.  contract,  but  that  that  issue  Is  one 
of  fact  for  the  Jury,  under  appropriate 
charge. 

[12, 13]  It  is  also  contended  that  die  agree- 
ment alleged  Is  without  consideration,  and 
hence  unenforceable.  A  sufficient  consider- 
ation is  a  benefit  to  the  party  promising '  or 
some  trouble  or  prejudice  to  the  party  to 
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whom  the  promise  is  made;  also  a  mutual 
promise  is  sufficient,  if  concurrent  in  point  of 
time.  James  v.  Fulcrod,  5  Tex.  512t  55  Am. 
Dec.  743.  The  benefit  moving  to  appellee  was 
the  acquisition  of  the  title  to  the  land  with- 
out competition  at  public  sale.  The  prejudice 
suffered  by  appellants  was  foregoing  their 
legal  right  to  have  the  lands  sold  In  parcels 
and  the  consequent  benefits  probably  result- 
ing therefrom.  The  rule  and  the  authorities 
on  the  point  in  great  number  will  be  found 
in  13  C  3.  311. 

[14,  IS]  It  Is  next  argued  that  even  though 
the  agreement  alleged  was  made  it'  appears 
from  appellants'  petition  that  they  never 
offered  to  comply  with  the  conditions  annexed 
to"  the  alleged  trust  until  the  filing  of  the 
suit,  and  that  as  a  consequence  such  right 
was  forfeited.  The  agreement  alleged  con- 
stituting in  equity  a  trust,  failure  to  pay  the 
money  at  the  time  agreed  upon  would  not 
prevent  its  enforcement  unless  as  we  have 
said  at  another  place  time  was  of  the  essence 
of  the  contract,  which  we  have  also  said  is 
an  issue  of  fact  to  be  submitted  to  the  Jury. 
Ordinarily  suits  to  enforce  the  relief  here 
sought,  or  to  rescind  contracts,  etc.,  for 
fraud,  must  be  prosecuted  in  a  reasonable 
time  under  all  the  circumstances.  What  is 
a  reasonable  or  unreasonable  time  is  also  an 
Issue  of  fact  for  the  Jury.  Tex.  ft  Pac  By. 
Co.  v.  Jowers,  110  S.  W.  946;  Galveston  H. 
ft  S.  A.  By,  Co.  v.  Cade,  100  Tex.  37,  .94  S. 
W.  219. 

[16]  Under  the  rule  as  announced  In 
Spann  v.  Stern,  18  Tex.  656,  and  followed 
by  all  subsequent  cases,  it  was  not  neces- 
sary, in  our  opinion,  for  appellants  to  ac- 
tually tender  Into  court  the  money  admitted 
to  be  due  and  owing  to  appellee.  Ah  offer 
to  do.  equity  and  perform  such  decree  as  the 
court  may  enter  is  sufficient. 

In  the  view  we  take  of  the  cade,  It  is 
not  necessary  to  review  appellants'  other  as- 
signments of  error. 

We  are  also  to .  be  understood,  when  re- 
ferring to  the  facts,  as  having  reference  to 
what  the  allegations  of  the  petition  show. 
The  facts  will,  of  course,  be  developed  upon 
trial. 

For  the  reasons  Indicated  the  Judgment  Is 
reversed,  and  the  cause  remanded,  for  fur- 
ther proceedings  consistent-  with  the  views 
herein  expressed. 

Reversed   land    remanded. 
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GILL  T.  McFADDIN.     (No.  422.) 

(Court  of  Civil  Appeals  of  Texas,    Beaumont 
March  19,  1919.) 

1.  Injunction    «=»143(2)— Bz  Paste  Heab- 
ing— Pleading. 

To  be  entitled  to  an  injunction  upon  an  ez 
parte  hearing,  and  without  notice,  the  plaintiff 
must  show  by  proper  allegations  a  right  in  him- 
self to  do  the  act  which  he  seeks  to  perpetuate, 
and  must  negative  every  possible  hypothesis 
upon  which  defendant  might  lawfully  do  the 
act  which  he  seeks  to  enjoin,  and  plaintiff  must 
show  immediate  and  pressing  necessity  which 
prevents  a  hearing. 

2.  Injunction     «=>143(2)— Ex  Pabte  Heab- 
ing— Removal  or  Dam. 

Petition  of  pasture  land  owner  to  restrain 
removal  of  dam,  erected  to  impound  water  for 
his  cattle  in  dry  season,  held  insufficient  to  en- 
title him  to  injunction  upon  an  ez  parte  hear- 
ing, not  showing,  except  by  Inference,  that  his 
land  abutted  upon  the  bayou,  or  that  defendant 
was  not  the  owner  of  the  land  or  entitled  to  the 
water. 

Appeal  from  District  Court,  Jefferson 
County ;  EL  A.  McDowell,  Judge. 

Injunction  suit  by  W.  P.  H.  McFaddln 
against  George  Gill.  From  decree  for  plain- 
tiff, defendant  appeals.  Reversed,  and  In- 
junction dissolved. 

W.  G.  Reeves,  of  Beaumont,  for  appellant 
C  W.  Howth,  of  Beaumont  for  appellee. 

HIGHTOWER,  C.  J.  On  Jnly  1,  1918,  ap- 
pellee, W.  P.  H.  McFaddln,  presented  to 
Hon.  E.  A.  McDowell,  judge  of  the  Sixtieth 
Judicial  district  of  Texas,  the  following  pe- 
tition and  prayer  for  injunction: 

"Now  comes  W.  P.  H.  McFaddln,  plaintiff, 
complaining  of  George  Gill,  defendant  and  re- 
spectfully represents 

"(1)  Plaintiff  alleges  that  he  is  the  owner  of 
the  south  half  of  T.  ft  N.  O.  section  143,  and 
has  under  lease  section  166,  and  has  the  right 
to  use  and  occupy  both  sections  156  and  143, 
and  that  said  sections  of  land  are  within  a 
pasture  owned  and  controlled,  occupied,  and 
used  by  the  plaintiff  as  a  feeding  ground  for 
cattle  belonging  to  the  plaintiff  and  others; 
that  there  are  now  upon  said  land  within  said 
pasture  about  2,000  head  of  range  cattle;  that 
the  only  water  available  for  said  cattle  to 
drink  comes  from  what  is  known  as  Mayhaw 
bayou,  that  is  to  say,  the  northeast  and  south- 
west prongs  of  Mayhaw  bayou ;  that  said  bayou 
empties  into  what  is  known  at  Taylor's  bayou ; 
that  there  is  now,  and  has  for  some  time  been, 
a  great  drouth  and  scarcity  of  water  in  Jeffer- 
son county,  and  especially  in  which  portion  of 
Jefferson  county  in  which  said  pasture  is  locat- 
ed ;  that  the  said  bayou  and  said  prongs  of  said 
bayou  are  low,  and  that  in  order  to  preserve  the 
lives  of  said  cattle,  and  keep  them  from  dying 
of  thirst  it  became  necessary  to  dam  up  said 
prongs  of   said    bayou   by    means  of   what   is 


known  as  a  sack  dam  about  two  feet  high,  which 
is  composed  of  grain  sacks  filled  with  dirt  in 
order  to  hold  in  said  prongs  of  said  bayou  suf- 
ficient water  to  water  said  cattle  and  to  pre- 
vent them  from  dying  of  thirst 

"(2)  That  the  said  dam  across  said  prongs  of 
said  bayou  does  not  cause  the  said  bayou  or 
any  branch  or  tributary  thereof  to  overflow, 
either  above  or  below  said  dam,  and  that  no  one 
is  in  need  of  the  water,  except  the  silaintiff  and 
other  owners  of  cattle  In  said  pasture,  and  that 
unless  said  dam  existed  the  water  would  waste 
into  the  Gulf,  and  would  not  be  available  to 
any  one,  and  said  cattle,  would  die  of  thirst, 
and  that  the  plaintiff  and  other  owners  of  cat- 
tle in  said  pasture  would  suffer  irreparable  in- 
jury, and  that  the  public  at  large,  and  especially 
the  American  soldiers  and  the  Allies  in  Europe, 
by  reason  of  the  loss  of  about  2,000  head  of 
cattle,  which  are  bow  being  prepared  for  mar- 
ket 

"(3)  That  the  defendant  is  maliciously  and 
wantonly  threatening  to  remove  said  dam  and 
permit  the  waters  now  held  thereby  to  drain 
into  and  be  wasted  in  the  waters  of  the  Gulf, 
and  will  do  so  unless  restrained  by  the  writ  of 
injunction. 

"{4)  Premises  considered,  plaintiff  prays  that 
your  honor  enter  an  order  directing  die  elerk 
of  this  court  to  issue  and  cause  to  be  issued  and 
served  upon  the  defendant  a  writ  of  injunction, 
restraining  the  defendant  from  removing  said 
dam  or  any  part  thereof,  or  going  about  the 
same,  or  doing  or  performing  any  other  act 
which  would  diminish  the  supply  of  water  avail- 
able to  said  cattle  in  said  pasture." 

The  foregoing  petition  was  properly  veri- 
fied by  the  appellee.  Upon  presentation  of 
this  petition  to  Judge  McDowell,  and  without 
notice  to  appellant,  he  granted  the  writ  of 
injunction  as  prayed  for,  and  appellant  there- 
after and  in  due  time  filed  his  appeal  bond, 
and  brought  the  case  to  this  court 

It  is  the  contention  of  appellant  that  the 
judgment  should  be  reversed,  and  the  in- 
junction dissolved,  for  the  following  reasons: 
(1)  Because  the  petition  is  bad  on  general 
demurrer;  (2)  because  it  does  not  negative 
the  right  of  appellant  to  remove  the  dams 
mentioned ;  (3)  because  the  judge  erred  In 
granting  the  writ  without  notice  of  hearing. 

The  proposition  is  that  the  plaintiff's  peti- 
tion averred  no  fact  showing  any  right  on  the 
part  of  plaintiff  to  maintain  the  dams  in 
question,  and  showed  no  obligation  on  the 
part  of  defendant  to  permit  the  channel  of 
said  bayou  to  be  blocked,  and  that  such  peti- 
tion was  therefore  bad  on  general  demurr- 
er. We  have  concluded,  after  consideration, 
that  appellant's  contention  to  the  effect  that ' 
the  petition  was  bad  on  general  demurrer  is 
correct  and  must  be  sustained. 

[1]  As  argued  by  appellant,  it  la  funda- 
mental that  in  order  to  be  entitled  to  an  In- 
junction upon  an  ex  parte  bearing  and  with- 
out notice,  the  plaintiff  must  show  by  proper 
allegations  a  right  in  himself  to  do  the  act 
which  he  seeks  to  perpetuate,  and  must  nega- 
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tlve  every  possible  hypothesis  upon  which  de- 
fendant might  lawfully  do  the  act  which  he 
seeks  to  enjoin,  and  plaintiff  must  show  im- 
mediate and  pressing  necessity  which  pre- 
vents a  hearing,  before  such  injunction 
should  be  granted. 

[2]  While  appellee's  petition  alleged  that 
he  was  the  owner  of  the  south  half  of  T.  & 
N.  O.  section  No.  143,  and  that  he  had  under 
lease  section  No.  165,  and  that  these  sections 
were  In  a  pasture  used  and  controlled  by 
him  as  grazing  ground  for  his  cattle,  It  does 
not  allege,  except  by  mere  inference,  that 
either  of  these  sections  abuts  upon  Maybaw 
bayou,  or  except  by  mere  lnferenece  that 
Mayhaw  bayou  Is  within  the  pasture  of  ap- 
pellee, and  therefore  the  petition  falls  to 
clearly  allege  any  lawful  right  in  appellee 
to  the  use  of  the  water  of  Mayhaw  bayou  for 
his  cattle,  and  fails  to  clearly  show  any 
right  in  appellee  to  perpetuate  said  dams  In 
Mayhaw  bayou. 

Neither  does  the  petition  negative  any 
right  In  appellant  to  remove  the  dams  placed, 
by  some  one  In  Mayhaw  bayou.  It  Is  true 
the  petition  does  state  that  appellant  was  not 
In  need  of  the  water  In  Mayhaw  bayou,  and 
that  his  act  In  removing  the  dams,  If  permit- 
ted, would  be  malicious  and  wanton  on  his 
part  Such  allegation  does  not  negative 
any  right  in  appellant  to  remove  these  dams, 
for,  In  so  far  as  the  petition  shows,  appel- 
lant may  be  the  owner  of  the  land  upon 
which  these  dams  are  erected,  or  may  be 
otherwise  entitled  to  remove  these  dams. 

For  both  reasons,  the  petition  was  not  suf- 
ficient to  authorize  the  granting  of  the  writ 
-  of  Injunction  without  hearing  or  notice,  as' 
was  done.  The  order  of  the  judge  not  only 
enjoined  appellant  from  removing  the  dams 
complained  of,  but  even  further  enjoined  the 
appellant  from  in  any  manner  interfering 
with  the  supply  of  water  In  Mayhaw  bayou, 
to  which,  so  far  as  the  petition  shows,  he 
might  be  as  much  entitled  as  appellee;  but 
under  the  judge's  order  he  was  not  permitted 
to  use  a  particle  of  water  for  any  purpose. 

The  injunction  was  Improperly  granted, 
and  the  judgment  will  be  reversed,  and 
the  Injunction  dissolved;  and  it  Is  so  or- 
dered. 


BOWMAN  A  BLATZ  v.  RALEY.    (No.  6187.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio.  ■ 
March  26,  1919.) 

1.   Evideitcb  «=>117— Foundation— Damages  J 
rsoM  Trespass. 
In  action  for  injury  to  cotton  crop  from 
trespassing  cattle,  where  plaintiff  testified  that 
the  cattle  were  not  permitted  to  stay  in  the  cot- 1 
ton,  but  were  from  time  to  time  driven  oat  as 
soon  ai  discovered,  testimony  as  to  how  much 


cotton  a  cow  could  destroy  in  a  day  was  inad- 
missible, because  there  was  no  basis  in  prior 
testimony  for  calculating  the  time  the  cattle 
were  in  the  cotton. 

2.  Damages  <8=112— Chops. 

Generally  the  measure  of  damages 'when  a 
crop  is  totally  destroyed,  whether  it  is  matured 
or  growing,  is  its  market  value,  if  it  has  one, 
at  the  time  and  at  the  place  it  is  destroyed  and 
legal  interest  thereon  from  the  date  of  its  de- 
struction; and,  when  the  crop  is  partially  de- 
stroyed, it  is  the  difference  between  its  market 
value  if  it  had  one,  as  it  stood  immediately  pre-, 
ceding  and  its  market  value  immediately  follow- 
ing the  injury,  with  legal  Interest  on  the  amount 
of  such  difference. 

3.  Damages    <g=>112  ~  Value    or    Gbowing 
Obop. 

To  arrive  at  the  value  of  a  growing  crop  is 
to  prove  its  probable  yield  under  proper  culti- 
vation, the  value  of  such  yield  when  matured 
and  ready  for  sale,  and  the  expense  of  such  culti- 
vation, as  well  as  the  cost  of  its  preparation  and 
transportation  to  market. 

4.  Evidence  <t=505— Experts— Fabhebs. 

The  testimony  of  a  farmer  who  qualifies  as 
an  expert,  testifying  from  his  common  experi- 
ence with,  and  result  of  his  observations  made 
at  the  time  as  to  the  usual  and  common  appear- 
ance or  facta  and  condition  of  things,  which  can- 
not be  reproduced  to  the  jury,  is  admissible  un- 
der an  exception  to  the  general  rule  excluding 
the  conclusions  of  a  witness. 

5.  Evidence  «=536  —  Expebts  —  Fabmsbs  — 
Qualifications. 

As  farmers  testifying  as  experts  can  only 
testify  as  to  things  they  have  the  necessary  spe- 
cial knowledge  about,  great  care  must  be  used 
in  qualifying  such  a  witness  as  to  his  knowledge, 
observation,  and  experience  in  respect  to  the 
matters  about  which  he  may  be  called  to  testify. 

Appeal  from  Medina  County  Court;  R.  J. 
Noonan,  Judge. 

Suit  by  H.  L.  Baley  against  Bowman  & 
Blatz.  From  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

De  Montel  &  Fly,  of  Hondo,  for  appellant. 
Briscoe  &  Morris,  of  Devine,  and  Louis  J. 
Brocks,  of  Hondo,  for  appellee. 

OOBBS,  J.  This  suit  was  brought  by 
appellee,  H.  L.  Baley,  in  the  justice  court  of 
precinct  No.  5,  Medina  county,  Tex.,  on  Oc- 
tober 4,  1917,  against  appellants,  Bowman  & 
Blatz,  for  damages  In  the  sum  of  $76.  On 
November  20,  1918,  Judgment  was  rendered 
by  the  justice  court  for  plaintiff  for  the  sum 
of  $75,  and  an  appeal  was  duly  perfected  by 
appellants  to  the  county  court  of  Medina 
county.  On  July  1,  1918,  appellee  filed  an 
amended  claim  or  petition  In  the  county 
court,  asking  for  damages  in  the  sum  of 
$128.05,  alleged  to  have  been  caused  to  his 
crops  by  cattle  belonging  to  appellants,  and 
on  the  2d  day  of  July,  1918,  a  Judgment  was 
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rendered  by  the  county  court  In  favor  of 
plaintiff  for  the  sum  of  $106,  tbe  same  being 
based  on  a  verdict  of  a  Jury  rendered  oh  spe- 
cial issues  submitted;  and  on  the  3d  day  of 
August,  1918,  appellants'  amended  motion  for 
a  new  "trial  .was  overruled,  by  the  court, 
notice  of  appeal  to  this  court  was  given,  and 
the  appeal  duly  perfected. 

Appellants'  first  assignment  of  error  hi 
their  amended  motion  for  a  new  trial  Is  as 
follows : 

"Because  the  court  erred  in  admitting  tbe  tes- 
timony of  plaintiff,  H.  I*.  Raley,  over  the  objec- 
tions of  defendants  that  cattle  would  eat  and 
destroy  as  much  as  25  pounds  of  cotton  per  head 
per  day  in  the  seed  and  before  picked,  and  that 
the  price  of  said  cotton  was  from  ten  to  twelve 
cents  per  pound,  for  the  reason: 

"(a)  Because  such  testimony  was  irrelevant, 
immaterial,  and  not  tbe  proper  measure  of  dam- 
ages, and  not  the  proper  manner  of  arriving  at 
the  damages,  if  any. 

"(b)  Because  the  same  would  be  evidence  of 
a  nonexpert,  and  the  facts  upon  which  he  based 
his  evidence  bad  not  been  stated,  and  was  not 
stated,  to  tbe  Jury. 

"(c)  Because  such  evidence  was  a  conclusion 
of  the  witness,  and  not  based  upon  facts  suffi- 
ciently intelligent  upon  which  to  base  an  opinion 
with  respect  to  the  subject " 

The  first  proposition  under  that  assign- 
ment challenges  the  admissibility  of  testi- 
mony that  cattle  would  eat  and  destroy  as 
much  as  25  pounds  of  seed  cotton  per.  head 
per  day  before  picked,  as  contrary  to  the  rule 
established  by  law  for  the  purpose  of  arriv- 
ing at  the  quantity  of  cotton  lost  by  reason 
of  the  depredations  of  appellants'  cattle. 

Hie  second  proposition  is  that  the  market 
price  of  cotton  in  the  seed  at  Devlne,  Tex., 
without  evidence  of  the  expense  of  gather- 
ing and  placing  same  on  the  market  at  De- 
vine,  Tex.,  .was  insufficient,  improper,  illegal, 
not  the  proper  manner  of  arriving  at  the 
damages,  and  not  the  measure  of  damages, 
and  such  evidence  should  have  been  excluded. 

The  correct  rule  for  measuring  damages 
in  a  case  like  this  was  not  given,  nor  any 
special  request  made  by  either  party  to  In- 
struct the  jury  how  to  ascertain  the  same, 
and  their  verdict  was  rendered  on  an  im- 
proper apprehension  of  the  rights  of  the 
parties. 

Tbe  substance  of  the  testimony  is: 

"Sometimes  there  would  be  two  or  three  head 
of  defendants'  cattle  in  the  field,  and  sometimes 
there  would  be  eight  or  nine  or  more.  When 
we  would  find  the  cattle  in  the  field  we  would 
run  them  out  and  tell  the  defendants  about  it, 
and  though  they  would  always  promise  to  do 
something  about  it,  they  never  did  anything. 
About  the  latter  part  of  September  I  made  a 
trip  to  the  Brownsville  country,  and  was  gone 
about  two  weeks,  and  when  I  came  back  I  found 
defendants'  cattle  continuing  to  break  into  my 
field.  I  again  went  to  see  Mr.  Bowman  and 
Blatz,  but  they  would  do  nothing.  The  cattle 
were  in  the  field  as  many  as  six  times  during 
the  day  and  night.    They  would  be  in  the  field 


when  we. would  get  up  in  the  morning.  The, 
cattle  were  in  the  cotton  off  and  on  from  about 
the  15th  day  of  September,  1917,  to  the  4th  of 
October,  1917.  In  my  opinion  a  cow  will  eat 
and  destroy  from  20  to  25  pounds  of  cotton  a 
day,  and  I  estimate  that  amount  as  being  a  fair 
estimate  of  what  each  of  these  cattle  ate  and 
destroyed  of  mj<  cotton  each  day.  At  this  time 
there  were  about  8  or  10  bales  open  in  the  field 
and  unpicked. .  The  market  value  of  seed  cotton 
at  Devine,  at  the  time  this  cotton  was  destroyed, 
were  10  and  12  cents  per  pound.  •  *  *  We 
would  always  drive  them  out  of  the  field  as 
soon  as  we  would  see  them.  This  occurred  as 
many  as  five  or  six  times  a  day.  They  did  not 
break  in  every  day,  but  on  various  days  and 
nights.  I  have  seen  as  many  as  nine  head  at 
one  time  in  onr  cotton.  There  was  a  great  deal 
ef  grass  in  our  corn  land,  and  after  I  cut  the 
com  I  grazed  my  stock  on  the  land,  but  I  always 
bad  a  herder  with  them.  My  cows  got  into  the 
cotton  once  or  twice,  and  sometimes  the  mules 
and  horses  got  into  the  cotton,  but  mules  and 
horses  did  not  eat  the  cotton.  They  might  have 
knocked  some  out.  I  estimated  my  damages  by 
the  number  of  pounds  of  cotton  that  from  my 
experience  as  a  farmer  1  think  that  a  cow  will 
eat  and  destroy  in  a  day  from  20  to  25  pounds 
in  a  day." 

[1]  The  testimony,  as  It  stood,  without 
facts  that  entered  Into  the  costs  and  expenses 
of  Its  making,  gathering,  and  preparing,  was 
subject  to  the  defendants'  objection  to  such 
testimony  without  further  proof  as  to  its 
costs;  more  especially  is  it  objectionable 
because  the  testimony  as  to  how  much  cot- 
ton a  caw  could  eat  in  a  day  was  improper, 
because  it  would  nbt  be  in  keeping  with  the 
measure  of  damages  named  in  the  opinion, 
and  because  there  was  no  basis  in  the  testi- 
mony for  calculating  the  time  the  cattle  were 
in  the  cotton.  They  were  not  permitted  to 
stay  in  the  cotton,  but  they  were  from  time 
to  time  driven  out  as  soon  as  discovered. 
The  evidence,  we  think,  should  have  been  ex- 
cluded, and  the  court  erred  in  not  doing  so. 

[2,  J]  The  rule  is,  generally,  as  said  in  K. 
0.,  M.  4  O.  By.  Ob.  of  Texas  v.  Mayfield,  107 
S.  W.  940: 

"The  measure  of  damages  when  a  crop  is 
totally  destroyed,  whether  it  is  a  matured  or  a 
growing  crop,  is  its  market  value,  if  it  has  one, 
at  the  time  and  at  the  place  it  is  destroyed,  and 
legal  interest  thereon  from  the  date  of  its  de- 
struction, and  that  the  measure  of  damages  when 
the  crop  iB  partially  destroyed,  but  not  wholly 
destroyed,  is  the  difference  between  its  market 
value,  if  it  had  ope,  as  it  stood  immediately  pre- 
ceding and  its  market  value  immediately  follow- 
ing the  injury,  with  legal  interest  on  the  amount 
of  such  difference." 

To  arrive  at  the  value,  of  a  growing  crop 
is  to  prove  Its  probable  yield  under  proper 
cultivation,  the  value  of  such  yield  when  ma- 
tured and  ready  for  sale,  and  also  the  ex- 
pense of  such  cultivation,  as  well  as  the  cost 
of  its  preparation  and  transportation  to 
market.  Railway  Co.  v.  Pape,  78  Tex.  501, 
11  S.  W.  620. 
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[4]  While  It  Is  extending  tbe  doctrine  of 
expert  testimony  In  this  case  to  the  very  Urn- 
It,  It  seems  to  be  the  settled  law  that  the  tes- 
timony of  a  farmer  who  qualifies  himself  as 
an  expert,  testifying  from  bis  common  ex- 
perience with,  and  result  of  his  observations 
made  at  the  time  as  to  the  usual  and  com- 
mon appearance  or  facts  and  condition  of 
things,  which  cannot  be  reproduced  to  the 
Jury,  Is  admissible  under  an  exception  to  the 
general  rule  excluding  the  conclusions  of  a 
witness.  McCabe  v.  San  Antonio,  etc.,  39 
Tex.  Civ.  App.  614,  88  S.  W.  387,  writ  of  error 
denied  101  Tex.  647,  88  S.  W.  387. 
.  [6}  As  such  experts  can  only  testify  as  to 
things  they  have  that  special  necessary 
knowledge  about,  great  care  must  be  used 
In  qualifying  such  witness  as  to  his  knowl- 
edge, observation,  and  experience  In  respect 
to  the  very  matters  about  which  he  may  be 
called  to  testify.  As  this  case,  it  is  seen, 
will  be  reversed,  from  .what  we  have  said, 
all  the  other  assignments  of  error  are  over- 
ruled. 

Reversed  and  remanded  for  a  new  trial. 


CITY  OF  DALLAS  v.  HALFORD  et  aL 
(No.  8090.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

March  1,  1919.     Rehearing  Denied 

April  R,  1919.) 

1.  MUNICIPAL      COBPOBATIONS       «=»757(1)  — 

Maintenance  of  Streets— Dtrrr  of  Crrr. 
It  is  the  duty  of  a  city  to  tee  that  its  streets 
be  made  and  maintained  in  a  reasonably  safe 
condition  for  use  by  the  public. 

2.  Municipal  Corporations  «=»821(3)— Use 
of  Streets— Action  for  Negligence— Juby 
Question. 

In  action  against  city  for  negligence  in 
maintenance  of  street,  whether  acts  constitute 
negligence  is  a  jury  question,  where  there  is 
no  statutory  law  making  such  acts  negligence. 

8.  Municipal  Corporations  *=>821(18)  — 
Maintenance  of  Streets— Court  Rulk. 
Whether  city  was  negligent  in  failing  to 
provide  a  railing  or  barrier  along  a  street  ad- 
jacent to  a  deep  ravine  was  a  question  for  the 
jury  in  tbe  absence  of  statute  making  such 
failure  negligence. 

4.  Death  «3=»11— Actions  fob— Common  Law. 
Under  the  common  law,  damages  were  not 
recoverable  for  death;   the  right  of  action  hav- 
ing died  with  deceased. 

6.  Death    «=33— Right   of  Action— "Pra- 

bon"  on  "Corporation." 

A  municipal  corporation  is  not  a  "person  or 

corporation"  within  Vernon's  Sayles'  Ann,  Civ. 

St   1914,   art.  4694,   giving   action   for  death 


"caused  by  the  wrongful  act    *    *..*   of; anoth- 
er person  or  corporation." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Corpora- 
tion ;   Person.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; W.  F.  Whlteburot,  Judge. 

Consolidated  actions  by  Charles  M.  Hal- 
ford,  as  husband,  and  as  next  friend  of  his 
three  minor  children,  and  by  Mrs.  Maxwell 
and  husband,  against  the  City  of  Dallas. 
Judgments  for  plaintiffs,  and  defendant  ap- 
peals. Reversed  and  remanded  as  to  Max- 
wells, and  reversed  and  rendered  as  to  Hal- 
fords. 

A.  S.  Hardwieke, .  Edward  P.  Dougherty, 
and  Edward  M.  Browder,  all  of  Dallas,,  for 
appellant. 

McCutcheon  ft  Church,  of  Dallas,  and  W. 
D.  Cardwell,  of  Wichita  Falls,  for  appellees. 

RAINEY,  C.  J.  This  appeal  embraces  two 
suits  to  recover  damages  for  personal  In- 
juries resulting  in  the  death  of  Mrs.  Annie 
M.  Halford  and  Injuries  to  Mrs..  Laura  Max- 
well. Charles  M,  Halford,  as  husband  and 
as  next  friend  of  his  three  minor  children, 
and  Mrs.  Maxwell  and  her  husband,  brought 
the  respective  suits  against  tbe  city  of  Dal- 
las, which  suits  were  consolidated  and  tried 
together  In  the  district  court 

As  stated  by  appellant's  brief,  the  plain- 
tiffs' petition  charged  that  the  injuries  com- 
plained of  proximately  resulted  from  the 
overturning  of  a  jitney  or  motorbus,  and  the 
precipitation .  thereof  down  a  deep  ravine 
adjacent  to  Carlisle  street  within  the  limits 
of  the  city  of  Dallas,  which  overturning  was 
alleged  to  have  been  caused  by  the  failure 
of  the  defendant  to  provide  suitable  curbing, 
barriers,  and  guard  rails  along  said  street  at 
said  point  and  also  In  falling  to  have  said 
place  properly  lighted  at  said  time.  The  de- 
fendant, after  pleading  general  and  special 
demurrers  and  exceptions  and  general  denial, 
specially  pleaded  that  said  street  at  the  place 
in  question  was  in  a  good  and  safe  condition 
for  use  by  the  general  traveling  public,  that 
same  was  properly  lighted,  and  that  the  ac- 
cident resulted  wholly  from  the  negligence  of 
the  driver  operating  the  motorbus  or  Jitney 
In  question,  In  that  same  was  being  operated 
at  a  high  and  excessive  rate  of  speed,  and 
that  said  driver,  instead  of  controlling  said 
jitney,  had  diverted  his  attention  to  other 
business,  and  thereby  permitted  said  Jitney 
to  leave  the  paved  street  and  run  Into  said 
ravine,  thereby  causing  the  injuries  com- 
plained of  by  plaintiffs. 

The  case  was  tried  to  a  jury  and  resulted 
in  a  verdict  and  judgment  for  the  plaintiffs, 
from  which  the  city  of  Dallas  has  appealed. 

As  the  disposition  of  the  jtwo  case?  will 
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be  different,  we  will  first  consider  the  case 
from  the  Maxwell  standpoint. 

Appellant  assigns  as  error  paragraph  4  of 
the  court's  charge,  where  It  In  effect  states: 

"That  it  is  the  duty  of  the  defendant  when  it 
opens  a  street  to  public  travel  that  same  be 
made  and  maintained  in  a  reasonably  safe  con- 
dition for  such  use,  and  if  there  be  a  steep  prec- 
ipice or  gulch  near  to  the  street  such  as  to  ren- 
der it  dangerous  or  unsafe  for  travel,  in  the  ab- 
sence of  a  railing  or  barrier,  then  the  failure  to 
place  such  railing  or  barrier  constitutes  a  de- 
fect in  the  street  itself,  and  injuries  proximate- 
ly resulting  therefrom  would  render  the  de- 
fendant liable." 

[1, 2]  It  la  the  duty  of  a  city  to  see  that 
Its  streets  be  made  and  maintained  in  a  rea- 
sonably safe  condition  for  use  Dy  the  public, 
but,  as  the  statute  furnishes  no  certain  way  a 
street  Is  to  be  fixed,  the  court  erred  in  charg- 
ing that  the  failure  to  do  certain  things  to 
make  It  safe  for  travel  would  be  negligence. 
Where  there  Is  no  statutory  law  stating  what 
acts  constitute  negligence  the  court  should 
not  assume  that  such  acts  are  negligence. 
Whether  such  an  act  constituted  negligence 
was  a  Question  of  fact  which  should  be  de- 
termined by  the  Jury.  Railway  Co.  v.  Bar- 
nett,  19  Tex.  Civ.  App.  626,  47  S.  W.  1039; 
Railway  Co.  v.  Williams,  17  Tex.  Civ.  App. 
675,  40  S.  W.  161;  Railway  Co.  v.  Reich, 
32  S.  W.  817;  Railway  Co.  v.  Gentry,  197 
S.  W.  482 ;  Lee  v.  Railway  Co.,  89  Tex.  683, 
36  S.  W.  63. 

[3]  The  evidence  shows  that  Carlisle  street, 
where  the  accident  happened,  was  kept  In 
good  repair,  except  as  to  the  gulch  side  of 
the  street,  and  as  to  that  there  was  no  rail- 
ing or  barrier  there  to  prevent  travelers  from 
leaving  the  street  Whether  or  not  such  ab- 
sence of  railing  or  barrier  was  negligence  on 
appellant's  part  should  have  been  submitted 
to  the  Jury  to  determine,  and  not  assumed  by 
the  court. 

The  judgment  as  to  the  Maxwells  Is  re- 
versed, and  cause  remanded. 

Appellant  in  its  twentieth',  and  twenty-first 
assignments  of  error  complains  as  to  the 
judgment  of  appellee  Halford,  in  that  the 
court  erred  In  overruling  a  special  exception 
to  the  petition,  as  follows: 

"The  defendant  excepts  specially  to  plaintiffs' 
said  original  petition  because  it  is  affirmatively 
shown  therefrom  that  this  is  a  suit  against  a 
municipal  corporation  for  actual  damages  on 
account  of  injuries  causing  death  of  a  person, 
and  no  action  at  law  lies  against  defendant  as 
alleged  by  plaintiff;  and  of  this  defendant  prays 
judgment  of  the  court" 

— and  of  the  refusal  to  charge  the  jury  as 
follows: 

"Gentlemen  of  the  jury,  you  are  instructed, 
at  the  request  of  defendant  city  of  Dallas,  to 
return  a  verdict  herein  for  said  defendant" 

[4, 1]  Under"  the  common  law  damages  re- 
sulting in  death  from  Injuries  received  were 


not  recoverable,  as  the  right  of  action  died 
with  the  deceased.  This  was  changed  by  our 
statute  (article  4694,'  Vernon's  Sayles*  Texas 
Civil  Statutes)  when  the  right  of  action  for 
injuries  resulting  In  death  was  granted  In 
certain  cases,  as  stated  in  subdivision  2  of 
said  article,  "when  the  death  of  any  person 
is  caused  by  the  wrongful  act,  neglect  un- 
sklllfulness  or  default  of  another  person  or 
corporation,  their  agents  or  servants."  Un- 
der this  statute  It  has  been  repeatedly  held 
by  our  appellate  courts  that  to  entitle  one  to 
the  right  to  recover  he  must  come  within  Its 
provisions,  and  the  question  here  arises: 
Does  the  word  "corporation,"  as  used  In  the 
statute  giving  a  right  of  action  for  death, 
embrace  or  Include  municipal  corporations 
such  as  the  appellant  the  city  of  Dallas? 
We  think  not  In  support  of  this  view  the 
appellant  submits  the  following  propositions: 

(1)  "The  city  of  Dallas,  a  municipal  corpora- 
tion, is  not  liable  in  law  for  actual  damages,  on 
account  of  injuries  causing  the  death  of  Mrs. 
Annie  M.  Halford." 

(2)  "The  present  Texas  statute  relating  to 
'actions  for  injuries  resulting  in  death'  does  not 
render  a  municipal  corporation,  such  as  the 
city  of  Dallas  in  .this  cause,  liable  for  actual 
damages  on  account  of  injuries  resulting  in  the 
death  of  a  person." 

(8)  "A  municipality,  such  as  the  city  of  Dal- 
las, is  not  a  'person'  or  a  'corporation'  within 
the  purview  of  article  4694,  tit  70,  Revised 
Civil  Statutes  of  Texas  1911,  and  the  amend- 
ment thereto  approved  April  7,  1913  [Acts  33d 
Leg.  c.  .143],  relating  to  injuries  resulting  in 
death." 

The  Attorney  General  of  Texas  In  his  pub- 
lished biennial  report  and  opinions  for  1912- 
14,  at  page  439,  states  that — 

"The  popular  meaning  of  the  word  "corpora- 
tion' is  private  corporation,  and  unless  there 
should  be  language  used  which  clearly  evidences 
the  intention  that  the  word  'corporation'  shall 
embrace  municipal  corporations  as  well  as 
private  corporations,  then  the  word  'corpora- 
tion' should  be  confined  in  its  meaning  to  pri- 
vate corporations." 

And  he  cites  the  cases  of  Cedar  Co.  ▼. 
Johnson,  50  Mo.  225,  East  Oakland  Tp.  v. 
Skinner,  94  U.  S.  255,  24  L.  Ed.  125,  and  Com- 
monwealth v.  Beamist  81  Pa.  389.  And. 
basing  his  reasoning  upon  this  proposition, 
he  holds  that  the  Texas  "Employe's  Compen- 
sation Act"  (ActB  83d  Leg.  c.  179  [Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  5246b — 
5246ezzz])  Is  not  applicable  to  municipal  cor- 
porations. 

Several  cases  by  our  appellate  courts  have 
held  that  municipal  corporations  are  not  in- 
cluded within  the  statute,  subdivision  2  allow- 
ing actual  damages  for  the  death  of  any  per- 
son through  the  wrongful  act,  neglect  or  de- 
fault of  another,  etc.,  and  Const,  art  16,  | 
26,  providing  exemplary  damages  against 
any  person,  corporation,  or  company  willfully 
or  negligently  committing  a  homicide  does 
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not  apply-  to  .cases  In  which  no  recovery  can 
be  had  for  actual  damages.  Ritz  t.  City  of 
Austin,  1  Tex.  Civ.  App.  455,  20  S.  W.  1029; 
Searight  v.  City  of  Austin,  42  S.  W.  857;  El- 
liott v.  City  of  Brownwood,  166  S.  W.  932; 
Elliott  v.  City  of  Brownwood,  106  Tex.  292, 
168  S.  W.  1129. 

It  Is  urged  by  appellee  that  the  foregoing 
decisions  do  not  apply  to  the  law  as  It  now 
stands,  as  article  4694,  subd.  2,  .was  amend- 
ed April  7,  1913,  so  as  to  read,  "when  the 
death  of  any  person  Is  caused  by  the  wrong- 
ful act,  neglect,  unskillfulness  or  default  of 
another  person  or  corporation,  their  agents 
or  servants,"  which  changed  the  law  as  It 
theretofore  existed,  and  as  changed  it  em- 
braces "municipal  corporations,"  and  there- 
fore includes  the  city  of  Dallas. 

Appellant  Insists  that  said  amendment, 
though  Including  corporations,  meant  private 
corporations,  and  did  not  include  municipal 
corporations;  that  said  amendment  was 
passed  to  cure  a  defect  pointed  out  by  the 
Supreme  Court  in  Lumber  Co.  v.  Cooper, 
105  Tex.  21,  142  S.  W.  1168,  and  Cotton  Oil 
Co.  v.  Camp,  105  Tex.  130,  145  S.  W.  902,  in 
which  cases  it  was  held,  in  effect,  that  a 
private  corporation  under  the  then  existing 
law  was  only  bound  by  the  negligence  of 
party  whom  it  had  clothed  with  corporate 
power ;  one  who  acted  and  was  a  vice  prin- 
cipal, and  not  acts  of  agents  and  servants, 
eta 

The  two  decisions  Just  above  cited  were 
rendered  In  the  year  1912  Just  before  the 
amendment  was  acted  on,  June  7,  1913.  It 
seems  that  the  Legislature  had  In  mind  said 
two  decisions,  as  the  enacting  clause  of  said 
act  reads: 

"An  act  to  amend  article  4694  of  the  Re- 
vised Civil  Statutes  of  1911,  giving  cause  of  ac- 
tion where  injuries  resulting  in  death  is  caused 
by  the  negligence  of  a  corporation,  its  agents  or 
servants,  and  declaring  an  emergency." 

And  the  emergency  clause  reads: 

"The  Supreme  Court  having  held  that  the 
present  article  does  not  allow  recovery  for  in- 
juries resulting  in  death  caused  by  the  wrong- 
ful act,  neglect,  unskillfulness  or  default  of  a 
corporation,  its  agents  or  servants,  creates  an 
emergency  and  an  imperative  public  neces- 
sity," etc. 

The  law  prior  to  said  amendment  read 
"when  the  death  of  any  person  is  caused  by 
the  wrongful  act,  negligence,  unskillfulness 
or  default  of  another,"  and  it  was  held  that 
under  said  act  the  word  "another"  included 
a  corporation,  but  would  not  Include  its  agents 
and  servants,  unless  said  agents  or  servants 
were  vice  principals.  So  to  make  the  law 
plain  and  clear  it  was  necessary  to  add  the 
words  "corporations,  their  agents  and  serv- 
ants," and  we  think  it  never  intended  to  in- 
clude municipal  corporations,  although  the 
Supreme  Court  had  for  years  held  prior  to 
said  amendment  that  said  law  did  not  em- 


brace municipal  corporations,  and  It  seems 
to  us  that,  had  the  Legislature  intended  to 
embrace  within  said  amendment  municipal 
corporations,  it  would  have  said  so  by  plain 
and  certain  language. 

Municipalities  In  a  sense  are  corporations, 
but,  as  generally  used,*  the  term  "corpora- 
tions" means  private  corporations,  and  does 
not  Include  municipal  corporations.  Wheth- 
er the  term  "corporation,"  as  commonly 
used,  Includes  only  private  corporations,  or 
also  embraces  municipal  corporations,  is  a 
disputed  question,  but  we  believe,  when  the 
courts  of  last  resort  have  been  called  upon 
to  decide  the  question,  the  great  majority  of 
the  jurisdictions  hold  that  it  does  not  Dono- 
hue  v.  City  of  Newburyport,  211  Mass.  561, 
98  N.  E.  1081;  O'Donnell  v.  North  Attlebor- 
ough,  212  Mass.  243,  98  N.  E.  1084 ;  Bank  v. 
Farrlngham,  212  Mass.  92,  98  N.  R.  925 ;  Koch 
V.  Rlnaker,'252  111.  266,  96  N.  E.  897;  Town  of 
Kearny  v.  Jersey  City,  78  N.  J.  Law,  77,  73 
AtL  110;  Bramlett  v.  City  of  Greenville,  88 
S.  C.  110,  70  S.  B.  450 ;  Ferguson  v.  Caffery, 
49  La.  Ann.  1152,  22  South.  756;  McDougal 
v.  Board  of  Supervisors,  4  Minn.  184  (GIL 
130) ;  Sherman  County  v.  Slmonds,  109  17.  S. 
735,  3  Sup.  Ct  502,  27  L.  Ed.  1093 ;  Owners 
v.  People,  113  111.  296;  State  v.  District  of 
Narrangansett,  16  B.  I.  424,  16  Atl.  901,  3 
L.  B.  A.  295 ;  Brown  v.  Gates,  15  W.  Va.  131 ; 
People  v.  Turnbull,  93  Gal.  630,  29  Pac.  224; 
Smith  v.  Commissioners,  146  Ky.  562,  143 
S.  W.  3,  38  L.  R.  A.  (N.  8.)  151 ;  Switaser  v. 
City  of  Wellington,  40  Kan.  250,  19  Pac  620, 
10  Am.  St  Bep.  196 ;  Association  v.  Schraed- 
er,  87  Iowa,  659,  55  N.  W.  24,  20  L  R.  A.  355 ; 
Wallace  v.  Lawyer,  54  Ind.  501,  23  Am.  Bep. 
661;  Ernes  v.  Fowler,  43  Misc.  Bep.  603,  89 
N.  Y.  Supp.  685. 

In  the  case  of  Donohue  v.  City  of  Newbury- 
port, supra,  said  city  was  sued  for  the  negli- 
gent killing  of  a  party  under  a  statute  sim- 
ilar to  ours.  In  said  case  the  Supreme  Court 
uses  the  following  language,  which  we  think 
is  very  applicable  to  this  case,  to  wit: 

"But  upon  broader  grounds  the  defendant 
must  be  exonerated  from  liability.  R.  L.  c.  171, 
|  2,  as  amended  by  St  1907,  c.  375,  does  not 
apply  to  municipalities.  It  imposes  liability  up- 
on 'a  person  or  corporation.'  Where  these  two 
words  occur  together,  'corporation'  is  the  only 
word  which  can  be  contended  to  include  a  city 
or  town.  •  •  *  That  is  a  word  which  in 
our  statutes  and  decisions  has  not  been  used 
generally  to  include  cities  and  towns.  In  a 
certain  sense  they  are  bodies  corporate.  But 
in  common  speech  it"  is  rarely  that  a  city  or 
town  is  referred  to  merely  as  a  corporation. 
Towns  in  New  England  differ  in  their  nature 
from  trading,  manufacturing,  or  public  service 
corporations.  •  *  *  They  are  created  pri- 
marily for  political  purposes  and  the  conven- 
ient administration  of  government  They  pos- 
sess few  of  the  characteristics  which  distinguish 
the  ordinary  corporation.  Bloomfield  v.  Char- 
ter Oak  Bank,  121  TJ.  8.  121-129,  7  Sup.  Ct 
865,  80  L.  Ed.  923.    •    *    *    Most  if  not  all, 
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of  the  city  charters  enacted  by  the  Legislature 
pursuant  to  this  authority  do  not  describe  the 
city  as  a  mere  corporation,  but  as  a  body  poll- 
tic  and  corporate  or  a  municipal  corporation. 
The  form  and  arrangement  of  our  statutes  show 
a  manifest  purpose  not  to  treat  cities  and  towns 
as  corporations  in  the  ordinary  sense  of  that 
■word.  Separate  titles  of  the  Revised  Laws  re- 
late to  them.  R.  L.  tit.  7,  'Of  Towns  and  Ci- 
ties,' comprehends  chapters  25  to  84,  both  in- 
clusive. Title  6,  c.  20,  relates  to  counties.  •  *  • 
Title  IB,  'Of  Corporations,'  comprehends  chap- 
ters 108  to  126,  both  inclusive,  and  relates  to 
all  kinds  of  general  corporations,  both  public 
and  private,  charitable  and  business,  those  cloth- 
ed with  power  of  exercising  eminent  domain,  as 
well  as  those  having  the  most  limited  powers. 

*  •  *  When  the  Legislature  has  intended  to 
include  both  municipal  and  business  corpora- 
tions within  the  scope  of  a  statute,  generally 
it  has  used  plain  words  to  that  effect.  For  ex- 
ample, in  St.  1909,  «.  186,  the  language  Is  'a 
county,  city  or  town  or  any  corporation.'  •  •  • 
The  decisions  of  this  court,  whenever  the  ques- 
tion has  arisen,  have  held  that  a  municipality 
commonly .  was  not  included  within  the  word 
'corporation.'  Riddle  v.  Proprietors  of  Locks 
and  Canals.  7  Mass.  169-187,  5  Am.  Dec.  35; 
Rumford  v.  Wood',  13  Mass.  193.  Often  Jt  is 
referred  to  as  a  quasi  corporation.  Whitney 
v.  Stow,  111  Mass.  368;  Prout  v.  Pittfield  Dis- 
trict, 154  Mass.  450,  28  N.  E.  679;  Bishop  v. 
North  Adams  Fire  District,  167  Mass.  864,  46 
N.  E.  925.  This  is  sharply  brought  out  in 
Linehan  v.  Cambridge,  109  Mass.  212,  where 
It  was  held  that  the  word  'corporation,'  as  used 
in  the  statute  as  to  interrogatories  to  parties 
to  actions,   did  not   include  cities  and   towns. 

•  *  *  Generally  it  has  been  held  that  the 
word  'corporation'  does  not  include  a  municipal 
corporation.  Sherman  County  v.  Simonds,  109 
TJ.  S.  785,  3  Sup.  Ct  502,  27  L.  Ed.  1093; 
Switzer  v.  Wellington,  40  Kan.  250,  19  Pae. 
620,  10  Am.  St.  Rep.  196;  Brown  v.  Gates,  15 
W.  Va.  131,  160;  Memphis  v.  Laski,  »  Hefak. 
(Twin.)  511,  24  Am.  Rep.  327 ;  Iowa  Electric 
Medical  College  Ass'n  v.  Schrader,  87  Iowa, 
659,  55  N.  W.  24,  20  L.  R.  A.  355;  State  v. 
District  of  Narragansett,  16  R.  I.  424,  16  Atl. 
901,  3  L.  R.  A.  295 ;  Owners  of  Land  v.  Peo- 
ple, 113  111.  296,  314;  McDougal  v.  Hennepin 
County,  4  Minn.  184  (Gil.  130).  See  Hughes 
v.  Auburn,  161  N.  Y.  96,  107,  55  N.  E.  889,  46 
L.  R.  A.  686.  Most  of  the  cases  from  other  ju- 
risdictions relied  upon  by  the  plaintiff  are 
distinguishable  either  in  the  phrase  or  colloca- 
tion of  the  statute  from  the  one  here  under  con- 
sideration. •  •  •  It  cannot  be  presumed  that 
the  Legislature  would  intend  to  work  such  a 
radical  change  in  the  principles  of  liability  for 
the  performance  of  public  benefit  as  would  be 
wrought  by  construing  the  word  'corporations' 
to  include  cities  and  towns,  without  the  use  of 
plain  and  unequivocal  language." 

We  hold  that  appellant  Halford  and  chil- 
dren, under  our  statute,  have  no  right  of 
action  for  the  death  of  Mrs.  Halford  against 
the  city  of  Dallas,  and  the  judgment  In  their 
favor  Is  reversed,  and  judgment  is  here  ren- 
dered for  appellant,  the  city. 


Reversed  and  remanded  as  to  the  Max- 
wells, and  reversed  and  rendered  as  to  the 
Halfords. 


CITX  OF  ROSEBUD  v.  VITEK.    (No.  6045.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
March  5,  1919.     On  Motion  for  Re- 
hearing, April  9,  1919.) 

1.  Eminent  Domain  <8=»238(3)  —  Condemna- 
tion of  Lands— Waterworks— Appeal  to 
County  Court. 

The  rule  with  reference  to  the  condemna- 
tion of  property  for  waterworks  by  cities  is  the 
same  as  that  for  the  condemnation  of  rights  of 
way  by  railroads,  and  a  city  may  deposit  the 
amount  of  an  award  and  prosecute  an  appeal 
to  the  comity,  court,  although  the  landowner 
files  an  acceptance  of  the  award  (Rev.  St  1911, 
arts.  1003-1006,  6504-6523,  6527.  6530). 

2.  Eminent  Domain  «=>186— Damages-Tak- 
ing Past  or  Track. 

Where  land  is  taken  by  a  city  for  a  water- 
works, the'  measure  of  damages  is  the  market 
value  of  the  land  taken  and  the  difference,  if 
any,  of  the  market  value  of  the  remainder  of  the 
tract  just  before  and  after  the  condemnation 
thereof. 

8;  Eminent  Domain  <5=188— Damages— Re- 
storing Improvements. 
In  a  proceeding  by  a  city  to  condemn  land 
for  a  waterworks,  the  expense  and  value  of  any 
labor  necessary  to  restore  improvements  on  re- 
maining land  and  injury  to  the  land  to  its  use 
as  a  homestead  were  proper  for  consideration 
by  the  jury  in  determining  the  market  value, 
but  it  was  improper  to  permit  the  jury  to  con- 
sider these  elements  of  damage  for  any  other 
purpose  than  to  determine  the  difference  in 
market  value  before  and  after  the  taking. 

4.  Eminent  Domain  <j=»205— Damages— Evi- 
dence. 

In  a  proceeding  by  a  city  to  condemn  land 
for  a  waterworks,  evidence  held  insufficient  to 
sustain  a  verdict  of  the  jury  as  to  the  amount 
of  damage  suffered. 

5.  Eminent  Domain  ®=>200— Damages— Bub- 
den  of  Proof. 

In  a  proceeding  by  a  city  which  Bought  to 
condemn  land  for  a  waterworks,  the  burden  is 
on  the  landowner,  part  of  whose  land  was  tak- 
en, to  show  the  amount  of  damage  he  suffered. 

6.  Eminent  Domain  <S=»219— Proceedings— 
Argument— Opening  and  Closing. 

In  a  proceeding  by  a  city  to  condemn  land 
for  a  waterworks,  since  the  burden  is  upon  a 
landowner,  part  of  whose  land  was  condemned, 
to  show  the  amount  of  damage,  he  is  entitled 
to  open  and  conclude  upon  both  the  evidence} 
and'  the  argument 

On  Motion  for  Rehearing. 

7.  Eminent  Domain  «=»245— Appeals— Pay- 
ment of  Award. 

Rev.  St.  1911,  art  6530,  subd.  2,  providing; 
that  an  award  in  condemnation  proceeding  and 
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a  like  •mount  must  be  deposited  in  court,  which 
shall  be  held  together  with  the  award  itself,  eta, 
clearly  contemplates  that  the  award  shall  not 
be  paid  to  the  landowner  pending  the  suit. 

Appeal  from  Falls  County  Court;  F,  S. 
Heffner,  Judge. 

Suit  by  the  City  of  Rosebud  against  Tom 
Yltek.  From  Judgment  for  defendant,  plain- 
tiff appeals.    Reversed  and  remanded. 

Splvey,  Bartlett  &  Carter,  of  Marlin,  for 
appellant 
Robert  M.  lories,  of  Cameron,  for  appellee. 

JENKINS,  J.  This  Is  a  suit  for  the  con- 
demnation of  3.44  acres  of  land  owned  by 
appellee  for  waterworks  purposes.  It  was 
agreed  by  the  parties  that  appellant  had  tak- 
en all  necessary  steps  to  condemn  said  land, 
and  that  the  only  Issue  involved  In  this  case 
was  the  value  of  the  same.  The  commission- 
ers appointed  assessed  the  value  of  said  land 
at  $688.  Appellant  filed  Its  objection  to  said 
award  with  the  county  Judge,  and  paid  to 
the  clerk 'of  the  county  court,  for  the  use  of 
appellee,  $688,  but  instructed  the  clerk  not  to 
pay  the  same  to  appellee  until  the  termina- 
tion of  this  suit  Appellant  also  deposited 
with  said  clerk  a  like  sum  of  $688,  and  gave 
bond  as  required  by  statute. 

Appellee  filed  with  said  clerk  his  accept- 
ance of  said  sum  of  $688,  and  filed  a  motion 
with  the  county  Judge  that  the  same  should 
be  paid  over  to  him,  which  motion  was  de- 
nied. 

Upon  a  trial  in  the  county  court,  there  was 
awarded  appellee  the  sum  of  $688,  from 
which  judgment  appellant  has  perfected  bis 
appeal. 

It  Is  the  contention  of  the  appellee  that 
by  bis  written  statement  that  he  was  willing 
to  accept  the  said  sum  of  $688,  the  appellant 
was  barred  from  further  prosecuting  his 
■alt  In  the  county  court 

[1]  It  has  been  held  In  several  cases,  and 
properly  so,  that  where  the  owner  of  the 
land  accepts  the  money  awarded  to  him  he 
cannot  thereafter  prosecute  an  appeal  from 
•aid  award.  We  do  not  think  this  rule  Is 
applicable  where  the  party  seeking  to  con- 
demn land  appeals  from  the  award.  The 
Legislature  has  provided  how  damages 
should  be  ascertained  In  cases  of  condemna- 
tion by  railway  companies.  Articles  6604  to 
6523,  Revised  Statutes.  Article  6627  of  the 
Revised  Statutes  provides  that,  if  either 
party  Is  dissatisfied,  he  may  file  his  opposi- 
tion to  the  award  of  the  commissioners  with 
the  county  judge;  and  thereupon  the  case 
shall  be  tried  In  said  court  Article  6630 
provides  that  the  plaintiff  may  take  posses- 
sion of  the  land  by  making  the  payments  and 
giving  the  bond,  as  therein  required. 

The  rule  with  reference  to  condemnation 
of  property  for  waterworks  by  cities  is  the 
same  aa  that  for  the  condemnation  of  rights  | 


of  -way  by  railroads.  Article  1008  to  article 
1005,  Inclusive.  The  statute  provides  in  pos- 
itive terms  that  either  party  may  appeal, 
and  it  is  evident  that' It  contemplates  that 
the  party  seeking  condemnation  may  enter 
upon  the  land,  pending  litigation,  by  com- 
plying with  the  statute  with  reference  there- 
to. The  plaintiff  cannot  perfect  his  appeal 
without  making  the  deposit  to  the  order  of 
the  defendant  If  the  defendant  may  defeat 
such  appeal  by  accepting-  said  money,  the» 
the  plaintiff  is  denied  the  right  of  appeal,  or 
else  must  wait  until  the  termination  of  tho 
suit  In  order  to  take  possession.  The  object 
of  the  statute,  as  shown  by  Its  caption,  wa* 
to  enable  railroads  and  other  corporations 
having  the  right  of  eminent  domain,  to  enter 
upon  and  take  possession  of  the  land  sought 
to  be  condemned  pending  litigation:  Parks 
v.  Railway  Co.,  84  Tex.  Civ.  App.  341,  78  8. 
W.534. 

Appellee  has  moved  to  dismiss  this  suit 
for  want  of  Jurisdiction  of  the  county  court 
by  reason  of  his  willingness  to  accept  the 
amount  of  the  award  made  by  the  commis- 
sioners. For  the  reasons  stated,  we  overrule 
this  assignment 

The  trial  court  charged  the,  jury  as  fol- 
lows: 

"(1)  In  this  case  you  will  find  for  defendant 
and  assess  his  damages  in  such  sum  as  yon  find 
from  the  evidence  he  sustained  by  reason  of 
the  condemnation  of  the  land  described  in  plain- 
tiff's original  petition,  and  such  sum  as  you 
may  find  that  defendant  and  other  lands  belong- 
ing to  him  sustained,  if  any,  as  consequential 
damages  of  the  condemnation  of  his  land,  and 
the  construction  of  the  proposed  dam  and  reser- 
voir upon  defendant's  land." 

There  Is  no  affirmative  error  in  this  charge. 
It  will  appear  from  a  reading  thereof  that 
no  standard  Is  given  whereby  the  damages 
may  be  assessed. 

The  second  paragraph  of  the  court's  charge 
was  as  follows: 

"(2)  In  arriving  at  the  amount  of  damages 
sustained  by  defendant  by  reason  of  the  con- 
demnation of  his  said  land  and  the  construction 
of-  the  proposed  dam  and  reservoir,  you  will 
take  into  consideration  any  expense,  and  the 
value  of  any  labor  necessary  in  order  to  restore 
the  improvements  on  defendant's  said  land  to 
as  good  condition  as  they  would  have  been,  ex- 
cept for  the  condemnation  of  his  said  land  and 
the  construction  of  the  proposed  dam  and  reser- 
voir; and  you  will  take  into  consideration  the 
extent  of  the  injury  to  -the  land  of  defendant, 
if  any,  to  its  use  as  a  homestead  for  defendant 
and  his  family,  and  the  difference  between  the 
market  value  of  the  defendant's  entire  tract  of 
land  just  before  and  just  after  the  construction 

of  the  proposed  dam  and  reservoir." 

* 

Appellant,  in  due  season,  filed  its  objec- 
tion to  these  charges,  and  here  assigns  error 
as  to  the  second  paragraph  of  said  charge, 
In  that  it  permits  a  double  recovery. 

[2, 3]  We  sustain   this   assignment     The 
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true  measure  of  damages  in  the  instant  Case 
was  the  market  value  of  the  land  taken  and 
the  difference,  if  any,  in  the  market  -value  of 
the  remainder  of  the  tract  Just  before  and 
Just  after  the  condemnation  thereof.  The 
elements  mentioned  in  the  second  paragraph 
were  proper  to  be  taken  into  consideration 
by  the  Jury  In  determining  such  market  val- 
ue; bat  it  was  Improper  to  permit  the  Jury 
to  consider  these  elements  of  damage  for  any 
other  purpose  than  to  determine  such  differ- 
ence in  market  value.  Railway  Co.  v.  Wyrlck, 
147  S.  W.  732. 

'  [4]  Appellant  further  objects  to  such 
charge  and  to  the  verdict  of  the  Jury  in  re- 
sponse thereto,  in  that  there  is  no  sufficient 
evidence  upon  which  such  verdict  could  be 
based. 

Appellee  and  several  of  his  witnesses  tes- 
tified that  the  erection  of  the  reservoir  near 
his  house  and  the  cutting  off  of  an  Irregular 
shaped  piece  of  land  would  Injure  the  re- 
mainder of  his  land  as  a  homestead.  He  and 
other  witnesses  also  testified  that  some  of 
his  Improvements  were  situated  on  the  land 
condemned ;  but  no  witness  testified  as  to  the 
value  of  such  improvements,  what  it  would 
cost  to  restore  them,  nor  to  how  much  in  dol- 
lars and  cents  the  remainder  of  his  tract  was 
injured  for  purposes  of  a  homestead. 

[6]  The  only  testimony  as  to  the  difference 
in  market  value  was  that  of  two  of  the  com- 
missioners, who  had  assessed  the  value  under 
the  original  condemnation  proceedings.  Nei- 
ther of  these  witnesses  professed  to  know  the 
market  value  of  the  land  either  before  or 
after  the  condemnation  proceedings.  The 
substance  of  their  testimony  was  that,  from 
Inquiries  made  by  them  as  to  what  was  ask- 
ed for  land  in  that  vicinity,  and  as  to  the 
value  of  the  improvements  destroyed,  and 
as  to  the  injury  to  the  remainder  of  the  tract 
of  land  as  a  homestead,  they  concluded  that 
appellee  was  entitled  to  $688  damages.  Ap- 
pellee ought  to  be  able  to  produce  more  sat- 
isfactory testimony  than  this  as  to  the 
amount  of  damages  he  is  entitled  to  recover. 
The  court  charged  the  Jury  that  the  burden  of 
proof  was  on  appellee  to  show  the  amount 
of  damage  he  had  suffered  by  the  condemna- 
tion of  his  land.    This  was  correct. 

[0]  Regardless  of  the  form  In  which  this 
suit  was  brought,  It  was  in  fact  under  the 
agreement  hereinbefore  referred  to,  a  suit 
by  appellee  to  recover  damages  for  taking 
his  land,  and  the  burden  was  upon  him  to 
show  the  amount  of  such  damages.  Such 
being  the  case,  the  appellee  was  entitled  to 
open  and  conclude  upon  both  the  evidence 
and  the  argument  This  he  was  permitted 
to  do  by  the  trial  court    Appellant  assigns 


error  as  to  this  action  of  the  court  W* 
overrule  said  assignment. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  herein  is  reversed,  and  this 
cause  is  remanded  for  another  trial. 

Reversed  and  remanded. 

On  Motion  for  Rehearing. 

We  have  examined  the  authorities  cited  by 
appellee,  and  carefully  considered  the  able 
argument  of  his  attorney  on  motion  for  re- 
hearing, but  have  not  been  convinced  thereby 
that  we  were  in  error  in  our  original  opinion 
herein. 

One  of  the  cases  cited  by  appellee  Is  Ore- 
gon Electric  Ry.  Co.  v.  Terwllllger,  51  Or. 
107,  83  Pac.  334,  93D.  The  Constitution  of 
Oregon  has  two  provisions  in  reference  to 
taking  private  property  for  public  use.  Arti- 
cle 1,  {  18,  provides  that  private  property- 
shall  not  be  taken  for  public  use  "without 
such  compensation  first  assessed  and  tender- 
ed." If  there  was  no  other  provision  on  the 
subject  of  course  the  property  would  have 
to  be  paid  for,  or  the  tender  refused.  Arti- 
cle 11,  |  4,  provides  that — 

"No  person's  property  shall  be  taken  by  any 
corporation,  under  authority  of  law,  without 
compensation  being  first  made  or  secured  in 
such  manner  as  may  be  prescribed  by  law." 

In  the  case  above  cited  the  court  held  that 
the  Legislature  of  Oregon  had  "failed  to  pre- 
scribe the  manner  whereby  the  compensa- 
tion of  land  taken  for  public  use  may  be 
'secured.' "  Such  being  the  case,  of  course 
payment  must  have  been  actually  made, or 
tendered.  The  appeal  was  upon  an  ordinary 
appeal  bond.  Our  statute  has  prescribed 
ample  security  In  such  cases. 

Russell  v.  Bush,  196  Ala.  309,  71  South. 
397,  was  a  suit  by  a  land  agent  for  commis- 
sion. The  land  had  been  condemned  by  the* 
United  States,  from  which  there  was  no  ap- 
peal. The  money  was  paid,  and  both  parties 
to  the  condemnation  proceedings  were  satis- 
fled.  The  issue  was  as  to  whether  the  bro- 
ker, who  did  not  effect  a  legal  sale,  but 
brought  about  the  condemnation  proceedings, 
was  entitled  to  commission  on  the  amount 
paid  for  the  land. 

[7]  We  call  attention  to  the  language  of 
article  6630,  subd.  2,  R.  S.,  wherein  it  1b  pro- 
vided that  the  award  and  a  like  amount 
must  be  deposited  in  the  court  "which  shall 
be  held,  together  with  the  award  Itself, 
*  *  *  to  secure  all  damages  that  may  be 
awarded  or  adjudged  against  the  plaintiff." 
Clearly  this  contemplated  that  the  award 
shall  not  be  paid  to  the  defendant  pending 
the  suit 

Motion  is  overruled. 
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HARRISON  r.  SHARPE.    (No.  1487.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
March  19, 1010.    On  Motion  for  Rehear- 
ing, April  16,  1919.) 

1.  Process  <S=>149—  Impeachment  or  Return 
— Necessity  of  Corroboration. 

The  return  of  a  citation  may  not  be  im- 
peached by  the  testimony  of  one  witness  unless 
strongly  corroborated  by  other  evidence. 

2.  Pbocess  *=»149— Impeachment  or  Return 

— CORROBORATING   EVIDENCE. 

Corroborating  evidence  to  impeach  the  re- 
turn of  a  citation  must  be  from  other  sources 
than  from  the  witness  who  requires  corrobora- 
tion. 

3.  Witnesses  «=»414(1>— Corbobobating  Evi- 
dence—Suttioien  or. 

Corroborating  evidence  is  not  required  to 
be  direct  and  positive;  it  may  consist  of  facts 
and  circumstances  which  tend  to  show  that  the 
direct  evidence  sought  to  be  corroborated  is 
worthy  of  credit. 

4.  Pbocess  «=»149— Impeaohment  or  Return 

— COBBOBOBATION. 

In  a  suit  to  set  aside  a  tax  Judgment  and 
proceedings  thereunder  brought  by  the  owner 
of  the  property,  evidence  held  to  corroborate 
plaintiffs  testimony  that  no  citatjpn  or  pro- 
cess in  the  tax  suit  had  ever  been  served  on 
her,  notwithstanding  the  recitals  of  the  return 
and  that  she  had  no  notice  of  the  proceedings 
until  after  the  sale. 

5.  Taxation  <8=»689(3)— Judgment  and  Sale 
— Pboceedinqs  to  Set  Aside— Pleading — 
Impeaching  Return  or  Pbocess. 

In  a  suit  to  set  aside  a  tax  judgment  and 
sale  thereunder  because  no  citation  bad  been 
served  on  plaintiff,  who  was  the  owner  of  the 
property,  notwithstanding  the  return  of  the  ci- 
tation recited  service,  it  was  not  necessary  for 
plaintiff  to  allege  that  the  falsity  of  the  return 
was  due  to  any  action  on  the  part  of  defend- 
ant. 

6.  Taxation  ®=689(3)— Judgment  and  Sale 
—Suit  to  Set  Aside— Collateral  Attack. 

A  suit  to  set  aside  a  tax  judgment  and 
sale  thereunder  brought  by  the  owner  on  the 
ground  that  citation  had  not  been  served  upon 
her,  wherein  the  petition  recited  that  the  suit 
was  in  the  nature  of  a  bill  of  review  to  annul 
the  judgment  and  proceedings,  followed  by  a 
statement  of  facts  upon  which  plaintiff  relies, 
does  not  constitute  a  collateral  attack  on  the 
tax  proceedings. 

7.  Taxation  «$=>689(3)— Judgment  and  Sale 
—Suits  to  Set  Aside— Pasties. 

Where  all  taxes  due  the  state  have  been 
paid  to  it,  it  is  not  a  necessary  party  to  a  suit 
by  a  former  owner  to  set  aside  a  tax  judgment 
and  sale  thereunder. 

&  Taxation  <s=>689(3)— Judgment  and  Sale 

—Suit  to  Set  Aside— Pleading. 

The  rule  that  one  who  seeks  to  set  aside  a 

judgment  improperly  rendered  by  default  must 

state  that  he  has  a  good  defense  to  the  cause 


of  action  has  no.  application  to  a  suit  to  set 
aside  a  tax  judgment  and  sale  thereunder  on 
the  ground  that  no  notice  or  citation  was  served 
on  the  owner. 

9.  Taxation  «=>64&— Judgment— Collater- 
al Attack— Contradiction  of  Record. 

Tax  judgment  containing  recitals  showing 
jurisdiction  may  not  be  contradicted  in  collat- 
eral proceedings. 

10.  Taxation  «J=»648— Judgment  — Surra  to 
Set  Aside. 

Where  a  tax  judgment  has  been  rendered 
without  citing  defendant,  the  owner  of  the 
property,  defendant  may,  within  the  period  of 
statutory  limitations,  attack  the  judgment  in 
a  direct  proceeding  wherein  equitable  relief  may 
be  had  as  circumstances  require. 

11.  Taxation  <8=>689(2)— Sale— Suit  to  Set 
Aside— Innocent  Purchasers. 

Merely  because  the  purchaser  at  a  tax  sale 
did  not  know  that  it  was  wrongfully  or  irregu- 
larly made  does  not  prevent  the  sale  from  being 
set  aside  in  a  direct  proceeding  for  that  pur- 
pose. 

12.  Taxation  <8=>689(2)— Tax  Sale— Suit  to 
Set  Aside— Rights  or  Innocent  Purchas- 
ers. 

That  property  has  been  acquired  at  a  tax 
sale  by  an  innocent  purchaser  does  not  prevent 
the  sale  from  being  set  aside  because  the  own- 
er of  the  property  was  not  cited  in  the  tax  pro- 
ceedings, where  the  purchaser  will  receive  an 
unconscionable  profit  in  the  owner's  loss  if  he 
be  allowed  to  retain  the  property  and  where 
he  can  be  placed  in  status  quo. 

On  Motion  for  Rehearing. 

13.  Taxation  <s=»689(3)-~ Tax  Sale— Suits  to 
Set  Aside— Relief. 

Where  property  has  been  sold  under  a  tax 
judgment  without  citing  the  owner  and  has  been 
purchased  by  an  innocent  party  at  the  tax  sale, 
the  sale  merely  will  be  set  aside,  and  the  judg- 
ment left  undisturbed. 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  B.  B.  Muse,  Judge. 

Suit  by  Mary  A.  Sharpe  against  Edward 
T.  Harrison  to  set  aside  a  judgment  and  all 
proceedings  thereunder  in  a  tax  suit.  Decree 
for  plaintiff,  and  defendant  appeals.  Modi- 
fled  and  affirmed. 

Goggans  &  Smedley  and  J.  N.  Townsend, 
all  of  Dallas,  for  appellant 

Walter  M.  Nold  and  Spence,  Haven  A 
Smlthdeal,  all  of  Dallas,  for  appellee. 

BOTCE,  J.  This  suit  was  brought  by  ap- 
pellee, Mrs.  Sharpe,  a  widow,  against  appel- 
lant, Edward  T.  Harrison,  to  set  aside  a  judg- 
ment and  all  proceedings  had  thereunder  in 
tax  suit  No.  3979b  in  the  Forty-Fourth  dis- 
trict court  of  Dallas  county,  styled  the  State 
of  Texas  v.  Mrs.  Mary  A.  Sharpe.  This  Judg- 
ment was  rendered  on  November  10,  1910, 
foreclosing   a   Hen    for   the   taxes   of  1907 
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amounting  to  $7.61,  and  accrued  costs,  on 
two  acres  of  land  In  tbe  city  of  Dallas  owned 
by  Mrs.  Sharpe.  The  judgment  recited,  and 
the  return  on  citation  showed,  personal  serv- 
ice of  citation  on  the  defendant  in  said  cause. 
Thereafter,  on  April  14,  1911,  the  property 
Was  sold  on  order  of  sale  Issued  out  of  said 
suit  and  bought  by  Edward  T.  Harrison,  de- 
fendant In  this  suit,  for  $110,  $30.03,  of  which 
amount  was  paid  in  discharge  of  the  Judg- 
ment and  costs,  and  $79.97  deposited  in  the 
registry  of  the  court  Plaintiff  alleged  that 
she  was  not  served  with  citation,  did  not 
receive  notice  of  sale,  and  had  no  notice 
whatever  of  said  proceedings  in  the  said  tax 
suit  until  February,  1916.  She  disclaimed 
all  interest  in  the  said  sum  of  $79.97,  in  the 
registry  of  the  court,  and  tendered  to  defend- 
ant the  sum  of  $33.03,  with  interest  thereon, 
applied  In  satisfaction  of  the  said  judgment, 
and  offered  to  pay  whatever  other  sum  the 
court  might  determine  ought  in  equity  to  be 
paid  the  defendant  upon  the  setting  aside  of 
said  Judgment.  The  defendant  pleaded  that 
service  of  citation  was  had  In  said  cause, 
and  that  all  proceedings  therein  were  regu- 
lar, and  that  he  was  an  Innocent  purchaser 
for  value. 

.Trial  was  had  before  the  court,  and  the 
trial  judge  found  that  Mrs.  Sharpe  was  not 
served  with,  any  citation  in  said  suit,  and 
that  she  had  no  notice  whatever  of  said  pro- 
ceedings until  the  month  of  February,  1916, 
that  the  property  at  the  time  of  Its  sale  was 
of  the  value  of  not  less  than  $3,500,  and  that 
the  said  siim  of  $110  paid  'therefor  by  the 
defendant  Harrison  was  grossly  Inadequate, 
and  that  the  said  Harrison  was  therefore 
not  an  innocent  purchaser  of  said  property 
for  value.  Judgment  was  entered  canceling 
said  Judgment  and  all  proceedings  thereun- 
der upon  payment  to  the  defendant  of  the 
sum  of  $110,  with  interest  from  the  date  of 
his  purchases. 

[1]  It  Is  first  assigned  that  tbe  evidence 
is  insufficient  to  support  the  finding  that  Mrs. 
Sharpe  was  not  served  with  citation  in  the 
tax  suit  because  her  testimony  that  she  was 
not  served  Is  not  sufficiently  corroborated. 
It  is  the  law  that  the  return  of  a  citation 
may  not  be  impeached  by  the  testimony  of 
one  witness  unless  strongly  corroborated  by 
other  evidence.  Gatlin  v.  Dlbrell,  74  Tex.  36, 
11  S.  W.  908;  Randall  v.  Collins,  58  Tex. 
231;  Plerce-Fordyce  Oil  Ass'n  v.  Staley,  190 
S.  W.  814;  Godshalk  v.  Martin,  200  S.  W. 
535;  Crawford  v.  Gibson,  203  S.  W.  375; 
Swearlngen  v.  Swearlngen,  193  S.  W.  442; 
Gallagher  v.  Teuscher  &  Co.,  186  S.  W.  409 ; 
McBride  v.  Kaulbach,  207  S.  W.  576.  So  that 
the  consideration  of  this  assignment  requires 
a  summary  of  the  evidence  on  this  issue.  In 
support  of  the  return  on  tbe  citation,  in  ad- 
dition to  Its  own  recitals,  which  showed  that 
It  was  seryed  on  July  14,  1909,, was  the  tes- 
timony of  the  deputy  sheriff,  Roddy,  who 
made  tbe -return,  to  the  effect  that  be  did 


serve  the  citation  In  person  on  Mrs.  Sharpe. 
He  testified  that  he  called  at  her  home  sever- 
al times  for  the  purpose  of  making  service; 
that  on  each  occasion  prior  to  the  time  when 
service  was  had  be  was  met  at  the  door  by 
a  young  woman,  about  30  years  of  age,  who 
informed  lim  that  Mrs.  Sharpe  was  out  of 
town,  on  a  visit,  "up  North,"  was  his  recol- 
lection of  the  statement;  that  on  the  occa- 
sion of  the  service  a  lady  appeared  In  an- 
swer to  his  summons,  who  Informed  him  that 
she  was  Mrs.  Sharpe,  and  he  Identified  Mrs. 
Sharpe  in  the  courtroom  as  being  in  bis 
opinion  tbe  lady  upon  whom  such  service 
was  made  at  this  time.  Mrs.  Sharpe  denied 
ever  having  been  served  or  having  notice  of 
any  kind  of  such  proceedings  until  they  were 
discovered  by  procuring  an  abstract  of  title 
In  contemplation  of  the  sale  of  said  property 
In  February,  1916.  She  testified  that  she 
did  not  leave  home  on  a  visit  during  the 
summer  of  1909,  and  that  she  and  her  son 
lived  In  her  home  together,  add  no  other 
lady  was  ever  there,  except  that  her  mar- 
ried daughter  made  her  an  occasional  visit, 
bnt  that  her  daughter  was  never  at  her  home 
while  she  herself  was  off  on  a  visit.  It  ap- 
pears from  other  testimony  that  Mrs.  Sharpe 
purchased  this  property  In  1905  for  consider- 
ation of  $$000,  $2,500  in  cash,  and  notes  run- 
ning four  years  for  the  balance.  There  was 
a  nice  cottage  thereon  .at  the  time  of  the  pur- 
chase, and  sbe  and  her  son,  a  young  man  be- 
tween 25  and  30  years  of  age,  lived  in  this 
as  a  home  until  long  after  the  proceedings 
were  had  in  the  tax  suit  During  this  time 
the  son  was  working  in  a  seed  store  in  the 
city  of  Dallas,  and  paid  the  notes  due  on  the 
property  out  of  his  earnings,  and  also  con- 
tributed to  his  mother's  support  during  such 
time.  He  and  his  mother  were  interested 
together  in  the  property,  and  about  the  year 
1912  the  mother  deeded  a  part  of  it  to  tbe 
son,  who  thereupon  placed  other  valuable 
Improvements  thereon.  Various  parcels  of 
the  land  were  conveyed  to  other  persons,  who 
also  built  valuable  Improvements  on  the 
premises.  All  taxes  due  the  city  had  been 
paid  for  each  year  after  the  purchase  up  to 
the  time  of  the  trial,  and  all  state  and  coun- 
ty taxes  were  paid,  except  the  taxes  for  the 
year  1907;  such  payments  being  regularly 
made  In  the  month  of  January  in  each  year 
before  they  became  delinquent.  It  appears 
from  the  testimony  of  both  the  son  and  the 
mother  that  the  son  attended  to  the  payment 
of  the  taxes  and  such  matters,  and  both 
mother  and  son  testified  that  they  thought 
the  state  and  county  taxes  for  the  year  1907 
had  been  paid.  The  son  testified  that  bis 
mother  did  not  tell  him  of  the  service  of  any 
papers  on  her;  that  his  mother  always  kept 
her  debts  paid  and  was  never  sued  In  her 
life,  "and  If  an  officer  had  served  a  citation 
on  her  she  would  have  come  right  down  to 
the  store  to  see  me  about  it"  He  also  testi- 
fied that,  after  the  purchase  .of  the  place  in 
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1905,  "my  mother  lived  on  tmVplace  continu- 
ously, I  think,  up  until  the  year  1812,  -when 
she  went  to  EI  Paso  for  a  short  while  to  visit 
her  sister,  again  resuming  her  residence  there 
when  she  came  back.  I  do  not  remember  ex- 
actly  when  my  mother  left  her  place  again," 
etc.  It  reasonably  appears  that  this  prop- 
erty during  this  time  represented  the  greater 
part,  If  not  all,  the  material  resources  of  the 
mother  and  son. 

These  facts  suggest  the  corroboration  of 
Mrs.  Sharpe's  testimony  in  these  particulars: 
first,  that  she  was  not  away  on  a  visit  In 
the  summer  of  1009,  so  that  the  conversations 
with  some  lady  detailed  by  the  deputy  sher- 
iff were  not  likely  to  have  occurred  ;  second, 
that  it  was  more  than  probable  that  the 
mother,  If  she  had  been  served  with  citation, 
would  have  called  the  matter  to  her  son's 
attention,  and  the  fact  that  she  did  not  do 
this  tends  to  disprove  that  she  was  served ; 
third,  that  all  the  actions  of  the  parties, 
mother  and  son,  are  inconsistent  with  a 
knowledge  on  their  part  of  the  existence  of 
this  suit  and  the  proceedings  which  follow- 
ed It 

[2}  As  to  the  lint,  It  is  the  rule  that  the 
corroborating  evidence  must  be  from  other 
sources  than  from  the  witness  who  requires 
corroboration.  Gabrlelsky  v.  State,  18  Tex. 
App.  428;  Enc.  of  Evidence,  vol.  3,  p.  670; 
Wigmore  on  Evidence,  f  2069.  Had  the  son 
or  daughter  corroborated  by  their  positive 
testimony  that  of  the  mother  that  she  was 
not  away  on  a  visit  during  the  summer  of 
1909,  there  would  have  been  no  doubt  that 
such  corroboration  might  have  been  entitled 
to  great  weight  There  may  be  an  Infer- 
ence from  the  testimony  of  the  son,  which 
we  have  quoted  above,  that  he  meant  thereby 
that  his  mother  was  not  away  from  home, 
even  on  a  visit,  during  the  time  stated.' 

As  to  the  second,  the  relation  between  the 
mother  and  son  and  the  circumstances  sur- 
rounding their  living  together  were  such  as 
to  suggest  that  it  was  highly  probable,  If  not 
certain,  that  If  the  mother  had  been  served 
with  a  citation  she' would  have  consulted  her 
son  about  it.  It  is  natural  to  suppose  that 
the  mother,  under  the  circumstances  stated, 
would  have  been  so  excited  by  the  service  of 
citation  upon  her  that  she  would  have  inevi- 
tably told  her  son.  The  trial  judge  had  the 
parties  before  him  and  could  well  Judge  of 
this  matter.  A  New  York  case,  Taylor,  v. 
Crowlnshleld,  »  N.  T.  Leg.  Obs.  209,  to  which 
we  do  not  have  access,  Is  referred  to  by 
Ghamberlayne  on  Evidence,  vol.  4,  (  3210, 
as  holding  that— 

"On  a  question  whether  a  testator  alleged  to 
have  mortgaged  certain  property  borrowed  a 
large. sum  of  money,  his  habits  of  living  and 
doing  business  may  properly  be  received  in  the 
absence  of  more  primary  evidence." 

The  footnote  discloses  that  the  evidence 
referred    to  showed'  that   the  mortgagor's 


financial  condition  was  such  that  be  was  un- 
der no  necessity  of  borrowing  the  money  in 
question ;  that  he  was  lending  money  Instead 
of  borrowing,  was  of  retired  habits,  averse 
to  business,  "relying  on  the  advice  and  agen- 
cy of  others,  to  .whom  it  Is  established  he 
did  not  apply  on  tins  occasion."  Appellant 
relies  on  the  case  of -McBride  v.  Kaulbach, 
supra,  as  denying  any  weight  to  this  charac- 
ter of  evidence.  The  facts  In  that  case  were 
not  nearly  so  strong  as  In  this.  There  the 
father  was  transacting  his  own  business,  and 
not  living  with-  the-  children.  So  that  the 
conclusion  Out  he  would  have  told  such  chil- 
dren '  of  having  been  served  with  a  citation 
was  by  no  means  necessary,  or  even  so  highly 
probable  as  that  the  trial  court  might  not 
have  rightly  concluded  that  such  negative 
testimony  was  ef  such  slight  value  aa  to  fur- 
nish no  admissible  evidence  of  corroboration. 

Third,  all  the  surrounding  facts  and  cur- 
cumstances  tend  to  support  the  conclusion 
that  Mrs.  Sharpe  and  her  son  did  not  know 
of  the  tax  suit  and  snbsequent  proceedings 
bad- thereunder.  The  fact  that  they  paid  all 
taxes  for  previous  and  subsequent  years, 
that  they  put  valuable  Improvements  on  this 
property  about  the  time  of  or  after  the  sale, 
the  utter  disproportion  In  the  amount  of  the 
taxes  and  the  value  of  the  property,  with  no 
reasonable  expectation  of  finally  ridding  the 
property  of  the  menace  of  such  proceedings, 
without  the  expenditure  of  sums  of  money  so 
largely  in  excess  of  the  small  amounts  that  . 
would  have  been  required  to  have  been  paid 
in  the  first  stages  of  the  proceedings— all 
these  facts  tend,  we  think,  to  corroborate  the 
testimony  of  the  mother  and  son  that  they 
knew  nothing  of  this  suit  until  It  was  dis- 
covered in  the  manner  detailed  by  them. 

[3, 4]  Corroborating  evidence  is  not.  requir- 
ed to  be  direct  and  positive.  It  may  consist 
of  facts  and  circumstances  which  tend  to 
show  that  the  direct  evidence,  sought  to  be 
corroborated  Is  worthy  of  credit.  Wright  v. 
State,  31  Tex.  Or.  R.  354r  20  S.  W.  767,  37 
Am.  St.  Rep.  822)  Grelghton  v.  State,  61  S. 
W.  492;  Enc.  of  Evidence,  vol.  8,  pp.  678, 
679;  If  the  Independent  facte  and  cireum- 
stances,  taken  all  together,  are,  "In  the  opin- 
ion of  both  the  court  and  the  Jury,  strong, 
that  is,  cogent  powerful,  forcible,  calculated 
to  make  a  deep  or  effectual  Impression  upon 
the  mind,"  then  the  direct  testimony  may  be 
said  to  be  "strongly  corroborated."  Hernan- 
dez v.  State,  18  Tex.  App.  134,  61  Am.  St 
Rep.  295.  We  think  the  trial  court  .was  Jus- 
tified In  concluding  that  the  testimony  of 
Mrs.  Sharpe  that  she  was  not  served  with 
citation  was  strongly  corroborated. 

[5]  The  remaining  assignments  may  be  dis- 
posed of  by  a  general  discussion  of  the  law 
in  connection  with  the  facts,  as  already 
stated,  and  such  additional  statements  as 
may  be  necessary.  It  was  not  necessary'  for 
the  plaintiff  to  allege  that  the  falsity  of  the 
return  of  the  citation  was  due  to  any  action 
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on  the  part  of  plaintiff  In  the  tax  salt  or  the 
defendant  In  this  case.  Kempner  v.  Jordan, 
7  Tex.  CIt.  App.  275,  26  S.  W.  870,  .writ  of 
error  denied  ;  Godshalk  v.  Martin,  200  S.  W. 
636 ;  Black  on  Judgment,  {  377. 

[I,  ?]  This  salt,  we  think.  Is  to  be  taken  as 
a  direct  attack  on  the  Judgment  and  the  sale 
made  thereunder.  The  suit  was  filed  In  the 
court  in  which  said  judgment  was  rendered. 
The  petition  recites  that  the  suit  Is  in  the  na- 
ture of  a  bill  of  review  to  set  aside  and  an- 
nul the  said  Judgment  and  all  proceeding* 
thereunder.  These  allegations  are  followed 
by  a  statement  of  the  facts  which  plaintiff 
claims  rendered  said  Judgment  and  the  sale 
rold  and  by  a  prayer  that  the  Judgment  be 
set  aside  and  that  the  sale  and  deed  based 
thereon  be  canceled  and  set  aside,  and  the 
cloud  upon  plaintiff's  title  created  thereby 
be  removed.  Under  such  allegations  we  can- 
not regard  the  suit  as  being  a  collateral  at- 
tack on  said  proceedings.  Moore  v.  Miller, 
166  S.  W.  570 ;  McCampbell  v.  Durst,  73  Tex. 
410,  11  S.  W.  380;  Graham  r.  Bast  Texas 
Land  &  Improvement  Co.,  60  S.  W.  670; 
Scanlan  v.  Campbell,  22  Tex.  Civ.  App.  606, 
66  S.  W.  601.  And  since  the  claim  of  the 
state  has  been  completely  paid,  and  the  set- 
ting aside  of  the  proceedings  cannot  In  any 
manner  affect  it,  the  state  Is  not  a  necessary 
party  to  the  suit.  Weaver  v.  Nugent,  72  Tex. 
272,  10  S.  W.  450,  13  Am.  St.  Rep.  702; 
Rowland  v.  Klepper,  180  S.  W.  1038. 

[I]  The  reasons  that  ordinarily  require 
that  one  who  applies  to  a  court  of  equity  to 
set  aside  a  Judgment  Improperly  rendered  by 
default  to  state  In  his  petition  that  he  has  a 
good  defense  to  the  cause  of  action  is  alto- 
gether Inapplicable  to  the  facts  of  this  case. 
In  the  cases  where  such  rule  was  announced 
the  petitioner  was  seeking  to  open  up  the 
Judgment  so  that  he  might  resist  enforcement 
of  the  claims  of  the  plaintiff,  and  courts  of 
equity,  with  considerable  hesitation,  even  in 
such  cases  (August  Kern  Barber  Supply  Co. 
v.  Freeze,  96  Tex.  513,  74  S.  W.  803),  came 
to  hold  that  the  plaintiff  ought  to  show  that 
he  had  a  good  defense  to  the  cause  of  action, 
because  such  allegation  is  necessary  to  show 
that  injury  and  damages  have  resulted  from 
the  entry  of  such  Judgment.  Chambers  v. 
Gallup,  30  Tex.  Civ.  App.  424,  70  S.  W.  1009; 
Foust  v.  Warren,  72  S.  W.  405. 

[1,16]  It  Is  settled  that  In  cases  of  this 
kind  the  recitals  of  the  record  showing  juris- 
diction may  not  be  contradicted  In  a  collater- 
al proceeding.  Crawford  v.  McDonald,  88 
Tex.  626,  33  S.  W.  326.  This  rule  is  not  based 
on  any  real  difference  in  the  position  of  the 
defendant,  for  the  court  la  equally  without 
Jurisdiction  without  service,  whether  that  ap- 
pears of  record  or  not;  it  Is  a  rule  of  pub- 
lic policy,  being  necessary  to  protect  the  Judg- 
ments of  the  courts  from  Indefinite  suspicion 
and  attack  under  circumstances  when  the 
court  is  without  power  to  adjust  the  equities 
of  Innocent  persons  relying  on  the  verity  of 


the  recitals  of  the  record.  It  is  well  estab- 
lished, however,  that  the  defendant  in  such 
case  may,  within  the  period  of  statutory  lim- 
itations, attack  the  Judgment  In  a  direct  pro- 
ceeding in  which  "the  flexible  powers  of  a 
court  of  equity  *  *  *  will  adjust  themselves 
to  the  very  right  and  Justice  of  the  particu- 
lar case."  Crawford  v.  McDonald,  supra; 
French  v.  Grenet,  57  Tex.  278.  When  the 
powers  and  processes  of  the  court  have  been 
wrongfully  or  irregularly  exercised  in  the 
sale  of  a  litigant's  property,  and  as  a  result 
of  this  irregularity  the  property  has  been 
sacrificed,  there  can  be  no  doubt  of  the  power 
of  a  court  of  equity  to  undo  the  wrong  that 
has  been  thus  committed.  The  questions  in 
such. cases  are:  Has  there  been  any  irregu- 
larity In  the  exercise  of  the  powers  of  the 
court  in  the  sale?  And  whether  these  have 
resulted  In  harm  to  the  defendant,  whose 
property  has  been  Bold.  The  answers  to  these 
questions  determine  whether  the  defendant 
has  been  .wronged  by  the  transaction.  This, 
as  we  understand  the  principles  upon  which 
the  courts  act  in  the  ordinary  proceeding  to 
set  aside  judicial  sales,  is  the  true  purpose 
of  the  inquiry  in  such  cases  as  to  whether  the 
property  brought  at  the  sale  an  adequate 
price ;  for  if  it  did  oot,  and  this  was  caused 
by  the  Irregularity,  then  a  wrong  has  been 
done,  which  ought  to  be  righted.  Kauffman 
A  Range  v.  Morrlss,  60  Tex.  121,  122.  But 
it  is  claimed  for  the  appellant  that  the  rights 
of  one  .who  purchased  at  such  sale  without 
knowledge  of  the  Irregularity  ought  to  be 
protected.  We  readily  concur  in  this  propo- 
sition; but  does  this  protection  mean  that 
he  should  be  allowed  to  take  an  unconscion- 
able profit  of  the  transaction?;  Hudson  v. 
Morrlss,  66  Tex.  506;  Martin  v.  Anderson, 
4  Tex.  Civ.  App.  Ill,  28  8.  W.  203,  second 
column. 

"The  proceedings  in  law  win,  by  courts  of 
equity,  be  treated  as  valid,  though  they  may  be 
erroneous,  but  equity  will  relieve  against  their 
consequences,  because  the  rights  thereby  ac- 
quired cannot  be  retained  in  conscience.  The 
purchaser  will  be  treated  as  a  trustee;  and  he 
will  not  be  compelled  to  surrender  until  equity 
is  done  him."  Howard  v.  North,  6  Tex.  316, 
51  Am.  Dec.  769. 

[11]  So  the  courts  do  not  hold  that  a  judi- 
cial sale,  wrongfully  or  Irregularly  -  made, 
may  not  be  set  aside  In  a  direct  proceeding 
for  that  purpose,  merely  because  the  par- 
chaser  thereat  did  not  know  of  the  irregu- 
larity. Owen  v.  City  of  Navasota,  44  Tex. 
522;  Allen  v.  Plerson,  60  Tex.  604 ;(  Ken- 
drlck  v.  Wheeler,  85  Tex.  247,  20  S.  W.  44; 
Kauffman  ft  Range  v.  Morrlss,  60  Te*.  121, 
122. 

"The  general  rule  is  believed  to  be  that  a 
purchaser  at  execution  sale  who  looks  'to  the 
record  and  finds  there  was  a  valid  subsisting 
judgment  authorizing  the  execution  under  which 
the  officer  proceeds  and  who  in  good  faith  buys, 
pays  the  purchase  money,  and  receives,  a  deed, 
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takes  a  title  which  is  valid  tmtH  the  sale  ia  aet 
aside.  *  *  •  If  the  officer  has  either  will- 
fully or  negligently  proceeded  to  sell  in  violation 
of  instructions,  and  as  a  result  the  property  is 
sacrificed,  the  parties  are  not  without  remedy. 
By  motion  in  the  court  from  which  the  execu- 
tion issued,  with  notice  to  the  purchaser,  the 
sale  may  be,  for  good  cause,  set  aside.  The 
same  end  may  be  accomplished  by  an  applica- 
tion to  the  equitable  power  of  the  court  in  which 
title  under  such  a  sale  is  set  up  showing  good 
equitable  grounds  for  relief,  and  of  course  prof- 
fering to  do  equity,  whilst  the  remedies  are 
thus  ample  to  protect  the  parties  to  the  judg- 
ment, and  at  the  same  time  protect  the  bona  fide 
purchaser."  Owen  v.  City  of  Navasota,  44  Tex. 
522. 

Again: 

"A  court  of  eqnity,  in  dealing  with  the  sub- 
ject would  strip  it  of  all  technicalities  and  go 
directly  to  the  real  and  substantial  justice  of 
the  case,  and  will,  in  decreeing  that  the  sale  be 
vacated,  so  far  as  substantial  justice  requires, 
restore  the  parties  as  well  as  may  be  done 
to  their  former  status."  Allen  v.  Pierson,  60 
Tex.  609. 

See,  also,  Northcraft  v.  Oliver,  74  Tex. 
162,  11  S.  W.  1122,  and  authorities  there 
discussed;  French  v.  Grehet,  57  Tex.  273: 
Freeman  on  Void  Judicial  Sales,  {  49a;  and 
16  R.  0.  L.  pp.  103,  104. 

The  caaes  we  have  referred  to  deal  largely 
with  irregularities  in  the  process  of  the 
sale,  and  not  In  the  rendition  of  the  judg- 
ment itself.  The  judgment  is  the  basis  of 
the  execution  or  order  of  sale,  and  if  the 
wrong  consists  in*  the  entry  of  the  judg- 
ment, and  this  itself  results  in  the  wrong- 
ful sale,  we  see  no  reason  why  the  courts 
would  not  on  the  same  principles  grant  re- 
lief in.  such  cases.  In  the  case  of  Allen 
v.  Pierson,  60  Tex.  607,  it  is  said : 

"If  by  reason  of  the  failure  to  demand  a  levy, 
etc.,  appellee's  land  was  sold  without  his  knowl- 
edge and  this  failure  of  the  officer,  as  a  matter 
of  fact,  in  any  degree  conduced  to  the  inade- 
quacy of  consideration,  it  would  entitle  him  to 
a  decree  vacating  the  sale.'* 

It  Is  a  reasonable  conclusion  In  this  case 
that  the  want  of  service  of  citation  In  the 
suit  and  the  failure  of  the  plaintiff  to  re- 
ceive any  notice  whatever  of  the  proceedings 
and  of  the  sale  was  the  cause  of  the  predica- 
ment In  which  the  owner  of  the  property  is 
now  placed,  so  that  as  a  direct  result  of  this 
wrong  the  appellee  Is  about  to  lose  her  prop- 
erty without  receiving  practically  anything 
therefor,  and  we  cannot  think  that  there  is 
any  rule  at  public  policy  or  law  that  would 
prevent  a  court  of  equity  from  setting  the 
sale  aside  where  the  purchaser  may  be  plac- 
ed in  statu  quo. 

We  have  discussed  this  matter  on  general 
principles  at  this  length  because  of  the  fact 
that  there  seems  to  be  some  confusion  in 
the  decisions  as  to  the  rights  of  the  purchas- 
er in  such  cases.    In  the  case  of  Scanlan  v. 


Campbell,  22  Tex.  Civ.  App.  56$  55  S.  W. 
501,  decided  by  the  Court  of  Civil  Appeals 
for  the  Fourth  District  ft  was  distinctly 
held  in  the  opinion  on  motion  for  rehearing 
that  a  sale  made  under  order  of  sale  issued 
on  a  judgment  rendered  without  service  of 
process  on  the  defendant,  though  the  return 
'and  judgment  showed  service,  might  be  set 
aside  as  to  an  Innocent  purchaser  upon  re- 
turn of  the  consideration  paid  by  him  on 
such  purchase.  A  writ  of  error  was  de- 
nied by  the  Supreme  Court  in  such  case. 
This  holding  was-  severely  crlticlxed  by  the 
Court  of  Civil  Appeals  for  the  First  District 
in  the  case  of  Carpenter  .v.  Anderson,  88 
Tex.  Civ.  App.  484,  491,  77  8.  W.  291,  in 
which  writ  of  error  was  also  denied,  and  it 
was  asserted  that  the  contrary  rule  had 
been  established  by  a  long  line  of  decisions. 
A  reference  to  the  decisions  cited  shows  that 
it  appears  in  each  of  them,  with  the  excep- 
tion of  the  case  of  Lawler's  Heirs  v.  White, 
27  Tex.  251,  that  the  attack  on  the  judg- 
ment was  in  a  collateral,  and  not  a  direct, 
proceeding,  and  it  Is  Inferable  from  the  opin- 
ion in  the  case  of  Lawler  v.  White  that  the 
court  considered  the  attack  as  being  collater- 
al. The  learned  judge  who  wrote  the  opin- 
ion In  the  case  of  Carpenter  v.  Anderson,  in 
explaining  why  he  thought  the  Supreme 
Court  denied  a  writ  of  error  In  the  case  of 
Scanlan  v.  Campbell,  stated  that  this  must 
have  been  done  on  the  theory  that  the  pur- 
chaser was  not  an  innocent  purchaser,  since 
it  was  found  that  the  purchase  was  first 
made  by  the  city  of  Houston,  the  plaintiff  in 
the  suit,  and  the  claimant  under  the  sale 
bought  the  property  from  the  city  under*  "a 
quitclaim  deed."  He  appears  to  have  over- 
looked the  opening  paragraph  of  the  opin- 
ion on  motion  for  rehearing  in  said  case  of 
Scanlan  v.  Campbell,  In  which  it  was  stat- 
ed, under  an  authority  cited: 

"That  the  deed  in  question  from  the  city  to 
Scanlan  is  not  a  quitclaim  deed.  We  withdraw 
what  is  said  to  the  contrary  in  the  opinion." 

The  decision  In  the  case  of  Carpenter  v. 
Andersdn  was  not  finally  rested  on  the 
court's  position  on  this  matter,  but  on  anoth- 
er proposition.  It  also  appears  that  the 
plaintiff  in  said  case  did  not  offer  to  reim- 
burse the  purchaser  for  his  payment  made 
on  acquisition  of  the  property.  In  Williams 
v.  Young,  41  Tex.  Civ.  App.  212,  90  S.  W. 
940,  a  decision  also  by  the  Court  of  Civil 
Appeals  for  the  First  District,  the  holding  in 
the  case  of  Carpenter  v.  Anderson  was  re- 
ferred to  with  approval.  In  this  case  "the 
vendee  of  the  purchaser  at  the  tax-  sale 
bought  the  land  In  good  faith,  paying  full 
value  therefor,  believing  that  he  was  get- 
ting a  good  title,"  and  there  was  no  offer  on 
the  part  of  plaintiff  attacking  the  sale  to  do 
equity  by  repaying  him.  The  same  may  be 
said  of  the  facts  in  the  case  of  Dean  v.  Dean, 
lflfr  8.  W.  90.     Rowland  v.  Klepper,  188  S. 
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W.  1088,  la  a  case  Very  similar  to  this, 
though  It  does  not  appear  that  the  party 
moving  to  set  aside  the  tax  sale  In  that  case 
offered  to  repay  the  purchaser  the  amount 
paid  on  the  purchase,  the  court  In  the  final 
disposition  of  the  case  requiring  this  to  be 
done,  however,  and  the  Court  of  Civil  Ap- 
peals In  that  case  upheld  the  action  of  the 
trial  court  In  setting  aside  the  judgment  and 
sale.  A  writ  of  error  has  been  granted  In 
that  case,  on  what  grounds  we  are  not  in- 
formed. It  may  be  on  the  holding  that  the 
Inadequacy  of  the  consideration  prevented 
the  purchaser  from  being  a  purchaser  In 
good  faith.  This  proposition  stated  by  the 
court  In  the  decision  may  not  be  an  accurate 
statement  of  the  law,  particularly  In  this 
character  of  case.  Rogers  v<  Moore,  100 
Tex.  220,  97  S.  W.  685;  Ross  v.  Drouilhet, 
84  Tex.  Civ.  App.  327,  80  S.  W.  241.  But 
under  our  conception  of  the  matter  the  good 
faith  of  the  purchaser  la  not  an  Insuperable 
objection  to  the  setting  aside  of  the  sale, 
and,  as  we  have  stated,  the  Inadequacy  of 
price  Is  material  only  In  determining  wheth- 
er Injury  has  been,  In  the  particular  case 
before  the  court,  Inflicted  by  the  irregular 
exercise  of  the  court's  powers  and  processes. 
Now,  If  the  party  has  knowledge  of  the  suit 
and  opportunity  to  redeem  within  the  two 
years  allowed  by  law  In  these  cases,  It  may 
not  be  said  that  he  has  been  wronged  by  the 
sale  of  the  property  at  an  inadequate  price. 
Rogers  v.  Moore,  109  Tex.  220,  97  S.  W.  685. 
But  where,  by  the  wrongful  or  Irregular  act, 
the  defendant  has  been  deprived  of  any  no- 
tice whatever  of  the  judgment  and  the  sale 
until  after  the  lapse  of  the  two  years  for  re- 
demption, the  wrong  certainly  results  in  the 
Injury  where  the  property  is  sold  for  prac- 
tically no  consideration.  In  Rogers  v.  Moore, 
100  Tex.  220, 97  S.  W.  685,  a  motion  was  made 
within  the  two-year  redemption  period  to  set 
aside  the  tax  sale  because  the  defendant 
had  not  received  the  notice  of  the  sale 
which  the  sheriff  had  mailed  him,  and  the 
property  sold  at  an  inadequate  price.  It 
was  held  that  the  statute  only  required  the 
sheriff  to  "mail  the  notice,"  so  that  when 
this  was  done,  the  law  was  complied  with, 
and  there  was  really  no  Irregularity  in  the 
sale,  but  we  find  this  significant  language 
In  the  opinion : 

"As  it  was  intended,  however,  that  defendants 
should  have  the  benefit  of  personal  notice  to 
give  them  further  opportunity  for  protecting 
their  interests  to  be  affected  by  intended  sales, 
it  may  be  true  that  the  failure  to  get  the  notice 
might  furnish  the  basis  for  setting  aside  a  sale, 
although  regular,  where,  as,  the  result  of  the 
miscarriage,  great  and  irreparable  loss  is 
threatened,  and  a  harsh  and  unconscionable  ad- 
vantage is  being  taken;  and  if  the  result  of  the 
sale  were  to  be  the  loss  to  plaintiff  in  error  of 
his  title  to  the  property  for  the  small  sum  paid 
for  it,  the  facts  would  present  a  strong  appeal 
for  the  exercise  by  the  court  of  its  inherent 
power  to  control  its  processes,  and  to  prevent 


'  undue  advantage  being  taken  of  them.  But  the 
only  right  acquired  by  the  purchaser  at  this 
sale  is  subject  to  that  of  the  plaintiff  in  error 
to  redeem  at  any  time  within  two  years  by  pay- 
ing double  the  amount  of  the  bid,  and  this  takes 
away  a  reason  for  interfering  that  might  other- 
wise be  sufficient" 

[12]  So  we  do  not  believe  that  our  courts 
are  finally  committed  to  the  proposition  that 
the  protection  to  the  purchaser  in  good  faith 
in  this  character  of  case  requires,  that  he  be 
allowed  to  retain  the  property  where  this 
would  result  In  an  unconscionable  profit  to 
him  at  the  loss  of  the  owner.  If  the  parties 
are  equally  Innocent,  certainly  the  equitable 
rule  would  be  to  place  them  in  statu  quo 
as  nearly  as  possible,  and  we  do  not  think 
public  policy  requires  the  courts  to  go  fur- 
ther than  this.  According  to  the  findings  of 
the  court  in  this  case,  the  plaintiff  not  only 
did  not  receive  the  notice  of  the  sale,  but 
had  no  notice  whatever  of  the  suit  No  op- 
portunity for  redemption  was  left  to  her, 
and  we  think  good  "reason  for  interfering" 
does  exist  and  are  of  the  opinion  that  the 
judgment  of  the  trial  court  should  be  af- 
firmed. 

On  Motion  for  Rehearing. 

We  have  before  us  a  copy  of  the  notation 
made  by  the  committee  of  judges  from  the 
Courts  of  Civil  Appeals  In  granting  the  ap- 
plication for  writ  of  error  In  the  case  of 
Rowland  v.  Klepper,  189  S.  W.  1033,  refer- 
red to  In  the  opinion.  This  notation  was  as 
follows :  ; 

"Application  granted.  The  Court  of  Civil  Ap- 
peals erred  in  holding  that  the  judgment  could 
be  annulled  without  the  state  being  a  party  and 
without  a  meritorious  defense." 

We  do  not  doubt  that,  if  this  proceeding 
had  been  brought  to  set  aside  the  Judgment 
before  there  was  any  sale  thereunder  and 
before  It  had  been  discharged,  plaintiff  could 
only  have  maintained  the  suit  by  alleging 
that  she  had  a  meritorious  defense.  The 
reason  for  this  would  be  that,  if  the  defend- 
ant had  no  defense  to  the  suit,  another  trial 
would  produce  the  same  result;  no  real  dam- 
age was  inflicted  by  the  rendition  of  the 
judgment  without  service  of  citation,  and  a 
court  of  equity  will  not  Interfere  to  set  aside 
a  just  judgment,  though  It  may  have  been  ir- 
regularly secured.  But  when  property  has 
been  sold  under  the  judgment  for  a  grossly 
Inadequate  consideration,  and  this  result 
was  due  to  the  lack  of  notice  by  the  defend- 
ant of  the  pendency  of  the  suit,  which  she 
otherwise  would  have  had  had  citation  been 
served  upon  her  as  required  by  law,  then  It 
certainly  Is  true  that  "injury  and  damages 
have  resulted,"  and  we  believe  that  a  court 
of  equity  can  grant  appropriate  relief.  It 
may  be,  as  we  shall  hereafter  state  more 
particularly,  that  such  relief  would  not  re- 
quire the  setting  aside  of  the  Judgment  it- 
self. 
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If  any  real  right  of  the  plaintiff  in  the 
Judgment  is  to  be  affected  by  the  salt  to  set 
aside  the  proceedings,  then,  of  course,  such 
plaintiff  Is  a  necessary  party;  for  Instance, 
if  the  Judgment  had  not  been  fully  discharg- 
ed, or  If  the  defendant,  upon  the  setting 
aside  thereof,  could  proceed  against  the  Judg- 
ment plaintiff  to  recover  what  had  been  re- 
ceived from  the  sale  in  discharge  of  the 
Judgment.  It  is  only  under  the  latter  sug- 
gestion that  It  could  be  said  that  the  state 
in  this  case  has  any  real  Interest  that  might 
be  affected  by  this  proceeding.  Its  claim 
was  fully  paid,  and  its  only  Interest  in  the 
matter  would  be  to  prevent  a  claim  in  the 
future  for  the  refund  of  the  payments  made 
to  It  The  same  reason  that  makes  it  Im- 
possible for  the  plaintiff  in  this  suit  to  make 
the  state  a  party  would  make  It  impossible 
for  her  to  recover  from  it  the  payments 
made.  Besides,  the  plaintiff  in  this  suit,  by 
alleging,  as  a  reason  for  not  making  the 
state  a  party  thereto,  that  the  claim  of  the 
state  had  been  fully  paid  and  tendering  to 
the  defendant  the  sum  of  money  he  had  paid 
as  "taxes  and  costs  in  said  suit,"  would 
probably  be  estopped  from  hereafter  assert- 
ing any  such  claim.  So  that,  as  a  practical 
matter,  the  interest  of  the  state  is  so  remote 
that  under  the  particular  circumstances  it 
might  well  be  held  that  it  is  not  a  necessary 
party. 

[It]  We  are  inclined  to  think,  however, 
that  the  proper  Judgment  in  cases  of  this 
kind  would  be  merely  to  set  aside  the  sale, 
leaving  the  Judgment  itself  undisturbed. 
Such  action  would  afford  all  the  relief  nec- 
essary and  would  eliminate  any  question  as 
to  the  necessity  of  alleging  a  meritorious 
defense  to  the  Judgment  and  of  making  the 
state  a  party  to  the  proceeding.  In  the  case 
of  Weaver  v.  Nugent,  72  Tex.  277,  10  S.  W. 
459,  13  Am.  St  Rep.  792,  where  the  suit  was 
to  set  aside  an  execution  sale  under  Judg- 
ment in  which  the  state  was  plaintiff,  it  was 
said: 

"The  tender  of  the  purchase  money  obviates 
the  necessity  of  the  presence  as  a  party  of  the 
state,  the  nominal  plaintiff  in  execution.  This 
is  in  accordance  with  the  decision  in  Miller  v. 
Koertge.  70  Tex.  162,  7  &  W.  691  [8  Am.  St. 
Rep.  687]." 

In  the  said  case  of  Miller  v..  Koertge, 
which  was  also  a  suit  to  set  aside  the  sale 
in  a  case  In  which  the  state  was  a  party,  It 
was  said: 

"The  plaintiffs  in  this  suit  tender  the  bid  to 
the  purchaser,  and  this  may  relieve  them  of  the 
necessity  of  making  the  state  a  party." 

If  a  court  of  equity  has  the  power  to  set 
aside  a  sale  because  of  some  Irregularity  In 
the  manner  of  conducting  it  or  In  issuing  the 
process,  we  can  see  no  reason  why,  If  the 
Judgment  itself  was  obtained   without  no- 


tice, and  this  resulted  In  a  sale  of  property 
for  an  Inadequate  price,  the  court  may  not 
for  this  reason  set  aside  the  sale,  though  It 
may,  If  the  equities  of  the  case  demand  It 
leave  the  Judgment  itself  undisturbed. 

While  It  was  recited  in  the  preface  to  the 
Judgment  In  this  case  that  the  plaintiff  was 
entitled  to  a  decree  annulling  the  Judgment, 
the  Judgment  as  actually  rendered  only  sets 
aside  the  sale  and  conveyance  of  the  premis- 
es to  the  defendant  If  the  Judgment  did 
improperly  set  aside  the  former  tax  Judg- 
ment, we  do  not  think  the  defendant  In  this 
case  Is  in  any  position  to  complain  of  such 
matter  as  that  portion  of  the  judgment  does 
not  injuriously  affect  him.  However,  we 
will  modify  the  Judgment  heretofore  ren- 
dered so  as  to  only  annul  the  sale  Itself  and 
the  sheriffs  deed  made  to  the  defendant 
thereunder,  arid  the  motion  for  rehearing 
will  be  overruled. 


PETERSON   v.   GRAHAM-BROWN   SHOE 
CO.    (No.  61151.) 

(Court  of  Civil  Appeals  of  Texas.  San  An- 
tonio. Jan.  29,  1919.  On  Motion  for  Re- 
hearing, March  19,  1919.  Further  Rehear- 
ing Denied,  April  9,  1919.) 

L  Sales   <8=»23(3)— Obdeb— Acceptance. 

Where  buyer's  order  for  shoes  given  to  sell- 
er's salesman  was  received  by  the  seller,  the 
seller  was  bound  thereby,  where  no  notice  was 
given  the  buyer  that  the  order  would  not  be 
filled. 

2.  Sales  «3=>23(S)  —  Obdeb  —  Acceptance 
—Repudiation. 

For  a  seller  to  effectively  repudiate  a  buy- 
er's order  for  goods  given  to  the  seller's  sales- 
man and  received  by  the  seller,  the  seller  must 
repudiate  the  order  in  a  reasonable  time. 

On  Motion  for  Rehearing. 

3.  Pleading  <S=>376  —  Bubden  or  Pboot 
—Admissions— General  Denial. 

Where  defendant  pleaded  a  general  denial, 
any  admissions  thereafter  pleaded  in  die  an- 
swer would  not  lift  the  burden  from  plaintiff 
of  proving  his  case  against  the  general  denial. 

4.  Appeal  and  Ebbob  9=9215(1)  —  Objec- 
tions Below — Instructions. 

On  appeal,  objections  to  a  charge  not  em- 
bodying fundamental  error  cannot  be  considered, 
where  error  in  the  charge  was  not  called  to  the 
notice  of  the  court  below  by  any  objection. 

Appeal  from  Bexar  County  Court  for 
Civil  Cases;  John  H.  Clark,  Judge. 

Action  by  0.  T.  Peterson  against  the  Gra- 
ham-Brown Shoe  Company.  From  a  Judg- 
ment for  defendant  plaintiff  appeals.  Af- 
firmed. 
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McCollum  Burnett,  of  San  Antonio,  for  ap- 
pellant 

H.  A.  HIrebberg  and  W.  H.  Kennon,  both 
of  San  Antonio,  for  appellee. 

FLY,  O.  J.  Appellant  sued  to  recover  of 
appellee  damages  In  the  sum  of  $384  arising 
from  a  failure  and  refusal  to  deliver  cer- 
tain shoes  which  it  had  contracted  to  de- 
liver In  January,  1917.  The  cause  was  sub- 
mitted on  special  Issues,  and  on  the  answer 
to  the  first  question,  the  others  being  unan- 
swered, judgment  was  rendered  against  ap- 
pellant 

The  first  Issue  submitted  was: 

"Did  plaintiff  and  defendant  enter  into  a  con- 
tract whereby  defendant  contracted  to  sell  to 
plaintiff  a  certain  lot  of  shoes  and  bound  itself 
to  deliver  the  same  to  plaintiff  at  San  Antonio, 
Tex.,  during  the  month  of  January,  1917, 
freight  prepaid,  as  alleged  in  plaintiff's  peti- 
tion?" 

The  answer  was  "No,"  and  consequently 
there  was  no  necessity  for  answering  any 
other  issues,  as  the  jury  were  informed  by 
the  court  The  only  testimony  Introduced 
was  that  of  appellant,  who  testified  that  on 
September  7,  1916,  he  entered  into  a  con- 
tract with  appellee,  evidenced  by  the  fol- 
lowing written  order: 


to  „ 

oa  a  s 

5     9  T 


22832S2S8SS223 

««»UO       CO       9<0O«0 

Issass  e  Iglg 


8  l^lS*      |f'» 

•  <5:  «2 

■:i)in:   S      Ob 

n  mu    o. .   m 

-"         «      fl-".»-°1Jl« 

(3  *  "   *  V.  3  O  kQ>n  5s 

a       m      t-amSjao 

S?S?fi|||§85SSSSSS» 


The  contract  was  made  by  appellant  with 
one  Rhodes,  a  salesman  for  appellee.  It 
was  admitted  In  the  answer  of  appellee  that 
the  order  was  received  by  appellee,  and  It 


sought  to  evade  the  force  of  the  contract  by 
alleging  a  custom  as  to  how  such  contracts 
were  treated.    The  answer  alleged: 

"That  under  the  order  involved  in  this  suit 
plaintiff  had  tile  right  to  withhold  payment  on 
same  until  the  1st  day  of  August  1917,  with 
the  option  to  pay  for  the  same  on  or  before  the 
1st  day  of  May,  1917,  and  receive  a  6  per  cent, 
discount.  That  said  order  was  received  in  good 
faith  by  this  defendant  having  in  mind  the  usu- 
al course  of  dealing  between  the  parties,  and 
pending  the  delivery  of  such  order  should  live 
up  to,  his  previous  obligations  and  pay  for  the 
other  goods  ordered  and  delivered  as  such  pay- 
ments became  due." 

There  was  an  admission  of  the  order  being 
given  and  accepted,  and  yet  the  Jury  found 
that  there  was  no  contract  and  the  trial 
court  rendered  judgment  based  on  that  find- 
ing. 

There  was  a  virtual  admission  that  the 
contract  was  made  as  alleged  by  appellant 
and  the  uncontroverted  evidence  proved  It 
and  the  court  should  not  have  submitted  the 
question  of  the  existence  of  the  contract  to 
the  jury. 

[1, 1]  No  notice  was  given  appellant  that 
the  order  would  not  be  filled.  To  have  re- 
pudiated the  order  of  its  agent,  the  repu- 
diation should  have  been  made  in  a  reason- 
able time  by  appellee. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Rehearing. 

[$,4]  This  court  proceeded  In  its  former 
opinion  on  the  mistaken  hypothesis  that  the 
charge  had  been  objected  to  in  the  lower 
court,  or,  If  it  had  not  been  objected  to,  that 
the  error  was  fundamental  in  presenting  the 
issue  as  to  the  existence  of  tbe  contract  to 
the  Jury  when  such  existence  had  been  ad- 
mitted In  the  answer.  Neither  of  these  hy- 
potheses is  sustained  by  the  record.  Appel- 
lee pleaded  a  general  denial,  and  any  admis- 
sions thereafter  pleaded  in  the  answer  would 
not  lift  the  burden  from  appellant  of  prov- 
ing his  case,  which  had  been  generally  denied. 
Bauman  v.  Chambers,  91  Tex.  108,  41  8. 
W.  471;  Railway  v.  De  Walt,  98  Tex.  121. 
70  S.  W.  631,  97  Am.  St  Rep.  877;  Ins.  Co. 
v.  Sadau,,  169  S.  W.  137;  Gordon  v.  Ratliff, 
169  S.  W.  372.  It  follows  that  the  error  was 
not  fundamental,  and,  not  being  called  to  the 
notice  of  the  court  by  any  objection  to  it 
it  cannot  be  considered.  There  is  no  merit 
in  the  other  matters  presented  in  the  brief. 
It  appears  therefore  that  our  former  deci- 
sion was  erroneous,  and  it  is  set  aside,  and 
the  judgment  la  affirmed. 
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LAIDACKER  r.  PALMER  et  al    (No.  436.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

March  25,  1919.    Rehearing  Denied 

April  16,  1919.) 

1.  Trespass  to  Tbt  Title  «=>38(2)— Action 
— evidence— burden  of  proof—  supebiob 
Tina. 

In  trespass  to  try  title,  where  the  parties 
agreed  as  to  a  common  source,  it  was  incumbent 
upon  plaintiff  to  show  superior  title  from  such 
source. 

2.  Judgment  *=>533—Constbuction— Title 
to  Land. 

In  trespass  to  try  title,  a  judgment  in  a 
former  case  between  other  parties  held  a  mere 
recital,  and  not  an  adjudication  of  title  to  the 
land  in  question. 

S.  Trespass  to  Tbt  Titus  *=»41(2)  —  Evi- 
dence—Bubden  or  Proof. 
In  trespass  to  try  title,  evidence  held  not 
to  show  that  plaintiff  had  discharged  the  bur- 
den of  showing  title  from  the  agreed  common 
source  superior  to  that  of  defendants. 

Appeal  from  District  Court,  Liberty  Coun- 
ty; J.  L.  Maury,  Judge. 

Trespass  to  try  title  by  N.  E.  Laidacker 
against  V.  K.  Palmer  and  another.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Thoa,  J.  Baton,  R.  L.  Durham,  and  Crook, 
Lord,  Lawbon  &  Ney,  all  of  Beaumont,  for 
appellant. 

D.  J.  Harrison,  of  Liberty,  A.  W.  Marshall, 
of  Anabuac,  and  H.  E.  Marshall,  of  Houston, 
for  appellees. 

HIGHTOWEB,  C.  J.  This  is  an  appeal 
from  a  judgment  of  the  district  court  of  Lib- 
erty county.  The  suit  was  one  in  the  ordi- 
nary form  of  trespass  to  try  title,  and  ap- 
pellant, Laidacker,  was  plaintiff  below,  and 
the  appellees,  Palmer  and  Reavls,  were  the 
defendants.  The  suit  Involves  25  acres  of 
land,  a  part  of  the  Jesse  Devore  league  In 
Liberty  county,  which  25  acres  is  specific- 
ally described  by  metes  and  bounds  in  the 
plaintiff's  petition.  A  Jury  was  demanded, 
but  upon  conclusion  of  the  evidence-  the  trial 
Judge  peremptorily  instructed  a  verdict  in 
favor  of  the  defendants,  Palmer  and  Reavls, 
and  judgment  was  entered  accordingly. 

[1-3]  It  "was  agreed  by  the  parties  that 
one  Emlle  Bourdreaux  was  the  common 
source  of  title,  and,  this  being  true,  it  was 
incumbent  upon  appellant,  as  plaintiff  below, 
to  show  superior  title  from  the  agreed  com- 
mon source.  Appellant,  by  proper  assign- 
ments, here  Insists  that  he  fully  discharged 
the  burden  resting  upon  him  as  plaintiff,  and 
showed  superior  ■  title  as  against  appellees 
from  the  agreed  common  source,  and  that, 


having  done  so,  the  trial  court  was  In  error 
In  Instructing  a  verdict  In  favor  of  appel- 
lees, and,  on  the  contrary,  should  have  In- 
structed a  verdict  In  his  favor. 

The  first  link  In  the  chain  of  title  out  of 
the  common  source  relied  upon  by  appellant 
for  recovery  was  a  Judgment  rendered  by  the 
district  court  of  Liberty  county  at  its  Feb- 
ruary term,  1903,  In  a  cause  numbered  3409 
on  the  docket  thereof,  and  styled  W.  L.  Hills 
et  al.  v.  Chas.  G.  Bruce  et  al.  It  Is  the  con- 
tention of  appellant  that  by  said  Judgment 
title  to  the  25  acres  of  land  In  controversy 
In  this  suit  was  divested  out  of  the  common 
source,  Emlle  Bourdreaux,  and  vested  in  one 
Jacob  C.  Baldwin,  who  was  a  party  to  the 
Hills  v.  Bruce  suit,  and  appellant  claims  by 
mesne  conveyances  from  said  Baldwin.  It  Is 
the  contention  of  appellees  that  the  Judgment 
rendered  In  the  Hills  v.  Bruce  suit  does  not 
show  that  the  title  to  the  land  In  controversy 
was  divested  out  of  Emlle  Bourdreaux,  the 
common  source,  and  vested  In  the  said  Bald- 
win, and  that  therefore  appellant  failed  to 
show  superior  title  to  the  land  In  controversy 
here  as  against  appellees,  and  that  the  trial 
court  was  not  in  error  in  so  holding  and  In- 
structing a  verdict  In  their  favor. 

There  appears  In  the  statement  of  facts  In 
this  record  the  judgment,  In  part,  which  was 
rendered  in  the  Hills  v.  Bruce  suit  above 
referred  to,  and  although  only  a  part  of 
that  judgment,  still  it  is  quite  lengthy,  and 
for  that  reason  we  do  not  copy  It  in  full  in 
this  opinion.  We  have,  however,  considered 
this  Judgment  very  carefully,  and  we  have 
reached  the  conclusion  that  It  does  not  ap- 
pear with  reasonable  certainty  therefrom 
that  title  to  the  25  acres  of  land  here  In  con- 
troversy \vas  divested'  out  df  the  common 
source,  Emlle  Bourdreaux,  and  vested  tn  the 
said  Baldwin,  or  that  there  was  even  any 
Issue  or  controversy  between  the  said  Emlle 
Bourdreaux  and  the  said  Baldwin  In  said 
Hills  v.  Bruce  suit  The  Judgment  as  a  whole 
In  said  Hills  v.  Bruce  suit,  or  at  least  that 
part  of  It  which  is  brought  here,  leaves  It 
very  doubtful  and  Indefinite  as  to  who  all 
the  parties  were  to  that  suit,  and  as  to  their 
relations  to  each  other  in  that  suit.  It  is 
apparent  that  there  were  a  number  of  plain- 
tiffs in  that  suit  and  a  great  number  of  de- 
fendants. It  Is  the  contention  of  appellant 
that  Jacob  0.  Baldwin  was  one  of  the  plain- 
tiffs In  that  suit,  and  that  Emlle  Bourdreaux, 
the  common  source  here,  was  one  of  the  de- 
fendants in  that  suit,  and  It  is  his  conten- 
tion that  it  does  appear  with  reasonable  cer- 
tainty from  the  judgment  relied  ori  that 
Baldwin,  as  a  plaintiff  In  that  suit,  recovered 
the  land  In  controversy  from 'Emlle  Bourd- 
reaux as  one  of  the  defendants.'  It  Is  true 
that  in  said  judgment  at  one-  point  Jacob  0. 
Baldwin  was  named  as  a  plaintiff,  but  In 
another  portion  of  the  Judgment,  which  pur- 
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ports  to  name  the  plaintiffs,  Jacob  G.  Bald- 
win's name  Is  not  mentioned  as  one  of  them, 
and  nowhere  In  the  judgment  does  it  appear 
that  Jacob  C.  Baldwin,  as  a  plaintiff  In  the 
Hills  t.  Bruce  suit,  recovered  the  25  acres  of 
land  in  controversy  as  against  Emlle  Bour- 
dreaux, the  common  source  here.  All  the 
papers  in  the  Hills-Bruce  suit  were  lost,  and 
not  one  of  them  could  be  found  at  the  time 
this  suit  was  tried  below,  and  therefore  the 
parties  were  unable  to  show,  by  the  plead- 
ings or  any  other  papers  In  the  Hills-Bruce 
suit,  what  was  really  In  controversy,  if  any- 
thing, as  between  Jacob  C.  Baldwin  and  the 
common  source,  Emlle  Bouidreaux,  and  ap- 
pellant did  not  offer  any  other  character  of 
evidence  for  that  purpose.  Among  other 
things,  It  appears  from  the  judgment  in  the 
Hills-Bruce  suit  that  the  defendant  Bruce 
filed  a  cross-action,  and  that  Jacob  0.  Bald- 
win and  Emlle  Bourdreaux  were  made  de- 
fendants to  that  cross-action,  and  In  dispos- 
ing of  such  cross-action  the  judgment  in  that 
cause  reads  as  follows: 

"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  the  defendant  Charles  G. 
Bruce  take  nothing  by  reason  of  his  cross-bill 
against  the  defendant  Emile  Bourdreaux  and 
Jacob  C.  Baldwin,  and  that  said  Emile  Bour- 
dreaux and  Jacob  t!.  Baldwin  do  have  and  re- 
cover of  and  from  the  said  defendant  Charles 
G.  Bruce  the  following  described  tract  of  land, 
to  wit:  60  acres  of  land,  it  being  a  part  of  the 
east  %  pt  said  Jesse  Devore  league  of  land  and 
being  the  same  tract  marked  on  the  map  as 
Bourdreaux  25  acres  and  Baldwin  25  acres  and 
more  particularly  described  by  metes  and  bounds 
as  follows:  [Here  follows  a  description  of  said 
50-acre  tract.]" 

That  part  of  ■  said  judgment  then  pro- 
ceeds: 

"That  as  to  said  defendants  Jacob  C.  Bald- 
win and  Emile  Bourdreaux  that  the  said  Bald- 
win is  the  owner  of  the  west  one-half  of  said 
50-acre  tract  and  the  said  Bourdreaux  is  the 
owner  of  the  east  one-half  thereof  as  will  appear 
from  their  answer  to  said  cross-bill  now  on  file 
in  this  cause." 

It  is  the  contention  of  appellant  that  the 
portion  of  the  judgment  Just  above  quoted 
disposing  of  the  cross-action  of  Charles  G. 
Bruce  Itself  is  a  sufficient  adjudication  of  the 
title  to  the  land  here  in  controversy  in  favor 
of  Jacob  C.  Baldwin  as  against  Emlle  Bourd- 
reaux; while,  on  the  other  hand,  It  is  the  con- 
tention of  appellees  that  the  same,  at  the 
most,  is  no  more  than  a  mere  recital,  and  Is 
not  an  adjudication  by  the  court  of  the  title 
in  favor  of  Baldwin  as  against  Bourdreaux. 
After  careful  consideration  of  these  respec- 
tive contentions,  we  have  concluded  that  ap- 
pellees are  correct,  and  that  said  portion  of 
the  Judgment,  neither  by  itself  nor  by  any- 
thing that  appears  elsewhere,  amounts  to  an 
adjudication  of  the  title  to  the  25  acres  in 
controversy  in  favor  of  Baldwin  as  against 


Emlle  Bourdreaux,  the  common  source  here. 
Therefore  it  follows  that  appellant,  who 
relies  alone  upon  said  judgment  in  the  Hills- 
Bruce  suit  as  a  necessary  llnjt  in  his  chain 
of  title  to  the  land  in  controversy,  failed  to 
show  title  thereto,  and,  being  the  plaintiff  in 
the  case,  he  was  not  entitled  to  recover,  and 
the  trial  court  did  not  err  In  instructing  a 
verdict  in  favor  of  appellees. 

It  also  appears  from  the  record  in  this 
case  that  on  the  same  day  on  which  the 
judgment  in  the  Hills-Bruce  case  was  ren- 
dered Emlle  Bourdreaux  made  a  deed  to 
Jacob  C.  Baldwin  by  which  he  attempted  to 
convey  to  Baldwin  the  25  acres  of  land  In  con- 
troversy in  this  suit,  but  it  Is  conceded  by  ap- 
pellant that  such  deed  passed  no  title,  for 
the  reason  that  the  land  at  that  time  con- 
stituted the  homestead  of  Bourdreaux  and 
wife,  and  the  wife  did  not  Join  in  said  deed. 
There  is  no  explanation  in  the  record  as  to 
why  this  deed  was  executed  by  Bourdreaux, 
and  We  are  inclined  to  think  that  the  fact 
that  this  deed  was  executed  by  Bourdreaux 
to  Baldwin  on  the  day  that  the  judgment 
above  mentioned  was  rendered  rattier  In- 
dicates that  Baldwin  and  Bourdreaux  un- 
derstood at  that  time  that  the  judgment  in 
that  case  did  not  and  was  not  Intended  to 
pass  the  title  to  the  land  In  controversy  here 
from  Bourdreaux  to  Baldwin. 

Upon  the  whole,  we  have  concluded  that 
appellant,  as  plaintiff  below,  did  not  dis- 
charge the  burden  resting  upon  him  to  show 
title  to  the  tract  of  land  in  controversy  as 
against  the  appellees,  who  hold  by  mesne 
conveyances  from  Bourdreaux  and  wife. 

Other  questions  are  raised  by  appellees 
In  support  of  the  action  of  the  trial  judge 
In  Instructing  a  verdict,  but  we  deem  It  un- 
necessary to  mention  or  discuss  them. 

Finding  no  error  in  the  Judgment  appealed 
from,  the  'same  will  be  affirmed;  and  it  Is 
so  ordered. 


WESTERN   UNION   TELEGRAPH    CO.    r. 
PARHAM.     (No.  673a) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
March  29,  1918.) 

1.  Appeal  and  Ebbob    «$=»1004(1)— Damages 
— Mental  Suffering.  » 

There  is  no  fixed  rule  for  measuring  dam- 
ages to  be  allowed  for  mental  suffering,  and, 
jury  being  exclusive  judges  of  facts,  it  must 
clearly  appear  that  amount  awarded  la  exces- 
sive before  an  appellate  court  will  be  authorized 
to  disturb  a  verdict. 

2.  Telegraphs  and  Telephones     «3=»7i  — 
Damages— Mental  &uttomng— Amount. 

In  an  action  against  a  telegraph  company 
for '  damages  by  reason  of  delay  in  a  message 
whereby  plaintiff  was  prevented  from  attending 
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the  funeral  of  her  father,  a  verdict  of  $1,627 
held  not  excessive. 

Appeal  from  District  Court,  Hill  County; 
0.  M.  Smithdeal,  Judge. 

On  remand  from  the  Supreme  Court  (206  S. 
W.  839).     Judgment  of  trial  court  affirmed. 
For  former  opinion,  see  152  S.  W.  819. 

E.  C.  Senter,  of  Washington,  D.  C,  for 
appellant 

R.  M.  Vaughan,  of  HlUsboro,  H.  Q.  Hart, 
of  Houston,  and  H.  O.  Bishop,  of  Hubbard, 
for  appellee. 

TALBOT,  J.  This  suit  was  instituted  by 
the  appellee  to  recover  damages  alleged  to 
have  been  sustained  on  account  of  the  failure 
of  the  appellant  to  properly  transmit  and  de- 
liver to  appellee's  wife,  Mrs.  Fannie  Parham, 
a  telegram  announcing  the  death  of  her  fa- 
ther, by  reason  of  which  she  was  prevented 
from  attending  his  funeral.  The  case  was 
submitted  to  this  court  and  an  opinion  ren- 
dered November  30,  1912,  reversing  the  Judg- 
ment and  remanding  the  cause  for  a  new 
trial.  To  that  opinion,  which  is  reported  in 
152  S.  W.  819,  we  here  now  refer  for  a  full 
statement  of  the  nature  of  the  case,  the  ques- 
tions discussed,  and  the  facts  upon  which  our- 
decision  was  based.  The  judgment  of  the 
district  court  was  reversed,  and  cause  re- 
manded, as  the  opinion  referred  to  will  show, 
because  this  court  reached  the  conclusion 
that  error  was  committed  In  the  court's  re- 
fusal to  give  a  special  charge  requested  by 
the  appellant;  all  other  questions  raised  on 
the  appeal  being  definitely  decided  against 
appellant  except  the  complaint  that  the  ver- 
dict was  excessive.  Upon  application  of  the 
appellee  a  writ  of  error  was  granted  by  the 
Supreme  Court,  and  in  an  opinion  written  by 
Judge  Taylor  of  the  Commission  of  Appeals 
and  adopted  by  the  Supreme  Court  our  hold- 
ing that  the  trial  court  erred  in  refusing  the 
special  charge  requested  by  the  appellant,  to 
which  we  have  referred,  was  reversed,  and, 
In  view  of  an  expression  in  our  opinion  to  the 
effect  that  we  were  inclined  to  agree  with 
the  contention  of  the  appellant  that  the  ver- 
dict is  excessive,  the  cause  was  remanded  to 
this  court  "for  disposition  on  its  merits." 
The  opinion  of  the  Commission  of  Appeals 
will  be  found  reported  In  206  8.  W.  839.  The 
question  now  to  be  decided  is  whether  or  not 
the  verdict  and  judgment  are  excessive.  As 
stated  above,  we  heretofore  reversed  and  re- 
manded the  case  because  we-were  of  opinion 
that  the  district  court  erred  in  refusing  the 
special  charge  quoted  in  our  original  opinion, 
which  was  requested  by  appellant  Hav- 
ing concluded  that  the  case  should  be  revers- 
ed and  remanded  for  that  reason,  the  ques- 
tion of  the  excesslveness  of  the  verdict  was 
not  as  fully  and  carefully  examined  and  con- 
sidered as  it  otherwise  would  have  been. 
Since  the  return  of  the  record  to  this  court 


|  from  the  Supreme  Court;  however,  a  thorough 
examination  and  consideration  of  the  evi- 
dence has  been  made  with  the  conclusion 
reached  that  we  would  not  be  authorized  to 
reverse  the  judgment  on  the  ground  that  the 
verdict  is  excessive.  Mrs.  Parham  was  six 
years  old  when  her  mother  died.  Soon  there- 
after she  and  the  other  children  went  to  their 
grandmother's  home  near  Hubbard  City  to 
live.  Two  or  three  years  after  this  her  fa- 
ther, E.  Chlsenhall,  married  again.  This  mar- 
riage took  place  in  Arkansas,  where  the 
couple  lived  six  or  seven  years,  and  then  re- 
moved to  east  Texas.  About  a  year  after 
his  removal  from  Arkansas  to  Texas  Mr. 
Chisenhall's  second  wife  died.  After  the 
death  of  his  second  wife  he  lived  near  Brown- 
boro,  Tex.  About  ten  years  after  the  death 
of  Mr.  Chisenhall's  second  wife,  he  married 
again,  and  lived  at  Pollock,  Tex.  His  third 
wife  lived  about  four  years,  and  died  at  Pol- 
lock, Tex.  From  the  time  Mrs.  Parham  went 
to  her  grandmother's  home  her  grandmothex 
and  uncle  took  care  of  and  supported  Iter. 
Her  father,  however,  sent  her  money  at  times. 
Mrs.  Paxham's  grandmother  died  when  Mrs. 
Parham  was  eighteen  yeas  old,  and  after  that 
time  she  continued  to  live  with  her  uncle 
about  nine  or  ten  years,  wnen  she  married 
and  went  to  her  own  home.  Mrs.  Parham 
never  saw  her  father's  last  wife.  Her  father 
and  his  second  wife  visited  her  at  her  grand- 
mother's home.  The  evidence  fails  to  show 
any  estrangement  or  unkind  feelings  between 
Mrs.  Parham  and  her  father,  but  indicates  a 
kindly  and  affectionate  feeling  the  one  to- 
wards the  other.  Mrs.  Parham,  among  other 
things,  testified: 

"I  heard  from  my  father  after  we  were  living 
with  our  grandmother  at  Hubbard.  He  visited 
us  right  soon  after  he  went  back  and  then  every 
year  or  two  afterwards.  I  heard  from  him  by 
letter.  I  do  not  remember  how  often  our  fa- 
ther vhrited  his  children  while  they  were  at 
Hubbard  up  to  the  time  of  the  death  of  his 
second  wife;  I  was  small;  I  suppose  it  was 
two  or  three  times,  but  I  know  he  visited  us 
often." 

She  further  said: 

That  after  she  and  her  husband  moved  to 
Hubbard  City  her  father  visited  them  in  Sep- 
tember and  December  just  prior  to  his  death; 
that  the  relationship  between  herself  and  father 
"was  as  a  daughter  and  father  should  be ;  that 
she  treated  Mm  just  as  well  as  she  knew  how; 
that  he  was  sick  during  the  time  he  was  at  her 
home,  and  that  she  waited  on  him  and  attended 
to  his  wants;  that  she  gave  him  her  room 
where  the  fire  was  and  kept  a  fire  for  him  all 
night  and 'provided  medicine  for  him." 

She  further  testified: 

"It  was  my  desire  to  be  present  at  the  funeral 
services  over  my  father's  remains.  I  was 
grieved  very  much  to  know  that  I  could  not 
be  at  hie  funeral  After  learning  that  I  could 
not  attend  his  funeral,  I  was  grieved  very 
much.     I  can't  explain  just  how  I  did  feel; 
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I  have  not  in  my  possession  any  keepsake  or 
relic  of  my  rather.  I  had  written  to  him  just 
before  he  died,  a  few  days;  I  don't  remember 
the  date." 

[1,11  The  question  of  damages  for  mental 
Buffering  is  largely  In  the  discretion  of  the 
Jury.  In  such  cases  there  is  no  fixed  rule 
for  measuring  the  damages  to  be  allowed, 
and  the  jury  being  the  exclusive  judges  of  the 
facts,  It  must  clearly  appear  that  the  amount 
awarded  is  excessive  before  an  appellate 
court  would  be  authorized  to  disturb  the 
verdict  upon  an  assignment  of  error  urging 
that  objection  to  It  So  that  applying  this 
well-settled  rule,  we  cannot  say  that  the  ver- 
dict Is  excessive,  although  It  appears  to  us 
to  be  large.  Western  Union  Tel.  Co.  v.  Mo 
Davld,  121  S.  W.  886;  Western  Union  Tel.  Co. 
v.  Hill,  162  S.  W.  382.  In  the  last  case  cited 
the  plaintiff's  wife  was  ill,  and,  because  of 
the  delay  In  transmitting  and  delivering  a 
telegram  to  him  announcing  her  illness, 
plaintiff  was  prevented  from  reaching  her 
bedside  until  she  had  become  unconscious  and 
unable  to  recognize  and  converse  with  him 
before  she  died,  and  a  verdict  for  $!L500  was 
held  not  to  be  excessive.  In  the  similar  case 
of  the  Western  Union  Tel.  Go.  v.  Plner,  9 
Tex.  dv.  App.  162,  29  S.  W.  66,  a  verdict  for 
$2,150  was  allowed  to  stand. 

The  Supreme  Court  having  held  that  ap- 
pellant was  not  entitled  to  have  the  Jury  in- 
structed as  it  requested  In  the  special  charge, 
for  the  refusal  of  which  we  reversed  the 
Judgment  and  remanded  the  case,  and  believ- 
ing the  other  questions  raised  were  correctly 
decided  In  our  original  opinion,  the  judg- 
ment of  the  district  court  is  affirmed. 

Affirmed. 


0.  J.  GERLACH  &  BRO.,  Inc.,  v.  DU  BOSS 

et  al.     (No.  434.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 
March  18,  1010.) 

1.  Judgment  «J=>486(1)— Collateral  Attack 
— Erroneous  Judgment  against  Sureties 
— Validity. 

If  judgment  entered  in  county  court  on  de- 
fendant's appeal  from  justice  court,  against  de- 
fendant and  sureties  on  his  appeal  bond,  was 
erroneous  as  to  the  sureties  because  of  its  form, 
or  its  entry,  or  because  obtained  by  agreement 
from  the  defendant  without  sureties'  knowledge 
or  consent  it  was  not  therefore  void,  but  at 
most  only  voidable. 

2.  Justices  of  the  Peace  <^=191(4)— Appeal 
—Judgment— Sureties  or  Appeal  Bond. 

On  defendant's  appeal  from  justice  court  to 
county  court  judgment  being  rendered  against 
defendant  M  *  matter  of  law  it  followed  against 
the  sureties  on  his  appeal  bond. 


3.  Judgment  «=»865— Revival— Pasties  Lia- 
ble. 

On  showing  that  judgment  obtained  by  him 
against  a  defendant  and  sureties  on  defendant's 
bond  on  appeal  from  a  justice  court  was  on  its 
face  valid,  and  at  most  only  voidable  for  errors, 
plaintiff  was  entitled  to  an  order  reviving  his 
judgment  against  all  defendants  in  the  original 
judgment  as  the  same  appeared  of  record. 

4.  Judgment  «=481— Obal  Compromise. 

A  judgment  rendered  in  pursuance  of  a  parol 
agreement  of  compromise  is  not  void,  and  can 
be  attacked  only  by  a  direct  proceeding. 

5.  Justices  of  the  Peace  <S=>191(2)— Bond 
on  Appeal— Liability  of  Sureties. 

Sureties  on  a  bond  given  on  appeal  from 
justice  court  to  county  court  are  not  relieved 
from  liability  by  the  fact  that  the  appealing 
principal  and  his  adversary  agree  upon  a  judg- 
ment against  the  principal  with  stay  of  execu- 
tion, and  that  such  agreement  is  made  without 
the  knowledge  or  consent  of  the  sureties;  the 
sureties'  obligation  being  presumably  assumed 
with  a  view  to  control  by  the  principal  of  the 
litigation  on  the  appeal. 

Appeal  from  Polk  County  Court;  B.  F. 
Bean,  Judge. 

Action  by  C  J.  Gerlach  &  Bro.,  Incorporat- 
ed, against  J.  P.  Du  Bose  and  others.  From 
Judgment  granting  only  partial  relief,  plain- 
tiff appeals.     Reversed  and  remanded. 

McKlnnon  ft  Campbell,  of  Livingston,  for 
appellant. 

Feagln,  German  ft  Feagln,  S.  F.  Hill,  and 
Cade  Bethea,  all  of  Livingston,  for  appellees. 

WALKER,  J.  This  action  was  begun  by 
appellant  suing  out  a  writ  of  scire  facias, 
without  petition,  on  the  16th  day  of  April, 
1917,  In  the  cause  of  C.  J.  Gerlach  ft  Bro., 
Incorporated,  v.  W.  C.  Mullln  et  aL  on  the 
docket  of  the  county  court  of  Polk  county, 
to  revive  a  judgment  against  all  the  defend- 
ants. The  original  suit  was  begun  In  jus- 
tice court  precinct  No.  4,  by  appellant  against 
W.  C.  Mullln,  and  In  this  suit  in  the  Justice 
court  appellant  recovered  judgment  for  the 
amount  of  his  debt.  W.  C.  Mullln  appealed 
to  the  county  court,  and  appellees,  J.  P.  Du 
Bose,  T.  M.  Sawyer,  S.  F.  Hill,  and  H.  A. 
Still  were  the  sureties  on  his  appeal  bond. 
In  this  proceeding  to  revive  the  judgment 
the  sureties  answered,  alleging  that  the  Judg- 
ment was  void  on  Its  face  as  being  without 
a  verdict  and  finding  of  the  court  to  support 
It,  and  because,  while  the  case  was  pending 
trial  In  the  county  court,  appellant  had 
agreed  with  W.  O.  Mullln  to  take  judgment 
against  him  and  release  the  sureties;  If  mis- 
taken lu  this,  then  they  further  pleaded  that 
he  had  agreed  with  W.  C.  Mullln  to  take 
judgment  against  him  in  April  and  stay  ex- 
ecution until  fall  of  that  year;  that  this 
agreement  was  made  without  the  knowledge 
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or  consent  of  the  sureties;  and  that  the  le- 
gal effect  of  this  agreement  was  to  release 
the  sureties.  Appellant  denied  making  the 
agreement 

This  cause  was  tried  before  the  court  with- 
out a  jury,  he  filing  the  following  findings  of 
fact  and  conclusions  of  law: 

"In  this  cause  which  was  tried  before  the 
court  on  the  3d  day  of  August,  A.  D.  1918,  upon 
the  request  of  attorney  for  plaintiff,  the  court 
files  the  following  as  his  findings  of  fact  and 
conclusions  of  law. 

"I  find  that  on  April  18, 1917,  there  was  writ- 
ten into  the  minutes  of  the  county  court  of  Folk 
county  a  judgment,  purporting  to  be  a  judgment 
of  this  court,  as  follows: 

"  'a  J.  Gerlach  &  Bro.,  Inc.,  r.  W.  O.  Mullin. 
No.  124. 

"  'April  16,  A.  D.  1917. 

•"On  this  day  this  cause  came  on  for  trial, 
and  both  parties  appeared  by  counsel  and  an- 
nounced ready  for  trial.  A  Jury  having  been 
waived,  the  questions  of  fact  as  well  as  of  law 
were  submitted  to  the  court,  who  after  hearing 
the  pleadings,  proof,  and  argument  is  of  the 
opinion  that  the  plaintiff,  C.  J.  Gerlach  &  Bro., 
Incorporated,  should  recover  of  the  defendant 
W.  C.  Mullin  the  sum  of  $162.66.  And  it  fur- 
ther appearing  to  the  court  that  the  defendant 
W.  C.  Mullin  on  the  28th  day  of  June  1916, 
executed  and  filed  in  this  cause  in  justice  court, 
precinct  No.  4,  Polk  county,  Tex.,  an  appeal 
bond  in  the  sum  of  $325.32,  conditioned  as  re- 
quired by  law,  with  W.  C.  Mullin  as  principal 
and  S.  F.  Hill,  J.  P.  Du  Bose,  T.  M.  Sawyer, 
and  H.  A.  Still  as  sureties. 

"  It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  plaintiff,  O.  J.  Ger- 
lach &  Bro.,  Incorporated,  do  have  and  recover 
of  and  from  the  defendant,  W.  C.  Mullin  and  8. 
F.  Hill,  J.  P.  Du  Bose,  T.  M.  Sawyer,  and  H.  A. 
Still  as  sureties  on  said  appeal  bond  the  sum 
of  $162.66,  together  with  interest  at  the  rate 
of  6  per  cent,  from  date  hereof  and  all  cost  in 
this  behalf  expended,  for  which  execution  may 
Issue. 

"' ,  Trial  Judge.' 

"I  find  upon  the  docket  of  the  court  the  fol- 
lowing notation :  'April  16, 1910.  On  this  day 
this  canse  was  called  for  trial;  both  parties 
announced  ready.  Judgment  rendered  by  the 
court  in  favor  of  plaintiff,  O.  J.  Gerlach  &  Bro., 
Incorporated,  against  W.  O.  Mullin  for  the  sum 
of  $162.66  and  cost' 

"I  find  that  the  only  judgment  that  could  have 
been  properly  entered  in  this  case  was  an  agreed 
judgment,  based  upon  the  terms  of  an  agreement 
made  between  the  defendant,  W.  O.  Mullin,  and 
I*.  F.'  Gerlach,  president  of  C.  J.  Gerlach  & 
Bro.,  Incorpoated. 

"The  form  of  judgment  set  out  above  was 
never  submitted  to  me  for  approval,  and  as  ap- 
pears above  was  not  signed  by  me  as  trial  judge. 
The  minutes  of  the  April  term,  1917,  were 
signed  by  me,  but  I  made  no  particular  exami- 
nation of  any  special  judgment  or  decree. 

"I  further  find  that  the  judgment  which  was 
written  into  the  minutes  was  never  submitted  to 
the  attorneys  for  defendant  Mullin,  nor  any  of 
the  bondsmen,  and  that  the  attorneys  for  de- 
fendant and  the  bondsmen  knew  nothing  about 


the  contents  of  this  judgment  until  a  short 
time  before  the  scire  facias  was  filed. 

"I  find  that  during  the  April  term,  1917,  of 
the  county  court  of  Polk  county,  this  cause  was 
being  considered  by  attorneys  for  trial;  that 
defendant  W.  O.  Mullin  went  to  the  office  of 
L.  F.  Gerlach,  and  they  entered  into  an  agree- 
ment to  settle  the  cause,  by  the  terms  of  which 
Gerlach  was  to  allow  Mullin  until  fall  to  pay 
the  debt  and  Mullin  was  to  waive  such  matters 
of  defense  as  he  might  have.  Nothing  was  said 
in  the  course  of  this  agreement  to  indicate  that 
the  bondsmen  were  to  be  held  liable,  and  defend- 
ant Mullin  understood  that  plaintiff  was  looking 
to  him  solely  for  the  debt.  He  says  positively 
that  the  settlement  was  made  solely  for  himself, 
and  would  not  have  been  made  if  he  had  known 
the  bondsmen  were  to  be  held  liable. 

"I  find  that  the  defendant  Mullin  reported  to  his 
attorneys,  C.  Bethea  and  S.  F.  Hill,  that  he  and 
Gerlach  had  settled  the  case,  and  that  they  con- 
sented to  the  same  with  the  understanding  that 
Mullin  alone  was  to  pay  the  debt.  I  find  that 
neither  Bethea  nor  Hill,  who  was  one  of  the 
bondsmen,  ever  intended  to  agree  to  a  judgment 
binding  the  bondsmen,  and  that  if  they  had 
understood  that  the  bondsmen  were  to  be  held 
liable,  they  would  not  have  consented  to  an 
agreed  judgment. 

"I  further  find  that  the  judgment  intended  to 
be  entered  was  a  compromise  judgment  by  which 
Mullin  was  to  waive  any  matter  of  defense 
which  he  might  have,  in  consideration  on  the 
part  of  plaintiff  that  he  was  to  be  allowed  fur- 
ther time  in  which  to  pay  the  debt. 

"I  find  that  no  execution  has  ever  been  issued 
on  the  judgment  against  the  defendant  Mullin 
or  any  one  of  the  sureties. 

"Conclusions  of  Law. 

"I  conclude  that  the  judgment  written  into 
the  minutes  of  the  court  is  void  as  to  the  sure- 
ties S.  F.  Hill,  J.  P.  Du  Bose,  T.  M.  Sawyer, 
and  H;  A.  Still,  because  there  was  no  agreement 
ever  made  by  which  these  parties  were  to  be 
bound. 

"I  conclude  that  this  was  an  agreed  judgment 
and  that  the  agreement  being  intended  to  bind 
only  the  defendant  W.  C.  Mullin,  a  judgment 
against  W.  O.  Mullin  does  not  by  operation  of 
law  entitle  plaintiff  to  a  judgment  against  sure- 
ties on  the  appeal  bond. 

"I  further  find  that  the  purported  judgment 
dated  April  16,  1917,  is  void  as  against  S.  F. 
HUL  J.  P.  Du  Bose,  T.  M.  Sawyer,  and  H.  A. 
Still  as  sureties,  for  the  reason  that  no  forma] 
judgment  against  them  was  ever  given  by  the 
court,  no  entry  on  the  docket  was  ever  made  by 
the  court  or  under  its  instructions  against  them, 
and  the  judgment  which  was  sought  to  be  en- 
tered against  them  was  obtained  without  their 
knowledge  or  consent  and  in  no  manner  is  bind- 
ing on  them. 

"The  defendant  Mullin  consented  to  the  re- ' 
vival  of  the  judgment,  and  I  conclude  to  revive 
the  judgment  as  against  him,  but  not  to  revive 
same  against  the  sureties ;  the  same  being  whol- 
ly void  as  to  them. 

"B.  F.  Bean,  Trial  Judge." 

On  these  findings  of  fact  the  court  entered 
Judgment  declaring  the  original  Judgment  as 
against  the  sureties  void,  and  decreeing  that 
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the  same  should  not  be  revived,  but  revived 
the  same  In  all  things  against  W.  C.  Mullln. 

[1]  Appellant  contends  that  the  original 
Judgment  In  Gerlach  &  Bro.,  Incorporated, 
v.  Mullln  was  not  void,  but  at  the  most  only 
voidable.    This  proposition  Is  well  taken. 

In  Rowlett  v.  Williamson,  18  Tex.  Civ. 
App.  28,  44  S.  W.  624,  two  surettes  joined 
with  the  principal  In  the  execution  of  an  ap- 
peal bond.  One  of  the  sureties,  without  the 
knowledge  or  consent  of  the  other  surety, 
but  with  the  knowledge  and  consent  of  the 
principal,  erased  his  name  from  the  bond, 
and  a  new  surety  was  substituted.  After 
judgment  had  been  rendered  against  him, 
the  original  surety  obtained  an  Injunction*  to 
restrain  the  enforcement  of  an  execution 
against  him  on  the  Judgment,  Insisting  that 
the  Judgment  against  him  was  void  because 
he  had  been  released  from  the  tjpnd  by  the 
change  in. sureties.    The  court  said: 

"As  this  court  had  jurisdiction  over  that  ap- 
peal and  the  signers  of  the  appeal  bond,  it  must 
follow  that  its  judgment,  determining  their  lia- 
bility, even  if  erroneous,  because  of  the  exist- 
ence of  facts  not  made  to  appear,  was  yet  valid 
until  set  aside  by  some  proper  proceeding." 

Justice  Wheeler,  in  Hopkins  v.  Howard, 
12  Tex.  7,  said: 

"The  want  of  an  affidavit  of  the  justness  of 
the  debt  was  error,  for  which  the  judgment  must 
have  been  reversed  on  appeal  or  writ  of  error. 
But  though  erroneous  by  reason  of  the  omission, 
the  judgment  was  not  thereby  rendered  void.  It 
is  valid  and  binding  until  reversed." 

In  Flores  v.  Maverick,  26  S.  W.  816,  the 
court  said: 

"When  once  the  jurisdiction  of  the  court  has 
attached,  no  subsequent  irregularity  in  the'  exer- 
cise of  that  jurisdiction  can  make  its  judgment 
void." 

In  Clayton  v.  Hurt,  88  Tex.  695,  32  S.  W. 
876,  the  following  rule  Is  announced: 

"Where  a  court  of  general  jurisdiction,  in  the 
exercise  of  its  ordinary  judicial  functions,  ren- 
ders a  judgment  in  a  cause  in  which  it  has  juris- 
diction over  the  person  of  the  defendant  and  of 
the  subject-matter  in  controversy,  such  judgment 
is  never  void,  no  matter  how  erroneous  it  may 
appear  from  the  face  of  the  records  or  other- 
wise." 

Without  quoting  further  authorities,  we 
cite  Mlchle's  Enc.  Dig.  vol.  11,  pp.  138-145. 

Appellees  Insist  that  the  original  judgment 
is  void  because  the  trial  court  never  render- 
ed judgment  against  the  sureties.  In  dis- 
posing of  this  case  originally,  the  following 
notation  was  made  on  the  docket  by  the 
judge: 

"April  16,  1916.  On  this  day  this  cause  was 
called  for  trial.  Both  parties  announced  ready. 
Judgment  rendered  by  the  court  in  favor  of 
plaintiff  O.  J.  Gerlach  &  Bro.,  Incorporated, 
against  W.  O.  Mullin  for  the  sum  of  $162.66 
and  cost." 


[2]  This  order  was  sufficient  for  the  court 
to  render  the  judgment  as  given  in  his  find- 
ings of  fact  Judgment  being  rendered 
against  the  principal,  as  a  matter  of  law.  It 
followed  against  the  sureties. 

[3,4]  Hence  we  determine  that  the  orig- 
inal Judgment  In  this  cause  is,  until  duly  set 
aside  by  an  order  instituted  for  that  pur- 
pose, a  valid,  binding,  and  subsisting  judg- 
ment against  Mullln,  as  principal,  and  all 
these  appellees  as  sureties.  On  this  showing, 
the  appellant  was  entitled  to  an  order  reviv- 
ing his  Judgment  against  all  defendants  in 
the  original  Judgment  as  the  same  appears 
of  record.  Hopkins  v.  Howard,  supra.  The 
fact  that  the  judgment  in  this  cause  was  en- 
tered by  agreement  would  not  alter  the  rule 
as  above  announced,  the  Supreme  Court,  in 
Frisby  v.  Withers,  61  Tex.  134,  holding  that 
a  judgment  rendered  In  pursuance  of  a  parol 
agreement  of  compromise  Is  not  void,  and 
can  only  be  attacked  by  a  direct  proceeding. 

The  court  further  erred  In  holding  that 
the  sureties  were  released  by  the  agreement 
entered  into  by  and  between  appellant  and 
Mullin.  If  Mullin  understood  from  the  whole 
conversation  between  him  and  Gerlach  that 
the  sureties  were  to  be  released,  and  Ger- 
lach understood  that  the  sureties  were  not 
to  be  released,  then  no  agreement  was  made, 
and  the  judgment  was  Improperly  entered. 
On  such  a  finding,  If  appellees  are  not  es- 
topped by  their  subsequent  conduct,  this 
original  judgment  should  be  Bet  aside  and 
the  original  cause  tried  on  its  merits. 

[5]  We  are  not  able  to  find  any  Texas  de- 
cisions discussing  the  liability  of  the  sureties 
on  an  appeal  bond  where  the  principal  and 
his  adversary  have  agreed  on  a  Judgment 
with  a  stay  of  execution.  Neither  party  has 
cited  us  to  any  Texas  authority  on  this  point 
However,  the  decisions  from  some  of  the  oth- 
er jurisdictions  announce  the  rule  as  follows 
(see  Corpus  Juris,  v6L  4,  §  3393,  p.  1285): 

"An  agreement  for  affirmance  of  a  judgment 
appealed  from,  made  in  good  faith,  does  not  ex- 
cuse nonperformance  of  the  condition  to  prose- 
cute nor  discharge  the  sureties  on  the  appeal 
bond.  And  so  an  agreement  for  affirmance, 
extending  the  time  of  payment  and  staying  ex-" 
ecution,  does  not  discharge  the  sureties,  although 
made  without  their  express  consent"— citing 
Drake  v.  Smythe,  44  Iowa,  410;  Hershler  v. 
Reynolds,  22  Iowa,  152;  Amnions  v.  Whitehead, 
31  Miss.  99. 

The  reason  for  this  rule  is  thus  given  in 
Drake  v.  Smythe,  supra: 

"The  sureties  became  parties  to  the  record, 
and  were  liable  to  any  judgment  rendered  In 
the  cause  within  the  limit  of  their  obligation. 
Their  relation  to  the  action  was  not  such  as 
gave  them  any  control  thereof;  they  could  not 
dictate  to  defendant  the  course  he  should  pur- 
sue in  the  case;  he  had  the  full  right  to  do 
whatever  the  law  authorized  in  a  case  where  no 
sureties  are  concerned.  Their  position  in  the 
case  was  one  of  obligation  for   debts,   not  of 
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rights,  in  conflict  with  defendant's  rights.  They 
were  bound  for  the  judgment  which  should  be 
rendered  against  defendant  in  the  progress  of 
the  suit.  That  defendant  had  the  right  to 
stipulate  for  time  upon  the  rendition  of  the  judg- 
ment cannot  be  questioned.  The  sureties,  then, 
are  bound  by  that  agreement,  and  are  liable 
upon  the  judgment." 

In  Amnions  v.  Whitehead,  supra,  the  court 
said: 

"The  necessary  legal  effect  of  their  execution 
of  the  bonds  was  to  confer  upon  the  principal 
full  power  to  do  whatever  he  might  deem  neces- 
sary and  proper  in  defending  or  determining  the 
suits.  •  •  •  And  upon  the  same  reason  he 
was  authorized  to  compromise  the  suits  upon 
terms  advantageous  to  himself.  This  was  no 
violation  of  the  obligation  of  the  sureties,  nor  a 
variation  of  the  terms  of  their  obligation;  for 
that  was  entirely  contingent  and  uncertain,  ex- 
cept that  the  parties  had,  by  the  necessary  legal 
effect  of  the  act,  submitted  themselves  to  what- 
ever might  be  done  in  the  determination  of  the 
suit,  by  their  principal,  under  the  sanction  of 
the  court.  •  •  •  And  whether  the  sureties  be 
regarded  as  parties  to  the  judgment,  and  as  such 
bound  by  the  proceedings  in  the  suit,  or  as  bound 
by  the  action  of  their  principal  by  reason  of  the 
power  necessarily  conferred  upon  him  by  the 
purpose  and  legal  effect  of  the  bonds,  it  is  clear 
that  the  sureties  are  not  within  the  rule  which 
discharges  such  parties  in  consequence  of  indul- 
gence given  to  their  principal." 

In  Montrose  v*  Baggott,  161  App.  Dlv. 
494-505,  146  N.  Y.  Supp.  649,  the  parties 
agreed  to  continue  the  case  until  the  next 
term  of  court,  at  which  time  plaintiff  was  to 
have  judgment  for  the  amount  of  his  de- 
mand. The  sureties  on  the  appeal  bond 
pleaded  that  this  agreement  released  them. 
The  court  said: 

"The  undertaking  we  are  considering  was  not 
to  pay  the  claim  in  suit,  but  the  judgment  that 
might  be  recovered.  The  sureties'  obligation  did 
not  arise  until  the  judgment  was  recovered.  The 
indebtedness  for  which  they  were  sureties  had 
.  not  matured.  A  judgment  might  never  have 
been  recovered.  Until  its  recovery  the  sureties 
would  be  in  no  position  to  pursue  the  principal 
debtor.  They  could  not  control  the  creditor's 
litigation.  He  could  conduct  it  in  accord  with 
his  best  judgment  to  accomplish  his  own  pur- 
poses. The  rule  of  exoneration  did  not  apply 
because  the  reason  for  it  did  not  exist." 

In  announcing  this  rule,  these  decisions 
draw  a  distinction  between  the  liability  of 
a  surety  on  an  appeal  bond  and  a  surety  on 
a  promissory  note.  However,  there  is  a  dis- 
tinct conflict  among  the  decisions  on  this 
rule.  Thus,  as-  held  in  Wingate  v.  Wilson, 
53  Ind.  78,  where,  pending  the  appeal  and 
by  agreement  of  the  parties,  without  the  con- 
sent of  the  surety,  Judgment  is  rendered 
against  appellant  and  execution  la  stayed  for 
a  certain  time,  the  surety  is  discharged  from 
liability. 

The  reason  for  this  rule  is  given  in  John- 
son v.  Flint,  84  Ala.  673,  as  follows: 


"The  principal  obligor  was  prevented  from 
proceeding  in  the  attempt  to  prosecute  his  suit 
to  effect  by  the  agreement  entered  into  between 
him  and  the  obligee,  without  the  knowledge  or 
consent  of  the  sureties.  •  •  •  Now,  nothing 
is  more  clear  than  that  the  surety  will  be  dis- 
charged, at  common  law,  in  all  cases  where  his 
responsibility  is  merely  for  the  fulfillment  by 
another  of  a  contract  which  has  been  varied, 
without  the  consent  of  the  surety,  before  a 
breach  has  occurred.  In  such  case,  the  new  or 
substituted  obligation  is  not  that  which  the  sure- 
ty undertook  should  be  performed;  and  the 
party  who  seeks  to  make  him .  liable  for  the 
breach  of  the  original  agreement  has,  by  bis  own 
act,  prevented,  or,  at  least,  waived  its-  perform- 
ance, by  binding  the  principal  obligor  to  do 
something  else,  in  the  place  of  that  for  which  the 
surety  stipulated." 

This  rule  seems  to  be  supported  by  the  fol- 
lowing authorities,  some  direct  and  others 
by  inference,  to  wit:  Kendall  v.  Grlce,  12 
D.  C.  279,  47  Am.  Bep.  243;  Shimer  v.  Highfc- 
shne,  an  Indiana  case,  7  Blackf.  238;  Wa- 
baska  Electric  Co.  v.  Bine  Springs,  84  Neb. 
577,  122  N.  W.  21;  Lehman  ▼.  Amsterdam 
Coffee  Co.,  151  Wis.  207,  188  N.  W.  606,  Ann. 
Cas.  1914A,  1299. 

Notwithstanding  this  contrary  holding,  we 
believe,  in  principle,  all  the  courts  recognise 
a  difference  between  the  obligation  of  a  sure- 
ty on  an  appeal  bond  and  a  surety  on  a  prom- 
issory note.  For  Instance,  we  know  of  no 
decision  holding  that  a  continuance  by  agree- 
ment without  the  knowledge  or  consent  of 
the  sureties  releases  them,  though  the  ef- 
fect of  such  an  agreement  is  to  postpone  the 
time  when  sureties  could  force  their  prin- 
cipal to  pay  the  debt  This  rule  is  clearly 
announced  in  Howell  v.  Alma  Milling  Co., 
36  Neb.  80,  54  N.  W.  126,  38  Am.  St.  Rep. 
699.  Our  courts  recognize  that  the  principle 
In  an  appeal  bond  can  agree  to  a  judgment 
against  himself  and  his  sureties'  for  the  full 
amount  sued  for,  provided  the  agreement  is 
made  In  good  faith  and  without  collusion 
with  his  adversary.  Garner  v.  Burleson,  26 
Tex.  848 ;  Leasing  v.  Cunningham  &  Hardee, 
55  Tex.  231;  Siddall  v.  Goggan,  68  Tex. 
708,  5  S.  W.  668;  Wandelohr  v.  Grayson 
County  National  Bank,  a  Supreme  Court  de- 
cision, reported  In  102  Tex.  20,  108  S.  W. 
1154,  112  S.  W.  1046.  As  against  this  hold- 
ing, appellees  cite  Pilgrim  v.  Dykes,  24  Tex. 
383.  In  that  case,  the  Supreme  Court  an- 
nounced the  rule  that  if  parties  agree  to 
an  extension  after  rendition  of  a  Judgment, 
without  the  consent  of  the  sureties,  this 
agreement  releases  the  sureties,  and  to  this 
statement  of  the  rule  we  readily  agree.  We 
think  the  announcement  as  made  by  the  court 
in  Howell  v.  Alma  Milling  Co.,  supra,  to  wit: 

"By  the  execution  of  the  appeal  bond  the 
surety  conferred  upon  his  principal  authority  to 
do  everything  that  was  necessary  to  be  done  in 
the  case.  The  condition  of  the  bond  was  suffi- 
ciently  broad   to   include    whatever   judgment 
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might  be  rendered  against  the  principal  in  the 
appeal  case,  whether  by  agreement  or  otherwise. 
In  the  absence  of  proof  of  fraud  or  collusion 
between  the  principal  and  the  creditor,  the 
stipulations  did  not  have  the  effect  to  release  the 
surety  from  liability  on  the  appeal  bond" 

— more  clearly  states  the  nature  of  the  obli- 
gation, and  the  relation  between  the  principal 
and  the  sureties  on  an  appeal  bond,  than  do 
the  contrary  decisions. 

For  the  errors  indicated,  we  remand  this 
■cause,  with  instructions  to  the  trial  court, 
on  motion  of  appellant,  or  when  this  cause 
is  again  called  for  trial,  without  any  fur- 
ther proceeding  or  testimony,  to  enter  judg- 
ment reviving  the  original  Judgment;  then 
to  hear  testimony  as  to  the  nature  and  ex- 
tent of  the  agreement  entered  into  by  and 
between  Gerlach  and  Mullin;  and,  if  it 
should  be  found  that  It  was  not  the  mutual 
understanding  by  Mullin  and  Gerlach  that 
the  sureties  should  be  bound,  then  to  set 
aside  the  Judgment  entered  on  the  16th  day 
of  April,  1916,  and  try  this  original  cause  on 
its  merits,  but,  If  such  was  their  mutual 
understanding,  then  to  deny  the  motion  to 
set  aside  and  thus  leave  the  original  Judg- 
ment in  full  force  and  effect 

This  cause  is  accordingly  reversed  and  re- 
manded, with  instructions  as  above  indi- 
cated. 


RICHARDSON  et  si  v.  BERMUDA  LAND  & 
LIVE  STOCK  CO.     (No.  6190.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    March  26,  1919.    Rehearing  Denied 
April  9,  1919.) 

1.  Corporations  «=»464— Farming  Corpo- 
ration—Ultra  Vires— Note  for  Railroad 
Extension  —  "Monet  Paid  or  Labor 
Done." 

Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
1165,  prohibiting  creation  of  indebtedness  of 
private  corporations  except  for  "money  paid, 
labor  done,"  etc.,  renders  ultra  vires  note  of 
private  corporation  organized  for  farming  and 
stock  raising,  executed  to  a  railroad  in  consid- 
eration of  the  future  construction  of  a  railroad 
into  tiie  county  where  such  private  corporation 
had  large  land  holdings;  such  an  indebtedness 
not  being  one  for  "money  paid  or  labor  done" 
for  the  corporation. 

2.  Corporations  <s=>388(2)  —  Ultra  Vires 
— Estoppel  to  Urge  Invalidity. 

When  a  litigant  seeks  to  set  up  the  defense 
of  equitable  estoppel,  by  reason  of  benefits  re- 
ceived, against  the  illegal  and  ultra  vires  acts 
of  the  corporation,  it  must  appear  that  the  cor- 
poration, in  the  operation  of  its  franchise  rights 
and  powers,  received  the  benefits  in  the  line  of 
its  necessary  business  and  operation. 

3.  Corporations  «=»388(2)  —  Ultra  Vires 
—Estoppel. 

A  private  corporation  was  not  estopped  to 
set  up  the  defense  of  ultra  vires  to  its  note,  ex- 


ecuted to  a  railroad  in  consideration  of  the 
future  extension  of  the  railroad  through  the 
county  where  the  corporation  owned  lands,  by 
its  having  received  the  benefit  of  such  extension, 
which  was  in  fact  built  since  it  received  no 
such  benefits  until  after  the  execution  of  the 
note. 

4.  Corporations    <S=>374 — Powers. 

Corporations  possess  only  such  powers  aa 
are  expressly  granted,  or  such  as  are  necessary 
to    carry    into    effect    the    powers    expressly 

granted. 

5.  Corporations      «=»370(2)  —  Powers  — 
Express  Violation  or  Statute. 

If  a  corporate  act  is  in  express  violation 
of  statute,  as  distinguished  from  being  merely 
beyond  the  corporate  powers  conferred  by  ex- 
press statutory  terms,  and  if  the  corporation 
Nevertheless  violates  the  plain  letter  of  the  law, 
one  so  dealing  with  the  corporation  must  take 
notice  of  the  law  and  the  statutory  limitations 
placed  upon  the  charter  power. 

6.  Evidence      «=p65    —    Presumptions    — 
Knowledge  or  I/aw. 

Every  man  is  presumed  to  know  the  law. 

7.  Corporations    «=>370(1)— "Ultra  Vires" 
— Definition. 

An  act  of  a  corporation  is  properly  said  to 
be  "ultra  vires,"  when  it  is  beyond  the  powers 
conferred  upon  the  corporation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ultra 
Vires.] 

Appeal  from  District  Court  Bexar  Coun- 
ty; S.  O.  Tayloe,  Judge. 

Action  by  Asher  Richardson  against  the 
Bermuda  Land  ft  Live  Stock  Company.  On 
plaintiff's  death,  the  action  was  continued  In 
the  name  of  Mary  I.  Richardson  and  anoth- 
er, his  executors.  Judgment  for  defendant 
and  plaintiffs  appeal.   Affirmed. 

Frank  Huson  and  Denman,  Franklin  &  Mc- 
Gown,  all  of  San  Antonio,  for  appellants. 

Alex  C.  Bullitt  of  San  Antonio,  for  ap- 
pellee. 

COBBS,  J.  '  The  petition  discloses  that  ap- 
pellee Is  a  private  corporation,  organised 
under  the  laws  of  Texas.  This  action  was 
instituted  by  Asher  Richardson  against  the 
Bermuda  Land  ft  Live  Stock  Company  on  a 
note,  or  contract  in  writing,  alleged  to  have 
been  executed  by  defendant  as  an  induce- 
ment to  said  Richardson  to  build  a  railroad 
connecting  certain  points  in  Dimmit  and  La 
Salle  counties,  Tex.  Richardson  having  died 
prior  to  a  trial  of  said  cause,  same  was,  on 
motion  of  Mary  I.  Richardson  and  Littleton 
V.  Richardson,  independent  executors  of 
Asher  Richardson,  ordered  by  the  court  to 
continue  in  the  names  of  said  executors. 

Appellants  (plaintiffs  in  the  trial  court)  on 
November  14,  1918,  filed  their  second  amend- 
ed original  petition  in  said  cause,  alleging 
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that  they  were  Independent  executors  under 
the  will  of  Asher  Richardson;  that  they  re- 
sided in  Dimmit  county,  Tex.;  that  the  de- 
fendant was  a  corporation  duly  Incorporated 
under  and  by  virtue  of  the  laws  of  Texas, 
with  its  principal  office  at  Beaumont,  Jeffer- 
son county,  Tex.;  that  defendant,  on  or 
about  October  6>  1908,  executed  and  delivered 
their  promissory  note  or  contract  In  writing 
to  Richardson,  the  following  being  a  substan- 
tial copy  of  same: 

"Beaumont,  Texas,  Oct  5,  1908. 

"Whereas,  we  own  the  following  described 
land,  the  same  being  situated  In  Dimmit  county, 
Texas,  known  as  survey  No.  — — ;  and  where- 
as, said  land  will  be  greatly  enhanced  in  value 
by  the  construction  of  a  standard  gauge  rail- 
road from  a  point  on  the  I.  &  O.  N.  Railroad 
now  in  operation,  into  Dimmit  county,  Texas: 
Therefore,  for  value  received,  and  as  an  induce- 
ment to  Asher  Richardson  and  his  associates, 
and  their  assigns,  to  build  a  standard  gauge 
railroad  from  a  point  on-  the  I.  &  O.  N.  Rail- 
road near  Artesia  to  Asherton,  on  Moro  creek, 
In  Dimmit  county,  I,  or  we,  agree  and  promise 
to  pay  to  Asher  Richardson  and  his  associates 
at  San  Antonio,  Texas,  the  sum  ,of  two  thou- 
sand dollars,  with  eight  per  cent.  (8%)  interest 
per  annum  from  maturity  until  paid. 

"Said  sum  of  two  thousand  dollars  to  be- 
come due  and  payable  upon  the  completion  of 
said  railroad  to  Asherton  and  putting  the  same 
in  operation,  providing  same  is  done  on  or  be- 
fore June  X,  1909. 

"Should  this  note  not  be  paid  at  maturity 
and  suit  is  brought  to  collect  same,  then  I  agree 
to  pay  an  additional  10%  as  attorney's  fees. 
"Bermuda  Land  ft  Live  Stock  Co., 
"W.  B.  Dunlap,  President" 

The  petition  further  alleged  that  the  time 
agreed  on  for  the  completion  of  said  railroad 
had  been  extended  by  agreement  of  the  par- 
ties to  a  period  of  90  days;  that  certain  cor- 
respondence evidencing  said  extension  agree- 
ment was  in  defendant's  possession,  and  that 
notice  was  given  defendant  to  produce  same; 
that  in  the  event  that  said  extension  agree- 
ment could  not  be  established,  or  In  the  event 
that  same  did  n?t  have  the  effect  of  an  ex- 
tension, then  plaintiffs  alleged  a  substantial 
compliance  with  the  terms  of  the  note  or 
contract;  that  said  railroad  was  completed 
and  put  into  operation  within  the  time  con- 
templated by  the  parties  and  stipulated  in  the 
contract;  that  by  reason  of  the  execution  of 
said  note  defendant  was  bound  and  liable  to 
plaintiffs;  that  said  note  was  past  due  and 
unpaid;  that  it  had  been  necessary  to  place 
same  in  the  hands  of  'an  attorney  for  collec- 
tion, etc.;  that  plaintiffs  were  the  legal  own- 
ers and  holders  of  said  note;  and  that  by  rea- 
son of  defendant's  failure  and  refusal  to  pay 
same  plaintiffs  were  damaged. 

Said  petition  contained  further  allegations 
as  follows : 

"(7)  Plaintiffs  allege:  That,  at  the  time  de- 
fendant corporation  executed  the  note  or  con- 
tract herein  sued  on,  said  defendant  was  the 


owner  of  a  large  tract  of  land  situated  In  Dim- 
mit county,  Texas,  which  said  land  was  used 
by  defendant  in  the  furtherance  of  its  corpo- 
rate business,  to  wit  the  raising,  buying,  and 
selling  of  live  stock.  That  at  the  time  said 
note  or  contract  was  executed  there  was  no 
railroad  running  into  Dimmit  county,  and  that 
the  railroad  mentioned  herein,  built  by  Asher 
Richardson  and  known  as  the  Asherton  ft  Gulf, 
was  the  first  railroad  to  enter  said  county.  Said 
railroad  extends  from  Asherton,  in  Dimmit 
county,  to  Artesia  in  La  Salle  county,  Texas, 
a  distance  of  thirty  miles  or  more,  passing  next 
to  defendant's  said  land,  and  affords  a  valuable 
means  of  transportation  to  the  territory  it  cov- 
ers. That  defendant  knew  that  a  railroad  con- 
nection in  this  county  would  be  of  extreme 
value  to  it  in  the  conduct  of  its  business  and 
would  greatly  enhance  the  value  of  its  property 
holdings  and  its  facilities  for  pursuing  its  cor- 
porate purposes,  and  for  this  reason  executed 
the  note  or  contract  In  writing  herein  sued 
upon  in  order  to  Induce  said  Richardson  to  build 
said  road.  Plaintiffs  further  say  that  by  rea- 
son of  the  building  of  said  Asherton  ft  Gulf 
Railroad  and  its  favorable  location  to  the  de- 
fendant's lands,  said  property  of  defendant  has 
doubled  in  value,  and  that  said  increase  in  value 
of  defendant's  lands  is  far  in  excess  of  the 
amount  herein  sued  for. 

"(8)  Plaintiffs  further  say  that  by  reason  of 
the  building  of  said  Asherton  ft  Gulf  Railroad 
and  its  favorable  location  to  defendant's  lands, 
defendant's  corporate  business  has  greatly  in- 
creased ;  that  prior  to  the  building  of  said  rail- 
road there  was  no  modern  means  of  transport- 
ing its  cattle  to  the  large  live  stock  markets, 
and  that  in  order  to  transport  same,  defendant 
was  forced  to  drive  same  across  country  to  the 
nearest  railroad  some  twenty  to  twenty-five 
miles  distant  or  use  divers  other  crude  methods 
of  transporting,  often  resulting  in  a  loss  in 
weight  and  impairing  the  value  of  said  live 
stock.  Plaintiff  alleges  that  the  increased  val- 
ue of  defendant's  business  is  far  in  excess  of  the 
amount  herein  sued  for,  which  said  increased 
value  is  the  direct  result  of  said  Richardson's 
performance  of  the  stipulations  contained  in 
the  note  herein  sued  on;  and  that  the  sum 
agreed  to  be  paid  as  set  out  in  said  note  was 
not  more  than  a  reasonable  expenditure  for  the 
said  benefits  received  and  was  an  ordinary, 
usual  and  customary  expenditure  for  such  a  cor- 
poration, under  such  circumstances,  to  obtain 
such  facilities." 

The  appellee  excepted  to  said  petition, 
first,  <by  a  general  exception,  that  "the  same 
shows  no  cause  of  action  against  it,"  and  by 
special  exceptions,  "because  it  is  shown  by 
the  allegations  therein  that  the  defendant  is 
a  private  corporation,  organized  under  the 
laws  of  the  state  of  Texas,  and  that  the  in- 
strument, herein  sued  upon  Is  not  shown-  to 
have  been  executed  to  evidence  a  debt  creat- 
ed for  money  paid,  labor  done,  or  property 
actually  received,  but  it  is  shown  that  It  was 
executed  for  neither  money  received,  labor 
done,  or  property  actually  received."  The 
court  sustained  both  exceptions  and  dismiss- 
ed the  case. 

As  all  the  Questions  are  raised  in  the  first 
and  sixth  assignments  of  error,  and  said  as- 
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signments  contain  appellants'  position,  we 
group  them  and  set  them  out  for  easy  dis- 
cussion, as  follows: 

"The  court  erred  in  sustaining  defendant's 
general  exception  to  plaintiffs'  second  amended 
original  petition,  because  said  petition  alleged  a 
good  cause  of  action  against  defendant  on  a 
valid  and  binding  contract  in  writing;  said 
contract  being  one  that  defendant  corporation 
Is  not  prohibited  from  entering  into  by  law." 

"The  court  erred  in  sustaining  defendant's 
first  special  exception  to  plaintiffs'  second 
amended  original  petition  and  dismissing  same, 
because  said  petition  alleged  facts  showing  that 
Richardson  had,  in  good  faith,  executed  his  con- 
tract with  defendant  and  that  defendant  had 
received  the  benefits  from  same  at  the  expense 
of  said  Richardson ;  such  facts  being  sufficient 
to  estop  defendant  from  thereafter  pleading  that 
it  was  without  power  to  perform  or  enter  into 
•aid  contract" 

We  also  set  out  appellants'  proposition  un- 
der their  fourth  assignment,  as  follows : 

'-'Revised  Civil  Statutes,  arts.  1164  and  1166, 
providing  that  no  corporation  *  *  *  shall 
create  *  *  •  any  indebtedness  or  employ  its 
means  and  assets  except  for  money  paid,  labor 
done  or  property  actually  received,  being  gener- 
al statutes  and  merely  declaratory  of  the  com- 
mon law,  by  which  corporations  are  restricted 
in  their  powers  to  the  limits  and  fixed  purposes 
of  their  charters,  have  no  more  force  than  the 
common  law;  therefore,  even  if  appellee's  con- 
tract did  violate  said  statutes,  which  is  denied, 
same  would  not  be  such  an  illegality  as  would 
preclude  the  application  of  the  doctrine  of  es- 
toppel." 

The  corporate  business  of  defendant,  as  al- 
leged by  plaintiffs,  was  that  of  only  "the  rais- 
ing, buying  and  selling  of  live  stock."  There 
was  no  railroad  running  Into  Dimmit  county 
when  this  note  was  given.  This  railroad  was 
to  extend  from  Asherton,  in  Dimmit  county, 
to  Artesia,  In  La  Salle  county,  Tex.,  a  dis- 
tance of  30  miles,  next  to  defendant's  land. 
It  is  alleged  that  the  road  is  now  built  and 
defendant's  land  doubled  In  value. 

The  question  for  us  now  to  decide  Is  as  to 
whether  the  contract  was  valid,  within  the 
power  and  scope  of  the  authority  of  the  cor- 
poration to  make,  and  If  It  was  would  the 
plea  of  ultra  vires  defeat  appellants'  recov- 
ery on  account  of  the  benefits  and  improve- 
ments coming  to  its  land  and  property,  and 
for  that  reason  was  estopped  from  setting  up 
the  illegality  of  the  contract 

[1]  Article  1165  of  the  Revised  Statutes 
(Verndn's  Sayles'  1914)  limits  the  power  of 
private  corporations  in  this  state  to— 
"create  any  indebtedness  whatever  except  for 
money  paid,  labor  done,  which  is  reasonably 
worth  at  least  the  sum  at  which  it  was  taken  by 
the  corporation,  or  property  actually  received, 
reasonably  worth  at  least  the  sum  at  which  it 
was  taken  by  the  corporation." 

It  cannot  for  one  minute  be  said  aiding  the 
building  of  a  railroad  by  extending  its  cred- 
it comes  within  the  powers  of  private  cor- 


porations organized  for  farming  and  stock- 
raising,  and  not  railroad  building,  to  partici- 
pate in,  for  that  is  precisely  what  it  was  in- 
tended by  this  contract  to  do.  By  that  note 
It  "created  an  Indebtedness,"  not  "for  money 
paid"  or  for  "labor  done"  for  It  But  It  Is 
insisted  on  account  of  the  Increased  value  re- 
ceived by  it-  due  to  the  construction  of  that 
road  the  benefits  are  so  great  the  defendant 
is  estopped  from  pleading  the  statute  to  de- 
feat the  suit  &nd  the  plea  of  ultra  vires 
should  not  thereby  prevail. 

It  will  be  seen,  when  the  note  was  executed 
and  delivered,  the  defendant  had  built  no 
railroad  In  Dimmit  county,  was  receiving  no 
benefits  at  the  time,  and  Its  construction  and 
operation  was  wholly  prospective  and  contin- 
gent. It  Is  not  like  a  case  where  a  private 
person  may  execute  such  a  contract,  but  It  is 
a  case  of  a  corporation  whose  state  has  wise- 
ly put  limitations  upon  It  to  check  wasteful 
and  extravagant  acts  of  officers  who  might 
otherwise  waste,  the  corporate  property. 
Chief  Justice  Fly,  In  the  case  of  McCaleb  Co. 
v.  Boerne  Elec.  Power  Mfg.  Oo.»  178  S.  W. 
1191,  has  given  a  very  interesting  and  In- 
structive discussion  on  this  question  gener- 
ally.' At  the  time  this  note  was  given  the 
appellee  had  received  no  money  paid  nor  la- 
bor done,  and,  as  Judge  Fly  very  correctly 
said  In  above  case,  which  is  applicable  here: 

"It  was  a  direct  attempt  to  lend  the  credit  of 
one  corporation  chartered  for  specific  purposes 
to  another  chartered  for  other  purposes,  which 
attempt  was  nail  and  void"— citing  authorities. 

The  appellant  admits  such  to  be  the  statu- 
tory law  of  this  state,  of  course,  but  says  It 
Is  but  the  enactment  of  the  common  law. 
Bond  v.  Terrell  Manufacturing  Co.,  82  Tex. 
312,  313,  18  S.  W.  691. 

[2]  It  Is  well-settled  law,  when  a  litigant 
seeks  to  set  up  the  defense  of  equitable  es- 
toppel, against  the  illegal  and  ultra  vires 
acts  of  the  corporation,  It  must  appear  at  the 
time  of  making  the  contract  that  the  corpo- 
ration, In  the  operation  of  its  franchise 
rights  and  powers,  received  the  benefits  In 
the  line  of  Its  necessary  business  and  opera- 
tion. 

[S]  In  this  case  appellee  In  undertaking  to 
Induce  the  building  of  a  railroad  through 
Dimmit  county  to  run  near  his  property  some 
time  In  the  future,  making  an  agreement  to 
extend  its  credit  and  pay  money  for  some- 
thing to  be  done  thereafter.  This,  we  hold, 
when  prohibited  by  our  statute,  as  It  Is,  can- 
not be  done  legally.    . 

[4-6]  Corporations  possess  only  such  pow- 
ers as  are  expressly  granted,  or  such  as  are 
necessary  to  carry  Into  effect  the  powers  ex- 
pressly granted.  10  Cyc.  1096.  With  re- 
spect to  the  doctrine  of  ultra  vires,  a  well- 
grounded  distinction  exists  between  acts 
which  are  beyond  the  power  conferred  by 
statute  upon  the  corporation  In  express 
terms  and  acts  which  are  prohibited  by  the 


Digitized  by 


Google 


Tex.) 


JONES  ▼.  TEXAS  ELECTRIC  RT. 


749 


express  language  of  the  statute  Itself.  If  the 
act  Is  In  express  violation  of  a  statute,  and 
the  corporation  nevertheless  violates  the 
plain  letter  of  the  law,  such  party  so  dealing 
with  the  corporation  must  take  knowledge 
of  the  law  and  the  statutory  powers  and  lim- 
itations placed  upon  the  charter  power,  be- 
cause every  man  is  presumed  to  know  the 
law.    10  Cyc.  114& 

[7]  An  act  of  a  corporation  la  properly 
■aid  to  be  ultra  vires  when  It  Is  beyond  the 
powers  conferred  upon  the  corporation. 
Franco-Texan  Land  Co..  ▼.  McCormic,  85  Tex. 
416,  23  8.  W.  123,  34  Am.  St  Rep.  815.  In 
suits  between  the  corporation  and  strangers 
dealing  with  it,  the  Question  is  whether  the 
act  Is  one  which  the  corporation  Is  not  au- 
thorized to  perform  under  any  circumstances, 
or  one  it  may  perform  for  some  purposes  or 
under  certain  conditions.  In  the  first  ease,  it 
is  strictly  ultra  vires,  because  from  the  law  of 
Its  existence  It  has  no  power  to  perform. 
T  Ruling  Case  Law,  §  678,  and  cases  cited. 

This  is  not  like  those  cases  in  which  there 
Is  no  direct  statute  forbidding  the  act,  where 
benefits  were  received  In  the  course  of  the 
business  of  the  corporation,  but  Its  officer's 
exceeded  the  charter  powers  or  the  by-laws 
of  the  corporation.  The  execution  of  this 
note  was  from  the  very  beginning  prohibited 
by  a  very  plain  statute,  the  corporation  had 
no  'power  to  execute  It, '  and  it  was  and  is 
void,  and  the  trial1  court  committed  no  error 
in  so  holding. 

We  have  carefully  read  and  considered  all 
the  assignments  and  the  briefs  of  counsel, 
and  have  examined  the  authorities  cited  by 
both  parties,  and  find  no  error  in  the  ruling 
of  the  court;  and  the  assignments  are  all 
overruled. 

The  Judgment  is  affirmed. 


JONES  v.  TEXAS  ELECTRIC  RT. 

(No.  8129.) 

(Court  of  .Civil  Appeals  of  Texas.    Dallas.    Feb. 

15,  1919.    Rehearing  Denied  April 

12,  1919.) 

1.  Appeal  and  Ebbob  «=>978(8)— New  Trial 
0-  j  11(1)  —  Misconduct  or  Just  —  Discre- 
tion ox  Court— Review. 

Under  Vernon's  Sayle*'  Ann.  Civ.  St  1914, 
art  2021,  allowance  of  a  new  trial  on  account  of 
misconduct  of  the  jury  is  within  the  discretion 
of  the  trial  court  which  will  not  be  reviewed 
except  for  abuse,  notwithstanding  the  miscon- 
duct of  the  jury  be  proved. 

2.  New  Trial  «=>44(8)— Misconduct  or  Jew 
—Discretion  or  Tain.  Court. 

In  a  railroad  employe's  action  for  personal 
.injuries,  it  was  not  an  abuse  of  discretion  for 
the  court  to  refuse  a  new  trial  to  plaintiff  be- 
cause statements  were  made  in  the  jury  room 


before  a  verdict  was  arrived  at  that  plaintiff's 
witness  had  been  guilty  of  stealing  cotton,  but 
escaped  conviction  because  the  cotton  was  not 
worth  $50,  and  thai;  plaintiff,  several  years  be- 
fore the  trial,  bad  been  convicted  of  ravishing  a 
girl  less  than  15  years  old. 

5.  Appeal  and  Ebbob  <J=»722(1)  —  Assign- 
ments or  Ebbob— Sufficiency. 

In  view  of  Vernon's  Sayles"  Ann.  Civ.  St 
1914,  art  1612,  providing  that  the  assignment* 
on  motion,  for  new  trial  shall  constitute  the  as- 
signments of  error,  an  assignment  of  error  is 
sufficient  where  it  is  a  substantial,  although  not 
a  literal,  copy  of  the  assignment  in  plaintiff's 
motion  for  new  trial 

4.  Witnesses  •s>845(£)— Injuries  to  Sebv- 
ant  —  Evidence  —  Impeachment  or  Wit- 
nesses. 
In  a  railroad  employe's  action  for  personal 
injuries,  it  was  error  to  permit  plaintiff's  wit- 
ness to  be  asked  whether  he  had  been  prosecuted 
for  stealing  cotton. 

6.  Appeal  and  Ebbob  «=>231(3)~ Review- 
Reservation  or  Objections. 

A  bill  of  exceptions  taken  to  the  admission 
of  testimony  mast  show  the  ground  of  objection 
urged  against  admission,  and,  unless  such  obr 
jection  is  so  shown,  the  ruling  of  the  court  will 
not  be  .reviewed. 

6.  Appeal  and  Ebbob  «s>281(3)  —  Reserva- 
tion or  Objections  —  Admission'  or  Evi- 
dence. 

'  Where  testimony  admitted  <  is  wholly  irrele- 
vant and  immaterial  to  way  issue  in  the  case 
and  inadmissible  upon  any  theory,  the  court's 
action  in  admitting  it  will  be  reviewed  notwith- 
standing absence  of  objection  on  a  specific 
ground. 

7.  Appeal  and  Ebbob  «=»1048(6)— Review— 
Curb  or  Error. 

In  a  railroad  employe's  action  for  personal 
injuries,  where  plaintiffs  witness  was  asked  if 
he  had  been  prosecuted  for  stealing  cotton,  that 
ha  answered  he  had,  but  had  been  acquitted, 
did  not  cure  the  error. 

8.  Appeal  and  Ebbob  ®=>801— Assignments 
or  Ebbob  —  Assignments  Not  in  Motion 
fob  New  Trial. 

An  assignment  Of  error  not  found  in  the 
motion  for  a  new  trial  cannot  be  considered. 

9.  Negligence   4=»136<9)  —  Questions   for 
.  Jury— Sufficiency  of  Evidence. 

To  authorise  the  court  to  take  from  the  jury 
the  question  of  actionable  negligence,  the  evi- 
dence must  be  of  such  a  character  that  there  is 
no  room  for  ordinary  minds  to  differ  as  to  the 
conclusion  to  be  drawn  from  it 


Error  from  District  Court,  SOU  County; 
Horton  B.  Porter,  Judge. 

Action  by  P.  J.  Jones'  against  the  Texas 
Electric  Railway.  Judgment  for  defendant 
a  new  trial  was  denied,  and  plaintiff  brings 
error.    Reversed  and  remanded. 


«=>For  other  cssm  ne  aame  toplo  and  KBY-NUM6BR  In  all  Key-Numbered  DlgeeU  and  Inda 
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Templeton,  Beall,  Williams  &  Callaway,  of 
Dallas,  and  J.  J.  Averitte  and  Wear  ft 
Frailer,  all  of  Hlllsboro,  for  appellant 

J.  Webb  Stollenwerck,  of  Hlllsboro,  for  ap- 
pellee. 

TALBOT,  J.  The  plaintiff  In  error,  here- 
inafter- referred  to  as  plaintiff,  sued  the  de- 
fendant In  error,  hereinafter  designated  as 
defendant,  to  recover  damages  on  account  of 
personal  Injuries  alleged  to  have  been  received 
as  the  result  of  the  negligence  of  the  defend- 
ant The  plaintiff  alleged,  In  substance,  that 
he  was  In  the  employ  of  the  defendant  as  a 
section  hand,  with  EL  O.  Gibson  as  foreman; 
that  It  was  necessary  in  the  discharge  of  his 
duties  to  go  from  one  point  of  the  section, 
upon  which  he  was  at  work,  to  another ;  that 
defendant  operated  upon  its  railway  tracks 
a  car  propelled  by  gasoline  to  carry  the  sec- 
tion hands  to  and  from  their  work ;  that  on 
the  18th  day  of  May,  1917,  while  plaintiff  was 
discharging  his  duties,  the  said  Gibson,  while 
acting  within  the  scope  of  his  authority,  or- 
dered plaintiff  to  push  said  car  so  it  would 
Ignite  the  gasoline  and  cause  the  car  to  run, 
and  while  plaintiff  was  doing  as  Instructed, 
or  as  it  was  his  duty  to  do,  and  while  walk- 
ing or  trotting  along  by  the  side  of  said  car 
on  the  rough  ends  of  the  cross-ties,  and  after 
said  car  had  begun  moving  from  the  explo- 
sion of  the  gasoline,  the  foreman,  Gibson,  or- 
dered plaintiff  to  jump  aboard  said  car,  or 
that  plaintiff  did  try  to  jump  aboard  said  car 
as  It  was  his  duty  to  do,  but  before  plaintiff 
could  get  aboard  of  said  car  the  said  Gibson 
(section  foreman)  on  account  of  the  negligent 
manner  he  had  of  operating  and  controlling 
said  car  caused  said  car  to  give  a  sudden  jerk 
forward  and  backward,  and  without  ordinary 
care  toward  this  plaintiff  accelerated  the 
speed  of  said  car  •  while  the  plaintiff  was 
trying  to  board  said  car,  and  while  said  fore- 
man knew  he  was  trying  to  board  it,  or  could 
have  known  It  by  the  use  of  ordinary  dili- 
gence ;  that  the  said  car  had  no  handholds  on 
same,  as  was  essential  to  Its  proper  construc- 
tion for  the  safety  of  those  using  It ;  that  in 
the  absence  of  handholds  plaintiff  took  hold  of 
a  smooth  plank  of  said  car,  and  while  engaged 
In  pushing  the  car,  and  while  holding  to  said 
plank,  all  of  which  the  foreman  knew  or 
could  have  known  by  the  use  of  ordinary  dil- 
igence, the  said  foreman  caused  the  car  to 
jerk  so  violently  that  It  caused  him  to  lose 
his  hold  and  to  lose  his  balance  and  to  stum- 
ble and  fall,  or  to  be  thrown,  In  front  of  the 
car  across  the  track ;  that  as  a  result  of  be- 
ing thus  thrown  across  the  track  the  car 
passed  over  his  right  leg,  foot  and  ankle  so 
bruising,  crushing  and  lacerating  them  that 
the  Injury  thereto  will  be  permanent  Plain- 
tiff further  alleged.  In  substance,  that  the 
foreman  operating  the  car  discovered  plain- 
tiff's perilous  position  after  he  had  fallen,  or 
was  thrown  across  the  track.,  and  failed  to  ex- 
ercise the  degree  of  care  required  of  him  by 


law  to  stop  the  car  and  avoid  injuring  him, 
but  on  the  contrary,  did  not  stop,  or  attempt 
to  stop,  the  car  until  it  had  run  over  his  leg, 
foot  and  ankle,  The  defendant  answered  by  a 
general  denial,  pleas  of  contributory  negli- 
gence and  assumed  risk.  The  case  was  tried 
before  a  jury,  and  the  trial  resulted  in  a  ver- 
dict and  judgment  In  favor  of  the  defendant 
The  plaintiff  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  prosecuted  this 
writ  of  error. 
The  first  assignment  of  error  Is  as  follows: 

"Because  the  verdict  of  the  jury  is  not  sup- 
ported by  the  evidence  in  this  ease,  and  was 
rendered  against  plaintiff  in  error  for  the  rea- 
son that  the  jury  considered  testimony,  when 
they  were  in  the  jury  room  and  before  they  ar- 
rived at  a  verdict  that  was  material  and  not  a 
part  of  the  testimony  that  was  introduced  in 
the  case,  but  was  extraneous  matter  that  the 
jurors  volunteered  before  they  arrived  at  a  ver- 
dict *nd  after  the  court  had  read  his  charge  to 
the  jury,  and  after  argument  had  been  made 
by  counsel." 

Plaintiff  contends  that  the  statements  made 
in  the  jury  room,  and  to  which  the  assign- 
ment of  error  relates,  are  to  the  effect  that 
Bob  Rowland,,  a  witness  introduced  by  the 
plaintiff,  was  guilty  of  stealing  cotton,  and 
that  the  only  reason  he  was  not  convicted  up- 
on trial  therefor  was  because  the  cotton  was 
not  worth  $50,  and  that  plaintiff  several  years 
prior  to  the  trial  of  this  case  was  convicted 
of.  ravishing  a  girl  under  15  years  of  age. 
This  matter  was  presented  to  the  trial  court 
In  plaintiff's  motion  for  a  new  trial,  and  Cull 
investigation  of  it  made.  All  of  the  jurors 
who  served  in  the  trial  of  the  case  were  ex- 
amined, and  the  effect  of  each  one's  testimony 
is  that  while  some  such  statements  as  those 
charged  by  plaintiff  were  made  in  the  jury 
room,  they  were  not  considered  by  him,  and 
did  not  Influence  hfm  In  arriving  at  a  verdict 
Each  juror  testified  that  he  was  unable  to 
say  whether  the  statements  referred  to  were 
made  before  or  after  the  verdict  rendered 
was  agreed  upon.  Some  of  them  stated  pos- 
itively on  direct  examination  that  they  were 
made  after  the  jury  had  arrived  at  the  con- 
clusion that  the  evidence  failed  to  show  that 
plaintiff's  Injuries  were  the  result  of  negli- 
gence on  the  part  of  the  defendant  and  that 
their  verdict  should  be  for  defendant  hut 
upon  cross-examination  each  said,  in  effect 
that  he  could  not  be  certain  that  It  was  after 
the  verdict  had  been  reached  and  net  before. 
On  the  other  hand,  some  of  the  jurors  said 
that  in  their  judgment  or  according  to  their 
best  recollection  the  statements  were  made 
before  the  verdict  was  agreed  upon,  but  that 
they  could  not  be  positive  as  to  that 
'  [1]  it  -cannot  be  denied  that  if  the  state- 
ments in  question  were  made  before  the  jury. 
arrived  at  their  verdict  they  were  highly  cal- 
culated to  Injure  the  rights  of  the  plaintiff, 
and  a  new  tJrj^U.  should  have  been  awarded 
him.    Indeed,  it  would  be  difficult  to  conceive 
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of  anything  that  could  have  been  said  In  the 
Jury  room  before  a-  verdict  was  reached  that 
would  have  been  more  damaging  or  prejudi- 
cial to  the  rights  of-  the  plaintiff.  But  under 
article  2021  Vernon's.  Sayles'  Civil  Statutes 
and  the  decisions  of  our  Snpreme  Court  con- 
struing that  article,  it  is  too  well  established 
for  argument  that,  even  though  the  alleged 
misconduct  of  the  Jury  be  proven,  or  the  tes- 
timony received,  or  the  communication  made 
be  material,  the  granting  of  a  motion  for  a 
new  trial  on  account  thereof  Is  a  matter  with- 
in the  discretion  of  the  trial  eourt,  and  that 
in  case  such  motion  is  overruled,  an  appellate 
eourt  is  net  authorised  to  disturb  the  court's 
ruling,  unless  it  clearly  appears  that  there 
has  been  an  abuse  of  such  discretion. 

[2]  A  review  at  this  time  of  the  eases  In 
which  the  rule  stated  has  been  announced 
would  serve  no  useful  purpose,  and  for  that 
reason  a  discussion  of  them  wffl  be  pretermit- 
ted. It  is*  sufficient  to  say  they  are  binding 
upon  this  court  whether  we  do  or  do  not,  in 
view  of  the  facts  in  some  of  them,  agree  that 
the  proper  conclusion  was  reached.  No 
matter  what  our  action  might  have  been  upon 
the  plaintiff's  motion  for  a  new  trial  in  this 
case,  based  upon  the  objectionable  statements 
-  and  communications  made  after  the  Jury  re- 
tired to  consider  their  verdict  we  are  not 
prepared  to  say  that  it  is  manifest  or  dear 
from  the  evidence  that  the  trial  court  abused 
its  discretion  in  the  matter. 

W  The  second  assignment  of  error  in  the 
brief  complains  of  the  admission  of  testi- 
mony. A  consideration  of  this  assignment  of 
error  is  objected  to  on  the  ground  that  it  is 
not  a  copy  of  the  assignment  contained  in 
plaintiffs  motion  for  a  new  trial.  The  ob- 
jection is  not,  we  believe,  well  taken,  and  will 
be  overruled.  The  assignment  in  the  brief 
is  not  a  literal  copy  of  the  one  It  purports  to 
be,  but  we  think  it  is  a  substantial  copy 
thereof.  It  Is  sufficient  to  direct  the  atten- 
tion of  the  court  to  the  error  complained  of. 
Aricle  1912,  Vernon's  Sayles'  Civil  Statutes. 
The  bill  of  exception  reserved  to  the  ruling 
complained  of  shows  the  following:  Plain- 
tiff Introduced  the  witness  Bob  Rowland,  and 
on  cross-examination  by  the  defendant's  coun- 
sel he  was  asked  this  question:  "Ton  have 
been  convicted  in  this  court,  haven t  you,  for 
stealing?"  Plaintiff  objected  to  the  question 
"because  he  is  not  guilty  of  anything  until  he 
is  convicted."  The  court  sustained  the  ob- 
jection, and  the  defendant  excepted  on  the 
ground  that  the  answer,  which  it  expected 
the  witness  to  make  to  the  question,  was  ad- 
missible for  the  purpose  of  affecting  his  cred- 
ibility. Thereupon  the  court  announced  that 
he  would  allow  the  question  for  that  purpose, 
to  which  ruling  the  plaintiff  excepted.  With- 
out an  answer  to  that  question,  however,  the 
defendant's  counsel  propounded  to  the  witness 
the  following  question :  "You  have  been  pros- 
ecuted In  this  court  for  stealing  cotton?"  To 
which  the  witness  replied:     "I  have  been 


tried  in  this  court  for  stealing  cotton,  but 
came  dear."  Immediately  following  this  an- 
swer of  the  witness  the  bill  of  exceptions 
reads  Urns: 

To  which  question  of  the  court  in  admitting 
said  testimony  that  the  witness  had  been  charg- 
ed in  this  court  with  stealing  cotton  plaintiff 
then  and  there  excepted,  and  here  now*  in  open 
court  tenders  this  his  hill  of  exception,  in  writ- 
ing, and  prays  that  the  same  may  be  examined, 
signed,  and  approved  by  the  court,  and  ordered 
Sled  as  a  part  of  the  record  in  this  case." 

[4]  The  assignment  of  error  should  be  sus- 
tained. It  is  well  settled  by  decisions  of  thte' 
state  that  it  is  error  to  permit  a  witness  to 
be  asked,  and  to  require '  him  to  answer, 
whether  or  not  he  has  been  indicted  or  pros- 
ecuted for  a  crime.  Boon  v.  Weathered's' 
Adm'r,  23  Tex.  675;  Railway  Co.  v.  Johnson, 
88  Tex.  628, 19  S.  W.  151 ;  Freedman  v.  Bon- 
ner, 40  S.  W.  47 ;  Railway  Co.  v.  Norris;  41  a 
W.  708;  Kruger  v.  Spachek,  22  Tex.  Civ.  App. 
307,  54  B.  W.  295;  Crawlelgh  v.  Railway  Co., 
28  Tex.  Civ.  App.  260,  67  S.  W.  140.  In  the 
case  of  Carroll  v.  State,  82  Tex.  Or.  R.  431, 
24  &  W.  100,  40  Am.  St  Rep.  786,  the  Court 
of  Criminal  Appeals  of  this  state  held  that, 
for  the  purpose  of  impeaching  «  witness,  he 
can  be  required  to  testify  that  he  is  under  in- 
dictment for  embezzlement ;  and  a  like  de^ 
dsion  was  rendered  by  the  Court  of  Civil  Ap- 
peals for  the  Second  District,  in  the  case  of 
Texas  A  Pacific  Coal  Co.  v.  Lawson,  10  Tex. 
Civ;  App.  491,  31  S.  W.  843.  This  court,  in 
the  case  of  Hills  v.  Dons,  87  S.  W.  638,  re- 
fused to  follow  the  last-named  cases,  for  the 
reason,  as  announced  in  the  opinion,  that  our 
Supreme  Court  had  refused  to  subscribe  to 
the  doctrine  therein  announced.  The  general 
rule  upon  the  subject  is  that  the  credit  of  a 
witness  can  be  Impeached  by  general  evidence 
only,  and  not  by  evidence  as  to  particular 
facts.  Boon  v.  Weathered's  Adm'r,  supra, 
and  authorities  therein  cited.  The  reason 
given  for  the  rule,  which  is  sound,  Is  "that 
a  man  may  be  supposed  ready  at  all  times 
to  defend  his  general  reputation  but  not  to 
answer  accusations  which  relate  to  particular 
facts,"  and  for  the  additional  reason  "that 
a  court  cannot  turn  aside  from  the  main  in- 
quiry to  try  collateral  issues." 

[C]  The  authorities  dted  in  support  of  the 
general  ,rule  announced  includes  cases  in 
which  the  witness  was  asked  whether  or  not 
he  had  been  indicted  for  embezzlement,  or 
perjury,  or  theft,  or  burglary,  and  in  each  It 
was  held  that  the  witness  could  not  be  im- 
peached in  that  way.  The  rule  is  so  thorough- 
ly: established  by  decisions  of  this  state  that 
further  pursuit  of  the  subject  in  this  opinion 
would  be  a  waste  of  time.  But  the  defendant 
insists,  in  effect,  that  since  the  bill  of  excep- 
tions taken  to  the  action  of  the  court  In  per- 
mitting the  question  "too  have  been  prose- 
cuted in  this  court  for  stealing  cotton?"  falls 
to  show  that  any  objection  whatever  was  in- 
terposed to  the  question,  upon  the  ground 
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that  the  same  was  Improper  and  the  answer 
inadmissible  for  the  purpose  of  Impeaching 
the  witness,  this  court  should  hold  that  such 
objection  was  waived  and  that  a  reversal  ef 
the  case  cannot  be  predicated  upon  the  admis- 
sion of  the  testimony;  and,  further,  that 
since  the  witness  answered  that  he  had  been 
acquitted  of  the  charge  no  injury  is  shown. 
The  bill  of  exceptions  does  not  show  that 
any  special  objection  was  made  to  the  ques- 
tion, and  it  is  unquestionably  the  general 
rule  in  this  state  that  a  bill  of  exceptions 
taken  to  the  admission  of  testimony  must 
show  the  ground  of  objection  urged  against 
its  admission,  and  that  unless  such  objection 
Is  so  shown  the  ruling  of  the  court  will  not 
be  reviewed. 

[6]  .out  we  understand  there  is  an  exception 
to  this  general  rule,  which  is  that  where  the 
testimony  admitted  is  wholly  Irrelevant  and 
immaterial  to  any  Issue  in  the  case  and  In- 
admissible upon  any  theory  the  court's  ac- 
tion will  be  reviewed.  The  bill  of  exceptions 
is  very  Imperfect,  but  it  does  point  out  the 
testimony  Introduced,  and  that  the  plaintiff 
objected  to  Its  admission.  There  Is  no  theory 
whatever  upon  which  the  testimony  was  ad- 
missible. It  was  inadmissible  for  any  purpose, 
and  a  general  objection  to  Its  admissibility 
without  specifying. any  particular  ground  of 
objection  is  sufficient,  we  think,  to  require  a 
review ,  of  the  court's  action  in  allowing  it. 
Indeed,  the  mere  asking,  the  question  was 
calculated  to  injuriously  affect  the  rights  of 
the  plaintiff.  ,  In  Railway  Co.  v.  Norris, 
supra,  it  was  held  that  the  trial  court  erred 
in  allowing  the  plaintiff  therein.  In  cross- 
examining  a  witness,  to  prove  that  the  witness 
had  been  acquitted  of  the  charge  of  carrying 
a  pistol  on  the  ground  that  he  did  not  know 
it  was  wrong  to  do  so.  In  Waller  v.  Leonard, 
89  Tex.  607,  35  S.  W.  1045,  it  is  held,  In  ef- 
fect, that  a  general  objection  to  the  question 
propounded  is  good  if  the  question  Is  not 
calculated  to  elicit  competent  and  material 
testimony.  In  the  present  instance  the  ques- 
tion was  not  only  not  calculated  to  elicit  com- 
petent and  material  testimony,  but  could  elic- 
it only  Incompetent  and  immaterial  testi- 
mony. 

[7]  Should  the  contentions  oif  the  defend- 
ant that,  as  the  witness  answered  that  he  had 
been  acquitted  of  the  charge  of  stealing  cot- 
ton, no  injury  resulted  to  plaintiff  by  the  ad- 
mission of  the  testimony  be  upheld?  We 
think  not.  Bob  Rowland,  to  whom  the  ob- 
jectionable question  was  put,  was  an  employ^ 
on  the  car  In  question  with  the  plaintiff  at 
the  time  the  accident  occurred,  and  was  an  im- 
portant witness  for  him,  The  purpose  of  the 
question  was  to  Impeach  the  credibility  of  the 
witness,  and,  Notwithstanding  his  answer 
thereto  was,  "I  have  been  tried  in  this  court 


for  stealing  cotton  but  came  clear,"  the  infer- 
ence, aside  from  the  presumption  that  might 
otherwise  obtain,  Is  warranted  from  the  rec- 
ord before  us  that  the  persons  who  tried  his 
case,  or  some  of  them,  did  not  believe  him 
innocent,  and  probably  discarded  his  testi- 
mony. It  is  practically  undisputed,  as  shown 
In  our  discussion  of  the  first  assignment  of 
error,  that  the  fact  that  the  witness  had 
been  prosecuted  for  stealing  cotton  was  dis- 
cussed in  the  jury  room,  and  the  statement 
made  by  one  of  the  jurors  that  the  reason 
the  witness  was  not  convicted  of  the  charge  of 
stealing  cotton  was  because  the  cotton  was 
not  worth  $50.  This  Implied  and  conveyed  to 
the  Jurors  who  heard  the  statement  the 
idea  that  the  witness  was  guilty  of  theft,  al- 
though he  escaped  punishment,  and  indicates 
that  the  testimony  required  of  him  and  to  the 
admission  of  which  plaintiff  objected,  had  the 
effect  It  was  intended  to  have,  and  was  there- 
fore decidedly  harmful  to  the  plaintiff. 

[I]  The  third  assignment  of  error  is  not 
found  in  the  motion  for  a  new  trial,  and  can- 
not be  considered.  Where  the  appellant  or 
plaintiff  in  error  files  a  motion  for  a  new 
trial  in  the  court  below,  the  errors  assigned 
In  such  motion  constitute  his  assignments  at 
error  In  this  court,  and  he  is  confined  to  the 
grounds  of  error  set  up  in  the  motion,  except 
when  the  error  complaitfed  of  is  "apparent  on 
the  face  of  the  record.''  Zmek  v.  Dryer,  174 
S.  W.  659.    . 

.  [9]  The  defendant  has  filed  a  cross-assign- 
ment of  error  In  which  he  asserts  that  the 
trial  court  erred  in  refusing  to  give  a  spe- 
cial charge  requested  by  him,  directing  the 
jury  to  return  a  verdict  In  his  favor.  It  is 
said  that  the  court  erred  in  refusing  to  give 
this  charge  because  the  evidence  failed  to 
show  that  the, defendant  was  guilty  of  any 
negligence  which  proximately  resulted  in  the 
accident  and  plaintiff's  injury.  This  assign- 
ment must  be  overruled.  We  would  not  be 
warranted  to  hold  that  the  evidence  conclur 
sively  established  that  defendant  was  not 
guilty  of  actionable  negligence.  "To  author- 
ize the  court  to  take  the  question  from  the 
jury  the  evidence  must  be  of  such  a  charac- 
ter that  there  Is  no  room  for  ordinary  minds 
to  differ. as  to  the  conclusion  to  be  drawn 
from  it"  In  our  judgment  the  evidence  In 
this  case  relating  to  the  question  of  negli- 
gence on  the  part  of  the  defendant  was  not 
of  such  a  character.  We,  of  course,  express 
no  opinion  as  to  the  weight  of  the  evidence, 
but  simply  hold  that  it  was  sufficient  to  take 
the  case,  to  the  jury  for  their  determination 
of  the  question  of  negligence. 

For. the  error  Indicated,  the  Judgment  of 
the  district  court  ls;  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 
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CONNBB  T.  SCHNELL  &  WEAVES. 
(No.   1600.) 

(Court  of  Civil  Appeals  of  Texas.    Amarlllo. 
March  28,  1919.) 

Saxes  «=>279— Warranty. 

A  guaranty  that  an  automobile  will  give 
good  service  implies  that  it  is  to  be  handled  and 
driven  as  automobiles  ordinarily  are,  and  given 
the  care  and  supplied  with  oil,  gasoline,  etc., 
such  as  are  proper  to  the  use  and  running  of 
such  character  of  machinery. 

Appeal  from  District  Court,  Wichita  Coun- 
ty;   Edgar  Scarry,  Judge: 

Suit  by  C.  R.  Conner  against  Scbnell  As 
Weaver.  Judgment  for  defendants,  and  the 
plaintiff  appeals.    Affirmed. 

Carrigan,  Britain  &  Morgan  and  Bert  King, 
all  of  Wichita  Falls,  for  appellant. 

Weeks,  Weeks  *  Francis,  of  Wichita  Falls, 
for  appellee. 

BOYCE,  J.  This  suit  was  brought  by  ap- 
pellant to  recover  the  price  paid  for  an  auto- 
mobile bought  of  appellees  on  allegations  of 
a  breach  of  warranty  made  on  the  sale  of 
said  automobile,  to  the  effect  that  it  was  a 
good  automobile  and  would  give  good  service. 
The  defendants  pleaded  that  the  automobile 
was  as  represented,  and  .guaranteed  that  if 
it  failed  to  give  the  service  such  failure  was 
the  result  of  lack  of  proper  care  and  atten- 
tion in  the  driving  thereof.  The  Jury  found 
that  the  automobile  was  sold  under  repre- 
sentation and  guaranty  that  it  "was  a  first- 
class  automobile  and  would  give  excellent 
service  and  do  good  work,"  and  that 
the  automobile  did  not  give  good  serv- 
ice, but  they  further  found  that  the  automo- 
bile was  a  good  "serviceable  car  for  the  pur- 
poses for  .which  plaintiff,  purchased  same," 
and  that  its  failure  to  give  service  in  the 
bands  of  the  plaintiff  was  not  due  to  any 
defect  in  construction  or  material,  but  was 
the  "fault  of  the  plaintiff,  owing  to  the  man- 
ner In  which  he  handled  and  operated  the 
same."  The  Jury  also  found  that  plaintiff  ran 
the  automobile  without  oil,  and  thereby  In- 
jured said  car  "In  its  running  and  service." 

Appellant  contends  that  under  such  find- 
ings he  was  entitled  to  a  judgment.  Certain- 
ly the  guaranty  that  the  automobile  would 
give  good  service  would  imply  that  it  was 
to  be  handled  and  driven  as  automobiles 
ordinarily  are  and  given  the  care  and  supplied 
with  oily  gasoline,  etc.,  such  as  are  proper  to 
the  use  and  running  of  such  character  of  ma- 
chinery. The  other  assignments  present  the 
same  question  in  different  form.  The  jury 
found  against  the  plaintiff  on  the  only  issue 
of  fact  in  the  case,  that  is,  whether  the  trou- 
ble plaintiff  had  with  the  automobile  was  due 
to  defects  in  it  or  to  the  fault  of  the  plain- 


tiff.   This  issue  was  made  by  the  pleadings 
and  the  evidence,  and  we  see  no  reason  to 
disturb  the  finding  of  the  jury  or  the  judg- 
ment rendered  thereon. 
Affirmed. 


CHOICE  et  al.  v.  CITY  OF  DALLAS. 
(No.  1487.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

March  6,  1919.    Rehearing  Denied 

April  9, 1919.) 

1.  Municipal  Corporations  $=57— Inciden- 
tal Powebs— Doubt. 

A  municipal  corporation  possesses  powers 
necessarily  or  fairly  implied  in  or  incident  to 
powers  expressly  granted' and  powers  essential 
to  accomplishment  of  declared  purposes  of  cor- 
poration, not  simply  convenient,  but  indispensa- 
ble, and  any  reasonable  doubt  as  to  existence  of 
power  is  resolved  by  courts  against  corporation! 

2.  Municipal  Cobpobations  «=<503— Chab- 
'  tib    Powebs  —  Reward    fob    Arrests  — 

"Means  of  Protection  Against  'Fibe." 
Charter  of  city  of  Dallas,  by  article  2,  {  1,  . 
subd.  2,  authorising  city  to  make  ordinances 
necessary  to  protect  life  and  property,  and  by 
section  4,  «ubd.  1,  empowering  it  to  provide 
means  for  protection  against  fires,  etc.,  implied- 
ly authorized  an  ordinance  passed  to  obtain  a 
lower  insurance  rate,  offering  a  reward  for  ar- 
rest for  and  conviction  of  arson  as  a  "means  of 
protection  against  fire"  (citing  Words  and 
Phrases,  First  Series,  vol.  5,  p.  4454;  Second 
Series,  vol.  8,  p.  853). 

8.  Rewabds  «$=>8— Arrest  and  Conviction— 
Information. 
Under  an  ordinance  offering  a  reward  for 
"arrest  and  conviction"  for  arson,  the  offer  is  . 
complied  with  when  one  acting  thereunder  se- 
cures and  furnishes  information  necessary  to 
and  which  results  in  arrest  and  conviction  by 
the  properly  constituted  authorities. 

4.  Rewards  «=>7— Knowledge  of  Offer. 

The  recovery  of  rewards  offered  by  individu- 
als is  governed  by  the  law  of  contract,  and,  be- 
fore recovery  can  be  had,  it  must  appear  that  y 
party  claiming  reward  knew  and  acted  upon  the 
offer  when  services  for  rendition  of  which  the 
reward  is  claimed  were  rendered. 

5.  Rewards    <S=*7— Ordinance— Knowledge 
of  Offer. 

A  general  reward  offered  by  an  ordinance 
for  the  arrest  and  conviction  for  arson  is  some- 
what in  the  nature  of  a  bounty,  and  it  ia  not 
necessary  for  one  claiming  the  reward  to  have 
knowledge  of  the  existence  of  the  offer  of  reward 
at  the  time  of  his  action  to  secure  an  arrest  and 
conviction. 

6.  Municipal  Cobpobations  «$=>120— "Ordi- 
nance"—Operation  as  "Law." 

An  ordinance  is  not  a  "law"  in  one  sense  of 
the  word,  but  is  a  local  law  emanating  from 
legislative  authority  and  operative  within  its 
sphere  as  effectively  as  general  law  of  the  sover- 
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eignty   (citing   Words   and  Phrases,  vol.   6,   p. 
8024;   Second  Series,  vol  3,  p.  77). 

[Eld.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Law; 
Ordinance.] 

7.  Estoppel  «=62(4)— Municipal  Cobpoba- 
tions— Ordinance— Ofkebino  Reward. 
A  city,  even  if  having  no  power  to  pass  an 
ordinance  offering  a  reward  for  an  arrest  and 
conviction  for  arson,  would  not  be  estopped 
from  asserting  its  invalidity  because  ordinance 
had  enabled  it  to  secure  a  reduction  in  the  rate 
of  insurance  applicable  to  the  city  and  had  In- 
duced plaintiff  to  act  in  pursuance  of  ordinance. 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Kenneth  Foree,  Judge. 

Action  by  Mrs.  M.  P.  Choice  against  the 
City  of  Qallas  and  A.  E.  Flrmln  and  wife, 
with  cross-bill  by  defendant  Flrmln  and 
wife.  General  and  special  exceptions  urged 
by  defendant  City  to  plaintiff's  petition  and 
to  the  cross-bill  sustained,  and  plaintiff  and 
Flrmln  and  wife  appeal.  Reversed  and  re- 
manded. 

Martin  I*  Cooley,  of  Tulsa,  Okl.,  Goggans 
&  Smedley  and  Allen  &  Allen,  all  of  Dallas, 
'  and  A.  E.  Flrmln,  of  Eastland,  for  appel- 
lants. 

A.  S.  Hardwlcke,  Edward  P.  Dougherty, 
and  Edward  M.  Browder,  all  of  Dallas,  for 
appellee. 

BOYCB,  J.  This  suit  was  brought  by 
appellant  Mrs.  M.  B,  Choice  against  the 
City  of  Dallas  to  recover  a  reward  offered 
by  the  city  "for  the  arrest  and  conviction 
of  any  one  guilty  of  arson  within  the  cor- 
porate limits  of  the  city  of  Dallas."  A.  B. 
Flrmln  and  wife,  Mrs.  Nellie  Firman,  were 
made  defendants  on  allegations  that  they 
were  claiming  the  reward.  These  parties 
appeared,  and  by  cross-bill  sought  to  re- 
cover the  reward.  The  court  sustained  gen- 
eral and  special  exceptions  urged  by  the  city 
to  the  plaintiffs  petition  and  the  cross-bill 
of  Mrs.  Flrmln,  and  this  appeal  complains 
of  this  action. 

Plaintiff  alleged  In  her  petition  that  on 
January  27,  1917,  her  residence  In  the  city 
of  Dallas  was  destroyed  by  Are  set  by  one 
Mary  Wright,  who  was  by  such  act  guilty 
of  arson;  that  the  plaintiff  secured  and 
furnished  Information  and  testimony  that 
led  to  the  arrest  and  conviction  of  the  said 
Mary  Wright  of  said  crime;  that  at  such 
time  there  was  in  force  In  the  city  of  Dal- 
las an  ordinance,  duly  and  legally  passed 
at  a  time  long  prior  to  the  occurrence  of 
the  fire,  as  follows:  I 

"Anon  Reward." 

"Whereas,  under  provisions  of  law,  the  state 
fire  insurance  commission  has  provided  that, 
where  any  city  or  town  maintains  a  standing 


reward  of  a  sum  equal  to  $1.00  for  each  one  hun- 
dred of  population  for  the  arrest  and  conviction 
of  any  one  guilty  of  arson,  in  that  event  the 
insurance  key  rate  of  such  city  or  town  is  en- 
titled to  credit  of  2% ;   and 

"Whereas,  the  crime  of  argon  results  in  loss  of 
property,  causes  an  increase  in  insurance  premi- 
ums, and  frequently  results  in  the  loss  of  life. 
and  is  one  of  the  most  serious  crimes  against 
society;  and 

"Whereas,  the  city  of  Dallas  has  now  a  popu- 
lation of  130,000;  and 

"Whereas,  the  people  of  Dallas,  through  their 
city  government,  are  preparing  to  apply  to  the 
state  insurance  commission  for  a  substantial 
reduction  in  our  insurance  key  rate: 

"Now,  therefore,  be  it  resolved  by  the  board 
of  commissioners  that  the  city  of  Dallas  hereby 
offers  a  standing  reward  in  the  sum  of  $1,300.00 
for  the  arrest  and  conviction  of  any  one  guilty 
of  arson  within  the  corporate  limits  Of  the  city 
of  Dallas,  said  reward,  however,  not  to  apply 
to  the  fire  marshal,  aor  any  other  officer,  city, 
county  or  state,  who  makes  such  arrest  in  the 
discharge  of  his  official  duties. 

"Be  it  further  resolved  that  the  city  fire  mar- 
shal be,  and  that  he  is  hereby  directed  to  have 
prepared  and  to  post  placards  in  all  public 
buildings  in  the  city,  showing  that  such  reward 
has  been  offered  as  above  described." 

It  is  further  alleged  that  notices  of  such 
reward  were  posted  in  accordance  with  the 
terms  of  such  ordinance,  and  that  by  the 
passage  thereof  the  city  did  secure  the  re- 
duction in  the  key  rate  of  insurance  for  said 
city,  as  referred  to  in  the  ordinance;  that 
the  plaintiff,  with  knowledge  of,  and  acting 
under,  said  ordinance,  secured  and  furnished 
such  information  as  caused  the  arrest  and 
conviction  of  said  Mary  Wright  Mrs.  Flr- 
mln, joined  by  her  husband,  alleged  in  her 
cross-petition  that  she,  and  not  the  plaintiff, 
discovered  the  facts  and  furnished  the  in- 
formation which  caused  the  arrest  and  con- 
viction of  the  said  Mary  Wright,  and  that 
she  was  entitled  to  the  reward.  This  cross- 
petition  contained  no  allegations  that  the 
cross-petitioner  had  any  knowledge  of  the 
offer  of  reward  or  acted  thereunder.  The 
demurrers  to  these  pleadings  of  the  plaintiff 
and  cross-petitioner  were  sustained  on  three 
grounds:  (1)  That  the  ordinance  offering 
said  reward  was  void  as  not  being  within 
the  powers  conferred  upon  the  city  by  its 
charter;  (2)  that  it  did  not  appear  that  ei- 
ther of  said  claimants  actually  arrested  the 
said  Mary  Wright;  (3)  that  It  did  not  ap- 
pear from  the  cross-petition  of  Mrs.  Flrmln 
that  she  had  knowledge  of  the  offer  of  re- 
ward and  was  induced  to  act  by  reason 
thereof.  We  will  consider  these  In*  the  or- 
der stated.  ' 

[1,1]  The  charter  of  the  city  of  Dallas, 
which  was  by  its  terms  made  a  public  act, 
contains  the  following  provisions  that  may 
have  some  bearing  on  the  decision  of  the 
first  question  suggested.    It  was  provided  by 
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the  terms  of  subdivision  2  of  section  1,  en- 
titled "General  Powers,"  under  article  2, 
entitled  "Powers  of  the  City,"  that  the  city 
of  Dallas  should  hare  power  to  enact  and 
enforce  ordinances  necessary  to  protect  the 
health,  life,  and  property  of  the  city  and  Its 
Inhabitants,  and  "that  the  specification  of 
particular  powers  herein  authorized  shall 
never  be  construed  as  a  limitation  Upon  the 
general  powers  herein  granted."  Section  4, 
entitled  "Fires,"  of  said  article  2,  provided 
,that  the  city  should  have  power  "to  provide 
means  for  the  protection  against  and  the 
extinguishment  of  fires  and  shall  provide  for 
the  regulation,  maintenance  and  support  of 
the  fire  department,"  etc.  The  words  just 
quoted  were  contained  In  the  first  subdivi- 
sion of  said  section  4,  and  are  followed  by 
many  specific  provisions,  both  In  said  sub- 
division and  in  other  subdivisions,  there  be- 
ing eight  of  such  subdivisions  by  which  ap- 
thorlty  was  granted  to  make  provisions  for 
equipment  for  extinguishing  fires,  and  to  es- 
tablish rules  and  regulations  for  preventing 
fires,  and  lessening  the  danger  thereof.  Tbe 
final  clause  of  this  article  occurring  in  sub- 
division 8  thereof  reads: 

"And  generally  the  board  of  commissioners 
shall  have  power  to  establish  such  regulations 
for  the  prevention  and  'extinguishment  of  fires 
as  it  may  deem  expedient" 

There  is  no  express  reference  anywhere 
In  the  charter  to  the  subject  of  rewards  for 
the  conviction  of  incendiaries.  So  that,  In 
order  to  support  the  ordinance  In  question, 
it  Is  necessary  to  hold  that  it  is  authorised 
by  one  or  both  of  the  general  provisions  re- 
ferred to.  The  rule  for  determining  wheth- 
er a  municipal  corporation  Is  acting  within 
its  power  In  any  particular  transaction,  as 
announced  in  Dillon  on  Municipal  Corpora- 
tions, |  237,  has  been  so  often  approved  by 
the  decisions  of  our  courts  that  -It  is  only 
necessary  to  state  It  without  further  com- 
ment: 

"It  is  a  general  and  undisputed  proposition  of 
law  that  a  municipal  corporation  possesses  and 
can  exercise  the  following  powers  and  no  others: 
First,  those  granted  in  express  words;  second, 
those  necessarily  or  fairly  implied  in  or  incident 
to  the  powers  expressly,  granted ;  third,  those 
essential  to  the  accomplishment  of  the  declared 
objects  and  purposes  of  the  corporation,  not 
simply  convenient,  but  indispensable.  Any  fair, 
reasonable,  substantial  donbt  concerning  tbe  ex- 
istence of  power  is  resolved  by  the  courts 
against  the  corporation  and  the  power  is  de- 
nied." 

This  statement  Is  quoted  in  the  following 
decisions  of  this  state:  Williams  v.  David- 
son, 48  Tex.  pp.  88,  84 ;  City  of  Brenham  v. 
Brenham  Water  Co.,  «t  Tex.  642,  4  8.  W. 
149;  Tharp  v.  Blrfke,  171  S.  W.  648;  City  of 
Brenham  v.  Holle  ft  Seelhorst,  163  S.  W. 
846. 

Tbe  power  exercised  in  the  enactment  of 


the  ordinance .  we  are  considering  Is  not 
granted  by 'express  words.  Is  it  fairly  or 
necessarily  Implied  In  or  incident  to  the  gen- 
eral powers  expressly  granted  to  which  we 
have  referred?  We  think  It  fairly  appears 
from  the  recitation  In  the  ordinance  itself 
and  the  action  of  the  Insurance  authorities 
In  reducing  the  Insurance  rates  in  cities 
where  a  standing  reward  la  offered  for  the 
arrest  and  conviction  of  incendiaries  that 
it  Is  recognized  that  the  offer  and  publicity 
thereof,  of  such  a  reward,  tends  to  lessen 
fires  in  a  city.  It  is  a  commonly  accepted 
fact  that  laws  against  crime  are  preventa- 
tive as  well  as  punitory,  and  that  the  preva- 
lence of  a  particular  class  of  crime  decreas- 
es as  the.  laws  against  it  are  more  surely 
and  rigidly  enforced,  and  we  may  assume 
that  it  was  this  principle,  and  perhaps  dem- 
onstration from  experience,  that'  led  those 
having  the  power  of  fixing  Insurance  rates, 
to  reduce  them  in  the  circumstances  stated. 
We  think,  therefore,  that  the  enactment  of 
such  an  ordinance  may  properly  be  said  to 
be  one  "means  of  protection  against  fire." 
Wearer  v.  Scurry  County,  28  &  W.  888; 
T.  ft  P.  Ry.  Co.  v.  Beezley,  46  Tex.  Civ. 
App.  108,  101  S.  W.  1052;  Words  and  Phras- 
es, Second  Series,  vol.  8,  p.  853 ;  First  Series, 
vol.  6,  p.  4454.  It  may  be  suggested  that  the 
general  power  to  provide  means  Is  limited 
by  the  express  specifications  following  the 
grant  of  the  general  power.  We  do  not 
think,  however,  that  the  rule  of  construction, 
"Expressio  unlus  est  excluslo  alterltis,"  Is 
to  be  applied  here.  The  connection  of  the 
general  provision  with  what  follows  by  the 
conjunctive  "and"  rather  Indicates  that  the 
parficularlzatiohs  that  follow  are  not  to  be 
regarded  merely  as  an  enumeration  of  what 
was  meant  by  the  general  grant,  and  the 
concluding  clause  of  the  article  further  em- 
phasizes this  conclusion.  The  same  purpose 
to  repudiate  the  application  of  the  rule  of 
construction  referred  to  is  also  evidenced 
by  the  clause  In  subdivision  2  of  section  1 
of  said  article  2  above  quoted. 

The  authorities  are  in  conflict  as  to  wheth- 
er a  city,  under  the  general  welfare  clause, 
has  power  to  offer  such  a  reward.  Dillon 
on  Municipal  Corporations  (5th  Ed.)  |  299, 
and  note;  19  R.  C.  L.  p.  794;  84  Cyc.  p. 
1TS4;  24  Am,  ft  Eng.  Enc.  of  Law,  945.  The 
following  cases  support  the  authority  of  the 
city  in  such  matter:  People  ▼.  Holly,  119 
Mich.  687,  78  N.  W.  665,  44  L.  R.  A.  677,  76 
Am.  St  Rep.  436;  Cranshaw  v.  Rbxhury,  T 
Gray  (Mass.)  374;  Codding  v.  Mansfield,  7' 
Gray  (Mass.)  272;  Brown  v.  Bradlee,  156 
Mass.  28,  39  N.  B.  86,  15  L.  R.  A.  509,  -32 
Am.  St..  Rep.  430;  Shaub  v.  Lancaster  City; 
156  Pa.  866,  26  Atl.  1067,  21.  L.  R  A.  891 ;  ■ 
York  v.  Forscht,  23  Pa.  391.  The  following 
cases  deny  such  power:  Crofut  v.  Dan- 
bury,  65  Conn.  294,  32  Atl.  365 ;  Winchester 


Digitized  by 


Google 


756 


210  SOUTHWESTERN  REPORTER 


(Tex. 


t.  Redmond,  03  Va.  711,  25  S.  E.  1001,  57 
Am.  St  Rep.  822;  Murphy  y.  Jacksonville, 
18  Fla.  818,  43  Am.  Rep.  323.  The  authori- 
ties hold  with  comparative  unanimity  that 
as  a  general  rule  a  municipal  corporation 
may  not  offer  rewards  for  the  arrest  and 
conviction  of  persons  violating  the  criminal 
laws  of  the  state.  This  holding  Is  based  on 
the  ground  that  the  enforcement  of  the 
criminal  laws  of  the  state  Is  no  part  of  the 
function  of  the  municipality  and  its  courts. 
But  it  was  strongly  reasoned  in  the  case  of 
People  v.  Holly,  supra,  that  an  exception 
should  exist  in  the  case  of  rewards  offered 
for  the  conviction  of  incendiaries  because  of 
the  fact  that  the  crime  of  arson  constitutes 
a  peculiar  menace  to  the  public  property  of 
the  city  as  well  as  to  the  property,  and  even 
lives,  of  its  inhabitants.  This-  reasoning 
appears  to  us  to  he  sound,  and  we  would  be 
inclined  to  hold  that  the  city  would  have 
the  authority,  under  the  circumstances  of 
this  case,  to  offer  the  reward  under  the  gen- 
eral welfare  clause.  Without  placing  our 
decision  specifically  on  either  one  of  the 
clauses  of  the  charter  referred  to,  we  are 
of  the  opinion  that  under  the  facts  of  this 
case  the  offer  of  the  reward  was  within  the 
power  granted  the  city. 

[S]  The  offer  of  a  reward  for  "arrest  and 
conviction"  cannot  be  taken  literally,  as  the 
conviction  at  least  requires  the  action  of 
the  courts  of  the  state.  So  it  has  been 
generally  held  that  the  terms  of  such  an 
offer  are  complied  with  when  one  acting 
thereunder  secures  and  furnishes  Informa- 
tion necessary  to  and  which  results  in  ar- 
rest and  conviction  by  the  properly  consti- 
tuted authorities,  and  we  think  this  Is  the 
rule  that  should  be  applied  in  this  case. 
Tobin  v.  McComb,  156  S.  W.  237;  Haskell 
T.  Davidson,  91  Me.  488,  40  Atl.  330,  42  L.  R. 
A.  155,  64  Am.  St.  Rep.  254;  Kinn  v.  First 
Nat  Bank,  118  Wis.  537,  95  N.  W.  969,  99 
Am.  St  Rep.  1012;  Elklns  v.  Board  of  Wy- 
andotte County,  86  Kan.  306,  120  Pac.  642, 
46  L.  R.  A.  (N.  S.)  622;  34  Cyc  1747. 

[4-6]  It  is  settled  in  this  state  that  the  re- 
covery of  rewards  offered  by  individuals  Is 
governed  by  the  principles  of  the  law  of 
contract  and  that  before  recovery  can  be 
had  it  must  appear  that  the  party  claiming 
the  reward  knew  of  and  acted  upon  the  of- 
fer when  the  services  for  the  .rendition  of 
which  the  reward  is  claimed  were  render- 
ed. Broadnax  v.  Ledbetter,  100  Tex.  375, 
99  S.  W.  1111,  9  h.  R.  A.  (N.  S.)  1057.  The 
court  in  that  case,  however,  suggests  this 
distinction,  which  appellant  Mrs.  Flrmin 
seeks  to  apply  In  this  case: 

"While  we  have  seen  no  such  distinction  sug- 
gested, it  may  well  be  supposed  that  a  person 
might  become  legally  entitled  to  a  reward  for 


arresting  a  criminal,  although  he  knew  nothing 
of  its  having  been  offered,  where  it  was  offered 
in  accordance  with  law  by  the  government  A 
legal  right  might  is  such  a  case  be  given  by  law 
without  the  aid  of  contract" 

A  suggestion  of  such  a  distinction  was  al- 
so made  in  the  cases  of  Clinton  County  v. 
Davis,  162  Ind.  60,  69  N.  E.  680,  64  L.  R. 
A.  780,  1  Ann.  Cas.  282,  and  Drummond  v. 
United  States  (U.  S.)  35  Ct  CL  372.  The 
only  case  we  have  found  in  which  the  dis- 
tinction was  actually  applied  is  that  of 
Smith  v.  State,  38  Nev.  477,  151  Pac.  512, 
L.  R.  A  1916A,  1276.  In  that  case  the  Gov- 
ernor of  the  state  of  Nevada,  acting  under 
the  provisions  of  an  act  of  the  Legislature, 
offered  a  reward  for  the  arrest  and  convic- 
tion of  the  murderers  of  certain  ranchmen, 
and  the  plaintiffs,  who  claimed  the  reward, 
were  not  aware  of  the  fact  that  it  had  been, 
offered  when  they  did  the  acts  on  account 
of  which  the  reward  was  claimed.  The  case 
of  Broadnax  v.  Ledbetter,  supra,  was  re- 
ferred to  In  the  opinion,  and  the  above 
paragraph  from  the  decision  was  quoted 
with  approval,  and  It  was  concluded  by  the 
court  that  in  cases  of  this  kind  it  was  not 
contemplated  by  the  Legislature  that  any 
contractual  relation  was  necessary;  "that  the 
right  to  the  reward  follows  by  operation  of 
law  if  a  compliance  with  the  provisions  of 
the  statute  has  been  shown."  It  seems  that 
a  general  reward  offered  by  the  government 
is  regarded  by  these  authorities  somewhat  in 
the  nature  of  a  bounty.  While  an  ordinance 
is  not  a  law,  in  one  sense  of  the  word  it  is 
a  local  law,  emanating  from  legislative  au- 
thority and  operative  within  its  limited 
sphere  as  effectively  as  a  general  law'  of 
the  sovereignty.  Words  and  Phrases,  vol. 
6,  p.  6024 ;  Second  Series,  vol.  3,  p.  77.  Fol- 
lowing these  authorities,  we  hold  that  It  was 
not  necessary  for  the  cross-petitioner  to  al- 
lege knowledge  of  the  existence  of  the  re- 
ward at  the  time  she  took  action  to  secure 
the  arrest  and  conviction  of  Mary  Wright 

[7]  The  appellants  also  urge  that,  even  if 
the  city  had  not  the  power  to  pass  the  or- 
dinance, yet  it  would  be  estopped  from  as- 
serting its  invalidity  by  reason  of  the  fact 
that  it  had  been  enabled  by  its  passage  to 
secure  a  reduction  in  the  rate  of  insur- 
ance applicable  to  the  city,  and  also  induced 
plaintiff  to  act  in  pursuance  thereof.  We 
do  not  think  the  principle  of  estoppel  can 
be  applied  to  such  facta  Noel  v.  City  of 
San  Antonio,  11  Tex.  Civ.  App.  580,  38  8. 
W.  263;  Bigelow  on  Estoppel  (6th  Ed.)  p. 
503  et  seq. 

We  are  of  the  opinion  that  the  court  er- 
red in  sustaining  the  exceptions  to  the  peti- 
tion and  cross-petition,  and  the  case  will 
be  reversed  and  remanded. 
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KANSAS  CITY,  M.  &  O.  RT.  CO.  OF  TEX- 
AS  t.   O'CONNELL.     (No.   1481.) 
i 

(Court  of  Civil  Appeals  of  Texas.     AmariHo. 

Feb,  19,  1919.    Rehearing  Denied 

April  16,  1919.) 

i.  Evidence  «J=>543(4)— Expebt  Testimony— 
Competency  or  ■Witness— Damage  to  Au- 
tomobile Tbuck. 
Dealer   in    particular   make   of   automobile 
truck  at  certain  place,  who  was  familiar  with 
their  market  value  at  such  place  upon  day  of 
damage  te  a  truck  of  that  particular  make,  and 
who  had  examined  truck  minutely  after  acci- 
dent to  ascertain  extent  of  damage,  was  com- 
petent to  testify.  ' 

2.  Evidence  e=>543(4)  —  Expect  Witness— 
Competency— Market  ■  Value. 

A  dealer  in  personal  property  at  any  given 
place  is  generally  accepted  as  an  expert  witness 
upon  its  market  value.* 

8.  Evidence  cj=>66  —  Presumption— Knowl- 
edge—Mabket  Value. 
Dealer,  having  authority  to  sell  particular 
truck  in  certain  city,  will  be  presumed  to  be 
well  informed  as  to  the  market  valne  of  the 
track  in  such  city,  and  in  city  in  which  he  him- 
self purchases  the  trucks. 

4.  Evidence  «=»543(4),  572— Bxpkbt— Dam- 
age to  Truck— Weight. 
In  action  for  damage  to  automobile  truck, 
that  dealer,  wbo  bad  authority  to  sell  such  trucks 
at  place  in  which  accident  took  place,  and  who 
testified  to  being  familiar  with  the  market  val- 
ue of  such  trucks  at  such  place,  had  actually 
sold  only  one  truck  of  that  kind  at  such  place, 
did  not  affect  the  admissibility  of  his  evidence, 
but  merely  its  weight. 

Error  from  District  Court,  Foard  County ; 

3.  A.  Nabers,  Judge. 

Action  by  M.  O'Connell  against  the  Kansas 
City,  Mexico  ft  Orient  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

U  W.  Allred,  of  Chlllicothe,  Brookreson  ft 
Howell,  of  Benjamin,  and  H.  9.  Garrett,  of 
San  Angelo,  for  plaintiff  in  error. 

W.  a  Tlsdale,  of  Crowell,  for  defendant 
In  error. 

HALL,  J.  Defendant  in  error  sued  plain- 
tiff in  error  to  recover  damages  in  the  sum 
of  $1,060,  alleged  to  have  resulted  to  an  In- 
ternational auto  track,  from  having  been 
struck  by  a  freight  train  operated  on  a  side 
track  at  the  town  of  Crowell.  For  the  pur- 
poses of  this  opinion  it  is  unnecessary  to 
set  oat  the  pleadings,  as  the  only  assign- 
ments urged  here  go  to  the  admissibility  of 
certain  evidence  and  the  sufficiency  of  such 
evidence  to  support  the  Judgment.  Trial  be- 
fore a  Jury  resulted  In  a  Judgment  against 
plaintiff  in  error  in  the  sum  of  WOO. 


The  first  and  second  assignments  are 
based  upon  the  alleged  error  of  the  court  in 
admitting  the  testimony  of  defendant  in 
error  as  to  the  market  value  of  the  motor 
truck  at  Crowell,  prior  to  and  immediately 
after  the  accident 

The  remaining  assignments  are  based  up- 
on the  admission  of  the  testimony  of  R.  W. 
Self,  under  which  it  is  insisted  that  he  was 
not  qualified  to  testify  as  to  the  market  val- 
ue in  Crowell  of  the  injured  truck.  If  we 
admit  that  the  objections  to  the  evidence  of 
defendant  in  error  are  well  taken,  they  do 
not  apply  to  the  testimony  of  the  witness 
Self.  He  testified  that  he  resided  at  Crow- 
ell, was  in  the  Crowell  Garage  business,  a 
member  of  the  firm  of  Self  ft  Son,  Which 
handled  the  International  motor  trucks  at 
that  place;  that  he  was  familiar  with  the 
market  value  of  such  trucks  on  the  19th  day 
of  May,  1917,  the  date  of  the  alleged  Injury  r 
that  he  sold  defendant  In  error  the  truck 
in  question.  He  further  shows  that  he  ex- 
amined the  truck'  minutely  after  the  acci- 
dent, for  the  purpose  of  ascertaining  the 
extent  of  the  damage.  He  testified  that  he 
based  his  opinion  of  the  market  value  on 
what  he  had  to  pay  m  Dallas,  plus  the 
freight;  that  because  he  sold  those  cars  in 
Crowell  he  knew  the  market  value  on  the 
day  of  the  accident.  On  cross-examination 
he  stated  that  be  based  his  opinion  of  the 
market  value  on  what  his  .firm  paid  for  the 
truck,  the  gasoline  required  in  running  it  to- 
Crowell  from  Dallas,  and  the  time  of'  the 
man  In  bringing  It ;  that  such  a  car  would 
ordinarily  sell  for  $1,078  in  Crowell,  and 
that  he  would. have  sold  one  for  that  price 
at  that  time.  He  stated  that  the  truck  in 
question  was  the  only  one  his  firm  had  sold ; 
that  in  ascertaining  the  amount  of  the  dam- 
ages he  took  the  catalogue  and  determined 
what  each  part  to  be  replaced  would  cost; 
that  the  difference  between  the  market  value 
of  the  car  immediately  before  and  Immediate- 
ly after  the  accident  was  about  $650.  The 
jury  seems  to  have  accepted  his  estimate 
rather  than  that  Of  defendant  in  error. 

[1-4]  We  think  the  objections  to  the  com- 
petency of  this  evidence  were  not  well  tak- 
en. A  dealer  In  personal  property  at  any 
given  place  Is  generally  accepted  as  an  ex- 
pert witness  upon  its  market  value.  Wells 
Fargo  ft  Co.  v.  Long,  190  8.  W.  530;  Law- 
son  on  Expert  and  Opinion  Evidence  (2d 
Ed.)  190-193;  11  R.  C  L  p.  638,  |  56; 
Jones  .on  Evidence,  vol.  2,  §J  386,  387.  From 
the  evidence  on  cross-examination  touching 
the  question  of  the  qualifications  of  this  wit- 
ness to  testify  as  to  the  market  value  of 
such  a  truck  in  Crowell,  It  appears  that  as 
a  dealer  he  sold  this  particular  truck,  and 
It  may  be  reasonably  inferred,  that  he  was 
the  representative  of  the  manufacturer  of 
such  trucks  at  Crowell,  as  he  had  In  his  poav 
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.  session  a  catalogue  showing  prices  of  Its 
several  parts.  Being  a  dealer  and  having 
authority  to  sell  such  trucks  on  that  market, 
It  is  a  legitimate  presumption  that  he  was 
well  Informed  as  to  market  values,  both  In 
Crowell  and  in  Dallas.  Having  testified  up- 
on direct  examination  that  he  knew  the  mar- 
ket value  in  Crowell  on  the  day  of  the  ac- 
cident, he  was  prima  facie  qualified  to  state 
what  that  value  was.  G„  0.  &  S.  F.  Ry.  Go. 
v.  Stewart,  141  8.  W.  1020.  The  facts  devel- 
oped on  cross-examination  falling  to  show 
his  disqualification,  the  evidence  was  ad- 
missible. That  he  had  actually  sold  only  one 
truck  of  that  kind  at  Crowell  would  affect 
the  weight,  but  not  the  admissibility,  of  his 
evidence.  Belknap  v.  Groover,  66  S.  Wl  249. 
The  judgment  is  affirmed. 


OLD  RIVER  GO.  v.  BARBER    (No.  866.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

March  10,  1919.    Rehearing  Denied 

April  2,  1919.) 

1.  Appeal  and  Ebbob  «=>719<8)  —  Assign- 
ment of  Ebbob— Necessity— Verdict— Neg- 
ligence. 

A  verdict  of  negligence  against  one  on 
whom  no  legal  duty  rested  to  use  care  may  be 
attacked  on  appeal  in  absence  of  assignment  of 
error. 

2.  Waters  and  Wateb  Courses  «=»116— Sur- 
face Wateb. 

In  Texas  the  common-law  rale  obtains  that, 
surface  water  being  considered  a  common  ene- 
my, any  owner  of  land  has  the  right  to  protect 
himself  against  it  and  to  do  anything  upon  his 
own  premises  with  that  end  in  view,  so  long  as 
what  he  does  amounts  to  no  more  than  a  due 
exercise  of  dominion  over  his  own  premises. 

8.  Husband  and  Wife  <*=>276(6)— Communi- 
ty Pbopebty — Conveyance  by  Survivor— 
Rights  of  Heirs. 
Where,  after  death  of  wife,  husband,  grant- 
ed right  of  way  for  canal  purposes  to  rice  irri- 
gation company  over  community  tract,  the  com- 
pany leasing  other  parts  of  the  community  tract 
for  rice  raising,  and  the  company  constructed 
the  canal  and  paid  each  year  the  rent  for  leas- 
ed land  to  the  husband  as  long  as  he  lived,  and 
he  paid  to  each  of  the  children  of  himself  and 
his  deceased  wife  their  proportionate  share  of 
such  rent,  and  the  children,  knowing  of  the  con- 
veyance and  lease,  made  no  objection  thereto, 
they  were  as  fully  bound  by  the  conveyance  of 
the  right  of  way  as  if  they  had  properly  signed 
and  acknowledged  it 

4.  Waters  and  Wateb  Coubses  ^=>il8—  Re- 
pelling Surface  Water— Owner  of  Ca- 
nal Right  of  Wat.  ' 
Company  owning  rice  irrigation  canal  right 
•f  way  was  protected  by  the  common-law  im- 
munity of  a  fee^simple  owner  from  liability  for 
damages  in  repelling  surface  water,  and  would 


be  liable  for  obstructing  the  natural  flow  of 
surface  water  only  if  it  did  something  in  the 
construction  or  operation  of  its  canal  that 
amounted  to  an  undue  exercise  of,  dominion. 

6.  Waters  and  Water  Coubses  «j=»118— Sun- 
face  Waters  —  Obstruction  —  Irrigation 
Canal. 
Where  grant  to  rice  irrigation  canal  com- 
pany of  right  of  way  for  canal  did  not  require 
the  company  to  construct  drains  or 'openings  hi 
its   canal,   its  operation  of  the  canal  without 
doing  so  did  not  render  it  liable  for  damages 
for  surface  water  impeded  and  backed  upon  the 
premises  of  another  by  the  canal  enfbankment; 
nor  Would  the  company  be  liable  because  it  fail- 
ed to  cut  its  canal  to  allow  escape  of  such  sur- 
face water  after  being  requested  to  do  so  by 
such  land  owner. 

Appeal  from  District  Court,  Chambers 
County;   J.  Llewellyn  v  Judge. 

Suit,  by  Ollle  Barber  against  the  Old  River 
Company.  From  Judgment  for  plaintiff,  de- 
fendant   appeals.     Reversed   and   rendered. 

Stevens  &  Stevens,  of  Houston,  and  A.  W. 
Marshall,  of  Anahuac,  for  appellant 
E.  B.  Pickett  Jr.,  of  Liberty,  for  appellee. 

HIGHTOWBR,  C.  J.  The  statement  of 
the  nature  and  result  of  this  suit,  as  made  by 
appellant  Old  River  Company,  as  far  as  It 
goes,  Is  substantially  correct  and  will  be 
adopted  by  us,  with  such  additional  state- 
ment as  we  deem  necessary  to  a  clear  under- 
standing of  the  issues  In  the  case. 

This  suit  was  instituted  In  the  district 
court  of  Chambers  county  by  OUie  Barber, 
as  plaintiff,  against  the  Old  River  Company, 
a  canal  irrigation  company,  as  defendant; 
the  plaintiff  alleging  that  the  defendant 
without  the  consent  or  permission  of  the 
plaintiff  or  his  wife,  who  was  the  owner  In 
fee  simple  of  119.4  acres  of  land  described  In 
the  petition,  constructed  a  canal  upon  plain- 
tiff's said  premises,  and  that  said  canal  was 
negligently  constructed  and  negligently  main- 
tained, and  caused'  surface  water  to  be 
backed  upon  plaintiff's  premises  as  aforesaid, 
and  prevented  such  water  from  escaping 
from  plaintiff's  premises,  by  reason  of  which 
various  kinds  of  vegetables  and  some  field 
crops  growing  upon  said  premises,  as  well  as 
domestic  fowls  owned  by  plaintiff,  were  dam- 
aged and  destroyed,  to  the  extent  In  the 
aggregate  of  $610,  that  plaintiff  and  his 
family  suffered  further  damages  in  the  sum 
of  $2,500  by  reason  of  the  fact  that  plaintiff 
and  his  family  were  compelled  to  move  from 
their  home  on  said  premises,  and  remain 
away  .for  a  period  of  16  days,  for  the  reason 
that  said  premises  were  rendered  practically 
uninhabitable,  being  made  very  muddy  and 
unclean,  and  the  surroundings  caused  to  be 
very  disagreeable  and  unpleasant  and  that 
plaintiff  and  his  said  family  were  greatly  dls- 
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turbed  and  distressed  and  suffered  incon- 
venience and  annoyance,  to  their  further 
actual  damage  In  the  sum  of  $2,500. 

Appellee  not  only  alleged  that  his  wife 
owned  the  tract  of  land  on  which  their  said 
home  was  located,  and  that  the  canal  com- 
plained of  had  been  built  thereon  without 
the  consent  or  permission  of  appellee  or  his 
wife,  but  also  alleged  that,  If  plaintiff's 
wife  did  not  own  said  entire  tract  in  fee 
simple,  then  she  owned  all  of  said  110.4 
acres  except  an  undivided  one-half  Interest 
In  and  to  that  part  of  said  tract  which  was 
Included  within  or  occupied  by  the  canal 
which  defendant  bad  constructed  on  said 
tract,  and  was  then  operating,  and  that  de- 
fendant, in  exercising  whatever  right  of  pos- 
session it  had  to  said  land,  did  not,  in  the 
construction  and  operation  of  said  canal, 
limit  Itself  to  the  exercise  of  a  due  and  prop- 
er dominion  of  Its  rights  as  a  cotenant  upon 
said  land,  but  built  and  maintained  said 
canal  in  total  disregard  of  the  rights  of  ap- 
pellee, without  reference  to  the  damage 
which  such  maintenance  and  operation  was 
causing  appellee,  and  which  could  and  should 
have  been  prevented  had  said  defendant 
limited  itself  to  exercising  only  a  due  and 
proper  dominion  of  whatever  right  of  pos- 
session it  had  In  and  to.  said  tract  of  land ; 
that  In  the  construction  and  maintenance  of 
said  canal  defendant  was  unreasonably  dis- 
regardful  of  the  rights  of  appellee,  and  negli- 
gent, in  this,  that  said  canal  is  about  125 
by  150  feet  wide,  and  the  north  bank  thereof 
is  2%  or  3  feet  high,  and  1  or  8  feet  wide  at 
Its  base,  and  that  such  embankment  ob- 
structs the  water  as  it  would  naturally  flow 
from  plaintiff's  land,  but  the  defendant  in 
building  said  embankment  negligently  failed 
to  provide  proper  drain  boxes  or  openings 
therein  to  sufficiently  protect  plaintiff's  said 
tract  of  land,  and  that  such  embankment  is 
wholly  without  the  sufficient  drain  boxes 
needed  to  accommodate  the  flow  of  surface 
water  that  naturally  drains  in  that  direction, 
but  that,  by  the  use  of  reasonable  diligence, 
the  defendant  could  and  should  have  built  in 
said  embankment  drain  boxes  sufficient  to 
allow  the  water  that  accumulated  on  plain- 
tiffs land  to  flow  therefrom,  as  it  would 
naturally  do  but  for  such  embankment;  that 
defendant  was  further  negligent  In  operating 
said  canal  in  this,  that,  when  plaintiff's  said 
home  and  farm  premises  became  flooded, 
plaintiff  promptly  made  known  to  defendant 
the  disagreeable  and  damaging  situation  in 
which  he  and  his  family  and  property  were 
placed  by  reason  of  said  overflow,  and  fur- 
ther, that  defendant  then  knew  that  plain- 
tiff's crops  were  being  materially  damaged  by 
said  overflow,  and  of  the  extreme  discomfort, 
Inconvenience,  and  hardship  which  plaintiff 
and  his  family  were  then  enduring,  and  that 
plaintiff  at  that  time  appealed  to  the  de- 
fendant to  permit  him  to  make  an  opening  In 
the  north  levy  of  said  canal  of  sufficient  size 


and  depth  to  relieve  plaintiff's  said  premises 
of  the  overflow  which  had  accumulated  there- 
on, and  from  that  overflow  and  the  damage 
that  was  caused  by  same  plaintiff  would  have 
been  saved  if  defendant  had  allowed  him  to 
cut  the  opening  he  requested  to  cat  in  said 
canal,  or  that,  if  defendant  bad  compiled 
with  his  request  and  Itself  cat  In  said  canal 
proper  and  sufficient  openings  for  the  escape 
of  the  water  which  had  accumulated  on 
plaintiff's  said  premises,  the  defendant  could 
In  that  manner,,  by  the  use  of  proper  and 
reasonable  diligence,  have  saved  and  pre- 
vented plaintiff  from  any  material  damage, 
but  that  toe  defendant  refused  and  declined 
to  do  so,  and  that  the  result  was  that  plain- 
tiff suffered  serious  and  material  damage, 
fully  specified  in  his  petition. 

In  addition  to  his  prayer .  for  damages, 
plaintiff  also  prayed  to  recover  title  and  pos- 
session' of  so  much -of  that  portion  of  the 
tract  of  land  described  as  is  occupied  by  de- 
fendant's canal.' ' 

The  defendant  answered  by  a  plea  of  not 
guilty  and  general  denial,  and,  by  way  of 
plea  of  confession  and  avoidance,  alleged  that 
at  the  time  of  the  injury  complained  of  It 
owned  the  right  of  way  over  the  premises 
described  In  plaintiff's  petition,  and  that  It 
had  a  right  to  construct  said  canal  upon  said 
premises,  having  an  easement  over  said  prop- 
erty which  it  acquired  by  purchase  from  the 
owners  of  same  at  and  before  the  construc- 
tion of  said  canal,  and  after  the  construc- 
tion of  same.  Defendant  further  alleged  that 
on  March  29,  1*02,  for  valuable  consider- 
ation, which  consideration  was  that  it  would 
lease  a  large  tract  of  land  and  cultivate  the 
same  In  rice  and  pay  $2.50  per  acre  for  rent, 
that  It  acquired  from  Joe  Fisher,  the  then 
owner  of  the  premises  described  in  the  plain- 
tiff's petition,  a  right  of  way  150  feet  in 
width  over  the  same,  and  defendant  alleged 
that  it  acquired  said  right  of  way  described 
in  plaintiff's  petition  from  the  said  Joe  Fish- 
er, who  owned  a  one-half  undivided  interest, 
and  who  was  the  survivor  of  the  community 
estate  of  himself  and  his  then  deceased 
wife.  Defendant  further  alleged  that  said 
Joe  Fisher  had  the  management,  care,  and 
control  of  the  property  described  in  plain- 
tiff's petition,  and  he  conveyed  the  same  to 
defendant,  in  that  the  same  consisted  of  the 
community  estate  of  the  said  Joe  Fisher  and 
tats  said  wife,  deceased,  and  that  It  was 
necessary  for  him,  in  order  to  manage,  the 
same  for  the  purpose  of  producing  an  income, 
to  make  the  conveyance  of  said  right  of 
way  to,  In,  and  upon  said  premises  to  de- 
fendant for  the  reason  that  said  lands  were 
chiefly  valuable  for  the  production  of  rice,  and 
that  rice  could  not  have  been  successfully 
grown  upon  said  premises  without  adequate 
irrigation,  and  that  hence,  in  order  to  properly 
Irrigate  said  lands,  it  was  necessary  to  grant 
a  right  of  way  to  defendant,  or  some  other 
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canal  company,  In  order  to  distribute  water 
upon  eald  premises.  It  was  further  alleged 
that.  In  pursuance  of  said  purpose,  to  de- 
velop said  lands  for  rice,  so  as  to  produce 
an  income  from  the  same  for  the  benefit  of 
those  entitled  thereto,  the  said  Joe  Fisher,  on 
March  20,  1905,  in  pursuance  of  said  agree- 
ment, leased  said  lands,  Including  the  land 
claimed  by  the  plaintiff,  to  the  defendant  for 

a  period  of years  at  $2.60  per  acre, 

and  that  the  defendant,  by  virtue  of  said 
lease,  took  possession  of  the  premises  thereby 
conveyed,  and  farmed  the  same  in  rice,  and 
paid  annually  for  the  years  1006  to  1909,  in- 
clusive, to  the  said  Joe  Fisher,  the  sum  of, 
to  wit,  $1,600,  and  to  the  plaintiffs  annually 
for  each  of  said  years  the  sum  of  $193.72, 
with  the  exception  of  the  year  1909,  when 
$105.18  was  paid  to  plaintiff  as  rental  for 
said  lands.  It  was  further  alleged  that  the 
plaintiffs,  in  accepting  said  sums  of  money 
as  rental  for  said  land  upon  which  said 
canal  was  so  constructed,  were  estopped  from 
contending  that  defendant  had  no  right  to 
construct,  maintain,  and  operate  said  canal; 
that  plaintiffs,  at  the  time  they  accepted  said 
rents,  well  knew  that  said  canal  had  been 
constructed  in  the  manner  that  it  was  con- 
structed; that  plaintiffs,  by  their  acts,  have 
acquiesced  in  a  partition  of  the  premises  in 
controversy,  in  so  far  as  the  right  of  way 
upon  which  said  canal  is  located  is  con- 
cerned, in  that  the  plaintiffs  agreed  to  the 
operation  of  said  canal,  to  Its  construction 
and  maintenance;  that,  if  plaintiffs  were 
ever  tenants  in  common  with  defendant,  they, 
•by  accepting  the  benefits  of  the  operation  of 
said  canal  for  the  irrigation  of  rice  upon 
their  lands,  and  in  accepting  rent  from  de- 
fendant for  the  cultivation  of  said  lands, 
were  estopped  from  asserting  that  defend- 
ant was  not  properly  exercising  its  dominion 
over  that  portion  of  the  premises  occupied 
and  covered  and  used  by  said  canal. 

The  case  was  tried  with  a  jury,  and  sub- 
mitted upon  special  issues,  and  upon  the  ver- 
dict returned  a  judgment  in  the  sum  of  $848 
was  rendered  in  favor  of  the  plaintiff  against 
defendant  Old  River  Company,  from  which 
judgment  it  has  duly  perfected  an  appeal. 

There  are  several  assignments  of  error  in 
appellant's  brief,  some  of  which  we  shall 
specifically  mention  later  on,  but  at  this 
point  we  shall  make  a  statement  of  the  un- 
disputed material,  facts;  as  we  gather  them 
from  this  ^record,  and  from  which  our  legal 
conclusions*  win  follow. 

Joe  Fisher  and  his  wife,  whose  maiden 
name  does  not  appear  from  the  record,  own- 
ed in  community  approximately  1,000  acres 
of  land  known  as  the  William  Hodge  survey 
in  Chambers  county.  Mrs.  Fisher  died  some 
time  in  the  year  1901,  leaving  surviving  her 
her  said  husband,  Joe  Fisher,  and  a  number 
of  their  children,  eight  or  ten,  one.  of  whom 
was  Nina  Fisher,  who  in  1904  became  the 


wife  of  the  appellee,  OUie  Barber.  It  does 
not  appear  from  the. record  that  there  was 
any  administration  had  upon  the  estate  left 
by  Mrs.  Fisher,  or  that  any  necessity  exist- 
ed therefor.  After  the  death  of  Mrs.  Fisher, 
and  on  March  29,  1902,  the  said  Joe  Fisher 
made  and  executed  and  delivered  to  appeW 
lant  the  following  written  instrument: 

"The  State  of  Texas,  County  of  Chambers. 

"Know  all  men  by  these  presents  that  I,  Jos- 
eph  Fisher,  of  Chambers  county,  Texas,  for 
and  in  consideration  of  one  dollar  ($1.00)  to  me 
in  hand  paid  by  Old  River  Rice  Irrigation  Com- 
pany, a  corporation  under  and  by  virtue  of  the 
laws  of  the  state  of  Texas,  and  other  valuable 
considerations,  hereinafter  stated,  do  hereby 
grant,  sell  and  convey,  and  by  these  presents  do 
grant,  bargain,  sell  and  convey,  unto  the  said 
Old  River  Rice  Irrigation  Company,  the  right 
of  way  for  constructing  canals  and  laterals  over 
the  hereinafter  described  tract  of  land,  being 
situated  in  Chambers  connty,  Texas,  and  de- 
scribed as  follows:  [Here  follows  a  description 
of  the  land,  of  which  the  premises  in  controver- 
sy are  a  part.] 

"The  said  canal  shall  not  exceed  150  feet  in 
width,  and  shall  be  constructed  by  said  company 
in  such  place  and  in  such  manner  as  may  seem 
proper  and  most  advantageous  to  said  company, 
hereby  granting  to  said  company  the  right  of 
ingress  and  egress  to  and  over  said  land  for 
the  purpose  of  constructing  and  repairing  said 
canal  and  laterals,  and  the  said  company  may 
take  and  use  the  necessary  earth  from  said 
land  for  constructing  and  repairing  said  canal 
and  laterals,  and  may  erect  such  pumping  ma- 
chinery as  may  be  necessary  on  said  land. 

"The  said  Joseph  Fisher  farther  agrees  to 
lease  to  the  said  company  the  land  heretofore 
described  [meaning  the  whole  survey],  and  this 
shall  be  deemed  a  full  and  sufficient  lease  from 
the  said  Fisher  to  said  company  to  authorise 
the  said  company  to  improve  and  plant  said 
lands  in  crops  of  rice  or  other  crops,  at  the 
option  of  said  company.  The  said  company 
shall  utilize  all  the  land  heretofore  described 
suitable  for  the  purpose  of  raising  rice  or 
such  other  crops  as  may  be  raised  by  said 
company  that  the  said  canal  is  capable  of  fur- 
nishing water  for,  and  the  same  shall  be  utilized 
by  the  said  company  within  three  years  from 
the  date  hereof,  and  that  the  said  Joe  Fisher 
hereby  reserves  the  right  to  terminate  this 
lease  at  any  time  after  the  expiration  of  two 
years  from  the  time  of  harvesting  the  first  crop 
by  selling  the  said  land,  or  by  cultivating  the 
same  for  the  purpose  of  raising  rice,  but  in 
such  event  the  same  shall  in  no  wise  injure  or 
prejudice  the  rights  of  the  lessee  who  may  have 
a  growing  crop  on  said  lands,  and  full  time 
shall  be  given  to  the  said  lessee  to  harvest  and 
take  care  of  any  crop  he  may  have  on  said  land, 
and  in  the  case  of  the  termination  of  said  lease 
without  sale  the  said  Fisher  agrees  to  cultivate 
the  said  land  for  the  purpose  of  raising  rice, 
and  to  take  all  water  from  the  company's  canal, 
and  to  pay  a  reasonable  water  rent  therefor. 

"The  said  company  shall  erect  and  keep  in 
repair  all  necessary  fences  and  buildings  for 
the  protection  of  all  crops  raised  by  them  on 
said  land  so  leased,  and  shall  have  the  right  to 
remove  all  improvements  from  said  land  at  the 
expiration  of  said  lease.     The   said  company 
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shall  pay  to  the  said  Joseph  Fisher  the  sum  of 
$2.60  per  acre  per  annum  for  all  land  upon 
which  the  said  company  or  their  lessees  shall 
produce  crops. 

"The  said  company  shall  build  and  complete 
the  canal  as  fast  as  practicable  to  meet  the  de- 
mands of  the  farmers  engaged  in  raising  rice, 
and  generally  to  meet  the  rice  interests  in  the 
vicinity  where  said  canal  shall  be  built. 

"Should  the  company  fail  to  put  the  said  ca- 
nal into  actual  operation  on  or  before  the  1st  of 
April,  A.  D.  1904,  then  and  in-  that  event  the 
lease  hereby  given  may  be  terminated  and  be- 
come null  and  void,  at  tire  option  of  the  lessor. 

"The  construction  of  said  canal  and  materials 
across  the  aforesaid  lands  shall  be  considered 
a  full'  compensation  for  the  right  of  way  over 
the  same,  and  upon  completion  thereof  the  title 
of  said  right  of  way  is  fully  vested  in  said  com- 
pany and  their  assigns  forever. 

"The  rent  that  may  become  due  for  the  land 
leased  as  aforesaid  shall  commence  when  the 
first  crop  is  planted,  and  shall  become  due  when 
the  same  shall  be  harvested  and  marketed. 

"All  oil  and  mineral  rights  are  reserved  to 
the  aforesaid  land  to  said  Fisher. 

"Witness  our  hand  this  29th  day  of  March, 
A.  D.  1902.  [Signed]  J.  Fisher,  T.  W.  Shearer, 
President,  Old  River  Rice  Irrigation  Company." 

On  March  20,  1905,  Joe  Fisher  made  and 
executed  and  delivered  to  appellant  the  fol- 
lowing instrument  in  writing: 

"The  State  of  Texas,  County  of  Chambers. 

"This  agreement,  made  the  20th  day  of  March, 
A  D.  1905,  between  Joseph  Fisher,  of  the  first 
part,  and  the  Old  River  Rice  Irrigation  Com- 
pany, a  corporation  chartered  and  existing  un- 
der and  by  virtue  of  the  laws  of  Texas,  party 
of  the  second  part,  witnesseth:  That  the  said 
party  of  the  first  part,  for  and  in  consideration 
of  the  yearly  rents  and  covenants  hereinafter 
mentioned  and  reserved  on  the  part  and  behalf 
of  the  second  party,  its  successors  and  assigns, 
to  be  kept  and  performed,  hath  demised,  let, 
and  leased,  and  by  these  presents  doth  demise, 
let,  and  lease,  unto  the  said  party  of  the  sec- 
ond part,  its  successors  and  assigns,  all  that 
certain  tract  of  land  in  Chambers  county,  Tex- 
as, a  part  of  the  Chambers  county  school  and 
the  Wm.  H.  Hodges  surveys,  bounded  and  de- 
scribed as  follows,  to  wit:  All  of  the  Wm.  H. 
Hodges  survey  owned  by  Joseph  Fisher  east  of 
said  company's  land  and  also  all  that  part  of 
said  Hodges  survey  west  of  the  east  prong  of 
said  canal  and  south  of  the  north  prong,  and 
east  of  the  Shearer  lateral  and  north  of  the 
Chambers  county  school  land;  also  all  the 
Chambers  county  school  land  belonging  to  said 
Fisher  south  of  the  land  above  described  which 
is  inclosed  within  said  Fisher's  pasture  fence. 
The  amount  of  said  land  is  to  be  determined  by 
a  survey  hereafter  to  be  made. 

"To  have  and  to  hold  the  same  unto  the  said 
party  of  the  second  part,  it*  successors  and 
assigns,  from  the  1st  day  of  January,  1905, 
for  and  during  the  term  of  three  years  thence 
next  ensuing  and  fully  to  be  completed  and  end- 
ed, the  said  party  of  the  second  part  yielding 
and  paying  for  the  same  unto  the  party  of  the 
first  part,  his  heirs  and  asigns,  the  yearly. rent 
or  sum  of  two  dollars  and  fifty  cents  per  acre 
for  each  and  every  acre  of  land  cultivated  in 
rice  by  second  party.    The  same  to  be  paid  on 


or  before  the  1st  day  of  January  of  each  year 
after  a  crop  of  rice  is  made  and  harvested,  and 
it  is  further  stipulated  by  and  between  the  par- 
ties hereto  that  at  the  expiration  of  said  time 
the  said  party  of  the  second  part,  its  successors 
and  assigns,  shall  and  will  quietly  and  peaceably 
surrender  and  yield  up  the  said  demised  prem- 
ises unto  the*  said  party  of  the  first  part,  his 
heirs  and  assigns.  It  is  further  agreed  by 
and  between  the  parties  hereto  that  the  said 
second  party  shall  at  any  time  during  the  terms 
of  this  lease  have  the  right  to  move  off  any  or 
all  of  the  improvements,  machinery,  or  other 
fixtures  placed  by  said  party  on  said  land,  and 
shall  have  60  days  after  the  expiration  of  said 
lease  to  move  off  all  improvements,  machinery, 
and  fixtures  of  every  description  from  said 
land  that  may  be  on  said  land  at  the  expiration 
of  said  lease. 

"In  witness  whereof  the  said  parties  have 
hereunto  set  their  hands  the  day  and  year 
aforesaid. 

"[Signed]  Joe  Fisher. 

"Old  River  Rice  Irr.  Company, 
"T.  W.  Shearer,  Pres." 

Appellant,  acting;  under  the  authority  giv- 
en it  under  the  first  instrument,  as  above 
set  out,  constructed  and  completed  its  canal 
across  that  portion  of  the  Hodge  survey 
which  Is  now  claimed  by  Mrs.  Barber,  the 
wife  of  appellee,  and  ever  since  the  con- 
struction and  completion  of  said  canal  ap- 
pellant has  operated  the  same  In  accordance 
with  the  terms  of  its  written  contract,  and 
each  year  paid  to  Joe  Fisher,  as  long  as  he 
lived,  the  rental  that  was  due  by  appellant 
for  such  portions  of  said  estate  as  was  cul- 
tivated In  rice  by  appellant  The  commu- 
nity estate  of  Joe  Fisher  and  his  deceased 
wife  was  not  partitioned  or  divided  as  be- 
tween him  and  said  children  until  1910,  but 
In  that  year  there  was  a  legal  decree  of 
partition,  by  which  119.4  acres  fell  to  Mrs. 
Barber,  wife  of  the  appellee,  which  tract 
constitutes  the  premises  In  controversy  In 
this  suit.  Appellee,  however,  two  years  be- 
fore such  partition  in  1908,  moved  upon  that 
portion  of  the  undivided  estate  which  now 
constitutes  said  119.4-acre  tract,  and  com- 
menced to  Improve  a  home  there,  and  built 
a  dwelling  house,  barns,  outhouses,  and 
planted  an  orchard,  and  commenced  and  con- 
tinued to  farm  such  premises  until  the  year 
1914.  At  the  time  appellee  moved,  with  his 
wife,  upon  the  premises  In  controversy,  ap- 
pellant's canal  was  In  full  operation,  and 
had  been  for  several  years,  with  the  full 
knowledge  and  acquiescence,  and,  we  might 
add,  with  the  fall  consent,  of  appellee  and 
his  wife,  which  continued  until  the  date  of 
the  damage  of  which  appellee  complains  in 
this  suit.  During  all  the  years  that  appel- 
lant was  cultivating  the  lands  owned  by  Joe 
Fisher  and  children  of  his  deceased  wife,  its 
tenants  in  common,  It  paid,  according  to 
its  contract,  to  Joe  Fisher,  as  long  as  he 
lived,  the  rental  value  thereof,  and  Joe  Fish- 
er paid  to  each  child,  Including  appellee's 
wife,  Its  proportionate  share  thereof. 
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It  appears  from  the  record,  practically 
without  dispnte,  that  the  children  of  Joe 
Fisher  and  his  deceased  wife,  Including  the 
wife  of  appellee  and  appellee  himself,  while 
they  did  not  join  In  the  execution  of  either 
of  the  written  Instruments  executed  by  Joe 
Fisher  to  appellant  hereinabove  copied,  at 
the  same  time  they  were  aware  that  their 
father,  Joe  Fisher,  had  authorized  appellant 
to  construct  Its  canal  over  said  lands,  and 
had  leased  to  appellant  said  lands  to  be  cul- 
tivated In  rice  for  the  rentals  above  men- 
tioned, and  none  of  said  children  Interposed 
any  objection  to  the  action  of  their  said 
father  In  granting  said  right  of  way  to  ap- 
pellant, or  in  leasing  said  lands  to  it,  and, 
in  fact,  none  of  said  children,  Including  the 
appellee,  had  any  objection  to  the  action  of 
their  said  father  in  granting  said  right  of 
way  to  appellant,  or  In  leasing  to  it  said 
lands  for  cultivation,  as  was  done.  There 
is  no  contention  that  appellant  failed  to  live 
up  to  its  agreement  in  any  respect,  either  in 
the  construction  and  operation  of  said  canal, 
or  in  respect  to  the  cultivation  and  use  of 
said  lands,  or  in  the  payment  of  rental  there- 
for. In  other  words,  all  of  said  children  of 
Joe  Fisher  and  wife,  not  only  knew  of  what 
their  father,  Joe  Fisher,  had  done  with  ref- 
erence to  authorizing  appellant  to  construct 
its  canal  over  the  common  estate,  and  not 
only  knew  of  the  contract  of  lease  of  said 
lands  made  by  him  to  appellant,  but  they 
bad  no  objection  thereto,  and  this  record 
shows  that  all  of  them  fully  acquiesced  in 
everything  that  Joe  Fisher  did,  both  as  to 
granting  the  right  of  way  for  the  canal  and 
as  to  leasing  the  lands  to  appellant  for  cul- 
tivation in  rice.  When  the  partition  of  the 
common  estate  was  had  between  Joe  Fisher 
and  his  said  children  in  1910,  it  appears 
from  the  -record  that  appellant  was  in  ho 
manner  a  party  to  that  proceeding,  and,  so 
far  as  we  are  able  to  tell,  no  recognition  was 
taken  of  appellant  or  its  canal  in  that  pro- 
ceeding, 

After  the  partition  proceeding  was  had  and 
the  110.4  acres  above  mentioned  fell  to  ap- 
pellee's wife,  appellant  did  not  cultivate  any 
portion  of  that  tract  any  further,  and,  so 
far  as  the  record  shows,  appellant  had  no 
further  dealings  or  connection  in  any  way 
with  appellee  or  his  wife. 

Appellant's  canal  crosses  appellee's  119.4 
acres  of  land  near  the  south  end  thereof, 
as  the  same  was  afterwards  laid  out,  and 
that  portion  of  the  tract  actually  occupied 
by  the  canal  Is  about  7  acres,  but  the  larger 
portion  of  appellee's  premises  lies  north  of 
the  canal.  The  natural  drainage  on  appel- 
lee's land  is  from  north  to  south,  or  prac- 
tically so,  and  surface  water  naturally  finds 
Its  way  from  appellee's  premises  southward 
in  the  direction  of  appellant's  canal,  and 
escapes  in  that  direction.  On  the  28th  day 
of  May,  1914,  there  was  a  heavy  rainfall  In 
that  vicinity,  and  the  north  bank  of  appel- 


lant's canal  prevented  the  escape  of  water 
which  fell  during  this  rain  and  caused  the 
same  to  back  up  on  appellee's  premises  and 
flood  the  same,  and  such  premises  remained 
practically  flooded  during  a  period  of  ap- 
proximately 15  days.  The  extent  of  the 
overflow  of  his  premises  was  such  that  he 
was  compelled  to  move  his  family  away  from 
home,  and  keep  them  away  a  period  of  ap- 
proximately 15  days.  Much  of  the  garden 
vegetables  and  field  crop  was  destroyed  by 
such  flood,  and  to  the  extent  and  value  as 
found  and  itemized  by  the  Jury  in  this  case, 
and  in  deference  to  the  verdict  of  the  jury, 
we  find  that  the  evidence  was  sufficient  to 
warrant  the  amount  found  in  appellee's  fa- 
vor because  of  inconvenience,  annoyance,  dis- 
comfiture, etc,  to  appellee  and  his  family. 
In  other  words,  we  find  that  on  account'  of 
the  overflow  of  appellee's  premises,  which 
was  In  consequence  of  surface  water  being 
prevented  from  escaping  by  reason  of  the 
presence  of  appellant's  canal,  appellee  was 
damaged  in  the  amount  as  found  by  the  jury 
in  this  case. 

As  stated  above,  the  case  was  submitted  to 
the  jury  upon  special  issues,  and  in  answer 
to  these  issues  the  Jury  found :  That  appel- 
lant, in  the  construction  and  operation  of  Its 
canal,  failed  to  provide  proper  drain  boxes  or 
other  openings  In  the  embankment  thereof  to 
drain  from  appellee's  land  the  surface  water 
which  accumulated  thereon;  that  appellant 
was  guilty  of  negligence  In  falling  to  provide 
such  drain  boxes  or  other  openings ;  that  ap- 
pellee 'requested  appellant  to  cut  a  sufficient 
opening  in  the  embankment  of  the  canal  to 
allow  surface  water  which  had  accumulated 
on  appellee's  premises  to  escape;  that  appel- 
lant was  guilty  of  negligence  In  falling  to  cut 
such  opening  In  said  embankment,  after  being 
requested  by  appellee  so  to  do. 

Appellant's  second  assignment  of  error 
challenges  the  action  of  the  trial  court  In  re- 
fusing to  peremptorily  Instruct  the  jury  In  its 
favor,  the  assignment  being: 

"The  undisputed  evidence  having  shown  that 
the  defendants,  in  the  rightful  exercise  of  do- 
minion over  its  own  property,  constructed  a 
canal  over  a  right  of  way  upon  land  owned  by 
the  defendant  company,  and  maintained  said 
canal,  and  that,  if  any  water  was  obstructed,  or 
caused  to  be  backed  upon  the  plaintiffs'  prop- 
erty, that  the  same  was  surface  water,  and  the 
defendant  cannot  be  held  liable  under  the  law 
for  any  damage  which  may  have  arisen  by  rea- 
son of  the  backing  of  such  surface  water,  there- 
fore the  court  erred  in  overruling  defendant's 
motion  to  instruct  a  verdict  in  its  behalf,  and 
the  court  furtoer  erred  in  not  instructing  the 
jury  to  return  a  verdict  for  the  defendant." 

The  proposition  under  this  assignment  Is 
as  follows : 

"The  land  upon  which  the  canal  in  (bis  case 
was  located  having  been  conveyed  to  the  defend- 
ant company  by  Joe  Fisher,  the  survivor  of  the 
community  estate  of  himself  and  his  deceased 
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wife,  out  of  a  larger  tract  of  land  owned  by 
said  estate,  and  it  having  been  shown  that  the 
children  of  the  said  Joe  Fisher,  deceased,  and 
his  deceased  wife,  who  were  the  sole  heirs  to 
said  estate,  had  acquiesced  as  tenants  in  com- 
mon in  the  ownership  and  occupancy  of  said 
land  conveyed  by  said  canal,  the  said  acquies- 
cence of  said  heirs,  including  the  wife  of  the 
plaintiff,  amounted  in  law  to  a  partition  by  es- 
toppel; hence  the  undisputed  evidence  in  this 
case  shows  that  the  defendant,  in  operating  said 
canal,  was  in  the  rightful  exercise  of  dominion 
over  its  own  property. 

We  have  hereinbefore  stated  what  we  con- 
ceive to  be,  from  the  record,  the  undisputed 
facts  upon  which  the  judgment  in  this  case 
was  awarded,  and  it  only  remains  to  deter- 
mine whether  upon  such  facts  the  Judgment 
of  the  trial  court  can  be  sustained  as  a  legal 
proposition. 

It  is  true  the  court  submitted  to  the  jury 
whether  or  not  appellant  was  guilty  of  negli- 
gence in  the  construction  and  operation  of  its 
canal,  and  also  whether  or  not  appellant  was 
guilty  of  negligence  in  refusing  to  cut  its  ca- 
nal embankment  after  being  requested  to  do 
so  by  appellee,  at  a  time  when  appellant  knew 
that  if  it  refused  to  do  so  appellee  would,  be 
damaged,  and  the  jury  found  that  appellant 
was  guilty  of  negligence  in  both  respects.  It 
Is  also-  true,  as  contended  by  appellee,-  that 
there  is  no  assignment  of  record  made  by  ap- 
pellant challenging  such  finding  of  negligence 
by  the  jury.  But  it  does  not  follow,  as  con- 
tended by  appellee,  that  in  the  absence  of 
complaint  on  appellant's  part  of  such  finding 
by  the  jury,  appellant  would  be  bound  there- 
by, and  that  the  judgment  as  to  damages 
must  necessarily  follow  and  be  sustained. 

[1]  Negligence,  -as  a  law  term,  presupposes 
a  breach  of  duty  owed  by  a  party  sought  to 
be  charged  with  such  negligence  to  the  party 
claiming  injury  therefrom.-  If  there,  was 
really  no  legal  duty  resting  upon  appellant  to 
the  appellee  in  this  case,  there  was  no  negli- 
gence on  the  part  of  appellant  towards  appel- 
lee in  contemplation  of  law,  and  appellant 
would  not  be  bound  by  the  verdict  of  the  Jury, 
even  though  there  be  no  assignment  by  appel- 
lant here  challenging  that  verdict. 

The  counter  proposition  made  by  appellee 
to  that  of  appellant  is  as  follows : 

"A  tenant  in  common  may  ordinarily  make 
use  of  jointly  owned  property  as  he  pleases, 
but  that  right  he  must  not  misuse  or  abuse  to 
the  injury  of  another  cotenant,  and  a  tenant  in 
common  who  is  guilty  of  negligence  in  his  use 
of  common  property,  is  liable  for  the  damage 
which  proximately  results  to  another  cotenant 
from  such  negligence." 

We  shall  not  undertake  to  determine  here 
whether  the  relation  between  appellant  and 
appellee's  wife  was  that  of  tenants  in  com- 
mon in  all  respects,  or  to  determine  Just  what 
relation  appellant  and  appellee  and  his  wife 
sustain  to  each  otner  under  the  facts  in  this 


case,  because  we  do  not  deem  it  necessary  to 
determine  Just  what  that  relation  was. 

If,  however,  we  should  be  of  the  opinion 
that -such  relation  was  that  of  tenants  in 
common  in  the  legal  acceptation  of  that  term, 
we  are  not  yet  prepared  to  agree  with  appel- 
lee's counter  proposition  to  the  extent  of 
holding  that  a  tenant  in  common  who  may  be 
guilty  of  any  act  of  negligence  in  his  use  of 
common  property,  as  distinguished  from  a 
willful  wrong  or  trespass,  would  be  liable  for 
all  damage  which  might  proximately  result 
to  a  cotenant  from  such  mere  negligence. 
No  authority  has  been  cited  by  appellee 
which  supports  the  counter  proposition  thus 
broadly  made.  The  only  Texas  case  that  be 
cites  that  could  in  the  least  be  construed  as 
authority  for  such  proposition  is  that  of 
Gillum  v.  Railway  do.,  5  Tex.  Civ.  App.  888, 
23  S.  W.  718.  As  we  read  that  case,  it  does 
not  go  to  the  extent  contended  for  by  appellee 
in  this  connection,  but  it  was  decided  in  that 
case  that  a  tenant  in  common  has  a  right  to 
sell  marketable  timber  growing  on  the  com- 
mon property,  so  long  as  he  does  not  commit 
waste,  and,  further,  that  the  purchaser  from 
such  tenant  in  common  takes  a  good  title  as 
against  the  other  cotenante;  their  remedy  be- 
ing to  compel  the  seller  to  account  for  the 
proceeds.  So,  if  it  should  be  held  that  appel- 
lant was  a  tenant  in  common,  under  the  un- 
disputed facts  in  this  case,  we  doubt  whether 
it  would  follow  that  it  .would  be  guilty  of 
actionable  negligence  towards  appellee  be- 
cause of  the  manner  in  which  it  constructed 
or  maintained  its  canal  or  because  of  its  re- 
fusal to  cut  the  canal  at  the  request  of  appel- 
lee. 

There  is  no  question  in  this  case  but 
what  tbe  damage  suffered  by  appellee  was 
caused  by  surface  water  in  every  sense  of 
that  term.  In  other  words,  there  is  no  diffi- 
culty in  this  case  in  determining  the  charac- 
ter of  water  that  caused  the  injury  complain- 
ed of. 

[2]  At  common  law  surface  water  was  con- 
sidered a  common  .enemy,  and  any  owner  of 
land  had  a  right  to  protect  himself  against 
such  water  and  to  do  anything  upon  his  own 
premises  with  that  end  in  view,  so  long  as 
what  he  did  amounted  to  no  more  than  a  due 
exercise  of  dominion  over  his  own  premises. 
This  rule  is  not  disputed  by  appellee;  nei- 
ther is  it  disputed  by  him  that  such  rule  ob- 
tains in  this  state.  That  such  was  the  rule 
at  common  law  and  is  the  rule  in  this  state, 
see  Barnett  v.  Matagorda  Rice  Co.,  98  Tex. 
355,  83  S.  W.  801, 107  Am.  St  Rep.  636;  Wil- 
bourne  v.  Terry,  161  S.  W.  33;  Walenta  v. 
Wolter,  186  S.  W.  873. 

While  admitting  the  common-law  rule  as  to 
surface  water  and  its  application  in  this 
state,  yet  it  is  the  contention  of  appellee,  In 
substance,  that  such  rule  of  protection 
against  surface  water  could  only  be  invoked 
by  one  whose  ownership  of  land  was  abso- 
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lute.  In  other  words,  appellee  contends  that 
nothing  short  of  a  fee-simple  title  In  land, 
under  the  common-law  rule,  affords  the  pos- 
sessor thereof  Immunity  where  he  causes 
damages  to  another  by  obstructing  the  natu- 
ral flow  of  surface  water. 

[3, *]  We  admit  that  we  have  not  been  cited 
by  counsel  for  either  side  in  this  case  to  any 
authority  bearing  directly  upon  the  very  facts 
of  this  case;  neither  have  we  been  able  to 
find  any  such  authority.  But,  under  the  un- 
disputed facts  in  this  case,  as  we  have  stated 
them,  It  Is  our  opinion  that  appellee  and  his 
wife  were  and  are  as  fully  bound  by  what  Joe 
Fisher  did  in  granting  to  appellant  the  right 
of  way  for  the  canal  In  question  as  If  they 
themselves  had  properly  signed  and  acknowl- 
edged both  the  written  instruments  executed 
by  Joe  Fisher  to  appellant,  as  hereinbefore 
copied ;  and  if  we  be  correct  in  this  conclu- 
sion, it  unquestionably  must  follow  that  ap- 
pellant was  in  the  rightful  exercise  of  domin- 
ion over  the  land  constituting  the  right  of 
way  of  said  canal,  and  that,  unless  appellant 
did  something  in  the  construction  or  opera- 
tion of  said  canal  that  amounted  to  an  undue 
exercise  of  dominion,  then  we  see  no  reason, 
In  common  sense  or  logic,  why  appellant 
could  be  liable  to  appellee  In  this  case. 

[t]  True,  appellee  contends  that,  If  appel- 
lant failed  to  construct  sufficient  drainage  un- 
der its  canal  to  permit  the  escape  of  surface 
water  from  his  premises,  and  If  such  failure 
was  negligence  In  the  opinion  of  the  Jury,  or 
if  the  failure  on  the  part  of  appellant  to  cut 
said  canal  after  being  requested  by  appellee  to 
do  so  amounted  to  negligence  in  the  opinion  of 
the  jury,  then  it  follows  that  appellant's  exer- 
cise of  dominion  over  Its  canal  was  not  a  due 
exercise  of  dominion  by  It,  and  that  conse- 
quently appellant  would  not  be  protected  by 
the  common-law  rule  as  to  surface  water, 
which  only  gave  protection  where  the  exer- 


cise of  dominion  by  the  owner  was  a  due  ex- 
ercise. 

We  have  given  this  contention  careful  con- 
sideration, and  we  are  unable  to  agree  with 
It  We  believe  that,  appellant  In  this  case 
having  in  effect  a  grant  by  all  the  interested 
parties  for  the  right  of  way  of  its  canal, 
and  the  right  to  operate  that  canal  for 
purposes  of  irrigation,  so  long  as  it  exercis- 
ed that  right  for  that  purpose,  as  was  con- 
templated by  the  parties  granting  that 
right,  and  since  it  was  not  provided  in  such 
grant  that  appellant  should  construct  drains 
or  openings  in  its  canal,  appellant  was  under 
no  legal  duty  to  do  so,  and  that  its  operation 
of  its  canal  without  doing  so  could  not  be 
held  to  be  an  undue  exercise  of  its  dominion 
over  Its  right  of  way. 

For  all  practical  purposes.  It  occurs  to  me 
that  appellant  Is  Just  as  much  the  owner  of 
the  land  covered  by  its  right  of  way  granted 
by  Joe  Fisher  and,  as  we  say,  his  children, 
and  that  its  right  of  dominion  thereover  is 
just  as  complete  as  if  it  was  the  owner  there- 
of by  fee-simple  title,  and  that  bo  long  as  It 
operates  said  canal  for  canal  purposes  only, 
as  was  Intended  by  the  parties,  It  cannot  in 
law  be  held  responsible  to  the  parties  making 
that  grant  merely  because  of  surface  water 
being  Impeded  and  backed  upon  the  premises 
of  another. 

Appellee  has  cited  many  cases  wherein 
railroads  were  involved  because  of  the  fail- 
ure to  construct  culverts,  drains,  etc.,  as  re- 
quired by  statute,  but  such  authorities  can 
have  no  application  here,  whether  they  ema- 
nate from  this  or  other  states. 

It  being  our  opinion  that  the  undisputed 
facts  In  this  case  show  no  legal  liability 
against  appellant  in  favor  of  appellee.  It  fol- 
lows that  the  Judgment  of  the  trial  court 
should  be  reversed,  and  here  rendered  In  fa- 
vor of  appellant;    and  It  will  be  so  ordered. 
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FT.  WORTH  &  R.  G.  EX.  CO.  t.  WILHITE. 
(No.  953.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
March  27, 1919.) 

1.  Railroads  <8=»268— Operation  or  Road  bt 
Receivers— Plea  ding. 

In  an  action  against  a  railroad  for  loss  of 
animals  killed  by  trains  operated  by  receivers, 
facts  necessary  to  fix  liability  upon  railroad,  re- 
ceivers having  been  discharged,  must  be  pleaded 
and  proved. 

2.  Railroads   «=»411(6)— Animals— Duty  to 
Fence. 

Where  Vernon's  Sayles*  Ann.  Civ.  St  1914, 
art.  7235  et  seq.,  relating  to  horses  and  cattle, 
has  not  been  adopted  in  a  county,  a  railroad 
operating  an  unfenced  track  therein,  unless 
negligent,  is  not  liable,  under  article  6608,  for 
hogs  killed  or  injured  while  running  at  large  in 
violation  of  title  124,  c.  5,  adopted  in  such 
county. 

8.  Railroads  <&=>411(1)— Fences. 

There  Is  no  law  compelling  railroads  to  fence 
a  right  of  way. 

Appeal  from  Comanche  County  Court;  J. 
H.  McMillan,  Judge. 

Action  by  S.  T.  Wllhlte  against  the  Ft. 
Worth  &  Rio  Grande  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  rendered. 

Jerome  P.  Kearby,  of  Comanche,  for  ap- 
pellant. 
Callaway  &  Callaway,  of  Comanche,  for  ap- 


Statement  of  Case. 
H1GGINS,  J.  This  suit  was  filed  June  16, 
1917,  by  Wllhlte,  against  appellant,  to  recover 
the  value  of  two  hogs  killed  by  a  train  and 
damages  for  Injuries  to  another  hog.  The 
facts  found  by  the  trial  court  may  be  sum- 
marised as  follows:  During  1916  Wllhlte 
lived,  on  a  rented  farm  six  miles  east  of 
Basse.  Appellant's  line  of  railway  passed 
through  the  farm.  In  April  and  May,  1916, 
two  hogs  belonging  to  appellee  were  killed 
and  one  crippled  by  a  train  operated  upon  the 
line  of  railway  aforesaid,  and  by  reason 
thereof,  appellee  was  damaged  In  the  sum  of 
♦85.  The  right  of  way  had  never  been  fenced 
at  this  point  Appellee's  farm  was  Inclosed 
by  a  hogproof  fence,  but  there  was  no  fence 
to  prevent  hogs  from  straying  upon  the  right 
of  way  and  tracks  of  appellant.  Appellee 
bad  turned  the  hogs  loose  upon  his  farm,  and, 
being  unattended,  they  strayed  upon  appel- 
lant's right  of  way  and  tracks.  At  the  time 
mentioned,  and  for  many  years  previous 
thereto,  there  was  In  force  and  effect  in 
Comanche  county  what  Is  commonly  known 
as  the  "Hog  Law,"  whereby,  under  the  pro- 


visions of  chapter  5,  tit.  124,  Revised  Statutes, 
hog,  sheep,  and  goats  were  prohibited  from 
running  at  large.  There  was  no  negligence 
on  the  part  of  the  parties  operating  the  train 
that  killed  and  crippled  the  hogs.  Under  the 
orders  of  the  District  Court  of  the  United 
States  in  the  Northern  District  of  Texas,  re- 
ceivers were  appointed  for  appellant  and  all 
of  Its  properties  were  operated  by  said  court 
and  Its  receivers  from  July  5,  1913,  to  No- 
vember 3, 1917,  and  such  receivers  had  charge 
of  all  of  the  properties  of  appellant  during 
the  time  mentioned  and  managed,  controlled, 
and  operated  this  line  of  railroad.  The 
court  found  that  appellant  was  guilty  of  ac- 
tionable negligence  in  falling  to  fence  its 
right  of  way  so  as  to  exclude  hogs,  and  that 
by  reason  thereof  It  was  liable  for  the  dam- 
ages, sustained  by  appellee  and  rendered 
Judgment  accordingly. 

Opinion. 

II]  L  .There  are  no  facts  pleaded  or  found 
by  the  trial  court  which  would  authorize  a 
judgment  against  appellant  for  damages  on 
account  of  animals  killed  or  injured  by 
trains  operated  by  the  receivers  of  Its  proper- 
ties, appointed  by  the  federal  court  The 
record  discloses  that  the  two  hogs  were  kill- 
ed and  the  third  injured  by  a  train  operat- 
ed by  such  receivers.  There  Is  no  occasion  to 
discuss  this  question,  as  it  Is  well  settled 
that  the  facts  necessary  to  fix  liability  upon 
appellant  must  be  pleaded  and  proven.  Rail- 
way Co.  v.  McFadden,  89  Tex.  138,  33  S.  W. 
853;  Lumber  Co.  v.  Cunningham,  154  S.  W. 
288 ;  Hovey  v.  Weaver,  175  S.  W.  1089 ;  Rail- 
way Co.  v.  Daniel,  195  S.  W.  625;  s.  c,  186 
S.  W.  383;  Railway  Co.  v.  Ballon,  174  S. 
W.  337. 

[2]  2.  Prior  to  the  amendment  of  article 
6603,  R.  S.,  by  Acts  1905,  p.  226,  c.  117,  It  was 
held  that  railway  companies,  unless  guilty  of 
negligence,  were  not  liable  for  stock  killed 
or  Injured  in  counties  and  subdivisions  there- 
of where  the  stock  law  was  In  force  prohib- 
iting animals  from  running  at  large.  Rail- 
way Co.  v.  Tolbert,  90  S.  W.  598;  s.  c,  100 
Tex.  483,  101  S.  W.  206;  Railway  Co.  v. 
Nussbaum  &  Scharff,  48  Tex.  Civ.  App.  410, 94 
S.  W.  1101;  Railway  Co.  v.  Kropp,  91  S.  W. 
819;  Railway  Co.  v.  Seofleld,  98  S.  W.  436; 
Railway  Co.  ▼.  Atlas,  etc.;  36  Tex.  Olv.  App. 
368,  81  S.  W.  792. 

For  the  evident  purpose  of  changing  the 
rule  announced  In  the  cited  cases,  article 
6603,  R.  S.,  was  amended  by  the  act  of  1905. 
This  amendment  provided  that — 

"Such  liability  [I.  e.,  for  stock  killed  or  in- 
jured] shall  also  exist  in  counties  and  subdivi- 
sions of  counties  which  adopt  the  stock  law  pro- 
hibiting the  running  at  large  of  horses,  mules, 
jacks,  jennets  and  cattle." 


«=>For  other  cases  sea  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


766 


210  SOUTHWESTERN  REPORTER 


(lex. 


At  the  time  of  this  amendment,  and  now, 
there  are  two  laws  relating  to  stock  running 
at  large.  The  first  Is  the  act  prohibiting 
hogs,  sheep,  and  goats  from  so  doing.  This 
Is  the  act  of  1876,  with  subsequent  amend- 
ments. It  appears  in  Vernon's  Sayles'  Revis- 
ed Statutes  as  chapter  5  of  title  124.  The 
second  is  the  act  prohibiting  horses,  mules, 
jacks,  jennets,  and  cattle  from  running  at 
large  in  certain  counties.  This  act  was  orig- 
inally passed  In  1899  (Gen.  Laws  26th  Leg. 
c.  128,  p.  220),  and  with  its  subsequent  amend- 
ments appears  In  Vernon's  Sayles'  Revised 
Statutes  as  chapter  6  of  title  124.  The 
history  of  the  legislation  relating  to  this 
last  class  of  animals  Is  traced  In  Vernon's 
1918  Supplement.    See  note  to  article  7235. 

It  thus  appears  that,  when  article  6603, 
R;  S.,  was  amended  by  the  act  of  1905,  there 
were  two  stock  laws — one  relating  to  hogs, 
sheep,  and  goats;  the  other  to  horses,  mules, 
jacks,  jennets,  and  cattle. 

The  amendment  of  1905  Imposes  an  ab- 
solute liability  upon  railroad  companies 
whose  road  is  unfenced  In  localities  which 
have  adopted  the  law  relating  to  the  animals 
last  named.  It  does  not  appear  that  this  law 
has  been  adopted  In  Comanche  county.  It 
thus  follows,  under  the  rule  announced  in  the 
Tolbert  Case,  that  appellant  is  not  liable  for 
animals  killed  or  injured  while  running  at 
large  In  violation  of  the  law  prohibiting 
hogs,  sheep,  and  goats  from  so  doing.  Since 
the  trial  court  found  that  there  was  no  negli- 
gence on  the  part  of  the  operators  of  the 
train  which  killed  and  injured  appellee's 
hogs,  there  is  no  liability.  Under  the  cited 
authorities  liability  cannot  be  predicated,  as 
was  done  by  the  trial  court,  upon  the  theory 
that  appellant's  failure  to  fence  Its  right  of 
way  constituted  actionable  negligence. 

[3]  There  is  no  law  compelling  railroads 
to  fence  their  right  of  way.  Under  the  law  In 
force  in  Comanche  county  the  animals  became 
trespassers  when  they  entered  upon  the  right 
of  way  and  tracks  of  appellant,  and,  in  the 
absence  of  negligence  on  the  part  of  the  op- 
erators of  the  train,  there  is  no  liability. 

Reversed  and  rendered. 


AMSLBR  v.  OAVITT.    (No.  607a) 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Feb. 

26,  1919.    Rehearing  Denied  April 

9,  1919.) 

1.  Corporations  «j=»l2l(l)  —  Transfer  or 
Corporate  Stock— Breach  of  Contract— 
Remedies. 
Generally  the   remedy   for   a   breach   of  a 
contract  to  sell  stock  in  a  corporation  is  an  ac- 
tion for  damages. 


2.  Specific  Performance  4J=»70  —  Contract 
to  Convey  Corporate  Stock. 

Where  justice  requires  it,  an  action  can  bs 
maintained  for  specific  performance  of  a  con- 
tract to  sell  stock  in  a  corporation. 

3.  Specific  Performance  <8=a70  —  Contract 
to  Convey  Corporate  Stock— Propriety 
of  Remedy. 

In  a  suit  for  specific  performance  of  a  con- 
tract to  convey  corporate  stock  by  the  terms  of 
which  plaintiff,  as  part  of  the  consideration,  was 
to  convey  an  interest  in  realty,  allegations  that 
the  shares  of  stock  were  limited,  that  an  equal 
amount  of  other  shares  could  not  be  purchased 
on  the  same  terms,  or  at  all,  and  that  plaintiff 
was  familiar  with  the  affairs  of  the  corporation, 
and  was  desirous  of  obtaining  such  shares,  show- 
ed, a  cause  of  action  for  specific  performance. 

Error  from  District  Court,  McLennan 
County;    Geo.  N.  Denton,  Judge. 

Suit  by  S.  A.  Cavitt  against  S.  Amsler,  for 
specific  performance.  Decree  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

W.  L.  Eason,  of  Waco,  for  plaintiff  in 
error. 

Rogers  &  Earle,  of  Waco,  for  defendant  In 
error. 

KEY,  C.  J.  Defendant  In  error  sued  and 
obtained  a  judgment  against  plaintiff  in  er- 
ror for  specific  performance  of  contract,  by 
which  plaintiff  in  error  agreed  to  convey  to 
defendant  in  error  50  shares  of  the  capital 
stock  of  a  corporation  known  as  the  Mc- 
Gregor Milling  &  Grain  Company.  By  the 
terms  of  the  contract,  defendant  In  error  was 
to  pay  to  plaintiff  in  error  $1,000  cash,  ex- 
ecute a  promissory  note  for  $1,000,  due  at  a 
specified  time*  and  .bearing  a  specified  rate 
of  interest,  and  was  also  to  convey  to  him 
an  undivided  half  Interest  in  a  certain  piece 
of  real  estate  owned  jointly  by  plaintiff  In 
error  and  defendant  In  error; 

There  Is  no  statement  of  facts,  nor  as- 
signments of  error,  and  the  case  is  presented 
to  this  court  upon  the  proposition,  submitted 
as  fundamental  error,  that  the  petition'  upon 
which  the  case  was  tried  was  insufficient, 
and  failed  to  state  a  cause  of  action  entitling 
the  plaintiff  to  a  judgment  for  specific  per- 
formance.    ... 

[1,2]  As  a  general  rule,  the  remedy  for  a 
breach  of  contract  to  sell  stock  in  a  corpora- 
tion is  an  action  for  damages ;  but  there  are 
exceptions  to  that  rule,  and,  where  the  ends 
of  justice  require  It,  an  action  can  be  main- 
tained for  specific  performance. 

"If  the  stock  contracted  to  be  sold  is  easily 
obtained  in  ■  the  market,-  and  there  are  no  par- 
ticular seasons  why  the  vendee  should  have  the 
particular  stock  contracted  for,  he  is  left  to  his 
action  for  damages.  But  where  the  value  of 
the  stock  is  not  easily  ascertained,  or  the  stock 
is   not   to    be    obtained    readily   elsewhere,    or 
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there  is  some  particular  reasonable  cause  for 
the  vendee  requiring  the  stock  contracted  to  be 
delivered,  a  court  of  equity  will  decree  a  spe- 
cific performance  and  compel  the  vendor  to  de- 
liver the  stock."  1  Cook  on  Corporations  (6th 
Ed.)  |  836. 

[3]  The  plaintiff  In  the  court  below  alleged 
in  his  petition  that  the  shares  of  stock  In  the 
corporation  were  limited,  and  that  he  could 
not  purchase  an  equal  amount  of  other 
shares  upon  the  terms  and  conditions  of  his 
contract  with  the  defendant;  that  other 
shares  of  stock  were  not  upon  the  market 
upon  the  terms  of  the  plaintiffs  contract 
with  the  defendant,  and  for  those  reasons  he 
was  unable  to  buy  other  shares  of  stock  In 
lien  of  those  which  the  defendant  agreed  to 
sell  him.  He  also  alleged  that  he  was  inter- 
ested and  familiar  with  the  affairs  of  that 
corporation,  and  for  many  reasons  was  de- 
sirous of  obtaining  the  60  shares  of  stock 
sued  for. 

The  answer  of  the  defendant  contained  a 
general  demurrer  to  the  plaintiff's  petition, 
but  the  record  fails  to  show  that  it  was 
called  to  the  attention  of,  or  ruled  upon  by, 
the  trial  court.  This  being  the  condition  of 
the  record,  we  overrule  plaintiff  in  error's 
contention,  and  hold  that  the  petition  sup- 
ports the  Judgment.  In  fact,  we  are  of  opin- 
ion that,  if  the  general  demurrer  bad  been 
Insisted  upon,  it  should  have  been  overruled. 

This  case  Involves  more  than  an  action  for 
specific  performance  of  a  contract  relating 
to  pergonal  property.  By  the  terms  of  the 
contract,  the  defendant  in  the  court  below 
obligated  himself  to  purchase  real  estate 
from  the  plaintiff,  and  the  decree  of  the  court 
requires  specific  performance  of  that  obliga- 
tion; also,  there  were  other  allegations  In 
the  petition,  which,  perhaps,  were  sufficient 
to  take  it  out  of  the  general  rule,  and  author- 
ize the  plaintiff  to  demand  specific  perform- 
ance. 

No  error  has  been  shown,  and  the  judgment 
is  affirmed. 


VAN  CLEAVE  et  al.  v.  WALKER  et  al. 
(No.  1506.) 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 
March  26,  1910.) 

1.  Master  and  Servant  «=>330(1)— Injury 
to  thibo  person  —  action  —  bubden  of 
Proof. 

In  action  against  automobile  dealers  for 
death  of  one  killed  by  their  demonstrator,  the 
burden  of  proof  was  upon  plaintiff  to  show  the 
demonstrator  was  acting  with  i  the  scope  of 
his  employment  when  the  accident  occurred. 

2.  Master  and  Servant  <8=>302(6)  —  Injury 
to  Third  Person  —  Demonstrator  of  Au- 
tomobile. 

Although  automobile  dealers  allowed  their 
demonstrator  to  use  demonstration  car  for  his 


own  enjoyment,  they  would  not  be  liable  for 
injury  done  by  him  while  so  driving  the  car; 
he  not  being  in  the  master's  business  in  such 
driving  any  more  than  any  one  who  might  hire 
or  borrow  the  car. 

3.  Master  and  Servant  <8=>302(6)  —  Injury 
to  Third  Pebson— Returning  to  Garage. 
Automobile  dealers  having  allowed  their 
demonstrator  to  take  oat  demonstration  car  for 
his  own  enjoyment,  they  would  not  be  liable 
for  accident  occurring  to  third  person  while 
demonstrator  was  returning  the  car  to  the  gar- 
age; for  the  fact  that  it  was  demonstrator's 
duty  to  return  the  car  after  such  use  would  not 
make  his  acts  in  doing  so  acts  within  his  em- 
ployers' service,  but  the  return  would  be  but 
an  incident  to  the  use. 

Appeal  from  District  Court,  Wichita  Coun- 
ty;   Edgar  Scurry,  Judge. 

Action  by  D.  C.  Walker  and  another 
against  A.  J.  Van  Cleave,  B.  F.  Walling,  and 
another.  From  Judgments  for  plaintiff,  the 
named  defendants  appeal.  Reversed  and 
rendered  as  to  named  defendants,  and  affirm- 
ed as  to  the  other  defendant 

Martin  &  Oneal,  of  Wichita  Falls,  for  ap- 
pellants. 

Martin,  Bullington,  Boone  &  Humphrey,  of 
Wichita  Falls,  for  appellees. 

BOVCE,  3.  Appellees,  D.  C.  Walker  and 
wife,  recovered  damages  in  the  court  below 
against  A  J.  Van  Cleave,  B.  F.  Walling,  and 
Alex  Hlrsfch  tor  the  negligent  killing  of 
their  minor  son,  the  result  of  being  run  over 
by  an  automobile  driven  by  the  said  Alex 
Hlrsch.  The  automobile  being  driven  by 
Alex  Hlrsch  at  the  time  belonged  to  the  de- 
fendants Van  Cleave  and  Walling,  and  the 
recovery  against  said  two  last  named  de- 
fendants was  on  the  theory  that  the  said 
Alex  Hlrsch  was  at  the  time  of  the  accident 
in  the  employment  and  engaged  in  the  busl: 
ness  of  the  said  defendants. 

The  defendants  Van  Cleave  and  Walling 
only  appeal,  and  one  of  the  principal  ques- 
tions on  the  appeal  is  as  to  whether  the 
evidence  is  sufficient  to  show  that  the  said 
Hlrsch  was  at  the  time  of  the  accident  en- 
gaged In  the  business  of  the  two  appellants, 
so  as  to  make  them  liable  for  his  negligence. 
The  evidence  shows  that  the  appellants  Van 
Cleave  and  Walling  were  partners  engaged  in 
the  sale  of  automobiles  in  the  city  of  Wichita 
Fails,  where  they  maintained  a  shop  or  sales- 
room. Alex  Hlrech  was  employed  by  them 
as  salesman  and  bookkeeper.  Walling  was 
the  manager  of  the  business;  Van  Cleave 
living  in  another  town  and  being  at  the 
place  of  business  only  occasionally.  Dur- 
ing the  absence  of  his  employers,  Hlrsch  had 
charge  of  the  business.  His  duties  were  to 
keep  the  books  and  sell  cars,  and,  as  a  part 
of  this  latter  duty,  to  "demonstrate"  them  to 


«=»Foi  other  ewes  see  same  topic  and  KEY-NUMBER  Id  all  Key-Numbered  Digest*  and  Indexes 


Digitized  by  Vj 


oogle 


768 


210  SOUTHWESTERN  HEPOBTEB 


(Tex. 


prospective  purchasers.  He  also  at  times 
drove  the  car  which  they  used  as  a  demon- 
strator on  the  streets  of  the  city  for  the  pur- 
pose of  showing  off  its  appearance  and  per- 
formance. He  also  at  times  took  the  demon- 
stration car  out  and  drove  it  for  his  own 
pleasure,  taking  his  wife  riding  on  some  of 
these  occasions.  The  only  witnesses  as  to 
his  authority  to  so  use  the  automobile  for 
his  own  private  pleasure  were  the  three 
defendants,  and,  while  they  testify  that  he 
had  no  right  to  so  use  it  and  had  been  "jack- 
ed up"  for  doing  so,  the  Jury  would  have  per- 
haps been  warranted  In  finding  that  he  used 
the  automobile  occasionally  for  his  own 
pleasure  with  the  tacit  consent  of  his  em- 
ployers. On  the  evening  of  the  accident 
the  defendant  Hlrsch  closed  up  the  sales- 
room, defendant  Walling  having  already 
left,  at  the  close  of  business  hours  for  the 
day,  and  took  the  automobile  out,  going  to 
his  home  for  the  purpose,  so  he  testifies,  of 
taking  his  wife  riding.  His  wife  bad  been 
taken  sick  In  the  afternoon,  and  his  aunt, 
with  whom  they  were  living,  suggested  that 
she  ought  to  have  some  medicine,  and,  accord- 
ing to  the  testimony  of  the  said  Hlrsch,  he 
started  to  town  without  eating  his  supper, 
for  the  purpose  of  getting  the  medicine,  In- 
tending to  leave  the  automobile  at  the  sales- 
room, where  it  was  his  duty  to  return  It 
whenever  it  was  used,  and  after  getting  the 
medicine  to  go  back  home  on  the  street  car. 
It  was  as  he  was  on  bis  way  to  town  that 
the  accident  occurred.  It  was  about  dusk 
in  the  evening. 

[1-3]  The  liability  of  the  master  in  cases 
of  this  kind  is  to  be  determined  by  the  appli- 
cation of  the  general  principles  of  the  law  of 
master  and  servant  In  such  cases  the 
burden  Is  upon  the  plaintiff  seeking  to  bold 
the  master  for  an  injury  inflicted  by  the 
servant  to  "show  that  the  servant  did  the 
wrong  while  acting  within  the  scope  of  his 
employment,"  and  the  act  (of  driving  the 
automobile  in  this  Instance)  "must  be  done 
in  furtherance  of  the  master's  business  and 
for  the  accomplishment  of  the  object  for 
which  the  servant  is  employed."  I.  Sc  O. 
N.  Ry.  Oo.  v.  Anderson,  82  Tex.  516,  IT  S.  W. 
1039,  27  Am.  St  Rep.  902;  Hill  v.  Staats, 
189  S.  W.  85.  The  evidence  is  insufficient,  we 
think,  to  warrant  the  finding  that  Hlrsch 
took  the  automobile  out  that  evening  for 
tile  purpose  of  demonstration  on  the  streets, 
or  to  a  prospective  purchaser;  it  merely 
suggests  a  possibility  that  this  may  have 
been  true  and  is  not  sufficiently  tangible  to 
form  the  basis  of  a  verdict    Joske  v.  Irvine, 


91  Tex.  574,  44  S.  W.  1062,  106S,  particularly 
as  such  suggestion  is  contradicted  by  the  posi- 
tive testimony  as  to  his  real  purpose  In  such 
matter.  Starkey  v.  Wooten  Grocery  Co.,  143 
S.  W.  693 ;  Grand  Fraternity  v.  Melton,  102 
Tex.  399,  117  S.  W.  788.  If  the  evidence  Is 
sufficient  to  warrant  the  conclusion  that  the 
defendant  Hlrsch  was  allowed  to  use  the 
automobile  for  his  own  enjoyment  and  that 
he  took  It  out  on  this  evening  for  such  pur- 
pose, with  the  consent  of  his  employers,  nev- 
ertheless there  would  not  be  any  liability  on 
their  part  for  an  Injury  done  by  him  while 
driving  the  automobile  under  these  circum- 
stances. Doran  v.  Tomsen,  76  N.  J.  Law, 
754,  71  Atl.  296,  19  L.  R.  A.  (N.  S.)  335,  131 
Am.  St  Rep.  677;  Cunningham  v.  Castle, 
127  App.  Div.  580,  111  N.  Y.  Supp.  1061-1063; 
Beilly  v.  Connable,  214  N.  Y.  586,  108  N.  E. 
853,  L.  R.  A.  1916A,  954,  Ann.  Cos.  1916A, 
656;  Berry's  Law  of  Automobiles,  ff  138-140. 
The  servant  while  using  the  automobile  un- 
der such  circumstances,  is  no  more  engaged 
in  the  business  of  the  employer  than  one 
who  might  borrow  or  hire  It  Liability,  If 
any,  In  such  case  for  injury  inflicted  by  such 
person  In  using  the  automobile  would  depend 
on  an  entirely  different  principle,  whether 
there  was  any  negligence  in  Intrusting  to 
such  person  an  Instrument  capable  of  be- 
coming a  dangerous  agency,  if  not  properly 
handled.  No  such  question  is  presented  by 
the  pleading  and  evidence  in  this  case.  It 
is  argued  by  appellee,  and  this  is  probably 
the  theory  on  which  the  jury  proceeded  In 
reaching  the  verdict  that  even  if  the  defend- 
ant Hlrsch  did  take  the  automobile  out  for 
his  own  purposes,  yet  it  was  his  duty  to 
take  it  back  and  put  it  in  the  salesroom  after 
such  use  and  his  acts  in  so  doing  would  be 
In  the  service  of  his  employers.  This  Is  a 
too  narrow  view  of  the  act  The  return  of 
the  automobile  was  an  incident  to  its  use, 
and  If  the  use  was  for  the  benefit  of  the 
employe,  and  not  in  the  service  of  the  mas- 
ter, the  entire  transaction  is  to  be  regarded 
as  for  his  own  benefit  Hill  v.  Staats,  189 
S.  W.  85. 

We  are  of  the  opinion,  therefore,  that 
appellant's  request  for  a  peremptory  instruc- 
tion should  have  been  given,  and,  as  the  case 
seems  to  have  been  fully  developed,  we  will 
here  reverse  and  render  judgment  in  their 
favor,  affirming  it  as  to  the  defendant 
Hlrsch. 

This  disposition  of  the  case  makes  it  un- 
necessary to  consider  the  other  assignments 
presented. 
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ABBOTT    r.    WESTERN    UNION    TELE- 
GRAPH CO.    (No.  241©;) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 

25,  1919.    Rehearing  Denied  April 

7,  1919.) 

X.  TBIAL  «=»886(8)— DeCLABATIONB  OT  LAW— 
COKTOBWTT  TO   EVIDENCE. 

A  declaration  asked  in  a  suit  against  a 
telegraph  company  to  recover  a  penalty  under 
Rev.  St.  1909,  f  8830,  that  plaintiff  could  not 
recover  if  defendant  agreed  with  the  party  to 
whom  the  message  was  erroneously  delivered 
upon  discovering  such  error,  that  such  party 
should  deliver  it  promptly  to  the  addressee,  and 
this  was  done  was  properly  refused,  where  such 
party  testified  that  "he  thought"  he  delivered 
the  message  first,  and  saw  defendant's  agent 
afterwards. 

2.  Telegraphs  and  Telephones  «=»78(3)  — 
Action   fob   Penalty  —  Pleading   and 
Psoor. 
The  sender  of  a  telegram  cannot,  In  a  suit 
for  the  penalty  prescribed  by  Rev.  St  1909,  | 
8330,  for  failure  to  transmit  same  and  use  due 
diligence  in  placing  it  in  the  hands  of  the  ad- 
dressee, base  bis  claim  upon  the  disclosing  of 
the  contents  of  the  telegram  to  a  party  other 
than  the  addressee,  the  penalty  for  such  an  of- 
fense being  provided  by  section  3334. 

8.  Statutes  e=a241(l)  —  Penal  Statutes  — 
"Stbiotly  Conbtbded." 
The  rule  that  penal  statute  must  be  strictly 
construed  means  that  the  court  must  not  bring 
cases  within  the  provisions  of  such  statute  not 
clearly  embraced  by  It,  nor  by  narrow  or  forced 
construction  of  words  exclude  cases  obviously 
within  its  provisions,  the  duty  of  the  court  being 
to  follow  the  intention  of  the  Legislature.  [Cit- 
ing Words  and  Phrases,  Second  Series,  Strict 
Construction.] 

4.  Telegraphs  and  Telephones  «J=»78<1)— 
Delivery  or  Message— Cabe  Exebcised— 
Liability. 
W.  C.  M.  and  L.  O.  M.  were  well-known 
attorneys  in  a  town  of  about  3,000.  A  tel- 
egraph agent  of  the  town,  on  receiving  a  mes- 
sage addressed  to  W.  C.  M.,  changed  the  ini- 
tials so  as  to  make  them  read  L.  C.  M  The 
message  was  filed  at  8:20  a.  m.,  and  was  deliv- 
ered to  L.  C.  M.  at  8 :50  a.  m.,  who,  upon  dis- 
covering the  mistake,  delivered  it  to  W.  0.  M. 
at  10:00  a.  m.,  and  in  time  for  the  latter  to 
take  the  earliest  train,  as  requested  by  the 
message.  Held,  that  there  was  not  such  a  lack 
of  diligence  as  to  make  the  telegraph  company 
liable  for  the  penalty  prescribed  by  Rev.  St 
1909,  J  3330. 

Storgis,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Laclede  Comi- 
ty; L.  B.  Woodslde,  Judge. 

Action  by  H.  O.  Abbott  against  the  West- 
ern Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 


Albert  T.  Benedict,  of  New  York  OUr,  and 
A.  W.  Curry,  of  Lebanon,  for  appellant 

I.  W.  Mayfleld  ft  Son,  of  Lebanon,  for  re- 
spondent . 

BRADLEY,  J.  Plaintiff,  the  sender  of  a 
telegram,  sued  to  recover 'tine  penalty  pro- 
Tided  In  section  8330,  R.  S.  1909.  The  cause 
was  submitted  to  the  court  without  the  Inter- 
vention of  a  Jury,  and  the  finding  and  judg- 
ment was  for  plaintiff,  and  defendant  ap- 
pealed. 

The  charge  in  the  petition  Is  that  "the  de- 
fendant wholly  failed  and  neglected  to  trans- 
mit and  deliver  said  message  to  the  desig- 
nated addressee  thereof  by  the  most  direct 
means  available,  without  material  alter- 
ations, promptly,  and  with  Impartiality  and 
In  good  faith,  but  said  message  has  not  yet 
been  delivered  to  the  addressee  thereof  by 
this  defendant."  The  message  was  filed  at 
Rolla,  Mo.,  at  8:20  a.  m.,  March  27, 1918,  and 
Is  as  follows: 

"W.  C.  Mayfleld,  Lebanon,  Missouri: 
"Come  to  Rolla  to-day  on  No.  4.    Important 
business.  [Signed]    H.  O.  Abbott" 

The  message  arrived  at  Lebanon  In  due 
time,  and  was  by  the  messenger  delivered  to 
L.  C.  Mayfleld,  who  receipted  for  it.  W.  O. 
Mayfleld  and  L.  C.  Mayfleld  are  lawyers,  and 
have  offices  In  Lebanon  just  across  the  street 
from  each  other.  The  telegram  was  proper- 
ly transcribed,  but  after  its  transcription  an 
L  was  written  In  pencil  over  the  W,  making 
L.  C.  Mayfleld  the  addressee  Instead  of  W.  C. 
Mayfleld,  the  original  addressee.  L  C.  May- 
field,  to  whom  the  telegram  was  delivered, 
was  unaware  of  any  "Important  business" 
that  might  concern  him  In  Rolla,  and  he 
called  Abbott,  the  sender,  by  telephone,  and 
of  course  ascertained  that  the  telegram  was 
for  W.  C.  Mayfleld.  L.  C.  Mayfleld,  on  learn- 
ing this  fact,  Immediately  took  the  tele- 
gram across  the  street  and  delivered  It  to 
W.  O.  Mayfleld  about  10:00  a.  m.  W.  C. 
caught  the  designated  train  and  went  to 
Rolla  In  response  to  the  telegram,  and  plain- 
tiff was  in  no  wise  affected  by  the  mistake. 

On  cross-examination  L.  O.  Mayfleld  testi- 
fied: 

"Q.  Mr.  Mayfleld,  when  yon  found  that  this 
message  wasn't  for  you,  you  had  a  conversation 
with  the  messenger,  didn't  you?  A  Yes,  sir; 
I  want  to  say  I  don't  remember  Just  how.  1 
believe  I  went  to  see  him,  because  it  had  bother- 
ed me  about  two  hours  and  worried  me  some. 
•  *  *  Q.  In  the  conversation  you  had  with 
the  messenger  or  agent  you  told  him  you  would 
deliver  it  to  Mr.  Waldo  Mayfleld,  didn't  you? 
A.  I  think  as  soon  as  I  found  out  got  word, 
from  Mr.  Abbott  that  it  wasn't  for  me,  I  imme- 
diately went  over  and  delivered  It  to  Waldo, 
and  I  saw  the  agent  or  messenger  after  that 
Q.  How  long?  A  Well,  I  couldn't  tell;  it 
wasn't  very  long.     Q.  Tou  told  him  that  you 
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had  delivered  It  to  Mr.  Waldo  Mayfleld?    A. 
That  la  my  recollection." 

The  statute  (section  3330,  R.  8.  1909)  on 
which  this  cause  It  founded  reads: 

"It  shall  be  the  doty  of  every  telegraph  or 
telephone  company,  incorporated  or  unincor- 
porated, operating  any  telephone  or  telegraph 
line  in  this  state,  to  provide  sufficient  facili- 
ties at  all  its  offices  for  the  dispatch  of  the 
business  of  the  public,  to  receive  dispatches 
from  and  for  other  telephone  or  telegraph  lines 
and  from  or  for  any  individual,  and  on  pay- 
ment or  tender  of  their  usual  charges  for  trans- 
mitting and  delivering  dispatches  as  establish- 
ed by  the  rules  and  regulations  of  such  tele- 
phone or  telegraph  lines,  to- transmit  and  deliv- 
er the  same  to  designated  address  and  to  use 
due  diligence  to  place  said  dispatch  in  the  hands 
of  the  addressee,  by  the  most  direct  means 
available,  without  material  alterations,  prompt- 
ly, and  with  impartiality  and  good  faith  under 
a  penalty  of  three  hundred  dollars  for  every  neg- 
lect or  refusal  so  to  transmit  and  deliver,  to  be 
recovered  with  costs  of  suit  by  civil  action  by 
the  person  or  persons  or  company  sending  or 
desiring  to  send  such  dispatch;  two-thirds  of 
the  amount  recovered  to  be  retained  by  the 
plaintiff,  and  one-third  to  be  paid  into  the  coun- 
ty school  fund  of  the  county  in  which  the  suit 
was  instituted,  and  the  burden  of  proof  shall 
be  upon  the  company  to  show  that  the  wire 
was  engaged  as  the  reason  for  the  delay  in 
transmitting  such  dispatch." 

[1]  The  Intent  and  purpose  of  the  statute 
Is  to  secure  to  the  patrons  of  telegraph  lines 
"fair,  prompt  and  Impartial  service."  Rob- 
ertson v.  Telegraph  Co.,  186  Mo.  App.  loc. 
Cit.  286,  172  S.  Wl  60. 

Plaintiff  bottoms  his  cause  upon  the  propo- 
sition that  defendant  did  not  "use  due  dili- 
gence to  place  said  dispatch  in  the  hands  of 
the  addressee."  The  record  shows  that  both 
of  the  Mayflelds  mentioned  are  practicing 
lawyers  in  Lebanon,  and  have  been  for  a 
number  of  years,  and  are  well  known  in  that 
vicinity.  Defendant  asked  two  declarations, 
one  in  the  nature  of  a  demurrer: 

"No.  1.  The  court  declares  the  law  to  be  that 
if  the  defendant  agreed  with  I*.  O.  Mayfield, 
on  discovery  of  the  fact  that  the  message  was 
addressed  to  W.  C.  Mayfield,  that  he,  the  said 
L.  C.  Mayfield,  would  deliver  the  same  message 
to  the  addressee,  then  the  said  L.  C.  Mayfield 
became  the  agent  of  the  defendant,  and,  if  he 
delivered  the  message  promptly,  impartially,  and 
in  good  faith,  the  plaintiff  cannot  recover. 

"No.  2.  The  court  declares  the  law  to  be  that 
the  message  in  question  was  filed  at  8 :20  a.  m., 
March  27,  1918,  and  transmitted  and  delivered 
to  the  addressee  at  about  10  o'clock  a.  in.  the 
same  day,  the  court  doth  find  that  the  said  mes- 
sage was  delivered  promptly,  impartially,  and 
in  good  faith,  and  the  plaintiff  cannot  recover." 

These  declarations  were  refused.  The  evi- 
dence would  not  Justify  Ma  1,  because  L.  O. 
Mayfield  testified  that  "he  thought"  that  he 
delivered  the  message  first  and  saw  the 
agent  of  the  defendant  afterwards.    Declara- 


tion No.  2  was  a  demurrer,  and  we  think 
should  have  been  given. 

[2]  Failure  to  use  due  diligence  to  deliver 
the  message  to  the  addressee  naturally  pre- 
supposes In  most  any  likely  case  that  there 
was  some  delay  In  delivery.  Proof  of  un- 
reasonable delay  makes  a  prima  facie  case. 
Kendall  v.  Telegraph  Co.,  66  Mo.  App.  192; 
Smith  t.  Telegraph  Co.,  57  Mo.  App.  259.  If 
there  was  no  delay — and  there  was  none  In 
the  case  at  bar — then  plaintiff  could  not 
make  a  prima  facie  case  based  on  delay.  If 
he  cannot  base  his  cause  on  delay,  then  on 
what?  Not  on  alteration,  because  he  is  not 
proceeding  on  that  theory,  even  if  such 
theory  was  tenable.  He  cannot  complain 
In  this  cause  that  the  contents  of  a  private 
dispatch  were  disclosed  to  a  person  other 
than  the  addressee.  The  penalty  for  that 
offense  is  prescribed  by  section  3334. 

[3]  Section  3330  is  penal,  and  must  be 
strictly  construed.  Moore  v.  Tel.  Co.,  164 
Mo.  App.  loc.  cit  171,  148  S.  W.  157;  Bddlng- 
ton  v.  Tel.  Co.,  115  Mo.  App.  93,  91  S.  Wl 
438.  4  Words  and  Phrases  (2d  Series)  p. 
719,  quoting  from  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  197,  24  Sup.  Ct 
436,  48  L.  Ed.  679,  defines  "strictly  con- 
strued'' as  follows: 

"The  rule  that  a  criminal  provision  must  be 
strictly  construed  means  only  that  the  court 
must  not  bring  cases  within  the  provision  of 
such  a  statute  that  are  not  clearly  embraced 
by  it,  nor  by  narrow,  technical,  or  forced  con- 
struction of  words  exclude  cases  from  it  that 
are  obviously  within  its  provisions.  What  must 
be  sought  for  always  Is  the  intention  of  the  Leg- 
islature, and  the  duty  of  the  court  is  to  give 
effect  to  that  intention  as  disclosed  by  the  words 
used."       • 

In  Moore  v.  Tel.  Co.  supra,  the  court  de- 
fines "strict  construction''  as  follows: 

"By  the  expression  'strict  construction'  is 
meant  that  the  scope  of  the  statute  shall  not  be 
extended  by  implication  beyond  the  literal  mean- 
ing of  the  terms  employed,  and  not  that  the  lan- 
guage of  the  terms  shall  be  unreasonably  inter- 
preted. Courts  should  neither  enlarge  nor  nar- 
row the  true  meaning  of  penal  statutes  by  con- 
struction, but  should  give  effect  to  the  plain 
meaning  of  words,  and,  where  they  are  doubt- 
ful, should  adopt  the  sense  in  harmony  with 
the  context  and  the  obvious  policy  and  object 
of  the  enactment." 

Again,  In  this  same  case  and  speaking  of 
section  3330,  the  court  said: 

"The  plain  letter  of  the  statute  as  amended 
discloses  the  legislative  purpose  of  requiring  a 
telegraph  company  to  use  reasonable  diligence 
not  only  in  the  transmission  of  a  paid  message 
over  its  wires,  but  in  the  prompt  delivery  of 
such  message  into  the  hand  of  the  addressee  by 
the  most  direct  means  available.  This  does  not 
mean  that  the  company  is  an  insurer  of  the 
delivery  of  the  message,  or  that  it  must  employ 
extraordinary  care  and  diligence  to  find  the 
addressee  and  personally  hand  him  the  message, 
but  that  it  must  act  with  reasonable  cant  and 
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promptness,  such  car*  as  the  hypothetical  or- 
dinarily careful  and  prudent  man  would  employ 
in  the  performance  of  a  duty  emphasized  by  a 
penal  law." 

The  Supreme  Court  lit  Priest  v.  Oapitain, 
286  Ho.  loc.  dt  462,  139  S.  W.  204,  approves 
of  a  definition  of  strict  construction  as  fol- 
lows: 

"Construction  of  a  statute  or  other  instrument 
according  to  its  letter,  which  recognizes  noth- 
ing that  is  not  expressed,  takes  the  language 
used  in  its  exact  and  technical  meaning,  and  ad- 
mits no  equitable  considerations  or  implica- 
tions." 

[*}  It  1*  not  necessary,  in  order  for  the 
sender  to  recover  the  full  penalty,  to  prove 
actual  damage  or  pecuniary  loss,  bnt  It  is 
necessary  to  prove  something.  The  mes- 
senger will  be  indulged  the  presumption,  un- 
til the  contrary  Is  shown,  that  he  acted  in 
good  faith  when  he  delivered  the  message  to 
I*.  C.  Mayfleld.  The  only  question  is,  Did 
he  act  as  the  ordinarily  careful  and  prudent 
person  would  have  acted  under  the  same 
or  similar  circumstances  T  There  is  no  ques- 
tion but  that  the  agent  was  attempting  to 
act  with  due  diligence.  The  message  was 
filed  at  8:20  a.  m.,  and  was  delivered  to  I*. 
C.  Mayfleld  at  8:60  a.  m.  The  agent  was 
merely  mistaken  In  the  Mayfleld  that  the 
message  was  for.  Suppose  that  the  messen- 
ger, upon  arrival  back  at  the  office  of  de- 
fendant, had  ascertained  that  he  'delivered 
the  message  to  the  wrong  Mayfleld,  and  had 
gone  to  L.  O.  Mayfleld,  and  obtained  the 
message  and  delivered  it  to  the  proper  ad- 
dressee by  10:00  ft.  m.,  the  time  when  I*  C. 
Mayfleld  delivered  It;  could  it  be  said  with 
reason  that  under  such  circumstances  the 
statute  would  have  been  breached?  We  do 
not  think  so.  Or  suppose  that  I*  C.  May- 
fleld had  called  up  the  defendant's  agent  in 
Lebanon  Instead  of  calling  up  the  sender, 
and  had  explained  that  the  message  was  not 
for  htm,  and  the  agent  had  requested  that  he 
(L  C.  Mayfleld)  deliver  to  the  proper  ad- 
dressee, and  L  C.  Mayfleld  had  done  so; 
could  there,  under  such  circumstances,  be 
any  room  to  charge  a  breach  of  the  statute? 
We  think  not.  We  think  that  to  extend  the 
statute  to  cover  the  facts  of  the  case  at 
bar  would  be  doing  violence  to  Its  letter  and 
its  spirit    The  Judgment  Is  reversed. 

FARRINGTON,  X,  concurs. 

STURGIS,  P.  J.  (dissenting).  The  plain- 
tiff, as  sender  of  a  telegraph  message,  sues 
to  recover  the  penalty  provided  by  section 
8380,  R.  S.  1909,  for  failure  to  transmit  such 
message  and  to  use  due  diligence  to  place 
such  dispatch  In  the  hands  of  the  addressee 
promptly.  The  facts  are  not  disputed,  and 
defendant  appeals  from  an  adverse  judg- 
ment, claiming  that  the  undisputed  facts  do 
not  warrant  a  Judgment  against  it 


The  facts  are  (fiat  plaintiff,  living  at  Rolla, 
Mo.,  paid  for  and  delivered  to  defendant's 
agent  at  that  place  this  telegraph  message: 

"Rolla,  Mo.,  March  27, 1918. 
"W.  O.  Mayfleld,  Lebanon,  Mo. : 

"Come  to  Rolla  to-day  on  No.  Four.  Impor- 
tant business.  H.  O.  Abbott" 

This  message  was  filed  at  Rolla  at  8:20  a. 
m.,  and  was  correctly  transmitted  and  re- 
ceived by  defendant's  agent  at  Lebanon  In 
a  short  time  thereafter.  The  addressee,  W. 
C.  Mayfleld,  was  a  lawyer  at  Lebanon,  had 
been  practicing  there  nine  years,  was  well 
known,  his  name  had  been  In  the  telephone 
directory  for  the  last  seven  years,  and  his 
law  office  was  in  the  business  part  of  town. 
There  was  also  another  well-known  lawyer, 
L.  C.  Mayfleld,  in  this  same  town,  having  his 
office  across  the  street  from  the  office  of  W. 
C  Mayfleld,  the  two  being  rivals  in  business, 
however,  rather  than  associates.  The  de- 
fendant's agent  at  Lebanon,  on  receiving  this 
telegram  directed  to  Wt  C.  Mayfleld,  erased 
the  first  initial,  "W.,"  and  wrote  the  initial 
"L"  Instead,  thus  making  the  message  one 
for  L  C.  Mayfleld  instead  of  W.  a  May- 
fleld. A  messenger  then  took  the  message 
to  L  C.  Mayfleld,  delivering  it  to  him  at  his 
office  at  8:50  a.  m.  W.  O.  Mayfleld  was  then 
at  his  office  across  the  street 

After  L.  C.  Mayfleld  received  this  message 
telling  Mm  to  come  to  Rolla  on  train  No.  4, 
he  did  not  understand  the  "important  busi- 
ness" mentioned  in  the  message,  and  natu- 
rally enough  called  up  the  sender,  H.  O. 
Abbott,  by  long-distance  phone,  to  learn  the 
particulars.  He  then  learned  that  the  tele- 
gram was  to  W.  C.  Mayfleld,  and  was  dis- 
appointed at  being  out  the  telephone  ex- 
pense, and  perhaps  at  losing  the  "important 
business."  However,  he  then,  of  his  own 
motion,  took  the  telegram  and  delivered  it 
to  W.  C.  Mayfleld  at  about  10:00  o'clock 
a.  m.,  explaining  doubtless  his  having  called 
Mr.  Abbott  by  phone.  It  was  yet  time  for 
W.  O.  Mayfleld  to  catch  the  train  for  Rolla, 
and  he  says  he  was  not  delayed  or  damaged. 

The  defendant  offered  no  evidence  and 
made  no  explanation  whatever  as  to  why 
It  changed  the  name  of  the  addressee  of  the 
telegram  and  then  delivered  it  to  L  O.  May- 
fleld Instead  of  W.  C.  Mayfleld. 

The  defendant's  theory  of  the  case  Is  in- 
dicated by  the  following  Instruction,  which 
the  court  refused: 

"No.  1.  The  court  declares  the  law  to  be  that 
If  the  defendant  agreed  with  L  O.  Mayfleld, 
on  discovery  of  the  fact  that  the  message  was 
addressed  to  W.  O.  Mayfield,  that  he,  the  said 
L.  C.  Mayfield,  would  deliver  the  said  message 
to  the  addressee,  then  the  said  L.  C.  Mayfield 
became  the  agent  of  the  defendant,  and,  if  he 
delivered  the  message  promptly,  impartially, 
and  in  good  faith,  the  plaintiff  cannot  recover." 
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The  facts  hypothesized  In  this  Instruction 
are  far  from  the  true  facts  of  the  case.  In- 
stead of  defendant  discovering  that  the  mes- 
sage was  addressed  to  Wt  G.  Mayfleld,  it 
knew  that  from  the  time  the  message  was  re- 
ceived, for  so  it  read  when  received.  And 
instead  of  defendant  agreeing  with  L.  C.  May- 
field  that  he  would  deliver  the  message  to 
W.  C.  Mayfleld  for  it,  the  defendant  did  not 
know  that  L.  C.  Mayfleld  would  or  had  done 
so  till  some  time  after  he  delivered  it  of  his 
own  accord  and  in  consequence  of  the  tele- 
phone communication  with  the  sender.  The 
defendant  took  no  action  in  the  matter  what- 
ever after  delivering  the  message  to  L.  O. 
Mayfleld,  and  the  first  it  knew  of  the  tele- 
gram being  delivered  to  W.  C.  Mayfleld  was 
when  Ia  C.  Mayfleld  later  told  the  defend- 
ant's agent;  by  way  of  criticism,  of  his 
having  done  so.  There  is  not  the  slightest 
ground  for  saying  that  L.  O.  Mayfleld  was  de- 
fendant's agent  in  delivering  this  telegram 
to  the  addressee,  for  It  was  done  without  its 
knowledge,  and  there  was  no  intention  on 
defendant's  part  of  having  him  do  so. 

The  only  other  instruction  offered  by  de- 
fendant is  to  the  effect  that  because  the 
message  in  question  was  filed  at  8:20  a.  m. 
and  transmitted  and  delivered  to  the  addres- 
see at  10:00  a.  m.  the  same  day,  the  court 
mast  find  that  same  was  delivered  promptly, 
Impartially,  and  in  good  faith,  regardless  of 
how  this  was  brought  about,  and  that  plain- 
tiff cannot  recover.  The  effect  of  this  In- 
struction is  to  excuse  all  derelictions  of  the 
defendant,  provided  the  telegram  did  in 
fact  reach  the  addressee  in  due  time— the 
question  of  liability  is  to  be  determined  solely 
by  the  result. 

Turning  to  the  statute  here  involved  (sec- 
tion 3330,  R.  S.  1909),  we  find  that  it  makes 
it  the  duty  of  every  telegraph  company  to  re- 
ceive messages,  and,  on  payment  of  the 
charges,  "to  transmit  and  deliver  the  same 
to  designated  address  and  to  use  due  dili- 
gence to  place  said  dispatch  in  the  hands 
of  the  addressee,  by  the  most  direct  means 
available,  without  material  alterations, 
promptly,  and  with  impartiality  and  good 
faith  under  a  penalty  of  three  hundred 
dollars  for  every  neglect  or  refusal  so 
to  transmit  and  deliver"  (Italics  ours),  to 
be  recovered  by  civil  action  by  the  sender 
of  the  message.  It  will  be  noticed  that  the 
statute  imposes  the  duty  on  the  telegraph 
company  to  use  due  diligence  to  deliver  the 
message  to  the  addressee  promptly,  and  seeks 
by  the  penalty  Imposed  to  enforce  this  duty 
to  the  public,  and  it  is  the  company's  failure 
to  perform  or  neglect  In  performing  this  pub- 
lic duty  that  is  penalized.  It  is  rightly  held 
that  defendant's  liability  for  this  penalty  is 
determined  by  its  use  of  due  diligence  to 
accomplish  the  result  rather  than  by  the 
result  accomplished.  The  duty  imposed  and 
the  test  of  liability  is  the  use  of  due  dili- 


gence, and  the  result  accomplished  Is  valu- 
able only  as  it  throws  light  on  that  ques- 
tion. The  ultimate  aim  to  be  accomplished  is, 
of  course,  the  result,  but  in  order  to  do  this 
the  statute  penalizes  the  lack  of  due  dili- 
gence. 

In  Moore  ▼.  Telegraph  Co.,  164  Mo.  App. 
166,  172,  148  S.  W.  157,  the  court  said: 

"The  plain  letter  of  the  statute  as  amended 
discloses  the  legislative  purpose  of  requiring  a 
telegraph  company  to  use  reasonable  diligence 
not  only  in  the  transmission  of  a  paid  message 
over  its  wires,  but  in  the  prompt  delivery  of 
such  message  into  the  hand  of  the  addressee 
by  the  most  direct  means  available.  This  does 
not  mean  that  the  company  is  an  insurer  of 
the  delivery  of  the  message,  or  that  it  must  em- 
ploy extraordinary  care  and.  diligence  to  find 
the  addressee  and  personally  hand  him  the  mes- 
sage, but  that  it  must  act  with  reasonable  care 
and  promptness,  such  care  as  the  hypothetical 
ordinarily  careful  and  prudent  man  would  em- 
ploy in  the  performance  of  a  duty  emphasised 
by  a  penal  law." 

To  the  same  effect  is  Rubeottom  v.  West- 
ern Union  TeL  Co.,  194  Mo.  App.  234,  186 
S.  W.  749. 

It  is  also  uniformly  held  that  the  question 
of  the  sender  or  addressee  of  the  telegram 
being  damaged  by  the  defendant's  derelic- 
tion of  duty  in  this  respect  is  in  no  wise 
material  in  a  suit  for  this  penalty.  Jones, 
Telegraph  and  Telephone  Companies,  |$  632, 
644;  Modre  v.  Telegraph  Co.,  164  Ma  App. 
165,  171,  148  S.  W.  167;  Grant  v.  Telegraph 
Co.,  164  Mo.  App.  279,  284,  138  S.  W.  673. 

Nor  is  partiality  or  bad  faith  on  de- 
fendant's part  a  necessary  ingredient  of  its 
liability.  Burnett  v.  Western  Union  Tel. 
Co.,  89  Mo.  App.  599,  606;  Wood  v.  Western 
Union  TeL  Co.,  69  Mo.  App.  236,  241;  Mc- 
Cloud  v.  Telegraph  Co.,  170  Ma  App.  624, 
632,  167  S.  W.  101. 

As  to  the  purpose  of  statutes  such  as  this 
one,  and  what  constitutes  an  offense  there- 
under, It  is  said  in  Jones,  Telegraph  and 
Telephone  Companies,  I  680: 

"The  object  of  these  statutes  is  to  fix  a  pen- 
alty upon  telegraph  and  telephone  companies 
for  a  breach  of  duty  which  they  owe  to  the  pub- 
lic generally,  and  not  to  assess  a  certain  fixed 
amount  of  damages  for  nonperformance  of  a 
contract  to  properly  transmit  a  dispatch." 

And  again  in  section  631: 

"As  said  at  first,  the  object  of  these  stat- 
utes is  to  provide  a  remedy  for  the  enforcement 
of  duties  and  obligations  which  these  companies 
owe  to  the  public  generally,  and  which  are  not 
recognized  by  the  common-law  remedies.  On 
account  of  this,  and  for  the  further  fact  that 
it  has  become  absolutely  necessary  that  some 
remedy  should  be  provided  for  in  order  that 
these  companies  may  not  become  derelict  in 
their  duties  toward  the  public,  these  statutes 
should  not  be  construed  in  the  strictest  degree, 
and  the  purpose  and  intention  of  the  Legisla- 
ture is  that?  they  shall  not  be." 
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And  la  section  632: 

"It  [the  penalty]  is  Imposed  particularly  as 
*  punishment  on  the  company  for  a  breach  of 
its  duty,  and  to  be  an  object  lesson  to  others, 
and  at  the  same  time,  the  injured  person  is 
pecuniarily  benefited  for  the  wrong." 

Summing  up  the  whole  matter,  this  same 
author  In  section  644  says: 

"When  the  negligence  has  been  sufficiently 
shown,  the  company  will  be  liable  for  the  pen- 
alty, although  no  loss  has  been  sustained.  The 
object  of  these  statutes  is  to  enforce  the  duties 
and  obligations  which  these  companies  owe  to 
the  public  generally,  and,  when  it  is  shown  that 
they  have  failed  to  properly  and  promptly  dis- 
charge them,  tho  penalty  may  be  recovered." 

A  suit  to  recover  the  penalty  Imposed  for 
violation  of  a  public  duty  is  In  the  nature  of 
a  criminal  prosecution  by  Indictment  (State 
v.  Mack  in,  51  Ma.  App.  129),  and  In  order  to 
fix  liability  It  Is  only  necessary  to  show  that 
the  act  in  question  belongs  to  the  class  of 
acts  forbidden  by  the  statute.  What  a  third 
party  may  have  done  to  avert  or  mitigate 
the  effect  of  the  wrongful  act  Is  not  a  de- 
fense. 

In  the  present  case,  leaving  out  what  L. 
C.  Mayfleld  did  of  his  own  volition,  there 
can  be  no  doubt  of  the  flagrant  violation  by 
defendant  of  Its  public  duty  in  handling  this 
telegram.  The  telegram  was  plainly  address- 
ed, and  when  transmitted  by  defendant  to 
Lebanon,  and  received  by  the  agent  there, 
the  addressee  was  W.  C.  Mayfleld.  He  was 
.  a  well-known  man  In  this  town  of  some 
8,000  people,  with  Ms  ofllce  on  the  main 
street  of  the  town,  where  he  had  been  prac- 
ticing law  for  nine  years.  His  name  and 
address  were  and  bad  been  for  years  In  the 
telephone  directory.  He  was  at  his  ofllce  at 
this  time,  and  there  is  not  the  slightest  ex- 
cuse for  not  delivering  this  message  to  him 
within  a  short  time  after  its  reception.  In- 
stead of  so  doing,  the  defendant  changed 
the  name  of  the  addressee  to  that  of  L.  C. 
Mayfleld  tor  no  other  reason,  as  here  dis- 
closed, than  that  he,  too,  was  a  well-known 
lawyer,  with  an  office  across  the  street  from 
that  of  the  addressee,  W.  V.  Mayfleld,  and  de- 
livered the  message  to  him.  It  certainly  was 
the  public  duty  of  defendant,  and  so  the 
statute  says,  to  use  due  diligence  to  deliver 
the  message  unchanged  to  the  addressee 
promptly,  and,  if  the  defendant  is  penal- 
ized by  the  statute  for  neglect  and  failure  to 
perform  this  duty,  then  the  offense  is  clear, 
If  not  flagrant.  By  delivering  the  message 
in  question  to  L.  O.  Mayfleld,  the  defendant 
also  violated  section  3334,  R.  S.  1909,  for 
disclosing  the  contents  of  a  private  dispatch 
to  a  person  other  than  to  him  to  whom  It 
was  addressed.  Certainly  the  trier  of  the 
facts  could  And  that  the  act  of  changing  the 
name  of  the  addressee  and  delivering  the 
message  to  another  person  without  Inquiry 


was  not  the  act  of  a  reasonably  careful 
agent  Changing  the  name  of  the  addressee 
tended  to  prevent  the  discovery  of  the  error. 

It  is  clear  that  when  defendant  changed 
the  name  of :  the  addressee  and  delivered  this 
message  to  L.  C.  Mayfleld  It  considered  Its 
duty  in  the  premises  fully  performed,  and 
did  not  intend  and  In  fact  never  did  do  any- 
thing further  toward  delivering  same  to  the 
true  addressee.  Its  only  defense,  or  excuse, 
rather,  is  that  a  third  person  to  wit,  L.  C. 
Mayfleld,  to  whom  It  had  wrongfully  de- 
livered the  message,  did  on  bis  own  initiative 
and  suggestion,  and  In  no  way  at  the  In- 
stance or  request  of  the  defendant,  and  after 
considerable  delay  and  expense  on  his  part, 
ascertain  that  defendant  had  been  remiss 
la  its  duty,  and  himself  did  what  defendant 
should  have  done  in  the  first  Instance.  De- 
fendant cites  no  case,  and  we  believe  none 
will  be  found,  holding  that  the  voluntary  and 
friendly  performance  by  a  third  party  of  a 
public  duty  owed  by  a  defendant  to  a  plain- 
tiff. In  order  to  save  such  plaintiff  from  loss, 
will  excuse  such  defendant,  and  avert  the 
penalty  Incurred  by  Its  own  wrong,  when 
such  voluntary  performance  Is  after  defend- 
ant has  failed  to  perform  such  duty,  and 
does  not  Intend  to  perform  same,  and  which 
In  no  way  Influences  the  defendant  In  the 
nonperformance  of  its  duty.  If  so,  the  stat- 
ute falls  of  its  purpose  of  punishing  the  de- 
fendant for  breach  of  Its  public  duty.  As 
well  might  a  railroad  company  claim  exemp- 
tion from  the  penalty  Imposed  by  statute 
for  failure  to  ring  the  bell  or  sound  the 
whistle  on  approaching  a  public  road  cross- 
ing, when  same  Is  sued  for  by  an  informer, 
by  proving  that  some  third  party,  as  a  friend 
to  one  about  to  be  Injured,  gave  a  warning 
which  proved  efficient.  The  defendant  Is 
Just  as  guilty  as  if  L.  C.  Mayfleld  had  gone 
to  Rolla  in  response  to  this  telegram,  and 
there  learned  that  W.  C.  Mayfleld,  and  not 
he,  was  the  lawyer  wanted.  The  fact  that 
the  telegram  was  delivered  to  W.  C.  May- 
fleld an  hour  or  more  later  than  It  should 
have  been  by  using  due  diligence,  but  yet 
In  time  to  avert  actual  loss,  was  not  due  to 
anything  done  by  defendant,  and  Is  quite 
different  than  If  defendant  had  corrected 
its  own  wrong  by  reclaiming  the  telegram, 
and  by  Its  own  agent,  or  through  L.  C.  May- 
fleld acting  for  it,  delivered  the  same  to  the 
true  addressee.  I  do  not  agree,  however, 
that  even  then  would  the  defendant  be  guilt- 
less under  the  facts  here. 

I  do  not  hold  that  a  telegraph  company 
may  not  under  proper  circumstances  use 
some  other  agency,  as  the  post  office,  or  a 
third  person,  as  a  hotel  clerk  (Moore  ▼.  Tele- 
graph Co.,  164  Mo.  App.  166,  148  8.  W.  167), 
in  order  to  accomplish  or  facilitate  the  de- 
livery of  a  telegraph  message,  when  such 
means  reasonably  does  so;  but  such  Is  not 
this  case.    There  was  no  need  of  using  L. 
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€.  Mayfleld  In  delivering  this  message,  and 
the  defendant  did  not  Intend  to  do  so,  saying 
aothlng  of  the  delay  caused  thereby.  The  de- 
fendant deserves  no  more  credit  for  the  act 
of  I*  O.  Mayfleld  In  delivering  this  telegram 
to  the  addressee  than  If  it  had  thrown  the 
same  in  the  street  or  waste  basket  intending 
to  leave  It  there,  and  a  third  party  had  by 
chance  picked  it  up  and  delivered  it  to  the 
addressee. 

Since  defendant's  negligence  is  clearly 
established,  and  that  is  the  thing  penalized, 
the  Judgment  should  be  affirmed. 


MARKLAND  v.  BROTHERHOOD  OF  AMER- 
ICAN YEOMEN.     (No.  13029.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Jan.  6,  1919.) 

1.  Tbial  «=»242— Requested  Instructions— 
Misleading  Instructions. 

A  misleading  instruction  is  properly  refused. 

2.  Tbial  #=»260(1)— Requested  Instructions 
— Instructions  Covered. 

Requested  instructions,  the  substance  of 
which  is  covered  by  other  instructions  given, 
are  properly  refused. 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty ;  A.  H.  Waller,  Judge. 
"Not  to  be  officially  published." 

Action  by  William  F.  Markland,  a  minor, 
by  W.  L.  Markland,  guardian  and  curator, 
against  the  Brotherhood  of  American  Yeo- 
men. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Sam  C.  Major,  of  Fayette,  for  appellant. 
Willard  P.  Cave,  of  Moberly,  for  respond- 
ent. 

BLAND,  J.  This  is  a  suit  upon  an  insur- 
ance policy  of  $3,000  payable  to  Sallle  W. 
Markland  and  plaintiff.    The  policy  provided: 

"That  if  said  member  shall  *  *  *  die  felo- 
niously *  *  *  by  the  hand  of  any  beneficiary 
herein,  then  this  certificate  shall  be  null  and 
roid." 

The  Insured  died  at  the  hand  of  his  wife, 
Sallle  W.  Markland,  one  of  the  beneficiaries 
in  the  policy,  on  May  10,  1916;  she  having 
shot  him  while  he  was  In  the  act  of  entering 
his  home  In  the  village  of  Armstrong,  Mo. 
His  wife  immediately  thereafter  shot  to 
death  herself. 

Plaintiff  recovered  a  verdict  and  Judgment, 
and  defendant  has  appealed. 

Defendant  makes  the  point  that  there 
was  no  evidence  from  which  the  Jury  might 
find  that  Mrs.  Markland  was  insane  at  the 
time  she  took  the  life  of  her  husband.    The 


facts  In  this  case  are  substantially  the  same 
as  those  In  the  case  of  William  F.  Markland 
v.  Clover  Leaf  Casualty  Co.,  209  a  W.  002, 
decided  at  this  sitting  but  not  yet  officially 
reported.  The  question  of  insanity  was  dis- 
cussed at  great  length  and  fully  decided  in 
the  other  case.  Therefore  this  point  will  be 
ruled  against  the  defendant  here. 

[1, 2]  There  was  no  error  In  the  refusal  of 
defendant's  Instructions.  They  were  mis- 
leading, and  what  was  attempted  to  be  sub- 
mitted to  the  Jury  therein  was  fully  covered 
by  the  other  instructions  given  at  defendant's 
request. 

The  Judgment  is  affirmed. 

All  concur. 


CITIZENS'  TRUST  CO.  v.  CADDICK  MILL- 
ING CO.  et  al.    (No.  2316.) 

(Springfield  Court  of  Appeals.  Missouri.  Jan. 
18,  1919.  Rehearing  Denied  Feb.  25,  1919. 
Motion  to  Transfer  to  Supreme  Court  April 
7,  1919.) 

1.  Bills  and  Notes  «3=>195— Acquisition  or 
Possession  bt  Third  Pasty— Relation  to 
Paper— Intention. 

The  relation  of  a  third  party  to  a  note,  who 
pays  the  full  amount  thereof  and  secures  pos- 
session of  it,  is  a  question  of  intention,  to  be 
ascertained  from  the  evidence  surrounding  the 
whole  transaction. 

2.  Bills  and  Notes  «=>523— Payment  or 
Purchase  of  Note  by  Thibd  Party— Evi- 
dence as  to  Intention. 

In  suit  on  a  note  against  the  makers  and 
payee  by  the  receiver  of  a  bank,  evidence  that 
the  payee  after  maturity  sent  the  note  to  the 
bank  for  collection,  that  the  note  was  paid  from 
makers'  funds,  that  it  was  found  in  a  drawer 
separate  from  the  assets,  and  was  not  number- 
ed nor  entered  upon  the  register,  was  sufficient 
to  show  that  the  bank  did  not  purchase  the 
note. 

3.  Bills  and  Notes  <8=»496(1)— Findings  or 
Court— Presumption. 

In  a  suit  on  a  note  by  the  receiver  of  a 
bank,  a  third  party,  failure  by  plaintiff  to  show 
that  the  bank  purchased  the  note  out  of  funds 
belonging  to  it  justified  the  trial  court  in  find- 
ing that  the  note  was  not  purchased  by  the 
bank,  a  presumption  arising  in  view  of  the  fact 
that  the  note  was  sent  to  the  bank  for  collec- 
tion, and  that  the  bank,  as  collecting  agent,  re- 
mitted to  the  payee. 

Appeal  from  Circuit  Court,  Butler  County; 
J.  P.  Foard,  Judge. 

Action  by  the  Citizens'  Trust  Company,  as 
receiver  of  the  Pemiscot  County  Bank, 
against  the  Caddlck  Milling  Company  and 
others.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 


6s>For  ether  cases  see  same  topic  mil  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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'  CL  G.  Shepard,  of  Caruthersvllle,  for  appel- 
lant . 

Ward  &  Reeves,  of  Caruthersvllle,  for  re- 
spondents. 

FARRINGTON,  J.  On  the  30th  day  of  Oc- 
tober, 1013,  plaintiff,  Citizens'  Trust  Com- 
pany, a  corporation,  as  liquidating  agent  of 
the  Pemiscot  County  Bank,  a  corporation, 
filed  its  original  petition  In  this  cause  seek- 
ing to  recover  of  the  defendant  on  a  note 
In  the  sum  of  186125,  made  by  the  Concord 
Mercantile  Company,  A.  C.  Tlndle,  R.  F.  Cop- 
page,  and  W.  H.  Johnson  to  the  Caddlck  Mill- 
ing Company,  a  corporation,  and  by  the  Cad- 
dlck Milling  Company  Indorsed: 

"Fay  to  the  Pemiscot  County  Bank,  Ca- 
ruthersvllle, Missouri.  Caddick  Milling  Com- 
pany, by  D.  E.  Caddick,  Pres.  &  Treas." 

Later  the  Citizens'  Trust  Company  was  by 
the  Pemiscot  County  Circuit  Court  appointed 
receiver  of  the  Pemiscot  County  Bank, 
whereupon  an  amended  petition  was  filed 
and  this  suit  prosecuted  by  the  Citizens' 
Trust  Company  as  receiver  instead  of  as 
liquidating  agent 

The  petition  alleges  that  on  the  2d  day 
of  January,  1012,  defendants,  A.  C.  Tlndle, 
W.  H.  Johnson,  and  R.  F.  Ooppage,  by  their 
promissory  note  executed  by  the  said  Con- 
cord Mercantile  Company  and  signed  by  the 
said  A.  C.  Tlndle,  W.  H.  Johnson,  and  R.  F. 
Ooppage,  promised  and  agreed  In  writing 
for  value  received  to  pay  defendant  Caddick 
Milling  Company  the  sum  of  $86125  on  or 
before  December  1st  1012,  with  interest  there- 
on at  the  rate  of  6  per  cent  per  annum  ac- 
cording to  the  true  terms,  tenor,  and  effect 
of  said  note,  a  copy  of  which  is  hereto  attach- 
ed and  marked  Exhibit  A;  that  prior  to 
the  maturity  of  said  note  said  defendant 
Caddick  Milling  Company,  for  valuable  con- 
sideration, sold  transferred,  and  assigned 
said  note  to  said  Pemiscot  County  Bank, 
who  became,  and  still  Is,  the  bona  fide  hold- 
er of  said  note  for  value. 

The  petition  then  alleges  that  the  note 
was  due  and  unpaid,  and  asked  Judgment 
for  the  full  amount  of  the.  face  of  the  note 
with  interest  at  6  per  cent.  The  judgment 
went  for  defendant  Ooppage.  No  disposi- 
tion is  made  therein  of  the  other  defendants, 
and  no  point  is  made  here  because  it  failed 
to  dispose  of  all  the  parties. 

The  only  answer  set  out  In  the  abstract 
is  that  of  Ooppage.  He  filed  a  general  deni- 
al, and  specially  denied  that  the  Pemiscot 
County  Bank  ever  purchased  the  note,  and 
alleged  that  It  was  sent  to  the  Pemiscot 
County  Bank  for  collection  only,  and  that  as 
such  collecting  agent  it  received  the  money 
due  on  the  note  from  the  makers,  and  that 
the  note  was  discharged.  The  trial  court 
found  that  the  Pemiscot  County  Bank  never 
purchased  the  note  or  became  the  owner  of 
It  and  further  found  that  the  note  had  been 


paid  while  in  the  hands  of  the  Pemiscot 
County  Bank  by  the  makers  thereof,  and  that 
it  was  never  the  Intention  of  the  Caddick 
Milling  Company,  the  payee  in  the  note 
nor  the  intention  of  the  Pomiscot  Coiu-t/ 
Bank,  to  whom  it  was  sent  for  collection,  that 
the  note  was  sent  for  any  other  purpose  thav 
that  of  collection,  and  was  not  rent  for  pur- 
chase. 

The  plaintiff  Introduced  in  evidence  th« 
order  appointing  the  Citizens'  Trust  Com- 
pany as  receiver  for  the  Pemiscot  County 
Bank;  then  introduced  the  note  which  was 
dated  January  2, 1912,  for  the  sum  of  586125, 
due  on  December  1,  1912,  payable  to  the  Cad- 
dick Milling  Company,  for  said  sum  of  mon- 
ey at  the  Pemiscot  County  Bank,  Carutheis- 
ville,  Mo.,  signed  by  the  Concord  Mercantile 
Company,  by  A  C.  Tindle,  and  signed  lndl 
vidually  by  R.  F.  Coppage  and  W.  H.  John 
son.  The  indorsement  borne  on  the  back 
of  the  note  was  as  follows: 

"Pay  to  the  Pemiscot  County  Bank,  Ca 
ruthersville,  Mo.  Caddick  Milling  Company,  bf 
D.  F.  Caddick,  Pres.  &  Treae." 

The  plaintiff  here  rested. 

[1  ]  The  facts  in  this  case  are  very  similar 
to  the  facts  in  the  case  of  Citizens'  Trust 
Co.  v.  Ward,  195  Mo.  App.  223,  190  S.  W. 
364,  and  one  of  the  questions  for  determina- 
tion here  was  disposed  of  on  the  appeal  in 
that  case,  wherein  we  held  that,  where  a 
stranger  pays  to  the  payee  of  a  note  the  tall 
amount  thereof,  he  will  generally  be  pre- 
sumed to  become  the  purchaser  of  the  note; 
but  after  all  the  intention  of  the  parties  to 
the  transaction  governs,  and  if  from  the  evi- 
dence surrounding  the  whole  transaction  it 
appears  that  the  money  advanced  was  in  pay- 
ment of  the  note,  and  not  Intended  as  a  pur- 
chase, the  law  will  treat  the  obligation  on 
the  note  as  fully  discharged. 

[2]  The  evidence  in  this  case  offered  on 
the  part  of  the  defense  clearly  and  without 
contradiction  by  written  evidence  discloses 
that  the  allegation  in  the  petition,  to  wit,  that 
the  note  was  purchased  before  maturity,  was 
not  the  fact  as  the  letter  written  by  the  officer 
having  charge  of  the  Caddick  Milling  Com- 
pany at  Grand  View,  Ind.,  the  payee  in  the 
note,  was  written  on  December  2,  1912,  at 
Grand  View,  Ind.,  one  day  after  the  note 
fell  due,  in  which  letter  he  said:        * 

"Pemiscot  County  Bank,  Caruthersvllle,  Mo 
—Gentlemen:  We  inclose  for  collection  note 
signed  Concord  Mercantile  Company,  by  A.  C 
Tindle,"  giving  a  full  description  of  the  note; 
the  last  sentence  in  the  letter  being,  "Please 
try  and  make  collection  of  the  same,  report  to 
us,  and  oblige." 

It  appears  that  no  immediate  report  fol- 
lowed, and  that  the  traveling  salesman  of  the 
Caddick  Milling  Company,  between  the  date 
that  this  letter  bearing  this  note  was  sent 
to  the  Pemiscot  County  Bank  and  the  time  it 
was  paid,  visited  Caruthersvllle  and  Inter'' 
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viewed  toe  parties,  because  a  letter  written 
January  18,  IMS,  by  the  Caddlok  Milling 
Company  to  toe  Pemiscot  County  Bank  Is  as 
follows: 

"Gentlemen:  Our  Mr.  Craig  just  returned 
home  and  reported  that  Mr.  Tindle,  Mr.  John- 
son, and  Mr.  Coppage  all  reported  to  him  that 
their  checks  were  put  in  your  bank  last  Satur- 
day in  settlement  of  the  note  which  was  sent 
you  for  collection,  but  as  we  have  not  yet  re- 
ceived any  returns  from  this  item,  we  are  writ- 
ing to  ssk  why  we  have  not  received  exchange 
in  settlement  of  this  note.  Kindly  let  us  hear 
from  you  promptly,  and  very  much  oblige." 

The  agent  handling  this  collection  for  the 
Caddlck  Milling  Company  testified  orally  that 
there  was  never  any  Intention  or  thought 
that  the  note  was  sent  to  the  Pemiscot  Coun- 
ty Bank  for  sale  or  assignment,  but  was 
only  sent  for  collection,  and  when  they  re- 
ceived the  money,  which  was  forwarded  after 
toe  letter  of  January  18,  1913,  nothing  fur- 
ther was  ever  heard  of  the  note,  and  the 
officers  of  the  Caddlck  Milling  Company  had 
no  thought  but  what  the  note  had  been  col- 
lected from  the  makers,  and  that  the  Pemis- 
cot County  Bank,  as  Its  collecting  agent,  had 
remitted  the  funds  thus  collected. 

Mr.  Tindle,  who  was  one  of  the  makers 
of  this  note,  and  a  partner  In  the  Concord 
Mercantile  Company,  was  also  the  cashier 
of  the  Pemiscot  County  Bank,  and  while  his 
evidence  Is  of  a  questionable  character,  and 
Is  to  be  given  such  credit  only  as  that  to 
which  a  defaulting  cashier  and  one  who  was 
convicted  of  such  crime  Is  entitled  to,  testi- 
fied positively  that  the  Pemiscot  County 
Bank  did  not  purchase  this  note,  and  that  the 
note  was  paid  out  of  the  funds  belonging  to 
the  Concord  Mercantile  Company. 

The  evidence  of  the  defendant  further 
shows  that  this  note  was  found  in  a  drawer 
In  the  bank,  not  at  a  place  where  the  notes 
and  assets  of  the  bank  were  kept;  that  Is  to 
say.  It  was  not  In  the  note  pouch  where  the 
assets  of  the  bank  were  found  when  toe 
bank  was  closed;  neither  did  It  bear  a  num- 
ber indicating  that  It  was  one  of  the  notes 
which  was  alive  and  owned  by  the  Pemiscot 
County  Bank;  nor  was  there  any  entry  of 
any  such  note  made  on  the  register  which 
contained,  or  was  supposed  to  contain,  a 
list  of  the  notes  which  were  owned  and  were 
assets  6f  the  Pemiscot  County  Bank.  This 
is  evidence  from  which  can  be  determined 
the  intention  of  not  only  the  Caddlck  Mill- 
ing Company,  which  positively  shows  that 
there  was  no  intention  to  sell,  and  Is  evi- 
dence from  which  can  be  reasonably  Inferred 
that  toe  Pemiscot  County  Bank  did  not,  and 
never  intended  to,  purchase  this  note. 

[3]  The  finding  of  the  court  on  this  Is  con- 
clusive on  this  court,  because  there  is  sub- 
stantial testimony  to  uphold  his  finding. 
The  Judgment,  however,  goes  farther,  and 
finds  that  the  note  was  paid  by  the  makers 
thereof  to  the  Pemiscot  County  Bank,  and 


on  this  branch  of  toe  case  toe  attempt  to 
prove  this  fact  is  of  a  very  questionable 
character,  and  we  doubt  its  sufficiency  to 
give  rise  to  a  finding  that  the  payment  was 
made  by  toe  owners,  and  that  such  finding 
should  not  have  been  made  but  were  it  for 
the  fact  that  plaintiff's  cause  of  action  when 
toe  full  facts  were  brought  out  rested  on 
proof  which  It  must  make  that  it  became  toe 
purchaser  of  this  note,  and  that  It  was  pur- 
chased out  of  funds  belonging  to  the  Pemis- 
cot County  Bank;  and  If  toe  evidence  at- 
tempting to  prove  toe  payment  by  the  makers 
heretofore  spoken  of  was  not  sufficient  in 
law  or  in  fact  to  base  such  a  finding  upon, 
It  can  be  answered  that  In  the  face  of  toe 
fact  that  this  note  was  sent  to  the  Pemiscot 
County  Bank  for  collection  and  a  remittance 
was  made  to  the  sender  by  such  bank  as  a 
collecting  agent,  a  presumption  would  arise 
that  it  had  collected  the  money  from  toe 
makers,  and  that  It  had  not  violated  the  ex- 
press terms  under  which  toe  note  was  sent 
to  It;  and  before  It  could  recover  at  all  as  a 
purchaser,  there  must  be  tots  proof  that  toe 
money  furnished  by  It  was  not  furnished  by 
some  one  from  whom  it  had  collected  It, 
but  was  furnished  out  of  its  own  assets. 

The  plaintiff's  case  falls  utterly  In  this 
respect,  and  such  failure  to  show  that  it  did 
not  pay  It  out  of  funds  from  which  it  would 
naturally  be  presumed  to  pay  it,  that  is,  toe 
funds  collected  from  toe  makers.  Justifies  the 
trial  court  In  making  the  finding  that  he  did, 
that  toe  note  was  not  owned  or  purchased 
by  toe  Pemiscot  County  Bank,  and  that,  it 
having  been  paid,  in  the  absence  of  any  proof 
to  the  contrary,  it  could  be  presumed  that  It 
was  paid  in  the  natural  way  and  through 
the  natural  channels  for  which  toe  note  was 
sent;  that  Is,  it  was  paid  by  the  makers  to 
the  Pemiscot  County  Bank,  the  collecting 
agent,  and  remitted  by  such  agent  to  its 
principal,  the  Caddlck  Milling  Company. 

The  Judgment  on  the  record  before  us  la 
clearly  for  the  right  party,  and  Is  affirmed. 

BRADLEY,  J„  concurs. 

STURGIS,  P.  J.  (concurring).  This  case 
was  tried  by  toe  court  sitting  as  a  Jury,  and 
the  Instructions  given  and  refused  are  valu- 
able only  as  indicating  the  theory  on  which 
toe  court  decided  the  case.  Correct  instruc- 
tions were  given  for  both  parties  on  the  ques- 
tion of  the  note  having  been  paid  by  toe 
makers  to  the  Pemiscot  County  Bank,  hold- 
ing said  note  for  collection.  The  court  then 
made  a  specific  finding  that  said  note  was 
so  paid  by  the  makers.  This  finding  Is  de- 
cisive of  the  whole  case,  and  a  careful  read- 
ing of  toe  evidence  convinces  me  that  toe 
court's  finding  is  amply  sustained.  Whether 
the  court  erred  in  his  views  of  toe  law  on 
other  questions  is  not  material. 

BRADLEY,  J.,  concurs. 
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PARK  t.  DEPRIEST.    (No.  lift) 

(Supreme  Court  of  Arkansas.    March  24,  1919.) 

1.  landlord  and  tenant  «£»19— ilftebteb- 
■nob  with  Rentes— Construction  of  Cow- 

TBAOT. 

Defendant  wa»  not  liable  to  plaintiff  upon 
employment  of  plaintiffs  renter,  under  Kirby's 
Di«.  I  6080,  amended  by  Acta  1906,  p.  726, 
making  one  who  interferes  with,  entices  away, 
knowingly  employs,  or  induces,  a  laborer  or 
renter  to  leave  employer  or  leased  premises  be- 
fore expiration  of  contract,  without  consent  of 
employer  or  landlord,  liable  for  advances  and 
damages,  where  renter  had  breached  his  contract 
with  plaintiff  without  interference  or  enticement 
by  defendant,  before  he  ■  was  employed  by  de- 
fendant 

2.  LANDI.0BD    AND    TENANT    4=»19— ElCPtOT- 

hent  or  Another's  Rentes— Action  fob 

Damages— Instbuctions. 
In  action  to  recover  for  employment  by  de- 
fendant of  plaintiff's  renter  in  violation  of 
Kirby's  Dig.  |  6080,  as  amended  by  Acts  1906, 
p.  726,  instruction  keU  not  to  mislead  jury  by 
making  it  think  that  defendant  was  not  liable, 
if  there  had  been  a  mere  falling  out  between 
plaintiff  and  renter,  or  unless  defendant  in 
some  way  participated  in  bringing  about  the 
breach  or  enticed  renter  to  leave  plaintiff  be- 
fore expiration  of  his  contract 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty; Thos.  C.  Trimble,  Judge. 

Action  by  X  I.  Park  against  R.  I.  De- 
priest.  Judgment  of  dismissal,  and  plain- 
tiff appeals.    Affirmed. 

Following  Is  Instruction  No.  2  referred  to 
In  the  opinion: 

"You  are  instructed  that  if  the  defendant 
knew  at  the  time  that  the  said  Hill  had  a  con- 
tract with  said  Park,  and  owed  said  Park  for 
supplies  and  advances  and  knowingly  employed 
•aid  Hill,  then  your  verdict  will  be  for  the 
plaintiff;  provided  at  the  time  he  was  in  the 
employ  of  the  plaintiff  and  was  carrying  out 
his  contract  and  was  persuaded  and  induced  to 
abandon  it" 

W.  P.  Beard,  of  Lonoke,  for  appellant 
Trimble  A  Williams,  of  Lonoke,  for  ap- 
pellee. 

HUMPHREYS,  J.  Appellant  Instituted 
suit  against  appellee  in  the  Lonoke  circuit 
court  to  recover  $339.38  for  employing  his 
renter,  A  B.  Hill,  in  violation  of  Act  298, 
Acts  1906  of  the  General  Assembly,  amend- 
ing section  6080  of  Kirby's  Digest  It  was 
alleged  in  the  complaint  that  A  B.  Hill  con- 
tracted with  appellant  to  cultivate  40  acres 
of  land  on  shares,  in  the  year  1918 ;  that  in 
compliance  with  the  contract  appellant  ad- 
vanced Hill  said  amount  in  money  and  sup- 
plies ;  that  before  the  expiration  of  the  con- 
tract appellee  did  knowingly  Interfere  with, 


entice  away,  knowingly  employ,  and  Induce 
Hill  to  leave  appellant  with  knowledge  of 
the  existing  debt  for  advances. 

Appellee  filed  answer,  denying  all  the  ma- 
terial allegations  In  the  complaint 

The  cause  was  submitted  to  a  jury  upon 
the  pleadings,  evidence,  and  instructions  of 
the  court,  which  resulted  In  a  judgment  dis- 
missing appellant's  complaint  Proper  steps 
were  taken,  and  an  appeal  has  been  duly 
prosecuted  to  this  court  from  the  verdict  and 
judgment 

Appellant  established  by  bis  wife,  Mrs.  J. 
I.  Park,  who  kept  his  books,  the  correctness 
of  bis  account  for  medicines,  doctor  bills, 
moneys,  and  supplies  furnished  his  tenant,  A. 
B.  Hill.  She  testified  that,  after  allowing 
aU*  credits  to  Hill  for  work,  he  owed  her 
husband  a  balance  of  $349.63  for  advances 
when  he  left.  In  support  of  his  claim,  ap- 
pellant himself  testified,  in  substance,  as  fol- 
lows: That  A  B.  Hill  entered  into  a  contract 
with  him  to  cultivate  40  acres  of  land  on 
shares  In  1918.  That  when  not  working  In 
the  crop,  Hill  was  to  work  for  him  at  the 
rate  of  $2  per  day,  and  allow  his  girls  to 
work  for  him  at  the  rate  of  $1  per  day,  with 
the  understanding  that  they  might  have  the 
use  of  two  cows.  That  the  crop  was  planted 
and  cultivated  until  June  13th,  at  which  time 
they  had  a  misunderstanding  concerning  the 
girls'  work.  That  Hill, became  angry,  curs- 
ed, threatened  to  whip  him  and  to  quit 
That,  when  Hill  left,  he  tried  to  call  him 
back  and  talk  to  him,  but  Hill  refused  to 
come  back  or  permit  him  to  talk  to  him. 
That,  a  short  time  thereafter,  appellee  called 
him  up  over  the  phone  and  said: 

"  'Mr.  Hill  is  up  here  wanting  to  hire  to  me 
and  move  on  my  place.'  I  said,  'Bob,  he  owes 
me  between  three  and  four  hundred  dollars  that 
I  furnished  him  to  make  his  crop,  and,  if  I  was 
you,  I  would  let  that  alone.' " 

That  he  also  told  him  he  wanted  Hill  to 
finish  his  crop.  That  Hill  moved  the  next 
day.  That  he  then  had  Hill  arrested  and 
fined  for  cursing  him. 

In  defense,  appellee  offered  the  testimony 
of  himself  and  others,  which  was,  in  sub- 
stance, to  the  effect  that  appellant  and  his 
tenant,  A.  B.  Hill,  quarreled. over  the  price 
to  be  paid  the  girls  for  work;  that  during 
the  quarrel,  Hill  cursed,  abused,  and  threat- 
ened to  whip  appellant;  that  appellant  re- 
quested Hill  to  leave  as  soon  as  possible; 
that  Hill  left  for  the  purpose  of  procuring 
another  house  and  returned  and  moved  away 
the  next  day;  that  appellee  refused  to  fur- 
nish a  team  or  In  any  wise  assist  Hill  In 
moving,  and  refused  at  that  time  to  employ 
him,  but  did  permit  him  to  move  Into  a  lit- 
tle house  on  his  place  for  the  reason  that 
he  had  no  other  place  to  go;  that  when  Hill 
was  arrested  the  next  day,  through  the  pro- 
curement of  appellant  appellee  went  on  his 
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bond,  and,  when  fined  for  using  abusive  lan- 
guage, gave  Hill  work  In  order  that  he  might 
earn  the  money  with  which  to  pay  his  fine; 
that,  at  the  time  appellee  employed  Hill,  he 
knew  he  owed  appellant  for  advances  and 
that  he  had  not  completed  the  share  crop 
contract. 

The  statute  furnishing  the  basis  of  this 
suit  is  as  follows: 

"If  any  person  shall  Interfere  with,  entice 
away,  knowingly  employ,  or  Induce  a  laborer  or 
renter  who  has  contracted  with  another  person 
for  a  specified  time  to  leave  his  employer  or  the 
leased  premises,  before  the  expiration  of  his  con- 
tract without  the  consent  of  the  employer  or 
landlord,  he  shall,  upon  conviction  before  any 
justice  of  the  peace  or  circuit  court,  be  fined  not 
less  than  twenty-five  nor  more  than  one  hun- 
dred dollars,  and  in  addition  shall  be  liable  to 
such  employer  or  landlord  for  all  advances  made 
by  him  to  said  renter  or  laborer  by  virtue  of  his 
contract,  whether  verbal  or  written,  with  said 
renter  or  laborer,  and  for  all  damages  which  he 
may  have  sustained  by  reason  thereof 

[1,2]  Instructions  were  requested  by  ap- 
pellant, presenting  the  theory  that  appellee 
would  be  responsible  under  said  act  for  ad- 
vances made  by  appellant  to  his  tenant,  Hill, 
if  appellee  employed  him  knowing  that  the 
rental  contract  had  not  been  completed.  The 
Instructions  given  by  the  court,  over  the  ob- 
jection of  appellant,  were  based  upon  the 
theory  that  appellee-would  not  be  responsible 
under  said  statute  for  advances  if  either  ap- 
pellee or  appellant,  or  both,  breached  the 
rental  contract  without  Interference  by  ap- 
pellee, and  if  Hill  had  moved  from  the  prem- 
ises of  appellant  without  enticement  or  In- 
ducement by  appellee  before'  he  employed 
him.  Appellant  insists  that  the  court  sent 
the  case  to  the  jury  on  the  wrong  theory. 
The  contention  of  appellant  is  inconsistent 
with  the  interpretation  heretofore  placed  up- 
on the  statute  by  the  court.  It  was  said  by 
this  court  in  the  case  of  Tucker  v.  State,  86 
Ark.  436,  111  S.  W.  275: 

"The  words  'knowingly  employ'  are  used  in 
the  statute  in  connection  with  other  words 
which  imply  that  the  employment  must  be  done 
as  an  interference  with  the  laborer's  perform- 
ance of  his  prior  contract  with  another  or  as  an 
enticement  of  the  laborer  away  from  his  em- 
ployer or  an  inducement  of  the  laborer  to  leave 
the  services  of  his  employer." 

-  The  correct  Interpretation  of  the  statute 
was  carried  in  the  Instructions  given  by  the 


court,  and  the  instructions  requested  by  ap- 
pellant carrying  a  contrary  interpretation 
were  properly  refused.  It  is  said,  however, 
that  oral  instruction  No.  2,  given  by  the  court 
on  his  own  motion,  exempted  appellee  from 
liability  if  the  jury  found  that  there  had 
been  a  mere  falling  out  between  appellant 
and  his  tenant,  Hill,  or  unless  appellee  In 
some  way  participated  in  bringing  about  the 
breach  or  enticed  or  induced  Hill  to  leave 
appellant  before  the  expiration  of  the  rental 
contract.  The  instruction  is  not  accurately 
worded ;  but,  when  read  as  a  whole,  we  do 
not  think  it  conveys  the  meaning  suggested 
by  appellant  No  specific  objection  was  made 
to  the  Instruction  for  the  reasons  now  urged 
by  appellant.  No  reversible  error  was  com- 
mitted by  the  court  in  giving  oral  instruc- 
tion No.  2. 

Again,  it  is  said  by  appellant  that  It  was 
contrary  to  the  statute  for  appellee  to  em- 
ploy appellant's  tenant,  Hill,  until  the  con- . 
tract  of  rental  was  terminated  by  mutual 
consent  Appellant  requested,  and  the  court 
refused,  an  Instruction  to  that  effect  The 
instruction  was  as  follows: 

"You  are  instructed  that  one  party  to  a  con- 
tract cannot  of  his  own  accord  terminate  that 
contract  without  the  consent  of  the  other  con- 
tracting party." 

It  is  insisted  that  the  court  erred  in  re- 
fusing the  instruction.  We  think  there  Is 
nothing  In  the  statue  preventing  a  tenant 
from  breaching  a  rental  contract  with  his 
landlord,  and  vice  versa,  and  then  seeking 
employment  elsewhere,  provided,  of  course, 
the  subsequent  employer  or  landlord  did  not 
interfere  with  the  original  -employment  or 
entice  or  induce  the  tenant  to  leave  his  first 
employer  or  landlord  before  the  expiration 
of  the  rental  contract  Such  right  was  rec- 
ognized by  this  court  in  the  case  of  Tucker 
v.  State,  supra.  In  the  course  of  the  opinion 
In  that  ease,  the  court  said: 

"It  [referring  to  the  statute]  is  Hot  intended 
as  a  punishment  for  merely  giving  employment 
to  a  laborer  during  the  unexpired  term  of  his 
broken  contract  with  another  person." 


The  court  did  not  err  In  refusing  the  in- 
struction. 

No  error  appearing  in  the  record,  the  judg- 
ment is  affirmed. 
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ATKINSON  v.  THOMAS.     (No.  181.) 

(Supreme  Court  of  Arkansas.    March  8,  1919.) 

X.  Specific  Pebfobmance  <8=»121(4)  —  Con- 

TBAOT  IN  NAME  OF  Will  —  REAL  PARTY  IN 

Interest— Evidence. 

■  In  a  salt  (or  specific  performance  of  a  con- 
tract by  which  defendant  gave  plaintiff  an  op- 
tion to  purchase  land,  evidence  held  sufficient 
to  show  that  the  contract,  though  made  in 
plaintiffs  name,  was  in  fact  made  with  her  hus- 
band, who  was  the  real  party  in  interest. 

2.  Vendor  and  Purchaser  «=»18(4)  —  Real 
Estate  Contract— Use  or  Wife's  Name-' 
Authority  to  Rescind. 

Where  one  enters  into  an  option  contract  to 
purchase  land,  using  his  wife's  name,  it  la  not 
necessary  for  him  to  secure  authority  from  his 
wife,  to  rescind  or  annul  the  contract,  since 
she  is  Blot  a  party  in  interest  to  the  contract. 

3.  Husband  and  Wife  <8=»232(3)  —  Rescis- 
sion of  Contract— Evidence. 

In  a  suit  for  specific  performance  of  an  op- 
tion contract  to  purchase  land  from  defendant 
for  $4,000,  evidence  held  sufficient  to  show  that 
|200  was  paid  plaintiff's  husband,  the  real  par- 
ty in-  interest,  for  the  purpose  of  rescinding 
such  contract,  at  time  of  selling  his  business 
to  his  brothers. 

4.  Frauds,  Statute  of  «=140— Rescission 
of  Contract. 

Oral  rescission  of  an  option  contract  to  pur- 
chase land  is  not  in  contravention  of  the  stat- 
ute of  frauds,  where  the  prospective  purchaser 
did  not  enter  into  possession  of  the  land. 

Appeal  from  Lincoln  Chancery  Court;  Jno. 
M.  Elliott,  Chancellor. 

Suit  by  Mrs.  Virgie  Thomas  against  R  Q. 
Atkinson.  From  a  decree  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions. 

On  the  8th  day  of  February,  1917,  Mrs. 
Virgie  Thomas  brought  this  salt  in  equity 
against  R  O.  Atkinson  for  the  specific  per- 
formance of  a  certain  real  estate  contract 
The  contract  which  is  the  basis  of  the  suit 
Is  as  follows: 

"Yorktown.  Ark.,  April  1st,  1916. 

"This  agreement  made  and  entered  into  this 
day  and  date  by  and  between  R  O.  Atkinson, 
party  of  the  first  part,  and  Mrs.  Virgie'  Thom- 
as, party  of  the  second  part,  witnesseth: 

"That  whereas  the  first  party  has  purchased 
from  H.  L.  Hunter  certain  lands  located  at  or 
very  near  Yorktown,  Lincoln  county,  Ark% 
Said  lands  fully  described  in  deed  from  H.  L. 
Hunter  to  R  G.  Atkinson,  dated  March  81st, 
1916,  and  recorded  in  Book  13,  page  181,  first 
party  paying  therefor  the  sum  of  four  thousand, 
two  hundred  dollars  cash,  the  said  land  having 
been  leased  by  *  *  *  before  this  sale,  they 
paying  the  annual  rental  of  $500  per  year. 
Now  the  said  sum  of  $500.00  for  rent  is  to  be 
paid  to  first  party  hereto  for  the  years  1916 
and  1917,  the  said  parties  continuing  to  hold 
under  said  lease  until  it  expires. 


"On  or  before  December  1st,  1917,  the  sec- 
ond party  hereto  is  to  have  the  option  or  priv- 
ilege of  purchasing  said  land  for  cash,  and  is 
to  pay  to  the  first  party  the-  sum  of  four 
thousand  dollars  cash.  Upon  the  payment  <Jt 
said  sum  over  and  above  the  annual  rent  an 
stated  above  to  first  party  or  his  assigns,  then 
the  first  party  is  to  make  warranty  deed  to 
the  second  party,  or  her  assigns,  to  the  said 
lands ; '  then  this  agreement  -is  to  become  null 
and  void; 

"All  improvements,  if  any  are  made  during 
the  life  of  this  contract  upon  said  lands,  are 
to  be  free  from  any  cost  or  charge  to  the  first 
party  hereto. 

"Witness  our  hands  and  seals,  day  and  date 
above  written.  R  G.  Atkinson. 

"Mrs.  Virgie  Thomas.'* 

The  plaintiff  alleged  in  her  complaint  that 
on  or  about  the  2d  day  of  January,  1917,  she 
tendered  the  defendant,  Atkinson,  $4,000  and 
demanded  of  him  a  deed  conveying  to  her ' 
the  lands  described  In  her  complaint,  and 
that  the  defendant  refused  to  carry  out  the 
terms  of  his  contract. 

The  material  facts  are  as  follows:  R.  L. 
Thomas,  H.  W.  Thomas,  T.  A.  Thomas,  and 
J.  L.  Thomas,  who  are  brothers,  carried  on  a 
plantation  supply  business  at  Tarry  and 
Yorktown,  towns  about  five  miles  apart.  The 
business  became  in  an  Insolvent  condition, 
and  a  corporation  composed  of  their  princi- 
pal creditors,  called  Lincoln  Supply  Com- 
pany, was  drganized  for  the  purpose  of  tak- 
ing over  and  carrying  on  the  business  at  each 
place.  The  Thomas  brothers  continued  to 
manage  the  business.  At  the  end  of  the  year 
1915,  the  business  was  not  satisfactory  to  the 
creditors,  and  R  G.  Atkinson  purchased  all 
the  stock  of  the  Lincoln  Supply  Company 
except  two  shares.  He  allowed  the  Thomas 
brothers  to  continue  to  manage  the  business. 
T.  A.  Thomas  and  J.  L.  Thomas  conducted 
the  business  at  Yorktown,  and  R  L.  Thomas 
and  H.  W.  Thomas  conducted  It  at  Tarry. 
In  the  fall  of  1916,  there  arose  dissension 
among  the  Thomas  brothers  about  the  con- 
duct of  the  business.  R  O.  Atkinson  had 
known  them  all  their  lives  and  tried  to  ad- 
Just  their  differences.  The  agreement,  when 
the  Lincoln  Supply  Company  was  formed, 
was  that  the  Thomas  brothers  should  succeed 
to  the  assets  as  soon  as  the  debts  were  paid. 
J.  L.  Thomas  had  some  Judgments  against 
him,  and  oh  that  account  conducted  the  busi- 
ness in  the  name  of  his  wife,  Virgie  Thomas, 
and  his  deposits  in  the  bank  were  carried  In 
her  name.  J.  L.  Thomas  had  no  interest  in  the 
business  at  Tarry.  Atkinson  first  suggested 
to  him  that  he  buy  out  the  Yorktown  busi- 
ness. During  this  time  3.  L.  Thomas  and  T. 
A.  Thomas  were  conducting  the  business  at 
Yorktown.  About  the  beginning  of  the  year 
1917,  J.  L.  Thomas  sold  his  Interest  in  the 
business  to  his  brothers  for  the  sum  of  $8,000. 
In  closing  up  the  trade  a  check  was  given 
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htm  for  $8,200,  the  9200  being  given  J.  L. 
Thomas  for  an  Interest  In  a  tract  of  land. 

It  la  the  contention  of  the  defendant  that 
this  was  given  him  for  his  Interest  In  the 
land  In  controversy,  and  that  he,  and  not  his 
wife,  Is  the  real  party  to  the  contract  now 
sought  to  be  specifically  enforced. 

On  the  other  hand.  It  Is  the  contention  of 
the  plaintiff  that  .this  $200  was  in  payment  of 
another  tract  of  land,  and  that  she  Is  the 
real  party  In  Interest  to  the  contract  Involv- 
ed in  this  suit. 

T.  A.  Thomas  first  thought  of  buying  the 
land  involved  in  this  salt  It  was  situated 
Just  back  of  their  store  at  Yorktown  and 
would  be  very  useful  to  them  In  conducting 
their  business  there.  It  was  the  intention  of 
T.  A.  Thomas  and  J.  L.  Thomas  at  that  time 
to  purchase  the  interest  of  their  brothers  In 
the  Xorktown  business  at  the  end  of  the  year 
1916.  Atkinson  agreed  to  furnish  $4,000  of 
the  amount  necessary  to  purchase  the  land 
from  Hunter,  and  T.  A.  and  J.  L.  Thomas 
were  to  furnish  the  additional  $200,  which 
was  to  be  paid  Immediately.  Thus  far  the 
facts  are  practically  undisputed. 

According  to  the  testimony  of  J.  L.  Thomas, 
when  it  came  time  to  close  the  trade  with 
Hunter  for  the  land  in  controversy,  his.  broth- 
er T.  A.  Thomas  told  him  that  he  could  not 
furnish  any  part  of  the  $200  and  would  re- 
linquish his  rights,  to  be  a  party  to  the  con- 
tract His  wife,  Vlrgle  Thomas,  then  con- 
cluded to  become  a  party  to  the  contract,  and 
she  furnished  the  $200  out  of  her  own  money. 
J.  L.  Thomas  sold  his  Interest  In  the  business 
to  his  brothers  for  $8,000,  the  money  being 
furnished  by  R.  G.  Atkinson.  Subsequently 
an  additional  $200  was  included  for  his  in- 
terest in  a  tract  of  land,  but  which  was  not 
the  tract  of  land  In  controversy.  J.  L.  Thom- 
as admitted  that  during  all  this  time  he  had 
conducted  his  business  In  the  name  of  his 
wife,  but  denied  that  her  signature  to  the 
contract  in  question  was  placed  there  as  a 
cloak  for  him  and  that  he  was  the  real  party 
in  Interest  in  the  contract  for  the  sale  of  the 
lands  Involved  in  this  suit 

Mrs.  Virgle  Thomas,  also,  testified  that  she 
was  the  real  party  In  interest  In  the  contract 
and  signed  her  name  as  such.  She  denied 
that  her  husband  had  any  interest  whatever 
in  the  contract.  She  said  that  she  made  the 
$200  from  her  cows  and  chickens  and  keep- 
ing a  few  boarders.  She  denied  that  she  gave 
her  husband  the  right  to  sell  her  interest  in 
the  contract  at  the  time  he  sold  out  his  in- 
terest in  the  business. 

On  the  other  hand,  according  to  the  tes- 
timony of  R.  G.  Atkinson,  Mrs.  Virgle  Thom- 
as was  not  a  party  to  the  contract,  but  her 
husband  signed  her  name  thereto  in  pursu- 
ance of  his  usual  custom;  that  he  conducted 
his  business  In  his  wife's  name;  and  that 
she  knew  nothing  about  the  business  and  had 
no  Interest  whatever  therein.    When  J.  I* 


Thomas  sold  out  his  interest  in  the  business, 
he  was  paid  $200  additional  to  cancel  hie  in- 
terest in  the  contract  Involved  in  this  suit 
R.  L.  and  T.  A.  Thomas  both  corroborated 
the  testimony  of  Atkinson  in  every  respect 
In  addition,  T.  A.  Thomas  said  that  he  first 
thought  of  buying  the  land  from  Hunter  be- 
cause it  was  near  their  store  and  would  be 
useful  to  them  in  conducting  the  business  of 
selling  plantation  supplies;  that  their  busi- 
ness furnished  the  $200  which  was  paid  by  J. 
L.  Thomas  at  the  time  (he  contract  was  enter- 
ed into ;  that  he  thought  J.  L.  Thomas  had 
taken  the  contract  for  them,  until  some  time 
after  its  execution,  when  he  asked  his  broth- 
er to  see  it ;  that  J.  L.  Thomas  first  put  him 
off  and  finally  showed  him  the  contract  and, 
being  reminded  that  the  contract  was  not 
according  to  their  agreement  J.  I*.  Thomas 
said  that  he  would  change  it  Both  R-  I* 
and  T.  A.  Thomas  testified  In  positive  terms 
that  the  $200  paid  J.  I*  Thomas  was  for  his 
Interest  in  the  land  In  controversy,  and  that 
Mrs.  Virgle  Thomas  was  never  considered  a 
party  to  the  contract,  but  that  her  name  was 
only  signed  thereto  In  pursuance  of  the  cus- 
tom of  J.  L.  Thomas  in  transacting  all  his 
business  In  his  wife's  name;  that  Mrs.  Vir- 
gle Thomas  had  no  means  of  her  own  at  any 
time. 

Frank  Knox,  an  employe  In  the  business, 
testified  that  he  had  known  Mrs.  Virgle 
Thomas  for  10  or  IS  years,  and  that  she  had 
no  means  or  estate  of  her  own;  that  J.  L. 
Thomas  conducted  all  his  business  In  her 
name  and  deposited  his  money  in  the  bank 
in  her  name. 

The  cashier  of  the  bank  upon  which  the 
check  was  drawn  testified  that  he  first  drew 
the  check  for  $8,000,  and  tint  then  It  was 
suggested  that  a  certain  real  estate  deal  had 
been  left  out  which  would  Increase  the  check 
$200;  that  the  first  check  was  destroyed,  and 
a  second  one  written  by  him  which  Included 
the  $200 ;  that  the  $200  was  paid  In  settle- 
ment of  some  real  estate  deal  with  which 
the  parties  Interested  seemed  familiar. 

It  was  also  shown  by  the  manager  of  an  oil 
mill  with  whom  the  parties  conducted  busi- 
ness, and  had  numerous  transactions,  that 
Mrs.  Virgle  Thomas  never  had  any  inter- 
est in  the  business;  that  he  had  numerous 
transactions  .with  her  husband  about  the  busi- 
ness, and  he  always  claimed  it  to  be  his 
own ;  that  he  never  heard  of  Mrs.  Virgle 
Thomas  being  Interested  in  any  manner  what- 
ever In  the  business.  Other  facts  will  be  re- 
ferred to  in  the  opinion. 

The  chancellor  found  the  Issues  In  favor  of 
the  plaintiff  and  caused  a  decree  for  specific 
performance  to  be  entered  of  record.  The 
defendant  has  appealed. 

Taylor,  Jones  4  Taylor,  of  Pine  Bluff,  for 
appellant 

Crawford  &  Hooker,  of  Pine  Bluff,  for  ap- 
pellee. 
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HART,  J.  (after  stating  Um  facts  as  above). 
The  record  shows  that  the  lands  In  contro- 
versy were  purchased  from  H.  I*  Hunter  for 
the  sum  of  $4,200,  of  which  B.  O.  Atkinson 
paid  $4,000,  and  the  remaining  $200  was  paid 
either  by  J.  I*  Thomas  for  himself  and' broth- 
er or  by  Mrs.  Vlrgie  Thomas!  Atkinson  took 
possession  of  the  lands  and  has  held  them 
ever  since.  It  Is  the  contention  of  the  plain- 
tiff that  she  signed  the  contract  on  her  own 
account;  that  her  husband,  J.  L.  Thomas, 
had  no  interest  in  the  lands;  that  she  never 
authorized  him  to  dispose  of  her  interest 
therein  when  he  sold  to  his  brothers  all  his 
Interest  In  the  business  conducted  by  them; 
and  that  he  did  not  do  so. 

On  the  other  hand,  It  is  the  contention  of 
the  defendant,  Atkinson,  that  he  made  the 
contract  with  3.  L.  Thomas  for  the  benefit 
of  himself  and  brothers,  and  that  J.  L.  Thom- 
as signed  his  wife's,  name  thereto  because  he 
was  transacting  all  his  business  in  her  name. 
In  determining  whether  the  contract  in  ques- 
tion was  the  Independent  contract  of  Mrs. 
Vlrgie  Thomas,  or  whether  her  name  was 
signed  thereto  for  Che  benefit  of  her  husband, 
and.  In  consequence,  It  was  his  contract,  we 
must  not  only  consider  the  testimony  direct- 
ly bearing  on  this  phase  of  the  case,  but  also 
all  the  testimony  relating  to  the  conduct  of 
the  parties  antecedent  to  and  following  the 
Signing  of  the  contract  which  would  tend  to 
show  the  real  character  of  the  transaction 
and  who  was  the  real  party  In  interest 

On  the  one  hand,  J.  £>.  Thomas  testified 
that  his  wife,  Mrs.  Vlrgie  Thomas,  executed 
the  contract  for  herself,  and  that  he  had  no 
Interest  In  It  His  wife  corroborated  his  tes- 
timony and  testified  that  she  furnished  the 
$200  that  went  to  pay  for  the  land  over  and 
above  the  $4/XX>  furnished  by  the  defendant 
Atkinson.  She  testified  that  she  earned  the 
$200  by  the  sale  of  butter,  milk,  and  chickens, 
and  kept  a  few  boarders.  She  made  this 
general  statement  but  did  not  enter  Into  any 
particulars  about  how  much  she  made,  or  to 
what  extent  she  was  conducting. a  separate 
business.  She  does  not  show  that  she  had 
any  bank  account  of  ber  own,  and  the  testi- 
mony of  her  husband  shows  that  he  kept  his 
own  bank  account  in  her  name  and  that  It 
was  subject  to  his  check. 

On  the  other  hand,  It  Is  admitted  that  the 
defendant  Atkinson,  paid  $4,000  of  the  pur- 
chase price  of  the  lands  to  Hunter,  and  that 
he  did  this  as  an  accommodation  to  J.  L.  and 
T.  A.  Thomas.  The  intention  at  the  time  was 
that  they  should  have  an  option  to  purchase 
the  land  under  the  terms  mentioned  in  the 
contract  which  is  the  basis  of  this  suit  and 
Atkinson  only  furnished  the  money  as  an  ac- 
commodation to  them.  Atkinson  testified  in 
positive  terms  that  he  made  the  contract  with 
J.  L.  Thomas  and  that  his  wife's  name  was 
signed  thereto  because  J.  L,  Thomas  carried 


on  all  his  business  in  her  name;  that  Thomas 
so  explained  the  transaction,  to  him  at  the 
time.  T.  A.  Thomas  was  the  one  who  first 
thought  of  purchasing  the  lands  and  said  that 
they  were  to  be  purchased  for  the  benefit  of 
their  business,,  which  was  that  of  furnishing 
supplies  to  plantations.  He  said  that  it  was 
thoroughly  understood  that  the  lands  were  ts> 
be  purchased  for  his  brother  J.  L.  Thomas 
and  himself,  and  that  3.  L.  Thomas  so  admit- 
ted to  him  after  the  contract  bad  been  made 
and  explained  that  it  was  made  in  his  wife's 
name  \>ecause  he  transacted  all  his  business 
in  her  name.  He  further  testified  that  the 
$200  was  taken  out  of  their  business  and  ap- 
plied towards  the  purchase  price  of  the  land. 

The  undisputed  evidence  shows  that  J.  L. 
Thomas  transacted  all  his  business  in  his 
wife's  name.  J.  I*  Thomas  himself  admit- 
ted this  to  be  true.  It  is  not  claimed  that 
Mrs.  Vlrgie  Thomas  ever  entered  into  any 
other  business  transaction  of  her-  own.  All 
the  witnesses  say  they  have  known  her  for 
quite  a  number  of  years  and  that  she  bad  no 
Independent  estate  or  business  of  her  own. 
She  herself  does  not  claim  any,  except  what 
she  might  have -made  off  of  her  cows  and 
chickens,  and  does  not  even  pretend  to  state 
how  much  this  was.  So  It  may  be  said  that 
the  undisputed  evidence  shows  that  3.  L. 
Thomas  had  conducted  all  his  business  in  his 
wife's  name  for  a  period  of  several  years  be- 
fore the  execution  of  the  contract  in  question, 
and  that  during  all  this  time  his  wife  never 
engaged  in  any  business  transaction  what- 
ever, nor  did  she  ever  interest  herself  in  her 
husband's  business  affairs.  These  circum- 
stances shed  light  upon  the  transaction  In 
question  and  tend  to  show  its  true  character. 

[1]  In  addition,  the  record  shows. that  At- 
kinson furnished  the  money  for  the  purchase 
of  the  land  in  question  as  an  accommodation 
to  J.  I*.  and  T.  A.  Thomas.  He  did  not  ex- 
pect at  the  time  that  there  would  be  any  con- 
siderable rise  in  the  value  of  land  and  ex- 
pected them  to  pay  him  his  money  back  and 
take  a  conveyance  of  the  land  to  themselves. 
He  knew  that  they  bad  means  with  which 
to  purchase  the  land  and  that  Mrs.  Thomas 
did  not  have  any  means  whatever.  These 
facts,  in  addition  to  those  already  related, 
tend  strongly  to  show  that  the  contract  was 
made  with  J.  L.  Thomas  and  that  the  use  of 
the  name  of  Mrs.  Vlrgie  Thomas  in  signing 
the  contract  was  merely  a  cloak,  or  at  least 
was  the  use  by  J.  I*.  Thomas  of  the  trade- 
name by  which  for  years  he  had  carried  on 
his  business  and  it  is  immaterial  whether  he 
or  she  actually  affixed  her  signature  to  the 
contract 

When  all  the  facts  and  circumstances  pre- 
ceding and  following  the  execution  of  the 
contract  are  read  in  the  light  of  the  evidence 
relating  to  the  execution  of  the  contract  we 
are  of  the  opinion  that  the  clear  preponder- 
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ance  of  the  evidence  shows  that  the  contract 
was  made  by  J.  L.  Thomas,  and  not  by  lira. 
Vlrgle  Thomas. 

[2,  S]  It  Is  next  contended  that  a  clear  pre- 
ponderance of  the  evidence  shows  that,  the 
option  contract  was  annulled  or  rescinded  by 
the  act  of  the  parties  and  that  the  $200  was 
restored  to  J.  L.  Thomas.  We  agree  with 
counsel  In  this  contention.  It  Is  true  Mrs. 
Vlrgle  Thomas  testified  that  she  did  not  give 
3.  L.  Thomas  any  authority  to  rescind  the 
contract;  but,  If  we  are  correct  In  holding 
.  that  she  was  not  a  party  In  Interest  to  the 
contract,  It  would  not  be  necessary  for  him 
to  have  permission  from  her.  J.  L.  Thomas 
admits  getting  $200  over  and  above  the 
$8,000  which  was  to  be  paid  for  his  share  In 
the  business  and  that  the  $200  was  paid  him 
on  account  of  a  real  estate  transaction ;  but 
he  says  that  it  was  on  account  of  another 
real  estate  transaction  which  he  describes. 
The  record  shows,  however,  that  this  tract 
of  land  had  been  sold  prior  to  the  time  he 
sold  out  his  Interest  in  the  business  and  that 
the  proceeds  had  gone  Into  the  business.  The 
cashier  of  the  bank  who  drew  the  check  In 
favor  of  J.  L.  Thomas  for  the  $8,000  states 
that  the  $200  was  paid  him  for  his  interest 
in  a  land  contract  T.  A.  Thomas  and  Atkin- 
son both  testified  that  the  contract  was  the 
one  Involved  in  controversy  In  this  case. 
This  land  was  situated  near  to  the  store  and 
would  be  considered  a  considerable  asset  In 
the  business.  Atkinson  was  furnishing  the 
money  with  which  to  buy  out  the  Interest  of 
3.  L.  Thomas.  He  knew  that  Mrs.  Thomas 
did  not  have  any  Independent  means  of  her 
own  and  that  the  object  of  buying  the  lands 
In  controversy  was  to  use  It  In  connection 
with  the  business.  The  parties  did  not  at 
that  time  anticipate  any  considerable  rise  In 
the  price  of  real  estate  It  is  conceded  that 
Mrs.  Thomas  would  have  bad  to  borrow  the 
money  with  which  to  pay  for  It  when  she 
exercised  an  option  to  purchase  it 

When  all  these  facts  and  circumstances 
are  read  and  considered  In  the  light  of  each 
other,  we  are  of  the  opinion  that  a  clear 
preponderance  of  the  evidence  shows  that  the 
$200  was  paid  J.  Lt  Thomas  for  the  purpose 
of  annulling  and  rescinding  the  contract 
which  is  the  basis  of  this  suit. 

[4]  Again,  It  Is  sought  to  uphold  the  de- 
cree upon  the  plea  of  the  statute  of  frauds. 
It  Is  claimed  that  the  admission  of  oral  evi- 
dence to  show  a  rescission  of  the  contract 
would  be  in  contravention  of  the  statute  of 
frauds.  J.  L.  Thomas  did  not  go  Into  posses- 
sion of  the  lands.  He  was  paid  back  the 
$200  which  he  had  paid  out  under  the  con- 
tract, and,  as  we  have  already  seen,  a  pre- 
ponderance of  the  evidence  shows  that  this 
was  for  the  purpose'  of  rescinding  the  con- 
tract. It  Is  firmly  established  that  a  parol 
discharge  of  a  written  contract  within  the 


statute  of  frauds  is  available  in  equity  to 
repeal  a  claim  upon  that  contract  Browne' 
on  Statute  of  Frauds  (5th  Ed.)  |  433;  Wood 
on  Statute  of  Frauds,  f  403 ;  Phelps  v.  Seely, 
22  Grat  (Va.)  573;  Marsh  v.  Bellew,  45  Wis. 
36;  Jones  v.  Booth,  88  Ohio  St  405:  Miller 
v.  Pierce,  104  N.  O.  889,  10  8.  B.  654;  and 
Arlington  v.  Porter,  47  Ala.  714. 

It  follows  that  the  decree  must  be  revers- 
ed, and  the  .cause  will  be  remanded,  with 
directions  to  the  chancellor  to  di<?m<ts  the 
complaint  for  want  of  equity. 


038  Ark.  m 
ST.  LOUIS  a  F.  BY.  CO.  v.  WINSLOW. 
(No.  156.) 

(Supreme  Court  of  Arkansas.    March  24, 1019.) 

1.  Accord  and  Satisfaction  «j=»17— Execu- 
tory Agreement  —  Personal  Injurt  8bt- 

'  TLElfSNT. 

An  executory  agreement  to  settle  for  per- 
sonal injuries  for  a  specified  amount  provided 
the  physician  of  the  injured  person  will  give 
a  certificate  approving  thereof  does  not  defeat 
cause  of  action  for  injuries  where  the  physi- 
cian refuged  to  give  certificate  and  no  payment 
was  made;  such  agreement  not  constituting 
an  accord  and  satisfaction,  inasmuch  as  there 
was  no  satisfaction. 

2.  Damages  «=»  132(2)— Personal  Injuries— 
Excessive  Verdict. 

Where  70-year  old  woman  in  good  health 
was  violently  thrown  from  train  injuring  her 
back  and  hips  and  causing  partial  paralysis  of 
a  leg,  was  confined  to  her  bed  for  four  weeks, 
and  at  the  time  of  the  trial  was  suffering  pain 
and  frequent  violent  headaches  as  the  result 
of  the  injury  with  likelihood  that  injuries  would 
be  permanent  a  $1,500  verdict  was  not  exces- 
sive. 

Appeal  from  Circuit  Court  Craighead 
County;   R.  H.  Dudley,  Judge. 

Action  by  Rebecca  Winslow  against  the  St 
Louis  San  Francisco  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

W.  F.  Evans,  of  St  Louis,  Ma,  W.  J.  Orr, 
of  Springfield,  Mo.,  and  Basil  Baker  and  Et 
L.  Westbrooke,  both  of  Jonesboro,  for  ap- 
pellant. 

J.  F.  Oautney  and  F.  C.  Mulllnlx,  both  of 
Jonesboro,  for  appellee. 

SMITH,  J.  Appellee  recovered  judgment 
to  compensate  an  Injury  sustained  by  her 
while  traveling  as  a  passenger  on  one  of  ap- 
pellant's trains;  and  only  two  errors  are 
assigned  for  the  reversal  of  the  judgment 

The  first  is  that  the  court  erroneously  re* 
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fused  to  permit  appellant's  claim  agent  to 
testify: 

"That  at  the  instance  of  the  appellee's  agent, 
designated  by  her  in  his  and  the  agent's  pres- 
ence, the  agent  went  to  see  Charlie  Winslow, 
her  son  and  agent,  and  they  agreed  upon  a  set- 
tlement by  the  appellant  paying  to  him,  as  ap- 
pellee's agent,  $100,  upon  condition  that  Dr. 
Copeland,  who  waS  appellee's  physician,  should 
give  a  statement  to  justify  the  claim  agent's 
action  in  paying  the  railroad  company's  money; 
that  Dr.  Copeland  not  only  declined  to  make 
the  statement,  but  advised  Charlie  Winslow  not 
to  accept  the  money,  and  further  advised  him 
to  refrain  from  making  a  statement  in  connec- 
tion with  the  alleged  injury.  No  money  was 
paid,  and  no  agreement  was  made  by  Mrs. 
Winslow  except  through  her  son,  Charlie  Wins- 
low, who  was  her  agent,  and  no  agreement  was 
put  in  writing." 

[1]  It  sufficiently  answers  this  contention 
to  say  that  Dr.  Copeland  refused  to  give  a 
certificate;  and,  if  there  was  an  accord, 
there  was  no  satisfaction  thereof.  Appellee 
could  never  have  maintained  a  suit  on  the 
executory  agreement  sought  to  be  proved; 
nor  can  appellant  rely  upon  It  to  defeat  the 
cause  of  action  which  It  was  proposed  to 
settle.  St  Louis  &  San  Francisco  Ry.  Co.  v. 
Mitchell,  115  Ark.  33d,  171  S.  W.  805,  Ann 
Cas.  1916E,  317;  Lewis  v.  Arnn,  127  Ark. 
106,  191  S.  W.  914. 

[2]  The  second  assignment  of  error  Is 
that  the  verdict,  which  was  for  $1,500,  Is  ex- 
cessive. This  assignment  cannot  be  sustained 
in  view  of  the  testimony  offered  on  appellee's 
behalf,  to  which  we  are-  required  to  give  full 
faith  and  credit  In  testing  its  legal  sufficiency 
to  support  the  verdict.  This  testimony  was 
to  the  effect  that  appellee,  who  is  70  years 
of  age,  was  suddenly  and  violently  thrown 
from  a  slowly  moving  train;  that  she  fell 
and  Injured  her  back  and  hips  either  In  the 
fall  or  while  she  was  being  dragged  after  the 
train  was  set  in  motion,  and  was  confined  to 
net  bed  about  4  weeks  as  a  result  of  the  In- 
jury, during  all  of  which  time  she  suffered 
considerable  pain ;  that  she  continues  to  suf- 
fer pain  and  has  frequent  headaches  as  a 
result  of  the  Injury,  and  that  these  head- 
aches are  so  violent  as  to  cause  the  head  to 
be  drawn  backwards ;  that  there  is  a  partial 
paralysis  of  her  right  leg  as  a  result  of  these 
Injuries ;  and  that  she  frequently  falls  while 
attempting  to  walk.  Dr.  Copeland,  the  wit- 
ness who  refused  to  give  the  certificate  upon 
which  a  settlement  for  $100  would  have  been 
made,  testified  that  It  was  not  likely  that  ap- 
pellee would  ever  recover  from  the  result 
of  her  injuries,  and  that  they  were  probably 
permanent  The  evidence  In  appellee's  be- 
half was  that  she  was  In  good  health  and  ac- 
tive for  a  woman  of  her  age  prior  to  her  In- 
jury. 

No  prejudicial  error  appearing,  the  Judg- 
ment of  the  court  below  Is  affirmed. 


<MlT«nn.'4tt) 
CHBISMAN  v.  CHBISMAN. 

(Supreme  Court  of  Tennessee.     March  28, 
1919.) 

1.  Wills  «=>571— Disposition  or  Pbooezds 
*  or  Life  Policy. 

The  proceeds  of  life  policy  payable  to  .testa- 
tor's estate  did  not  pass  under  his  will  giving 
all  his  estate,  both  real  and  personal,  to  his 
wife  to  have  and  hold  in  her  own  right,  but 
inured  to  the  benefit  of  widow  and  only  child  of 
testator  by  former  marriage  as  provided  by 
Shannon's  Code,  f§  4030,  4231. 

2.  Wills  «$=»571— Disposition  or  Pbocekds 
or  Lit*  Policy. 

To  effectuate  the  clear  intendment  of  Shan- 
non's Code,  $f  4030,  4231,  and  create  the  exemp- 
tion in  favor  of  widow  and  children,  the  pro- 
ceeds pf  insurance  must  take  a  different  course 
from  that  of  disposition  by  will,  for  bo  long  as 
the  same  are  incorporated  in  the  assets  of  a 
deceased  husband  they  remain  liable  to  his  debts 
and  subject  to  the  claims  of  creditors  under  sec- 
tion 3985. 

3.  Will8  <8=»571— Disposition  or  Proceeds 
of  Ltfe  Policy— Intent. 

Testator  is  presumed  to  have  known  the  ef- 
fect of  Shannon's  Code,  55  4030,  4231,  relative 
to  disposition  of  his  life  insurance,  and,  in  the 
absence  of  his  express  intent  to  the  contrary, 
the  statutory  provisions  are  effective,  though  it 
was  wholly  within  his  power  to  prevent  ap- 
plication of  the  sections.  -    - 

Certiorari  to  Court  of  Civil  Appeals. 

Suit  by  William  B.  Chiisman,  by  nest 
friend,  against  Annie  P.  Chrisman,  Individ- 
ually and  as  executrix  of  El  B.  Chrisman. 
The  Chancellor  dismissed  the  claims  of  the 
complainant  in  all  respects,  except  as  to  the- 
proceeds  of  deceased's  life  Insurance,  de- 
creeing that  complainant  was  entitled  to  re- 
ceive one-half  of  the  same.  From  this  de- 
cree both  complaisant  and  defendant  per- 
fected appeals  to  the  Court  of  Civil  Appeals^ 
which  court  affirmed  the  decree'  of  the  Chan-' 
ceUor.  The  case  is  before  the  Supreme 
Court  upon  petition  for  certiorari  by  defendV 
ant.    Decree  of  Chancellor  affirmed. 

Baskerville  &  McGlothlin,  of  Gallatin,  for 
complainant. 
Wm.  A.  Guild,  of  Nashville,  for  defendant 

BACHMAN,  J.  B.  B.  Chrisman  died  In' 
Sumner  county,  Term.,  March  9,  1907,  leav- 
ing as  his  survivors  Mrs.  Annie  P.  Chrisman, 
his  widow,  the  defendant  herein,  and  one 
child,  'William  B.  Chrisman,  a  son  by  a 
former  marriage,  who  Instituted  this  suit  in 
the  'chancery  court  of  Sumner  county  on 
July  17,  1910. 

The  will  of  Mr.  Chrisman  Is  as  follows: 

"Gallatin,  Tennessee,  May  4,  1903. 
.  "I,  Ernest  B.  Chrisman,  hereby   make  and 
publish  my  last  will  and  testament,  revoking 
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fend  nimnning   any  and  all   others  heretofore 
made  by  me. 

"To  my  wife,  Annie  Chrisman,  I  give  and 
bequeath  all  of  my  estate,  both  real  and  per- 
sonal, to  have  and  to  hold  in  her  own  name  and 
right. 

"I  hereby  appoint  my  wife,  Annie  Chrisman, 
as  guardian  of  the  person  of  my  son,  Will  Chris- 
man, -such  guardianship  to  be  absolute  and 
without  the  advice  or  interference  of  any  other 
person.  It  is  my  desire  that  my  friend,  Wil- 
liam A.  Guild,  be  her  legal  counsel  and  adviser 
in  such  matters  as  his  services  may  be  needed. 

"I  hereby  direct  that  if  I  should  be  the  own- 
er of  the  Semi- Weekly  News  at  my  death  that 
it  be  sold  at  the  earliest  possible  date. 

"In  giving  all  the  property  of  which  I  am  pos- 
sessed to  my  wife,  Annie  Chrisman,  I  do  so 
because  of  her  love  and  affection  for  me,  and  be- 
lieving she  will  use  it  as  I  would  in  caring 
for  those  I  love. 

"[Signed]    Ernest  B.  Chrisman." 

The  bill  of  complainant  contended  that  the 
will  constituted  a  trust  in  favor  of  the  com- 
plainant and  that  he  was  entitled  to  a  one- 
half  Interest  in  the  estate,  alleging  that  its 
net  value  was  some  $10,000;  and  further 
that  the  life  Insurance  of  his  father  was 
in  terms  payable  to  the  deceased's  estate, 
and  that  such  insurance  did  not  pass  under 
the  will,  but  under  the  statute  hereinafter 
set  out,  the  amount  of  the  Insurance  being 
$2,464.67. 

A  demurrer  to  the  bill  was  sustained  by 
the  chancellor,  and  upon  appeal  to  the  Su- 
preme Court  the  same  was  reversed,  and  the 
case  came  on  to  be  heard.  In  the  answer 
filed  by  the  defendant  any  trust  was  specific- 
ally denied.  It  was  also  denied  that  die 
complainant  was  entitled  to  receive  any  part 
of  the  proceeds  of  the  life  insurance  of  the 
deceased.  It  set  out  that  when  Mr.  and 
Mrs.  Chrisman  were  married  the  complain-" 
ant  was  then  a  child  of  about  four  years; 
Oat  he  lived  with  the  defendant  and  his 
father,  and  after  the  father's  death  remain- 
ed with  the  defendant  until  the  year  1900, 
when  he  left  without  her  consent  and  con- 
trary to  her  wishes.  The  answer  farther  al- 
leged that  the  estate  of  the  deceased,  in- 
cluding Insurance,  amounted  to  some  $6,000, 
and  that  the  defendant  had  paid  debts  of 
the  deceased  amounting  to  $10,000. 

Upon  the  hearing  the  chancellor  dismissed 
the  claims  of  the  complainant  in  all  respects 
except  as  to  .the  proceeds  of  the  policy  of 
insurance,  decreeing  that  the  complainant 
was  entitled  to  receive  one-half  of  the  same, 
amounting  to  $1,232.33,  with  interest  from 
the  date  of  the  filing  of  the  bill ;  the  amount 
totaling  $1,816.72.  From  this  decree  both 
complainant  and  defendant  perfected  ap- 
peals to  the  Court  of  Civil  Appeals,  which 
court  affirmed  the  decree  of  the  chancellor. 

[1]  The  case  is  before  us  upon  petition  for 
certiorari  by  the  defendant  widow,  and  the 
assignment  of  error  here  presents  the  one 
question;    Did  the  proceeds  of  the  policy  of 


insurance  of»the  life  of  the  deceased  pass 
under  the  terms  of  his  will,  or  does  it  inure 
to  the  benefit  of  his  widow  and  child,  as 
provided  In  our  statute? 

Sections  4030  and  4231  of  Shannon's  Code 
are  as  follows: 

"Sec.  4080.  A  life  insurance  effected  by  a 
husband  on  his  own  life  shall  inure  to  the  bene- 
fit of  the  widow  and  nest  of  kin,  to  be  dis- 
tributed as  personal  property,  free  from  the 
claims  of  his  creditors." 

"Sec.  4281.  Any  life  insurance  effected  by  a 
husband  on  his  own  life  shall,  in  case  of  his 
death,  inure  to  the  benefit  of  his  widow  and 
children ;  and  the  money  thence  arising  shall 
be  divided  between  them  according  to  the  law 
of  distributions,  without  being  in  any  manner 
subject  to  the  debts  of  the  husband,  whether 
by  attachment,  execution,  or  otherwise." 

These  sections  of  the  Code,  being  section 
3  of  chapter  216  of  the  Acts  of  1845-46,  nave 
been  construed  by  this  court  in  numerous 
cases  wherein  creditors  have  sought  to  have 
satisfaction  of  their  claims  out  of  the  pro- 
ceeds of  life  insurance,  and  it  has  been  con- 
sistently held  that  the  act  in  no  wise  Urn-' 
ited  the  authority  of  the  husband  to  con- 
trol policies  of  insurance  upon  his  life  where 
the  same  are  payable  to  his  estate — such  in- 
surance is  the  property  of  the  husband  and 
subject  to  his  disposition  either  during  his 
lifetime  or  by  will.  Bison  v.  Wllkerson,  35 
Tenn.  (3  Sneed.)  569;  Williams  v.  Carson 
et  al„  68  Tenn.  (9  Baxt)  516;  Nashville 
Trust  Co.  v.  First  National  Bank,  123  Tenn. 
617. 134  S.  W.  311. 

It  is  likewise  decided  by  our  cases  that, 
notwithstanding  the  absolute  control  and  au- 
thority of  the  husband  over  policies  of  in- 
surance on  his  life  made  payable  to  his  es- 
tate, the  proceeds  of  the  same  do  not  pass 
by  will  in  the  absence  of  the  use  of  apt 
words  used  therein  clearly  indicative  of  such, 
intention,  but  goes  to  those  entitled,  by  virtue 
of  the  provisions  of  the  statute  referred  to. 
Cooper  v.  Wright,  110  Tenn.  214,  75  S.  W. 
1049;  Bowlett  v.  Bowlett,  116  Tenn.  467,  95 
S.  W.  821. 

But  it  is  contended  on  behalf  of  the  de- 
fendant Mrs.  Chrisman  that  the  principle 
above  announced  is  not  applicable  to  the 
case  under  consideration  for  the  reason  that 
here  no  claims  of  creditors  are  involved,  the 
contest  being  one  between  the  widow  and 
child  of  the  deceased  husband,  and  that  the 
statute  does  not  control  and  was  not  in- 
tended to  apply  in  such  cases.  To  deter- 
mine this  we  must  look  td  the  purpose  of 
the  act  and  its  effect  when  applied.  Its 
purpose,  as  expressed  in  the  case  of  Harvey, 
Adm'r,  v.  Harrison,  89  Tenn.  476,  14  S.  W. 
1085,  Is  as  follows: 

"The  primary  purpose  of  the  act  was  to  ex- 
empt life  insurance  from  the  claims  of  cred- 
itors, and  this  is  expressed  in  emphatic  and  con- 
clusive language.  The  secondary  purpose  was 
to  provide  for  the  disposition  of  this  fund.    The 
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word*  inserted  tor  tills  subordinate  intent,  dis- 
similar from  the  primary  object  of  the  act,  will 
not  restrict  the  scope  of  the  act  in  its  main 
intent  The  purpose  of  the  enactment  is  clear, 
and  litis  most  guide  in  its  application.  It  was 
to  enable  a  husband  or  father  to  provide  a 
fund  after  his  death  for  his  family." 

Again,  in  Rose  v.  Wortham,  98  Tenn.  611, 
82  8.  W.  469,  30  L.  B  A.  609,  it  is  said: 

"It  was  intended  by  the  statute  to  provide  a 
fund  for  the  widow  and  children  and  next  of 
kin,  which,  upon  the  assured's  death,  should 
go  to  them  free  from  the  claims  of  creditors, 
and,  like  other  exemption  laws,  they  have  been 
liberally  construed  to  carry  out  the  general 
purpose." 

The  effect  of  the  act  In  carrying  out  its 
obvious  purpose  is  to  remove  and  set  apart, 
from  the  assets  of  the  estate  of  the  husband 
at  the  time  of  his  death  for  the  benefit  of 
his  widow  and  children,  the  proceeds  of  his 
life  insurance,  and  to  prevent  such  funds 
from  passing  into  the  hands  of  his  executor 
or  administrator.  Williams  v.  Carson  et 
aL  and  Bison  v.  WUkerson,  supra. 

As  stated  in  Pritchard  on  Wills,  |  628, 
the  effect  of  the  statute  is  as  follows: 

"Its  operation  is  to  prefer  the  widow  and 
children,  or  next  of  kin,  to  creditors,  and  to 
prevent  the  fund  passing  into  the  hands  of  the 
executor  or  administrator  as  assets  for  the 
payment  of  debts,  and  to  require  him  to  dis- 
tribute it  under  the  statute." 

[J]  To  effectuate  the  clear  Intendment  of 
the  act  and  create  the  exemption  in  favor 
of  the  widow  and  children,  the  proceeds  of 
Insurance  must  necessarily  take  a  different 
course  from  that  of  disposition  by  will; 
for,  so  long  as  the  same  are  incorporated  in 
the  assets  of  a  deceased  husband,  they  re- 
main liable  to  his  debts  and  subject  to  the 
210  S.W.-60 


claims  of  creditors,  as  provided  In  section 
3986,  Shannon's  Code,  as  follows: 

"Every  debtor's  property,  except  such  as 
may  be  specially  exempt  by  law,  U  assets  for 
the  satisfaction  of  all  his  just  debts." 

This  court  has  heretofore  decided  that  a 
policy  of  insurance  coming  within  the  pro- 
visions of  our  statute  herein  considered  is 
not  to  be  considered  as  assets,  but  is  ex- 
empt property  out  of  which  the  year's  sup- 
port for  a  widow  and  her  family  cannot  be 
set  apart;  the  insurance  fund,  by  the  stat- 
ute, is  separated  and  divorced  from  the 
assets  of  the  husband.  Agee  v.  Saunders, 
127  Tenn.  683,  157  &  W.  64,  46  L.  B  A. 
(N.  S.)  788. 

The  case  of  Well  v.  Trafford,  3  Tenn.  Ch. 
108,  is  urged  upon  us  as  opposed  to  our 
decision  herein.  This  case  was  before  the 
court  in  the  case  of  Cooper  v.  Wright,  su- 
pra, and  was  not  approved.  It  is  in  conflict 
with  the  decision  In  Agee  v.  Saunders,  su- 
pra, which,  in  our  opinion,  announces  the 
correct  effect  of  the  statute  and  one  to  which 
we  adhere. 

{I]  In  diverting  the  course  of  such  funds, 
the  statute  provides  that  the  same  shall  be 
divided  between  the  widow  and  children  ac- 
cording to  the  law  of  distributions,  and, 
while  it  is  wholly  within  the  power  of  the 
husband  to  prevent  the  application  of  the 
statute,  such  an  intention  will  not  be  pre- 
sumed, but  must  appear  from  unmistakable 
terms — such  is  the  substance  of  our  holdings 
where  claims  of  creditors  are  Involved,  and 
we  can  see  no  reason  for  the  application  of 
a  different  principle  in  this  case.  The  tes- 
tator is  presumed  to  have  known  the  effect 
of  statutory  provisions,  relative  to  the  dis- 
position of  his  insurance,  and,  in  the  ab- 
sence of  his  expressed  intent  to  the  con- 
trary, the  statute  Is  effective. 

The  decree  of  the  chancellor  is  affirmed. 
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BBYANT  r.  HAMBLIN  et  aL 

SUTTON  et  al.  v.  BBYANT  et  aL 

\Court  of  Appeals  of  Kentucky.     March  28, 
1919.) 

1.  Public  Lands  ■&=>  151(8)  —  Patents  —  Va- 
liditt. 

Where  vacant  lands  were  purchased  from 
county  treasurer  in  1846,  under  Acts  1884-85, 
c.  875,  and  Acts  1836-37.  c.  370,  for  notes  and 
bonds,  in  view  of  Acts  1849-50,  c.  370,  legalizing 
the  receipt  of  bonds,  and  Acts  1850-51,  c  388, 
giving  citizens  of  Whitley  county  until  March  1, 
1852,  to  return  plats,  certificates  of  surveys 
and  treasurer's  receipts,  and  to  register  all 
land  purchased,  pay  price,  and  take  out  grants, 
failure  to  so  do  prior  to  such  date  renders  the 
grant  void  as  to  subsequent  purchasers. 

2.  Quieting  Title  «3=»10(2),  44(1)— Becovert 
—Strength  of  Plaintiff's  Title— Patent 
Boundaries— Exclusions— Evidence. 

A  party  must  recover  on  the  strength  of  bis 
own  title,  and  it  is  not  sufficient,  as  against  one 
claiming  under  a  valid  grant,  that  the  property 
in  contest  is  embraced  within  the  exterior 
boundary  of  the  patent,  but  it  must  be  shown 
that  it  was  not  within  the  exclusions. 

3.  Boundaries  «J=»87(1)  —  Evidence— Suffi- 
cienct. 

.  In  an  action  to  enjoin  trespass  on  land,  evi- 
dence to  support  defendant's  claim  of  ownership 
h«ld  insufficient  to  show  location  of  boundaries. 

4.  Adverse  Possession  «=>  13— Elements. 

To  establish  title  by  adverse  holding,  the 
possession  must  have  been  continuous,  actual, 
open,  notorious,  and  peaceable  for  at  least  15 
years;  the  exterior  boundary  lines  of  the  land 
claimed  must  be  well  defined,  that  is,  either  ac- 
tually inclosed  or  so  marked  that  the  land  is 
susceptible  of  identification  by  its  description; 
and  the  possession  must  have  been  of  such 
character  and  extent  as  to  exclude  the  idea  that 
the  right  of  possession  was  in  any  one  else. 

5.  Adverse  Possession  6=>S5(3)  —  Acciden- 
tal Inclosurk  —  Time  of  Limitation  to 
Quiet  Title— Evidence. 

Evidence  held  to  show  that  a  small  tract 
was  inclosed  by  claimant's  ancestor  accidentally 
and  unintentionally,  without  claim  of  right  or 
possession. 

6.  Appeal  and  Error  4=3655(1)  —  Becord  — 
Direction  to  Clerk  to  Copt  Becord— No- 
tice—Motion  to  Strike. 

Where  a  schedule  directed  the  clerk  to  copy 
the  entire  record,  so  far  as  it  affected  any  of 
the  parties  to  the  appeal,  unless  there  is  an 
omission  of  some  part  of  the  record  affecting 
some  of  the  parties,  a  motion  to  strike  should 
be  overruled,  where  there  were  no  portions 
copied  not  pertinent  to  the  appeal,  particularly 
where  the  objecting  party  had  previous  notice 
of  the  schedule. 

7.  Appeal  and  Error  <8=>655(1)— Schedule— 
Becord. 

Where  a  schedule  has  been  filed  as  pre- 
scribed by  Civ.  Code  Prac.  f  737,  calling  for  a 


complete  record,  and  the  parties  have  consented 
to  try  the  appeal  on  the  transcript,  in  view  of 
rule  14  (154  S.  W.  ix),  that  the  court  will  con- 
clusively presume,  after  submission,  that  the 
record  is  complete,  motion  to  strike  a  part  of 
the  record  must  be  overruled. 

Appeals  from  Circuit  Court,  Whitley 
County. 

Action  by  Boberta  S.  Bryant  against  Pleas 
Hamblin  and  others  to  enjoin  trespassing  up- 
on certain  lands.  By  an  amended  petition 
Richard  F.  Hickman  and  others  were  made 
defendants,  for  claiming  an  Interest  in  said 
land,  and  an  injunction  asked  against  each 
of  them.  From  a  judgment  entered  therein, 
the  plaintiff  prosecutes  an  appeal  against 
Pleas  Hamblin,  Richard  F.  Hickman,  the 
Sutton  heirs,  and  the  Sumner  heirs,  and  the 
defendants  Richard  F.  Hickman  and  the  Sut- 
ton heirs  prosecute  an  appeal  against  the 
plaintiff,  Boberta  S.  Bryant,  and  the  defend- 
ant Pleas  Hamblin.  Judgment,  in  so  far  as 
It  affects  the  Sutton  heirs  and  Richard  F. 
Hickman,  affirmed;  as  to  the  Sumner  heirs, 
reversed ;  as  to  the  Hamblin  heirs  and  Pleas 
Hamblin,  so  far  as  it  adjudges  that  Pleas 
Hamblin  is  the  owner  of  a  certain  described 
tract, .  reversed,  and  remanded  to  the  lower 
court  for  further  proceedings  consistent  with 
the  opinion. 

H,  O.  Gillis,  of  Williamsburg,  for  appel- 
lants Sutton  and  others. 

Stephens  &  Steely,  of  Williamsburg,  for 
appellant  Bryant 

J.  B.  Snyder,  B.  B.  Snyder,  and  Rose  & 
Pope,  all  of  Williamsburg,  for  appellees. 

QUIN,  J.  The  appellant  Boberta  S.  Bry- 
ant, plaintiff  below,  is  the  owner  of  approx- 
imately 1,000  acres  of  land  under  what  is 
familiarly  known  as  the  "Hudson  and  Watt 
patent,"  No.  24,081,  dated  October  18,  1855, 
under  a  survey  of  September  4,  1854.  All 
land  previously  appropriated  within  the  exte- 
rior boundary  of  said  patent  is  expressly  ex- 
cluded therefrom.  Plaintiff  is  asserting  title 
to  only  so  much  of  the  land  as  was  vacant 
and  unappropriated  on  the  day  of  the  sur- 
vey; the  acts  complained  of -in  her  petition 
having  been  committed  on  the  tract  not  em- 
braced within  the  exclusion.  She  alleges 
that  the  defendants  Pleas  Hamblin  and  oth- 
ers had  entered  upon  her  lands,  on  the  waters 
of  Buzzard,  Crow,  and  Cantrill  creeks,  and 
had  begun  cutting  the  timber  and  committing 
other  trespasses  thereon,  and  she  asked  that 
they  be  enjoined  and  restrained  from  com- 
mitting other  trespasses  upon  her  property. 

By  an  amended  petition  Richard  F.  Hick- 
man, the  heirs  of  J.  F.  Sutton,  the  heirs  of 
Nehemlah  Sumner,  and  others  were  made  de- 
fendants; It  being  alleged  they  were  claim- 
ing an  interest  in  the  land  described  in  the 
petition,   and  were  threatening  to  commit 
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trespasses  upon  said  land.  An  injunction 
was  asked  against  each  of  them. 

From  a  judgment  In  10  paragraphs,  enter- 
ed by  the  court  below,  the.  plaintiff,  Roberta 
S.  Bryant,  has  prosecuted  an  appeal  against 
Pleas  Hamblln,  Richard  F.  Hickman,  the 
Sutton  heirs,  and  the  Sumner  heirs;  while 
Richard  F.  Hickman  and  the  Sutton  heirs 
are  prosecuting  an  appeal  against  Roberta  S. 
Bryant  and  Pleas  Hamblln. 

The  several  defendants,  not  only  claim  all, 
or  a  major  portion,  of  the  land  described  In 
the  petition,  but  claim  the  land  as  against 
one  another,  and  to  certain  portions  of  the 
land  Involved  in  this  lawsuit  there  are  three 
or  more  claimants.  Some  of  the  defendants 
filed  no  pleadings,  and  no  proof  was  taken  in 
their  behalf;  others  filed  pleadings,  took 
proof,  and  from  the  judgment,  In  so  far  as  It 
denied  their  claim,  they  have  appealed.  The 
present  appeal,  therefore,  resolves  Itself  into 
a  contest  as  to  ownership  of  the  land  involv- 
ed, as  between  Roberta  S.  Bryant,  Pleas 
Hamblln,  .Richard  E.  Hickman,  the  Sutton 
heirs,  and  the  Sumner  heirs;  the  case  hav- 
ing been  briefed  on  behalf  of  each  and  all 
of  the  above  named. 

Pleas  Hamblln  is  the  son  of  Jackson  Ham* 
Win,  and  represents  the  heirs  of  his  father. 
Title  Is  claimed  by  the  various  parties  under 
surveys  and  by  adverse  possession.  We  will 
discuss  the  case  under  several  subheads,  tak- 
ing up  in  order  the  claims  of  each  of  the 
parties  to  the  appeal. 

Sumner  Heirs. 

In  paragraph  6  of  the  judgment  It  is  ad- 
judged that  the  heirs  of  Nehemiah  Sumner 
are  entitled  to  the  three  tracts  set  out  in 
their  answer,  not  covered  by  the  claims  of 
David  Prlvitt  or  the  possession  and  title  of 
Pleas  Hamblln.  The  court  then  specifically 
describes  the  property  so  adjudged  to  the 
Sumner  heirs,  together  with  the  several 
tracts  excluded  therefrom. 

It  is  agreed  between  the  parties  that  ap- 
pellant Roberta  S.  Bryant  Is  the  owner  by 
title  of  record  to  the  Hudson  ft  Wait  10,000- 
acre  patent  No.  24,081.  The  tracts  adjudged 
the  Sumner  heirs  are  Included  within  the  ex- 
terior boundaries  of  the  Hudson-Wait  pat- 
ent The  land  claimed  by  the  Sumner  heirs 
is  alleged  to  be  embraced  within  the  exclu* 
slon  of  the  foregoing  patent 

[1]  By  an  act  of  the  Legislature  of  1835 
(Session  Acts  1834-35,  p.  859)  control  of  all 
vacant  lands  was  vested  in  the  several  coun- 
ty courts;  by  the  later  act  of  1837  (Session 
Acta  1836-37,  p.  250)  provision  was  made  for 
the  appointment  of  a  county  treasurer,  to 
whom  application  for  the  purchase  of  this 
land  should  be  made,  warrant  for  the  land 
purchased  to  be  issued  by  the  county  clerk, 
upon  presentation  to  him  of  receipt  given  by 
the  treasurer.    March  D,  1846,  the  following 


order  was  entered  In  the  Whitley  county 
court: 

"Received  a  bond  of  Middleton  Meadors  for 
twenty  dollars  ($20)  for  800  acres  of  vacant 
land  In  Whitley,  and  the  clerk  of  the  Whitley 
county  court  is  authorized  to  issue  a  warrant 
for  the  same  this  9th  day  of  March  1846. 

"[Signed]    James  K.  Gallion,  C.  T. 

"The  Commonwealth  of  Ky.  to  the  Survey- 
or of  Whitley  County— Greetings:  You  are 
hereby  authorized  and  directed  by  yourself  or 
deputy  to  survey  in  one  or  more  surveys  for 
Middleton  Meadors  800  acres  of  vacant  and  un- 
appropriated land  in  your  county;  he  having 
produced  to  me  the  county  treasurer's  receipt 
for  a  bond  for  twenty  dollars  ($20),  the  price 
thereof,  as  required  by  law,  and  this  shall  be 
your  warrant  for  the  same." 

Copies  of  the  two  surveys  referred  to  in 
the  judgment  are  found  in  the  record ;  the 
one  being  for  Nehemiah  Sumner,  as  assignee, 
the  other  for  Sumner,  Lamb,  and  Easthouse 
as  assignee  under  warrant  272  to  Middleton 
Meadors. 

Construing  the  acts  of  1835  and  1837  as 
authority  for  such,  the  Whitley  county  court 
sold  much  of  the  vacant  land  for  notes  and 
bonds.  This  manner  of  disposing  of  these  . 
lands  led  to  the  passage  of  the  act  of  March 
5,  1850  (Session  Acts  1849-50,  p.  399),  legal- 
izing the  receipt  of  bonds  in  the-  sale  of  va- 
cant land  in  Whitley  county,  said  bonds  or 
their  proceeds  to  be  appropriated  for  road 
purposes,  the  same  as  if  the  money  had  been 
paid  therefor.  Said  act  made  it  unlawful 
thereafter  for  the  register  of  the  land  office 
to  receive  or  register  any  plat  or  certificate 
of  a  survey  made  by  the  surveyor  of  Whit- 
ley county,  upon  county  warrants,  without  a 
certificate  from  the  county  treasurer  accom- 
panying it,  showing  the  land  had  been  paid 
for  in  money  or  labor  according  to  the  order 
of  said  court. 

By  an  act  approved  March  8,  1851  (Ses- 
sion Acts  1850-51,  p.  305),  the  citizens  of 
Whitley  county  were  given  until  March  1, 
1852,  to  return  plats  and  certificates  of  said 
surveys  to  the  register  of  the  land  office  as 
provided  In  the  act  of  1850.  In  Bryant  v. 
Kentucky  Lumber  Co.,  144  Ky.  755,  139  S. 
W.  1089,  In  speaking  of  these  several  acts,  es- 
pecially the  last  one,  the  court  said: 

"The  plain  purpose  of  this  act  was  to  require 
all  these  matters  to  be  closed  up  by  March  1, 
1852;  that  is,  the  parties  who  had  made  these 
surveys  were  given  a  year  to  pay  the  price  and 
take  out  their  grants.  The  necessary  meaning 
of  the  statute  is  that  they  were  required  to  pay 
the  price  and  register  their  surveys  within  the 
time  specified,  and  that  they  could  not  do  so 
thereafter.  The  Gillis  survey  was  made  on 
February  28,  1851,  or  eight  days  before  the 
passage  of  this  act.  Gillis  had  under  the  act 
until  March  1,  1852,  to  return  the  plat  and  cer- 
tificate of  survey  to  the  register  of  the  land 
office,  with  a  certificate  of  the  treasurer  of  the 
county  that  the  warrants  bad  been  paid  for. 
When  he  did  not  do  this,  he  lost  all  his  right* 
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under  the  warrant  or  survey.  If  It  should  be 
held  that  the  statute  is  not  mandatory,  and  that 
these  surveys  could  be  carried  into  grant  by  a 
compliance  with  the  statute  after  the  time  fixed 
hi  it,  then  it  would  be  meaningless,  and  the  pur- 
pose of  its  enactment  would  be  defeated.  The 
rule  is  that,  under  statutes  conferring  privileges 
on  private  individuals  for  a  certain  period  of 
time,  the  privilege  cannot  be  exercised  after  the 
time  allowed.  36  Cyc.  1160;  Black  on  Inter- 
pretation of  Laws,  359;  26  Am.  &  Eng.  Ency. 
of  Law,  691,  and  cases  cited. 

"It  is  insisted  that  the  receipt  of  the  treas- 
urer is  for  a  bond  for  fl,000,  and  that  we  can- 
not say  now  what  sort  of  a  bond  this  was;  but, 
when  the  receipt  is  read  in  the  light  Of  the 
legislative  acts  above  referred  to,  there  is  no 
question  what  it  means.  It  refers  to  one  of 
the  bonds  which  the  Whitley  county  court  by  its 
orders  allowed  taken.  The  county  treasurer 
was  not  authorized  by  the  act  of  1837  to  take 
anything  but  money,  and  he  does  not  receipt  for 
money.  He  did  not  take  the  bond  as  money; 
he  receipted  for  what  he  got,  a  bond.  His  re- 
ceipt does  not  show  that  anything  was  paid, 
and  there  is  nothing  in  the  record  to  indicate 
that  .anything  has  ever  been  paid  on  this  land 
front  that  time  to  this." 

To  the  same  effect  Is  Ford  ▼.  Bryant,  168 
Ky.  97,  164  S.  W.  808,  wherein,  after  quoting 
from  the  opinion  in  the  above  case,  the  court 
says: 

"In  view  of  the  above  authorities,  we  con- 
clude that  the  expression  'plotting  out  of  this 
survey  all  lands  heretofore  surveyed/  contained 
in  the  Hudson  and  Wait  survey,  applies  only 
to  valid  surveys,  and  does  not  include  surveys 
which  were  never  perfected  in  the  manner  re- 
quired by  the  statute." 

The  Bryant  mentioned  In  the  above  two 
cases  is  the  present  appellant,  and  those  ap- 
peals involved  the  same  patent  herein  re- 
ferred to. 

By  the  order  of  the  county  court  of  March 
9,  1846,  it  will  be  seen  that  the  warrant  was 
ordered  issued  on  the  execution  of  a  bond 
for  $20,  "the  price  thereof  as  required  by 
law."  There  is  nothing  in  the  record  show- 
ing a  compliance  on  the  part  of  the  patentee, 
or  those  claiming  under  him,  with  the  provi- 
sion of  the  acts  of  1850  and  1851.  March 
1,  1852,  was  the  final  date  fixed  in  the  later 
of  these  two  acts  for  filing  the  plat  or  cer- 
tificate, accompanied  by  the  treasurer's  re- 
ceipt 

Passing  on  this  question  we  said  in  Ste- 
phens v.  Terry,  178  Ky.  129,  141,  198  S.  W. 
768J  773: 

"A  copy  of  the  bond  executed  by  Cox,  Wil- 
liams, and  McLancy  is  not  on  file,  but  ft  can 
only  be  concluded  that  it  was  one  executed  in 
accordance  with  the  order  of  the  county  court 
and  described  in  the  acts  of  the  Legislature 
with  reference  to  them,  above  quoted.  The 
provisions  of  the  act  of  March  8,  1851,  do  not 
mention  mere  entries  or  the  disposition  of  war- 
rants, which  had  been  issued  upon  the  execu- 
tion of  bonds,  and  where  no  entries  were  ever 
made;  but  a*  it  renders  invalid  a  survey  made 
by  virtue  of  such  a  warrant,  which  had  not  been 


filed  with  the  register  and  the  land  paid  for 
before  the  1st  day  of  March,  1852,  it  would 
seem  that  an  entry  made  under  such  a  war- 
rant and  not  carried  into  grant  before  the  1st 
day  of  March,  1852  and  the  land  paid  for, 
would  also  be  invalid,  as  well  as  such  a  warrant 
which  was  not  entered,  survey  made,  and  re- 
turned to  the  register  before  that -date.  The 
purpose  of  the  act  was  to  make  an  end  of  the 
practice  of  issuing  warrants,  where  the  land 
authorised  to  be  appropriated  was  not  paid  for. 
Furthermore,  it  is  apparent  that  the  holder 
of  such  a  warrant  could  not  make  an  entry  by 
virtue  of  it,  or  a  survey  under  it  after  the  1st 
day  of  March,  1852.  •  •  •  Cox,  Williams, 
and  McLancy  had  until  March  1,  1852,  to  sur- 
vey the  entry  made  under  the  warrant  No.  464, 
pay  for  the  lands,  and  file  their  survey  with  the 
register;  but  they  did  nothing  of  the  kind. 
Doubtless  they  recognized  that  their  warrant 
and  entry  were  both  Invalid  after  March  1, 
1852  as  they  took  no  other  steps  in  regard  to 
them." 

it]  It  Is  true,  as  urged  by  counsel  for  the 
Sumner  heirs,  that  a  party  must  recover  up- 
on the  strength  of  bis  own  title.  Nor  is  it 
sufficient,  as  against  one  claiming  under  a 
valid  grant,  that  the  property  in  contest  is 
embraced  within  the  exterior  boundary  of  the 
patent ;  it  must  be  shown  that  it  is  not  with- 
in the  exclusion. 

But  to  use  the  language  of  the  court  in 
Bryant  v.  Meadors,  188  Ky.  651,  210  S.  W. 
177,  the  exclusions  apply  to  "only  subsisting 
legal  entries  and  surveys  that  are  excluded 
by  such  reference  in  a  patent  and  for  which 
the  statute  invalidates  subsequent  entries, 
surveys,  or  patents."  In  this-  suit  the  court 
referred  to  the  cases  in  which  the  Walt  and 
Hudson  patent  "has  been  upheld  as  a  valid 
patent  by  this  court  The  question  there  In- 
volved was  whether  a  Burvey  made  Decem- 
ber 21,  1853,  upon  which  a  patent  for  200 
acres  was  issued  to  Jacob  V.  Harmon,  through 
whom  the  appellees  claimed,  was  a  valid  sur- 
vey. The  order  of  the  Whitley  county  court 
in  that  suit  was  issued  in  consideration  of 
a  bond,  as  in  the  Instant  suit  and  not  for  a 
cash  consideration,  as  required  by  the  acts 
of  1835  and  1837.  After  referring  to  the  acts 
of  1850  and  1851,  the  court  quotes,  with  ap- 
proval, from  Bryant  v.  Kentucky  Lumber 
Co.  and  Stephens  v.  Terry,  supra. 

We  do  not  think  the  claim  of  the  Sum- 
ner heirs  Is  based  upon  valid  subsisting  le- 
gal entry,  patent,  or  survey  as  of  the  date  of 
the  Hudson  and  Wait  survey  and  patent 
and  hence,  as  to  them,  the  court  erred  in  so 
far  as  it  adjudged  them  to  be  owners  of 
any  of  the  land  in  contest 

Richard  F.  Hickman. 

The  claim  of  Hickman  was  dismissed  by 
the  lower  court  because  he  did  not  show  ti- 
tle in  himself  to  any  part  of  the  land  claim- 
ed by  him.  He  was  granted  and  has  taken 
an  appeal  from  that  Judgment,  making  Ro- 
berta S.  Bryant  and  Pleas  Hamblln  appel- 
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lees,  inasmuch  as  the'  land  claimed  *y  "him 
was  awarded  to  them. 

The  schedule  in  this*  case  directs  the  clerk 
to  copy  the  entire  record  so  far  as  It  affects 
Bichard  F.  Hickman  and  others  named,  In- 
cluding all  of  the  pleadings  and  ■orders  with 
reference  thereto.  After  a  careful  examina- 
tion of  the  entire  record,  we  have  been  unable 
to  find  any  pleading  filed  or  tendered  by  Hick- 
man. We  find  depositions  of  said  Hickman 
and  other  witnesses  In  his  behalf,  and  since 
the  appeal  is  briefed  on  bis  alleged  claim  we 
will  treat  the  cane  as  at  Issue  as  to  Hickman. 

[3]  Counsel,  with  commendable  fore- 
thought and  to  save  expense  and  facilitate 
the  preparation  and  trial  of  this  complicated 
suit,  by  an  agreed  order  entered  March  6, 
1915,  controverted  of  record  all  the  affirma- 
tive matter  in  all  pleadings.  Hickman  was 
made  a  defendant  In  an  amended  petition, 
in  which  it  was  alleged  that  Hickman  and 
other  defendants  were  claiming  an  interest 
in  the  land  described  in  the  petition.  Trav- 
ersing this  allegation  would  not  aid  his 
cause. 

From  the  brief  we  find  Hickman  is  claim- 
ing tide  by  purchase  from  Mark  Greekmore 
to  100  acres  above  Crow  creek,  being  6ne- 
half  of  a  200-ac're  survey  made  by  Nicholas 
White  in  1844,  and  he  also  claims  title  by* 
adverse  possession.  Hickman  claims  to  have 
made  a  crop  on  the  land  in  1877,  and  later 
to  have  leased  the  land  to  Jackson  Hamblin,. 
father  of  Pleas  Hamblin,  28  to  30  years  ago. 
The  senior  Hamblin  was  dead  at  the  time 
this  deposition  was  taken,  and  all'  parts  of 
the  deposition  relating  to  conversations  with 
decedent  were  excepted  to.  He  Introduced 
three  other  witnesses  to  prove  the  lease. 
The  reputation-  of  one  of  these  for  truth 
and  veracity  is  said  to  be  bad;  another,  on 
cross-examination,  testifies  that  he  had  in 
mind  an  entirely  different  tract  of  land. 
The  third  witness  testifies  to  a  conversation 
with  the  elder  Hamblin  as  to  the  erection  of 
a  fence  on  what  is  claimed  as  the  Hickman 
land,  and  he  does  not  remember  when  this 
conversation  took  place.  Hickman  says  It 
was  supposed  to  be  all  the  land  between 
Cantrill  creek  and  Crow  creek,  and,  when 
asked  to  give  the  boundary  set  out  in  the 
original  survey,  he  thus  describes  it: 

"Beginning  at  the  mouth  of  Cantrill  creek,  I 
believe  is  the  best  of  my  knowledge,  marked  on 
water  birches  and  a  pine;  I  believe  running 
down  with  the  meanders  of  the  river  190  poles 
to  a  black  oak  or  water  oak  at  the  first  branch 
below  Crow  Creek;  running  up  the  hill  north- 
east to  a  post  oak  on  a  ridge  to  a  side  of  a  path ; 
thence  north  several  degrees,  don't  remember 
exactly,  to  a  black  oak  on  a  ridge,  thence  north 
again  more  degrees  than  the  first,  I  don't  re- 
member how  many  degrees,  so  many  degrees 
east,  was  more  degrees  east  than  any  other,  I 
remember,  to  a  black  oak  on  the  top  of  a  ridge; 
then  the  line  turned  again  north.  I  don't  re- 
member exactly  what  the  next  corner  was,  or 
how  far  it  was.   *.  *   *   There  was  two  or 


three  other  corners  running  up  there,  and  made 
a  smoothing  iron  shape,  and  the,  next  corner 
where  it  made  the  next  turn  on  a  poplar  near 
the  hollow  rock,  326  poles,  crossing  Crow  creek 
to  the  George  Sumner  land,  known  as  the  Jim 
Sumner  survey.  It  went  on  to  die  Sugar  Tree 
fork  on  Crow  creek,  as  well  as  1  remember,  to  a 
bunch  of  sugar  trees,  and  it  was  marked  on  the 
sugar  .trees.  It  went  from  there  across  the 
divide  between  Crow  creek  or  the  Sugar  Tree 
fork,  and  Cantrill  creek.  That  is  my  under- 
standing; it  ran  to  Cantrill,  and  then  down  to 
Cantrill  creek  to  the  beginning." 

No  written  evidence  is  produced  showing 
his  ownership  of  the  land;  no  deed,  patent, 
entry,  survey,  or  tax  receipt,  either  by  orig- 
inal or  copy.  True,  he  testifies  he  had  a 
copy  of  a  survey,  and-  the  last  time  he  saw 
it  was  eight  or  nine  years  before  giving  his 
deposition,  when  it  was  in  the  hands  of 
two.  persons  in  Williamsburg.  He  does  not 
introduce-  either  of  these,  but  states  that 
both  of  them  "say  they  have  not  got  them." 
He  further  states  that  the  survey  was  re- 
corded in  the  surveyor's  book;  he  saw  it 
there  in  1876;  that  later  one  of  his  at- 
torneys told  him  that,  after  this  survey  was 
copied  into  a  new  book,  the  leaf  containing 
the  plat  had  been  torn  or  cut  out  of  the 
book.  He  has  never,  personally  examined 
the  book  to  verify  this  alleged  fact,  nor  does 
he  introduce  the  surveyor  or  any  other  per- 
son to  prove  same,  and  yet,  on  this  vague, 
doubtful,  unfixed,  and  hazy  description  and 
evidence  we  are  asked  to  adjudge  title  in 
him.  This  we  cannot  do.  The  chancellor 
did' not  err  in  dismissing  his  claim.  ■ 

Sutton  Heirs. 

The  Sutton  heirs  claim  the  one-half,  or 
100-acre,  survey  of  Nicholas  White,  below 
Crow  creek;  they  also  claim  under  a  Jack 
Harmon  survey  of  about  1842,  and  also  by 
adverse  possession.  J.  F.  Sutton,  who  was 
made  a  defendant  in  the  original  petition, 
filed  an  answer  controverting  the  allegations 
thereof.  'The  death  of  said  Sutton  is  noted 
in  the  amended  petition,  and  his  widow, 
Emily  Sutton,  and  two  children,  Stella  61111s 
and  Henry  Sutton,  as  his  only  heirs  at  law, 
are  made  defendants.  They  have  appealed 
from  the  Judgment  dismissing  their  claim, 
making  Roberta  S.  Bryant  and  Pleas  Ham- 
blin appellees. 

Much  we  have  said  about  the  Hickman 
claim  applies  to  this,  at  least  that  part 
where  their  rights  are  based  on  the  Nicholas 
White  survey.  We  will  discuss  their  claims 
first  under  the  surveys  and  then  by  adverse 
possession. 

I.  The  Stirvew— The  Nicholas  White  sur- 
vey was  never  carried  into  patent  Neither 
the  White  nor  the  Harmon  surveys  are  of 
record;  counsel  says  the  originals  are  lost 
and  could  not  be  produced. 

There  is  no  pleading  by  the  Sutton  heirs 
setting  up  any  claim  to  any  portion  of  the 
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land  described  In  the  petition,  nor  In  the 
Answer  of  Pleas  Hamblin;  no  boundary  Is 
claimed  by  them.  Thus  we  meet  with  prac- 
tically the  same  lndeflnlteness  and  uncer- 
tainty as  confronted  us  relative  to  the  claim 
of  Hickman,  and  the  proof  as  to  the  Sutton 
title  Is  almost  as  vague.  Counsel  concedes 
that  the  evidence  as  to  the  Harmon  survey 
Is  meager;  also  that  there  Is  little  evi- 
dence as  to  when  that  survey  was  made. 

II.  Adverte  Potseition. — We  have  read 
and  reread  the  depositions  taken  on  behalf 
of  these  parties,  and,  without  entering  into 
a  detailed  discussion  of  same,  we  deem  It 
sufficient  to  say  we  cannot  find  testimony 
that  would  warrant  us  in  reversing  the 
judgment  as  to  them.  For  example,  James 
White,  in  speaking  of  the  deal  between  Har- 
mon and  Sutton,  says: 

"Well,  it  was  land  there  about  Crow  creek, 
below  this  Nicholas  White  land,  is  the  way  I 
understand  it" 

He  did  not  know  how  many  acres,  nor  the 
date  of  the  survey,  and  never  saw  any  sur- 
vey. 

G.  W.  Early  found  one  corner  tree  about 
40  poles  from  the  river;  says  that  Joe  Sut- 
ton did  not  live  on  the  surveys.  Witness 
purchased  a  one-half  interest  of  Harmon 
tract  from  Sutton.  He  claimed  to  have  a 
copy  of  the  Nicholas  White  survey,  which 
was  lost,  and,  when  asked  if  it  covered  any 
of  the  land  he  now  claimed  an  Interest  in. 
he  responded: 

"*  *  *  Nothing,  only  we  started  from 
where  they  told  us  had  been  a  corner,  and  start- 
ed up  on  that  line,  and  run  that  far,  and  it  came 
night,  and  we  quit,  and  never  got  back  any 
more." 

Mark  Creekmore  never  saw  but  two  of  the 
corners.  It  will  be  remembered  that  no 
pleading  was  filed  by  Hickman,  and  only  a 
traverse  by  the  Sutton  heirs ;  hence  neither 
by  pleading  has  set  up  any  definite  bound- 
ary claimed  by  them.  * 

It  Is  in  evidence'  that  about  the  year  1880 
Sutton  built  a  fence  inclosing  the  lands  to 
which  he  claims  title.  Logs,  brush,  and 
rails  entered  Into  its  makeup  and  cliffs  were 
used  wherever  possible ;  one  of  the  witnesses 
saying: 

"We  cliff-fence  down  there  a  whole  lot,"* 

S.  R.  Sutton  says  the  fence  was  kept  up 
for  about  four  years,  when  it  burned;  that 
is,  most  of  the  rails  were  destroyed.  It  Is 
doubtful  If  any  part  of  the  claimed  bound- 
ary could  be  located,  other  than  by  occa- 
sional reference  to  the  "long  bottom,"  "sheep 
park,"  "bend  In  the  river,"  "Buzzard,"  "Crow 
creek,"  etc 

The  lines  are  not  marked  by  courses  or 
distances;  a  few  marked  trees  are  referred 
to,  but  practically  no  lines  any  one  could 
follow. 


[<]  To  support  a  title  by  adverse  holding 
three  facts  must  be,  established:  (a)  The 
possession  must  have  been  continuous,  actu- 
al, open,  notorious,  and  peaceable  for  at 
least  15  years;  (b)  the  exterior  boundary 
lines  of  the  land  claimed  must  be  well  de- 
fined, that  Is,  either  actually  Inclosed  or  so 
marked  that  the  land  Is  susceptible  of  identi- 
fication by  its  description;  and  (c)  the  pos- 
session must  have  been  of  such  a  character 
and  extent  as  to  exclude  the  idea  that  the 
right  of  possession  was  in  any  one  else. 

The  rambling,  uncertain,  and  indefinite 
character  of  the  evidence,  coupled,  with  the 
silence  of  the  pleading  as  to  the  boundary 
claimed  by  the  Sutton  heirs,  can  lead  to  but 
one  conclusion,  viz.  the  lower  court  did  not 
err  In  dismissing  their  claims. 

Jackson  Hamblln's  Heirs. 

In  paragraph  7  of  the  judgment  It  Is  ad- 
judged that  Pleas  Hamblin  Is  the  owner  (1) 
of  the  surface  of  the  land  contained  in  the 
boundary  described  therein  being  between 
Cantrill  branch  and  Crow  branch;  (2)  an- 
other tract  on  Cantrill  branch;  (3)  a  track 
on  Cumberland  river ;  and  (4)  a  tract  on  the 
south  bank  of  the  river. 
•  By  an  agreement  between  Roberta  S.  Bry- 
ant and  Pleas  Hamblin  the  controversy  as  to 
them  la  reduced  to  the  Sanford  T.  Barnett 
patent  for  200  acres  surveyed  June  4,  1883. 
Harnett's  being  the  junior  patent,  the  claim, 
if  any,  of  the  Hamblin  heirs  must  be  based 
upon  adverse  possession. 
[S]  Reverting  to  the  evidence  we  find : 
Pleas  Hamblin,  in  his  deposition  taken 
March  20,  1015,  testifies  (in  narrative  form) 
that  he  has  claimed  this  land  "18  or  19 
years,  according  to  his  recollection."  It  has 
been  inclosed  for  18  years,  or  somewhere 
near  about  that  He  and  his  father  paid  the 
taxes.  In  another  place  he  says  the  fence 
referred  to  In  the  record  as  the  "sheep  park 
fence"  was  put  up  17,  18,  or  10  years  ago. 
Two-thirds  of  the  fence  consists  of  cliffs ;  the 
wire  fence  Is  just  across  the  gaps.  At  the 
time  the  fence  was  erected,  he  never  heard 
his  father  say  he  claimed  to  own  all  the 
land  Inside  the  fence.  He  fenced  it  for 
herding  purposes,  following  the  cliffs,  be- 
cause it  made  less  work  to  fence  it  Only 
knows  of  three  marked  lines  In  the  Barnett 
survey.  When  asked  If  either  he  or  his  fa- 
ther ever  had  any  clearings,  or  made  any  Im- 
provements, upon  the  Barnett  patent,  since 
they  had  the  fence  around  It,  he  says : 

"Right  along  up  in  here  some  clearings  run 
outside  a  little  bit" 

About  two  acres  In  all,  or  probably  a  lit- 
tle more  than  that  He  states  it  had  been 
cleared  for  about  17  years. 

L.  E.  Bryant  Is  a  son  of  plaintiff,  and  his 
deposition  was  taken  oh  interrogatories  pro- 
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pounded  by  the  Hamblin  heirs,  and  he  thus 
testifies  as  to  the  fence: 

.  "Jack  Hamblin  was  a  long-standing  acquain- 
tance of  mine.  I  saw  him  at  most  every  court 
four  times  a  year  at  Williamsburg.  Early  in 
our  acquaintance  he  proposed  to  me  to  permit 
him  to  inclose  about  1,000  to  1,500  acres  of  our 
wild  land  with  a  wire  fence  for  a  sheep  ranch, 
and  keep  them  out,  fire  and  protect  the  timber, 
and  hold  possession  of  the  land  for  us ;  at  that 
time  we  had  many  adverse  claims  to  our  land, 
and  this  seemed  a  practical  plan  from  a  friend, 
and  after  consulting  the  family  I  consented. 
Mr.  Hamblin  and  I  talked  the  matter  over  from 
time  to  time,  when  he  would  report  to  me  of 
the  claims  of  others  and  the  condition  of  our 
possession.    He  never  held  adversely  to  us." 

Sanford  T.  Barnett  and  wife  deeded,  with- 
out warranty,  their  undivided  Interest  In 
this  land  to  the  senior  Hamblin,  March  24, 
1888,  for  a  consideration  of  $20. 

Summing;  up  the  testimony  on  this  branch 
of  the  case,  it  appears  that  about  23  years 
ago  the  senior  Hamblin,  while  fencing  the 
Hawkins  McKee  survey,  so  extended  or 
erected  the  fence  as  to  Include  about.  2% 
acres  of  the  tract  In  controversy.  About  17 
years  before  Ms  deposition  was  taken,  he 
testifies,  this  small  tract  was  cleared  up,  and 
at  the  time  It  was  fenced  Pleas  never  heard 
his  father  say  he  claimed  It  as  bis  own 
land. 

At  most  it  would  seem  the  lnclosuxe  and 
clearing  of  this  2%  acres  was  accidental  and 
unintentional,  and  without  claim  of  right  or 
possession  on  the  part  of  Jackson  Hamblin 
at  the  time.  The  petition  In  the  present  suit 
was  filed  January  30,  1912;  hence  at  this 
date  the  period  of  occupation  was  less  than 
14  years.  The  clearing  was  coincident  with 
the  execution  of  the  deed  from  Barnett  and 
his  wife,  which  bears  date  of  March  24, 
1898.  Pleas  Hamblin,  In  his. deposition  tak- 
en March  20,  1915,  says  the  clearing  was 
made  17  years  before,  which  would  make  it 
March,  1898. 

Possession,  to  defeat  title,  must  be  actual, 
as  well  as  adverse  and  continuous,  and  to  a 
well-defined  and  marked  boundary,  for  as 
much  as  15  years  before  the  Institution  of  an 
action  by  the  holder  of  the  legal  title.  Gat- 
llff  v:  Carson-Muse  Lumber  Co.,  159  Ky.  833, 
169  S.  W.  604;  White  v.  McNabb,  140 'Ky. 
828,  131  8.  W.  1021. 

We  think  the  court  was  In  error  in  ad- 
Judging  that  Pleas  Hamblin  was  the  owner 
of  the  tract  described  In  paragraph  7  of  the 
judgment 

The  Schedule  and  Record. 

[I]  A  motion  of  Pleas  Hamblin  to  strike 
from  the  transcript  all  parts  not  embraced 
In  the  schedule  was  passed  to  the  submission 
on  the  merits.  The  schedule  In  this  case 
directs  the  clerk  to  copy  the  entire  record 
In.  so  far  as  It  affects  the  parties  to  the  ap- 
peal, and  contains  this  sentence: 


"All  of  the  pleadings  and  orders- with  reference 
thereto  are  directed  to  be  copied,  to  wit." 

And  here  follows  an  enumeration  of  44 
different  Items.  The  appellees'  contention  is 
that  the  record  contains  more  than  called  for 
in  the  schedule,  and  that  the  record  actually 
contains  83  different  pleadings,  depositions, 
etc  It  is  true  that  the  record  does  con- 
tain a  great  many  more  separate  orders  or 
pleadings  than  are  referred  to  in  the  sched- 
ule; but  this  apparent  discrepancy  is  ex- 
plained, In  the  main,  by  the  fact  that  the 
schedule  In  one  Item  called  for  the  deposi- 
tions of  certain  parties,  whereas  In  the  tran- 
script there  appears  a  number  of  deposi- 
tions filed  In  behalf  of  said  party.  As  an 
illustration,  an  Item  in  the  schedule  calls 
for  the  depositions  of  the  Sutton  heirs;  as 
a  matter  of  fact  there  are  six  depositions  for 
them  In  the  record.  This,  we  think,  explains 
the  apparent  difference  complained  of  by 
counsel.  Another  place  the  schedule  calls 
for  an  order  filing  an  amended  petition ;  this 
appears  In  the  transcript  under  two  head- 
ings— first,  the  order  itself ;  and,  second;  the 
amended  petition — and  we  do  not  suppose 
that  counsel  would  contend  that  In  this  In- 
stance the  schedule  did  not  call  for  the 
amended  petition. 

Counsel  do  not  claim  or  contend  that  any 
parts  of  the  record  have  been  omitted,  but 
their  objection  Is  there  Is  too.  much  record 
here;  furthermore,  that  a  discretion  was 
given  the  clerk  as  to  what  parts  of  the  rec-« 
ord  should  be  copied.  The  schedule  having 
directed  the  clerk  to  copy  the  entire  record 
so  far  as  it  affected  any  of  the  parties  to 
the  appeal,  unless  there  Is  an  omission  of 
some  portion  of  the  record  affecting  some  of 
the  parties,  the  motion  to  strike  should  be 
overruled,  because  It  does  not  appear  upon 
an  examination  of  the  record  there  were  any 
portions  copied  not  pertinent  to  the  appeal 
on  behalf  of  any  of  the  several  parties.  Sec- 
tion 737  of  the  Civil  Code  provides,  in  part 
as  follows : 

"The  appellant,  within  ninety  days  after  the 
granting  of  the  appeal,  shall  file  in  the  office  of 
the  clerk  of  the  inferior  court  *  *  *  a  sched- 
ule, showing,  concisely,  what  parts  of  the  record 
he  wishes  to  have  copied.  His  failure  to  file 
said  •  *  •  schedule  within  the  time  prescrib- 
ed shall  be  cause  for  the  dismissal  of  his  ap- 
peal." 

A  notice  of  the  filing  of  this  schedule  was 
served  on  Pleas  Hamblin.  The  notice  states 
that  the  schedule  directs  the  copying  of  the 
entire  record,  so  far  as  It  affected  Pleas 
Hamblin  and  others  to  the  appeal.  We  think 
this  was  ample  notice  to  him  as  to  what 
parts  of  the  record  would  be  included  In  the 
transcript  Provision  is  made  in  the  sec- 
tion of  the  Code,  supra,  by  which  the  appel- ' 
lees  may  file  a  schedule  similar  to  the  one 
the  appellant  Is  permitted  to  da  The  clerk 
certifies  that  the  record  filed  in  this  court — 
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'fa  a  true  and  correct  copy  of  ao  much  of  the 
record  aa  la  directed  by  the  schedule." 

Appellee  complains  the  schedule  does  not 
direct  the  copying  of  the  appellant's  petition. 
The  first  order  called  for  In  the  schedule  Is 
thus  given:  "O.  B.  88  page  80" — which  we 
assume  was  the  petition,  although  not  spe- 
cifically mentioned;  but  we  do  not  see  how 
the  directions  to  copy  the  entire  record  could 
be  obeyed,  or  the  record  certified  as  com- 
plete, without  the  petition. 

[7]  Rule  14  of  this  court  (154  S.  W.  fat)  la 
as  follows: 

"The  court  will  conclusively  presume,  after 
submission,  that  a  record  brought  up  to  this 
court  on  schedule  filed  In  the  clerk's  office  of 
the  inferior  court,  as  prescribed  by  section  737 
of  the  Code  of  Practice,  is  the  complete  record, 
and  that  all  parties  interested  have  consented 
to  try  the  appeal  on  such  record.  Before  sub- 
mission the  court  will,  in  its  discretion,  allow  a 
transcript  of  other  parts  of  the  record  to  be 
filed  when  deemed  necessary  in  furtherance  of 
Justice." 

See,  also,  Clevinger  v.  Nunnery,  140  Ky. 
692,  131  S.  W.  619,  wherein  the  court  says : 

"Under  the  rule,  where  a  schedule  has  been 
filed  ss  prescribed  by  section  737  of  the  Oode,  it 
will  be  presumed  that  all  that  is  material  in  the 
record  is  contained  in  the  transcript,  and  that 
the  parties  have  consented  to  try  the  appeal  on 
the  transcript;  but  the  rule  has  no  application ' 


unless  the  schedule  has  been  filed  in  the  clerk's 
office  as  prescribed  by  section  737  of  the  Code." 

We  think,  under  the  provision  of  the  Code, 
the  rule,  and  authority  above  cited,  that 
appellees'  motion  to  strike  from  the  tran- 
script should  be  overruled. 

Wherefore,  upon  a  consideration  of  the 
whole  case,  and  for  reasons  hereinabove  giv- 
en, the  judgment  appealed  from,  in  so  far 
as  it  affects  the  Sutton  heirs  and  Richard 
P.  Hickman,  is  affirmed;  as  to  the  Sumner 
heirs,  the  Judgment  is  reversed;  and  Its  to 
the  Hamblln  heirs  and  Pleas  Hamblln,  so 
much  of  paragraph  7  as  adjudges  that  Pleas 
Hamblln  Is  the  owner  of  the  tract  of  land 
described  as  "beginning  at  a  maple  and  a 
black  oak ;  thence  N.  40*  B.  88  poles  to  two 
chestnut  oaks;  thence  N.  10*  E.  32  poles  to 
a  post  oak  on  a  ridge;  thence  N.  82*  E.  40 
poles  to  a  chestnut  and  black  oak;  thence 
N.  4*  E.  18  poles  to  a  black  gum;  thence 
N.  00*  W.  20  poles  to  a  black  oak;  thence 
N.  45*  W.  36  poles  to  a  poplar  and  white 
oak;  thence  N.  49*  W.  10  poles  to  a  black 
oak;  thence  N.  100  poles  to  a  stake  at  the 
hollow  rock;  thence  west  320  poles  to  the 
Cumberland  river ;  thence  'up  the  river  with 
the  meanders  thereof  to  the  beginning" — be 
and  the  same  is  hereby  reversed;  and  this 
case  Is  remanded  to  the  lower  court  for  such 
further  proceedings  as  may  be  necessary  and 
consistent  with  this  opinion. 
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CHESAPEAKE  ft  O.  RY.  CO.  ▼.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.    April  18, 
1919.) 

1.  Ckhoitai.  Law  *=>604(1)— WBnrwr  Iw- 
stbuotions— Misdemeanor  Oasis. 

Provision  of  Cr.  Code  Prac  |  228,  that  in- 
structions in  criminal  cases  be  written  applies 
to  misdemeanors,  unless  the  requirement  bt 
waived. 

2.  Railroads  «=»226— Dtjtt  to  Maintain 
Water-closet  —  FAorunEa  in  Common 
Use. 

A  railway  company  was  required  to  main- 
tain, at  a  point,  only  water-closet  facilities  equal 
to  best  in  common  use  in  vicinity,  and,  there  be- 
ing no  waterworks  nor  sewerage  system  there, 
it  was  under  no  duty  to  maintain,  at  its  own 
'  expense,  a  private  waterworks  system  to  supply 
a  water-closet. 

8.  railroads  ,  «=»255(11)— prosecution  fob 
Failure  to'Pbovidb  Wateb-Closet— Evi- 

DBNCB. 

In  prosecution  for  failing  to  maintain  suita- 
ble water-closet  at  point  where  there  was  no 
waterworks  nor  a  sewerage  system,  evidence  of 
location  of  company's  water  tank  and  a  creek, 
and  as  to  topography  of  surroundings,  to  show  a 
serviceable  sewerage  system  was  practicable, 
held  inadmissible. 

4.  Railroads  €=255(12)— Maintenance  and 
Repair  of  Wateb-Closet  —  Question  fob 

JUBY. 

A  railroad,  proceeded  against  for  failure  to 
maintain  suitable  water-closet  at  point  where 
there  was  no  sewerage  system,  was  not  entitled 
to  peremptory  instruction,  where,  though  there 
was  no  evidence  closet  was  not  suitable  and 
convenient,  there  was  substantial  evidence  it  was 
not  maintained  in  decent  order  and  repair,  tak- 
ing latter  question  to  jury. 

Appeal  from  Circuit  Court,  Rowan  County. 

The  Chesapeake  ft  Ohio  Railway  Company 
was  fined  for  failing  to  provide,  at  a  point, 
a  convenient  and  suitable  water-closet,  and 
to  maintain  it  in  decent  order  and  repair, 
and  it  appeals.  Reversed,  and  cause  remand- 
ed for  new  trial. 

James  Elay  and  E.  Hogge,  both  of  More- 
bead,  and  Shelby,  Northcutt  &  Shelby,  of 
Lexington,  for  appellant 

Charles  H.  Morris,  Atty.  Gen.,  O.  S.  Hogan, 
Asst  Atty.  Gen.,  and  W.  C.  Hamilton,  of  Mt 
Sterling,  for  the  Commonwealth. 

CLAY,  C.  The  Chesapeake  ft  Ohio  Rail- 
way Company  appeals  from  a  Judgment  im- 
posing a  fine  of  $250  for  its  failure  to  pro- 
vide at  Morehead  a  convenient  and  suitable 
water-closet  and  maintain  it  in  decent  order 
and  repair. 

[1]  Our  Code  requires  that  instructions  In 
criminal  cases  be  written,  and  the  provision 


applies  to  misdemeanors  unless  the  require- 
ment be  waived.  Section  225,  Criminal  Code; 
Adams  Express  Co.  v.  Com.,  16S  Ky.  275, 178 
S.  W.  764.  Here  the  company  did  not  waive 
the  requirement,  but  moved  the  court  to  in- 
struct the  Jury  In  writing.  The  court  over- 
ruled the  motion  and  gave  oral  instructions. 
This  error  Is  sufficient  to  authorize  a  re- 
versal. 

[2, 1]  The  company  was  only  required  to 
maintain  water-closet  faculties  equal  (to  the 
best  in  common  use  in  the  vicinity,  and, 
there  being  no  waterworks  nor  sewerage  sys- 
tem in  Morehead,  it  was  under  no  duty  to 
maintain  at  its  own  expense  a  private  water- 
works system  in  order  to  provide  a  suitable 
and  convenient  water-closet.  L.  ft  N.  R.  R. 
Co.  r.  Com.,  181  Ky.  268,  114  S.  W.  1192; 
L.  ft  N.  R.  B,  Co.  v.  Conk,  187  Ky.  802,  127 
S.  W.  152;  L.  ft  N.  R.  Co.  v.  Com.,  180  Ky.  848, 
203  S.  W.  717.  Hence  It  was  error  to  admit 
evidence  of  the  location  of  the  company's  wa- 
ter tank  and  Trlplett  creek  and  as  to  the 
general  topography  of  the  surrounding  lands 
for  the  purpose  of  showing  that  a  serviceable 
sewerage  system  was  practicable. 

[4]  The  company  was  not  entitled  to  a  per- 
emptory instruction;  for,  while  there  was  no 
evidence  that  the  water-closet  was  not  suita- 
ble and  convenient, 'there  was  substantial  evi- 
dence that  It  was  not  maintained  in  decent 
order  and  repair,  thus  making  the  latter 
question  one  for  the  Jury. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


(183  Ky.  845) 
WARD  v.  PRESTON  et  ux. 

(Court  of  Appeals  of  Kentucky.    April  17, 
1919.) 

Mortgages   <8=>25(6),   86(3)— Validoy— Suf- 
ficiency of  Evidence—  FBAtrD— Consider- 
ation. 
In  suit  to  enforce  mortgage  lien,  evidence 
held  insufficient  to  sustain  defense  that  mort- 
gage was  without  consideration  and  had  been 
procured  by  fraud. 

Appeal  from  Circuit  Court,  Johnson 
County. 

Action  by  S.  W.  Ward  against  Sanford 
Preston  and  wife  Judgment  canceling 
mortgage  and  dismissing  the  petition,  and 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

Fogg  ft  Kirk,  of  Paintsville,  for  appellant. 
J.  K.  Wells  and  J.  W.  Wheeler,  both  of 
Paintsville,  for  appellees. 

CLAY,  C.  On  July  31,  1912,  Sanford  Pres- 
ton and  his  wife,  Mary  Ellen  Preston,  ex- 
ecuted and  delivered  to  S.  W.  Ward  a  mort- 
gage on  75  acres  of  land  located  on  Buffalo 
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creek  in  Johnson  county,  to  secure  the  pay- 
ment of  a  note  for  $400,  payable  one  year 
from  date.  About  a  month  after  the  maturi- 
ty of  the  note,  this  suit  was  brought  by 
Ward  against  Preston  and  wife  to  enforce 
the  mortgage  lien.  The  defendants  pleaded, 
in  substance,  that  there  was  no  considera- 
tion for  the  mortgage,  and  that  Its  execution 
was  procured  by  the  fraud  of  plaintiff  and 
his  brother,  Jeff  Ward.  On  final  hearing, 
the  chancellor  sustained  the  plea  of  fraud 
and  entered  Judgment  canceling  the  mort- 
gage and  dismissing  the  petition.  Plaintiff 
prays  an  appeal. 

According  to  the  evidence  for  plaintiff, 
Jeff  Ward,  who  was  the  son-in-law  of  San- 
ford  Preston,  approached  plaintiff  for  the 
purpose  of  procuring  a  loan  of  $400,  to  be 
used  for  the  purpose  of  buying  cattle.  He 
and  Jeff  Ward  then  repaired  to  the  home  of 
Sanford  Preston,  who  agreed  to  execute  a 
mortgage  to  secure  the  loan.  Upon  the  ex- 
ecution of  the  note  and  mortgage,  Preston 
and  Jeff  Ward  went  to  the  home  of  plain- 
tiff, who  delivered  to  Preston  and  Jeff  Ward 
a  mare,  nine  bead  of  young  cattle,  two  cows 
and  a  calf,  a  sow  and  three  pigs,  and  $35  In 
money,  aggregating  $400.  Preston  rode  the 
mare  away  and  drove  the  cattle  home  that 
day.  The  next  morning  he  returned  and 
got  the  hogs.  The  cattle  and  other  stock 
were  taken  to  Preston's  home,  where  they  re- 
mained for  a  few  weeks,  when  they  were 
sold  to  John  Butcher,  who  paid  the  purchase 
price  to  Jeff  Ward.  Plaintiff  never  told  the 
defendant  that  he  did  not  have  the  $400  with 
him,  but  would  get  it  when  he  sold  some 
sheep,  but  the  consideration  for  the  mort- 
gage was  the  stock.  Jeff  Ward  corroborates 
plaintiff  and  claims  to  have  paid  Preston 
his  part  of  the  proceeds  of  the  stock.  Other 
witnesses  who  were  present  claim  to  have 
seen  Preston  driving  the  stock  away.  Ash- 
ley Ward  testified  that  Preston  told  him  he 
had  mortgaged  his  farm  to  plaintiff,  and 
that  he  and  his  son-in-law,  Jeff  Ward,  were 
going  to  get  some  money  and  trade  in  cat- 
tle. This  witness  also  stated  that  he  had 
sold  Preston  a  bunch  of  cattle  himself.  Mil- 
ton Music  says  that,  when  Preston  came  to 
drive  away  the  hogs,  he  stated  to  him  that 
he  had  mortgaged  his  farm  and  thought  he 
would  come  out  all  right.  Ed  Vanhoose,  a 
Justice  of  the  peace,  testified  that  Preston 
had  told  him  that  he  and  his  son-in-law,  Jeff 
Ward,  were  partners  trading  in  cattle. 

According  to  Preston's  testimony,  he  ex- 
ecuted the  mortgage  for  the  purpose  of  get- 
ting $400  to  go  in.  partnership  in  the  cat- 
tle business  with  his  son.  Upon  the  execu- 
tion of  the  mortgage,  S.  W.  Ward  Jumped 
up  and  said  he  did  not  have  the  money.  He 
further  said  that  he  had  a  drove  of  sheep 
over  at  John  Trimble's,  and  as  soon  as  he 
could  take  the  sheep  off  be  would  bring 
the  $400  back  to  Preston.    Thereupon  Pres- 


ton demanded  the  return  of  the  mortgage, 
bnt  plaintiff  refused  to  give  It  back  to  him. 
Preston  further  claims  that  the  cattle  and 
other  stock  were  bought  by  Jeff  Ward,  and 
that  he  went  to  S.  W.  Ward's  home  merely 
to  assist  Jeff  in  driving  the  cattle  home. 
He  also  says  that  he  never  received  any  of 
the  proceeds  of  the  stock.  Mrs.  Preston  tes- 
tified to  the  same  facts,  but  admitted  on 
cross-examination  that  she  and  her  husband 
were  to  have  an  Interest  in  the  profits  of 
the  stock.  Will  Preston  testified  that  S.  W. 
Ward  and  Jeff  Ward  came  to  bis  father's 
farm  and  said  they  had  money  to  loan  him, 
but  that  the  money  was  not  paid  when  the 
mortgage  was  executed.  On  the  contrary, 
S.  W.  Ward  told  his  father  that  he  had  a 
drove  of  sheep,  and  as  soon  as  he  sold  them 
he  would  bring  him  the  money.  Llnnle  Pres- 
ton, William  Preston's  wife,  also  testified  to 
the  same  facts. 

In  rebuttal,  S.  W.  Ward  and  Jeff  Ward 
denied  that  upon  the  execution  of  the  mort- 
gage S.  W.  Ward  said  he  did  not  have  the 
money  and  would  bring  it  to  Preston  as 
soon  as  he  disposed  of  the  drove  of  sheep,  or 
that  the  mortgage  was  obtained  by  fraud. 

With  respect  to  what  occurred  .when  the 
mortgage  was  executed,  it  is  apparent  that 
the  evidence  is  about  equiponderant,  but, 
viewing  the  case  in  the  light  of  the  subse- 
quent developments,  it  seems  to  us  that  the 
evidence  is  wholly  Insufficient  to  sustain  the 
claim  of  fraud  or  lack  of  consideration.  In- 
deed, the  charge  that  S.  W.  Ward  conspired 
with  Jeff  Ward  to  procure  the  execution 
of  the  mortgage  is  based  entirely  on  suspi- 
cion. As  a  matter  of  fact,  S.  W.  Ward  de- 
livered to  Preston,  $400  worth  of  live  stock, 
and  Preston  himself  helped  to  drive  the 
stock  to  his  home.  Not  only  so,  but  Pres- 
ton admitted  to  three  disinterested  wit- 
nesses that  he  had  mortgaged  his  home  for 
the  purpose  of  getting  the  money  to  trade 
In  cattle,  and  that  he  and  his  son-in-law 
were  partners  in  that  business.  Further- 
more, Mrs.  Preston  testified  that  she  and 
her  husband  were  to 'share  the  profits  on 
the  stock.  It  Is  therefore  manifest  that 
Preston's  claim  that  the  mortgage  was  ex- 
ecuted for  money,  and  that  S.  W.  Ward  fail- 
ed to  deliver  it  to  him  is  clearly  opposed  to 
his  own  conduct  and  admissions.  While  it 
may  be  true  that  his  son-in-law,  Jeff  Ward, 
disposed  of  the  stock  without  paying  Pres- 
ton his  portion  of  the  proceeds,  S.  W.  Ward, 
who  parted  with  his  stock  upon  the  faith  of 
the  mortgage,  cannot  be  held  responsible  for 
any  default  upon  the  part  of  Jeff  Ward.  We 
therefore  conclude  that  the  Judgment  cancel- 
ing the  mortgage  and  dismissing  the  petition 
was  erroneous,  and  that  the  mortgage  lien 
should  have  been  enforced. 

Judgment  reversed,  and  -cause  remanded, 
with  directions  to  enter  Judgment  in  con- 
formity with,  this  opinion. 
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RANDOLPH  v.  LEWIS.     (No.  86-2686.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
April  9, 1919.) 

1.  Advebse  Possession  «=>80(3)— Claim  TJn- 
deb  deed— sufficiency,  of  deed. 

In  trespass  to  try  title,  a  plea  of  fire-year 
statute  of  limitations  was  supported  by  a  deed 
referring  to  adjoining  surveys  on  three  aides 
and  a  river  on  the  other,  although  name  of 
patentee  and  number  of  certificate  were  .  er- 
roneous. ' 

2.  Advebse  Possession  «fc=»31  —  Notice  of 
Advebse  Possession— Boundaries— Loca- 
tion. 

An  owner  of  land  claimed  adversely  by  an- 
other is  charged  as  a  matter  of  law  with  knowl- 
edge of  location  of  land  and  its  boundaries. 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District. 

Trespass  to  try  title  by  B.  J.  Randolph 
against  C.  W.  Lewis.  From  a  Judgment  of 
the  Court  of  Civil  Appeals  (163  S.  W.  647), 
affirming  a  judgment  in  favor  of  defendant, 
plaintiff  brings  error.    Affirmed. 

Randolph  &  Randolph,  of  Madisonvllle, 
and  Hart  &  Patterson,  of  Austin,  for  plain- 
tiff In  error. 

J.  M.  Brownlee,  of  Madisonvllle,  and  B.  A. 
Berry,  of  Austin,  for  defendant  in  error. 

SADLER,  J.  Plaintiff  in  error  filed  suit  In 
the  district  court  in  trespass  to  try  title  to 
recover  from  defendant  in  error  369  acres 
of  land  in  Madison  county,  Tex.,  patented 
to  Samuel  Bogart,  assignee  of  John  W.  Hol- 
man,  on  February  14,  1852,  by  virtue  of  cer- 
tificate 347,  described  by  metes  and  bounds, 
and  having  the  Navasota  river  as  Its  west- 
ern boundary.  The  defendant  answered  by 
plea  of  the  five-year  statute  of  limitation, 
claiming  under  a  deed  from  D.  J.  Donohoe  to 
the  defendant,  dated  May  16,  1905,  describ- 
ing the  land  as  follows: 

"All  of  that  certain  tract  or  parcel  of  land 
in  said  county  and  state,  and  being  860  acres 
of  land  patented  to  John  W.  Holman,  abstract 
No.  116,  certificate  516,  vol.  9,  as  shown  by 
the  land  records  of  Madison  county,  Texas,  and 
bounded  on  the  sooth  by  the  George  L.  Rams- 
dale  and  on  the  east  by  the  A.  J.  Wynn,  and  on 
the  north  by  another  survey  of  the  G.  L.  Rams- 
dale,  and  on  the  west  by  the  Navasota  river." 

The  defendant  recovered  in  the  district 
court  on  his  plea  of  limitation,  which  judg- 
ment was  affirmed  by  the  Court  of  Civil  Ap- 
peals.   163  S.  W.  647. 

Opinion. 
[1]  The  sole  question  presented  for  our 
determination  is:    Will  the  deed  relied  upon 
by  the  defendant  support  his  plea  of  limita- 
tion?    This  question  Is  very  carefully  con- 


sidered In  the  opinion  of  the  Court  of  Civil 
(Appeals,,  and  the  authorities  upon  which 
plaintiff  relies  for  sustaining  the  proposition 
that  the  description  of  the  land  in  the  deed 
is  so  defective  that  it  will  not  support  the 
plea  are  very  carefully  reviewed  In  the  opin- 
ion on  rehearing.  We  are  of  opinion  that 
the  Court  of  Civil  Appeals  correctly  decided 
the  question. 

The  abstract  records  In  the  office  of  the 
tax  assessor  of  Madison  county  show  that 
certificate  No  347  was  Issued  to  Samuel  Bo- 
gart and  the  patent  to  John  W. .  Holman. 
The  deed  to  Lewis  is  clearly  erroneous  in 
reciting  the  certificate  to  be  No.  516,  and  it 
Is  apparent  that  the  land  was  patented  to 
Bogart  as  the  assignee  of  Holman.  The  ab- 
stract books  did  not  correctly  show  the  facts. 
Were  this  all  the  description  contained  in 
the  deed  to  Lewis,  the  contention  of  plain- 
tiff might  be  correct.  However,  the  further 
description  is  believed  to  be  sufficient  to  raise 
the  question  of  notice  to  plaintiff  that  the 
defendant  was  asserting  title  to  the  land 
under  the  deed  from  Donohoe. 

Defendant  was  in  possession  of  the  identi- 
cal tract  of  land  to  which  plaintiff  asserted 
title.  Plaintiff  was  therefore  charged  with 
knowledge  that  defendant  was  in  possession 
of  property  belonging  to  him.  This  fact  was 
sufficient  to  call  the  attention  of  plaintiff  to 
the  holding  of  defendant.  Brownson  v.  Scan- 
Ian,  69  Tex.  222 ;  Craig  v.  Cartwright,  65  , 
Tex.  413;   Wlmberly  v.  Bailey,  58  Tex.  222. 

[2]  Having  notice  of  the  adverse  posses- 
sion, and  seeking  to  pursue  that  notice  to 
ascertain  by  what  tenure  defendant  held,  the 
plaintiff  consults  the  records  of  Madison 
county.  It  is  true  that,  in  undertaking  to 
run  the  chain  of  title  from  himself  to  the 
sovereignty,  he  does  not  find  a  conveyance 
to  the  defendant ;  but  is  he,  with  the  knowl- 
edge of  defendant's  possession,  excused  from 
a  further  investigation  to  ascertain  whether 
defendant  holds  a  deed  to  the  property?  A 
further  examination  of  the  record  would 
have  brought  him  in  touch  with  the  deed  here 
under  question.  What  would  he  have  dis- 
covered from  an  inspection  of  that  deed? 
He  would  have  ascertained  the  following 
definite  facts:  (a)  A  deed  from  Donohoe  to 
Lewis;  (b)  that  it  affected  in  some  manner 
the  John  Wl  Holman  survey  in  Madison 
county;  (c)  that  it  was  a  conveyance  of  a  cer- 
tain tract  of  land  situated  in  Madison  county, 
bounded  on  the  west  by  the  Navasota  river, 
on  the  south  by  the  George  L.  Ramsdale 
survey,  on  the  east  by  the  A.  G.  Wynn,  and 
on  the  north  by  another  George  L.  Ramsdale 
survey.  The  plaintiff  is  charged  as  a  matter 
of  law  with  knowledge  of  the  location  of  the 
land  owned  by  him  and  with  Its  boundaries. 
Brownson  v.  Scanlan,  59  Tex.  222;  Craig 
v.  Cartwright,  65  Tex.  413. 

Further  investigation  of  the  record  would 
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have  disclosed  to  him  the  fact  that  the 
boundary  lines  of  the  land  claimed  by  the  de- 
fendant and  the  boundary  lines  of  the  Wynn 
and  two  Ram  sdale  surveys  were  the  same, 
and  that  the  Navasota  river  was  the  western 
boundary.  Plaintiff  knew  that  his  land  was 
located  within  that  particular  territory  In- 
cluded within  the  boundaries  of  those  sur- 
rounding surveys,  and  had  the  (Navasota 
river  for  the  western  boundary. 

It  is  contended,  however,  that  the  deed  to 
the  defendant  does  not  sufficiently  describe, 
the  land,  to  put  the  plaintiff  upon  such  no- 
tice as  will  support  limitation,  since  It  was 
necessary  for  the  plaintiff  to  do  something 
more  than  examine  the  records  In  order  to 
ascertain  the  fact  that  the  particular  land 
described  In  defendant's  deed  was  the  land 
described  In  plaintiff's  title;  for  Instance, 
that  it  was  necessary  to  ascertain  by  actual 
survey  the  location  of  the  boundary  lines  of 
the  surrounding  surveys,  and  that  would  re- 
quire an  investigation  aliunde  the  record. 
That  may  be  true  but  let  us  see  about  plain- 
tiff's own  deed.  Is  it  possible  that  the  plain- 
tiff can  from  the  record  read  the  deed  under 
which  he  holds,  and  then  say  exactly  where 
his  land  is  located  on  the  Navasota  river? 
In  order  to  find  the  land  claimed  by  the 
plaintiff  and  described  in  his  deed,  It  is 
necessary  to  go  upon  the  ground  and  find 
the  objects  defining  the  boundaries  of  his 
property.  It  Is  necessary,  in  order  to  deter- 
mine the  boundaries  of  the  land  held  by 
defendant,  to  ascertain  the  lines  and  corners 
of  the  surrounding  surveys  mentioned  as  de- 
scriptive of  the  location  and  extent  of  the 
holding  under  Donohoe's  deed. 

The  surveyor  says  that  he  cannot  plat  the 
land  described  in  the  deed  to  defendant  with- 
out first  platting  the  surrounding  surveys. 
This  Is  self-evident;  but  can  he  plat  the 
land  from  the  description  In  plaintiff's  deed, 
so  as  to  assist  or  point  out  Its  definite 
location  with  reference  to  the  public  domain 
from  which  taken,  or  surrounding  lands, 
without  platting  the  abutting  surveys?  It 
Is  true  that  he  can,  with  proper  instruments, 
draw  an  outline  to  a  scale  of  a  certain  sup- 
posed tract  of  land;  but  does  that  assist  in 
the  location  of  the  land  on  the  ground?  We 
assert  not 

In  all  matters  with  reference  to  the  de- 
scription of  land,  that  description  Is  sufficient 
when  the  surveyor  can  take  the  data  called 
for  in  the  deed,  and  with  that  data,  locate 
the  land  upon  the  ground.  According  to  the 
record  here  the  surveyor  can  locate  the  land 
claimed  by  defendant,  by  utilizing  the  things 
called  for  in  the  description  contained  In  the 
deed. 

The  record  shows  that  at  the  date  of  the 
deed  to  the  defendant  these  adjoining  sur- 
veys had  been  patented  and  that  the  field 
notes  thereof  were  of  record.  Taking  the 
late   furnished    by   defendant's    deed,    the 


plaintiff  can  go  upon  the  ground  and  locate 
definitely  the  land  covered  by  the  claim  of 
the  defendant.  And  a  fortiori,  taking  the 
deed  of  the  defendant  in  connection  with  the 
possession  of  the  defendant,  of  which  plain- 
tiff had  notice,  the  plaintiff  could  have  known 
from  the  deed  that  defendant  was  asserting, 
by  the  record,  title  to  the  property  claimed 
by  plaintiff. 

The  errors  In  defendant's  deed,  in  giving1 
the  name  of  the  patentee,  and  the  number  of 
the  certificate,  are  not  material,  and  may  be 
treated  as  surplusage,  when  the  other  por- 
tion of  the  description  is  clearly  sufficient 
to  manifest  the  error  and  to  locate  the 
land.  Arambula  v.  Sullivan,  80  Tex.  615, 
16  8.  W.  436 ;  MacManus  v.  Orkney,  91  Tex. 
S3,  40  8.  W.  715.  In  the  case  of  Club  Land 
&  Cattle  Co.  v.  "Wall,  99  Tex.  591.  91  S.  W. 
778,  122  Am.  St  Rep  666,  Justice  Brown 
says: 

"The  defendant  in  error,  Wall,  claims  that  the 
deed  from  the  assignee,  Harrell,  to  Carver,  is 
not  sufficiently  definite  in  its  description  of  the 
land  to  sustain  the  statute  of  limitations,  be- 
cause it  calls  to  be  taken  out  of  a  tract  of  280 
acres  deeded  by  Harrell  and  Bast  to  J.  C.  Scott 
out  of  the  J.  Ostane  survey  No.  83,  and,  because 
it  is  hot  shown  that  the  deed  to  Scott  was  re- 
corded, the  description  is  defective.  The  facts 
of  this  case  are  quite  different  from  those  in 
McDonough  v.  Jefferson  County,  79  Tex.  535 
[15  S.  W.  490],  where  the  deed  under  which  the 
statute  of  limitations  was  prescribed  contained 
no  description  of  the  land  whatever,  but  referred 
to  another  deed,  wblch  was  not  of  record ;  there- 
fore there  -was  no  such  deed  to  the  land  on 
record  as  was  required  by  the  statute.  The 
deeds  introduced  in  this  case  were  sufficiently 
definite  to  sustain  the  five-year  limitation." 

In  that  case  the  description  of  the  land  is 
as  follows: 

"  'Beoond  Tract.— 100  acres,  being  a  part  of 
the  J.  Ostane  survey,  No.  83,  and  described  as 
follows:  Beginning  at  southeast  corner  of  the 
280-acre  tract,  deeded  by  Harrell  and  East  to 
J.  S.  Scott  in  the  southwest  corner  of  said  sur- 
vey ;  thence  north  1340  varas  to  northeast  cor- 
ner of,  said  280-acre  tract;  thence  east  420 
varas;  thence  south  1840  varas;  thence  west 
on  south  line  of  said  survey  420  varas  to  the 
beginning.' 

"'Third  Tract.— All  the  right  tide  and  in- 
terest of  said  assigned  estate,  including  the  su- 
perior title  held  by  the  assigned  estate  of  B. 
H.  East  to  the  following  described  tract  of  land 
situated  in  Archer  county,  Texas,  and  being  a 
part  of  said  Ostane  survey  containing  119 
acres:  Beginning  at  the  southeast  corner  of 
said  100-acre  tract  on  the  south  line  of  said 
survey,  thence  north  1340  varas  to  northeast 
corner  of  said  tract;  thence  600  varas  east; 
thence  south  1340  varas  to  south  line  of  said 
survey;   thence  420  varas  to  the  beginning.' 

"The  last  tract  is  in  controversy  in  this  case." 

The  deed  from  Harrell  and  East  to  J.  S. 
Scott  for  the  280-acre  tract  was  not  recorded. 
It  will  be  seen  from  the  description  of  the 
above  land  in  controversy  that  there  was  no 
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definite  object  to  mark  Its  location.  In  order 
to  determine  the  location  of  tbe  land  It  was 
necessary  to  ascertain,  first,  the  location  of 
the  280-acre  tract.  This  could  not  be  done 
from  the  record,  and  it  could  only  be  done  by. 
procuring  the  original  deed  to  Scott,  or  by 
reason  of  the  fact  that  Scott's  land  had  al- 
ready been  surveyed  and  its  corners  estab- 
lished, and  then  the  necessity  existed  of  go- 
ing upon  the  ground  in  order  to  find  these 
corners.  After  doing  this  It  then  became 
necessary  to  survey  our  tract  No.  2  above 
described  before  tract  No.  3  could  be  located. 
Certainly  tract  No.  3  could  not  be  located 
until  surveyed.  It  Is  therefore  clear  that  the 
deed  conveying  the  third  tract  did  not  con- 
tain a  description  sufficient  In  Itself,  or  suffi- 
cient by  reason  of  the  record,  to  sbcate  the 
land  In  controversy.  The  deed  only  furnish- 
ed Information  putting  Wall  on  notice  of 
facts  which,  when  pursued  to  their  legiti- 
mate conclusion,  furnished  him  with  knowl- 
edge of  the  location  of  the  land  claimed  by 
the  Cattle  Company.  .We  surmise  that  the 
possession  of  the  Cattle  Company  was  one 
of  the  things  which  assisted  in  locating  the 
land  covered  by  the  field  notes  of  tract  No. 
3.  There  was  no  definite  object  shown  In 
this  deed  by  which  the  land  could  be  located, 
and  we  feel  Quite  sure  that  a  surveyor  would 
have  had  great  difficulty  In  platting  the  loca- 
tion of  the  second  or  third  tract  from  the 
records. 

Had  the  deed  under  Investigation  here, 
Instead  of  calling  for  the  adjoining  surveys, 
called  to  begin  on  the  Navasota  river  at 
the  northeast  corner  of  the  Q.  L.  Bamsdale 
<mrvey,  thence  with  Its  north  line  to  a  cor- 
ner of  the  A.  G.  Wynn,  thence  with  the  west 
line  of  the  Wynn  to  the  southeast  corner 
of  another  O.  L.  Bamsdale  survey,  thence 
with  the  south  line  of  said  Ramsdale  to  the 
Navasota  river,  thence  with  the  meanders 
of  said  river  back  to  the  beginning;  could 
It  be  contended  that  that  description  was  not 
sufficient?  The  deed  certainly  would  have 
put  the  plaintiff  on  notice  that  the  Holman 
survey  was  supposed  to  be  conveyed,  and  cer- 
tainly the  boundaries  conld  have  been  ascer- 
tained. The  fact  that  the  A.  O.  Wynn  elled 
the  northeast  corner  of  the  Holman  for  a 
short  distance  before  reaching  the  southeast 
corner  of  the  upper  Ramsdale  will  not  affect 
the  description. 

We  are  of  opinion  that  the  description  con- 
tained In  the  deed  to  the  defendant  was 
sufficient  to  put  the  plaintiff  on  notice  that 
the  Holman  survey  was  Intended  to  be  con- 
veyed and  to  give  to  the  plaintiff  sufficient 
facts  from  which  he  could  definitely  locate 
the  land  held  In  possession  of  the  defendant 

We  are  therefore  of  the  opinion  that  the 
judgment  of  the  Court  of  Civil  Appeals 
should  be  affirmed. 


PHILLIPS,  C.  J.  The  effect  of  the  refer- 
ence to  the  adjoining  surveys  was  to  incorpo- 
rate In  the  deed  their  description  as  a  means 
of  Identifying  the  particular  land,  as  fully 
as  though  their  field  notes  had  been  set  out  In 
the  deed.  Wiseman  v.  Watters,  107  Tex.  W, 
174  S.  W.  816 ;  Devlin  on  Deeds,  f  1020.  Tbe 
patents  to  the  surveys,  showing  their  field 
notes,  were  of  record  In  the  Land  Office,  and 
constituted  notice  to  the  world.  Evltts  v. 
Both,  ei  Tex.  81.  The  reference  to  the  sur- 
veys accordingly  gave  the  plaintiff,  as  a  mat- 
ter of  public  record,  constructive  notice  of 
their  location.  Since,  with  the  river,  they 
in  fact  entirely  surround  and  enclose'  the 
plaintiff's  land,  he  was  therefore  advised  by 
the  record  that  the  deed  conveyed  his  land. 

The  Judgments  of  tbe  District  Court  and 
Court  of  Civil  Appeals  will  be  affirmed. 


FIELDER  et  aL  v.  HOUSTON  OIL  CO.  et  «L 
(No.  20-2661.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
March  5,  1019.) 

1.  AnvKBSB   Possession    «=»98— Inolosurx— 
Claim  Limited  to  Tract  Inclosed. 

Where  a  party's  improvements  were  all  on 
a  certain  survey,  and  there  was  no  visible  evi- 
dence of  bis  claim  to  the  land  in  controversy 
in  another  survey,  except  an  encroachment  by 
fencing  a  small  portion  thereof,  there  wajs  no 
such  possession  of  the  land  as  gave  notice  of 
any  claim  except  as  to  that  inclosed. 

2.  Appeal  and  Ebbob  «=»1178(6)— Remand- 
ing Case  fob  Fttbtheb  Evidence. 

As  the  burden  is  on  one  claiming  land  by 
adverse  possession  for  the  period  of  limitation 
by  fencing  to  identify  the  particular  land  to 
which  he  was  entitled  under  plea  of  limitation, 
he  cannot  complain  that  on  appeal  the  cause 
was  remanded  to  afford  him  an  opportunity  to 
supply  the  defect  by  evidence  without  grant  of 
new  trial. 

3.  Appeal  and  Ebbob  <8=»714(1)— Facts  Out- 
side  or  Recobd — Considebation. 

Alleged  facts  outside  of  the  record  may  not 
be  considered  upon  appeal. 

On  rehearing.  For  former  opinion,  see  208 
8.  W.  158.    Motion  for  rehearing  overruled. 

MONTGOMERY,  P.  J.  It  Is  insisted  by 
Stephens  in  his  motion''  for  rehearing  that 
we  misstated  the.  facts  in  saying  that  Teel 
acquired  the  five  acres  on  which  his  improve- 
ments were  situated  in  the  Jordlt  survey  in 
the  year  1884. 

[1]  This  statement  was  based  on  the  testi- 
mony of  Teel  that  he  moved  upon  this  land 
in  the  year  1884,  and  that  he  had  resided  on 
It  every  hour  since.  Teel  further  testified  that 
all  bis  Improvements  except  the  fencing  was 
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situated  on  the  five-acre  tract  oat  of  the  Jor- 
dlt  survey.  It  can  really  make  no  difference 
whether  he  owned  the  five-acre  tract  or  not 
If  all  his  Improvements  were  on  the  Jordlt 
survey,  and  there  was  no  visible  evidence  of 
his  claim  to  the  land  In  controversy  except 
an  encroachment  by  fencing  a  small  portion 
thereof,  whether  It  was  two  acres  or  twenty 
acres,  there  was  no  such  possession  of  the 
land  In  controversy  as  gave  notice  of  any 
claim  of  Teel  outside  the  land  actually  In- 
closed by  him. 

[2]  It  is  also  Insisted  that  we  should  have, 
as  between  the  plaintiffs  and  Stephens,  re- 
versed and  remanded  the  case  for  a  new 
trial,  and  that  we  erred  In  limiting  the  inves- 
tigation to  a  determination  of  the  amount 
of  the  land  In  controversy  actually  inclosed 
by  Stephens  and  directing  that  judgment  be 
entered  in  his  favor  for  the  land  so  inclosed 
and  for  the  plaintiffs  for  the  remainder. 

We  might  very  well  have  advised  that 
judgment  be  here  rendered  for  the  plaintiff 
for  all  the  land  in  controversy,  as  the  burden 
was  on  the  defendant  Stephens  to  identify 
the  particular  land  to  which  be  was  entitled 
under  his  plea  of  limitation,  but  in  the  In- 
terest of  justice  we  did  not  take  that  course, 
as  we  believed  It  better  to  permit  Stephens 
to  supply  the  defect  in  the  evidence  by  show- 
ing the  amount  of  the  land  In  controversy 
between  him  and  the  plaintiff  which  was  in- 
cluded within  bis  inclosure. 

[3]  Our  attention  Is  called  to  certain  alleg- 
ed facts  outside  the  record,  but  we  are  not 
at  liberty  to  consider  anything  except  the 
record  in  this  case. 

With  this  explanation  we  advise  that  the 
motion  of  Stephens  and  of  the  Houston  Oil 
Company  for  rehearing  be  overruled. 


(86  Tez.  Cr.  R.  131) 

MARSHALL  v.  STATE!.    (No.  5323.) 

(Court  of  Criminal  Appeals  of  Texas.    April  2, 
1919.) 

1.  Criminal  Law  «s»1091(4)  —  Exceptions, 
Bill  of— Exclusion  of  Evidence. 

A  bill  of  exception  to  the  admission  of  evi- 
dence to  require  consideration  must  show  what 
the  action  of  the  court  was,  the  subject  of  it, 
and  its  relation  to  the  case. 

2.  Criminal  Law  <8=>73©(12),  1171(6)— Harm- 
less Ebbob  —  Arguments  of  Counsel  — 
Mattebs  of  Record. 

Argument  of  state's  counsel  as  to  relation 
between  defendant,  a  negro,  and  boys  who  testi- 
fied for  him,  not  outside  of  the  record,  held  not 
bo  prejudicial  that  they  could  not  be  withdrawn 
by  special  charges  and  not  reversible  error, 
where  minimum  penalty  was  imposed. 

Appeal  from  Harris  County  Court,  at  Law; 
R.  M.  Love,  Special  Judge. 


H.  Marshall  was  assessed  a  fine  for  un- 
lawfully carrying  a  pistol,  and  he  appeals. 

Affirmed. 

W>  B.  Ware,  of  Houston,  for  appellant 
E.  A.  Berry,  Asst  Atty.  Gen.,  for  the  State. 

MORROW,  J.  The  appeal  is  from  a  Judg- 
ment assessing  a  fine  of  $100  against  appel- 
lant for  unlawfully  carrying  a  pistol. 

The  state's  theory  Is  supported  by  several 
witnesses  who  gave  direct  testimony  to  the 
possession  of  the  pistol  by  the  appellant  un- 
der circumstances  which  would  render  his 
act  unlawful.  He  Introduced  several  wit- 
nesses who  gave  negative  testimony  con- 
troverting bis  possession  of  the  pistol  at 
the  tlinov.  In  question,  and  introduced  two 
small  boys,  one  eight  years  of  age,  who 
testified  that  they  saw  the  transaction  and 
that  the  Instrument  which  the  appellant  had 
was  not  a  pistol  but  was  a  monkey-wrench. 

[1]  There  are  several  bills  of  exceptions 
complaining  of  the  admission  of  testimony, 
and  some  complaint  of  the  exclusion  of  evi- 
dence. We  have  examined  these  bills  and 
they  disclose  no  error.  We  desire  to  remark 
in  connection  with  them,  however,  that  It 
was  stated  in  an  early  case,  Buchannan  v. 
State,  24  Tex.  App.  200,  6  S.  W.  848: 

"A  bill  of  exception  taken  to  the  exclusion  of 
testimony  must  disclose  the  relevancy  and  ma- 
teriality of  the  proposed  testimony.  Inferences 
will  not  be  indulged  to  supply  the  omission  of 
such  essentials"— citing  Luttrell  v.  State,  14 
Tex.  App.  147;  Sutton  v.  State,  16  Tex.  App. 
490;    Counts  v.  State,  19  Tex.  App.  450. 

This  rule  holds  good  with  reference  to  the 
admission  of  evidence.  The  bill  to  require 
consideration  must  be  so  drawn  that  the 
court  on  its  examination  may  be  able  to  de- 
cide, not  only  what  the  action  of  the  court 
was,  but  the  subject  of  it  and  its  relation  to 
the  case.  Vernon's  Crlm.  Stats,  vol.  2,  p. 
542,  note  29,  and  cases  collated. 

[2]  There  are  some  bills  reserved  to  the 
argument  of  the  state's  counsel.  One  of  these 
objects  to  the  remark: 

"And  the  defendant  says  he  did  not  have  a 
gun,  because  he  had  a  ring-tail  monkey-wrench." 

Another: 

"And  this  negro  comes  into  court  and  brings 
these  little  boys,  and  has  them  to  testify  that 
way,  to  protect  himself." 

In  anpther  bill  the  remarks  were: 

"And  that  same  little  boy,  God  help  him,  rid- 
ing around  with  the  negro,  he  used  that  little 
boy  to  come  here  into  court,  he  subpoenaed  him 
into  court  to  cover  his  own  guilty  acts— it  is 
debauchery  of  childhood." 

Another: 

"Shame  on  yon  for  bringing  a  little  innocent 
boy  into  this  court,  and  hiding  behind  him !" 
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Another:  •  . 

"This  little  boy  may  be  sleeping  with  this  old 
negro  because  they  are  from  the  North  and  don't 
know  any  better."  * 

None  of  these  remarks  appear  to  have  been 
outside  of  the  record,  and,  with  the  excep- 
tion of  the  reference  to  the  fact  that  the 
little  boy  wag  from  the  North  and  did  not 
know  any  better,  we  discern  no  Impropriety. 
Certainly  none  of  them  were  such  as  to  be 
so  obviously  injurious  and  prejudicial  to  the 
appellant  as  they  might  not  have  been  with- 
drawn had  a  special  charge  In  writing  been 
requested  of  the  court  Branch's  Ann.  Pen. 
Code,  |  362,  and  cases  cited.  And  taken  in 
connection  with  the  fact  that  the  lowest 
penalty  was  assessed  and  there  »was  ample 
evidence  to  show  the  guilt  of  the  appellant, 
we  are  of  the  opinion  that  there  Is  nothing 
shown  In  the  record  which  authorises  the 
court  to  reverse  the  Judgment. 

It  Is  therefore  affirmed. 


(85  Tex.  Cr.  R.  204) 

Ex  parte  BERRY.     (No.  5338.) 

(Court  of  Criminal  Appeals  of  Texas.     March 
19,  1919.     On  Motion  for  Rehear- 
ing, April  16,  1919.) 

Habeas    Corfds    «J=>85(3)  —  Application  — 
PrasmtPTioN  in  Favob  or  Rboulabitt  or 
Commitment. 
Where  there  Is  nothing  but  the  application 
for  habeas  corpus,  which  shows  that  defendant 
was  placed   in  Jail  following  an  adjudication 
that  he  was  in  contempt  of  the  district  court  for 
refusing   to  answer   questions   before  a  grand 
jury,  the  Court  of  Appeals  is  unable  to  decide 
upon  what  the  judgment  was  rendered,  and  must 
dismiss  the  application   upon  the  presumption 
that  the  commitment  was  regular,  and  was  bas- 
ed upon  proper  facts. 

Original  application  by  J.  W.  Berry  for  writ 
of  habeas  corpus,  which  was  granted,  and 
the  cause  set  for  hearing.  Application  dis- 
missed, and  relator  remanded  to  custody  of 
the  sheriff. 

Travis  T.  Thompson,  of  Ciarksville,  for  ap- 
pellant   • 
B.  A.  Berry,  Asst  Atty.  Gen,  for  the  State. 

LATTIMORE,  J.  On  February  8,  1916, 
this  relator  presented  an  application  for  a 
writ  of  habeas  corpus  to  the  presiding  judge 
of  this  court  which  was  granted,  and  the 
cause^  set  down  for  February  19,  1919,  on 
which  date  same  appears  to  have  been  duly 
submitted.  The  record  is  before  us  without 
any  statement  of  facts  or  agreement  of  coun- 
sel or  any  other  manner  by  which  this  court 
may  be  guided  in  determining  its  decision  of 
this  case.    It  has  been  often  held  by  this 


court  that  the  contents  of  the  application  are 
but  pleading,  and  that  if  nothing  further  be 
presented,  the  application  will  be  dismissed. 
See  Ex  parte  Thomas,  65  Tex.  Cr.  R.  537,  145 
S.  W.  601;  Ex  parte  Clarke  198  S.  W.  954; 
Ex  parte  Robertson,  63  Tex.  Cr.  R.  280,  140 
8.  W.  98. 

There  being  nothing  before  us  except  the 
application  for  this  writ  which  alleges  that 
applicant  was  placed  In  Jail  following  an  ad- 
judication that  he  was  in  contempt  of  the 
district  court  of  Red  River  county  for  re- 
fusing to  answer  certain  questions  before  the 
grand  jury  of  that  county,  we  are  unable 
to  decide  what  the  facts  were  upon  which  such 
Judgment  was  rendered,  and,  the  presumption 
being  that  psoper  facts  were  before  the  court 
and  In  favor  of  the  regularity  of  the  court's 
action,  the  application  will  be  dismissed,  and 
the  relator  will  be  remanded  to  the  custody  of 
the  sheriff  of  Red  River  county. 

On  Motion  for  Rehearing. 

At  a  former  day  of  this  term  application 
for  habeas  corpus  presented  by  relator  was  or- 
dered dismissed,  and  relator  remanded,  be- 
cause there  were  no  facts  on  file  from  which 
the  court  could  determine  the  correctness  of 
the  rulings  of  the  trial  court  on  the  matters 
complained  of.  Appellant  was  sent  to  jail  for 
refusing  to  answer  certain  questions  before 
the  grand  jury.  Relator  now  flies  a  motion 
for  rehearing  In  which  he  states  that  he  is 
now  filing  a  statement  of  facts.  An  examina- 
tion of  the  record  falls  to  disclose  any  such 
facts  filed. 

Motion  for  rehearing  overruled. 


CHRISTOPHER  r.  STATE.    (No.  5360.) 

(Court  of  Criminal  Appeals  of  Texas.    April  2, 
1919.) 

Criminal    Law    <8=>109©(8)  —  Absence    or 
Statement  or  Facts  and  Bills  or  Excep- 
tion—Review. 
Record  being  before  court  on  appeal  without 
a  statement  of  facts  or  bills  of  exception,  the 
only  ground  of  motion  for  new  trial,  namely, 
want  of  sufficient  evidence,  cannot  be  consid- 
ered, and  judgment  will  be  affirmed. 

Appeal  from  District  Court  Nacogdoches 
Count? ;  Lee  D.  Gulnn,  Judge. 

Clint  Christopher  was  convicted  on  a 
charge  of  rape,  and  he  appeals.   Affirmed. 

E.  A  Berry,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  given 
five  years  in  the  penitentiary  by  the  verdict 
of  the  jury  on  a  charge  of  rape. 

The  record  is  before  us  without  a  state- 
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ment  of  facts  or  bills  of  exception.   The  only 
ground  of  the  motion  for  new  trial  la  the 
want  of  sufficient  evidence.    This  cannot  be 
considered-  for  the  reasons  above  stated. 
The  Judgment  will  be  affirmed. 


(85  Tex.  Cr.  R.  144) 

THOMPSON  T.  STATE. 


(No.  6293.) 

April  2, 


(Court  of  Criminal  Appeals  of  Texas. 
1919.) 

L  Homicide  «J=»115  —  Justifioatiow  —  Self- 
defense— Abandonment. 
If  deceased  had  abandoned  tin  conflict,  ac- 
cused was  in  no  immediate  danger,  and  was  not 
justified  in  shooting)  deceased. 

2  Homicide     «J=»116(2)— Self-Defense— Ap- 
pearance  or  Danger  —  Intent   of   De- 
ceased. 
Upon  the  question  of  whether  deceased  had 
abandoned  conflict  at  the  time  accused  fired  shot, 
the  intentions  of  deceased  should  be  judged  by 
their  appearance  from  the  accused's  standpoint 
at  the  time  he  'fired.  . 

8.  Homicide  «=»276— Self-Defense— Aban- 
donment—Question  fob  Jubt. 
Where  deceased,  after  having  stabbed  de- 
fendant, ran  apparently  toward  a  building,  mak- 
ing it  appear  to  defendant  that  he  intended  to 
get  pistol  and  renew  conflict,  the  deceased  had 
not,  as  a  matter  of  law,  abandoned  the  conflict. 

4.  Criminal  Law  9=9762(5)— Inbtbuotiows — 
Charge  on  Provoking  Difficulty— Ex- 
pression or  Opinion. 

In  homicide  prosecution,  where  it  was  claim- 
ed defendant  had  shot  deceased  after  deceased 
had  abandoned  the  conflict,  charge  on  provoking 
difficulty  held  objectionable  as  suggesting  that 
in  the  opinion  of  the  court  the  defendant  was 
wrong  in  the  beginning,  and  that  he  invited  con- 
test with  deceased  in  order  to  kill  him,  particu- 
larly where  evidence  as  to  who  was  aggressor  in 
the  beginning  was  conflicting. 

5.  Homicide  <8=>307(2) — Charge  on  Pbovok- 
ing Difficulty— Aggravated  Assault. 

In  homicide  prosecution,  charge  on  provok- 
ing difficulty  should  inform  jury  that,  if  defend- 
ant provoked  the  difficulty  with  the  intent  to 
injure  the  deceased,  but  with  no  intent  to  kill 
him  or  do  him  serious  bodily  harm,  and  after- 
wards fired  upon  him  for  the  protection  of  his 
own  life  against  the  threatened  assault  by  de- 
ceased, conviction  could  not  be  for  a  higher 
grade  of  offense  than  aggravated  assault. 

6.  Assault  and  Battebt  <8=>54— Aggravat- 
ed Assault. 

Where  defendant  provoked  the  difficulty  with 
the  intent  to  injure  the  deceased,  but  with  no 
intent  to  kill  him  or  do  him  serious  bodily  barm, 
and  afterwards  fired  upon  him  for  the  protection 
of  his  own  life  against  a  threatened  assault  by 
the  deceased,  conviction  cannot  be  for  a  higher 
grade  of  offense  than  aggravated  assault. 


7.  Homicide  «=30CK8)— Self-defense— Com- 
municated Threats— Charge. 
In  homicide  prosecution  involving  self-de- 
fense issue,  where  there  was  evidence  that  de- 
ceased had  made  threats  against  defendant's  life, 
court's  refusal  to  give  requested  instruction  on 
law  of  communicated  threats  was  error. 

Appeal  from  District  Court,  Howard  Coun- 
ty; Chas.  Gibbs,  Judge. 

L.  V.  Thompson  was  convicted  of  assault 
with  intent  to  murder,  and  be  appeals.  Re- 
versed and  remanded. 

H.  R.  Debenport,  of  .Big  Springs,  for  ap- 
pellant 
E.  A.  Berry,  Asst  Atty.  Geo,  for  the  State. 

MORROW,  J.  Appellant,  under  Indict- 
ment for  murder,  was  convicted  of  an  as- 
sault with  intent  to  murder,  and  his  pun- 
ishment assessed  at  confinement  in  the  pen- 
itentiary for  a  period  of  two  years. 

The  deceased  was  shot  by  appellant  with 
a  pistol,  the  bullet  striking  his  leg  .below 
the  knee,  fracturing  the  bone.  The  evidence 
presented  the  theory  that  the  death  of  de- 
ceased did'  not  directly  result  from  the 
wound,  bnt  was  caused  by  gross  neglect. 
This  was  submitted  to  the  Jury  and  deter- 
mined In  appellant's  favor.  The  state  predi- 
cated the  view  that  appellant  in  shooting 
at  deceased  acted  upon  malice  from  evidence 
that  the  deceased's  wife  and  her  sister  were 
occupants  of  appellant's  home,  and  that  ap- 
pellant desired  the  wife  of  deceased  for  his 
paramour,  and  upon  this  motive  sought  and 
embraced  the  opportunity  to  kill  the  de- 
ceased. The  appellant  had,  according  to  his 
testimony,  been  carrying  a  pistol  for  some 
seven  months  prior  to  the  homicide  for  the 
purpose  of  protecting  himself  from  threats 
against  his  life  made  by  other  persons.  The 
wife  of  deceased  and  her  sister  had  been 
occupants  of  appellant's  home,  where  he  lived 
with  his  wife  prior  to  the  marriage  of  de- 
ceased, and  subsequent  to  the  marriage  de- 
ceased and  his  wife  resided  with  appellant 
for  a  time.  Shortly  before  the  homicide 
there  had  been  a  separation  of  deceased  and 
his  wife ;  she  remaining  at  appellant's  house. 
On  the  day  of  the  homicide,  which  took  place 
In  the  evening,  the  appellant  claimed  that 
the  deceased's  wife  and  "her  sister  had  been 
guilty  of  some  misconduct,  and  that  he  had 
determined'  to  exclude  them  from  his  prem- 
ises. The  evidence  of  the  witnesses  Is  In 
agreement  to  the  point  that  Immediately  be- 
fore the  homicide  deceased  and  his  wife 
were  talking  together  on  the  street;  that 
appellant  and  one  Miller  approached  them; 
that  some  words  ensued ;  that  the  appellant 
struck  the  deceased  with  his  hand ;  that  the 
deceased  had  his  open  knife,  and  with  it 
stabbed  appellant  seriously  wounding  him; 
that  after   receiving  the  wound   appellant 
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drew  his  pistol,  the  deceased  fleeing,  and 
In  his  flight  was  twice  fired  upon  by  the 
appellant,  the  second  shot  Inflicting  the 
wound ;  that  when  he  was  shot  the  deceased 
fell  to  the  ground,  and  the  appellant  fell 
from  the  result  of  the  wound  he  had  re- 
ceived about  the  same  time. 

The  res  gestse  statement  of  the  deceased 
was  Introduced  by  the  state,  and  In  substance 
It  was  that  deceased  and  his  wife  had  walk- 
ed out  on  the  railroad  and  started  back;, 
that  she  was  staying  at  appellant's  house; 
that  while  talking  to  her  he  heard  some 
one  coming,  and,  looking,  up,  saw  appellant 
and  Miller  approaching;  that  appellant 
spoke  to  him,  saying:  "I  told  you  not  to 
come  around  my  house,"  to  which  the  de- 
ceased replied  that  he  was  not  at  his  house; 
that  they  began  to  wrangle;  that  appellant 
slapped  him,  and  Miller  told  appellant  to 
shoot  deceased;  that  deceased  stabbed  ap- 
pellant and  thereafter  the  appellant  drew 
his  pistol,  when  the  deceased  fled.  An  eye- 
witness for  the  state  said  that  he  passed  the 
deceased  and  his  wife  while  they  were  talk- 
ing on  the  street,  and  met  the  appellant  and 
Miller  walking  fast  In  the  direction  of  where 
the  deceased  stood;  that  shortly  thereafter 
he  heard  a  voice  say:  "What  in  the  hell 
do  you  fellows  want?"  and  heard  the  rei 
ply,  in  substance,  "You  c.-.n't  come  around 
my  house,"  and,  turning,  he  observed  the 
parties  apparently  in  a  fight ;  that  deceased 
ran;  appellant  pursued  and  Are  twice — the 
first  when  they  were  about  30  feet  apart; 
the  second  when  about  100  feet  separated 
them. 

Appellant  claimed  that  he  had  no  Improp- 
er relations  with  the  wife  of  the  deceased 
or  her  sister;  that  their  conduct  was  such 
that  his  wife  on  the  day  of  the  homicide 
had  told  the  girls  to  leave;  that  he  had 
determined  that  they  should  leave  his  house 
that  night,  and  that  when  he  saw  the  de- 
ceased and  his  wife  he  approached  them  for 
the  purpose  of  seeing  that  they  left  his 
house  that  night ;  that  In  approaching  them 
he  had  no  Intention  of  hurting  them,  no 
idea  of  having  a  fight  or  shooting;  that  It 
was  his  intention  to  run  them  off  from  his 
house  because  they  had  not  been  acting 
right;  that  when  he  reached  a  point  within 
5  or  6  feet  of  them  deceased  pushed  his  wife 
aside  with  his  left  hand  and  came  towards 
appellant  with  his  knife  with  the  blade  open ; 
that  the  deceased  had  his  head  down  like 
he  was  going  to  butt  appellant  and  coming 
towards  him,  and  when  he  came  close  enough 
appellant  hit  him  twice  with  his  fist,  and 
the  deceased  stuck  the  knife  In  him;  that 
the  wound  shocked  him,  and  he  fell  back- 
wards and  felt  pain;  that  he  did  not  fall 
down,  but  caught  himself,  and  got  out  his 
pistol,  and  while  holding  his  entrails  to 
prevent  their  protruding  through  the  wound 
be  pursued  deceased,  believing  that  he  was 
going  to  a  building  near  by  to  get  a  pistol 
210  S.W.-51 


and  renew  the  contest;  that  when  deceased 
started  toward  him  with  the  knife  he  did 
not  draw  his  gun,  but  had  hardly  time  to 
hit  deceased  with  his  hand;  that  he  did  not 
think  the  deceased  was  a  coward,  and  did 
not  figure  that  he  was  intending  to  kill  him, 
and  was  not  afraid  of  him,  but  that  he  be- 
lieved that  if  he  had  not  had  his  pistol  de- 
ceased would  have  killed  him  with  the 
knife.  There  was  evidence  introduced  to  the 
effect  that  the  deceased  had  made  threats 
against  the  life  of  appellant  which  had  been 
communicated  to  him. 

The  court  submitted  the  issues  of  murder, 
assault  with  intent  to  murder  and  self-de- 
fense, and  In  connection  with  the  latter 
charged  on  the  law  of  provoking  the  difficulty 
with  Intent  to  kill  or  Inflict  serious  bodily 
injury.  The  court  failed  to  charge  on  the 
law  of  communicated  threats,  and  refused  a 
special  charge  applicable  thereto,  to  which 
action  exception  was  duly  reserved,  It  has 
been  often  ruled  that,  where  the  facts  are 
such  as  to  require  an  instruction  to  the  jury 
on  the  law  of  self-defense  growing  out  of 
apparent  danger,  and  there  have  been  intro- 
duced previous  threats  of  the  deceased 
against  the  accused  which  were  communicat- 
ed to  him  prior  to  the  difficulty,  It  Is  In- 
cumbent upon  the  court  to  embody  in  bis 
charge  the  law  of  communicated  threats. 
Alexander  v.  State,  25  Tex.  App.  266,  7  S. 
W.  867,  8  Am.  St  Rep.  438;  Fielding  v. 
State,  48  Tex.  Or.  R.  334,  87  S.  W.  1044. 

[1]  The  state's  counsel  Insists,  however, 
that  the  facts  did  not  call  for  a  charge  upon 
the  law  of  self-defense,  and  predicates  there- 
on a  proposition  that  the  omission  of  the 
charge  on  the  law  of  threats  was  justified. 
The  appellant  fired  both  the  shots,  a't  the 
deceased  while  he  was  retreating  and  the 
appellant  was  pursuing  him,  and  after  the 
deceased  had  stabbed  appellant  One  of  the 
shots  was  fired  when  the  deceased  had  gone 
about  10  steps,  and  the  other  when  he  had 
gone  about  30  steps.  If  deceased  had  aban- 
doned the  conflict  then  appellant  was  in 
no  immediate  danger,  and  not  justified  In 
shooting  deceased.  Lynch  v.  State,  24  Tex. 
App.  350,  6  9.  W.  190,  5  Am.  St  Rep.  888; 
Faubian  v.  State,  203  S.  W.  897. 

[2, 3]  The  intentions  of  deceased,  how- 
ever, should  be  judged  by  their  appearance 
from  appellant's  standpoint  at  the  time  he 
fired,  and,  thus  viewed,  we  are  not  pre- 
pared to  say  as  a  matter  of  law  that  it  Was 
manifest  to  appellant  that  the  deceased  had 
abandoned  the  contest  The  learned  trial 
judge  did  not  so  view  it  and  In  submitting 
the  issue  to  the  jury  there  are  cases  involv- 
ing similar  facts  supporting  him.  Notably 
Lawson  v.  State,  50  S.  -  W.  345 ;  Bordeaux 
v.  State,  58  Tex.  Cr.  R.  61,  124  S.  W.  640; 
Crow  v.  State,  48  Tex.  Or.  R.  421,  88  S.  W. 
814;  Airhart  v.  State,  40  Tex.  Cr.  R.  472, 
51  S.  W.  214,  76  Am.  St  Rep.  736. 

[4]  If  the   Assistant   Attorney    General's 
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Tlew,  however,  that  self-defense  was  not 
raised,  were  accepted  as  correct,  it  would 
follow,  we  think,  that  the  charge  on  pro- 
voking the  difficulty  was  unauthorised. 
That  phase  of  the  case  arose  only  as  a  qual- 
ification of  the  law  of  self-defense.  Burnett 
v.  State,  51  Tex.  Or.  R.  20,  100  S.  W.  381 ; 
Branch's  Ann.  Texas  P.  C.  I  18SS.  The 
charge  on  provoking  the  difficulty  put  the 
appellant  at  the  disadvantage  of  suggest- 
ing to  the  Jury  that  In  the  opinion  of  the 
court  there  was  evidence  that  appellant  was 
in  the  wrong  in  the  beginning;  that  he  In- 
vited the  contest  with  the  deceased  in  order 
to  kill  him.  Particularly  Is  this  true  when 
It  is  recalled  that  the  evidence  is  quite  con- 
flicting as  to  who  was  the  aggressor  in  the 
beginning'  of  the  conflict  Rodrlquez  v. 
State,  68  Tex.  Or.  R.  397,  126  S.  W.  264; 
Tlllery  v.  State,  24  Tex.  App.  281,  5  S.  W. 
842,  5  Am.  St  Rep.  882. 

[I,  •]  If  upon  another  trial  the  law  of  pro- 
voking the  difficulty  is  submitted,  it  should 
embody,  not  only  the  theory  of  provocation 
with  intent  to  kill  or  seriously  injure,  but 
the  Jury  should  be  told  in  appropriate  lan- 
guage that,  if  the  appellant  provoked  the 
difficulty  with  the  Intent  to  injure  the  de- 
ceased, but  with  no  intent  to  kill  him  or 
do  him  serious  bodily  harm,  and  afterwards 
fired  upon  him  for  the  protection  of  his  own 
life  against  a  threatened  assault  by  the 
deceased,  his  conviction  could  not  be  for 
a  higher  grade  of  offense  than  aggravated  as- 
sault Young  v.  State,  41  Tex.  Cr.  R.  442, 
65  S.  W.  331 ;  Branch's  Ann.  Texas  P.  G.  | 
2057;  Green  v.  State,  12  Tex.  App.  449; 
Sanders  v.  State,  60  Tex.  Cr.  R.  430,  97  S. 
W.  1046;  Carter  v.  State,  28  Tex.  App.  355, 
18  S.  W.  147;  SoUs  v.  State,  76  Tex.  Cr. 
R.  230,  174  S.  W.  343. 

[7]  We  think  there  was  error  in  failing  to 
charge  upon  the  law  of  threats,  and  by  rea- 
son thereof  the  Judgment  is  reversed,  and 
the  cause  remanded. 


(86  Tex.  Cr.  R.  148) 

WILSON  v.  STATE.    (No.  5356.) 

(Court  of  Criminal  Appeals  of  Texas.    April  2, 
1919.) 

1.  Labcent  ;<S=>55  —  Sufficiency  or  Evi- 
dence. 

Evidence  held  to  sustain  conviction  of  theft 
«f  a  barrel  of  whisky. 

2.  Criminal  Law  oj=»982—  Suspended  Sen- 
tence. 

The  right  of  suspended  sentence  is  a  sub- 
stantial one,  and  should  not  be  taken  from  the 
defendant  in  any  case  where  he  reasonably 
brings  himself  within  the  terms  of  the  law  and 
presents  his  application. 


3.  Chimin  al  Law  4=9082—  Suspended  Sen- 
tence—Time  of  Application— "When  the 
Trial  Begins." 

The  expression  "when  the  trial  begins"  with- 
in statute  giving  a  defendant  the  right  to  file  his 
application  for  a  suspended  sentence  before 
such  time  means  the  announcement  of  ready  for 
trial  by  both  parties. 

4.  Criminal  Law  «3=>982— Suspended  Sen- 
tence—Application. 

Where  attorney  for  defendant  did  not  an- 
nounce himself  ready  for  trial,  and  did  not 
know  that  court  entered  on  his  docket  an  an- 
nouncement of  ready  for  both  parties,  but  began 
preparation  of  an  application,  for  a  suspended 
sentence,  the  application  should  have  been  per- 
mitted, and  the  question  submitted  to  the  jury. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty ;  W.  D.  Howe,  Judge. 

E.  L.  Wilson  was  convicted  of  theft  and  he 
appeals.    Reversed  and  remanded. 

P.  E.  Gardner  and  Jackson  &  Isaacks,  all 
of  El  Paso,  for  appellant 
B.  A.  Berry,  Asst  Atty.  Gen.,  for  the  State. 

LATTIMOKB,  J.  Appellant  was  convicted 
of  felony,  theft  of  a  certain  keg  or  barrel 
of  Scotch  whisky,  and  his  punishment  fixed 
'at  two  years  in  the  penitentiary. 

It  appears  from  the  record  that  some  gen- 
tleman, whose  Identity  is  undisclosed,  for  a 
consideration,  turned  over  to  one  Daniel  some 
household  goods  which  were  to  be  packed  by 
the  latter  and  shipped  to  Matagorda,  Tex, 
but  the  railroad  company,  moved  by  fear 
of  the  law,  declined  to  receive  for  shipment 
one  item  of  the  aforesaid  household  property, 
to  wit  a  ten  gallon  keg  of  Scotch  whisky, 
which,  for  several  reasons,  said  Daniel  plac- 
ed for  safe-keeping  in  a  corral  which  he  had 
around  his  warehouse.  Just  how  long  the 
keg  remained  there  or  how  frequently  it  was 
seen  while  in  that  custody  is  also  undisclos- 
ed. It  appears  that  there  was  a  colored  in- 
dividual by  the  name  of  Steele  who  had  ac- 
cepted some  character  of  employment  from 
Mr.  Daniel,  and  that  on  the  night  of  Novem- 
ber 10,  or  rather  in  the  early  hours  of  the 
morning  of  November  11,  1918,  this  appellant 
and  said  Steele,  who  was  also  charged  with 
stealing  this  same  keg,  appeared  at  the  home 
of  one  Phillips  about  3  or  4  o'clock  a.  m., 
while  it  was  yet  night  and  said  parties  were 
accompanied  by  this  same  keg  of  Scotch 
whisky.  In  arousing  Phillips  appellant  who 
seems  to  be  so  black  that  he  has  been  nick- 
named "Blue,"  Informed  Phillips,  who  wished 
to  know  who  was  disturbing  him,  that  it  was 
Blue,  and  that  he  had  some  booze,  and  when 
permitted  to  enter  Blue  came  In  with  a  box 
containing  a  barrel,  which  later  Phillips  call- 
ed a  keg,  which,  when  introduced  in  court 
in  the  presence  of  the  Jury,  was  identified  by 
Phillips,  and  also  substantially  by  Daniel, 
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as  being  the.  same  keg,  or  one  Identical,  with 
that  in  which  the  Scotch  whisky  was  in 
Daniel's  corral.  Later  in  the  day  appellant 
caine  back  and  brought  with  him  two  jugs 
and  a  dozen  bottles,  all  of  which  he  proceeded 
to  fill  from  the  contents  ofjthe  keg  which 
Phillips  said  he  knew  by  personal  contact  and 
experience  was  whisky,  and  Scotch  whisky  at 
that.  After  the  departure  of  appellant  car- 
rying with  him  the  dozen  bottles  and  two 
jugs,  all  being  full,  Phillips  seems  to  have 
been  moved  by  some  impulse,  and  says  that 
he  poured  out  the  remaining  contents  of  the 
keg.  The  testimony  of  Phillips  was  corrobo- 
rated by  his  wife  and  one  Clifford.  Daniel 
had  testified  that  the  last  time  he  saw  the 
aforesaid  keg  of  Scotch  whisky  in  his  corral 
was  ■  on  the  10th  of  November. 

[1]  We  think  there  Is  nothing  in  appellant's 
contention  that  the  verdict  is  not  supported 
by  the  evidence.  Steele  worked  for  Daniel. 
Daniel  had  the  keg  of  Scotch  whisky  In  his 
corral  on  November  10th.  The  night  of  that 
day  said  keg  disappeared ;  that  same  night, 
at  an  unearthly  hour,  Steele  and  appellant 
appeared  with  a  keg;  same  kind  of  keg, 
same  content,  whisky ;  same  kind  of  whisky, 
Scotch.    The  conclusion  is  irresistible. 

[2-4]  We  think  the  case  must  be  reversed 
because  the  trial  court  refused  to  allow  ap- 
pellant to  file  his  application  for  a  suspended 
sentence  and  refused  to  submit  that  ques- 
tion to  the  jury.  The  record  discloses  that 
the  attorneys  for  appellant  had  two  cases 
before  the  district  court  set  for  the  same 
day,  and  that  he  said  to  the  court  that  be 
would  be  ready  in  either,  and  thereupon  the 
prosecuting  attorney  announced  ready  in  the 
other  case,  same  being  against  one  Thompson, 
which  case  was  tried.  When  It  was  conclud- 
ed, the  court  called  appellant's  case,  and  the 
attorney  for  the  state  announced  ready  for 
trial,  but  appellant's  counsel  announced  he 
was  not  ready,  because  he  had  a  case  In  the 
federal  court  for  the  following  morning  and 
desired  the  remainder  of  the  day  to  get 
ready  for  trial  in  that  case.  The  court 
then  informed  counsel  that  he  could  try  ap- 
pellant's case  and  finish  it  that  afternoon 
and  have  the  day  following  to  look  after  his 
case  in  the  federal  court.  Thereupon,  as 
appears  from  the  court's  explanation  to  the 
bill  of  exceptions,  appellant's  counsel  said, 
"Let  me  see  If  the  defendant  is  here,"  and 
presently  stated  that  he  was  so  present 
Thereupon  the  court,  without  so  stating  to 


counsel,  as  far  as  the  .record  discloses,  entered 
on  his  docket  an  announcement  of  ready  for 
both  parties,  and  directed  the  clerk  to  pre- 
pare and  deliver  a  list  of  the  jurors  to  the 
attorneys.  When  the  list  was  handed  to  the 
district  attorney,  he  began  an  examination  of 
the  panel,  but  counsel  for  the  appellant  had 
begun  to  prepare  an  applicatlon-for  a  suspend- 
ed sentence  for  the  signature  of  appellant 
thereto.  Some  colloquy  occ**ed  between  the 
court  and  counsel  for  the  appellant  at  this 
stage,  the  latter  claiming  that  he  had  not 
announced  ready  for  trial,  and  the  court 
Insisting  that  the  words  and  action  of  coun- 
sel constituted  an  announcement,  and  there- 
upon the  court  refused  to  permit  the  applica- 
tion for  a  suspended  sentence  to  be  filed, 
which  counsel  nevertheless  prepared.  The 
court  also  refused  to  charge  the  jury  relative 
to  the  suspended  sentence  or  to  give  a  special 
charge  thereon  requested  by  appellant  In 
this  the  court  erred.  The  right  of  suspended 
sentence  is  a  substantial  one,  and  should  not 
be  taken  from  a  defendant  In  any  case  where 
he  reasonably  brings  himself  within  the 
terms  of  the  law  and  presents  his  applica- 
tion. There  had  been  no  announcement  of 
ready  by  appellant  nor  had  there  been  any 
statement  by  the  court  to  appellant's  counsel 
of  the  fact  that  the  court  was  entering  or 
had  entered  on  his  'docket  the  fact  of  his 
making  such  announcement  for  appellant 
The  court's  conclusion  that  the  "words  and 
action  of  appellant's  counsel  amounted  to  an 
announcement  of  ready  should  not  have  been 
Indulged  when  it  at  once  became  apparent 
that  appellant  not  only  desired  to  avail  him- 
self of  his  right  to  make  such  application, 
but  was  immediately  engaged  in  Its  prepara- 
tion. We  are  not  in  disagreement  with  the 
proposition  that,  for  the  purpose  of  deter- 
mining when  an  application  should  be  filed, 
the  expression  "when  the  trial  begins,"  as 
used  in  this  statute,  means  the  announcement 
of  ready  for  trial  by  both  parties;  but  we 
are  holding  that  when  it  appears  reasonably 
certain  that  It  is  not  understood  by  appellant 
that  he  has  announced,  or  that  the  court  is 
making  the  announcement  for  him,  then  no 
technical  strictness  should  be  Invoked  to  pre- 
vent a  bona  fide  attempt  to  present  such  ap- 
plication. The  application  should  have  been 
permitted,  and  the  question  submitted  to  the 
Jury. 

For  the  error  In  this  matter,  the  judgment 
of  the  trial  court  is  reversed,  and  the  cause 
remanded. 
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.  HUGGIN8  T.  STATE. 


(No.  5195.) 


(Court  of  Criminal  Appeals  of  Texas.    Feb.  19, 

1919.     On  Motion  for  Rehearing, 

April  16, 1919.) 

1.  IlfTOXIOATTNa  Liquobb  4=>158— SALE  TO 
SOLDIKB. 

In  a  prosecution  for  selling  whisky  to  a 

soldier  contrary)  Acts  35th  Leg.  (4th  Called 

Sess.)  c.  7,  a  repeated  instruction,  directing  an 

'  acquittal  if  the  defendant  bought  the  whisky  for 

himself,  was  incorrect 

2.  Cbiminal  Law  «=»507(4)— EVIDENCE— AC- 
COMPLICE PBOCUKING  SaLB. 

Testimony  of  witnesses  who  procured  the 
sale  of  intoxicating  liquor  to  soldier  contrary  to 
Acts  35th  Leg.  (4th  Called  Sess.)  c.  7,  for  the 
purpose  of  procuring  evidence  is  subject  to  the 
general  rule  governing  testimony  of  accomplices, 
the  special  rule  in  local  option  cases  prescribed 
by  Penal  Code  1911,  art.  602,  being  inapplicable. 

3.  Cbmihal  Law  <S=>1038(3),  1056(2)— Ap- 
peal —  Necessity  op  Exception  and  Re- 
quest fob  Instruction— Testtmont  op  Ac- 
complice—"Fondamxntal  Ebbor." 

Witnesses  who  procured  the  sale  of  whisky 
to  a  soldier  to  secure  evidence  against  defendant 
are  not  accomplices  as  a  matter  of  law,  and  the 
necessity  for  corroboration  of  their  testimony 
cannot  be  considered  on  appeal,  in  the  absence 
of  a  requested  charge  or  exception  to  the  charge 
given;  the  error  not  being  fundamental  within 
Acts  33d  Leg.  c.  138  (Vernon's  Ann.  Code  Cr. 
Proc.  1916,  arts.  735,  737,  737a,  743). 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Funda- 
mental Error.] 

4.  Ckiminal  Law  «=>511(1)— Pbosecution— 
Sufficiency  of  Evidence— Testimony  or 
Accomplice. 

In  a  prosecution  for  selling  whisky  to  a 
soldier,  evidence  held  sufficient  to  corroborate 
testimony  of  witnesses  who  procured  the  sale 
for  the  purpose  of  securing  evidence,  if  those 
witnesses  were  accomplices. 

On  Motion  for  Rehearing. 

5.  Cbimtnal  Law  «=>511(2)— Evidence— Cob- 
bobobation   of  accomplice — sufficiency. 

Evidence  sufficient  to  corroborate  an  accom- 
plice need  not  be  sufficient  of  itself  to  show 
guilt,  but  need  only  be  material,  and  tend  direct- 
ly and  immediately  to  connect  accused  with  the 
offense. 

Appeal  from  District  Court,  El  Paso 
County;  W.  D.  Howe,  Judge. 

Frank  (Huggins  was  convicted  of  selling  or 
giving  intoxicating  liquor  to  a  soldier,  and 
he  appeals.    Affirmed. 

Weeks  &  Owen,  of  El  Paso,  for  appellant 
B.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  This  conviction  is  for  a 
violation  of  the  statute  which  provides  that 


it  shall  be  unlawful  for  any  person,  directly 
or  Indirectly,  to  purchase  for,  procure  for, 
sell,  give,  or  deliver  to  any  person  enlisted  In 
the  military  forces  of  the  Doited  States,  any 
spirituous  liquors'  capable  of  producing  In- 
toxication, See  Acts  35th  Leg.  (4th  called 
Session)  c.  7. 

[1]  Counsel  for  appellant  upon  the  trial 
reserved  no  exceptions  to  the  charge  of  the 
court,  nor  proper  exceptions  to  special 
charges  refused.  The  only  special  charge 
requested,  the  refusal  of  which  Is  not  prop- 
erly reserved,  was  Incorrect  In  that  It  direct- 
ed an  acquittal  If  the  defendant  bought  the 
whisky  for  himself.  He  would,  under  the 
statute,  have  been  guilty  if  he  bought  the 
whisky  for  himself  and  sold  or  delivered  It 
to  the  soldier. 

[2, 3]  Other  counsel  appealing  the  case  urge 
the  Insufficiency  of  the  evidence,  based  upon 
the  proposition  that  Pope;  the  soldier  to 
whom  the  whisky  was  charged  to  have  been 
delivered,  and  two  officers  co-operating  with 
him,  were  accomplices,  in  that  they  brought 
about  the  commission  of  the  crime,  and  that 
under  the  rule  stated  in  Bush  v.  State,  68 
Tex.  Cr.  R.  801,  151  S.  W.  554,  their  testi- 
mony should  be  weighed  by  the  rule 
applicable  to  accomplice  testimony.  In 
Mansfield  v.  State,  206  S.  W.  195,  we  inti- 
mated in  this  character  of  prosecution  the 
rule  touching  accomplice  testimony  would 
be  the  same  as  In  prosecutions  for  violation 
of  the  local  option  prohibition  law.  The 
decision  of  that  question  was  not  necessary 
for  a  determination  of  the  case,  and  Inas- 
much as  article  602,  P.  C,  provides  a  special 
rule  In  local  option  cases,  it  Is  doubtless 
correct,  as  held  In  Bush  v.  State,  supra,  that 
In  a  prosecution  of  the  character  here  involv- 
ed the  general  rule  with  reference  to  ac- 
complice testimony  would  prevail.  Applying 
that  rule,  however,  and  assuming  that  there 
was  evidence  upon  which  the  jury  might  have 
concluded  that  Pope,  Porter,  and  Pomeroy 
were  accomplices,  it  was  incumbent  upon 
the  appellant  to  have  requested  the  submis- 
sion of  that  issue  to  the  Jury,  or  to  at  least 
have  excepted  to  the  failure  of  the  court  to 
do  so  in  his  charge.  An  omission  of  this 
character  is  not  fundamental  error,  nor  one 
that  can  be  raised  In  motion  for  a  new  trial, 
or  on  appeal,  in  the  absence  of  an  exception 
to  the  charge  as  provided  by  the  act  of  the 
Thirty-Third  Legislature,  chapter  138  (Ver- 
non's Ann.  Code  Cr.  Proc  1916,  arts.  735, 
737,  737a,  743). 

[4] 'Moreover  there  was  evidence  other 
than  that  to  which  the  complaint  is  addressed 
tending  to  connect  the  appellant  with  the 
commission  of  the  offense.  The  witness  Gat- 
en  testified  to  a  part  of  the  transaction,  cor- 
roborating the  witness  Pope  and  the  other 
witnesses  mentioned,  and  the  appellant  him- 
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sell  claimed  that  after  Pope  had  asked  him 
to  obtain  some  liquor  he  bought  four  half 
pints  of  whisky  for  his  own  use,  and  put  It 
near  the  stand  which  was  used  for  shining 
shoes  for  a  barber  shop  In  which  he  worked; 
that  Pope  had  previously  placed  In  his  pos- 
session three  $1  bills,  and  that  after  he  put 
the  package  containing  the  whisky  in  the 
place  mentioned  he  saw  Pope  take  It, 
and  said  to  him,  That  Is  my  whisky,"  when 
Pope  said,  "Get  some  more  while  getting 
is  good;"  that  the  $8  would  get  It;  that  he 
bad  previously  offered  to  return  the  $3  to 
Pope,  stating,  "That  is  cheap  whisky  for 
myself,"  when  Pope  said,  "This  will  do,"  and 
appellant  said,  "This  won't  do,"  but  further 
said,  "I  put  the  $3  back  in  my  pocket."  The 
whisky  introduced  upon  the  trial  and  gotten 
from  appellant  by  Pope  was  Identified  by 
appellant  as  the  same  whisky  that  he  had 
bought  and  set  down  and  saw  Pope  take, 
and  said,  "I  kept  the  13  he  gave  me  after  he 
would  not  receive  It  back." 

The  facts  are  not  such  as  to  authorize  us 
to  hold  them  insufficient  to  support  the  con- 
viction; and,  there  being  no  error  In  the 
trial  presented  for  review,  the  judgment  Is 
affirmed. 

On  Motion  for  Rehearing. 

We  have  carefully  examined  the  record  in 
the  light  of  appellant's  motion  for  rehearing. 

No  request  for  the  submission  of  the  ques- 
tions whether  the  rule  of  accomplice  testi- 
mony governed  the  state's  witnesses  having 
been  made,  their  status  would  not  be  avail- 
able to  appellant  upon  appeal,  unless  they 
came  within  the  accomplice  rule  as  a  matter 
of  law  and  there  was  not  sufficient  corrobora- 
tion. We  do  not  think  they  were  accomplices 
as  a  matter  of  law.  Sanchez  v.  State,  48 
Tex.  Cr.  B.  591,  90  S.  W.  641,  122  Am.  St 
Rep.  772 ;  Wright  v.  State,  7  Tex.  App.  574, 
82  Am.  Rep.  599;  Allison  v.  State,  14  Tex. 
App.  122;  Tones  v.  State,  48  Tex.  Cr.  R.  868, 
88  S.  W.  217,  1  L.  R.  A.  <N.  S.)  1024,  122 
Am.  St.  Rep.  759.  If  the  contrary  were  true, 
however,  we  think  the  circumstances  detailed 
In  appellant's  testimony  afforded  sufficient 
corroboration. 

[I]  The  law  does  not  require  that  the  cor- 
roborative evidence  be  sufficient  of  itself 
and  without  the  aid  of  the  accomplice  testi- 
mony to  show  guilt,  but  if  the  Jury  believes 
the  accomplice  testimony  Is  true  and  it  shows 
the  commission  of  the  offense  and  the  guilt  of 
the  accused,  then  the  corroboration  Is  suffi- 
cient if  it  Is  to  a  material  matter  and  tends 
directly  and  immediately  to  connect  the  ac- 
cused with  the  commission  of  the  offense. 
Wright  v.  State,  47  Tex.  Cr.  R.  434,  84  S.  W. 
593;  Jones  v.  State,  4  Tex.  App.  529.  From 
appellant's  testimony  it  appears  that  Pope 
was  a  soldier  in  uniform ;  that  when  request- 
ed to  procure  some  whisky  for  Pope  the  ap- 


pellant declined  to  do  so,  stating  that  it  was 
unlawful;  that  Pope  put  money  on  the  person 
of  appellant;  that  appellant  promptly  went 
and  got  four  half  pint  bottles  of  whisky  and 
put  them  down  at  a  place,  where  Pope  could 
and  did  obtain  them;  that  appellant  saw 
him  get  them,  and,  while  he  claims  to  hare 
protested  against  it  to  Pope,  he  retained  the 
money.  The  transaction  as  It  actually  oc- 
curred, as  admitted  by  appellant,  was  not 
materially  different  from  that  described  by 
the  state's  witnesses,  except  that  from  their 
testimony  it  appears  that  appellant  was  act- 
ing willingly,  while  from  his,  he  claims  the 
contrary.  If  the  testimony  which  Is  alleged 
to  have  been  that  of  accomplices  was  to  be 
given  any  weight  by  the  Jury,  it  being  corrob- 
orated in  the  particulars  named,  was  suffi- 
cient to  support  the  conclusion  of  the  Jury 
that  in  doing  the  things  which  resulted  in 
the  soldier  obtaining  the  whisky  the  appel- 
lant intended  that  be  should  have  It  As 
stated  above,  however,  it  is  our  opinion  that 
the  state's  witnesses  were  not  accomplices  as 
a  matter  of  law;  and,  the  appellant  having 
waived  any  decision  by  the  Jury  as  to  wheth- 
er they  were  accomplices  in  fact  we  are  not 
authorized  to  disturb  the  verdict 
The  motion  for  rehearing  Is  overruled. 


(86  Tez.  Cr.  R.  133) 
BTJROW  v.   STATE).     (No.  4487.) 

(Court  of  Criminal  Appeals  of  Texas.    June  20, 
1917.     On  Motion  for  Rehearing, 
April  2;  1919.)       . 

1.  Criminal   Law    «=>1159(2,    4)— Review- 
Credibility.    OF  WITNE8SE8  —  WEIGHT   OF 

Testimony. 
The  credibility  of  witnesses  and  the  weight 
to  be  given  their  testimony  wis  solely  for  the 
Jury.    • 

2.  Criminal  Law  «3=>59(3)— Pasties  to  Of- 
fenses— Principal — Presence. 

Principal  not  only  may  perform  some  ante- 
cedent act  in  furtherance  of  the  commission  of 
the  crime,  but  when  it  is  actually  committed  is 
doing  his  part  of  the  work  assigned  him,  in  con- 
nection with  the  plan  and  furtherance  of  the 
common  purpose,  whether  he  is  present  where 
the  main  fact  is  to  be  accomplished  or  not. 

8.  CftntiNAi.  Law  «=»59(5>— Pasties  to  Of- 
fense—Principals. 
When  the  offense  is  committed  by  the  per- 
petration of  different  parts,  which  constitute 
one  entire  whole,  it  is  not  necessary  that  the 
offenders  should  be  in  fact  together  at  the  per- 
petration of  the  offense  to  render  them  liable 
as  principals. 

4.  Criminal  Law  <8=>59(5)~ Parties  to  Of- 
fense—"Accomplice." 
An   "accomplice,"    under  Pen.   Code  1911, 
arts.  79-85,  inclusive,  is  one  who  has  complet- 
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cd  hia  offense  before  the  crime  Is  actually  com- 
mitted, and  whose  liability  attaches  after  its 
commission,  by  virtue  of  bis  previous  acts  in 
bringing  it  about  through  the  agency  of  or  in 
connection  with  third  parties. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

5.  CONSPIRACY    $=>47— CIRCUMSTANTIAL    EVI- 
DENCE. 

Evidence  in  proof  of  a  conspiracy  to  com- 
mit crime  will  generally,  from  the  nature  of  the 
case,  be  circumstantial. 

6.  Conspiracy  «=>47  —  Proof—  Sufficiency. 

To  prove  conspiracy  to  commit  crime,  it  is 
not  necessary  to  prove  that  the  defendants 
came  together  and  actually  agreed  in  terms  to 
have  that  design  and  pursued  by  common  means, 
proof  that  they  pursued  the  same  objects  per- 
forming different  parts  thereof  so  as  to  complete 
it  with  a  view  to  the  attainment  of  the  same 
object  being  sufficient 

7.  Criminal  Law  «=>59(3)— Parties  to  Of- 
fenses—"Principals"— Presence. 

Parties  engaged  in  conspiracy  to  commit 
crime  performing  different  acts  in  furtherance 
thereof  are  '"principals"  under  the  statute, 
whether  present  bodily  at  the  place  of  the  of- 
fense or  not. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Princi- 
pal.] 

On  Motion  for  Rehearing. 

8.  Larceny  ®=»27  —  Principal  or  Accom- 
plice—Cattle Theft. 

Defendant,  who  agreed  to  purchase  from 
cattle  thieves  cattle  to  be  stolen  by  them,  and 
who  encouraged  the  theft  and  furnished  arms 
and  a  wagon  to  aid  in  its  perpetration,  but  who 
was  not  present  at  the  commission  of  the  crime 
find  committed  no  act  in  furtherance  thereof, 
was  not  a  principal,  but  merely  an  accom- 
plice, in  view  of  Pen.  Code  1911,  arts.  79-85, 
inclusive. 

9.  Criminal  Law  «=>59(3)— Parties  to  Of- 
fense— Conspiracy— Principals. 

The  mere  fact  that  a  conspiracy  is  shown 
does  not  make  all  parties  to  the  conspiracy 
principals,  whether  they  were  present  or  not 
when  the  offense  was  committed. 

Appeal  from  District  Court,  Jim  Wells 
County ;  V.  W.  Taylor,  Judge. 

Charles  Burow,  Jr.,  was  convicted  of  cattle 
theft,  and.  appeals.    Reversed  and  remanded. 

S.  H.  Woods  and  W.  R.  Perkins,  both  of 
Alice,  and  Hicks,  Hicks,  Teagarden  &  Dick- 
son, of  San  Antonio,  for  appellant 

J.  E.  Leslie,  Dist  Atty.,  of  McAllen,  David- 
son &  Bailey,  of  Cuero,  and  E.  B.  Hendricks, 
Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  J.  Appellant  was  con- 
victed of  cattle  theft,  and  his  punishment  as- 
sessed at  the  lowest  prescribed  by  law. 


Appellant,  Tomas  Nunez,  and  Manuel  tar- 
da were  Jointly  Indicted  for  the  theft  of  two 
head  of  cattle  on  February  14, 1916.  The  in- 
dictment was  in  three  counts.  The  first 
charged  the  theft  from  the  real  owner;  the 
second  from  a  son  who  was  in  possession, 
control,  etc.,  for  her;  and  the  third  for  re- 
ceiving the  cattle  knowing  they  had  been 
stolen.  The  second  only  was  submitted  to 
the  jury ;   the  others  excluded. 

Upon  the  motion  of  the  defendants  and  in 
accordance  with  their  agreement,  a  severance 
was  had.  Garcia  was  to  be  tried  first,  Nunez 
second,  and  appellant  third;  and  the  trials 
were  so  had.  It  seems  Nunez  and  Garcia 
were  both  convicted  before  appellant  was 
tried. 

Appellant  was  a  butcher  In  Alice,  and  dealt 
In  and  fed  cattle  for  his  butcher  business, 
and  also,  It  seems,  bought  and  sold  cattle. 
Nunez  and  Garcia,  and  also  Pablino  Martinez, 
were  employed  by  appellant,  and  had  been  for 
several  months,  continuously  working  for 
him  as  ordinary  hands  and  feeding  his  cattle. 
For  the  purpose  of  hauling  feed,  appellant 
bad  a  team  of  mules  and  a  wagon  with  very 
high  sideboards  and  ends  on  It,  and  a  large 
sheet  or  cover.  Nunez  handled  the  team  and 
wagon  and  did  most  of  the  hauling  of  the 
feed.  Nunez  and  Martinez  both  testified  for 
the  state  against  appellant. 

Antonio  Perez,  the  alleged  owner,  who  was 
in  charge  of  the  cattle  and  ranch  for  Ms 
mother,  had  them  and  a  large  numoer  of 
other  cattle  in  a  large  pasture  a  few  miles 
from  Alice. 

The  contention  and  theory  of  the  state — 
and  the  testimony  was  amply  sufficient  to 
sustain  it — was:  That  appellant  entered  into 
a  conspiracy  with  his  said  three  employes, 
Nunez,  Garcia,  and  Martinez,  to  steal  from 
time  to  time,  at  night  cattle  out  of  said 
ranch.  That  Garcia  and  Martinez  were  to  go 
horseback  to  said  ranch,  rope  and  tie  the 
cattle.  Nunez  was  to  follow  them  with  the 
wagon  and  team.  The  three  to  put  them  in 
the  wagon,  haul  them  back  to  appellant's 
slaughter  pen,  and  there  deliver  them  to  him 
or  for  him,  and  he  was  to  pay  them  therefor. 
That  the  conspiracy  and  agreement  between 
them  embraced  all  of  this  before  the  trans- 
actions were  complete,  and  embraced  the 
several  acts  by  the  several  parties  In  order 
to  complete  the  whole  transaction.  The  state 
proved  by  Nunez  and  Martinez,  in  substance 
and  effect:  That  this  system  of  stealing  the 
Perez  cattle  had  been  carried  out  fully  on 
three  previous  occasions  to  the  time  this  theft ' 
was  charged,  beginning  in  the  latter  part 
of  December  and  winding  up  with  the  fourth 
time  on  February  14, 1916,  at  which  time  they 
were  caught.  That  all  these  thefts  from  the 
Perez  ranch  of  cattle  were  in  the  night,  and 
that  the  delivery  thereof  was  made  at  ap- 
pellant's butcher  pen  at  night,  and  that  his 
said  three  employes  were  paid  by  him  for  the 
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cattle  ox  for  their  services  after  their  re- 
spective deliveries.  That  on  each  of  the  three 
previous  occasions  they  bad  obtained  and  de- 
livered, as  stated,  several  head  of  cattle — as 
many  as  five  or  six  head  at  a  time,  and  on  the 
occasion  when  they  were  caught  they  had 
three  head,  two  only  of  Perez.  Sometimes  the 
cattle  thus  stolen  and  delivered  were  to  be, 
and  were  slaughtered  at  once,  when  they  were 
fit  for  slaughter  and  appellant  needed  them 
for  that  purpose  at  the  time.  When  they 
were  not  in  condition  to  be  slaughtered,  or 
he  did  not  need  so  many  at  the  time,  be 
would  then  place  them  In  his  pasture  with 
his  other  cattle  and  have  them  fed.  That 
this  same  arrangement  would  have  been  car- 
ried out  in  this  Instance  if  they  had  not  been 
prevented  by  being  caught. 

The  state  proved:  That  all  of  said  Perez 
cattle  stolen  in  this  way  had  the  Perez  mark 
and  brand  on  them;  the  brand  in  every  In- 
stance was  an  old  brand,  that  Is,  not  at  all 
fresh.  That  those  of  the  cattle  appellant  did 
not  at  once  slaughter,  but  sent  out  to  be  fed, 
he  had  his  brand  put  on  them  over  the  Perez 
brand,  and  had  the  whole  ears  cut  off  so  that 
the  Perez  mark  could  not  be  seen.  In  addi- 
tion, that  even  after  he  had  slaughtered  some 
of  these  cattle,  before  he  put  his  brand  on 
them  and  had  taken  the  hides  off,  that  he  then 
had  changed  the  Perez  brand,  burned  over  into 
his  brand,  and  that  numerous  of  these  hides 
which  he  had  had  Inspected  and  sold  were 
obtained  and  showed  this.  That  on  the  night 
of  February  1'4,  1916,  in  carrying  out  said 
system  and  scheme  and  conspiracy,  appellant 
procured  his  said  three  employes  to  go  out  to 
the  Perez  ranch,  as  they  had  been  doing,  and 
get  cattle  for  him.  That  they  all  went  out 
after  night  for  that  purpose;  Garcia  and 
Martinez  going  ahead  on  horseback,  and 
Nunez  following  with  appellant's  wagon  and 
team.  That  he  furnished  his  wagon  and 
team  and  sheet  to  them  for  that  purpose,  and 
armed  Nunez  with  a  six-shooter.  That  Gar- 
cia and  Martinez  reached  the  ranch,  roped 
and  tied  three  head  of  cattle — two  of  Perez's 
and  one  of  another  owner— and  when  Nunez 
reached  them  with  the  wagon  the  three  put 
the  cattle  in  the  wagon,  put  the  sheet  over 
them  so  they  could  not  be  seen,  and  started 
back  to  appellant's  butcher  pen  to  deliver  the 
cattle  to  him  therein  as  instructed  and 
agreed  in  advance  by  appellant  The  owner 
and  the  officers  had  in  some  way  got  wind 
of  the  matter  and  secreted  themselves  under 
a  bridge  near  the  gate  where  these  parties 
would  necessarily  come  out  of  the  pasture  go- 
ing to  Alice  to  deliver  the  cattle.  About  11 
or  12  o'clock  at  night,  these  three  parties 
were  returning  with  the  cattle,  and  about  the 
time  they  passed  out  of  the  gate  the  officers 
and  posse  made  their  appearance  and  under- 
took to  arrest  the  three  men.  Garcia  and 
Martinez  fled  and  succeeded  in  escaping  for 
a  time,  bat  the  officers  then  caught  Nunez 
with  the  wagon  and  took  him  and  the  cattle 


to  the  jail.  They  got  the  other  two  later. 
The  cattle  thus  stolen  on  this  occasion,  as 
well  as  most  or  all  of  the  others  stolen  on 
the  three  previous  occasions,  were  thoroughly 
identified  as  the  Perez  cattle  and  stolen  from 
him.  The  above  Is,  perhaps,  a  sufficient  gen- 
eral statement  of  the  state's  case. 

Appellant  testified  denying  the  conspiracy, 
and  any  and  all  connection  by  him  with  the 
theft  of  the  cattle  on  the  night  of  February 
14th,  or  any  of  the  three  previous  thefts^ 
That  he  was  not  present  at  the  time  these 
cattle  were  roped  and  tied,  put  in  the  wagon, 
and  started  back  with  to  Alice,  was  shown 
without  question.  He  testified  in  substance 
that  he  had  no  agreement  or  understanding 
and  no  conspiracy  with  his  said  three  em- 
ployes, as  testified  to  by  them ;  that  all  and 
everything  they  did  with  reference  to  stealing 
any  of  said  Perez  cattle  on  the  said  four  oc- 
casions was  without  his  knowledge  or  par- 
ticipation in  any  way.  He  denied  changing 
the  brand  on  any  of  those  cattle,  or  branding 
the  hides  after  the  cattle  were  killed,  and  de- 
nied cutting  off  their  ears.  In  fact,  he  denied 
the  state's  case  In  every  particular. 

[1]  The  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  their  'testimony  was 
solely  for  the  Jury.  Clearly  the  Jury  believ- 
ed the  state's  testimony,  and  disbelieved  ap- 
pellant's. 

Appellant's  main  contention  is  that  the  evi- 
dence showed  that  he  was  not  a  principal  in 
the  theft;  that,  if  it  showed  any  guilty  con- 
nection by  him  with  the  theft,  It  was  that  of 
an  accomplice  and  not  a  principal.  He 
properly  raised  and  saved  the  point  in  vari- 
ous ways. 

Appellant's  contention,  in  substance  and 
effect,  is  that  the  theft  of  the  cattle  was  com- 
plete and  ended  at  the  very  time  Garcia  and 
Martinez  roped  and  tied  them,  and  that  as  he 
was  not  then  and  there  bodily  present,  and 
all  he  did  in  advising  and  employing  them  to 
steal  the  cattle,  and  what  arms  and  aid  and 
means  he  furnished  them,  was  all  before  they 
stole  the  cattle,  It  was  error  for  the  court  to 
submit  to  the  jury  his  guilt  as  a  principal; 
that  he  could  have  been  guilty  only  as  an 
accomplice  and  not  as  principal. 

There  are  many  decisions  of  this  court 
construing  and  applying  our  statutes  on  prin- 
cipals and  accomplices  which  are  directly  In 
point  and  applicable  to  this  case,  and  decisive 
against  appellant 

The  principles  applicable  are  these: 

[2-4]  "The  acts  constituting  an  accomplice  are 
auxiliaries  only,  all  of  which  may  be  and  are 
performed  by  him  anterior  and  as  inducements 
to  the  crime  about  to  be  committed  (Penal  Code, 
arts.  79  to  85,  inclusive) ;  whilst  the  principal 
offender  not  only  may  perform  some  antecedent  - 
act  In  furtherance  of  the  commission  of  the 
crime,  but  when  it  is  actually  committed  is  do- 
ing his  part  of  the  work  assigned  him  in  con- 
nection with  the  plan  and  furtherance  of  the 
common  purpose,  whether  he  be  present  where 
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the  main  fact  to  to  be  accomplished  or  not 
When  the  offense  is  committed,  by  the  perpetra- 
tion of  different  parts  which  constitute  one  en- 
tire whole,  it  is  not  necessary  that  the  offenders 
ihould  be  In  fact  together  at  the  perpetration 
ot  the  offense  to  render  diem  liable  as  princi- 
pals. *  *  *  In  other  words,  an  accomplice, 
ander  our  statute,  is  one  who  has  completed  his 
offense  before  the  crime  is  actually  committed, 
«nd  whose  liability  attaches  after  its  commis- 
sion, by  virtue  of  his  previous  acts  in  bringing 
it  about  through  the  agency  of  or  in  connection 
with  third  parties.  The  principal  offender  acts 
iris  part  individually,  in  furtherance  of  and 
during  the  consummation  of  the  crime."  Cook 
t.  State,  14  Tex.  App.  101;  O'Neal  v.  State, 
14  Tex.  App.  681. 

[9-7]  "Evidence  in  proof  of  a  conspiracy  to 
commit  crime  will  generally,  from  the  nature  of 
the  case,  be  circumstantial.  It  is  not  neces- 
sary to  prove  that  the  defendants  came  together 
and  actually  agreed  in  terms  to  have  that  de- 
sign and  pursue  it  by  common  means.  If  it  be 
proved  that  defendants  by  their  acts  pursued 
the  same  objects,  often  by  the  same  means,  one 
performing  one  part  and  another  another  part  of 
the  same,  so  as  to  complete  it  with  a  view  to 
the  attainment  of  the  same  object,  the  jury  will 
be  justified  in  the  conclusion  that  they  were  en- 
gaged in  a  conspiracy  to  effect  that  object 
(Slough's  Case  [C.  C.]  5  Fed.  680),  and  under 
our  statute  such  acting  together  would  make 
all  principal  offenders,  whether  present  bodily 
at  the  place  of  the  offense  or  not  (Berry  v. 
State,  4  Tex.  App.  482;  Heard  v.  State,  9 
Tex.  App.  1;  Wright  v.  State,  18  Tex.  App. 
358),  and  they  are  all  principals  and  acting  to- 
gether as  long  as  any  portion  or  object  of  the 
common  design  remains  incomplete;  in  other 
words,  until  the  full  purpose  and  object  of  the 
conspiracy  is  consummated  and  accomplished." 
Smith  v.  State,  21  Tex.  App.  124,  126,  17  S. 
W.  555. 

"The  true  criterion  in  determining  who  are 
principals,  it  is  believed,  is:  Did  the  parties  act 
together  in  the  commission  of  the  given  offense? 
Was  the  act  committed  in  pursuance  of  a  com- 
mon intent?  Was  the  particular  crime  commit- 
ted in  pursuance  of  a  previously  formed  design 
in  which  the  minds  of  all  united  and  concurred? 
If  so,  then  all  persons  who  were  guilty  of  act- 
ing together  in  the  execution  of  a  previously 
formed  design,  existing  in  the  minds  of  all  at 
the  time  the  offense  was  committed,  and  actuat- 
ing and  prompting  the  actual  perpetrator,  then 
all  so  connected  with  the  offense  are  principals, 
without  reference  to  which  one  or  more  of  the 
participants  committed  the  offense,  or  at  what 
particular  stage  of  the  proceeding,  so  that  it 
was  in  pursuance  of  the  previously  formed 
scheme,  and  during  the  existence  and  execution 
of  the  common  intent" 

"  'All  persons  are  principals  who  are  guilty 
of  acting  together  in  the  commission  of  an  of- 
fense.' So  that,  in  determining  the  question 
whether  one  accused  of  crime  is  liable  as  a  prin- 
cipal or  principal  offender,  the  inquiry  is,  not 
as  to  what  occurred  prior  to  the  commission 
of  the  given  offense  or  subsequently  thereto, 
but,  did  the  parties  act  together?  Were  they 
guilty  of  acting  together  in  the  commission  of 
the  crime  or  offense  charged?  Did  the  person 
or  persons  involved  in  the  investigation  act  to- 
gether with  others  rn  the  commission  of  the 


offense?  If  so,  then  he  or  they  are,  in  law, 
principal  offenders.  It  cannot  be  intended  that 
the  acts  refer  to  the  very  fact  of  committing 
the  offense.  •  •  •  All  persons  who  shall  en- 
gage in  procuring  aid,  arms,  or  means  of  any 
kind  to  assist  in  the  commission  of -an  offense 
while  others  are  executing  the  unlawful  act, 
*  *  *  are  neither  accessories  nor  accomplices, 
but  are  declared  to  be  principals,  and  liable  to 
conviction  and  punishment  as  such."  Welsh  v. 
State,  8  Tex.  App.  419. 

We  will  now  dte  and  quote  from  some  of 
tbe  cases  applying  these  principles  and  our 
statutes. 

In  Welsh  v.  State,  8  Tex.  App.  417,  Welsh 
had  hands  gathering  cattle  for  him  which 
they  were  then  to  drive  onto  a  certain  place. 
He  instructed  his  hands  to  take  all  the  cat- 
tle they  could  find,  and  he  would  go  ahead 
and  make  arrangements  to  ship  or  sell  them. 
He  then  left  them  and  went  several  miles  to 
make  and  did  make  his  arrangements  to  sell 
or  ship  them.  While  he  was  thus  away  and 
not  present,  his  hands  took  a  certain  cow 
belonging  to  another,  placed  her  with  the 
herd,  and  drove  her  with  the  herd  to  the 
place  Welsh  had  named.  He  there  accepted 
this  cow  and  sold  her.  He  was  held  to  be  a 
principal  and  not  an  accomplice,  because  he 
was  engaged  at  the  time  of  the  theft  in  per- 
forming his  part  in  the  consummation  of  the 
conspiracy  to  steal  and  dispose  of  them. 
Smith  v.  State,  21  Tex.  App.  124, 17  S.  W.  552. 

In  Scales  v.  State,  7  Tex.  App.  361,  it  was 
shown  that  the  stolen  animals  were  taken  in 
Wise  county  by  two  confederates  of  Scales, 
and  under  his  direction,  and  that  after  they 
were  taken  from  Wise  to  Clay  county  by 
them,  there  Scales  joined  them  and  went 
with  them  to  the  Panhandle  country,  where 
they  were  soon  afterwards  captured  with  the 
animals.  "At  the  time  of  the  actual  per- 
petration of  the  theft,  Scales  was  in  Clay 
county,  and  •  •  •  Scales  and  three  oth- 
ers were  partners  In  the  enterprise,  under  an 
arrangement  to  share  the  profits  equally." 
Scales  was  convicted  as  a  principal,  and  his 
case  affirmed. 

In  Watson  v.  State,  21  Tex.  App.  608,  1  & 
W.  461,  17  S.  W.  550,  It  was  shown  that  Wat- 
son and  one  DIckerson  entered  into  an  agree- 
ment, the  substance  of  which  was  that  DIck- 
erson would  steal  hogs  and  bring  them  to 
Watson's  house,  where  they  would  be  slaught- 
ered, the  meat  salted,  etc.,  and  the  bacon  to 
be  divided  equally  between  them.  In  pursu- 
ance of  this  agreement,  DIckerson,  assisted 
by  Owens,  whom  DIckerson  Induced  to  engage 
with  him  In  the  theft,  stole  Long's  hogs  and 
drove  them  to  Watson's  house,  where  they 
were  penned,  slaughtered,  etc.  While  Dicker- 
son  and  Owens  were  engaged  in  committing 
the  theft,  Watson  was  performing  the  part 
assigned  him  by  preparing  the  things  neces- 
sary to  slaughter  and  put  away  the  meat. 
The  court  said: 
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"Although  he  wu  not  actually  present  when 
the  hogs  were  taken,  he  wag  engaged  in  pro- 
curing and  supplying  means  to  assist  in  the 
commission  of  the  offense,  while  Dickeraon  and 
Owens  were  executing  the  unlawful  act" 

He  was  held  principal,  and  the  Judgment 
against  him  affirmed. 

In  the  case  of  Smith  t-  State,  supra,  it 
was  shown  that  seyeral  persons,  In  the  ab- 
sence of  Smith,  stole  a  number  of  head  of 
cattle  in  Erath  county  and  drove  them  some 
40  miles  distant  Into  Parker  county  where 
Smith  was.  Smith  was  not  present  when  the 
parties  took  the  cattle  In  Erath  county.  It 
was  further  shown  that  there  an  arrange- 
ment between  Smith  and  said  other  persons 
whereby  they  were  to  steal  said  cattle,  drive 
them  to  Parker  county  where  he  was  when 
he  would  Join  them,  and  that  he  would  then 
take  the  cattle  on  to  Ft.  .Worth  and  sell  them, 
and  they  would  divide  the  proceeds.  He  was 
convicted  as  a  principal  and  the  Judgment 
affirmed. 

Quite  a  number  of  other  cases  to  exactly 
the  same  effect  could  be  cited;  among  them 
Is  Mason  v.  State,  31  Tex.  Or.  R.  311,  20  S. 
W.  664,  and  cases  there  cited,  and  various 
other  cases  cited  in  those  we  have  mentioned 
above.  Also,  the  recent  case  of  Simpson  v. 
State,  106  S.  W.  835,  from  Jefferson  county, 
not  yet  officially  reported,  decided  in  an 
opinion  by  Judge  Morrow  on  May  30th. 

The  facts  in  this  case  show  that  the  con- 
spiracy entered  into  between  appellant  and 
his  said  three  employes  did  not  terminate 
with  their  actually  taking  said  cattle,  but  that 
It  continued  until  they  should  dellever  the 
cattle  to  him  at  his  butcher  pen  and  he  pay 
them  therefor,  or  pay  for  their  services. 
From  the  state's  case  it  was  clear  that  this 
had  been  the  course  of  conduct  and  the 
scheme  and  system  which  these  parties  had 
been  operating  upon  in  previous  thefts  exactly 
as  this,  and  that  in  every  Instance  his  connec- 
tion with  the  matter  did  not  end  until  he  had 
gotten  the  cattle  himself.  He  instructed 
them  to  go  that  night  and  steal  and  deliver 
to  him  the  cattle.  He  armed  Nunez  with  a 
pistol  and  furnished  him  and  the  others  his 
wagon  and  team  to  haul  the  cattle  to  his 
butcher  pen  and  bis  sheet  to  conceal  them 
while  hauling  them  to  him.  He  was  furnish- 
ing everything  that  was  necessary  on  his  part 
to  consummate  the  whole  transaction  by  the 
delivery  of  the  cattle  to  him  in  his  butcher 
pen,  and,  If  said  parties  had  not  been  caught 
and  arrested  before  they  delivered  the  cattle 
to  him,  they  would  have  done  so  as  agreed 
between  him  and  them.  The  evidence  show- 
ed that  he  was  a  principal  and  not  an  ac- 
complice. 

His  complaints  of  the  court's  charge  on 
the  subject  of  principals  present  no  error. 
They  are  really  disposed  of  In  passing  upon 
'the  question  above  that'  the  evidence  was 


sufficient  to  show  that  he  was  a  principal  and 
not  an  accomplice. 

What  we  have  said  above  also  disposes  of 
his  contention  that  the  court  should  have 
charged  alibi  in  his  favor.  If  we  are  correct 
in  what  we  have  said  above,  the  question  of 
alibi  was  wholly  inapplicable. 

The  verdict  of  the  Jury  when  first  brought 
In  was  informal,  as  the  court  so  told  them. 
It  was  the  duty  of  the- court  and  authorized 
by  the  statute  and  the  decisions  to  correct 
the  verdict  at  the  time  with  the  consent  and 
approval  of  the  Jury.  When  he  did  correct 
It,  they  as  a  body  expressly  assented  to  It 
as  corrected.  In  addition,  at  appellant's  in- 
stance, they  were  polled,  and  each  In  answer 
said  it  was  his  verdict 

The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 
MORROW,  J.  I  am  not  satisfied  that 
there  are  facts  in  this  case  which  would  au- 
thorize the  finding  by  the  Jury  that  appellant 
was  a  principal  within  the  meaning  of  our 
statute.  Article  74,  P.  O.  This  article,  In 
connection  with  others  following  it  In  the 
same  chapter,  has  been,  I  think,  correctly 
construed  in  the  leading  case  of  Smith  v. 
State,  21  Tex.  App.  106,  17  S.  W.  662,  and 
the  cases  following  It  including  Simpson  v. 
State,  106  S.  W.  835.  There  are  other  deci- 
sions by  this  court,  notably  Tittle  v.  State, 
35  Tex.  Cr.  R.  06,  31  S.  W.  677,  and  Daw- 
son v.  State,  38  Tex  Or.  R.  60,  41  S.  W.  590, 
which,  In  passing  on  the  tacts  similar  to 
those  involved  in  the  instant  case,  I  think 
declare  that  the  principles  applied  in  Smith's 
Case  were  not  applicable  to  this  one.  The 
cases  mentioned,  Dawson  and  Tittle  Gases, 
were  written  In  the  light  of  the  Smith  Oase, 
and  without  modifying  it  fixed  a  limitation 
upon  its  scope  which  appears  to  me  should 
control  this  decision.  The  rule  laid  down 
In  the  leading  case  mentioned  is  that  where 
persons  enter  into  a  conspiracy  to  commit 
the  crime  of  theft  of  property  contemplating 
that  one  or  more  of  the  conspirators  shall 
take  the  property  from  the  possession  of  the 
owner  and  deliver  it  to  another  conspirator 
not  present  at  the  time  of  the  taking,  to 
be  by  him  converted,  and  the  proceeds  dis- 
tributed among  all,  and  that  when  this  con- 
spiracy Is  carried  Into  effect  by  the  taking 
of  the  property  from  the  possession  of  the 
owner  by  one  or  more  of  the  conspirators 
delivering  It  pursuant  to  agreement  to  an- 
other to  be  converted  by  him,  pursuant  to 
the  previous  agreement,  to  the  end  that  the 
proceeds  may  be  distributed,  all  are  princi- 
pals within  the  meaning  of  the  statute. 
This  construction  of  the  statute  was  re 
garded  by  one  of  our  greatest  Jurists  as  un- 
warranted, in  that  there  was  a  failure  of 
the  state  to  prove  that  the  conspirator,  to 
whom  the  property  was  delivered  by  those 
first  acquiring  possession  of  It  from  the  own- 
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er,  was  at  the  time  it  was  taken  from  the 
possession  of  the  owner  doing  any  act  In 
furtherance  of  the  common  design.  See  dis- 
senting opinion  of  Judge  Hurt  in  21  Tex.  App. 
130,  17  S.  W.  662.  The  majority  held,  how- 
ever, that  while  at  the  time  the  property 
was  taken  possession  of  one  of  the  conspira- 
tors was  at  his  home  some  40  miles  distant 
from  the  place  of  the  taking  pursuing  his 
ordinary  avocations .  disconnected  with  the 
theft,  his  previous  agreement  to  take  charge 
of  the  property  when  delivered  to  him  and 
convert  and  divide  the  proceed*!  thereof,  and 
the  fact  that  he  subsequently  did  these 
things,  sufficiently  satisfied  the  terms  of  the 
statute  which  declare  that  to  make  him  a 
principal  he  must  be  doing  some  act  in  fur- 
therance of  the  common  design  at  the  time 
the  theft  was  committed.  This  view  of  the 
majority  has  since  been  accepted  and  ap- 
plied by  this  court,  and  is  accepted  by  the 
writer  as  an  established  Interpretation  of 
the  statute  which  is  not  to  be  departed  from, 
and  from  which  there  is  no  desire  or  Inten- 
tion here  to  depart  The  sole  question  is: 
Do  the  facts  from  the  standpoint  of  the 
state  bring  the  appellant  within  this  rule? 
In  Tittle's  Case,  35  Tex.  Cr.  R.  96,  31  S. 
W.  677,  the  court,  in  passing  upon  the  facts 
which  tended  to  show  that  appellant  and 
others  conspired  to  steal  cattle,  that  the 
others  were  to  actually  take  them  from  the 
possession  of  the  owner,  and  appellant  to  re- 
ceive them,  drive  them  to  market,  sell  them, 
and  distribute  the  proceeds,  specifically  held 
this  did  not  bring  into  play  the  application 
of  the  rule  in  the  Smith  Case,  supra.  The 
facts  are  meagerly  reported.  As  we  under- 
stand them,  however,  there  was  evidence 
tending  to  show  that  appellant,  after  mak- 
ing tile  agreement  and  after  the  cattle  were 
taken,  did  not  come  Into  possession  of  them, 
nor  take  part  in  their  conversion.  In  the 
later  case  of  Dawson  v.  State,  38  Tex.  Cr.  R, 
62,  41  S.  W.  590,  Smith's  Case  was  again 
discussed,  and  the  construction  of  the  statute 
there  given  held  inapplicable  to  a  state  of 
facts  in  which  the  accused  agreed  to  parti- 
cipate In  an  offense  which  was  subsequently 
committed  by  his  coconspirators  in  his  ab- 
sence and  in  which  he  took  no  actual  part, 
and  it  is  there  held  that  the  true  rule  mark- 
ing the  dividing  line  between  principals  and 
accomplices  was  laid  down  In  Bean  v.  State, 
17  Tex.  App.  61,  and  this  without  declaring 
the  rule  applied  in  Smith's  Case  as  sound  as 
applied  to  the  facts  existing.  The  subse- 
quent action  of  this  court  indicates  that 
these  decisions  are  not  in  conflict  with  the 
Smith  Case,  but  that  the  facts  passed  upon 
distinguish  It  therefrom.  For  Instance,  in 
Kaufman  v.  State,  70  Tex.  Cr.  R»  438, 169  S. 
W.  58,  in  passing  upon  facts  singularly  simi- 
lar to  those  involved  in  the  case  in  hand,  the 
court  held  that  the  person  receiving  the 
goods  after  they  were  taken  from  the  owner, 
having  previously  encouraged  the  takers  to 


do  so,  was  not  a  principal  In  the  theft,  but 
was  guilty  of  the  offense  of  receiving  stolen 
property,  a  crime  that  haa  uniformly  been 
held  distinct  and  separate  from  the  crime  of 
theft.  Galther  v.  State,  21  Tex.  App.  527, 
1  S.  W.  456;   Clark  v.  State,  194  S.  W.  158. 

The  element  of  distinction  is  tersely  put 
in  Welsh  v.  State,  8  Tex.  App.  413,  and 
Rountree  v.  State,  10  Tex.  App.  110,  in  the 
statement  that,  to  hold  one  liable  as  a  prin- 
cipal, there  must  be  a  concurrence  of  act  and 
Intent 

In  this  case  the  state's  position  is  that 
appellant  having  agreed  with  certain  Mexi- 
cans that  the  latter  should  take  the  cattle 
from  the  possession  of  the  owner  and  bring 
them  to  the  stock  pens  of  the  appellant  and 
that  appellant  would  pay  them  a  stipulated 
sum  of  money  for  the  cattle,  it  being  the  In- 
tention of  the  appellant  after  he  received 
the  cattle  to  dispose  of  them  and  retain  the 
proceeds;  that  to  aid  the  Mexicans  in  se- 
curing possession  of  the  cattle  appellant  be- 
fore they  were  taken  and  pursuant  to  the  con- 
spiracy, put  in  their  possession  a  pistol  and  a 
wagon ;  that  the  Mexicans  using  the  wagon 
took  the  cattle  from  the  pasture  of  the  owner, 
and  while  en  route  to  appellant's  pens  were 
arrested  and  the  cattle  taken  from  their  pos- 
session. The  pens  in  question  had  been  pre- 
viously constructed  and  long  used.  Appellant 
at  the  time  the  Mexicans  caught  the  cattle 
and  removed  them  from  the  pasture  was  do- 
ing nothing  in  furtherance  of  the  design,  ex- 
cept that  it  may  be  inferred  from  the  acts 
stated  above.  Was  he  a  principal,  or  was  he 
an  accomplice?  Do  the  facts  bring  him  with- 
in the  rule  In  the  Smith  Case,  supra,  or  are 
they*  within  the  rule  In  Dawson's  Case,  su- 
pra? The  facts  in  the  Smith  Case  showed 
that  Smith  and  others  entered  into  a  con- 
spiracy to  steal  cattle  which  .were  in  Erath 
county;  the  plan  agreed  upon  being  that  the 
others  should  take  possession  of  the  cattle 
in  Erath  county,  bring  them  to  Parker  county, 
deliver  them  to  appellant  who  would  remove 
them  to  Tarrant  county,  sell  them,  and  di- 
vide the  proceeds.  This  was  done.  Appel- 
lant was  held  a  principal  upon  the  idea  that 
the  transaction  was  not  complete  as  to  any 
of  the  conspirators  until  the  cattle  were 
sold  and  the  proceeds  distributed.  In  the 
instant  case,  it  was  not  contemplated  that 
the  Mexicans  should  have  any  Interest  in  the 
cattle  or  in  the  manner  of  their  distribution, 
but  that  they  should  deliver  them  to  appel- 
lant receive  their  pay;  he  taking  the  risk 
and  assuming  the  responsibility  of  disposi- 
tion upon  his  own  account  To  this  extent 
the  facts  of  the  cases  differ.  The  transaction 
was  ended,  so  far  as  the  Mexicans  were  in- 
terested, when  they  delivered  the  cattle  to 
appellant  and  received  die  money.  In  the 
Smith  Case  the  agreement  was  carried  into 
effect  In  this  case  appellant  did  not  receive 
the  cattle,  though  he  Intended  to  do  ao.    He 
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was  not  present  at  the  taking,  and  the  part 
he  was  to  perform  after  the  taking  was  never 
done.  Do  his  acts  and  his  Intent  concur  bo 
as  to  make  htm  a  principal?  Does  his  Inten- 
tion to'  do  the  act  of  receiving  and  paying 
for  the  cattle  meet  the  requirements  of  the 
statute  that  he  must  do  some  act  In  the  per- 
petration of  the  theft?  The  statute  on  ac- 
complices Is  as  follows: 

"An  accomplice  is  one  who  is  not  present  at 
the  commission  of  an  offense,  but  who,  before 
the  act  is  done,  advises,  commands  or  encourag- 
es another  to  commit  the  offense ;   or 

"Who  agrees  with  the  principal  offender  to  aid 
him  in  committing  the  offense,  though' he  may 
not  have  given  such  aid;   or 

"Who  promises  any  reward,  favor  or  other 
inducement,  or  threatens  any  injury  in  order 
to  procure  the  commission  of  the  offense;    or 

"Who  prepares  arms  or  aid  of  any  kind,  prior 
to  the  commission  of  an  offense,  for  the  pur- 
pose of  assisting  the  principal  in  the  execution 
of  the  same." 

[1,1]  The  acts  which  make  one  guilty  as 
an  accomplice  are  performed  before  the  ac- 
tual offense  is  committed.  Branch's  Ann. 
P.  C.  p.  858,  f  700;  West  v.  State,  28  Tex. 
App.  4,  11  S.  W.  635;  Pendley  v.  State,  71 
Tex.  Cr.  R.  281,  158  S.  W.  811,  and  other 
cases  there  cited.  The  cattle  were  taken  by 
others.  Appellant  was  not  present  when 
they  were  taken,  and,  while  his  coconspira- 
tors were  taking  them  and  after  they  were 
taken,  did  no  affirmative  act.  Before  they 
.were  taken  appellant  agreed  to  it,  advised 
it,  encouraged  it,  offered  an  inducement  for 
It  In  the  promise  to  purchase  the  cattle,  and 
furnished  arms  and  a  wagon  to  aid  in  Its 
perpetration.  None  of  the  elements  consti- 
tuting him  an  accomplice  appear  to  be  want- 
ing. The  element  of  actual  participation  at 
the  time  or  during  the  commission  of  the  of- 
fense required  to  constitute  him  a  principal 
appears  to  be  absent.  Mitchell  v.  State,  44 
Tex.  Or.  R.  228,.  70  S.  W.  208;  Menefee  v. 
State,  67  Tex.  Cr.  R.  201,  149  S.  W.  141; 
La  Fell  v.  State,  153  S.  W.  885;  Silvas  v. 
State,  71  Tex.  Cr.  R.  213,  159  S.  W.  225; 
Womack  v.  State,  74  Tex.  Cr.  R  640,  170  & 
W.  141;  Jones  v.  State,  57  Tex.  Cr.  R.  144 
122  S.  W.  31.  The  mere  fact  that  a  conspir- 
acy is  shown  does  not  make  all  parties  to 
the  conspiracy  principals,  whether  they  were 
present  or  not  when  the  offense  was  commit- 
ted. Branch's  Ann.  P.  0.  p.  359;  O'Quinn 
v.  State,  55  Tex.  Cr.  R.  18,  115  S.  W.  39; 
Bell  v.  State,  39  Tex.  Or.  R.  677,  47  S.  W. 
1010;  Sessions  v.  State,  37  Tex  Cr.  R.  61, 
88  S.  W.  606 ;  Phillips  v.  State,  26  Tex.  App. 
247,  9  S.  W.  657,  8  Am.  St  Rep.  471.  To  hold 
appellant  a  principal,  in  my  judgment,  ex- 
tends the  construction  of  the  statute  be- 
yond the  limit  fixed  in  the  previous  decisions 
of  this  court.  It  would  make  his  guilt  as  a 
principal  dependent,  not  upon  his  acts  done 
in  furtherance  of  the  common  design,  but 


at  most  upon  an  Intent  to  do  acts  which 
were  never  done. 

I  therefore  believe  that  the  correct  dispo- 
sition of  the  case  requires  that  the  motion 
for  rehearing  be  granted,  and  the  judgment 
reversed  and  the  cause  remanded,  and  it  Is 
so  ordered. 


STARK  et  aL  t.  BROWN  et  al.    (No.  414.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 

March  10,  1919.     On  Rehearing, 

April  2,  1919.) 

L  Adverse  Possession  «3=»45— Intebbuptiow 
•  of  Continuity  'of  Possession  by  Suit— 
Decbiption  or  Land. 
In  trespass  to  try  title,  where  plaintiffs'  ti- 
tle was  one  by  limitation,  a  former  suit  by  de- 
fendants against  plaintiffs'  tenants  did  not 
break  the  continuity  of  plaintiffs'  possession  of 
the  land  involved  in  the  instant  suit  where,  al- 
though the  petition  in  the  former  suit  described 
generally  the  land  involved  therein  as  being 
a  certain  survey  which  in  fact  included  the  land 
in  the  instant  suit,  such  general  description  was 
followed  by  a  particular  description  by  metes 
and  bounds,  not  including  it;  the  particular  de- 
scription controlling  the  general. 

2.  Appeal  and  Ebrob  <8=>1097(1)— Pbiob  Ap- 
peaI/— Law  of  Case— Dicta. 
A  statement  unnecessary  to  the  decision  of 
a  former  appeal  is  not  conclusive  on  subsequent 
appeal 

8.  Tbial  <a»191(4)— Instructions  —  Assum- 
ing Issues. 
In  trespass  to  try  title,  plaintiffs  setting  up 
title  by  limitation,  a  submission  of  the  question 
of  plaintiffs'  adverse  possession  through  cer- 
tain named  persons  as  tenants  would  be  ob- 
jectionable as  assuming  that  such  persons  were 
plaintiffs'  tenants,  and  therefore  on  the  weight 
of  evidence,  were  the  facts  not  sufficient  to 
warrant  such  assumption. 

4.  Appeal  and  Krrob  «=>1099(7)— Pbiob  Ap- 
peal—Issues  Determined  on   Pbiob  Ap- 
peal. 
Where  appellants  refer  in  their  brief  to  the 
former  appeal  in  the  case  for  a  full  statement 
of  facts,  and  such  statement  is  not  contested 
by  appellees,  questions  of  fact  decided  on  for- 
mer appeal  are  concluded  on  the  subsequent  ap- 
peal. 

Appeal  from  District  Court,  Newton  Coun- 
ty;   W.  T.  Davis,  Judge. 

Suit  by  Emanuel  Brown  and  others 
against  W.  H.  Stark  and  others.  From  judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

Holland  &  Holland,  of  Orange,  for  appel- 
lants. 

Wightman,  Hancock  &  Wlgley,  of  Newton, 
for  appellees. 

WALKER,  J.  This  is  a  suit  in  trespass  to 
try  title,  brought  by  appellees  against  appel- 


4=»For  other  cases  see  Sams  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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lants  to  recover  160  acres  of  land,  a  part  of 
International  &  Great  Northern  Railway 
survey  No.  5  In  Newton  county,  appellees' 
title  being  one  by  limitation,  and  appellants 
being,  by  agreement,  the  owners  of  the  rec- 
ord title.  There  was  a  Judgment  for  appel- 
lees, from  ■  which  appeal  has  been  properly 
perfected.  A  former  appeal  is  reported  In 
193  S.  W.  717.  A  fuU  statement  of  the  facts 
of  this  case  is  given  in  the  former  opinion,  to 
which  we  hereby  refer. 

This  case  was  tried  on  special  issues,  and 
on  the  return  of  the  verdict  of  the  jnry  both 
parties  filed  motions  asking  the  court  to  ren- 
der judgment  in  their-  favor  on  such  findings. 
Under  the  charge  of  the  court,  answering  the 
special  issues  submitted,  the  jury  found  that 
the  plaintiffs,  through  tenants,  had  held  and 
had  peaceable  possession  of  the  land  describ- 
ed in  plaintiffs'  petition,  using  and  cultivat- 
ing the  same,  and  claiming  the  same  for  a 
period  of  ten  consecutive  years  prior  to  Jan- 
uary 1,  1818,  to  wit,  from  1902  to  1917,  in- 
clusive. They  further  found  that  the  pos- 
session began  In  the  year  1902.  They  fur- 
ther found  that  the  possession  and  acts  of 
plaintiffs,  through  their  tenants,  were  of  such 
nature  and  character  as  to  put  a  reasonably 
prudent  person  on  notice  that  the  plaintiffs 
were  occupying  said  land  and  claiming  160 
acres  thereof.  Quoting  from  the  former 
opinion: 

"The  section  of  land  involved  contains'  about 
388  acres,  and  is  of  irregular  shape,  about  90 
acres  thereof  lying  below  a  point  where  the 
two  adjoining  surveys  come  within  20  varas  of 
each  other,  and  from  that  point  extending  out 
in  irregular  shape  around  such  adjoining  sur- 
veys." 

The  shape  of  this  section  is  so  Irregular 
that  we  insert  here  a  map  of  same  in  order 
that  our  decision  of  the  points  involved  may 
be  more  readily  understood. 


4MI  rthMH    LUM 


In  1910  the  appellants  In  this  case  filed 
suit  against  Hannah  Rhone  and  Jim  Brown 
In  the  district  court  of  Newton  county,  Tex, 
the  lands  involved  In  that  suit  being  describ- 
ed as  follows: 

"That  heretofore,  to  wit,  on  or  about  Janu- 
ary 1,  1910,  plaintiffs  were  lawfully  seized  and 
possessed  and  were  the  owners  in  fee  simple 
of  the  following  described  tract  of  land,  situated 
in  Newton  county,  Tex.,  to  wit:  Being  I.  &  G. 
N.  survey  No.  6,  abstract  No.  246,  certificate 
3880,  beginning  at  McMahon's  S.  W.  corner  on 
the  Miller  league  line,  a  point  from  which  a 
black  oak  marked  'W.  M.'  bears  south  3.4 
varas,  And  a  black  gum,  same  mark,  bears 
south  57"  W.  66  varas;  thence  N.  40'  E.  872 
varas,  the  S.  E.  corner  of  F.  M.  Stewart  sur- 
vey; thence  north  50*  W.  with  Stewart's  line 
950  varas  past  Stewart's  S.  W.  corner,  and  at 
973  varas  stake  on  Keaghey'g  east  line;  thence 
sooth  1,100  varas  to  Keaghey's  S.  E.  corner  on 
Miller  line;  thence  south  50*  B.  252  varas  to 
the  place  of  beginning." 

On  the  17th  day  of  March,  1913,  a  judg- 
ment by  agreement  was  entered  In  this  last- 
named  cause  wherein  the  plaintiffs  recovered 
from  Hannah  Rhone  and  Jim  Brown  the 
lands  Involved  in  that  litigation ;  the  judg- 
ment reciting  the  same  description  as  given 
in  plaintiffs*  petition. 

On  the  former  trial  of  this  case  the  Jury 
found  that  the  possession  of  the  plaintiffs 
under  their  plea  of  ten  years'  limitation  be- 
gan in  1898.  On  the  trial  from  which  it  is 
now  before  us  the  jury  found  that  the  pos- 
session of  plaintiffs  began  in  1902. 

By  a  proper  charge  appellants  requested 
the  court'  to  Instruct  the  jury  that  the  filing 
of  the  suit  in  1910  broke  the  possession  of 
plaintiffs,  thus  preventing  their  holding  from 
being  "peaceable,"  as  that  term  is  defined  by 
statute.  Appellants  also  filed  a  motion,  at 
the  close  of  the  testimony,  asking  the  court 
to  enter  judgment  in  their  favor  on  the  rec- 
ord. This  charge  and  this  motion  were  by 
the  court  refused. 

Appellants'  first  assignment  is  that  the 
court  erred  in  falling  to  render  Judgment  for 
them  on  the  verdict  of  the  Jury. 

[1]  Under  this  assignment,  appellants  as- 
sert that  their  petition  in  the  suit  filed  in 
1910  was  for  all  of  survey  No.  5,  and  that 
the  suit  against  Hannah  Rhone  and  Jim 
Brown,  who  were  tenants  of  the  appellees, 
broke  the  continuity  of  their  possession,  and, 
as  the  jury  found  on  this  trial  that  their 
possession  began  in  1902,  they  had  only  eight 
years'  possession,  :and  hence  cannot  recover. 

If  plaintiffs'  suit  filed  in  1910  Included  all 
of  I.  &  G.  N.  survey  No.  5,  then  this  propo- 
sition Is  well  taken. 

The  construction  of  the  description  In  the 
suit  filed  in  1910  is  not  entirely  free  from 
difficulty.  We  have  above  set  out  this  de- 
scription In  full.  The  general  description, 
"being  I.  St  Q.  N.  survey  No.  5,  abstract  No. 
246,  certificate  3880,"  Includes  all  of  this  sur- 
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vey,  and  Is  sufficient  to  identify  the  same; 
but,  in  addition,  appellants  followed  this 
general  description  by  a  particular  descrip- 
tion describing  the  land  sued  for  by  metes 
and  bounds. 

In  construing  descriptions  of  the  character 
Involved  in  this  appeal,  Devlin,  In  his  ad- 
mirable work  on  Deeds  (volume,  2,  p.  2016,  f 
1039),  announces  the  following  general  rule: 

"Where  there  Is  a  repugnance  between  a 
general  and  a  particular  description  in  a  deed, 
the  latter  will  control.  .  But,  whenever  possible, 
the  real  intent  is  to  be  gathered  from  the  whole 
description,  including  the  general  description 
as  well  as  the  particular." 

In  support  of  this  rule,  he  cites  the  fol- 
lowing Texas  cases:  Stafford  v.  King,  30 
Tex.  2S7,  94  Am;  Dec.  804 ;  Cullers  v.  Piatt, 
81  Tex.  268,-  IS  S.  W.  1003 ;  Tate  v.  Betts, 
9T  8.  W.  707. 

In  Tate  v.  Betts,  supra,  Chief  Justice  Fish- 
er said: 

"The  only  question  in  the  case  is  as  to  wheth- 
er or  not  lie  trial  court  placed  the  proper  con- 
struction on  the  deed  from  Bennett  Hill  to 
Metzler.  If  the  conclusion  reached  by  the 
court  was  correct,  the  judgment  in  appellee's 
favor  must  be  affirmed.  The  ruling  of  the  court 
is  supported  by  Cullers  v.  Piatt,  81  Tex.  263, 
16  S.  W.  1003,  and  Boggess  v.  Allen,  66  S.  W. 
195.  In  both  cases  the  particular  description 
contained  in  the  deeds  was  held  to  control  the 
general  description." 

In  Cullers  v.  Piatt,  supra,  the  general  de- 
scription conveyed  all  the  land  in  the  Tyson 
survey  except  140  acres  belonging  to  the 
Montgomery  estate,  and  also  described  the 
land  conveyed  by  metes  and  bounds.  In  dis- 
posing of  the  same,  the  Supreme  Court  said: 

"But  the  rule  is  that,  where  there  is  a  repug- 
nance between  a  general  and  a  particular  de- 
scription in  a  deed,  the  latter  will  control  (2 
Dev.  on  Deeds,  §  1039),  although,  whenever  it 
is  possible,  the  real  intent  must  be  gathered 
from  the  whole  description,  including  the  gener- 
al as  well  as  the  particular.  Where  a  grantor 
'conveys  specifically  by  metes  and  bounds,  so 
there  can  be  no  controversy  about  what  land  is 
included  and  really  conveyed,  a  general  de- 
scription as  of  all  of  a  certain  tract  conveyed 
to  him  by  another  person,  or,  as  in  this  case, 
all  of  a  survey  except  a  tract  belonging  to  an- 
other person,  cannot  control;  for  there  is  a 
specific  and  particular  description  about  which 
there  can  be  no  mistake  and  no  necessity  for 
invoking  the  aid  of  the  general  description." 

In  Waldln  v.  Smith,  76  Iowa,  652,  39  N. 
W.  82,  the  court  said: 

"But  it  is  claimed  by  appellant  that  because 
the  deeds  from  the  subsequent  owners  describ- 
ed the  land  as  lot  8  and  part  of  lot  7,'  Instead 
of  'part  of  lots  7  and  8,  the  whole  of  lot  8 
was  conveyed,  notwithstanding  that  in  the  sub- 
sequent part  of  the  description  by  metes  and 
bounds,  and  in  the  quantity  of  land  conveyed, 
part  of  lot  8  was  expressly  excluded.  It  is  to  be 
observed  that  these  provisions  of  the  deed  are 
repugnant  to  each  other.    But  when  we  con- 


sider the  circumstances  surrounding  the  parties 
at  the  time  the  conveyances  were,  made,  wt 
think  the  particular  description  by  metes  and 
bounds,  which  expressly  excludes  the  north  psrt 
of  lot  8,  should  be  regarded  as  the  land  intend- 
ed to  be  conveyed  by  the  grantors." 

Looking  to  the  intention  of  the  parties  at ' 
the  time  of  the  institution  of  the  suit  in 
1910,  it  seems  to  us  dear  that  appellants 
were  suing  only  for  the  southern  portion  of 
the  survey  No.  5,  that  is,  the  portion  describ- 
ed by  metes  and  bounds.  Mr.  Cox,  a  witness 
for  appellants,  and  a  surveyor  In  their  gen- 
eral employ,  testified  that  he  made  the  field 
notes  to  this  93  acres ;  that  when  he  did  so 
he  saw  the  Improvements  north  of  the  93 
acres  which  are  now  claimed  by  appellees; 
that  the  Improvements  were  old;  that  the 
house  was  occupied  and  the  land  cultivated, 
and  that  he  knew  that  Jim  Brown  was  work- 
ing a  part  of  this  land  now  claimed  by  ap- 
pellees; also  that  there  had  been  some  tres- 
passing on  the  land  now  claimed  by  appel- 
lees; and  that  he  had  gone  down  there  to 
look  after  that  Yet,  with  this  information 
in  his  hands,  he  surveyed  out  for  appellants 
this  93  acres,  and  on  these  field  notes  his 
suit  was  brought. 

We  think,  under  the  general  rules  of  con- 
struction, as  above  stated,  the  suit  filed  in 
1910  was  only  for  the  93  acres  specifically 
described. 

Appellants'  second  proposition  under  their 
first  assignment  of  error  is  that  this  court, 
in  the  former  appeal,  determined  that  the 
suit  filed  in  1910  was  for  all  of  the  survey 
No.  B,  and  not  for  the  particular  portion  de- 
scribed by  metes  and  bounds,  and,  having 
so  decided,  such  decision  is  now  the  law  of 
this  case. 

Appellants  cite  the  following  paragraph 
from  Judge  Brooke's  opinion: 

"On  August  9, 1910,  defendants  here,  as  plain- 
tiffs, brought  suit  against  Hannah  Rhone  and 
Jim  Brown,  being  the  persons  in  possession,  to 
recover  International  &  Great  Northern  survey 
No.  5,  and  plaintiffs'  petition  in  that  case  de- 
scribing what  may  be  called  the  south  part  of 
section  No.  5.  in  1913  a  judgment  by  agree- 
ment was  entered  in  plaintiffs'  favor  for  the 
land  In  dispute." 

[2]  We  cannot  sustain  this  proposition  for 
two  reasons: 

(1)  Because  it  was  not  necessary  to  a  de- 
cision of  the  former  appeal  to  construe  thlB 
description.  On  the  former  appeal  the  jury 
found  that  the  possession  of  appellees  began 
In  1898,  and  the  ten  years'  possession  waa 
complete  before  1910,  which  possession  had 
matured  the  title  in  appellees  before  the  in- 
stitution of  that  suit 

(2)  Because  we  do  not  so  construe  the  opin- 
ion. In  making  the  statement  above  quoted, 
Judge  Brooke  only  stated  the  description  as 
it  was  found  in  the  petition,  without  attempt- 
ing to  construe  the  same.  However,  later  on 
in  the  opinion  this  language  la  found: 
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'The  Issue  of  limitation  was  a  sharply  con- 
tested issue,  and  a  great  deal  of  testimony  pro 
and  con  was  introduced  before  the  jury  on  the 
question  of  whether  or  not  the  plaintiffs  had 
made  oat  their  plea  of  ten  years'  limitation  be- 
fore suit  was  filed  by  appellant  in  1910  for  the 
possession  of  a  part  of  the  survey  against  Han- 
nah Rhone  and  Jim  Brown." 

In  so  far  as  it  was  necessary  to  pass  on 
that  description,  the  former  decision  holds 
that  It  was  for  only  a  part  of  the  survey; 
and  now,  after  a  careful  examination  of  the 
authorities,  we  are  of  the  same  conclusion  as 
indicated  above ;  that  Is,  that  the  1910  suit 
was  for  only  that  portion  of  the  survey  de- 
scribed specifically  by  metes  and  bounds. 

[3]  The  court  submitted  the  issue  of  limi- 
tation to  the  jury  in  the  following  language; 

"Have  the  plaintiffs,  either  in  person  or 
through  tenants,  Hannah  Rhone,  Jim  Brown, 
and  B.  Snell,  had  and  held  adverse  and  peace- 
able possession  of  the  land  described  in  plain- 
tiffs' petition,  being  a  portion  of  I.  &  G.  N.  R, 
R.  Co.  section  No.  5  in  Newton  county,  Tex., 
using  and  cultivating  the  same,  and  claiming 
the  same  for  any  period  of  ten  consecutive 
years  prior  to  January  1,  1918,  by  a  separate 
inclosure  or  inclosures  and  under  fence  entirely 
on  said  section  No.  5?" 

Appellants  complain  of  this  charge,  as- 
serting that  the  same  assumes  that  Hannah 
Rhone  and  Jim  Brown  and  B.  Snell  were 
the  tenants  of  appellees,  and  therefore  the 
charge  is  on  the  weight  of  the  evidence. 

As  an  abstract  proposition,  this  assignment 
Is  well  taken,  and  if,  under  the  facts  in  the 
record,  the  court  was  not  warranted  in  so 
assuming,  this  charge  would  be  error. 

[4]  In  their  brief  appellants  refer  us  to  the 
former  appeal  in  this  case  for  a  full  state- 
ment of  the  facts.  On  this  statement  from 
appellants,  It  not  being  contested  by  appel- 
lees, It  is  our  duty  to  find  that  the  facts  on 
this  appeal  are  identical  with  the  facts  on 
the  former  appeal,  and  hence  all  issues  of 
fact  determined  by  the  court  before  are  bind- 
ing on  us  now,  unless  the  correctness  of  such 
findings  was  an  issue  on  the  subsequent  trial. 
Vernon's  Sayles'  Texas  Civil  Statutes  1914, 
art  1639,  p.  930,  f  6,  Issues  Determined  on 
Prior  Appeal,  and  cases  therein  cited. 

On  the  former  appeal  this  court  found  as 
a  fact  that  Hannah  Rhone  and  B.  Snell  and 
Jim  Brown  were  the  tenants  of  appellees 
during  the  time  their  possession  matured 
title  In  their  landlord,  the  court  saying: 

"Appellees'  claim  of  occupancy,  cultivation, 
and  use  under  the  statute  is  based  upon  the  oc- 
cupancy, cultivation,  and  use  by  their  tenants, 
Hannah  Rhone,  B  Snell,  and  Jim  Brown,  as 
hereinbefore  recited,  and  they  do  not  claim  to 
have  ever  occupied,  cultivated,  or  used  the  land 
otherwise  for  the  required  length  of  time.  The 
tenancy  of  the  parties  is  not  evidenced  by  any 
writing,  and  is  based  on  verbal  attornment 
from  year  to  year  between  the  landlord  and 
tenant." 


As  no  Issue  was  made  against  this  finding 
on  this  trial  and  as  appellants  adopt  the 
statements  made  by  the  court  in  our  former 
opinion,  it  is  our  duty  to  hold  that  Jim 
Brown,  Hannah  Rhone,  and  B.  Schnell  were 
the  tenants  of  plaintiffs,  and  the  trial  court 
was  not  In  error  In  so  assuming  in  his  charge. 

Apart  from  this,  construing  the  1910  suit 
to  Include  only  that  portion  of  the  land  de- 
scribed by  metes  and  bounds,  an  examination 
of  the  record  shows  that  there  was  no  con- 
troverting testimony  on  the  Issue  of  ten- 
ancy; and  the  court,  even  on  the  record  as 
made  on  this  appeal,  committed  no  error 
prejudicial  to  appellants,  In  assuming  that 
the  persons  named  were  the  tenants  of  ap- 
pellees. 

Appellants  have  very  ably  presented  the 
Issue  of  estoppel.  They  specially  pleaded,  In 
answer  to  plaintiffs'  plea  of  ten  years'  limi- 
tation, that  plaintiffs  were  not  made  parties 
to  the  suit  In  1910  because  plaintiffs  held  out 
and  represented  to  them  that  Hannah  Rhone 
owned  the  land  involved  in  that  suit 

If  the  description  In  that  suit  had  been 
sufficient  to  include  all  of  the  land  in  survey 
No.  5,  appellants'  plea  of  estoppel  would  be 
Immaterial,  because  plaintiffs'  possession 
would  have  ceased  In  1910  when  suit  was 
filed  against  Jim  Brown  and  Hannah  Rhone ; 
but,  as  that  suit  involved  only  the  93  acres, 
no  representation  made  by  plaintiffs  as  to 
the  ownership  of  the  93  acres  could  afford  a 
basis  for  a  plea  of  estoppel  as  to  the  lands 
now  claimed  by  them,  and  the  court  did  not 
err  in  falling  to  submit  this  issue  to  the  jury. 

Finding  no  errors  In  the  record,  this  case 
Is  affirmed. 

On  Rehearing. 

In  the  original  opinion  we  found  that  Mr. 
Cox,  a  witness  for  appellants,  testified  that 
he  made  the  field  notes  of  the  93  acres  claim- 
ed by  Hannah  R^ione  and  described  in  the 
suit  of  1910,  and  that  he  testified  that  the 
improvements  north  of  the  93  acres  were  old 
at  the  time  he  made  the  field  notes.  We 
were  mistaken  in  this  statement.  Mr.  Cox 
did  not  make  the  field  notes  to  the  93  acres, 
and  he  testified  that  the  Improvements  north 
of  the  93  acres  were  new  in  1908,  rather  than 
old. 

Appellants'  attorney  also  complains  of  onr 
statement  that  It  was  contended  by  him  that 
the  opinion  in  the  former  appeal  determined 
that  the  1910  suit  included  all  of  this  sur- 
vey. This  case  was  very  ably  argued,  on  sub- 
mission, by  both  parties,  and  very  probably 
we  misconstrued  his  position.  On  his  re- 
quest, in  this  motion  for  rehearing,  we  with- 
draw that  part  of  the  original  opinion. 

Appellants,  in  their  motion  for  rehearing, 
assign  as  error  our  finding  that  Hannah 
Rhone  was  the  tenant  of  plaintiffs  while  oc- 
cupying the  lands  claimed  by  plaintiffs  In 
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this  suit,  and  that  there  was  no  testimony 
controverting  this  conclusion,  their  proposi- 
tion being: 

"Hannah  Rhone  was  not  the  tenant  of  plain- 
tiffs while  occupying  the  land,  because  the  Jury 
were  asked  that  question  and  so  found,  and  this 
court  is  in  direct  conflict  with  the  verdict  of 
the  trial  jury,  which  finding  of  the  jury  is  not 
even  questioned  on  this  appeal." 

Question  No.  9  submitted  to  the  jury  was 
aa  follows: 

"Do  yon  believe  from  the  evidence  that  Han- 
nah Rhone  while  occupying  a  portion  of  sec- 
tion No.  5,  I.  &  G.  N.  R.  R  Co.,  was  asserting 
in  herself  an  independent  claim  to  160  acres 
thereof?" 

To  this  question  the  Jury  answered  "Yes." 
This  question  directs  the  jury's  attention  to 
no  particular  time.  Hannah  Rhone  testified 
that  she  lived  in  the  B.  Snell  house  as  the 
tenant  of  her  father  for  several  years,  and 
moved  from  there  to  the  93  acres  claimed  by 
her  and  described  by  metes  and  bounds  In 
the  1910  suit  This  93  acres  she  did  claim. 
The  suit  was  filed  against  her  for  the  93 
acres  after  she  had  moved  off  of  the  lands 
claimed  by  her  father  in  this  suit,  and  after 
she  had  ceased  to  be  his  tenant.  When  the 
suit  was  filed  in  1910,  the  appellees  in  this 
suit  claimed  no  portion  of  the  93  acres,  and, 
so  far  as  this  record  discloses,  they  never  at 
any  time  claimed  any  portion  of  the  93  acres, 
nor  any  portion  of  I.  &  Q.  N.  survey  south 
of  the  point  where  the  Keaghey  and  F.  M. 
Stewart  almost  touch.  (See  map  In  original 
opinion.)  Hannah  Rhone  and  the  appellees 
In  this  case  thought  that  this  I.  &  6.  N.  sur- 
vey all  lay  above  this  point  at  the  time  Han- 
nah Rhone  moved  onto  the  98  acres. 

We  have  carefully  examined  the  statement 
of  facts,  in  view  of  appellants'  motion  for  re- 
hearing, and  are  convinced  that'  the  record 
fully  sustains  us  In  our  conclusion.  • 

Again,  appellants  assert: 

"The  suit  brought  by  appellants  here  against 
Hannah  Rhone  and  Jim  Brown  on  August  9, 
1910,  and  prosecuted  to  Judgment  in  1913,  in 
favor  of  appellants  here  for  the  land  in  con- 
troversy, said  parties  being  tenants  of  appel- 
lees, in  possession,  broke  the  continuity  of  the 
possession  of  appellees  commenced  in  1902, 
and  defeated,  in  possession,  their  limitation 
claim." 

If  Hannah  Rhone  had  been  the  tenant  of 
appellees  In  1910,  the  suit  against  her  would 
have  broken  the  continuity  of  appellees'  pos- 
session, but,  under  the  facts  of  this  record, 
she  was  not  their  tenant  in  1910,  having 
moved  off  of  the  land  claimed  by  them  In 
this  suit,  and  at  that  time  was  living  on  the 
land  Included  in  the  field  notes  to  the  93 
acres. 

The  motion  for  rehearing  Is  overruled. 


BRADY  ▼.  McOUISTTON.     (No.  1430.) 

(Court  of  Civil  Appeals  of  Texas.     Amarlllo. 

March  5,  1919.    Rehearing  Denied 

April  2,  1919.) 

1.  Tmal  «=»351(2)— Special  Issues— Erro- 
neous Requests. 

Under  Rev.  Civ.  St  art  1986,  requests  for 
special  issues  need  not  embody  correct  proposi- 
tions of  law  on  the  issue  to  constitute  such  a  re- 
quest as  will  require  the  court  to  submit  the  is- 
sue. 

2.  Tbiai,  <g=»351(2)  —  Special  Issue  —  Prov- 
ince of  Jury—Duty  ov  Court  to  Declare 
the  Law. 

In  an  action  to  recover  land,  the  objection 
to  the  submission  of  an  issue  on  the  statute  of 
limitations  that  it  would  include  land  not  sub- 
ject thereto  would  not  justify  refusal  to  submit 
the  Issue,  since  the  jury  were  to  find  the  facta 
and  the  court  to  declare  the  law  thereon. 

3.  Adverbs  Possession  «=3ll5(l)  —  Suffi- 
ciency to  Require  Submission  or  Special 
Issue  of  Limitation. 

In  trespass  to  try  title  evidence  held  suffi- 
cient to  require  submission  to  the  jury  of  the 
special  issue  as  to  defendant's  ownership  of  the 
land, from  continued  privity  of  possession  under 
claim  of  right  under  the  ten-year  statute  of 
limitations. 

4.  AnvEBSE  Possession  «J=»48(7)— Privity  of 
Title  —  Sale  —  Fobboxosube  of  Vendor's, 
Lien. 

Where  a  vendor  conveyed,  retaining  a  lien 
t*K  secure  purchase-money  notes,  and  by  action 
in.  court  rescinded  the  conveyance  for  nonpay- 
ment of  -lien  notes,  later  obtaining  quitclaim 
deeds  from  the  purchasers,  such  'transactions 
made  no  break  in  the  privity  of  vendor's  title. 

5.  Boundaries  «=s>37(3)— Evidence— Surveys 
—Location  of  Monument— Findings. 

In  an  action  to  recover  land,  evidence  held 
sufficient  to  support  the  finding  of  the  jury  as 
to  the  location  of  a  monument  from  which  sur- 
veys were  run  and  by  running  courses  and  dis- 
tances from  corner  so  established  that  the  Btrips 
of  land  in  question  belonged  to  three  certain 
sections  as  contended  by  plaintiff. 

6.  Boundaries  «£=>8(5)— Surveys— Calls  fob 
Courses  and  Distances  —  Unmarked 
Lines. 

Calls  for  adjoining  surveys  should  not  be 
rejected  because  the  distance  gave  out  from  this 
selected  corner  before  reaching  the  adjoining 
survey  called  for,  but  such  call  should  have  its 
proper  weight  and  according  to  evidence  made 
at  the  time  and  found  on  the  ground,  and  it 
is  not  an  invariable  rule  that  course  and  dis- 
tance win  prevail  over  a  call  for  unmarked 
lines. 

Appeal  from  District  Court  Randall  Coun- 
ty; Hugh  L.  Umphres,  Judge. 

Trespass  to  try  title  by  N.  W.  McCulstion 
against  J.  T.  Brady  and  another.  Judgment 
for  plaintiff,  and  defendant  J.  T.  Brady  ap- 
peals.   Reversed  and  remanded. 
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Klmbrough,  Underwood  ft  Jackson  and 
Orudglngton  ft  Works,  all  of  Amarlllo,  for 
appellant. 

C.  EL  Gustavus,  of  Amarlllo,  for  appellee. 

HUFF,  O.  3.  This  Is  an  action  to  estab- 
lish title  to  certain  lands.  The  strips  of 
land  in  question  will  be  better  understood 
from  the  following  sketch: 
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The  L  around  32  being  (he  strip  in  con- 
troversy. 

The  appellee,  N.  W.  McCulatlon,  sued  in 
trespass  to  try  title  J.  T.  Brady  and  Sam 
Edwards.  The  appellee  set  up  that  he  own- 
ed the  west  %  of  section  .13,  and  was  the 
owner  of  sections  12  and  33,  setting  out  the 
field  notes  of  each,  and  alleged  that  appel- 
lant and  Edwards  entered  upon  and  ejected 
him  from  155.5  acres  off  the  west  side  of 
section  18,  24.5  acres  out  of  the  northwest 
corner  of  section  12  and  74  acres  off  of  the 
south  side  of  section  33,  describing  by  metes 
and  bounds  the  strips  or  parcels  of  land  so 
wrongfully  entered.  J.  T.  Brady  answered 
by  general  denial  and  plea  of  not  guilty; 
also  pleaded  the  three,  five,  and  ten  year 
statute  of  limitations  and  Improvements  In 
good  faith.  Edwards  filed  a  disclaimer. 
The  court  submitted  the  case  on  special  is- 
sues, and  upon  certain  requested  special  Is- 
sues by  the  parties.  The  Issues  of  boundary 
we  will  notice  later.  The  court  submitted 
no  issue  on  either  plea  of  limitation.  The 
appellant  objected  to  the  charge  because  It 
omitted  to  submit  the  issue  on  the  ten-year 
statute,  and  also  requested  two  special  Is- 
sues, which  the  court  refused.  One  of  the 
Issues  requested  was: 

"Has  or  has  not  defendant  J.  T.  Brady,  and 
those  under  whom  he  claims  lands  in  contro- 
versy in  this  suit,  had  actual  and  continuous 
possession  thereof,  holding  the  same  under 
fence  for  a  period  of  more  than  ten  years  be- 
fore the  filing  of  this  suit,  and  since  October, 
1897?' 

The  other  Issue  requested  Is  in  the  same 
language  except  it  Is  not  limited  by  the 
clause  "since  October,  1897." 

[1]  Assignments  1,  2,  8,  4,  6,  and  7  are 
based  upon  the  omission  of  the  court  to  sub- 
mit the  issue  on  the  ten-year  statute  and 
the  failure  to  submit  to  the  jury  the  issues 
as  requested.  The  appellee  objects  to  these 
assignments  because  it  Is  asserted  it  Is  not 
ejrror  to  Jfall  to  submit  an  Issue  or  such  er- 
ror that  will  require  a  review  of  the  action 


of  the  court  thereon  upon  appeal;  that  in 
order  to  require  a  review  proper  issues  must 
have  been  requested;  that  the  Issues  re- 
quested In  this  Instance  were  not  properly 
drawn  or  were  defective,  and  otherwise  were 
not  proper.  At  this  time  we  shall  assume 
that  the  evidence  raised  the  issue  and  called 
for  the  determination  of  that  Issue  either  by 
the  court  or  jury.  The  first  part  of  article 
1985,  R.  C.  S.,  makes  It  the  duty  of  the 
court  "to  submit  all  Issues  made  by  the 
pleadings."  This  mandate  Is,  however,  quali- 
fied In  the  clause  immediately  following: 

"But  the  failure  to  submit  any  issue  shall 
not  be  deemed  a  ground  for  reversal  of  the  judg- 
ment upon  appeal  or  writ  of  error,  unless  its 
submission  has  been  requested  in  writing  by 
the  partv  complaining  of  the  judgment." 

This  statute  gives  the  right  to  the  parties 
to  have  all  their  issues  submitted  to  the 
Jury,  but— 

"it  is  only  by  written  request  that  the  party 
puts  on  record  his  dissent  from  .the  action  of 
the  court  and  his  insistence  upon  the  right  to 
have  the  jury,  rather  than  the  judge,  decide 
the  point  at  issue."  Moore  v.  Pierson,  100  Tex. 
113,  94  8.  W.  1132. 

The  request  in  writing  to  submit  the  is- 
sue to  the  jury  Is  not  required  by  the  stat- 
ute to  embody  a  correct  proposition  of  law 
on  the  issue  in  order  to  be  a  request  for  the 
jury  to  pass  on  the  question  rather  than  the 
judge.  The  court  Is  notified  that  on  the 
issue  presented  by  the  pleadings  and  evi- 
dence the  party  desires  a  finding  of  the  Jury, 
and  not  of  the  judge.  It  therefore  becomes 
the  duty  of  the  trial  court,  when  the  request 
Is  made,  to  submit  the  issue  to  the  jury. 
Our  courts  in  some  respects  have  treated 
special  issues  as  being  controlled  by  the 
rules  relative  to  general  instructions.  This 
court  has  said : 

"If,  however,  the  issue  so  presented  were  duly 
pleaded  by  the  party,  and  the  issue  called  at- 
tention to  an  affirmative  defense,  even  though 
defective,  as  we  understand  the  rule,  it  will  be 
sufficient  to  require  the  court  to  submit  a  proper 
issue  thereon.  Roberts  v.  Houston  Motor  Co., 
188  S.  W.  257;  Olds  Motor  Co.  v.  Churchhill, 
175  S.  W.  787."  Texas  Refining  Co.  v.  Alex- 
ander, 202  S.  W.  at  pages  133,  134. 

The  court,  having  failed  to  submit  this  Is- 
sue to  the  jury,  and  also  having  refused  a 
written  request  to  do  so,  has  deprived  the 
appellant  of  his  statutory  right  if  the  evi- 
dence presents  the  issue.  We  regard  the- 
issue  as  drawn  by  appellant  verbally  in- 
accurate, and  as  drawn,  perhaps,  should 
not  have  been  given.  Appellant  asserts  in 
this  court  that  in  framing  the  request  he 
had  in  mind  the  rule  announced  In  Houston 
Oil  Co.  v,  Jotw*  iSvp)  Iflg  S  W.  290,  and 
Powler  v.  Woods,  200  S.  W.  248,  and  in  word- 
ing the  issue  transposed  certain  words. 
There  should  be  no  difficulty  in  drafting  a. 


Digitized  by 


Google 


Tex.) 


BRADT  v.  McCUIBTION 


817 


correct  issue,  and  doubtless  the  trial  court 
can  do  so. 

[2]  Another  objection  to  the  Issue  by  ap- 
pellant Is  that  section  12  was  a  school  sec- 
tion and  as  there  were  only  24.5  acres  In- 
closed and  claimed  the  statutory  period.  It 
would  not,  under  the  laws. of  Texas,  give  ti- 
tle by  limitation.  This  objection  would  not 
apply  to  sections  13  and  S3,  which  were  not 
school  sections.  If  the  jury  should  find  for 
appellant,  and  those  under  whom  he  holds  in 
privity  entered  with  the  intent  to  claim  the 
land  as  hla  or  their  own,  and  for  himself 
or  themselves,  for  10  years,  this  would  give 
title  to  the  disputed  strip  unless  the  law 
prohibited  the  divestiture  of  title  out  of 
school  funds  by  limitation.  As  to  such  of 
section  12  so  inclosed  and  claimed  the  court 
could,  as  a  matter  of  law,  declare  It,  the 
24.5  acres,  would  not  be  affected  by  the  en- 
try and  possession.  All  the  jury  were  re- 
quired to  do  was  to  find  the  facts  and  upon 
the  establishment  of  the  facts  the  court 
would  declare  the  law.  We  shall  not  at 
this  time  enter  into  a  discussion  of  the 
question  whether  a  holding  for  10  years  will 
divest  title  out  of  the  school  fund.  Tbe 
writer  hereof  agrees  with  Mr.  Justice  Hen- 
dricks' conclusion  in  Whitaker  v.  McCarty, 
188  S.  W.  502,  In  which,  however,  a  writ  of 
error  has  been  granted  by  the  Supreme 
Court,  and  still  adheres  to  the  conclusion 
reached  in  the  case.  We  presume,  unless 
the  Supreme  Court  shall  announce  a  differ- 
ent view,  ,the  trial  court  will  follow  the  con- 
clusion expressed  In  that  case,  but  -  that 
should  not  affect  the  question  of  limitation 
as  to  sections  13  and  33. 

[3]  We  believe  the  evidence  in  this  case 
presents  the  issue  of  title  in  appellant  to 
the  strips  of  land  sued  for  by  appellee  un- 
der the  statute  of  10  years'  limitation.  One 
C.  O.  Looney  originally  filed  on  section  32 
November  8,  1891,  and  constructed  a  dugout 
In  the  southeast  corner  and  south  of  where 
the  house  Is  now  situated.  These  Improve- 
ments are  shown  to  be  upon  the  disputed 
strips  of  land.  Soon  after  filing  on  the  land 
Looney  sold  it  to  W.  P.  Pierson,  who  went 
into  possession  of  the  land  and  built  a  house, 
put  down  a  well,  erected  a  windmill,  and 
put  up  the  fence  on  the  east  line  of  the  sec- 
tion as  he  claimed  it,  and  also  on  the  south 
line  of  the  section  as  he  claimed  It.  Part 
of  the  land  was  placed  In  cultivation  on  the 
disputed  strips.  The  fences,  house,  wind- 
mill, and  Improvements  have  so  stood,  and 
have  been  used  by  the  various  owners  or 
their  tenants  ever  since — nearly  27  years  up 
to  the  filing  of  the  suit  The  appellant, 
Brady,  is  the  owner  of  section  .32  by  mesne 
conveyances  fn*at  Pierson  and  in  privity 
with  him.  There  is  evidence  which  would 
justify  a  finding,  that  either  Pierson  or  his 
subsequent  vendees  or  tenants,  for  the  own- 
ers, have  been  in  actual,  peaceable,  ana  ad- 
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verse  possession  of  these  lands,  using  and 
cultivating  the  same,  since  their  occupancy. 
The  evidence,  in  our  judgment,  presents  no 
break  in  privity  of  possession  or  claim  of 
right  as  would  authorize  the  trial  court  to 
declare  as  a  matter  of  law  that  the  continui- 
ty thereof  was  broken.  The  mere  fact  that 
upon  a  resurvey  it  may  be  shown  that  the 
actual  survey  of  section  32  would  not  reach 
the  fence  on  the  east  and  south'  sides  or  ei- 
ther of  them  would  not  defeat  the  claim 
made  by  the  various  owners  for  10  consecu- 
tive years.  It  would  seem  the  very  purpose 
of  the  statute  was  to  set  at  rest  disputes  of 
this  nature. 

[4]  This  case  is  complicated,  however,  with 
other  issues  which  require  notice  at  this 
time.  In  188ft  W.  P.  Pierson,  while  occu- 
pying tbe  land,  permitted  the  original  con- 
tract of  purchase  from  tbe  state  to  forfeit 
for  nonpayment  of  Interest  The  land  was 
reclassified  and  again  placed  on  the  market 
for  sale  at  $1  per  acre  instead  of  $2  per 
acre,  under  the  former  classification  and 
sale  under  which  Pierson  had  held.  Under 
the  new  classification  and  valuation  Pierson 
filed  his  application  to  repurchase  with  the 
proper  authorities  October  22,  1897.  Els  ap- 
plication was  accepted  and  the  award  was 
made  to  him  thereon  March  15,  1898.  The 
evidence  would  indicate  that  Pierson  was 
during  the  interim  occupying  the  strips  of 
land  as  he  had  done  previous  and  subse- 
quent thereto  and  until  he  sold  the  land. 
There  are  several  conveyances  from  Pierson 
down  to  S.  V.  Gist,  January  15,  1907,  who 
thereafter  died,  and  his  wife  qualified  as 
community  survivor,  and  as  such  she  convey- 
ed to  J.  T.  Downing  and  Carl  D.  Works  sec- 
tion 32,  and  by  a  number  of  conveyances 
the  title  came  back  to  Downing  August  5, 
1908.  In  the  conveyance  from  Mrs.  Olst  to 
Downing  and  Works  a  vendor's  lien  was 
retained  to  secure  the  payment  of  ten  pur- 
chase-money notes.  On  August  15,  1908, 
Downing  conveyed  to  Beeder,  Graham  & 
Williams  the  three  strips  of  land  In  ques- 
tion, describing  the  same  by  field  notes,  pur- 
porting to  bound  the  west  and  north  of  the 
strips  by  the  east  line  and  the  south  line  of 
section  32  for  the  north  and  west  lines  of 
the  strips  and  tbe  fence  east  and  south  as 
the  east  and  south  line  of  the  strips,  recit- 
ing that  the  strip  was  a  portion  of  sections' 
33,  12,  and  13,  inclosed  within  the  fence  In- 
closing section  32,  and  using  the  language: 

"Each  of  the  above  tracts  of  land  being  in- 
closed by  tile  same  fence  and  with  all  of  section 
32,  block  2,  A.  B.  &  M" 

After  the  conveyance  by  Mrs.  Gist  it  ap- 
pears she  married  a  man  by  the  name  of 
Templeton,  and  from  a  copy  of  the  judgment 
in  this  record,  dated  February  28,  1910,  It 
appears  she  sued  Downing,  Works,  and 
Reader,  Graham  &  Williams,  to  rescind  the 
conveyance    theretofore    made    by    her    to 
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Downing  and  Works,  making  Reeder,  Gra- 
ham ft  Williams  parties  defendants.  The 
grounds  for  rescission  would  appear  to  be 
the  nonpayment  of  the  vendor's  lien  notes  to 
secure  which  a  vendor's  Hen  bad  been  re- 
tained In  the  deed  from  Mrs.  Gist  to  Down- 
ing and  Works.  She  secured  Judgment  can- 
celing the  conveyance  of  section  32  to  said 
parties  and  recovered  the  section  from  all 
parties  to  that  suit.  Some  time  after  the 
rendition  of  this  Judgment  appellee  obtained 
quitclaim  deeds  from  Reeder,  Graham  ft 
Williams.  The  evidence  would  warrant  the 
finding  that  Mrs.  Gist  again  entered  into 
possession  of  this  land,  and  continued  to  use 
the  same  until  she  sold  it  to  appellant,  and 
he  until  the  suit  was  filed.  From  the  time 
of  the  new  application  to  purchase  from  the 
state  made  by  Pierson  until  the  time  Down- 
ing purported  to  convey  to  Reeder,  Graham 
ft  Williams,  August  15,  1908,  more  than  10 
years  elapsed.  The  evidence  as  to  posses- 
sion and  use  of  the  land  by  the  respective 
owners  by  themselves,  and  by  tenants,  dur- 
ing that  period  under  a  claim  of  title,  is  suffi- 
cient to  submit  the  question  of  title  under 
the  10-year  statute  of  limitations  for  that 
period.  If  the  title  was  perfected  by  such 
time  when  Mrs.  Gist  was  reinvested  by  the 
judgment,  she  recovered  all  the  Interest  ei- 
ther Downing,  Reeder,  Graham  ft  Williams, 
or  other  parties  to  the  suit  had  In  the  land. 
It  is  apparent,  we  think,  that  the  right 
which  Reeder,  Graham  &  Williams  secured  by 
Downing  s  deed  was  that  which  he  and  others 
had  to  the  land,  and  that  they  took  it  in 
privity  with  such  previous  owners.  The 
record  does  not  show  any  right  claimed  by 
Reeder,  Graham  ft  Williams  through  the 
owners  of  sections  12,  13,  and  33,  or  that 
they  were  claiming  any  privity  with  such 
owners.  The  record  does  not  present  an  ad- 
verse holding  to  the  owners  of  section  32  by 
Reeder,  Graham  ft  Williams,  but  does  pre- 
sent a  holding  in  privity  with  such  owners, 
and  all  the  right  they  ever  acquired  by  vir- 
tue of  the  conveyance  to  them  by  Downing 
was  such  Interest  as  Downing  and  his  prede- 
cessors in  title  had  to  the  strip  of  land,  and 
when  that  right  or  title  was  rescinded  they 
had  nothing,  and  it  was  divested  out  of  them 
and  vested  in  Mrs.  Gist,  and  therefore  there 
was  never  an  adverse  holding  to  her  in  the 
meaning  of  the  statute.  The  appellant  holds 
not  only  a  deed  from  Mrs.  Gist  to  section 
32,  but  also  a  deed  by  metes  and  bounds  to 
the  strip  of  land  in  .controversy,  and  if  It 
was  acquired  by  limitation,  he  has  a  deed 
to  it  In  so  far  as  this  record  shows,  Reeder, 
Graham  ft  Williams  were  holding  In  privity 
with  the  owners  of  section  32  and  adverse 
to  the  owners  of  sections  12,  13,  and  33.  It 
does  not  occur  to  us  as  being  necessary  to 
go  into  nice  distinctions  as  to  what  passed 
by  the  conveyance  of  section  32.  The  con- 
veyances appear  generally   to  have   been 


made  with  reference  to  the  lines  fixed  by  the 
fences.  The  appellant  was  In  possession 
thereof  when  suit  was  brought,  and  If  the 
title  had  vested  In  the  owners  under  whom 
he  Is  In  privity,  appellee  had  no'  title,  and 
could  not  recover.  We  believe  the  trial 
court  should  have  submitted  the  issue  of 
limitation  under  the  statute  of  10  years  for 
the  finding  of  the  Jury. 

Substantially  the  same  objections  are  made 
to  assignments  presenting  the  issues  of 
boundary  as  to  those  presenting  limitation. 
We  will  not  further  discuss  the  objections 
at  this  time. 

[I,  I]  The  trial  court  submitted  issue  No. 
1,  which  is  substantially  all  the  issue  on  the 
question  of  boundary  submitted  by  him. 
The  other  Issues  on  that  point  were  prac- 
tically on  admitted  facts.  That  issue  Is  as 
follows : 

"At  the  time  block  2,  A.  B.  ft  M.,  was  sur- 
veyed and  constructed,  was  there  upon  the 
ground  and  within  the  block  and  at  the  place 
afterwards  referred  to  as  Wolf  Den  corner  a 
monument  about  12  feet  at  the  base,  about  8 
feet  high,  as  is  called  for  in  the  field  notes  of 
some  of  the  surveys  in  the  block?" 

This  issue  was  answered  in  the  affirma- 
tive. The  evidence  is  sufficient  to  support 
the  findings  of  the  jury.  By  running  course 
and  distance  from  the  corner  so  establish- 
ed In  block  2,  A.  B.  ft  M.,  the  evidence  would 
authorize  a  finding  by  the  trial  court  that 
the  strips  of  land  belonged  to  sections  12, 
13  and  33,  as  contended  by  appellee. 

The  contention  of  appellant,  however,  Is 
that,  while  the  field  notes  of  sections  162, 
163,  and  196  called  for  the  corner  submit- 
ted, it  in  fact  is  the  corner  of  section  12, 
block  1,  B.  S.  ft  F.,  made  on  the  same  day 
by  the  same  surveyor,  and  It  is  not  the  only 
corner  or  line  called  for  which  should  be 
taken  Into  consideration  in  fixing  the  loca- 
tion of  the  sections  in  block  2,  A.  B.  ft  M. ; 
that  the  northwest  corner  of  section  20, 
block  B-4,  H.  ft  G.  N.  R.  R.  0/>.,  was  located 
on  the  ground  which  calls  for  a  mound  12 
feet  at  the  base  and  8  feet  high,  and  the 
northwest  corner  of  section  16  in  block  6,  I. 
ft  Q.  N.  R.  R.  Co.,  called  for  same  kind  of 
corner.  It  was  agreed  upon  the  trial  that 
block  1,  B.  S.  ft  F.,  north  of  the  main  part 
of  block  2,  A.  B.  ft  M.,  in  which  the  corner 
referred  to  in  the  issue  submitted  is  situ- 
ated, contained  48  surveys,  the  field  notes  of 
which  bear  date  July  20,  1876,  and  are  sign- 
ed by  Hedrik ;  that  In  block  2,  A.  B.  ft  M., 
of  which  the  sections  in  controversy  form  a 
part,  there  are  232  surveys  made  on  the 
same  day,  by  the  same  surveyor.  Block  6, 
I.  ft  G.  N.  R.  R.  Co.,  contained  208  surveys, 
the  field  notes  are  dated  J0^  28,  1875,  and 
block  8,  for  the  same  company,  contains  30 
surveys,  and  the  field  notes  are  dated  June 
29,  1875.  Both  blocks,  6  and  8,  I.  ft  G.  N., 
lay  south  of  block  2,  A.  B.  ft  M.    Block  B-4, 
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H.  ft  G.  N.  B.  B.  Co.,  contained  some  60 
surveys,  and  the  field  notes  are  dated  June 
30,  1875.  Tots  block  lay  east  of  block  2,  A. 
B.  ft  M.  Block  9,  B.  S.  &  F.  Is  west  of  block 
2  and  has  some  200  surreys.  The  field  notes 
are  dated  January  1,  187ft  All  the  field 
notes  of  the  surreys  are  signed  by  the 
same  surveyor,  H.  C.  Hedrlck.  The  field 
notes  for  block  2,  A.  B.  ft  M.,  call  to  begin 
at  No.  1  and  run  south,  calling  for  the  west 
line  and  corners  of  certain  sections  in  block 
B-4,  lying  east.  The  .northwest  corner  of 
section  20  in  that  block  is  not  called  for  In 
terms,  but  the  evidence  tends  to  show  that 
this  corner  has  been  Identified  on  the  ground 
and  can  be  located.  The  evidence  is  not  so 
clear  that  any  of  the  lines  south  of  block  2, 
A.  B.  &  M.,  have  been  located  or  fixed  by 
markings  found  on  the  ground.  Apparently 
it  was  the  view  of  the  trial  court  that,  as 
the  corner  submitted  to  the  jury  was  called 
for  by  three  surveys  in  the  field  notes  of 
block  2,  A.  B.  ft  M.,  the  block  should  be  sur- 
veyed from  that  point  by  course  and  dis- 
tance which  would  be  superior  to  the  calls 
for  the  lines  of  adjoining  surveys.  This, 
perhaps,  would  be  true  if  the  lines  of  ad- 
joining surveys  are  -open  and  unmarked  and 
were  called  for  by  conjecture.  There  is  evi- 
dence that  the  west  line  of  B-4  east  of  block 
2  Is  a  marked  line  and  fixed  by  a  monument 
at  the  northwest  corner  of  section  20  thereof. 
This  corner  appears  to  have  been  identified 
on  the  ground.  The  calls  for  that  line  were 
not  therefore  for  an  open,  unmarked  line  on 
the  prairie,  but  for  a  marked  line,  which 
the  surveyor  had  placed  in  Just  a  few  days 
before  he  made  the  survey  for  block  2.  We 
do  not  believe  this  call  for  the  line  should  be 
disregarded  merely  because  the  northwest 
corner  of  section-  20  thereon  was  not  called 
for  specifically.  In  fact,  the  corner  selected 
by  the  court  was  a  common  corner  to  two 
blocks,  and  in  a  sense  an  outside  call  from 
block  2.  It  was  not  peculiar  to  block  2.  Its 
dignity  did  not  exceed  calls  for  other  lines 
or  corners  in  other  blocks  made  common  to 
both  blocks.  Hence  we  'do  not  think  that 
calls  for  adjoining  surveys  should  be  reject- 
ed because  the  distance  gave  out  from  this 
selected  corner  by  the  court  before  reaching 
the  adjoining  survey  called  for,  but  such 
call  should  have  its  proper  weight  and  ac- 
cording to  the  evidence  made  at  the  time 
and  found  on  the  ground.  We  do  not  think, 
this  is  in  conflict  with  Taft  v.  Ward,  58 
Tex.  Civ.  App.  259,  124  S.  W.  437,  but  in 
accord  therewith.  It  is  not  established  as 
an  invariable  rule  in  this  state  that  course 
and  distance  will  prevail  over  a  call  for 
unmarked  lines.  Maddox  v.  Fenner,  79  Tex. 
279,  15  S.  W.  237;  Wyatt  v.  Foster,  79  Tex. 
413,  15  S.  W.  679. 

'Those  calls  should  control,  even   though  of 
the  lowest  rank,  which,  under  all  the  facts  and 


circumstances  in  evidence,  most  clearly  indicate 
the  intention  of  the  grant,  or  which  point  out 
with  the  greatest  probability  the  footsteps  of 
me  surveyor.  Stafford  v.  King,  30  Tex.  257, 
94  Am.  Dec.  804;  Duly  v.  Blum,  70  Tex.  710, 
6  S.  W.  285;  Huff  v.  Crawford,  89  Tex.  223, 
34  S.  W.  610.  The  reason  why  a  call  for  an 
unmarked  prairie  line  will  usually  not  control 
a  call  for  distance  is  that,  being  unmarked,  the 
surveyor  probably  did  not  know  where  such  line 
was,  but  supposed  it  to  be  at  the  place  indicated 
by  his  call  for  distance,  and  that  he  actually 
ran  his  line  the  distance  called  for  in  his  field 
notes,  and  called  for  the  unmarked  line  of  the 
old  survey  upon  the  mistaken  belief  that  he  had 
reached  it.  On  the  other  hand,  a  call  for  an 
unmarked  prairie  line  has  sometimes  been  al- 
lowed to  control  the  call  for  distance,  for  the 
reason  that,  although  the  line  was  invisible,  yet, 
its  location  being  easily  ascertained  by  run- 
ning it  out  from  its  other  known  lines  or  cor- 
ners, or  from  its  connecting  lines  in  the  vicin- 
ity, it  is  reasonable  to  suppose  that  the  sur- 
veyor ascertained  its  true  location  by  running 
it  from  such  connection,  and  therefore  did  not 
make  any  mistake  as  to  its  location,  but  more 
probably  made  a  mistake  in  measuring  the  dis- 
tance to  such  line."  State  v.  Sulflow,  60  Tex. 
Civ.  App.  615,  128  S.  W.  652. 

See  Austin  r.  Espuela  Land  ft  Cattle  Co., 
107  S.  W.  1138. 

It  would  appear  from  the  field  notes  of 
block  2,  A  B.  &  M.,  it  was  the  purpose  of 
the  surveyor  thereof  to  occupy  all  the  space 
between  the  lines  on  the  east,  south,  and 
north,  as  he  made  all  the  surveys  at  or 
about  the  same  time,  and  if  the  lines  on  the 
east  and  south  can  be  established,  It  would 
seem  that  block  2,  should  be  so  extended.' 
At  any  rate,  one  corner  should  not  control 
the  entire  location,  when  there  are  other 
calls  which  may  be  found  or  established  and 
should  have  consideration  In  establishing  the 
location  and  boundary  of  the  sections  con- 
stituting the  block. 

The  case  will  be  reversed  and  remanded. 


HENRIETTA  OIL  ft  GAS  CO.  v.  W.  B.  WOR- 
SHAM  ft  CO.     (No.  1507.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

March  26,  1919.     Rehearing  Denied 

April  16,  1919.) 

1.  Guaranty  «=»10O— Guarantor's  Rights— 

RKUtBUSSEMENT. 

Where  a  bank  guaranteed  certain  subscrip- 
tions for  a  bonus  to  a  factory,  and  another 
guaranteed  other  subscriptions  for  the  same  pur- 
pose, the  bank,  in  seeking  Reimbursement  for  the 
amount  paid  by  it  under  its  guaranty  was  not 
chargeable  with  an  amount  paid  to  it  by  one  of 
the  other  subscribers,  the  bank  being  merely  his 
agent  to  receive  his  money  and  pay  it  over. 

2.  Estoppel  «=»95— Subscription  Contract 
—Payment. 

Where  a  "Boosters'  Club"  procured  a  bank 
to  guarantee  subscriptions  for  a  bonus  to  a  fae- 
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tory  without  Informing  the  bank  that  one  sub- 
scription was  payable  in  gas,  a  surplus  collected 
by  the  bank  over  the  bonus  to  be  paid  to  the 
club,  its  members  were  estopped  to  claim  that 
payment  in  gas  was  not  valid  as  to  them. 

3.  Guaranty-  <j=>100— Guarantor's  Right  as 

TO  PRINCIPAL— REIMBURSEMENT. 

Where  a  bank  guaranteeing  subscriptions 
tor  a  bonus  to  factory  was  constituted  a  trustee 
to  collect  and  pay  a  sum  to  satisfy  a  mortgage 
on  the  factory  site,  the  amount  so  paid  by  the 
guarantor  could  be  recovered  in  a  suit  by  it 
against  a  subscriber  for  his  subscription. 

4.  Guaranty  fl=»100— Payment  of  Subscrip- 
tion to  Bonus— Rights  or  Guarantor. 

Where  a  bank  guaranteed  subscriptions  to 
a  bonus  which  the  bank  paid  when  due,  a  sub- 
scriber who  failed  to  inform  the  bank  .that  his 
subscription  was  payable  in  gas,  was  estopped, 
in  a  suit  by  the  guarantor  to  recover  his  sub- 
scription, from  claiming  payment  so  made;  the 
subscriber  being  chargeable  with  notice  that  the 
guarantor  was  bound  to  pay  over  the  bonus. 

5.  Guaranty  «=»100  —  Subscriptions— Pay- 
ment by  Guarantor— Notice  to  Principal. 

Where  a  bank  guaranteed  subscriptions  to 
a  bonus  under  an  agreement  whereby  the  sub- 
scribers were  to  pay  their  money  to  the  bank  as 
their  subscriptions  fell  due,  no  duty  rested  upon 
the  bank  to  notify-  the  subscribers  that  it  had 
paid  over  the  installments  of  the  bonus  when 
due. 

Appeal  from  District  Court,  Clay  County; 
Wm.  M.  Bonner,  Judge. 

Action  by  W.  B.  Worsham  8c  Co.  again9t 
Henrietta  Oil  8c  Gas  Company  and  another. 
Judgment  for  plaintiffs,  and  the  named  de- 
fendant appeals.  Reformed  and  rendered  in 
part,  and  affirmed  in  part 

Taylor,  Allen  8c  Taylor,  of  Henrietta,  for 
appellants. 
P.  M.  Stlne,  of  Henrietta,  for  appellees. 

HALL,  J.  This  salt  was  brought  by  W.  B. 
Worsham  8c  Co.,  bankers,  against  the  appel- 
lant, hereinafter  styled  Gas  Company,  and  S. 
J.  Slade.  to  recover  upon  a  subscription  con- 
tract the  sum  of  $1,750.  Appellees  alleged  in 
substance  that  appellants  had  subscribed  that 
amount  as  their  part  of  a  bonus  payable  to 
H.  H.  Howard,  for  the  erection  and  opera- 
tion of  a  glass  plant  in  the  town  of  Henrietta; 
that  appellees  guaranteed  in  writing  the 
amount  of  said  subscription  at  the  request  of 
appellants ;  and  that  the  said  Slade  agreed  to 
Indemnify  appellees  against  loss  upon  Its 
said  guaranty;  that  appellees  took  over  the 
subscription  contract  signed  by  a  number 
of  other  subscribers  as  collateral,  to  se- 
cure them  against  any  payment  they  might 
have  to  make  by  reason  of  their  guaranty 
of  this  and  other  amounts  subscribed  to 
the  said  Howard,  in  making  up  a  total 
bonus   of-  $12,000;    that   upon   the  failure 


of  appellants  to  pay  said  subscription  ap- 
pellees, as  guarantors,  paid  the  same.  Ap- 
pellees sue  for  themselves  and  for  the  use  and 
benefit  of  the- Henrietta  Boosters'  Club,  an  or- 
ganization which  took  charge  of  and  was  ac- 
tive In  securing  the  subscriptions.  Appellant 
Slade  pleaded  the  statute  of  frauds,  and  the 
Gas  Company  alleged  that  at  the  time  it  sub- 
scribed the  $1,750  it  was  agreed  by  and  be- 
tween the  Gas  Company  and  the  said  Howard 
that  its  subscription  was  to  be  paid  in  gas  to 
be  furnished  by  appellant  Gas  Company,  to 
Howard,  in  operating  the  glass  plant,  and 
that  it  had  so  paid  said  subscription  to  How- 
ard ;  that  appellees  knew  that  appellant  was 
paying  It  in  gas ;  that  they  did  not  notify  the 
appellant  that  they  had  paid  such  subscrip- 
tion as  guarantors,  bat  stood  by  and  permit- 
ted said  subscription  to  be  paid  by  the  ap- 
pellant In  gas,  and  soon  after  said  subscrip- 
tion had  been  so  paid  in  full  the  said  How- 
ard became  insolvent,  and  that  appellees  are 
estopped  from  recovering  from  appellant  be- 
cause of  their  silence  in  not  informing  appel- 
lant that  they  had  made  such  payment.  In 
a  trial  before  the  court  without  a  Jury  Judg- 
ment was  rendered  in  favor  of  Slade  and 
against  the  Gas  Company  for  $896.71.  Upon 
request  of  the  parties  the  court  filed  the  fol- 
lowing findings  of  fact  and  conclusions  of 
law: 

1.  The  court  finds  as  a  fact  that  on  or  about 
the  18th  day  of  December,  1915,  the  contract  in- 
troduced in  evidence  was  executed  between  the 
Henrietta  Boosters'  Club  as  first  party  and 
Harry  H  Howard  as  second  party ;  that  by  the 
terms  of  said  contract  the  Boosters'  Club  and 
its  associates  undertook  to  pay  to  Harry  H. 
Howard  the  sum  of  $12,000  and  to  furnish  a 
building  site  as  a  bonus  for  the  building  of  a 
glass  factory  in  the  town  of  Henrietta ;  that  the 
said  $12,000  was  to  be  paid  as  provided  in  the 
contract  in  three  equal  installments  of  $4,000 
each.  The  first  to  be  paid  when  the  plant 
should  arrive  in  the  railroad  yards  at  Henrietta, 
the  second  when  the  plant  was  under  roof,  and 
the  third  when  the  plant  was  completed  and  in 
operation. 

2.  For  the  purpose  of  raising  the  funds  for 
the  payment  of  said  bonus  and  the  purchase 
price  of  said  building  site  the  Henrietta  Boos- 
ters' Club,  first  party,  procured  numerous  par- 
ties, who  agreed  to  pay  various  sums  set  op- 
posite their  -names  in  the  several  subscription 
lists  introduced  in  evidence,  said  subscription 
lists  referring  to  the  contract  above  referred  to 
between  the  Henrietta  Boosters'  Club  and  Har- 
ry H.  Howard,  and  which  provided  that  the 
payment  should  be  made  in  cash;  that  on  the 
subscription  list  appeared  the  subscription  of 
the  defendant  Henrietta  Oil  &  Gas  Company, 
in  the  sum  of  $1,750;  that  several  of  the  sub- 
scriptions on  such  list  as  placed  there  by  the 
subscribers  were  qualified  in  this  way,  at  least 
one  bearing  the  indorsement  of  the  subscriber, 
"to  be  paid  upon  the  final  completion  of  the 
plant,"  and  otherwise  qualified  by  the  subscriber 
"to  be  paid  in  board";  that  there  was  nothing 
on  the  subscription  list  or  in  the  contract  with 
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reference  to  the  subscription  of  the  defendant 
Henrietta  Oil  &  Gas  Company  to  indicate  or 
suggest  that  the  same  was  not  to  be  paid  in 
cash,  but  it  appeared  by  the  subscription  list 
by  a  dollar  mark  placed  opposite  the  subscrip- 
tion and  from  the  wording  of  the  contract,  to 
which  'reference  was  made,  that  the  subscrip- 
tion of  the  defendant  Henrietta  Oil  &  Gas  Com- 
pany was  to  be  paid  in  cash. 

3.  As  a  matter  of  fact  it  was  the  intention  of 
the  Henrietta  Oil  ft  Oas  Company,  defendant, 
to  subscribe  the  sum  of  (1,750  and  to  pay  the 
same,  not  in  money,  but  in  gas,  and  this  was  un- 
derstood by  the  several  officers  of  the  Henrietta 
Boosters'  Club,  and  was  discussed  generally  by 
those  present  at  the  time  the  subscription  was 
made  by  the  Henrietta  Oil  ft  Gas  Company,  but 
was  not  stated  in  the  subscription  contract  in 
any  way. 

4.  Previous  to  this  time,  and  during  the  year 
1915,  the  Henrietta  Boosters'  Club  had  under- 
taken to  contract  with  some  other  party  to  lo- 
cate a  glass  plant  in  the  city  of  Henrietta,  and 
had  endeavored  to  raise  some  similar  amount  to 
pay  them  as  a  bonus  for  so  locating  said  plant ; 
that  the  defendant  Henrietta  Oil  ft  Gas  Com- 
pany had  subscribed  to  that  undertaking  also, 
and  its  subscription  to  that  contract  appeared 
on  the  face  of  it  to  be  qualified  "to  be  paid  in 
gas."  And  at  the  time  that  Harry  H.  Howard 
first  entered  into  negotiations  with  the  Henriet- 
ta Boosters'  Club,  to  secure  a  bonus  for  lo- 
cating his  jilant  at  Henrietta,  this  former  con- 
tract was  shown  to  him,  and  from  which  he  saw 
that  the  subscription  of  the  Henrietta  Oil  * 
Gas  Company  was  to  be  paid  in  gas,  and  from 
discussion  which  the  said  Harry  H.  Howard  had 
with  A.  C.  Parks,  secretary  of  the  Henrietta 
Boosters'  Club  at  said  time,  the  court  finds  that 
said  Harry  H.  Howard  was  aware  of  the  fact 
that  the  subscription  of  the  Henrietta  Oil  *  Gas 
Company  to  be  made  was  so  to  be  made  in  gaa, 
or  at  least  the  said  Harry  H.  Howard  was  in 
possession  of  facts  and  notice  sufficient  to  put 
him  upon  inquiry  as  to  those  facts,  and  there- 
fore I  conclude  as  a  fact  that  the  said  Harry 
H.  Howard  had  notice  of  the  fact  that  the 
subscription  of  the  defendant  Henrietta  Oil  ft 
Gas  Company  was  to  be  made  in  gas. 

5.  I  find  that  after  the  subscription  was  se- 
cured in  some  sum  in  an  amount  of  $12,000  the 
said  Harry  H.  Howard,  being  absent  from  Hen- 
rietta, was  advised  that  the  sum  had  been  se- 
cured, and  was  notified  to  proceed  to  ship  bis 
plant  to  Henrietta,  Tex.,  to  be  located  according 
to  the  terms  of  the  contract  entered  into  between 
him  and  the  said  Henrietta  Boosters'  Club,  and 
that  thereupon  he  advised  said  Boosters'  Club 
that  he  would  require  said  subscriptions  to  be 
indorsed  and  guaranteed  by  one  or  both  of  the 
banks  then  doing  business  in  Henrietta,  to  wit, 
the  plaintiff  bank,  W.  B.  Worsham  ft  Co.,  and 
the  Merchants'  ft  Planters'  Bank  of  Henrietta ; 
that  thereupon  the  said  Henrietta  Boosters' 
Club  and  the'  defendant  S.  J.  Slade  and  others 
began  negotiations  in  substance  to  induce  said 
bank  to  guarantee  to  said  Harry  H.  Howard 
that  the  said  amount  of  $12,000  would  be  paid 
him  in  cash  by  said  banks,  and  that  the  said 
banks  would  then  look  to  the  subscribers  for 
reimbursement. 

6.  I  find  that  said  Merchants'  ft  Planters' 
Bank  of  Henrietta,  after  looking  over  the  sub- 
scription list,  agreed  and  undertook  to  guaran- 


tee to  Harry  H  Howard  a  certain  amount  of 
$12,000,  to  wit,  the  sum  of  $3,815,  and  did  so 
by  executing  a  written  guaranty  to  said  Harry 
H.  Howard,  and  agreed  with  the  Henrietta 
Boosters'  Club,  S.J.  Slade,  and  others  that  they 
would  look  to  certain  subscribers,  whose  names 
appeared  on  the  subscription  lists,  and  who 
for  the  most  part  were  customers  at  its  bank, 
for  the  payment  of  the  amount  subscribed  by 
these  several  parties,  and  in  this  way  reimburse 
and  indemnify  itself  for  the  amount  so  guaran- 
teed to  be  paid  by  it  to  said  Harry  H.  Howard, 
and  by  notation  made  on  said  subscription  list 
in  pencil,  viz.  "M.  ft  P."  (indicating  Merchants' 
ft  Planters'  Bank),  and  placed  opposite  the 
names  of  certain  subscribers,  for  the  most  part 
customers  of  said  bank.  The  Merchants'  ft 
Planters'  Bank  selected  certain  parties  who 
were  to  pay  their  subscriptions  into  its  said 
bank,  and  among  this  number  did  not  select 
the  defendant  Henrietta  Oil  ft  Gas  Company 
as  one  of  the  subscribers  who  were  to  pay  into 
said  bank,  as  said  Henrietta  Oil  &  Gas  Company 
was  at  that  time  a  customer  and  depositor  of 
the  plaintiff,  W.  B.  Worsham  ft  Co. 

7.  I  find  that  negotiations  were  had  between 
the  officers  of  the  Henrietta  Boosters'  Club,  S. 
J.  Slade,  and  others,  with  the  cashier  and  man- 
ager of  W.  B.  Worsham  ft  Co.,  plaintiff,  in 
an  effort  to  induce  said  bank  to  also  guar- 
antee the  remaining  portion  of  said  $12,000  to 
said  Harry  H.  Howard,  and  to  accept  as  col- 
lateral and  indemnity  the  obligations  of  the 
remaining  subscribers  to  the  subscription  con- 
tracts, but  that  said  officers  of  the  plaintiff  de- 
clined to  do  so,  and  referred  the  parties  to  Mr. 
Carl  M.  Worsham,  the  president  and  the  prin- 
cipal owner  of  said  banking  concern,  and  who 
was  not  in  daily  attendance  at  the  bank,  but 
who  was  engaged  a  large  part  of  his  time  in 
looking  after  his  ranching  and  other  interests, 
and  that  thereafter  Mr.  L.  W.  Parrish,  one  of 
the  officers  of  the  Henrietta  Boosters'  Club,  and 
the  defendant  Slade  started  out  from  the  town 
of  Henrietta  to  locate  Mr.  Worsham  to  nego- 
tiate with  him  personally  concerning  the  mat- 
ter ;  that  they  located  Mr.  Worsham  at  his  ga-  - 
rage  near  his  home  in  the  city  of  Henrietta,  and 
there  discussed  the  matter  with  him.  Mr.  Wor- 
sham at  first  declined  to  accept  the  proposition 
made  him,  and  considerable  discussion  ensued 
between  those  three  parties  about  the  matter. 

8.  I  find  that  8.  J.  Slade  stated  to  Mr.  Wor- 
sham that  in  his  judgment  subscribers  remain- 
ing on  said  lists  which  had  not  been  checked  off 
by  the  Merchants'  ft  Planters'  Bank  were  in 
bis  judgment  good  for  the  amount  subscribed  by 
them,  and  that  those  amounts  would  be  paid  ac- 
cording to  the  contract,  and  that,  if  Mr.  Wor- 
sham would  sign  the  guaranty  to  Harry  H. 
Howard,  that  would  insure  that  plant  being  lo- 
cated in  Henrietta,  and  would  be  advantageous 
to  the  community  at  large,  and  that  Worsham 
ft  Co.,  bankers,  would  not  lose  anything  on  the 
subscription  because  said  subscribers  would  pay 
the  amounts  appearing  on  the  subscription  con- 
tract into  Worsham  ft  Co.  bank,  and  that  in 
fact  more  would  be  paid  into  said  Worsham  ft 
Co.  bank  than  would  be  necessary  to  reimburse 
said  bank  for  the  amount  to  be  guaranteed  by 
it  to  said  Harry  H.  Howard,  and  that  this  sur- 
plus would  be  paid  as  provided  in  the  contraat: 
First,  $250  to  the  Worsham  heirs,  of  which  Carl 
M.  Worsham  was  one,  in  consideration  of  a  re- 
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lease  to  be  executed  by  said  heirs  to  cover  the 
lot  on  which  the  plant  was  to  be  located,  and  on 
which  the  Woraham  heirs  held  a  mortgage,  in 
connection  with  other  property,  executed  by 
W.  6.  Eustis;  and,  second,  that  the  surplus 
there  remaining  was  to  be  paid  to  the  Henriet- 
ta Boosters'  Club,  as  provided  in  said  contract. 

(A)  I  farther  find  that  the  defendant  Slade 
stated  to  Carl  M.  Worsham  at  said  time  and 
place  that  he  (Slade)  was  a  man  of  considerable 
means,  and  that  he  personally  would  see  that 
said  W.  B.  Worsham  ft  Co.,  bankers,  would  not 
lose  anything  in  the  transaction,  and  that  if  for 
any  reason  any  of  the  subscribers  remaining 
unchecked  on  said  subscription  list  should  fail 
to  pay  into  the  Worsham  bank  the  amount  of 
their  subscription,  and  that  the  amounts  actual- 
ly paid  in  were  insufficient  to  repay  the  said 
W.  B.  Worsham  ft  Co.  for  amounts  to  be  paid 
out  by  them  on  its  proposed  guaranty  to  Harry 
H.  Howard,  then  he,  the  said  S.  J.  Slade,  would 
personally  pay  any  such  deficiency  to  said  W.  B. 
Worsham  ft  Co.,  bankers. 

(B)  T  find  that  L.  W.  Parrish  also  stated  to 
Carl  M.  Worsham  at  said  time  and  place,  and 
had  previously  so  stated  to  the  Merchants'  & 
Planters'  Bank,  that  most  all  of  the  bar  of 
Henrietta  had  agreed  to  furnish  their  services 
free  of  charge  to  the  banks  to  enforce  the  col- 
lection of  the  subscriptions,  which  should  not 
be  paid  as  provided  for  in  the  contract,  and  that 
upon  these  assurances  given  to  Mr.  Worsham, 
he  then  and  there  agreed  and  forthwith  did  ex- 
ecute a  written  guaranty,  which  was  in  evidence, 
and  which  was  delivered  later  to  Harry  H.  How- 
ard, and  which  was  in  the  sum  of  $8,185,  and 
that  contemporaneous  therewith  the  subscrip- 
tion lists  were  turned  over  and  delivered  to  the 
plaintiff  to  be  held  by  said  W.  B.  Worsham  ft 
Co.,  bankers. 

9.  I  find  that  in  said  conversation  between  L. 
W.  Parrish,  an  officer  of  and  acting  for  the  Hen- 
rietta Boosters'  Club,  together  with  S.  J.  Slade, 
who  was  then  and  for  a  long  time  had  been  the 
president  of  the  defendant  Henrietta  Oil  ft  Gas 
Company,  and  who  made  the  subscription  of  $1,- 
760  for  said  company  with  Carl  M.  Worsham, 
nothing  was  said  directly  or  indirectly  to  indi- 
cate or  suggest  to  the  said  Carl  M.  Worsham 
that  the  said  subscription  of  the  Henrietta  Oil 
ft  Gas  Company  of  $1,760  was  to  be  paid  in 
gas,  and  nothing  was  said  which  would  put 
said  Carl  M.  Worsham  upon  inquiry  that  the 
same  was  to  be  paid  other  than  was  indicated 
on  the  face  of  said  subscription  contract,  to  wit, 
cash,  and  therefore  that  at  the  time  he  signed 
said  written  guaranty  said  Carl  M.  Worsham, 
acting  for  W.  B.  Worsham  ft  Co.,  bankers,  had 
no  notice  of  any  kind  that  said  Henrietta  Boos- 
ters' Club,  Harry  H.  Howard,  and  the  Henriet- 
ta Oil  ft  Gas  Company  had  agreed  among  them- 
selves that  said  $1,750  subscription  of  the  Hen- 
rietta Oil  ft  Gas  Company  was  to  be  paid  to  the 
proposed  glass  factory  in  gas;  that  is,  to  fur- 
nish gas  to  it  when  it  begun  operations  to  the 
value  of  $1,760. 

10.  I  find  that  Harry  H.  Howard,  upon  receipt 
of  said  written  guaranty  by  said  bank,  and 
upon  receipt  of  information  that  the  same  had 
been  signed  by  said  bank,  proceeded  to  ship 
the  glass  factory  to  Henrietta,  and  thereafter 
in  every  way  complied  with  the  obligations 
which  the  contract  imposed  to  erect  and  oper- 
ate- said  glass  plant. 


11.  I  find  that  upon  delivery  of  said  glass 
plant  at  the  depot  at  Henrietta,  the  plaintiff, 
W.  B.  Worsham  ft  Co.,  bankers,  paid  said  Har- 
ry H.  Howard  about  $2,500,  which  was  paid 
about  the  29th  of  February,  1916,  and  that 
they  thereafter  paid  the  second  installment  about 
the  1st  of  April,  1916,  in  .the  awn  of  $2,500, 
and  that  thereafter,  on  or  about  June  6,  1916, 
they  paid  to  said  Howard  the  remaining  $3,185. 

12.  I  find  that  one  J.  J.  Roberson  had  sub- 
scribed $250  on  the  subscription  contract,  and 
that  he  was  one  of  the  parties  that  the  Mer- 
chants' ft  Planters'  Bank  had  selected  to  pay 
said  amount  into  its  bank;  but  that  for  some 
reason  the  said  J.  J.  Roberson  paid  the  said 
$250  into  the  W.  B.  Worsham  ft  Co.  bank, 
and  that  this  amount  was  also  paid  by  said  W. 
B.  Worsham  ft  Co.  to  said  Howard,  making  an 
aggregate  amount  on  the  third  installment  of 
$3,435. 

13.  I  find  that  when  the  first  installment  came 
due  to  said  Harry  H.  Howard  that  W.  B.  Wor- 
sham ft  Co.  mailed  out  notices  to  the  several 
subscribers  which  it  looked  to  to  pay  the 
amounts  subscribed  by  them  into  its  bank,  no- 
tifying them  of  the  fact  that  the  subscription 
was  due,  and  for  them  to  come  forward  and 
deposit  same  with  its  said  bank,  and  that  such 
notice  was  mailed  by  said  bank  to  the  Henrietta 
Oil  ft  Gas  Company,  but  not  received  by  said 
defendant;  that  said  W.  B.  Worsham  ft  Co. 
nevertheless,  without  waiting  for  said  subscrip- 
tion to  be  paid  into  its  bank,  proceeded  to  pay 
to  Harry  H.  Howard  the  first  installment  due, 
and  thereafter,  when  the  second  installment  be- 
came due,  mailed  out  notices  to  the  several  sub- 
scribers that  the  second  installment  of  their 
subscription  was  due,  but  there  is  no  positive 
evidence  that  the  second  or  third  notices  were 
mailea  to  the  defendant  Henrietta  Oil  ft  Gas 
Company,  but  said  bank  nevertheless  proceeded 
in  the  same  way  on  the  second  and  third  install- 
ments, and  paid  same  to  said  Harry  H.  Howard, 
as  the  same  became  due;  that  is  to  say,  that 
when  said  Harry  H.  Howard  demanded  the 
payment  of  any  installment  Ihe  Henrietta  Boos- 
ters' Club  would  hold  a  meeting  of  its  officials 
and  investigate  the  facts,  and  then  would  de- 
clare that  said  Harry  H.  Howard  was  entitled 
to  the  payment  of  the  several  installments,  and 
would  so  notify  the  banks,  and  the  amounts 
would  thereupon  be  paid. 

14.  I  find  that  the  defendant  Henrietta  Oil 
ft  Gas  Company  connected  its  pipes  with  said 
glass  plant  of  Howard,  and  proceeded  to  fur- 
nish gas  from,  the  time  it  began  operations  in 
Henrietta  and  throughout  the  time  that  said 
plant  was  in  operation  in  the  city  of  Henrietta, 
which  was  up  until  December,  1916,  when  it 
became  insolvent,  and  that  said  company  never 
did  collect  from  Harry  H.  Howard  any  sum 
until  after  said  glass  plant  had  used  gas  in 
excess  of  the  amount  of  $1,750,  said  company 
understanding  all  the  time  that  it  Was  paying  its 
subscription  of  $1,750  to  said  glass  plant  in  gas 
and  was  not  Indebted  to  said  W.  B.  Worsham 
&  Co.,  bankers ;  and  that  said  Henrietta  Oil  & 
Gas  Company,  after  furnishing  said  glass  plant 
with  $1,750  of  gas,  proceeded  to  furnish  addi- 
tional gas  to  the  value  of  several  hundred  dol- 
lars, for  which  it  collected  in  cash  from  said 
glass  plant.  But  this  fact  was  not  known  to 
said  W.  B.'  Worsham  ft  Co.  at  the  time  of  the 
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payment  of  the  three  installments  paid  by  It 
to  Harry  H.  Howard. 

15.  I  find  that  said  Henrietta  Oil  ft  Gas  Com- 
pany furnished  gas  to  said  glass  factory  in  the 
month  of  .May,  $175;  June,  $426.50;  July, 
$513.60;  August,  $83.25 ;  September,  $411.15; 
October,  $580.20;  and  that  the  entire  amount 
collected  for  these  months  amounted  to  $2,339.- 
70,  being  $489.70  over  and  above  the  $1,750 
subscribed  by  defendant,  and  which  said  amount 
was  paid  to  the  defendant  company  by  Harry 
H.  Howard,  by  a  check  drawn  on  plaintiff,  W. 
B.  Woraham  ft  Co.  bank ;  and  when  this  check 
was  paid  some  time  the  last  of  October  or  the 
first  of  November,  by  the  plaintiff  company, 
then  W.  B.  Woraham  ft  Co.  definitely  learned 
for  the  first  time  that  the  agreement  between 
Henrietta  Boosters'  Club,  and  the  Henrietta  Oil 
ft  Qas  Company,  at  the  time  that  defendant 
made  its  subscription  of  $1,750  was  that  the 
same  should  be  paid  to  the  glass  factory  in  gas. 

16.  I  find  that  about  the  10th  day  of  July, 
1916,  and  prior  and  subsequent  thereto,  one 
Eaton,  manager  and  collector  of  the  Henrietta 
Oil  ft  Gas  Company,  had  a  custom  of  collecting 
certain  gas  tickets  through  the  plaintiff  com- 
pany's bank,  that  is,  by  leaving  the  tickets  at 
said  bank  in  order  that  persons  owing  the  same 
might  pay  the  amount  at  said  bank,  and  such 
amounts  would  thereupon  be  credited  by  said 
bank  to  the  defendant  gas  company's  account,  it 
being  a  customer  of  said  plaintiff  bank  at  this 
time ;  and  that  on  or  about  the  10th  day  of  July, 
1916,  said  Eaton  left  with  said  plaintiff  bank 
three  gas  tickets  along  with  others,  evidently 
for  collection,  the  same  being  tickets  for  the 
months  of  May,  June,  and  July,  In  the  amounts 
above  stated,  and  being  made  out  to  the  West- 
ern Flint  Glass  Company  (the  corporate  name  of 
Harry  H.  Howard's  glass  plant);  that  at  the 
time  of  leaving  said  tickets  at  said  bank  said 
Eaton  had  some  conversation  with  one  William 
Culwell,  cashier  of  the  plaintiff  bank,  which  was, 
however,  very  brief,  and  which  in  effect  was  that 
these  tickets  were  not  to  be  collected  by  the 
bank,  and  that  the  bank  need  not  expect  pay- 
ment from  the  glass  company  of  the  same  be- 
cause of  some  understanding,  which  his,  the  de- 
fendant's, company  had  with  said  glass  plant 
with  reference  to  the  defendant's  subscription 
contract;  and  I  find  that  said  William  Cul- 
well thereupon  stated  to  said  Eaton  that  he 
knew  nothing  of  any  understanding,  and  that 
he  would  look  into  the'  matter  to  determine 
whether  said  glass  plant  should  pay  its  gas  bills 
monthly.  I  find  that  these  facts  were  sufficient 
to  put  said  Culwell,  cashier  of  the  plaintiff's 
company,  upon  inquiry  as  to  the  truth  of  the 
facts  surrounding  the  transaction  within  a  rea- 
sonable time,  and  that  by  the  1st  of  August, 
1916,  said  bank  could  and  should  have,  if  the 
same  was  material  to  it,  learned  the  facts  of  the 
transaction,  to  wit,  that  the  subscription  of  the 
Henrietta  Oil  ft  Gas  Company  was  in  fact  in- 
tended to  be  paid  in  gas,  but  that  said  hank  hav- 
ing already  paid  on  June  5,  1916,  the  last  of 
the  three  installments  guaranteed  by  it,  it  did 
not  pursue  said  inquiry,  and  did  nothing  with 
reference  to  the  matter. 

17.  I  find  that  at  the  time  it  paid-  each  of 
said  three  installments  plaintiff  bank  did  so 
without  notifying  the  defendant  Henrietta  Oil  A 
Gas  Company  that  it  was  doing  so,  and  that  it 
would  look  to  said  defendant  company  for  reim- 


bursement, except,  as  above  stated,  that  it  mail- 
ed at  least  one  notice  to  the  defendant  company 
along  with  other  subscribers,  to  notify  it  along 
with  other  subscribers  that  its  subscription  was 
due  and  payable  at  plaintiff's  bank. 

18.  I  further  find  that  of  the  amounts  paid 
into  plaintiff's  bank  nothing  was  ever  credited 
to  the  Woraham  heirs  in  payment  of  its  re- 
lease of  the  mortgage  held  by  them  against  W. 
G.  Eustis  for  the  lot  conveyed  by  Eustis  to  the 
glass  factory,  and  that  said  bank  never  collect- 
ed more  than  $7,228.30  from  the  subscribers, 
and  that  of  this  amount  $250  was  paid  by  said 
J.  J.  Roberson,  whose  subscription  mas  guar- 
anteed by  the  Merchants'  ft  Planters'  Bank. 

Conclusions  of  Law. 

I  conclude  as  a  matter  of  law : 

X.  That  plaintiff,  having  never  credited  any 
amount  to  the  Woraham  heirs  for  their  having 
released  the  mortgage  on  said  lot  conveyed  by 
Eustis  to  the  glass  plant  for  a  site,  and  having 
applied  all  amounts  received  to  the  payment  of 
its  own  debt,  cannot  now  recover  the  $250,  the 
value  placed  on  their  mortgage  interest  in  said 
lot  or  site. 

2.  I  conclude  that  plaintiff,  being  under  no  ob- 
ligation to  pay  Howard  none  of  the  amount 
guaranteed  by  it,  should  have  given  itself  credit 
for  all  amounts  paid  into  its  bank  by  all  sub- 
scribers and  the  subscriber  J.  J.  Roberson,  and 
therefore  should  have  credited  the  Roberson  pay- 
ment of  $250  to  its  own  debt  against  the  sev- 
eral subscribers, .  and  having  failed  to  do  so, 
this  $250  must  now  be  held  to  have  been  paid 
into  said  bank  for  its  own  use,  and  no  recovery 
for  said  amount  had  under  these  facts  for  said 
amount  against  defendant. 

3.  I  conclude  that  the  defendant  Slade  is  not 
personally  liable  to  plaintiff  because  of  his  de- 
fense setting  up.  the  statute  of  frauds  of  this 
state. 

4.  I  conclude  that  the  defendant  Henrietta 
Oil  ft  Gas  Company  is  liable  to  plaintiff  for  the 
remainder  of  the  amount  paid  out  by  it  and 
never  collected  from  other  subscribers,  because 
of  the  fact  that  its  president's  (S.  J.  Slade)  being 
authorized  to  act  for  it  in  the  matter  in  any  way 
he  saw  fit,  and  his  authority  was  not  being  ques- 
tioned in  any  way  at  any  time,  having  subscrib- 
ed the  amount  of  $1,750  in  gas,  failed  to  state 
the  fact  that  it  was  subscribed  in  gas  to  plain- 
tiff at  any  time,  and  plaintiff,  being  unaware  of 
this  fact,  took  the  subscription  contract  from 
said  Slade  in  good  faith,  and  paid  the  amount  for 
which  it  obligated  itself,  although  the  subscrip- 
tion contract  was  a  nonnegotiable  instrument, 
and  equities  between  the  original  parties  could 
ordinarily  be  set  off  as  against  any  subsequent 
holder  of  the  instrument,  yet,  when  the  presi- 
dent of  defendant  company,  Slade,  knew  that 
said  subscription  contract  was  to  be  negotiated 
to  plaintiff  bank,  and  when  he  for  the  defendant 
company  actually  assisted  in  getting  plaintiff  to 
take  the  same  as  collateral,  stood  by,  and  saw 
the  same  negotiated  without  indorsing  defend- 
ant's equities  thereon  in  any  manner  apprising 
Carl  M.  Woraham  that  the  defendant  company 
had  equities  (were  to  pay  same  in  gas  and  not 
in  money),  that  said  defendant  company  is  now 
estopped  from  setting  up  this  defense,  as  the 
same  was  to  be  paid  in  gas  and  not  in  money. 

5.  I  conclude  that  the  plaintiff  cannot 'recover 
any  amount. for  the  use  and  benefit  of  the  Hen- 
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rietta  Boosters'  Club,  because  said  Boosters' 
Club,  having  full  notice  of  all  the  facts  as  to 
defendant  company's  subscription  contract  be- 
ing intended  to  be  paid  in  gas,  could  not  itself 
recover  from  defendant,  and  therefore  plaintiff 
cannot  recover  for  its  use  and  benefit 

[1-3]  The  court. arrived  at  the  amount  of 
the  Judgment  it  seems,  by  subtracting  from 
$8,185,  being  the  total  amount  of  subscrip- 
tions guaranteed  by  the  appellees,  the  sum 
of  $7,288.30,  which,  according  to  the  findings, 
is  the  amount  collected  by  the  appellees.  As 
stated  In  the  eighteenth  subdivision  of  the 
findings,  this  sum  includes  $250  paid  by  Rob- 
erson,  whose  subscription  was  guaranteed  by 
the  Merchants'  &  Planters'  Bank.  We  think 
the  court  is  In  error  in  charging  this  amount 
to  the  appellees,  since  it  was  not  collected 
from  any  of  the  subscribers  whose  subscrip- 
tions they  had  guaranteed.  Not  having  been 
collected  from  a  subscriber  whose  name  ap- 
pears upon  their  lists,  they  were  simply  the 
agents  of  Roberson  to  receive  his  money  and 
pay  it  to  Howard.  They  were  performing  a 
duty  which  under  the  contract  of  all  the 
parties  rested  upon  the  Merchants'  &  Plant- 
ers' Bank  alone.  According  to  the  facts  set 
out  in  the  eighth  subdivision  of  the  findings, 
and  the  statement  made  by  S.  J.  Slade,  the 
president  of  the  Gas  Company,  to  Carl  M. 
Woraham,  at  the  time  the  subscription  lists 
were  delivered  to  Worsham  &  Co.,  Bankers, 
the  latter  were  made  trustees  for  the  collec- 
tion of  the  several  sums  shown  on  the  lists 
and  for  the  purpose  of  paying  off  the  bonus 
to  Howard  to  the  extent  of  Worsham  &  Co's. 
guaranty,  the  surplus,  if  any,  to  be  applied, 
first,  to  the  claim  of  the  Worsham  heirs, 
amounting  to  $250,  in  satisfaction  of  their 
lien  on  the  lot  upon  which  the  glass  factory 
was  constructed,  and  the  remainder  of  any 
such  surplus  to  be  paid  to  the  Henrietta  Boost- 
ers' Club,  as  provided  in  the  contract  Since 
the  court  found  that  the  members  of  the 
Boosters'  Club  understood  at  the  time  S.  J. 
Slade  entered  the  subscription  for  the  Gas 
Company  that  such  subscription  should  be 
paid  in  gas,  we  think  the  trial  judge  is  cor- 
rect in  his  conclusion  that  nothing  can  be 
recovered  in  behalf  of  the  Boosters'  Club. 
The  payment  by  the  Gas  Company  in  gas  is 
in  accordance  with  the  understanding,  and 
the  members  of  the  Boosters'  Club  are  es- 
topped as  such  payment  in  gas  is  a  valid 
payment  of  the  subscription  as  to  them.  The 
effect  of  the  eighth  finding,  being  that  Wor- 
sham &  Co.  were  constituted  trustees  to  col- 
lect and  pay  to  the  Worsham  heirs  the  $250 
mentioned  therein  entitled  them  to  collect  the 
said  amount  in  this  action. 

Appellant  presents  the  case  here  upon  two 
assignments,  contending  that,  because  appel- 
lees failed  to  inform  the  defendant  Gas  Com- 
pany that  they  had  already  paid  the  $1,750 
subscribed  by  the  Gas  Company,  and  "stood 
by  and  allowed  the  defendant  to  pay  said 


Howard  said  subscription  In  gas,"  appellees 
are  estopped  from  recovering  any  Judgment 
against  appellant  for  said  amount,  since  it 
is  shown  that  Howard  and  the  Glass  Manu- 
facturing Company  plant  are  insolvent  The 
second  assignment  is: 

"The  court  erred  in  his  fourth  conclusion  of 
law,  wherein  he  held  this  defendant  liable  to 
the  plaintiff  because  this  defendant  did  not  no- 
tify the  plaintiff  at  the  time  it  indorsed  said  sub- 
scription and  took  same  as  collateral  that  said 
subscription  was  to  be  paid  in  gas,  because  this 
fact  could  not  in  any  manner  relieve  the  plain- 
tiff of  the  duty  of  notifying  this  defendant  that 
it,  plaintiff,  had  paid  said  contract  of  subscrip- 
tion to  said  Howard,  when  it  saw  that  this  de- 
fendant was  going  to  again  pay  said  subscrip- 
tion to  said  Howard,  in  gas,"  etc. 

[4,1]  Both  of  these  assignments  present 
practically  the  same  question,  and  are  over- 
ruled. When  Worsham  &  Co.,  by  a  separate 
written  Instrument,  guaranteed  the  payment 
of  appellant's  subscription,  they  had  no 
knowledge  whatever  of  t8e  secret  under- 
standing between  appellant  and  Howard  that 
appellant  should  furnish  the  glass  factory 
with  gas.  Their  guaranty  bound  them  to 
pay  the  several  amounts  guaranteed  in  three 
installments;  the  first  when  the  equipment 
for  the  factory  was  unloaded  at  Henrietta, 
the  second  when  the  roof  was  on  the  factory, 
and  the  third  when  the  factory  was  com- 
pleted and  in  operation.  The  record  shows 
that  Slade,  as  the  president  and  principal 
owner  of  the  appellant  corporation,  knew 
that  the  guaranty  bad  been  executed  by  Carl 
M.  Worsham,  and  delivered  to  Howard,  and 
in  fact  it  had  been  so  executed  at  fils  special 
request  and  in  consideration  of  bis  promise 
to  indemnify  Worsham  &  Co.  against  loss. 
Appellant  further  knew  when  the  factory 
was  completed  and  in  operation,  because,  as 
shown  by  the  record,  it  furnished  the  gas 
necessary  to  operate  the  plant  It  also 
knew,  when  the  three  installments  of  its 
subscription  were  due  and  must  be  held  to 
know  that,  if  it  did  not  pay  the  amount  of 
the  subscription  when  the  several  install- 
ments were  due  Worsham  &  Co.  under  their 
guaranty  were  bound  to  pay  it  It  cannot  be 
sold,  in  view  of  the  written  guaranty  of 
Worsham  &  Co.,  that  it  made  the  pay- 
ment to  Howard  as  a  volunteer.  1  Brandt, 
Suretyships  &  Guaranty  (3d  Ed.)  p.  624, 
note  45;  Volts  v.  National  Bank  of  111.,  158 
I1L  582,  42  N.  B.  «8,  30  Xj.  R  A.  155;  20  Cyc. 
1494.  In  making  such  payment  they  were 
discharging  an  obligation  which  the  failure 
of  the  gas  company  to  pay  according  to  the 
contract  as  it  was  understood  by  Worsham 
&  Co.  they  were  bound  to  discharge.  The 
court  found  that  the  bank  mailed  one  notice 
to  appellant  of  the  payment  by  it  of  the  first 
installment  As  we  understand  the  law,  it 
was  not  required  to  do  this.  Since  the  ap- 
pellant had  signed  the  subscription,  knew  the 
terms  under  which  it  was  to  be  paid,  and 
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that  It  had  not  paid  It,  Worsham  A  Co.  owed 
It  no  duty  whatever  with  reference  to  no- 
tice. Of  course  If  Worsham  &  Co.  had 
known  of  the  secret  agreement  between  Blade 
and  Howard  that  the  $1,760  should  be  paid 
in  gas,  a  different  question  would  be  present- 
ed. There  is  no  element  of  estoppel  in  the 
failure  of  Worsham  &  Co.  to  notify  appel- 
lant Slade  that  the  subscription  had  been 
paid  according  to  contract 

Appellee  has  filed  several  cross-assign- 
ments, In  the  first  of  which  it  Is  insisted 
that  the  court  should  have  rendered  judg- 
ment for  the  whole  sum  of  $1,760  and  In 
addition  for  $250  for  the  Worsham  heirs. 
As  heretofore  Indicated,  we  think  appellees 
are  entitled  to  recover  the  $250  for  the  Wor- 
sham heirs,  but  nothing  In  behalf  of  the 
Boosters'  Club,  which  would  be  the  effect 
of  recovering  the  full  sum  of  $1,760  evi- 
denced by  the  subscription.  We  sustain  the 
cross-assignment  to  the  effect  that  the  court 
erred  in  failing  to  expressly  find  that  the 
Worsham  heirs  released  the  mortgage  upon 
the  Bustls  property  according  to  the  agree- 
ment, as  this  fact  is  shown  by  the  uncon- 
tradicted evidence. 

The  other  cross-assignments  are  disposed 
of  by  what  has  been  said  above.  The  Judg- 
ment Is  reformed  and  here  rendered  that 
Worsham  4  Co.  recover  for  themselves  the 
sum  of  $1,146.70,  with  6  per  cent,  interest  on 
said  amount  under  the  rule  of  Falres  v. 
Cockerell,  88  Tex.  428,  31  S.  W.  190,  639,  28 
L.  R.  A.  528,  and  the  further  sum  of  $250, 
for  the  benefit  of  the  Worsham  heirs,  with 
Interest  at  6  per  cent,  from  the  5th  day  of 
June,  1916,  and  that  It  take  nothing  in  behalf 
of  the  Boosters*  Club. 

The  Judgment  of  the  trial  court  as  to  S.  J. 
Slade  is  affirmed. 

Reformed  and  rendered  in  part,  and  affirm- 
ed in  part. 


MHiLERS'  MDT.  FIRE  INS.  CO.  v.  CITY 

OF  AUSTIN.     (No.  6198.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
March  26,  1919.) 

1.  Appeal  and  Erbob  «=»837  (4)— Review— 
Demubreb— Determination. 

The  sufficiency  of  a  petition  challenged  by 
general  demurrer  cannot  be  tested  on  appeal  by 
any  fact  in  evidence  before  the  court,  but  must 
be  tested  by  its  allegations. 

2.  Appeal  and  Ebbor  «j=>769— Assignments 
or  Ebbor— Brief,  , 

Assignments  of  error  not  copied  in  the  brief 
are  not  before  the  court. 

8.  Appeal   and   Ebbob   <®=»742(3)— Assign- 
ments or  Ebbob  —  Proposition  —  State- 
ment. 
Statement  under  assignment  attempting  to 

urge  error  in   overruling   general  demurrer  to 


petition  in  action  by  city  against  fire  insur- 
ance company  for  taxes  on  certain  property 
merely  stating  as  to  contents  of  petition  that 
the  petition  alleges  defendants'  name  to  be  "M. 
Mutual  Fire  Insurance  Company"  is  insuffi- 
cient under  Court  of  Civil  Appeals  rule  31 
(142  S.  W.  xlii),  and  will  not  support  a  prop- 
osition based  on  defendant  being  a  "mutual 
insurance  company"  operating  under  Acts  28th 
Leg.  c  109,  and  by  section  10  exempt  from  tax 
other  than  on  gross  premiums. 

4.  Taxation  <S=>204(2)  —  Statutes  —  Con- 
struction—Exemption. 
In  view  of  Const,  art  8,  f  2,  forbidding 
exemption  from  taxation  except  as)  therein 
specified,  for  a  statute  imposing  a  certain  tax 
to  be  construed  as  commuting  other  taxes  the 
commutation  must  clearly  appear  from  the 
terms  of  the  law,  and  cannot  be  extended  by 
construction  or  implication  beyond  the  clear 
import  of  its  terms. 

6.  Taxation  «=»230— Mutual  Fire  Insur- 
ance Companies— Gross  Premiums  Tax  — 
Commutation. 
Acta  28th  Leg.  c  109,  |  10,  providing  that 
mutual   insurance   companies   operating   under 
the  act  shall  pay  gross  premium  tax,  and  that 
"no    other    tax   shall    be    required"    of    them, 
provides  for  an  occupation  tax,  and  not  an  ad 
valorem  tax  on  property,  and  the  exemption  or 
commutation   of  other  taxes   applies   alone   to 
occupation,  and  not  to  ad  valorem,  taxes. 

6.  Appeal  and'  Erbob  «=»742(9)— Abbion- 
ents  or  Ebbob— Statement. 

An  assignment  of  error  not  being  followed 
by  a  statement,  reference  to  the  petition  to  as- 
certain the  allegations  attacked  through  the 
special  demurrer,  the  overruling  of  which  is  as- 
signed as  error,  is  not  a  compliance  with  the 
rule  as  to  briefing. 

7.  Municipal  Corpobationb  <8=>971(8)  — 
Taxation— Omitted  Pbopebtt  — ' 'Hereto- 
fore." 

Sp.  Laws  1909,  c.  90,  amending  the  char- 
ter of  the  city  of  Austin  and  giving  the  city 
assessor  authority  to  have  any  property  omitted 
from  assessment  listed  and  assessed  according 
to  the  rule  of  taxation  of  the  years  it  was  omit- 
ted, covers  all  omitted  property,  whether  the 
omission  was  made  before  or  after  the  passage 
of  the  law;  for  the  word  "heretofore,"  therein 
used,  should  be  read  "theretofore." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Hereto- 
fore.] 

8.  Statutes  «=»189— Construction— Liter- 
al Interpretation. 

While  the  intention  of  the  Legislature  must 
be  ascertained  from  the  words  used  to  express 
it,  the  manifest  reason  and  the  obvious  purpose 
of  law  should  not  be  sacrificed  to  a  literal 
interpretation  of  such  words. 

9.  Statutes  <S=>245  —  Construction  —  Tax 
Laws. 

In  the  construction  of  provisions  of  tax 
laws  which  point  out  the  subjects  to  be  taxed, 
and  indicate  the  time,  circumstances,  and  man- 


<8=>For  other  cases  ses  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


826 


210  SOUTHWESTERN  REPORTER 


(Tex. 


ner  of  iWNment,  then  ia  no  reason  for  pecul- 
iar and  rigid  rales. 

10.  Taxation  d)=»362— Assessment— Omitted 
Property. 

Before  an  assessor  can  place  omitted  prop- 
erty on  die  assessment  roll,  there  must  be  a 
law  authorising  such  assessment 

11.  Taxation  $=»195— Constitutional  Pro- 
vision—Commutation— Exemption. 

The  condemnation  of  exemption  from  taxa- 
tion contained  in  Const  art.  8,  J  2,  carries  with 
it  condemnation  of  commutation  of  taxes. 

12.  Municipal    Corporations    «=»971(3)  — 
Taxation — Omitted    Pbopertt— Notice. 

A  property  owner  cannot  complain  that  no- 
tice was  not  given  him  by  a  municipality  that 
his  property  waa  placed  on  its  assessment  rolls 
for  prior  years  as  property  omitted  to  be  taxed 
during  such  years,  where  he  does  not  claim  that 
the  value  of  the  property  was  improperly  as- 
sessed, or  that  any  injury  was  suffered  from 
the  failure  to  give  notice. 

18.  Constitutional  Law  «=»284  (2)  —  Dux 
Process  —  Taxes— Notice  or  Proceedings. 
Where  a  law  imposes  a  tax  or  assessment 
on  property  according  to  its  value,  notice  of 
every  step  in  the  tax  proceedings  is  not  neces- 
sary; the  owner  is  not  deprived  of  property 
without  doe  process  of  law  if  he  has  an  op- 
portunity to  question  the  validity  or  the  amount 
of  such  tax  or  assessment  either  before  that 
amount  is  finally  determined  or  in  subsequent 
proceedings  for  its  collection. 

Appeal  from  District  Court,  Travis  Coun- 
ty ;  George  Calhoun,  Judge. 

Suit  by  the  City  of  Austin  against  the  Mil- 
lers' Mutual  Fire  Insurance  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

E.  C.  Gaines,  of  Austin,  for  appellant 

J.  Bouldln  Rector,   J.  W.   Maxwell,  and 

Ughtfoot  Brady  &  Robertson,  all  of  Austin, 

for  appellee. 

FLY,  C.  J.  This  is  a  suit  Instituted  by  ap- 
pellee to  recover  taxes  alleged  to  be  due  for 
the  years  1904,  1905,  1906,  1909,  1910,  1911, 
1912,  and  1913  on  certain  property  owned  by 
it  In  the  city  of  Austin.  The  court  heard  the 
cause  without  a  jury,  and  rendered  judgment 
in  favor  of  appellee  for  the  taxes  of  1904, 
1905,  1906,  1909.  1910,  1911,  1912,  and  1913, 
declaring  a  lien  on  notes  owned  and  de- 
posited by  appellant  on  the  respective  dates 
named ;  the  total  taxes  for  the  eight  years ' 
named  being  In  the  aggregate  $1,867.03,  with  ; 
interest  as  therein  provided. 

[1-S]  The  first  assignment  of  error  assails' 
the  action  of  the  court  in  overruling  a  general  > 
demurrer  to  the  petition.  It  is  stated  in  a  j 
parenthesis  attached  to  the  assignment  that  | 
the  second  and  seventh  assignments  of  error , 
are  the  same  In  substance  as  the  first,  and ! 
the  only  proposition  under  the  assignment 


purports  to  be  made  also  under  the  second 
and  seventh  assignments.  Those  assignments 
are  not  copied  in  the  brief,  and  this  court 
is  not  in  position  to  know  what  they  contain, 
and  the  proposition  can  be  considered  only 
with  reference  to  the  first  assignment  which 
attempts  an  attack  on  the  sufficiency  of  the 
petition  to  state  a  cause  of  action.  The 
statement  under  the  assignment  is  totally 
Inadequate  to  show  the  allegations  or  want 
of  allegations  which  render  the  petition  open 
to  attack  through  a  general  demurrer.  The 
only  facts  stated  are  that  the  petition  alleges 
appellant's  name  to  be  "Millers'  Mutual  Fire 
Insurance  Company,'.'  and  that  appellant 
was  incoporated  and  doing  business  under 
Act  April  3,  1903,  Twenty-Eighth  Legislature 
of  Texas,  c.  109,  and  has  paid  the  required 
tax  to  the  commissioner  of  insurance.  Of 
course,  the  sufficiency  of  the  petition  cannot 
be  tested  by  any  fact  that  was  in  evidence 
before  the  court,  but  must  be  tested  by  its 
allegations.  It  follows  that  the  attack  is 
made  on  the  petition  because  the  name  of 
the  appellant  was  stated  in  it  and  the  in- 
ference Is,  although  not  stated,  that  the  name 
of  appellant  brings  it  within  the  class  of 
insurance  companies  known  as  "mutual  in- 
surance companies."  Instead  of  an  attack 
on  the  petition,  the  only  proposition  under 
the  assignment  of  error  is  a  defense  of  the 
authority  of  the  Legislature  to  provide  a  tax 
on  gross  premiums  In  lieu  of  all  other  taxes. 
It  Is  not  stated  that  the  allegations  of  the 
petition  show  that  appellant  is  endeavoring  to 
collect  taxes  from  a  company  claimed  to  be 
exempt  from  taxation  by  the  city  of  Austin, 
and  no  attempt  is  made  to  disclose  what  the 
petition  did  allege  except  to  state  the  name  of 
appellant  The  statement  is  utterly  insuffi- 
cient under  rule  31  for  Courts  of  Civil  Ap- 
peals (142  S.  W.'  xili),  and  should  not  under 
numerous  decisions,  be  considered. 

The  brief  of  appellant  as  hereinbefore 
stated,  falls  to  name  the  property  belonging; 
to  appellant  upon  which  the  tax  was  sought 
to  be  collected,  and  the  only  assignment  of 
error  that  seeks  to  attack  the  authority  to 
collect  the  tax  because  of  exemption  by  the 
state  is  the  first  which  Is  defective  and  at- 
tempts to  urge  error  in  overruling  the  gener- 
al demurrer.  The  statement  following  the 
assignment  does  not  disclose  any  allegation 
whatever  of  the  petition  upon  which  to  base 
the  proposition  that — 

"The  Legislature  may  provide  a  tax  on  the 
gross  premiums  of  an  insurance  company  which 
shall  be  in  lieu  of  all  other  taxes,  and  sack  a 
statute  will  not  violate  the,  constitutional  pso- 
visioos  against  exemption  of  property  fiu— 
taxation  and  that  all  taxation  shall  be  m— I 
and  uniform  and  according  to  value." 

At  the  probable  expense  of  rules,  and  at  the 
risk  perchance  of  delivering  dicta,  we  have 
considered  the  question  attempted  to  be  i 
ed  by  the  assignment 
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The  law  relied  on  by  appellant  to  exempt 

It  from  all  further  taxation  of  any  character 

on  any  property,  real,  personal,  or  mixed,  In 

,      the  state  of  Texas,  is  section  10,  Acta  of  1903, 

p.  169,  which  provides: 

"Each  and  every  mutual  insurance  company 
operating  nnder  this  act  shall  pay  to  the  in- 
surance commissioner  annually  on  the  81st  day 
of  December,  one-half  of  one  per  cent,  of  all 
the  gross  premiums  received  during  the  year, 
and  no  other  tax  shall  be  required  of  such 
.  mutual  insurance  companies,  their  officers  and 
agents,  except  such  fees  shall  be  paid  to  the 
commissioner  of  insurance  as  is  required  by 
law." 

The  act  of  1908  was  amended  in  1918,  and 
the  amendment  is  carried  Into  chapter  10, 
Vernon's  Revised  Statutes,  and  in  article 
4907n  of  that  chapter,  while  the  taxes  named 
are  different,  the  same  provision  exists  as  to 
exemption  from  rurther  taxes. 

[4]  The  contention  is  that  the  words  "no 
other  tax"  were  intended  to  and  do  cover  all 
taxes,  occupation,  ad  valorem,  or  otherwise, 
and  under  such  contention  the  insurance 
company  might  purchase  land  and  erect  very 
valuable  office  buildings  In  every  city  in 
Texas  where  it  desired  to  do  business,  and 
not  only  would  the  state  of  Texas,  but  munic- 
ipalities in  which  the  property  was  situated, 
be  precluded  from  taxing  it.  We  cannot 
imagine  that  any  such  legislative  intention 
existed,  but,  If  it  did,  it  would  be  clearly  an 
exemption  from  taxation  of  the  rankest  kind, 
and  plainly  violative  of  the  provisions  of 
article  8,  {  2,  of  the  Constitution,  which,  after 
enumerating  property  which  may  be  exempt- 
ed from  taxation,  provides  that — 

"All  laws  exempting  property  from  taxation, 
other  than  the  property  above  mentioned,  shall 
be  null  and  void." 

It  has  been  held  by  a  number  of  courts, 
both  federal  and  state,  that — 

"Where  a  certain  sum  is  specified  for  a  cer- 
tain percentage  upon  valuation,  or  upon  receipts 
or  acquisitions  in  any  form,  this  is  in  the 
nature  of  a  commutation  of  taxes,  the  state 
agreeing  that  the  sum  named  is,  under  the  cir- 
cumstances, a  fair  equivalent  for  what  the 
customary  taxes  would  be,  or  the  fair  propor- 
tion which  the  person  bargained  with  ought  to 
pay,  and  the  power  thus  to  commute,  though 
liable  to  abuse,  is  undoubted."  Cooley,  Taxa- 
tion, p.  110. 

It  is  also  held  that  the  "commutation,"  to 
employ  the  tenderer  term  than  "exemption," 
most  clearly  appear  from  the  terms  of  the 
law,  and  it  cannot  be  extended  by  construc- 
tion or  implication  beyond  the  clear  import 
of  its  terms.  There  must  be  no  room  for 
doubt  or  controversy.  As  said  by  the  Su- 
preme Court  of  the  United  States,  in  Railroad 
v.  New  Orleans,  143  U.  S.  192,  12  Sup.  Ct 
406,  36  L.  Ed.  121: 

"Exemption  from  taxation  is  never  to  be  pre- 
sumed.   The  Legislature  itself  cannot  be  held 


to  have  Intended  to  surrender  the  taxing  pow- 
er, unless  its  intention  to  do  so  has  been  de- 
clared in  clear  and  unmistakable  words." 

[•]  The  tax  provided  for  in  the  law  of 
1903  is  undoubtedly  a  tax  allowing  mutual 
insurance  companies  to  pursue  their  business 
in  Texas,  an  occupation  tax,  and  It  is  not  an 
ad  valorem  tax  on  property.  A  similar  tax 
on  railroad  companies  has  been  held  to  be 
an  occupation  tax  by  the  Supreme  Court  of 
this  state.  State  v.  Railway,  100  Tex.  153, 
97  S.  W.  71 ;  Texas  Co.  v.  Stephens,  100  Tex. 
639, 103  S.  W.  481;  Fire  Association  v.  Love, 
101  Tex.  876,  108  S.  W.  158,  810;  Life  Ins. 
v.  Love,  101  Tex.  531,  100  S.  W.  863;  Pro- 
ducers' Oil  Co.  v.  Stephens,  44  Tex.  Civ.  App. 
327,  99  S.  W.  157.  Being  an  occupation  tax, 
under  a  strict  construction  of  the  statute, 
which  is  always  applied  to  statutes  exempt- 
ing, or  commuting,  if  such  be  the  proper 
term,  taxation,  it  must  be  held  that  the 
exemption  applied  alone  to  occupation  taxes, 
and  not  to  ad  valorem  taxes.  The  taxation 
of  property  was  not  In  contemplation  of  the 
Legislature  when  the  exemption  from  fur- 
ther taxation  was  granted,  but  it  was  con- 
fining Its  attention  to  the  business  before  it, 
that  of  fixing  an  occupation  tax,  and  provid- 
ing that  no  further  such  tax  should  be  col- 
lected by  state.  It  has  no  reference  to  ad 
valorem  taxes.  Any  other  construction  of 
the  statute  would  render  it  discriminatory 
and  unconstitutional  and  void. 

The  decision  in  the  case  of  State  v.  Rail- 
way, 100  Tex.  153,  97  SfcW.  71,  herein  cited, 
was  reversed  by  the  Supreme  Court  of  the 
United  States,  by  a  five  to  four  decision, 
found  in  210  U.  S.  217,  28  Sup.  Ct  638,  62  L, 
Ed.  1031,  but  only  on  the  ground  that  the 
imposition  of  the  taxes  affected,  and  was  a 
burden  on,  Interstate  commerce.  The  deci- 
sion of  the  federal  court  cannot,  however, 
have  influence  in  this  state  so  far  as  its  state 
taxes  on  a  state  corporation  doing  business  in 
this  state  are  concerned.  We  do  not  under- 
stand that  the  Supreme  Court  of  Texas,  in 
following  the  doubtful  opinion  in  the  case 
cited,  has  repudiated  its  holding  that  the 
taxes  under  consideration  are  occupation  tax- 
es. Railway  v.  State,  108  Tex.  314, 192  S.  W. 
1054.  It  has  never  been  questioned  in  this 
state  that  an  occupation  tax,  as  In  the  case  of 
the  former  liquor  dealer,  could  be  levied  as 
well  as  ad  valorem  taxes,  and  we  are  dealing 
with  a  domestic  corporation. 

[8]  The  third  assignment  of  error  is  not 
followed  by  a  statement.  Reference  to  the 
petition  to  ascertain  the  allegations  attacked 
through  the  special  demurrer  Is  not  a  com- 
pliance with  the  rules  as  to  briefing. 

[7, 1}  The  fourth  assignment  of  error  as- 
sails the  action  of  the  court  in  not  sustaining 
a  special  exception  to  the  petition  on  the 
ground  that  It  showed  that  taxes  had  been 
assessed  for  several  years  back  on  omitted 
property.  This  court  is  not  Informed  in  any 
statement  what  was  contained  in  the  petir 
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tlon  on  the  subject  of  back  taxes.  However, 
there  Is  nothing  In  the  petition  which  shows 
that  the  dty  did  not  have  the  authority  under 
the  charter  and  laws  of  Texas  to  make  the 
assessments  alleged.  On  the  other  band,  It 
was  alleged  that  the  property  had  been  as- 
sessed under  and  by  authority  of  the  charter. 
The  amendment  to  the  charter  of  the  dty  of 
Austin,  passed  by  the  Legislature  on  .March 
24,  1909,  gives  full  authority  to  the  assessor 
to  have  any  property  omitted  from  assess- 
ment listed  and  assessed  according  to  the 
rule  of  taxation  of  the  years  it  was  omitted. 
The  word  "heretofore,"  used  In  section  24 
of  the  amended  charter,  when  construed  with 
other  portions  of  the  statute,  should  be  read 
"theretofore"  instead  of  "heretofore."  The 
section  would  then  read  as  follows: 

"If  the  city  assessor  and  collector  shall  dis- 
cover any  property,  real  or  personal,  which 
was  subject  to  taxation  for  any  year  thereto- 
fore, and  which  from  any  cause  has  escaped 
taxation,  he  shall  require  the  same  to  be  listed 
and  assessed  according  to  the  rate  of  taxation 
levied  for  the  year  or  years  it  was  omitted,  and 
enter  the  same  as  a  supplement  to  his  next  roll, 
stating  the  year,  and  the  taxes  thereon  shall  be 
collected  in  the  same  manner  as  other  assess- 
ments; provided,  that  such  supplement  rolls 
may  be  made  at  any  time  and  reported  to  the 
city  council  for  its  approval,  and  any  number 
of  such  rolls  may  be  made  that  may  be  neces- 
sary."    Special  Laws  1909,  p.  634. 

The  whole  context  indicates  that  the  nar- 
row construction  contended  for  by  appellant 
Is  untenable,  and  that  the  provision  was  In- 
tended to  cover  all  omitted  property,  whether 
the  omission  was  made  before  or  after  the 
passage  of  the  law.  The  power  was  given  the 
dty  not  to  impose  new  taxes,  but  to  collect 
those  that  had  been  evaded  by  delinquents, 
and  should  not  be  construed  so  as  to  defeat 
the  obvious  purpose  of  the  Legislature. 
While  the  intention  of  the  Legislature  must 
be  ascertained  from  the  words  used  to  ex- 
press it,  the  manifest  reason  and  the  obvious 
purpose  of  law  should  not  be  sacrificed  to  a 
literal  interpretation  of  such  words.  No 
sound  reason  could  be  offered  for  giving 
authority  to  assess  property  omitted  before 
the  act  was  passed  and  denying  it  as  to  prop- 
erty omitted  thereafter.  As  said  by  Mr. 
Sutherland: 

"The  mere  literal  construction  of  a  section 
in  a  statute  ought  not  to  prevail  if  it  is  op- 
posed to  the  intention  of  the  Legislature  appar- 
ent by  the  statute."  Lewis'  Sutherland,  Stat 
Const.  {  376. 

In  the  state  of  Maryland  a  statute  (Acts 
1890,  c.  636)  was  passed  which  required  cer- 
tain things  of  corporations  chartered  "since 
January  1,  1890";  the  law  being  approved 
on  April  8,  1890.  It  was  contended  that  the 
word  "since''  could  only  mean  from  January 
1st  to  the  time  the  act  became  effective,  but 
the  Supreme  Court  of  Maryland  held  that 


the  word  "since"  should  be  construed  to  mean 
"after."    The  court  said: 

"What  we  have  to  do  is  to  discover  the  legis- 
lative intention,  and  to  give  to  it,  when  ascer- 
tained in  accordance  with  established  canons 
or  rules,  full  and  complete  effect.  The  mere 
words  which  the  Legislature  may  use  are  not 
always  controlling."  Roland  Park  v.  State,  80 
Md.  448,  31  Atl.  298. 

In  Nevada  a  law  was  passed  that — 

"All  officers  and  members  of  the  volunteer 
militia  of  this  state,  on  becoming  members  and 
performing  duty,  must  take  and  subscribe  the 
following  oath,"  etc.    St  1887,  c.  102,  f  2. 

The  statute  was  held  to  apply  to  those  who 
were  already  members  as  well  as  to  those 
who  afterwards  became  members.  State  ▼. 
Ross,  20  Nev.  .61,  14  Pac.  827.  See,  also. 
People  t.  Hlnrlchsen,  161  111.  223,  43  N.  E. 
973. 

[I]  In  the  construction  of  provisions  of  tax 
laws  which  point  out  the  subjects  to  be  taxed, 
and  indicate  the  time,  drcnmstances,  and 
manner  of  assessment,  there  is  no  reason  for 
peculiar  and  rigid  rules.  As  said  by  the 
Supreme  Court  of  Connecticut  In  Cornwall  v. 
Todd,  38  Conn.  447,  and  quoted  In  Cooley  on 
Taxation,  p.  462: 

"Statutes  relating  to  taxes  are  not  penal 
statutes,  nor  are  they  in  derogation  of  natural 
rights.  Although  taxes  are  regarded  by  many 
as  burdens,  and  many  look  upon  them  even  as 
money  arbitrarily  and  unjustly  extorted  from 
them  by  government  and  hence  justify  them- 
selves and  quiet  their  consciences  in  resorting 
to  questionable  means  for  the  purpose  of  avoid- 
ing taxation,  yet,  in  point  of  fact  no  money 
paid  returns  so  good  and  valuable  a  considera- 
tion as  money  paid  for  taxes  laid  for  legitimate 
purposes.  *  *  *  In  construing  statutes  re- 
lating to  taxes,  therefore,  we  ought,  where  the 
language  will  permit,  so  to  construe  them  as 
to  give  effect  to  the  obvious  intention  and  mean- 
ing of  the  Legislature,  rather  than  to  defeat 
that  intention  by  a  too  strict  adherence  to  the 
letter." 

[II]  Applying  the  general  prindples,  as 
herein  stated,  the  Supreme  Court  of  Colo- 
rado, In  construing  a  statute  empowering  the 
placing  of  omitted  property  on  the  tax  rolls, 
held  in  answer  to  a  narrow  contention  as  to 
the  scope  of  the  statute: 

"The  purpose  of  the  statute  evidently  is  to 
prevent  property  from  escaping  taxation 
through  oversight,  omission,  or  mistake,  and 
to  enable  the  taxing  officers  to  impose  upon  all 
property  its  just  and  equal  proportion  of  the 
public  burden.  •  *  •  We  are  of  the  opinion 
that,  while  the  case  before  us  does  not  coma 
within  the  strict  letter  of  die  statute,  it  does 
come  clearly  within  its  spirit,  and  the  court  be- 
low properly  so  held."  Aggers  v.  Pepple,  20 
Colo.  348,  88  Pac  386. 

So  in  this  case  a  reasonable  hypothesis 
cannot  be  entertained  other  than  that  It  was 
the  Intention  of  the  Legislature  of  Texas  to 
give  power  to  the  assessor  of  the  dty  of 
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Austin  to  not  only  place  property  that  had 
been  omitted  prior  to  1909  on  the  assessment 
roD,  but  also  property  that  might  be  omitted 
In  the  future.  The  reason  for  the  grant  of 
power  In  the  one  Instance  could  be  no  more 
cogent  than  In  the  other.  There  Is  nothing 
In  the  case  of  State  v.  Cage  (Tex.  Civ.  App.) 
176  S.  W.  928,  contrary  to  the  construction 
placed  on  the  statute  giving  power  to  the 
assessor  to  place  omitted  property  on  the 
assessment  roll.  We  agree  fully  with  that 
holding  that  there  must  be  a  law  authorizing 
such  assessment,  and  we  hold  there  is  such 
a  law  governing  this  case. 

[11]  While  in  federal  courts,  as  well  as 
other  state  courts,  it  has  been  held,  as  here- 
inbefore stated,  that  the  power  of  commuta- 
tion of  taxes  can  be  exercised  even  though 
the  Constitution  forbids  exemption  from  tax- 
ation, it  has  been  held  differently  In  this 
state.  Austin  v.  Gas  Co.,  69  Tex.  180,  7  S. 
W.  200;  Altgelt  v.  City  of  San  Antonio,  81 
Tex.  486,  17  S.  W.  75,  13  L.  R.  A.  383.  It  is 
clearly  held  in  those  cases  that  condemnation 
of  exemption  from  taxation  carries  with  it 
condemnation  of  commutation  of  taxes.  So, 
if  the  Legislature  by  the  act  of  1903  com- 
muted the  taxes  of  insurance  companies,  its 
act  was  unconstitutional  and  void  so  far  as 
the  commutation  was  concerned.  However, 
we  do  not  think  an  exemption  from  ad  valo- 
rem taxes  was  contemplated.  The  attack 
made  upon  the  two  Texas  decisions  by  ap- 
pellant Is  not  Justified,  because  they  are 
thoroughly  In  accord  with  reason  and  the 
state  Constitution,  and  have  several  times 
been  cited,  with  approval.  Reynolds  v. 
McCabe,  72  Tex.  57,  12  S.  W.  165;  Dallas 
v.  Railway,  95  Tex.  268, 66  S.  W.  835;  Barbee 
v.  Dallas,  26  Tex.  Civ.  App.  573,  64  S.  W. 
1018.  If  the  decisions  are  correct,  then  com- 
mutation Is  exemption,  and  no  such  exemp- 
tion being  named  in  the  Constitution,  it 
would  be  null  and  void.  But  we  hold  that 
full  occupation  taxes  are  required  by  the 
statute,  and  there  was  no  effort  to  exempt 
from  other  taxes. 

Appellant  cites  a  number  of  cases  from 
other  states  bearing  upon  the  point  at  issue, 
but  none  of  them  that  is  accessible  to  this 
court  was  delivered  under  a  statute  with  lan- 
guage similar  to  that  In  the  Texas  statute. 
In  the  statutes  we  have  examined  there  was  a 
specific  exemption  from  all  other  taxes,  nam- 
ing the  kind  of  taxes.  There  could  be  no 
doubt  as  to  what  was  meant  by  the  Legis- 
lature in  those  cases.  Even  In  the  Oklahoma 
case  of  In  re  Wolverine  Oil  Co.,  53  Okl.  24, 
154  Pac.  362,  L.  R  A.  1916F,  141,  so  confident- 
ly relied  on  by  appellant,  who  says  that  the 
statute  provided  for  a  tax  "in  lieu  of  all 
other  taxes,"  the  Supreme  Court  of  Okla- 
homa held  the  statute  provided  "that  the  pay- 
ment of  the  gross  production  tax  shall  be  in 
lieu  of  any  other  tax  that  might  be  levied 
•  •  *  on  said  property  upon  an  ad  valo- 
rem basis."    The  difference  is  apparent    So 


it  is  in  the  other  cases  examined  by  this 
court  In  all  the  cases  it  Is  also  stated  that 
the  acts  of  the  Legislature  were  sustained 
because  they  levied  taxes  appearing  to  be  a 
fair  equivalent  for  the  customary  taxes. 
People  v.  Coleman,  121 N.  T.  542,  25  N.  E.  61 ; 
State  v.  111.  Central  R.  Co.,  246  111.  188,  92  N. 
E.  814 ;  Gas  Co.  v.  Roberts,  168  Cal.  420,  143 
Pac.  700;  Bank  v.  Worrell,  67  Miss.  47,  7 
South.  219.      ■ 

If  the  theory,  of  appellant  as  expressed 
through  the  fifth  and  tenth  assignments  of 
error,  was  the  law,  all  property  held  by  a 
trustee,  although  the  beneficiaries  were  num- 
bered by  the  hundreds,  would  have  to  be 
assessed  In  perhaps  infinitesimal  portions  to 
the  beneficiaries.  No  authority  1b  offered  for 
the  proposition,  except  articles  4909,  4910, 
4912,  4913,  Rev.  Stats.,  which  were  long  since 
repealed,  and  could  not  have  had 'any  bearing 
on  the  point  presented  when  in  full  force  and 
effect.  Judge  Cooley,  in  his  work  on  Taxa- 
tion (3d  Ed.)  p.  660,  says: 

"In  general,  personal  property  in  the  hands 
of  a  trustee  is  to  be  assessed  to  him  at  the 
place  of  his  domicile." 

The  principle  is  recognized  that  the  prop- 
erty can  be  assessed  as  against  the  trustee. 
To  the  same  effect  is  Perry  on  Trusts,  |{  331- 
527. 

[1 2, 1 3]  The  sixth  and  elev/enth  assign- 
ments of  errors'  are  not  supported  by  a  state- 
ment sufficient  to  call  for  consideration.  If 
the  exception  of  which  mention  Is  made  was 
ever  considered  and  passed  upon  by  the  trial 
court  the  statement  fails  to  reveal  It  We 
are  not  called  upon  to  search  the  record  to 
supplement  the  statement  Howetver,  the 
tenth  assignment  is  as  to  a  finding  by  the 
court  to  the  effect  that  notice  was  not  given 
to  appellant  by  appellee  that  the  property 
was  placed  on  the  assessment  rolls,  and  that 
would  probably  be  sufficient.  It  Is  not  claim- 
ed that  the  value  of  the  property  was  Im- 
properly assessed  or  that  any  Injury  was 
suffered  from  the  failure  to  give  notice.  Ap- 
pellant has  no  cause  for  complaint  on  account 
of  lack  of  notice.  As  said  by  Cooley  (page 
60): 

"Where  a  law  imposes  a  tax  or  assessment 
upon  property  according  to  its  value,  notice 
of  every  step  in  the  tax  proceedings  is  not 
necessary ;  the  owner  is  not  deprived  of  prop- 
erty without  due  process  of  law  if  he  has  an 
opportunity  to  question  the  validity  or  the 
amount  of  such  tax  or  assessment  either  before 
that  amount  is  finally  determined  or  in  subse- 
quent proceedings  for  lbs  collection." 

The  text  is  supported  by  numerous  deci- 
sions and  also  by  other  text-writers.  Cray, 
Llm.  Tax  Power,  %%  1157  to  1162. 

We  have  considered  every  point  presented 
by  the  brief  of  appellant  and,  finding  no 
error  requiring  a  reversal,  the  Judgment  U 
affirmed. 
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SCHULTZ  ▼.  SCOTT.    (No.  1513.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
March  26,  1919.) 

Tbusts  <8=»17, 18(6)— Trusts  in  Lahd— Parol 
Agreements. 
A  parol  agreement  to  acquire  interest  in  land 
for  the  joint  benefit  of  the  parties,  where  the 
deed  was  taken  in  the  name  of  one,  is  enforce- 
able as  a  trust  upon  the  legal  title,  although 
promise  of  party  seeking  to  enforce  such  agree- 
ment was  not  a  consideration  paid  for  the  joint 
interest  in  land. 

Appeal  from  District  Court,  Wichita  Coun- 
ty; Wm.  M.  Bonner,  Judge. 

Action  by  Charles  P.  Scott  against  A  J. 
Schultz.  Judgment  for  plaintiff  and  defend- 
ant appeals.    Affirmed. 

Martin,  Bulllngton,  Boone  &  Humphrey, 
of  Wichita  Palls,  for  appellant 

Walter  Nelson,  of  Wichita  Falls,  for  appel- 
lee. ' 

HUFF,  C.  J.  This  action  was  brought  by 
appellee,  Scott,  against  Schultz,  and  in  bis 
amended  petition  he  alleged  substantially 
that  he  was  employed  by  the  Magnolia  Pe- 
troleum Company  and  was  earning  about 
$180  per  month,  and  at  the  special  Instance 
and  request  of  appellant,  who  owned  a  well 
rig,  that  appellant  and  appellee  entered  Into  a 
verbal  contract,  whereby  appellee  was  to  re- 
sign his  position  and  take  actire  charge,  con- 
.trol,  and  management  of  appellant's  oil  well 
rig  and  machinery,  and  that  as  a  considera- 
tion for  said  services,  among  other  things, 
appellee  was  to  have  an  undivided  one-fourth 
interest  In  said  rig  and  machinery,  and  In 
addition  thereto  a  working  Interest  In  all 
oil  and  gas  leases  afterwards  acquired  by  ap- 
pellant, upon  which  said  rig  was  to  be  operat- 
ed, and  that  on  and  prior  to  March  27,  1917, 
appellant,  W.  C.  Myers,  and  appellee  were 
negotiating  for  an  oil  and  gas  lease  from  J. 
B.  Evans  and  wife,  and  that  at  the  time  and 
prior  thereto  it  was  agreed  by  and  between 
appellant  and  appellee  that  their  interest  in 
same,  which  was  an  undivided  half  interest, 
would  be  taken  In  the  name  of  appellant,  but 
In  trust  for  the  use  and  benefit  of  both  ap- 
pellee and  appellant,  and  that  appellee's  in- 
terest was  an  undivided  one-eighth  of  the 
one-half  interest  taken  In  the  name  of  ap- 
pellant; that  said  oil  and  gas  lease  was  on 
that  day  so  acquired,  same  being  on  160  acres 
of  land,  and  that  before  and  at  the  time  of 
said  transfer  and  conveyance  from  Evans 
and  wife  to  the  appellant  and  W.  C.  Myers, 
it  was  agreed  and  understood  as  aforesaid, 
by  and  between  appellant  and  appellee,  that 
while  the  title  to  one-half  of  said  lease  would 
be  taken  and  remain  In  the  name  of  the  ap- 
pellant, yet  said  lease  would  be  in  trust  for 


the  use  and  benefit  of  appellee  as  well  as  ap- 
pellant, and  that  appellee's  Interest  would  be 
an  undivided  one-sixteenth  Interest  fully 
paid  In  the  entire  lease.  That  in  obedience 
to  the  terms  of  the  contract  by  and  between 
the  parties  and  In  compliance  with  the  terms 
and  conditions  of  said  lease  appellee  took 
charge  of  the  rig  and  machinery,  and  moved 
it  upon  the  above-described  tract  of  land,  and 
succeeded  In  drilling  an  oil  well  upon  same, 
which  rendered  the  lease  very  valuable,  after 
which  Myers  and  Schultz  sold  the  lease  to 
Silk  ft  Donahue,  and  Schultz  refused  to  pay 
plaintiff  his  one-sixteenth  part  of  the  price 
secured,  amounting  to  $4,562.52,  for  which 
he  brought  this  suit 

•  The  appellant  by  general  and  special  ex- 
ception and  by  plea,  Interposed  the  statute 
of  frauds,  claiming  that  the  contract  was 
not  enforceable,  because  verbal;  also  pleaded 
that  the  contract  was  conditional  upon  the 
plaintiff  doing  his  work  to  a  manner  satis- 
factory to  defendants  and  acting  In  all  re- 
spects for  defendants'  best  interests,  and  the 
plaintiff  had  violated  his  agreement  and  had 
not  been  true  to  his  trust 

The  case  was  submitted  to  a  jury  on  spe- 
cial Issues,  and  In  answer  to  which  they 
found  that  plaintiff  and  defendant  entered 
into  a  contract  by  the  terms  of  which  the 
plaintiff  was  to  resign  his  position  he  then 
held  and  take  active  charge,  control,  and 
management  of  the  well,  rig,  and  machinery, 
of  which  the  defendant  was  the  owner,  or 
was  Interested  in,  and  as  a  consideration  for 
said  services  on  the  part  of  the  plaintiff, 
plaintiff  was  to  have,  among  other  things, 
an  undivided  one-fourth  Interest  in  said  rig 
and  machinery,  and  in  addition  thereto  an 
interest'  in  all  the  oil  and  gas  leases  after- 
wards acquired  by  the  defendant  and  upon 
which  said  rig  was  to  be  operated ;  that  the 
defendant  Schultz,  at  and  prior  to  the  time 
he,  with  one  W.  C.  Myers,  acquired  a  certain 
oil  lease  from  J.  B.  Evans  and  wife,  did  so 
acquire  his  interest  In  the  same,  with  the 
understanding  and  agreement  between  him- 
self and  the  plaintiff,  Scott  that  the  plain- 
tiff, Scott  was  to  own  an  undivided  one- 
sixteenth  Interest  In  the  same,  and  that  the 
title  thereto  should  be  taken  in  the  name  of 
Schultz,  but  in  trust,  to  the  one-sixteenth  In- 
terest for  the  use  and  benefit  of  plaintiff. 
They  further  found  that  plaintiff  Schultz's 
promise  of  the  one-sixteenth  interest  In  the 
Evans  lease  was  made  before  he  and  W.  C. 
Myers  acquired  title  to  the  lease.  The  court, 
upon  the  findings  of  the  Jury,  entered  Judg- 
ment for  the  appellee  against  Schultz  for  the 
sum  of  $4,156,  from  which  this  appeal  is  taken. 

The  appellant's  assignments  assert  that  the 
contract  set  up  by  the  petition  and  proven 
is  contrary  to  the  statute  of  frauds.  The  con- 
tract was  not  for  the  sale  of  land,  but  an 
agreement  to  acquire  land,  entered  into  be- 
fore the  title  vested  in  the  holder  of  the  legal 


<fcssFor  other  coses  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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title.  By  argument.  It  seems  to  be  appel- 
lant's contention  that  there  should  be  a  pay- 
ment of.  some  sort  of  consideration  before  the 
title  was  acquired  by  the  trustee,  and  that  It 
could  not  be  based  upon  services  to  be  ren- 
dered upon  the  land  after  it  was  so  acquired. 
As  we  understand  this  case,  the  trust  set  out, 
proven,  and  established  by  the  verdict  of  the 
Jury  Is  an  express  trust  Such  a  trust  Is 
distinguishable  from  a  resulting  trust  In 
which  the  law  creates  a  trust  In  favor  of  the 
party  who  pays  the  consideration,  by  which 
title  has  been  acquired  In  the  name  of  an- 
other, and  which  must  be  paid,  and  the  trust 
must  arise,  at  the  very  time  of  the  transac- 
tion. Parker  v.  Ooop,  00  Tex.  118.  One  of 
the  first  cases  in  this  state,  If  not  the  first 
(James 'v.  Fulcrod,  5  Tex.  512,  65  Am.  Dec. 
743),  to  hold  that  a  parol  express  trust  creat- 
ed before  the  title  vested  does  not  fall  under 
the  statute  of  frauds,  also  held: 

"A  consideration  may  be  defined  to  be  some- 
thin?  that  is  given  in  exchange,  something  that 
is  mutual,  or  something  which  is  the  inducement 
to  the  contract,  and  it  must  be  a  thing  which  is 
lawful  and  competent  in  value,  to  sustain  the 
assumption.  <A  valuable  consideration  is  either 
a  benefit  to  the  party  promising,  or  some  trouble 
or  prejudice  to  the  party  to  whom  the  promise 
is  made.  A  mutual  promise  amounts  to  a  suffi- 
cient consideration,  provided  the  mutual  prom- 
ises be  concurrent  in  point  of  time." 

The  fact  upon  which  that  case  was  decided 
established  an  agreement  between  plaintiff 
and  defendant,  who  purchased  together  a 
certain  town  lot,  to  be  divided  equally,  each 
taking  the  part  nearest  his  property.  The 
defendant  therein  bid  in  the  property,  and 
afterwards  the  plaintiff  tendered  his  part  of 
the  purchase  money,  which  was  refused  by 
the  defendant  It  will  thus  be  seen  that  In 
that  case  nothing  was  paid  at  the  time. 
There  was  only  the  mutual  promise  of  the 
parties.  In  a  later  case,  Gardner  v.  Ban- 
dell,  70  Tex.  456,  7  S.  W.  782,  the  Supreme 
Court  said: 

"A  parol  contract  by  which  two  or  more  per- 
sons agree  to  purchase  land  for  their  joint  bene- 
fit, the  title  to  be  taken  in  the  name  of  one,  is 
valid  at  common  law,  and  is  not  prohibited  by 
onr  statutes,  and  hence  may  be  enforced  here 
without  reference  to  the  question  whether  the 
consideration  be  paid  by  the  cestui  que  trust  at 
the  time  the  deed  is  taken  or  not  Why  should 
it  make  any  difference  if  one  party  should  pay 
the  whole  consideration,  the  other  agreeing  at 
the  time  to  refund  his  proportion  at  some  future 

date?" 

^# 

The  appellant  cites  the  cases  of  Sprague  ▼. 
Hafnes,  68  Tex.  215,  4  S.  W.  871;  Allen  v. 
Allen,  101  Tex.  862, 107  S.  W.  529;  Emporia 
Lumber  Co.  v.  Tucker,  103  Tex.  547,  131  S. 
W.  408 ;  Bringhurst  v.  Texas  Co.,  39  Tex.  dv. 
App.  500,  87  S.  W.  893 ;  Dietrich  v.  Heintss,  44 
Tex.  Civ.  App.  602,  99  S.  W.  417.  In  each  of 
the  above  cases  It  appears  the  proposed  gran- 


tor was  at  the  time  of  the  parol  contract  the 
owner  of  the  land  with  the  title  then  vested 
In  him.  Clearly  those  cases  fall  under  the 
statute  (Rev.  St  1911,  art  3965)  rendering 
parol  "contract  for  the  sale  of  real  estate  or 
the  lease  thereof  nonenforceable.  The  dis- 
tinction Is  well  illustrated  In  the  case  of 
Sparks  v.  Taylor,  99  Tex.  411,  90  S.  W.  485, 
6  L.  R.  A.  (N.  s.)  381,  where  the  husband  and 
wife  entered  into  an  agreement  to  acquire 
title  to  land  for  the  use  of  the  wife's  sep- 
arate estate,  and  where  the  deed  was  taken  to 
the  land  In  the  name  of  the  husband,  and 
where  at  the  time  of  the  agreement  the  hus- 
band signed  a  note  with  the  wife  to  procure 
money  on  a  mortgage  executed  against  her 
separate  estate.    The  court  there  said : 

"It  is  evident  that  this  contention  is  not  sus- 
tained by  the  decisions  of  the  court,  for  in  every 
case  cited  above  the  husband  signed  notes  for 
deferred  payments,  and  the  court  held  in  each 
case  that  the  fact  of  agreement  that  the  notes 
should  be  paid  by  the  separate  funds  of  the  wife 
fixed  upon  the  land  purchased  the  character  of 
separate  property,  the  controlling  facts  being 
the  intention  of  the  parties  and  the  Investment 
of  the  wife's  separate  funds." 

See,  also,  McCIlntic  v.  Midland,  106  Tex. 
32  at  pages  36,  37, 154'S.  W.  1157. 

This  court  has  held  that  a  parol  agreement 
to  acquire  land  for  the  joint  benefit  of  the 
parties,-  where  the  deed  was  taken  in  the 
name  of  one  and  the  consideration  partly 
paid  or  promised  to  be  paid  by  the  other, 
enforceable  as  a  trust  upon  the  legal  title. 
Ellerd  v.  Ellison,  165  &  W;  876;  McBride  v. 
Briggs,  199  S.  W.  341.  It  Is  apparently  ap- 
pellant's contention  that  the  drilling  of  a 
Well  on  the  land  after  its  acquisition  is  not 
a  consideration  paid  for  the  lease,  or,  in 
other  words,  not  a  part  of  the  purchase  price. 
It  must  be  borne  in  mind  it  was  the  agree- 
ment to  acquire  the  land  that  engrafted  the 
trust  on  the  legal  title  when  acquired.  If 
there  was  a  consideration  for  the  agreement, 
It  was  then  valid  and  binding.  The  jury 
found,  with  evidence  to  support  it  that  the 
agreement  for  one-sixteenth  of  the  land  was 
In  consideration  that  appellee  quit  his  Job 
with  the  Magnolia  Petroleum  Company,  take 
charge  of  appellant's  rig,  and  give  It  all  his 
time  and  skill  as  a  driller,  and  the  facts  fur- 
ther show  that  he  specially  agreed  to  drill 
on  the  particular  land  In  question  for  a 
one-sixteenth  Interest  and  that  thereafter  he 
did  so  and  brought  In  a  producing  well.  We 
believe  these  facts  sufficient  to  show  a  con- 
sideration for  the  contract  for  the  one-six- 
teenth Interest  in  the  lease  when  acquired. 
Again,  the  statement  of  facts  In  this  case 
shows  that  the  lease  so  acquired  in  the  name 
of  Schultz  &  Myers  was  an  ordinary  oil  lease. 
Usually  the  consideration  moving  to  the  lessor 
for  the  lease  Is  to  drill  for  oil  and  to  secure 
Its  production  for  the  royalty  to  be  paid  him. 
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Evidently  the  drilling  of  the  well  for  oil  was 
part  of  the  consideration  for  the  lease  obtain- 
ed In  this  case.  We  believe  the  case  should 
be  affirmed ;  and  accordingly  It  Is  so  ordered. 


KINGSVLLLB  COTTON  OH/  CO.  v.  DAL- 
LAS WASTE  MILLS.    (No.  1492.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

March  12,  1919.    Rehearing  Denied 

April  16,  1919.) 

1.  Sales    «3=>58—CoNDrnoNAL   Contracts— 
Manufacture  and  Shipment  or  Goods. 

A  contract  whereby  defendant  was  to  make 
200  bales  of  cotton  linters,  mill  ran,  being  sell- 
er's make,  at  3%  cents  per  pound,  f .  o.  b.  cars, 
and  to  ship  them  to  plaintiff  in  car  lots  "as  fast 
as  made,"  was  not  a  contract  conditional  on  the 
making  of  the  linters;  the  phrase  "as  fast  as 
made"  relating  only  to  the  shipment,  and  not 
being  a  condition  precedent  to  the  duty  to  ship. 

2.  Sales  «=»172— Breach1— Excuse. 

Where  a  contract  for  the  manufacture  of 
cotton  linters  did  not  mention  the  question  of 
power  in  running  defendant's,  mill,  the  failure 
of  a  power  company  to  furnish  power  to  defend- 
ant, whereby  defendant  was  prevented  from 
manufacturing  the  linters,  did  not  excuse  a 
breach  of  the  contract,  it  being  possible  for 
defendant  to  have  procured  power  elsewhere. 

8.  Contracts      @=»309(1)— Breach— Impossi- 
bility of  Performance. 

One  may  by  an  absolute  contract  bind  him- 
self to  perform  contracts  which  subsequently 
become  impossible  or  to  pay  damages  for  non- 
performance, and  such  construction  is  to  be  put 
on  an  unqualified  undertaking  where  the  event 
which  causes  the  impossibility  was  or  might 
have  been  anticipated  and  guarded  against  in 
the  contract,  or  where  the  impossibility  arose 
from  the  act  or  default  of  the  promisor. 

4.  Contracts      «$=309(1)— Breach— Impossi- 
bility of  Performance. 

Where  the  event  which  prevents  the  per- 
formance of  a  contract  is  of  such  a  character 
that  it  cannot  reasonably  be  supposed  to  have 
been  in  contemplation  of  the  contracting  parties, 
they  will  not  be  bound  by  general  words  which, 
though  large  enough  to  conclude,  were  not  used 
with  reference  to  the  possibility  of  the  particu- 
lar contingency  which  afterwards  happened. 

5.  Appeal  and  Error  «=»931(6)— Review- 
Admission  of  Evidence. 

Where  the  trial  is  by  a  court  without  a  jury, 
and  there  are  no  findings  of  fact  in  the  record, 
it  will  be  presumed  on  appeal  in  support  of  the 
judgment  that  the  court  did  not  consider  im- 
proper testimony  although  admitted. 

Appeal  from  District  Court,  Dallas  County; 
W.  F.  Whltehurst,  Judge. 

Action  by  the  Dallas  Waste  Mills  against 
Kingaville  Cotton  Oil  Company  for  breach  of 


contract.     Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Claude  Pollard,  of  Houston,  and  BL  H. 
Crenshaw,  Jr.,  of  Kingaville,  for  appellant 
0.  M.  Smithdeal,  of  Dallas,  for  appellee. 

HALL,  J.  On  August  28,  1915,  J.  Q.  Lea- 
veil  Company,  brokers,  negotiated  a  contract 
between  'the  parties  to  this  suit,  whereby  ap- 
pellant sold  appellee — 

"200  bales  of  cotton  linters,  mill  run,  free  from 
trash,  being  seller's  make,  at  8%  cents  per 
pound,  f.  o.  b.  csrs  Kingsville,  Texas." 

"Shipment.  Beginning  October,  and  shipped 
in  car  lots  as  fast  as  made." 

Only  25  bales  were  delivered  wider  the 
contract,  and  appellee  sued  appellant  for 
damages  on  account  of  the  breach,  alleging, 
In  substance,  that  by  the  terms  of  the  con- 
tract appellant  was  obligated  to  begin  ship- 
ping cotton  linters  in  October,  1915,  and 
continue  to  ship  in  carload  lots  as  fast  as 
made  until  the  contract  was  fulfilled;  that 
the  average  bale  of  cotton  linters  was  500 
pounds,  and  that  It  was  so  intended  by  the 
parties  to  sold  contract;  that  appellant  had 
delivered  to  plaintiff  under  said  contract  25 
bales,  but  failed  and  refused  to  deliver  any 
more;  that  after  due  notice,  on  January  25, 
1916,  appellee  bought  175  bales  of  linters  at 
5%  cents  per  pound,  tab.  Texas  common 
points,  which  was  the  lowest  price  at  which 
said  linters  could  be  bought;  that  at  said 
price  the  difference  between  the  contract 
price  and  the  market  price  of  said' linters  was 
$2,296.87;  that  appellant  had  had  a  reason- 
able time  and  more  in  which  to  perform  the 
contract  before  January  27,  1916,  but  had 
failed  and  refused  to  do  so ;  that  If  It  should 
be  held  that  appellant  was  entitled  to  have 
until  the  end  of  the  cotton  season  In  which  to 
fulfill  the  contract  then  in  such  event  plain- 
tiff's damages  amounted  to  $4,000,  for  the 
reason  that  at  the  end  of  the  season  the  dif- 
ference between  the  contract  price  and  the 
market  price  was  2%  cents  per  pound. 

Appellant  demurred  generally  and  special- 
ly, pleaded  the  general  issue,  and  specially, 
in  substance,  that  the  contract  sued  upon  was 
a  contract  of  manufacture  and  sale;  that  it 
was  contemplated  by  both  parties  that  the 
linters  should  be  manufactured  by  appellant 
and  shipped  to  appellee,  beginning  with  the 
month  of  October,  1915,  and  thereafter  as 
fast  as  madg;  that  in  compliance  with  said 
contract  appellant  shipped  to  appellee,  In  the 
month  of  October,  25  bales,  and  was  prevent- 
ed from  further  shipments  by  circumstances 
over  which  it  had  no  control,  to  wit,  that  the 
electrical  power  company,  which  at  that  time, 
and  for  a  long  time  prior  thereto,  had  fur- 
nished the  power  to  operate  appellant's  mill, 
and  which  had  been  a  dependable  source  of 
power,   broke   down   suddenly   and   without 
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warning,  and  ceased  furnishing  powes  to 
appellant;  that  said  power  plant  could  not 
be  repaired  until  late  In  January,  1916,  and 
that  by  said  last-named  date  the  cotton  oil 
mill  season  had  practically  ended,  and  seed 
could  not  be  obtained  for  making  Unters  of 
the  grade  and  quality  required;  that  on  Au- 
gust 16, 1916,  an  unprecedented  tropical  hur- 
ricane struck  and  demolished  tine  mill  of 
appellant,  and  that  appellant  exercised  due 
diligence  to  rebuild  Its  mill;  that  during  the 
season  of  1916  and  1917  no  cotton  was  raised 
within  the  territory  occupied  by  said  mill, 
and  appellant  manufactured  no  llnters  ex- 
cept during  the  month  of  February,  1917, 
when  It  manufactured  35  bales,  which  it 
shipped  to  appellee  to  apply  on  the  contract 
sued  upon,  at  the  contract  price  of  3%  cents 
per  pound;  that  said  shipment  was  accepted 
by  appellee  without  prejudice  to  the  rights 
of  either  party ;  that  except  said  85  bales  ap- 
pellant bad  neither  manufactured  nor  sold 
any  llnters  since  October,  1915.  Appellant 
pleads  certain  Items  of  credit,  aggregating 
$679.94,  and  prays  that  in  the  event  appel- 
lant should  recover  that  It  have  credit  for 
said  sum.  By  supplemental  petition  appellee 
alleged  that  appellant  had  authorized  the  J. 
O.  Leavell  Company,  brokers  of  Houston, 
Tex,  to  sell  said  200  bales  of  llnters;  that  at 
said  time  appellant's  ■  mill  was  in  operation, 
and  it  had  cotton  seed  on  hand  from  which 
to  manufacture  said  llnters;  that  appellant 
expressly  and  Impliedly  represented  to  Lea- 
veil  Company,  Its  agents  and  broker,  and 
Leavell  Company  expressly  and  impliedly 
represented  to  appellee,  that  appellant  had 
the  seed  on  hand  from  which  to  make  the 
llnters  and  had  its  mill  in  operation  and  was 
able  to  perform  the  contract;  that  appellee 
relied  on  said  representation  of  fact  being 
true,  and  entered  into  the  contract;  that  ap- 
pellee had  sold  the  llnters  to  its  customers, 
and  in  order  to  keep  its  contract  was  com- 
pelled to  buy  from  other  sources,  at  an  ad- 
vanced price,  the  Unters  which  appellant  had 
agreed  to  furnish.  A  trial  to  the  court  re- 
sulted in  a  judgment  in  appellee's  favor  for 
$1,862.90,  with  Interest  and  costs. 

The  first  assignment  is  that  the  court  er- 
red in  not  sustaining  appellant's  general  de- 
murrer to  the  plaintiff's  first  amended  orig- 
inal petition.  Appellant's  general  demurrer 
was  not  urged  until  after  the  first  supplemen- 
tal petition  was  filed.  If  the  original  and 
supplemental  petitions,  considered  together, 
state  a  cause  of  action,  the  court  did  not  err 
in  its  ruling  on  the  demurrer.  We  think  the 
plaintiff's  pleadings,  taken  together,  show  its 
right  to  recover.  The  contention  under  this 
assignment  Is  that  because  the  plaintiff's 
original  petition  shows  that  by  the  terms  of 
the  contract  the  llnters  were  to  be  delivered 
as  soon  as  they  were  made,  and  does  not  by 
farther  allegation  show  that  appellant  ever 
made  any  more  than  the  25  bales  delivered  in 
October,  the  petition  is  insufficient;  that 
210  S.W.-53 


appellant's  obligation  to  deliver  the  .remain- 
ing 175  bales  rested  upon  the  condition  that 
it  thereafter  made  that  number. 

[1]  In  our  opinion,  the  contract  cannot  be 
construed  as  a  conditional  one.  The  recita- 
tion Is  the  sale  of  "two  hundred  bales  of 
cotton  llnters,  mill  run,  *  •  *  being 
seller's  make,  at  3%  cents  per  pound,  f.  o.  b. 
cars,  Klngsvllle,  Texas."  We  may  Infer  from 
this  recital  that  appellant  expected  to  manu- 
facture at  Its  own  mill  at  least  200  bales  of 
llnters  during  that  season.  The  recital, 
"Shipment.  Beginning  October,  and  shipped 
in  car  lots  as  fast  as  made,"  was  not  a  con- 
dition limiting  or  In  any  manner  modifying 
the  obligation  of  appellant  to  ship  fully  200 
bales  mentioned  in  the  contract,  but  was 
simply  a  stipulation  fixing  the  time  when 
appellant  should  commence  shipping,  and 
binding  it  to  continue  shipments  in  carload 
lots  as  rapidly  as  It  could  make  them.  That 
term  was  inserted  for  the  benefit  of  appellee, 
and,  since  no  date  was  fixed  when  the  last 
carload  should  be  shipped,  appellant  was 
bound  to  make  the  llnters  and  complete  the 
shipment  within  a.  reasonable  time.  The 
words,  "as  fast  as  made,"  relate  only  to  the 
time  when  the  several  shipments  should  be 
billed  out,  and  should  not  be  construed  to  be 
a  condition  upon  the  performance  of  which 
appellant's  obligation  rested.  To  hold  that 
the  making  of  the  llnters  by  appellant  was  a 
condition  precedent  to  its  duty  to  ship  would, 
In  effect,  relieve  it,  at  Its  option,  of  any  obli- 
gation to  comply.  Such  a  construction  would 
render  the  contract  unilateral  and  void  for 
want  of  mutuality.  We  are  convinced  of  the 
soundness  of  our  holding  by  a  consideration  / 
of  the  facts  set  up  by  appellant  by  which  it 
sought  to  justify  Its  failure  to  fulfill  the  con- 
tract. 

[2]  It  Is  alleged  that  It  failed  to  make  the 
llnters  during  the  season  because  a  certain 
electrical  power  company,  from  which  it  ob- 
tained the  power  to  operate  its  mill,  broke 
down  and  could  not  furnish  it  power.  The 
failure  of  the  electrical  power  company  was 
the  condition  which  caused  the  breach — a 
condition  not  mentioned  in  the  contract,  and 
not  within  the  contemplation  of  the  parties 
at  the  time  it  was  executed,  but  which  arose 
thereafter.  Such  a  condition  will  not  excuse 
the  breach.  The  contract  was  made  without 
regard  to  the  question  of  power  used  in  run- 
ning the  mill,  since  it  is  not  mentioned  there- 
in. Northern  Irrigation  Co.  v.  Dodd,  162  S. 
W.  948;  Henry  v.  McCardell,  15  Tex.  Civ. 
App.  497,  40  S.  W.  172.  The  doctrine  govern- 
ing the  liability  of  appellant  In  like  cases  Is 
stated  in  volume  3,  Elliott  on  Contracts,  | 
1891,  as  follows: 

"The  general  doctrine  that,  when  a  party 
voluntarily  undertakes  to  do  a  thing  without 
qualification,  performance  is  not  excused  by 
unavoidable  accident  or  other  contingency  not 
foreseen,  it  becomes  impossible  for  him  to  do  the 
act  or  thing  he  agreed  to  do,  is  well  settled.    As 
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a  man  consents  to  bind  Mnfself  so  shall  lie  be 
bound.  Where  no  express  or  implied  provision 
as  to  the  event  of  impossibility  can  be  found 
in  the  terms  or  circumstances  of  the  agreement 
it  is  a  general  rule  of  construction,  founded  on 
the  absolute  and  unqualified  term  of  the  prom- 
ise, that  the  promisor  remains  responsible  for 
damages  notwithstanding  the  supervening  im- 
possibility or  hardship." 

Even  If  the  words,  "as  fast  as  made," 
should  be  construed  to  be  a  condition,  the 
same  authority  (section  1887)  declares: 

"It  is  no  excuse  for  the  nonperformance  of  a 
condition  that  it  is  Impossible  for  the  obligor  to 
fulfill  it,  if  the  performance  be  in  its  nature 
possible." 

6  R.  C.  L.  p.  908,  i  365,  states  the  rule  In 
this  language,  with  reference  to  Implied  con- 
ditions '  excusing  nonperformance: 

"But  when  it  is  admitted  that  implied  con- 
ditions in  an  absolute  contract  may  excuse  per- 
formance, when  performance  has  become  im- 
possible, the  question  whether  subsequent  im- 
possibility is  an  excuse  for  nonperformance 
seems  to  become  one  of  construction.  Viewing 
the  subject  in  this  way,  the  conclusion  reached 
in  some  modern  decisions  seems  to  be  at  vari- 
ance with  the  rule  as  stated  in  the  early  Eng- 
lish decisions.  It  has  been  said  that  the  words 
of  a  mere  general  covenant  will  not  be  con- 
strued as  an  undertaking  to  answer  for  the  hap- 
pening without  the  covenantor  of  a  subsequent 
event  which  renders  performance  of  the  cove- 
nant itself  not  merely  difficult,  or  relatively  im- 
possible, but  absolutely  impossible,  owing  to  the 
act  of  God,  the  act  of  the  law,  or  the  loss  or 
destruction  of  the  subject-matter  of  the  con- 
tract. Where  the  performance  is  thus  rendered 
impossible,  the  inquiry  naturally  arises  wheth- 
er there  was  a  purpose  to  covenant  against  such 
an  extraordinary,  and  therefore  presumably  un- 
apprehended, event,  the  happening  of  which  it 
was  not  within  the  power  of  the  covenantor  to 
prevent. 

[3]  "In  other  words,  there  can  be  no  doubt 
that  a  man  may,  by  an  absolute  contract,  bind 
himself  to  perform  things  which  subsequently 
become  impossible,  or  to  pay  damages  for  the 
nonperformance,  and  this  construction  is  to  be 
put  upon  an  unqualified  undertaking  where  the 
event  which  causes  the  impossibility  was  or 
might  have  been  anticipated  and  guarded 
against  in  the  contract,  or  where  the  impossi- 
bility arose  from  the  act  or  default  of  the  prom- 
isor. 

[4]  "But  where  the  event  is  of  such  a  char- 
acter that  it  cannot  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  the  contract- 
ing parties  when  the  contract  was  made,  they 
will  not  be  held  bound  by  general  words  which, 
though  large  enough  to  conclude,  were  not  used 
with  reference  to  the  possibility  of  the  partic- 
ular contingency  which  afterwards  happens." 

We  do  not  Intend  to  convey  the  impression 
that  we  think  the  furnishing  of  power  by 
the  electric  company  was  an  Implied  condi- 


tion, or  that  the  failure  to  furnish  such  pow- 
er by  the  electric  company  rendered  perform- 
ance of  the  contract  by  appellant  Impossible. 
Upon  the  failure  of  such  power  It  became  ap- 
pellant's duty  to  substitute  other  power  or 
pay  the  damages  incident  to  a  breach,  since 
there  is  nothing  In  the  contract  indicating 
that  the  power  with  which  it  operated  its 
mill  would  likely  fall.  The  reasonable  in- 
ference from  the  language  of  the  writing  la, 
as  alleged  by  appellee,  that  appellant  had 
and  would  continue  to  have  the  power  neces- 
sary to  run  its  mill  and  the  cotton  seed  avail- 
able from  which  to  obtain  the  lint,  else  some 
mention  of  it  would  have  been  made  In  the  in- 
strument This  case  Is  distinguishable  from 
the  case  of  Wright  v.  Farmers'  National  Bank, 
81  Tex.  Civ.  App.  406,  72  S.  W.  103,  and  the 
Texas  cases  therein  cited.  In  that  here  the 
Intention  of  the  appellant  to  fulfill  the  con- 
tract Is  manifest  and  may  be  Inferred  from 
its  sale  of  and  agreement  to  make  and  ship 
200  bales  of  linters.  The  absolute  promise 
Is  Inferable  from  the  failure  to  mention  the 
contingency  which  actually  prevented  per- 
formance. In  the  Wright  Case  and  the  cases 
cited  therein,  the  Inability  to  perform  until 
the  happening  of  the  conditions  upon  which 
the  promises  to  pay  are  predicated  are  ex- 
pressed In  the  contracts  themselves.  In  the 
Instant  case  no  doubt  Is  expressed  as  to  the 
appellants  ability  to  fulfill  the  contract. 
The  rule  with  reference  to  excuses  for  non- 
performance of  similar  contracts  is  thus 
stated  In  13  a  J.  {  706: 

"The  general  rule  is  that  where  a  person,  by 
his  contract,  charges  himself  with  an  obligation 
possible  to  be  performed,  he  must  perform  it 
unless  its  performance  is  rendered  impossible  by 
the  act  of  God,  by  the  law,  or  by  the  other  par- 
ty ;  it  being  the  rule  that  in  case  the  party 
desires  to  be  excused  from  performance  in  the 
event  of  contingencies  arising  it  is  his  duty  to 
provide  therefor  in  his  contract.  Hence  per- 
formance is  not  excused  by  subsequent  inabili- 
ty to  perform,  by  unforeseen  difficulties,  •  •  • 
by  inevitable  accident,  or  by  the  breaking  of 
machinery.    *    •    • " 

What  has  been  s«id  also  disposes  of  the 
fifth  and  sixth  assignments. 

[S]  By  the  remaining  assignments  appellant 
Insists  that  the  court  erred  In  admitting  cer- 
tain evidence.  There  are  no  findings  of  fact 
In  the  record,  and  since  the  trial  was  by  the 
court  without  a  Jury,  even  if  we  grant  that 
the  admission  of  the  evidence  Is  error,  we 
must  presume  in  support  of  the  judgment 
that  the  court  did  not  consider  improper  tes- 
timony. Robinson  v.  Dale,  62  Tex.  Civ.  App. 
277,  131  S.  W.  308.  There  is  sufficient  evi- 
dence, without  that  objected  to,  to  support 
the  judgment,  and  It  is  affirmed. 
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MARKUM  v.  MARKUM.    (No.  1495.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
March  12, 1919.    On  Motion  for  Rehear- 
ing, April  9,  1919.) 

1.  Husband  and  Wife  «=>119(3)— Husband's 
conveyance  to  wife  —  community  prop- 


Thongh  husband  did  not  know  full  legal 
effect  of  a  deed  conveying  a  lot  to  his  wife  as 
her  separate  property,  but  where  it  was  partly 
intended  by  him  to  hide  his  interest  in  property 
from  creditors,  its  different  effect,  though  not 
contemplated,  was  not  a  mistake  of  fact  of 
either  party  or  the  attorney  preparing  the  con- 
veyance. 

2.  Equrrr  <8=»7— Mistake  or  Law— Relief. 

A  mistake  of  law  is  no  ground  for  relief,  as 
Ignorance  is  not  mistake,  and  equity  will  not 
grant  relief  upon  the  mere  supposition  that  the 
party  was  ignorant  of  the  legal  effect  of  his  act 
or  of  his  omission  to  act 

8.  Contracts  «=>93(1)— "Mistake  of  Fact." 
A  mistake  of  fact  is  an  unconscious  igno- 
rance or  forgetfulness  of  the  existence  or  non- 
existence of  a  fact,  past  or  present,  material  to 
the  contract. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mistake 
of  Fact]      i 

4.  Husband  and  Wife  ©=>119(3)  —  Hus- 
band's Deed  to  Wife  —  Wife's  Separate 
Pbopebtt  ob  Tbust.  « 

Before  a  trust,  either  implied  or  expressed, 
can  be  impressed  upon  a  clause  in  a  conveyance 
of  a  lot  caused  to  be  executed  by  a  husband  to 
his  wife  making  it  her  separate  property,  it 
must  first  be  shown  that  such  provision  was  in- 
serted either  through  fraud,  accident  or  mis- 
take. 

5.  Husband  and  Wife  €=»119(3)— Deed  to 
Wife  —  Separate  Pbopebtt  ob  Tbust  — 
Estoppel. 

Where  a  husband,  with  knowledge  of  the 
terms  of  a  conveyance,  caused  it  to  be  executed 
to  his  wife,  making  the  lot  conveyed  her  sepa- 
rate property,  and  it  was  delivered  to  her  with 
his  consent  and  his  knowledge  that  title  to  lot 
was'in  her,  and  where  there  was  no  understand- 
ing between  them  as  to  any  trust,  he  was  estop- 
ped to  ingraft  an  unimplied  trust  on  the  deed 
or  title. 

"6.  Husband  and  Wife  ^=»235(4)— Deed  to 
Wife— Separate  Pbopebtt— Mistake. 
Where  jury  did  not  find  any  mistake  in 
drafting  a  conveyance  of  a  lot  to  a  wife  as  her 
separate  property,  and  found  that  husband  did 
not  intend  to  make  it  her  separate  property,  and 
did  not  know  that  deed  as  drawn  would  have 
that  effect,  but  that  it  was  delivered  with  his 
knowledge  that  title  to  lot  was  in  her  name, 
and  that  he  intended  to  put  title  in  her  to  pro- 
tect it  from  his  creditors,  there  was  no  finding 
that  separate  property  clause  was  inserted  by 
mistake. 


On  Motion  for  Rehearing. 

7.  Husband  and  Wife    <£=»119(3)— Deed  to 
Wife— Sep  abate  Pbopebtt. 

If  a  husband  causes  a  deed  for  property 
paid  for  with  community  funds  to  be  made  to 
the  wife  for  her  separate  use  and  causes  the 
deed  to  so  recite,  it  will  vest  the  title  in  wife 
as  her  separate  estate. 

8.  Husband  and  Wife    «=>235<4)— Contra- 
dictory Findings— Judgment. 

Where  husband  claimed  that  a  lot  convey- 
ed to  his  wife  as  her  separate  property  was 
community  property,  the  jury's  findings  that  he 
did  not  intend  to  make  it  her  separate  property, 
and  did  not  know  that  deed  had  that  effect,  but 
intended  to  put  title  in  her  to  protect  it  from 
claims  of  his  creditors,  were  contradictory,  and 
would  not  support  a  judgment  for  husband. 

9.  Fraudulent  Conveyances      «=»172(2)  — 
Husband  and  Wife— Estoppel. 

Where  a  husband  had  creditors  when  he 
caused  a  conveyance  of  a  lot  to  be « made  to  his 
wife  as  her  separate  property,  in  order  to  bide 
his  property,  it  was  fraudulent  and  he  could 
not  be  heard  to  say  that  he  did  not  intend  to 
put  title  in  her.  .  , 

10.  Homestead  «=»31,  32  —  Intention  — 
Occupancy. 

It  takes  more  than  a  mere  intention  to  con- 
stitute a  homestead,  and  while  actual  occupancy 
of  the  land  is  not,  under  all  circumstances,  in- 
dispensable, there  must  be  something  more  than 
mere  intention  where  there  has  been  no  actual 
occupancy  as  a  homestead,  such  as  an  existing 
bona  fide  intention  to  dedicate  it  as  a  home- 
stead, evidenced  by  some  unmistakable  acts 
showing  an  intention  to  carry  out  such  design. 

11.  Trusts  «=»361— Action— Setting  Aside 
Deed. 

If  land  conveyed  to  a  wife  by  a  deed  recit- 
ing it  to  be  her  separate  property  was  held  in 
trust  for  husband,  a  suit  could  be  maintained 
by  him,  it  not  being  necessary  to  set  aside  or 
correct  deed  before  suing  for  the  interest 
claimed. 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  E.  B.  Muse,  Judge. 

Suit  for  divorce  by  Mrs.  I.  L.  Markum 
against  J.  F.  Markum,  with  cross-action  by 
defendant  seeking  an  undivided  one-half  in- 
terest In  land.  From  a  decree  for  defend- 
ant In  his  cross-action,  plaintiff  appeals. 
Affirmed  In  part,  and  reversed  and  remand- 
ed for  a  new  trial. 

Muse  ft  Muse  and  Scott,  Fagan  &  Card-' 
well,  all  of  Dallas,  for  appellant 

Brooks,  Worsham  ft  Graham,  of  Dallas, 
for  appellee. 

HUFF,«C.  J.  This  appeal  challenges  the 
correctness  of  the  judgment  of  the  trial  court 
In  giving  appellee,  J.  F.  Markum,  an  un- 
divided half  interest  in  and  to  a  certain 
lot  situated  in  the  city  of  Dallas.    The  ap- 
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pellant,  Mrs.  Markum,  brought  a  salt  against 
.appellee,  her  husband,  for  divorce.  He  filed 
a  cross-action,  asking  for  Judgment  for  an 
undivided  one-half  interest  in  and  to  a  lot 
which  had  been  acquired  during  coverture. 
As  there  is  no  issue  presented  on  this  ap- 
peal as  to  the  proper  disposition  of  the  case 
in  granting  a  divorce  and  awarding  the 
custody  of  the  minor  child,  and  the  disposi- 
tion of  the  other  property.  It  will  be  unnec- 
essary to  state  the  pleadings  other  than  on 
the  Issue  as  to  whether  the  lot  In  question 
was  the  separate  property  of  the  wife  or 
the  community  property  of  the  husband  and 
wife.  Mrs.  Markum  alleged  that  a  lot  25 
feet  by  149  feet,  out  of  block  631,  according 
to  Murphy  &  Bolanz  map  of  the  city  of 
Dallas,  was  her  separate  property.  In  an- 
swer to  that  part  of  her  petition  the  appel- 
lee pleaded  substantially  that  the  lot  in 
question  was  the  community  property,  pur- 
chased with  community  funds;  that  while 
the  deed  recited  that  it  was  paid  out  of  the 
separate  funds  of  the  wife,  and  was  made 
for  her  sole  and  separate  use,  that  such 
recitation  was  not  true,  but  that  it  was  paid 
for  out  of  the  community  funds;  that  It 
was  acquired  for  a  residential  and  business 
homestead  for  appellee  and  his  family  and 
was  Immediately  so  occupied;  that  prior 
thereto  appellant  met  with  business  reverses, 
and  had  sacrificed  his  estate  In  paying  his 
debts,  and  that  both  appellant  and  appellee 
were  desirous  of  securing  a  homestead  which 
would  not  be  subject  to  the  payment  of 
fictitious  claims  and  stale  demands;  that  he 
owed  no  valid  and  subsisting  debts,  and  did 
not  thereafter  contract  any  debts  on  the 
faith  of  such  property;  that  appellee  pos- 
sessed no  knowledge  of  conveyancing  and 
had  no  experience  therein,  and  was  ignorant 
as  to  the  effect  of  recitals  in  deeds,  and  that 
In  the  purchase  of  the  property  he  relied 
upon  his  attorney,  in  whose  ability  and  in- 
tegrity he  had  Implicit  confidence,  prepar- 
ing the  deed  In  proper  form,  and  that  it  was 
prepared  by  the  attorney  without  direction 
from  appellee,  save  and  except  as  to  the 
wish  and  desire  of  appellant  and  appellee, 
as  above  mentioned;  that  at  said  time  It 
was  understood  and  agreed  by  and  between 
the  parties,  appellant  and  appellee,  that  the 
property  should  constitute  their  commu- 
nity estate,  and  that  appellant  should  hold 
the  same  In  trust  for  such  community;  that 
appellant  well  knew  that  In  accepting  the 
deed,  with  the  recitals,  that  appellee  did  not 
make,  or  Intend  to  make,  her  a  gift  of  the 
property,  and  that  he  did  not  admit,  or  In- 
tend to  admit,  the  payment  therefor  had 
been  made,  or  would  be  made,  qut  of  her 
separate  means  and  estate;  that  appellee 
accepted  the  deed  and  caused  the  same  to  be 
placed  of  record  In  reliance  upon  said  at- 
torney, and  In  ignorance  of  the  legal  effect 
of  the  recital  therein,  and  in  the  belief  that 
It  was  so  drawn  to  preserve  the  community 


Interest  therein ;  In  such  belief  he  paid,  and 
caused  to  be  paid,  the  consideration  out  of 
his  personal  earnings  while  he  and  his  wife 
were  living  together,  by  reason  of  which 
she  holds  the  legal  title  in  trust  for  the 
community;  that,  If  the  deed  should  be 
construed  as  to  make  It  the  separate  prop- 
erty of  appellant,  then  he  alleges  the  recit- 
als were  the  result  of  a  mistake  of  the 
attorney  and  the  mutual  mistake  of  appel- 
lant and  appellee,  and  should  be  reformed 
to  carry  out  the  purpose  and  Intent  thereof; 
that,  If  he  was  mistaken  in  the  allegations 
as  to  an  express  trust  for  the  community, 
by  reason  of  the  facts  above  set  out  appel- 
lant is  bound  and  obligated  in  law  to  hold 
the  property  in  trust  for  the  use  and  bene- 
fit of  the  community  estate. 

The  appellant  urged  several  special  ex- 
ceptions to  this  plea,  which  In  some  meas- 
ure will  be  noticed  later  in  the  opinion.  The 
case  was  submitted  to  a  jury  on  special 
Issues. 

The  record  of  the  evidence  In  this  case 
presents  the  deed  by  an  abstract,  which 
shows  that  the  deed  was  dated  February  20, 
1899,  the  grantor  thereof  being  Mrs.  Alice 
Aarons,  joined  by  her  husband,  Arnold  Aar- 
ons, to  Mrs.  I.  I*,  Markum,  for  her  separate 
use  and  benefit;  that  the  deed  Is  a  general 
warranty,  and  was  filed  for  record  March  9, 
1899,  the  recited  consideration  being  $250 
cash,  and  eight  notes,  for  $100  each,  due 
1,  5,  12,  18,  24,  30,  36,  42,  and  48  months 
from  date,  with  8  per  cent  Interest,  pay- 
able semiannually,  as  the  notes  accrued. 
The  notes  were  secured  by  deed  of  trust  on 
the  lot  executed  by  I.  I*  Markum  and  her 
husband,  J.  F.  Markum,  to  J.  P.  Murphy, 
trustee,  and  bear  date  the  same  date  and 
recorded  at  the  same  time  as  the  deed.  The 
deed  of  trust  shows  to  have  been  released 
November  16,  1900,  by  Aarons  and  Murphy 
to  Mrs.  I. -I*,  Markum.  Both  parties  treat 
the  deed  as  reciting  that  the  consideration 
was  paid  out  of  the  estate  of  Mrs.  Markum, 
and  that  It  was  conveyed  to  her  for  her  sole 
use  and  benefit  The  findings  of  the  jury 
are  to  the  effect  that  Mrs.  Markum .  had 
$150  at  the  time  of  her  marriage  to  appel- 
lee, but  that  none  of  said  sum  went  Into 
the  property  in  question;  that  the  $250 
cash  paid  was  paid  out  of  the  community, 
and  that  the  deferred  purchase-money  notes 
were  also  paid  out  of  the  community.  At 
the  request  of  appellant  the  court  submit- 
ted the  following  issues,  which  are  given, 
with  the  Jurors'  answers  thereto: 

"Issue  No.  22.  The  proof  shows  that  J.  P. 
Murphy  wrote  the  deed  from  Aarons  and  wife 
to  Mrs.  I.  I*  Markum,  conveying  the  said  Har- 
wood  street  property  described  in  the  petition, 
which  original  deed  is  in  evidence.  Was  the 
said  deed,  so  written  by  J.  P.  Murphy,  written 
by  him  at  the  instance  and  in  accordance  with 
the  direction  of  Charles  Solans  ?"    Ans.:  "Yes." 

"Issue  No.  28:  Did  J.  V.  Markum  authorise 
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Chas.  Bolanz  to  have  the  deed  from  Aarons  and 
wife  to  Mm.  I.  L.  Markum  executed  in  accord- 
ance with  the  term*  of  said  deed,  as  written?" 
Ana.:  "No." 

"Issue  No.  24:  Was  the  deed  from  Aarona 
and  wife  to  Mrs.  I.  I>.  Markum  in  evidence  de- 
livered with  the  knowledge  and  consent  of  the 
defendant,  J.  F.  Markum,  that  the  title  to  the 
said  property  was  in  the  name  of  his  wife,  Mrs. 
I.  L.  Markum  7"  *Ans,:  "Tea." 

"Issue  No.  25:  Was  it  the  intention  of  the  de- 
fendant, J.  F.  Markum,  to  put  {he  tide  to  the 
property  on  Harwood  street,  described  in  plain- 
tiff1  a  petition,  in  the  name  of  his  wife,  Mrs.  I. 
Ik  Markum,  in  order  to  protect  said  property 
from  the  claim  of  his  existing  creditors,  or  of 
the  claims  of  his  future  creditors?"  Ana.: 
"Yea." 

At  the  request  of  appellee  the  court  sub- 
mitted the  following  issues  and  obtained  an- 
swers thereto  by  the  jury  as  here  set  out: 

"Special  Issue  No.  11:  Was  it  the  under- 
standing and  intention  of  the  defendant,  J.  F. 
Markum,  at  the  time  aaid  purchase  was  made 
and  said  deed  was  drawn,  that  said  lot,  when 
paid  for,  should  constitute  the  separate  prop- 
erty of  the  plaintiff,  and  that  he  would  have 
no  interest  therein?"    Ana.:  "No." 

"Special  Issue  No.  18:  Did  the  defendant,  J. 
F.  Markum,  rely  on  his  attorney  to  prepare  the 
deed  to  the  Harwood  street  property  in  proper 
form?"    Ana.:  "Yea." 

"Special  Issue  No.  19:  Did  the  defendant,  J. 
F.  Markum,  know  at  the  time  aaid  deed  waa 
drawn,  and  at  the  time  the  deferred  payments 
were  made,  that  the  deed  was  so  drawn  as  to 
make  the  lot  the  separate  property  of  the  plain- 
tiff and  to  deprive  him  of  all  interest  therein?" 
Ana,:  "No." 

"Special   Issue   No.   20:  Waa   the   Harwood 
street  property  purchased  by  the  defendant  with  j 
the  intention  of  using  and  occupying  it  as  a 
business    and    residential    homestead?"      Ana: ! 
"Yes." 

"Special   Issue   No.   21:  Was   the   Harwood ; 
street  property  actually  used  and  occupied  by 
the  defendant  and  hia  family  aa  a  business  and 
residential  homestead?"     Ans.:  "Yea." 

"Special  Issue  No.  22:  Did  the  defendant 
contract  any  debts  on  the  faith  of  his  ownership 
of  the  Harwood  street  property?"    Ana.:  "No." 

In  answer  to  a  special  Issue,  in  which 
community  property  was  denned,  the  Jury 
answered  generally  that  all  the  property  de- 
scribed in  the  plaintiff's  petition,  which  con- 
sisted of  other  realty  and  personal  proper- 
ty, was  community  property  and  paid  for  out 
of  the  community  funds.  As  the  jury  ap- 
pears to  have  rejected  Mrs.  Markum's  evi- 
dence in  toto  as  well  as  that  of  Mr.  Bolanz, 
and  accepted  Mr.  Markum's  statement,  we 
will  state  as  near  as  we  may  his  testimony 
with  reference  to  this  property.  He  pur- 
chased the  property  from  Aarons  about  the 
date  of  the  deed,  through  Murphy  &  Bolanz, 
agents,  and  paid  for  the  same  out  of  the 
community  funds,  or,  if  the  wife  paid  any 
of  the  money,  she  got  it  from  that  source. 
It  was  not  his  purpose  to  make  her  a  gift 
of  the  funds  of  the  property.    He  did  not 


know  who  drew  up  the  deed,  and  there  was 
no  discussion  between  him  and  the  agents 
sb  to  how  the  deed  should  be  drawn. ' 

"There  waa  no  understanding  who  should 
claim  the  property.  I  didn't  know  the  deed  was 
drawn  in  the  way  it  was,  containing  the  re- 
citals that  were  set  out  of  separate  property 
of  Mrs.  Markum,  and  the  conveyance  was  made 
fo*  her  sole  and  separate  use.  I  found  that 
out  in  1911  or  1912,  when  I  went  out  of  busi- 
ness. I  didn't  have  enough  money  to  settle  my 
bills.  I  had  turned  over  my  business  on  ac- 
count of  illness,  and  I  didn't  have  the  money  to 
pay  all  of  my  bills." 

He  testified  he  did  not  know  the  legal  ef- 
fect of  the  recitals  in  the  deed,  and  If  he 
had  known  he  would  not  have  signed  the 
deed;  that  Judge  Camp,  for  him,  examined 
the  title,  and  that  he  only  had  a  conver- 
sation with  him  over  the  phone  with  ref- 
erence to  the  preparation  of  the  deed. 
Camp  asked  him  how  he  wanted  the  deed 
made,  and — 

"I  says,  'Judge,  I  don't  care  how  you  make  it ; 
that  will  be  our  home;'  and  he  said,  'You  had 
better  make  it  to  Mrs.  Markum ;'  and  I  says, 
'That  is  immaterial  to  me.'  I  didn't  know  of 
the  recitals  in  that  deed,  and  I  found  out  about 
that  after  they  filed  the  suit" 

He  stated  after  his  marriage  he  failed 
in  business  in  1893,  and  again  started  busi- 
ness in  1896.  He  again  asserted  he  didn't 
see  the  deed  when  he  signed  the  deed  of 
trust  and  never  wrote  it;  "Judge  Kemp 
(Camp)  examined  that."  That  he  didn't 
have  any  talk  with  Bolanz  before  the  deed 
was  sent  to  Aarons  for  execution. 

"After  the  deed  was  recorded,  on  March  9, 
1899,  it  was  probably  two  months  before  my 
wife  and  I  moved  into  the  Harwood  street 
property  in  controversy.  •  *  •  During  that 
time  we  were  occupying  another  place  as  our 
business  homestead  and  residence  homestead,  and 
I  bought  that  Harwood  street  property  for  a 
like  purpose.  *  *  *  I  don't  think  at  that 
time  that  it  was  my  intention  to  buy  a  residence 
homestead.  I  didn't  know  that  I  would  be  able 
to  pay  for  that  one  or  not" 

The  effect  of  his  evidence  is  that  Judge 
Camp  examined  the  abstract  for  him  before 
either  the  deed  or  the  deed  of  trust  were 
executed.  That  when  Camp  asked  him  how 
he  wanted  it  written  he  left  the  matter  en- 
tirely In  Camp's  hands,  and  when  Camp  sug- 
gested that  it  be  placed  in  his  wife's  name 
he  assented.  He  thought  Camp  wrote  the 
deed  until  the  trial  disclosed  differently,  and 
testified: 

"I  do  not  know  whether  the  deed  being  in 
the  form  it  is  in  now  would  have  been  in  the 
same  'separate  property  of  the  wife'  if  Camp 
had  written  it  I  didn't  direct  Mr.  Camp  to 
put  it  in  any  form;  I  told  him  just  to  put  it 
in  the  name  of  my  wife  if  he  thought  it  was  best. 
If  I  had  known  how  to  have  written  it  I  would 
have  done  it  myself  to  save  trouble.  I  knew  all 
along  that  the  deed  was  in  my  wife's  name." 
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Appellant  offered  a  paragraph  of  an  aban- 
doned pleading,  which  in  effect  alleged  that 
It  was  not  intended  by  him  to  make  a  gift  of 
this  property  to  his  wife. 

"But  that  said  recitals  were  made  in  said  deed 
for  the  purpose  of  preventing  oppressive  and 
unremitting  creditors  of  both  plaintiff  and  de- 
fendant from  subjecting  said  property  to  the 
payment  of  their  unjust  and  exorbitant  debts." 

On  further  examination  the  appellee  ad- 
mitted that  he  failed  in  1893 ;  that  his  books 
showed  an  indebtedness  of  about  $5,000,  and 
his  stock  of  goods  amounted  not  to  exceed 
$1,800;  that  Armstrong  ft  Co.  at  that  time 
had  obtained  a  judgment  against  him  for 
about  $700,  which  was  unpaid  when  the 
property  in  question  Was  purchased,  and 
when  the  deed  was  made  to  the  wife,  but 
that  the  judgment  had  not  been  kept  alive 
by  issuing  thereon  execution.  This  question 
was  then  asked  him: 

"Bet  you  still  had  the  same  idea  when  this 
pleading  was  filed  (the  amendment  of  the  origi- 
nal answer  upon  the  trial),  to  protect  that  prop- 
erty against  anything  that  might  come  up  in 
the  past  or  anything  that  might  come  up  in 
the  future?  A.  Anything  in  the  future;  I 
didn't  know  of  anything  that  might  come  up  in 
the  past  Q.  And  it  was  for  that  reason  that 
you  designed  and  intended  that  it  should  be 
put  in  the  name  of  your  wife?    A.  Tes,  sir." 

It  appears  that  some  time  in  1910  or  1911 
he  was  again  in  the  grocery  business,  and 
on  account  of  ill  health  failed ;  that  at  that 
time  he  was  indebted  to  Atkins-Polk  Com- 
pany $200  or  $300,  which  he  did  not  pay. 
Upon  Investigation  Mr.  Atkins  found  that 
the  property  in  question  was  in  the  name 
of  appellee's  wife.  The  appellee,  Markum, 
when  he  called  upon  him  about  the  debt; 
told  Atkins  the  property  was  his  wife's,  and 
he  could  not  pay  the  debt,  but  that  he  would 
work  it  out.  The. company  charged  off  the 
debt  and  didn't  collect  it  This  evidence 
does  not  appear  to  be  denied.  It  also  ap- 
pears at  that  time  that  appellee  and  his  wife; 
were  occupying  other  property  as  a  home- 
stead. A  Mr.  Usury  testified  that  about 
10  years  before  the  trial  he  called  upon 
Mrs.  Markum  to  know  If  she  would  sell  it, 
and  she  referred  him  to  her  husband,  stat- 
ing they  were  both  interested  in  the  prop- 
erty. Mrs.  Markum  testified  she  told  Bolanz 
when  the  deed  was  made  that  she  wanted  the 
deed  in  good  shape,  and  that  it  would  be 
hers;  that  her  husband  did  not  hear  what 
she  said  to  Bolanz,  but  that  when  he  came 
in  Bolanz  told  him,  and  asked  him  if  it  was 
satisfactory,  and  appellee  said  It  was.  Bo- 
lanz had  no  definite  recollection  about  the 
conversation,  or  as  to  the  statements  or 
directions  with  reference  to  the  deed,  but 
does  testify  that  he  consulted  both  together 
about  the  trade.  Mr.  Murphy,  of  the  firm  of 
Murphy  ft  Bolanz,  wrote  the  deed,  and  it  is 
in  his  writing.    He  testified  that  he  drew  the 


deed  according  to  the  instructions  received 
from  Bolanz.  The  trial  court,  with  refer-; 
ence  to  this  property,  rendered  judgment' 
upon  the  findings  of  the  jury  for  appellee 
for  an  undivided  half  Interest  in  the  lot  in 
question. 

The  first  seven  assignments  of  appellant 
are  based  upon  the  exceptions  presented  to 
the  appellee's  answer,  which  were  overruled 
by  the  trial  court,  which,  in  effect,  excepts 
to  the  answer  because  no  facts  are  alleged 
setting  out  mistake  by  appellee's  lawyer,  or 
either  party  to  the  deed,  or  this  suit,  or  la 
what  the  mistake  consisted;  that  there  are 
no  facts  upon  which  a  trust  could  be  based, 
either  by  agreement  or  in  law;  that  there 
was  no  fraud  or  mistake  alleged  touching 
the  preparation  of  the  deed  by  the  attorney, 
or  by  the  appellee,  or  by  the  vendors,  or 
between  appellant  and  appellee,  and  no  facts 
constituting  such  mistake  alleged. 

[1-3]  Our  courts  are  quite  liberal  in  in- 
grafting trusts  on  deeds  to  land  held  in  the 
name  of  either  the  husband  or  wife,  in  fa- 
vor of  either  spouse,  or  the  community.  The 
allegations  of  appellee  in  his  answer  may 
be  sufficient  as  to  an  express  trust;  that  is, 
on  agreement  to  hold  the  title  in  the  name 
of  the  wife  in  trust  and  for  the  benefit  of 
the  community.  However,  the  averments 
are  somewhat  contradictory  in  that  respect. 
It  is  alleged  that  there  were  stale  demands 
and  fictitious  debts  outstanding  against  the 
community,  and  to  save  the  property  from  , 
these  debts  a  lawyer,  In  whom  appellee  had 
confidence,  was  procured  and  the  deed  pre- 
pared by  him  without  direction  from  appel- 
lee, "save  and  except  as  to  the  wish  and  de- 
sire of  plaintiff  and  defendant  as  above 
mentioned."  Then  it  Is  alleged  that,  if  the 
deed  had  the  effect  to  make  the  lot  the 
separate  property  of  the  appellant,  the  re- 
citals were  the  result  of  a  mistake  of  said. 
attorney.  If  the  attorney  understood  the 
law,  as  appears  he  did  from  the  statement 
in  the  pleadings,  as  to  appellee's  financial 
condition,  and  his  desire  to  cover  up  his 
property  from  fictitious  debts  and  stale  de- 
mands, he  drew  the  deed  to  effect  "the  wish 
and  desire"  of  appellee  and  according  to  his 
instructions.  There  is  no  mistake  shown  an 
the  attorney's  part  if  the  appellee  gave  Mm 
direction  to  so  draw  the  deed  as  to  effect 
such  "wish  and  desire." 

It  may  be  the  appellee  did  not  know  the 
full  legal  effect  of  the  deed  he  caused  to  be 
drawn,  and  that  it  accomplished  more' than 
he  Intended  it  should;  but  it  does  appear 
that  it  was  intended  by  him,  as  one  of  its 
effects,  to  hide  his  interest  in  the  property, 
and  now  that  it  had  another  effect,  then 
not  contemplated,  cannot  be  sold  to  be  a 
mistake  of  fact  of  either  party  or  the  at-! 
toraey,  but  It  may  have  been  ignorance  of 
the  law  on  the  part  of  somebody.  Mr.  Jus- 
tice Washington  said: 
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"If  the  mistake  be  nothing  more  than  a  mis- 
conception of  the  law,  *  *  *  I  can  only  say 
that  such  a  mistake  is  not  a  ground  of  relief, 
for  ignorance  is  not  mistake;  and  equity  will 
not  grant  relief  upon  the  mere  supposition  that 
the  party  was  ignorant  of  the  legal  effect  of 
his  acts,  or  of  his  omission  to  act."  Sims  v. 
Lyle,  Fed.  Cas.  No.  12,882. 

Our  Supreme  Court,  in  discussing  mistake, 
has  said: 

"The  most  philosophical  definition  we  have 
found  is  that  presented  by  Pomcroy:  *  •  * 
'An  unconscious  ignorance  or  forgetfulness  of 
the  existence  of  nonexistence  of  a  fact,  .past  or 
present,  material  to  the  contract.'  This  defi- 
nition contains  several  elements,  each  of  which, 
as  above  suggested,  must  be  explained  and  qual- 
ified in  its  practical  application.  Thus,  the 
ignorance  must  be  unconscious;  that  is,  not  a 
mental  state  of  conscious  want  of  knowledge 
whether  a  fact  which  may  or  may  not  exist 
does  so.  Kerr,  Fraud  &  M.  422.  This  idea  is 
involved  in,  and  furnishes  a  reason  for,  the 
exception  pointed  out  by  Dixon,  G.  J.,  in  Heard 
v.  Hall,  12  Wis.  112,  127,  on  authority  of  Kelly 
v.  Salari,  9  Mees.  &  W.  54,  vis.  where  a  par- 
ty enters  into  a  contract  ignorant  of  a  fact,  but 
meaning  to  waive  all  inquiry  into  it,  or  waives 
an  investigation  after  bis  attention  has  been 
called  to  it,  he  is  not  in  mistake,  in  a  legal 
sense.  These  limitations  are  predicated  upon 
common  experience  that,  if  people  contract  un- 
der such  circumstances,  they  usually  intend  to 
abide  *  *  •  either  way  of  the  known  uncer- 
tainty, and  have  insisted  on  and  received  con- 
sideration for  taking  that  chance."  By.  Go.  v. 
McCarty,  94  Tex.  298,  60  S.  W.  429,  63L.B. 
A.  507,  86  Am.  St.  Rep.  854 ;  Lott  v.  Kaiser, 
61  Tex.  665. 

The  appellee  cites  section  645,  voL  2, 
Pomeroy's  Equity  Jurisprudence: 

"The  first  which  I  shall  mention  is  clearly 
connected  with  the  doctrine  stated  in  the  last 
paragraph  but  one.  It  was  there  shown  that,  if 
an  agreement  is  what  it  was  intended  to  be, 
equity  would  not  interfere  with  it  because  the 
parties  had  mistaken  its  legal  import  and  ef- 
fect. If,  on  the  other  hand,  after  making  an 
agreement  in  the  process  of  reducing  it  to  writ- 
ten form,  the  instrument,  by  means  of  a  mistake 
of  law,  fails  to  express  the  contract  which  the 
parties  actually  entered  into,  equity  will  inter- 
fere with  the  appropriate  relief." 

Section  843,  Id.,  referred  to  in  the  above 
section-,  in  part  reads: 

"If  an  agreement  or  written  instrument,  or 
other  transaction,  expresses  the  thought  and 
intention  which  the  parties  had  at  the  time 
and  in  the  act  of  concluding  it,  no  relief,  af- 
firmative or  defensive,  will  be  granted  with 
respect  to  it  upon  the  assumption  that  their 
thought  and  intention  would  have  been  differ- 
ent If  they  had  not  been  mistaken  as  to  the 
legal  meaning  and  effect  of  the  terms  and  pro- 
visions by  which  such  intention  is  embodied  or 
expressed,  even  though  it  should  be  incontesta- 
bly  proved  that  their  intention  would  have  been 
different  if  they  had  been  correctly  informed  as 
to  the  law." 


There  are  ho  facts  alleged  which  show  a 
mistake  of  fact  The  title,  according  to  the 
allegation,  was  to  be  in  the  name  of  the  wife 
for  the  purpose  of  preserving  the  property 
from  appellee's  creditors.  The  appellee  did 
not  rely  upon  his  inadequate  knowledge  of 
the  law,  but -called  in  one  learned  in  the 
law,  and  In  whom  he  had  confidence,  to 
draw  the  deed.  There  Is  no  allegation  show- 
ing that  he  suggested  any  form  for  the  deed, 
and  gave  no  Instructions  except  as  to  have 
It  drawn  to  accomplish  the  "wish  and  de- 
sire" to  save  the  property  from  the  creditors. 
The  lawyer  is  not  shown  to  have  been  ig- 
norant as  to  any  fact  or  that  he  was  under 
a  misapprehension  as  to  any  fact.  As  a 
lawyer  he  must  have  known  to  have  caused 
the  Aarons  to  deed  the  land  to  Mrs.  Markum 
would  have  left  it  exposed  to  the  stale  de- 
mand and  fictitious  debts  against  appellee, 
and  that  the  only  effective  deed  which  could 
be  drawn  was  one  placing,  not  only  the  title 
in  the  name  of  the  wife,  but  making  the 
property  her  separate  property,  and  for  her 
separate  use  and  benefit  In  employing  a 
lawyer  appellant  made  the  acts  of  the  lawyer 
his  acts  and  the  knowledge  of  the  lawyer 
his  knowledge.  The  answer,  in  our  Judg- 
ment, alleges  no  such  mistake  as  will  au- 
thorize a  cancellation  of  that  provision  of  ■ 
the  deed  put  in  there  for  the  purpose  of 
protecting  the  property  from  the  creditors. 
As  above  suggested,  this  may  not  have  pre- 
vented the  establishment  by  evidence  of  an 
express  trust  upon  agreement  between  the 
husband  and  wife.  This  would  seem  to  be 
the  holding  of  Du  Perier  r.  Da  Perler,  59 
Tex.  Civ.  App.  224,  126  S.  W.  10.  How- 
ever, in  that  case  the  deed  to  the  wife  did 
not  purport  to  place  the  title  in  her  for  her 
separate  use.  It  may  well  be  doubted 
whether  the  express  terms  of  a  deed  giving 
the  terms  upon  which  the  title  is  held  can 
be  contradicted  by  proving  a  parol  trust 
without  alleging  and  proving  fraud,  acci- 
dent or  mistake. 

[4]  In  Kahn  v.  Kahn,  94  Tex.  114,  58  S. 
W.  825,  our  Supreme  Court,  in  discussing  a 
clause  In  a  deed  from  the  husband  to  the 
wife,  the  terms  of  which  are  similar  to  the 
one  in  the  Instant  case,  said: 

"The  statement  in  the  deed  from  Kahn  to 
his  wife  is  more  than  a  mere  statement  of  a 
fact  Under  the  decisions  referred  to,  its  legal 
effect  is  to.  show  the  character  of  the  right  to 
be  created  by  his  deed,  and  is  as  much  a  con- 
tractual recital  as  any  in  the  instrument  ani 
belongs  to  that  class  of  particular  and  contrao 
tual  recitals  which  in  deeds  estop  the  parties 
from  denying  them." 

Again,  it  is  said  In  that  case: 

"Nor  was  the  evidence  admissible  under  the 
rules  which  allow  the  ingrafting  of  parol  trusts 
upon  legal  titles.  No  trust  of  the  kind  known 
as  implied  trust  could  arise  from  the  facts 
stated.  •  •  *  It  cannot  be  admitted  that  it 
remained  so  after  Kahn  conveyed  it  to  his  wife, 
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for  the  plain  reason  that  his  deed  converted  it 
into  separate  property  of  the  wife.  The  testi- 
mony •  •  •  does  not  tend  to  show  any  ex- 
press trust  in  the  wife.  Its  only  tendency  is  to 
show  the  absence  of  an  intention  plainly  ex- 
pressed in  the  deed." 

That  case  would  seem  to  hold  before  a 
trust,  either  Implied  or  expressed,  could  be 
shown,  the  clause  making  the  property  the 
separate  property  of  the  wife  must  first  be 
shown  to  have  been  Inserted  either  through 
fraud,  accident,  or  mistake.  We  do  not  be- 
lieve any  valid  reason  can  be  asserted  why 
the  rule  announced  in  the  above  case  should 
not  apply  to  this.  '  The  fact  that  appellee 
did  not  execute  the  deed  to  his  wife  under 
the  pleadings  ought  not  to  affect  the  rule. 
He  alleges  he  caused  the  deed  to  be  made 
to  his  wife  to  subserve  his  own  ends  and  pur- 
poses, and  recorded  it  for  that  purpose.  Not 
only  his  Intent,  but  also  his  acts,  concur 
to  estop  him.  We  believe  the  court  should 
have  sustained  the  exceptions  as  to  the  al- 
legations of  mistake  as  pleaded  In  this  case. 
This  would  have  left  practically  only  the 
Issue  of  an  express  trust  set  up  by  the  an- 
swer. 

The  remaining  assignments  are  based  on 
refusals  to  give  Instructions  for  a  verdict  for 
appellant,  and  to  exceptions  to  the  special 
Issues  submitted  at  the  request  of  appel- 
lee, and  the  refusal  to  enter  judgment  upon 
the  findings  of  the  Jury  on  Issues  requested 
by  appellants.  Nos.  24  and  25,  heretofore 
set  out 

[5]  The  facts  In  this  case,  we  think,  pre- 
sent the  issue  of  estoppel.  While  the  deed 
was  not  executed  by  appellee,  the  facts  rais- 
ed the  question  of  knowledge  on  his  part 
as  to  its  terms  at  the  time  it  was  executed, 
and  again  In  1911  and  1912,  and  the  Jury 
found  that  It  was  delivered  to  his  wife  with 
his  knowledge  and  consent,  knowing  that 
the  title  to  the  lot  was  In  her.  Perhaps 
on  the  facts,  aside  from  the  deed,  the  court 
ought  not  to  charge  as  a  matter  of  law  that 
appellee  was  estopped;  but  In  this  case  we 
find  no  evidence  of  an  express  trust,  but, 
on  the  contrary,  the  appellee  testified  there 
was  no  understanding  between  him  and  his 
wife.  In  such  an  event  he  could  not  in- 
graft an  Implied  trust  on  the  deed  or  title, 
and,  no  express  trust  having  been  proven, 
the  deed  should  have  been  given  proper  legal 
effect    Kahn  v.  Kahn,  supra. 

[6]  The  jury  did  not  find  that  there  was 
a  mistake  in  drafting  the  deed.  The  effect 
of  their  finding  is  It  was  the  understand- 
ing and  intention  of  appellee  not  to  consti- 
tute the  property  the  separate  estate  of  the 
wife;  that  he  did  not  know  when  the  deed 
was  drawn  that  it  would  make  It  her  sep- 
arate property  without  any  Interest  left  In 
him.  They  did  find,  however,  It  was  de- 
livered with  his  knowledge  and  consent  that 
the  title  to  the  lot  was  In  the  name  of  his 
wife.    We  do   not  believe  this   presents  a 


finding  that  the  clause  was  inserted  by  mis- 
take of  any  one.  In  looking  to  the  evidence, 
we  think  It  Is  shown  it  was  inserted  pur- 
posely and  to  accomplish  the  legal  purport 
of  the  deed ;  that,  If  he  himself  did  not  ex- 
amine the  deed,  he  employed  an  attorney  to 
attend  to  It  for  him.  The  Jury  also  found 
it  was  his  Intention  to  put  the  title  in  his 
wife  in  order  to  protect  the  property  from 
the  claims  of  existing  creditors,  or  the 
claims  of  future  creditors,  and  the  evidence 
shows  without  dispute  that  In  1911  or  1912 
he  did  use  this  deed  to  prevent  the  property 
being  levied  on  by  his  creditors.  We  do  not 
think  under  the  pleadings,  the  evidence,  and 
the  findings  of  the  Jury  the  judgment  should 
have  been  entered  for  appellee  for  an  un- 
divided one-half  Interest  In  this  lot  We 
believe  the  cases  cited  by  appellee  as  to  the 
effect  of  a  recital  in  deeds  of  this  character 
sustain  appellant's  contention  in  this  case. 
McCutchen  v.  Purlnton,  84  Tex.  603,  19  S. 
W.  710;  National  Bank  v.  Hall,  SO  S.  W. 
74 ;  Hatchett  v.  Conner,  30  Tex.  112 ;  Story 
y.  Marshall,  24  Tex.  307,  76  Am.  Dec.  106; 
Owen  v.  Tankersley,  12  Tex.  411;  Smith  v. 
Boquet,  27  Tex.  507;  Hodges  v.  Taylor,  57 
Tex.  198;  Hoeser  v.  Kraeka,  29  Tex.  450; 
Lot*  v.  Kaiser,  61  Tex.  665 ;  Hunter  v.  Hun- 
ter, 45  9.  W.  821;  Kahn  v.  Kahn,  94  Tex. 
114,  68  S.  W.  825;  Shook  v.  Shook,  125  S. 
W.  638 ;  Davis  v.  Davis,  44  Tex.  Civ.  App. 
238,  98  S.  W.  198. 

We  have  decided  not  to  discuss  the  testi- 
mony with  reference  to  the  purpose  of  plaei 
lng  the  title  In  the  name  of  the  wife  to 
defraud  the  creditors,  further  than  to  state 
that  It  does  not  appear  conclusively  that 
at  the  time  the  property  was  purchased  that 
It  was  then  or  would  be  exempt  from  execu- 
tion. This  will  be  apparent  from  reading 
the  statement  set  out  by  us  In  the  beginning 
of  the  opinion.  The  rules  of  law  governing 
such  question  need  no  discussion  from  us. 

We  believe  the  Judgment,  giving  appellee 
an  undivided  one-half  Interest  in  the  lot  In 
question,  should  be  reversed  and  remanded 
for  a  new  trial,  but  In  all  other  respects 
the  judgment  will  be  affirmed. 

Reversed  and  remanded  in  part  and  af- 
firmed in  part 

On  Motion  for  Rehearing. 

On  the  original  hearing  we  held,  under  the 
allegations  made  by  appellee,  he  caused  the 
deed  to  be  executed  to  his  wife  for  the  pur- 
pose of  protecting  It  from  the  fictitious  and 
stale  demands  of  his  creditors ;  that  In  mak- 
ing the  deed  for  the  separate  use  of  his  wife 
he  had  the  title  placed  in  her,  and  the  deed, 
having  expressed  the  trust  upon  which  the 
estate  was  held  by  her,  could  not  be  con- 
tradicted by  proving  a  resulting  or  Implied 
trust  for  the  use  and  benefit  of  the  com- 
munity in  the  absence  of  fraud  or  mistake; 
that  the  answer  or  cross-petition  of  appellee 
alleged  no  facts  constituting  mistake,  but 
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the  allegation  negatived  a  mistake  In  fact.  In 
that  the  allegations  showed  the  deed  effect- 
ed the  very  purpose  designed  by  appellee, 
and  that  he  made  no  specific  direction  as 
to  the  form  or  terms  of  the  deed  further 
than  to  state  the  purpose  desired  to  his  at- 
torney; that,  having  caused  the  deed  so  to 
be  made,  he  should  be  bound  by  Its  terms 
as  much  so  as  If  he  himself  had  executed 
the  deed  direct  fo  his  wife. 

[7]  "If  he  causes  a  deed  for  property,  paid 
for  with  community  funds,  to  be  made  to  the 
wife  for  her  separate  use,  and  causes  the 
deed  to  so  recite,  it  will  vest  the  title  in 
the  wife  as  her  separate  estate."  McCutch- 
en  v.  Purinton,  84  Tex.  603,  19  S.  W:  710. 
It  Is  true  that  case  does  eay  that  testimony 
to  show  the  recitals  In  the  deed  were  not 
paid  out  of  the  separate  funds  in  a  proper 
case  would  be  admissible.  One  instance  in 
which  It  would  have  been  proper  to  admit 
such'  evidence  would  be  when  the  creditor 
attacked  the  deed  as  being  In  fraud  of  cred- 
itors ;  another  might  be  when  it  was  shown 
that  the  clause  was  Inserted  through  fraud 
or  mistake.  Kahn  v.  Kahn,  04  Tex.  114,  68 
8.  W.  825;  Lott  ▼.  Kaiser,  61  Tex.  685. 
The  appellee  Insists  that  the  court,  in  the. 
case  of  Strickland  v.  Baugh,  160  8.  W.  181, 
reached  a  different  conclusion  to  the  one  an- 
nounced, by  us.  The  facts  alleged  in  that 
case  and  this  we  regard  as  materially  dif- 
ferent. In  that  case  it  was  the  purpose  and 
direction  of  the  husband.  In  having  the  deed 
executed  to  be  so  drawn  as  to  vest  title  In 
his  wife  after  his  death;  but,  Instead  of 
so  drawing  the  deed,  it  was  made  to  vest 
a  present  title  In  the  wife  as  her  separate 
estate,  and. also  it  was  shown  the  wife  did 
not  know  of  that  deed.  The  deed  there  to 
be  drawn  was  to  be  testamentary  In  char- 
acter, but  instead  it  was  drawn  so  as  to 
vest  title  In  praesenti.  This  the  court  evi- 
dently found  was  a  mistake  in  the  drafts- 
man and  was'  not  drawn  according  to  di- 
rection. In  this  case  the  deed,  according  to 
the  allegation,  was  drawn  so  as  to  effect 
the  purpose  of  appellee  without  any  direc- 
tion as  to  Its  form  or  terms.  This  case  falls 
nearer  under  the  rule  announced  by  the  Su- 
preme Court  In  the  case  of  Lett  v.  Kaiser, 
supra..  We  did  not  decide  the  case  on  es- 
toppel arising  upon  a  purpose  to  defraud 
creditors,  but  on  the  ground  that  the  deed 
itself  expressed  the  trust  upon  which  the 
title  was  held,  and  was  so  executed  by  the 
procurement  of  the  husband.  We  were  of 
the  opinion  that  the  pleadings  as  to  mistake 
were  not  sufficient  on  their  face.  The  as- 
signments presenting  error  in-  failing  to  in- 
struct a  verdict  or  to  render  judgment  upon 
the  motion  of  appellee  were  not  sustained; 
that  is,  to  the  extent  of  holding  that  the 
court  should  have  rendered  judgment  for  the 
appellee  upon  the  verdict 

[I,  I]  We  doubt   very  seriously  _whether 
the  findings  of  the  jury  authorized  a  Judg- 


ment for  any  one,  aa  we  regard  them  as 
being  in  their  nature  contradictory.  That 
Is,  they  find  It  was  not  the  intention  of  ap- 
pellee to  constitute  the  property  the  sep- 
arate estate  of  the  wife,  and  that  he  did 
not  know  it  would  be  her  separate  prop- 
erty, but  they  also  find  it  was  his  intention 
to  put  the  title  to  the  property  In  the  wife 
In  order  to  protect  it  from  the  claims  of 
existing  creditors  and  the  claims  of  future 
creditors.  If  that  was  his  intention,  there 
could  not  be  a  mistake  in  so  wording  the 
deed  as  to  make  It  effectual.  These  findings 
we  regard  as  contradictory,  and,  In  our 
opinion,  would  not  support  a  judgment ;  and 
again,  if  he  had  creditors  at  that  time  and 
he  sought  to  cover  up  his  property,  it  was 
fraudulent,  and  be  will  not  be  heard  to  say 
that  he  did  not  intend  to  put  the  title  In 
his  wife.  It  is  insisted  also  that  the  prop- 
erty was  exempt.  If  It  was,  there  was  no 
fraud  on  the  creditors  in  deeding  It  to  his 
wife.  While  the  jury  found  appellee  bought 
the  property  with  the  intention  of  occupying 
It  as  a  business  and  residential  homestead, 
and  that  It  was  actually  so  used,  they  do 
not  find  when  It  was  so  used.  The  appellee 
testified  that  it  was  two  months  after  record- 
ing the  deed  before  he  moved  on  the  prop- 
erty, and  during  that  time  he  and  his  family 
were  living  on  another  place  as  a  business 
and  residential  homestead. 

[10]  It  takes  more  than  a  mere  intention 
to  constitute  a  homestead;  jthat  is  only  a 
part.  As  we  understand,  actual  occupancy 
of  the  land  is  not,  under  all  circumstances, 
indispensable;  'but  there  must  be  something 
more  than  mere  intention,  where  there  has 
been  no  actual  occupancy  of  the  land  as  a 
homestead,  to  vest  it  with  that  quality. 
There  must  be  an  existing  bona  fide  Inten- 
tion to  dedicate  the  property  as  a  home- 
stead, and  this  must  be  evidenced  by  some 
unmistakable  acts  showing  an  intention  to 
carry  out  the  design.  At  the  time  of  the 
conveyance  and  for  two  months  thereafter 
appellee  and  his  family  occupied  other  prop- 
erty aa  a  homestead.  Can  It  be  said  that 
the  mere  intention  at  some  future  time  to 
make  the  property  so  bought  a  homestead 
at  the  time  the  wife  took  a  deed  thereto  in 
her  separate  right  will  Invest  it  with  that 
character?  Loan  Co.  v.  Blalock,  76  Tex.  85, 
13  S.  W.  12 ;  Parrlsh  v.  Hawes,  95  Tex.  185, 
66  S.  W.  209.  We  refer  to  the  question  of 
homestead  in  the  original  opinion  as  not  be- 
ing conclusively  shown.  While  the  jury  did 
find  it  was  the  intention  so  to  use  the  prop- 
erty, and  that  It  was  subsequently  so  occu- 
pied, they  did  not  And  when  It  was  occupied. 
The  question  Is  presented  by  appellee's  evi- 
dence whether  he  had  In  fact  abandoned  his  i 
former  home  when  be  caused  the  deed  to  be 
executed  to  his  wife.  We  were  not  satisfied 
that  the  findings  of  the  jury  would  author- 
ize the  judgment,  and  hence  concluded  It  to 
be  our  duty  to  .reverse  the  case.    A)  this 
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time  we  desire  to  state  that  we  did  not  bold 
that  the  action  was  barred  by  the  statute  of 
limitation. 

[11]  It  is  oar  view,  If  the  land  was  held 
in  trust  by  appellee,  the  suit  could  be  main- 
tained. It  was  not  necessary  to  set  aside 
the  deed  or  correct  the  deed  before  suing 
for  the  Interest  claimed.  Insurance  Co.  v. 
Brannon,  99  Tex.  391,  89  a  W.  1057,  2  L. 
R.  A.  (N.  S.)  648, 13  Ann.  Cas.  1020;  Alfalfa, 
etc.,  v.  Mudgett,  199  9.  W.  337.  As  we  view 
this  case,  it  should  be  reversed  for  a  new 
trial  as  to  the  lot  In  question. 

The  motion  for  rehearing  will  be  over- 
ruled. 


PULLMAN  CO.  v.  McGOWAN  et  al. 
(No.  6175.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

March  12,  1919.    Rehearing  Denied 

April  0,  1919.) 

1.  Trial  <8=»88(1)— Reception  or  Evidence 
— Hypothetical  Question— Objection. 

An  objection  to  a  hypothetical  question  put 
to  an  expert  witness  that  it  was  "a  hypotheti- 
cal question  in  which  all  the  facts  are  not  be- 
fore the  witness"  held  too  general  and  indefinite 
to  be  sustained,  especially  where,  when  the  at- 
torney asking  the  question  asked  for  the  facts 
omitted,  none  were  given,  and  the  same  hypo- 
thetical questions  were  asked  and  like  answers 
returned  by  other  expert  witnesses  without  ob- 
jection. 

2.  Depositions  ®=»109— MonE  of  Making— 
Objections. 

Objections  to  interrogatories  because  they 
were  prefaced  by  a  synopsis  of  the  allegations 
of  the  petition  and  because  they  were  leading 
were  objections  going  to  the  form  and  manner 
of  taking,  and  therefore  could  not  be  considered 
where  they  were  not  made  in  writing  and  taken 
as  required  by  Rev.  St  1911,  art.  3676,  and  call- 
ed to  the  attention  of  the  court,  but  were  made 
in  open  court  during  the  trial. 

8.  Carriers  «=>416—  Sleeping  Cab  Company 
— Injury  from  Unheated  Cab— Evidence.— 
Admissibility. 
In  action  against  sleeping  car  company  for 
injury  from  being  transported  in  an  insufficient- 
ly heated  car,  testimony  of  the  defendant's  as- 
sistant superintendent  as  to  the  duty  of  the  de- 
fendant's porter  to  build  a  fire  in  the  sleeper 
was  properly  admitted. 

4.  Appeal  and  Ebbob  «J=»1050(1)— Admitting 
Testimony— Similar  Testimony  Received 
Without  Objection. 

Appellant  cannot  complain  of  the  admission 
of  improper  testimony  where  other  witnesses 
testified  to  the  same  fact  without  objection. 

5,  Cabbiebs  «j=»411— Sleeping  Cab  Company 
—Injury  to  Passenger— Defenses. 

Where  sleeping  car  passenger  was  aroused 
by  deeping  car  employe  and  compelled  to  leave 
the  car  in  which  he  was  sleeping  and  directed  to 


another  car  not  heated,  in  which  he  was  re- 
fused a  berth,  and  compelled  to  sit  in  clothing 
which  had  become  wet  by  exposure  to  rain  dur- 
ing the  transfer,  the  sleeping  car  company  was 
liable  therefor,  and  could  not  defend  by  showing 
that  the  railway  company  had  told  it  to  make 
the  transfer. 

0.  Carriers  «J=»416— Injury  to  Passenger— 
Submitting  Liability  or  Joint  Tobt-Fea- 
sors  to  Jury. 
In  passenger's  action   for  injuries  against 
sleeping  car  and  railroad  companies,  the  sleeping 
car  company  could  not  complain  that  the  liabil- 
ity of  the  railway  company  was  not  submitted 
to  the  jury,  so  far  as  the  judgment  rendered 
against  it  in  favor  of  the  passenger  was  con- 
cerned;  both  it  and  the  railway  company  being 
joint  tort-feasors. 

7.  Contribution  «J=»5— Joint  Tort-feasors. 

Although  railway  company  ordered  that  pas- 
sengers in  a  sleeping  car  be  transferred  to  an- 
other car,  if  the  sleeping  car  company  compelled 
a  passenger,  in  making  the  transfer,  to  walk 
through  rain  and  mud,  and  refused  to  beat  the 
second  coach  and  to  give  a  berth  therein  to  the 
passenger,  it  bad  no  right  to  demand  contribu- 
tion from  the  railroad  for  the  passenger's  dam- 
ages from  injuries  so  received;  it  being  the 
active  and  direct  agent  concerned  therein. 

8.  Contribution  4J=»5— Joint  Tort-feasors. 

The  doctrine  of  contribution  is  never  ap- 
plicable to  one  who  was  concerned  in  commit- 
ting the  tort 

9.  Carriers  <@=>411— Sleeping  Car  Company 
—Responsibility  for  Acts  of  Porter. 

Where  sleeping  car  company  gave  orders  re- 
quiring certain  action  on  the  part  of  its  porter, 
it  was  liable  for  such  action,  although  in  per- 
forming it  the  porter  failed  to  act  with  ordinary 
prudence. 

10.  Carriers  «=»411— Sleeping  Cab  Compa- 
ny—Negligence in  Transferring  Passen- 
gers. 

The  duty  arising  from  the  relation  of  car- 
rier and  passenger  between  a  sleeping  car  com- 
pany and  its  passenger  to  use  proper  care  in 
transferring  the  passenger  from  one  sleeper  to 
another  is  not  affected  by  the  fact  that  the  com- 
pany does  not  control  the  trains  to  which  its 
coaches  are  attached. 

11.  Appeal  and  Ebbob  «=»742(5)  —  Assign- 
ment of  Error— Statement. 

In  action  by  sleeping  car  passenger  for  in- 
juries from  being  carried  in  an  unheated  car, 
an  assignment  of  error  of  the  company  com- 
plaining of  refusal  of  instruction  that  the  com- 
fort of  passengers  who  were  asleep  could  not 
be  sacrificed  in  the  interest  of  those  awake  by 
putting*  on  the  heat  could  not  be  sustained, 
where,  in  the  statement  following  the  assign- 
ment, appellant  failed  to  point  out  how  any  such 
sacrifice  would  have  resulted. 

12.  Negligence  «8=»2— Rules  of  Corpora- 
tions. 

Rules  of  corporations  cannot  justify  negli- 
gence. 
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15.  Trial  <ft»238(l>— Instructions— Submit- 
ting Two  ISSUES. 

In  action  by  sleeping  car  pasBenger  for  in- 
juries from  being  refused  a  berth  in  a  sleeper 
to  which  he  waa  transferred,  a  charge  submit- 
ting the  issue  as  to  whether  a  berth  waa  re- 
quested by  him  and  refused  by  the  defendant 
sleeping  car  company  was  not  objectionable  as 
submitting  two  issues. 

14.  Trial  o>=>261— Instructions  Resjcested 
En  Masse. 
Where  defendant  asked  the  submission  in 
bulk  of  23  issues,  on  different  matters,  they 
were  properly  refused,  when  at  least  a  portion 
thereof  had  been  embodied  in  the  charge  of  the 
court,  as  the  court,  under  such  circumstances, 
was  under  no  obligation  to  attempt  to  pass  upon 
the  correctness  of  such  a  mass  of  issues. 

16.  Trial  «=»232(2)— Instructions— Gener- 
al Charge. 

A  requested  general  charge  requiring  a  gen- 
eral verdict  in  a  case  submitted  on  special  is- 
sues is  properly  refused. 

lb.  Negligence      «s361(i)    —    "Proxxkatb 

Cause"— Concurring  Causes. 
It  is  not  essential  that  a  "cause  should  act 
alone  in  order  to  constitute  it  the  "proximate 
cause";  but,  if  it  concurs  with  another  cause 
in  producing  the  injury,  it  will  be  a  proximate 
cause,  and  one  or  both  of  the  instruments  set- 
ting the  cause  in  motion  will  be  liable. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proxi- 
mate Cause.] 

17.  Carriers  «J=411—  Sleeping  Oar  Compa- 
ny —  Injury  to  Passenger  —  Proximate 
Cause. 

Notwithstanding  the  concurrent  negligence 
of  another,  if  a  sleeping  car  company's  negli- 
gence in  causing  the  transfer  of  its  passenger 
to  another  sleeper  and  in  failing  to  heat  the  sec- 
ond sleeper  or  refusing  a  berth  therein  pro- 
duced a  condition  from  which  the  passenger's 
tuberculosis  developed,  the  causal  connection  be- 
tween such  acts  and  the  tuberculosis  was  un- 
broken, and  the  company  was  liable. 

18.  Damages  «=al32(l)— Exoessivbnxss. 
Where  sleeping  car  company  compelled  its 

passenger  to  transfer  from  one  coach  to  anoth- 
er, exposing,  him  to  rain  and  cold,  and  then 
failed  to  heat  the  second  coach,  and  denied  him 
a  berth  therein,  from  which  acts  he  contracted 
tuberculosis  and  was  without  hope  of  recovery, 
a  verdict  for  $30,000  was  not  excessive,  where 
he  was  only  46  years  old  and  was  incapacitated 
from  work  and  had  been  earning  $4,000  a  year. 

Appeal  from  District  Court,  Bexar  County; 
R.  B.  Minor,  Judge. 

Suit  by  J.  A.  McGowan  against  the  Pull- 
man Company  and  others,  with  cross-action 
by  the  named  defendant  against  the  San  An- 
tonio &  Aransas  Pass  Railway  Company. 
From  a  Judgment  for  plaintiff  in  the  first  ac- 
Hon,  and  for  defendant  Railway  Company  in 
the  cross-action,  the  Pullman  Company  ap- 
peals.   Affirmed. 


Gulnn  Je  McNeill,  of  San  Antonio,  for  ap- 
pellant. 

Boyle,  Ezell  &  Orover,  Ernest  Fellbaum,  11. 
C.  Carter,  Champe  G.  Carter,  Randolph  L. 
Carter,  and  Perry  J.  Lewis,  all  of  San  An- 
tonio, for  appellees. 

FLT,  C.  3.  This  is  a  suit  for  damages,  in- 
stituted by  J.  A.  McGowan  against  the  Pull- 
man Company,  the  San  Antonio  &  Aransas 
Pass  Railway  Company,  and  the  St.  Louis, 
Brownsville  &  Mexico  Railway  Company,  In 
which  it  was  alleged  that  the  first-named 
railway  company  operated  a  line  of  railroad 
from  San  Antonlo\to  Sinton,  Tex.,  and  the 
last-named  railway  company  a  line  from  Sin- 
ton  to  Brownsville;  that  the  three  companies 
were  operating  sleeping  coaches  belonging 
to  appellant  over  the  two  lines  from  San  An- 
tonio to  Brownsville;  that  on  October  26, 
1914,  McGowan  bought  a  ticket  from  the  San 
Antonio  &  Aransas  Pass  Railway  Company 
from  San  Antonio  to  Brownsville,  and  also 
secured  a  ticket  for  the  sleeper  between  the 
two  points;  that  he  was  assigned  his  berth 
in  the  sleeping  coach,  and  was  transported 
to  Sinton,  and  the  sleeping  coach  placed  by 
the  Initial  carrier  on  transfer  track  used  by 
the  two  railway  companies,  and  while  there 
the  servants  of  appellant  awakened  the  plead- 
er and  directed  him  to  leave  his  berth  and 
transfer  to  another  sleeper,  which  he  did  by 
walking  through  mud  and  water,  exposed  to 
cold,  and  when  he  reached  the  other  sleeper 
no  berth  was  furnished  him,  and  he  was  com- 
pelled to  sit  the  rest  of  the  night  in  his  wet 
clothing,  the  car  not  being  heated.  He  al- 
leged that  he  had  become  ill  from  the  expo- 
sure, and  sustained  great  and  permanent  dam- 
ages. The  cause  was  submitted  to  a  jury  on 
special  issues,  and  upon  the  answers  thereto 
judgment  was  rendered  In  favor  of  appellee 
McGowan  against  appellant  for  $30,000.  Up- 
on the  cross-action  of  appellant  against  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany the  verdict  was  in  favor  of  the  latter, 
and  the  suit  was  dismissed  by  McGowan  as 
against  the  St  Louis,  Brownsville  &  Mexico 
Railway  Company.  This  appeal  Is  by  the 
Pullman  Company  alone. 

The  facts  showed  that  appellant  was  neg- 
ligent In  causing  McGowan  to  leave  the 
sleeping  coach  at  Sinton  during  the  night,  in 
bad  weather,  and  walk  through  mud  and  wa- 
ter to  get  another  coach,  and  in  hot  heating, 
the  second  coach,  and  in  not  providing  a 
berth  for  him  in  the  second  coach.  That 
negligence  was  the  direct  and  proximate 
cause  of  Illness  and  a  fatal  disease  from 
which  he  will  never  recover.  The  jury  found 
that  the  Aransas  Pass  Railway  Company  had 
not  been  guilty  of  negligence  causing  the  In- 
juries to  McGowan,  and  the  evidence  was 
sufficient  to  justify  such  finding. 

The  petition  was  clear  and  explicit  in  al- 
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leglng  the  negligence  of  appellant  and  Its 
connection  with  and  relation  to  the  two  rail- 
way companies,  and  the  first  assignment  of 
error,  which  assails  the  action  of  the  court 
In  not  sustaining  the  two  special  exceptions 
to  the  petition,  is  overruled.  The  petition 
goes  Into  details  and  mlnutia,  probably  not 
absolutely  required,  and  it  is  certainly  not 
open  to  the  charge  of  vagueness,  Inconsisten- 
cy, uncertainty,  or  a  failure  to  allege  any 
and  all  facts  necessary  to  show  the  liability 
of  appellant.  The  exceptions  are  so  Indefinite 
and  uncertain  as  to  come  almost,  if  not 
quite,  within  the  definition  of  a  general  de- 
murrer. They  fail  to  specifically  point  out 
the  objections  to  the  petition. 

There  is  no  merit  in  the  second  assignment 
of  error,  and  it  is  overruled.  If  the  excep- 
tion, which  it  is  .claimed  should  have  been 
sustained,  was  acted  upon  by  the  court,  the 
record  fails  to  show  it  However,  if  it  had 
been,  it  should  have  been  overruled. 

The  allegations  of  the  petition  clearly 
show  that  the  negligence  of  appellant  was  the 
direct  and  proximate  cause  of  the  sickness  of 
McGowan  and  the  damages  resulting  there- 
from. Appellant  compelled  him.  to  leave  its 
coach  In  which  be  was  sleeping  and  .go  ont 
into  an  inclement  night  and  enter  another 
coach  In  which  no  arrangements  were  made 
for  his  accommodation  or  comfort;  and  sick- 
ness was  produced  by  such  negligence  from 
which  he  will  never  recover.  The  third, 
fourth,  and  fifth  assignments  are  overruled. 
.  [1]  The  following  question  was  asked  Dr. 
Wolf,  a  physician  who  had  treated  Mc- 
Gowan: 

"Doctor,  from  your  treatment  of  him,  from 
all  you  saw  of  the  case,  saw  of  Mr.  McGowan, 
and  adding  to  that  the  hypothesis  that  I  put 
to  you,  that  in  the  latter  days  of  October  be 
was  subjected  to  an  exposure  while  on  a  trip 
to  Brownsville,  in  which  he  was  required  to  get 
out  of  his  berth  in  a  warm  sleeping  car,  out 
into  the  cold,  cool,  damp  air;  that  it  was  wet 
and  damp;  that  he  got  his  feet,  both  muddy 
and  wet,  and  then  sat  in  a  cold  car  afterwards 
for  several  hours  in  a  thoroughly  chilled  con- 
dition, and  then  contracted  this  cold  and  this 
grippe,  in  which  you  saw  him  in  the  early 
days  of  November— with  the  history  of  that  ex- 
posure, and  then  the  cold  and  grippe,  as  you 
first  saw  him,  and  the  history  of  the  case  sub- 
sequently, as  you  know  it,  what  would  you  say 
in  your  opinion  was  the  origin  of  the  tuber- 
culosis?" 

To  that  question  before  answered  was 
added: 

"That,  when  taking  this  trip  to  Brownsville, 
he  was  in  good  health,  was  a  strong,  robust 
man;  then  he  sustained  that  exposure,  as  I 
outlined  in  this  same  question,  returned  to  San 
Antonio,  and  was  in  the  condition  that  you 
saw  him  in  November,  when  he  had  the  bad 
cold  and  bronchitis — upon  that  hypothesis,  what 
would  you  say;  where  did  the  tuberculosis 
have  its  origin?" 


The  objection  urged  to  the  question  was: 

"Because  it  is  a  hypothetical  question  in 
which  all  the  facts  are  not  before  die  witness, 
and,  on  account  of  the  great  uncertainty  that 
attends  an  opinion  of  that  kind,  we  do  not 
think  that  such  an  opinion  is  competent'  testi- 
mony, and  we  object  to  it  for  those  reasons." 

It  will  be  noted  that  the  objection  is  very 
genera^  and  indefinite,  and  when  the  attorney 
for  McGowan  asked  for  the  facts  omitted, 
none  were  given,  although  counsel  attempted 
to  answer  the  question.  The  objections  are 
too  general  and  indefinite  to  be  sustained. 
The  question  objected  to  Was  put  as  a  hypoth- 
esis or  an  opinion  based  upon  proven  facts, 
and  was  properly  presented,  and  the  answer 
of  the  witness  thereto  was  unobjectionable. 
Expert  testimony  is  elicited  by  hypothetical 
questions  and  is  the  opinion  of  the  expert 
based  upon  certain. facts  stated  in  the  ques- 
tion or  heard  by  the  expert  from  other  wit- 
nesses. Dr.  Wolf  clearly  qualified  himself 
as  an  expert.  The  matter  Is  thus  clearly 
presented  by  Chief  Justice  Shaw  in  Dicken- 
son v.  Fitchburjg,  13  Gray  (Mass.)  546:    . 

"In  order  to  obtain  the  opinion  of  a  witness 
on  matters  not  depending  upon  general  knowl- 
edge, but  On  (acts  riot  testified  of  by  himself, 
one  of  two  modes  is  pursued,  either  the  witness 
is  present  and  hears  all  the  testimony,  or  the 
testimony  is  summed  up  in  the  question  put 
to-  him ;  and  in  either  case  the  question  is  put 
to  him  hypothetically,  whether,  if  certain  facts 
testified  of  are  true,  he  can  form  an  opinion, 
and  what  that  opinion  is." 

Rogers  on  Expert  Testimony,  p.  65,  states : 

"Counsel,  in  framing  the  hypothetical  ques- 
tion, may  base  it  upon  the  hypothesis  of  the 
truth  of  all  the  evidence,  or  on  an  hypothesis 
especially  framed  on  certain  facts  assumed  to 
be  proved  for  the  purpose  of  the  inquiry.  The 
question  is  not  improper  simply  because  it  in- 
cludes only  a  part  of  the  facts  in  evidence." 

The  same  questions  were  asked  and  like 
answers  returned  by  other  medical  experts 
without  objection.  The  sixth  assignment  of 
error  is  overruled. 

[2]  The  seventh  assignment  of  error  ob- 
jects to  interrogatories  to  J.  S.  Bowles,  Al- 
bert Brown,  and  Mrs.  Albert  Brown,  because 
they  were  prefaced  by  a  synopsis  of  the  al- 
legations in  the  petition.  The  preamble  did 
not  tend  to  lead  the  witnesses,  but  merely 
Informed  them  of  the  allegations  of  the  pe- 
tition. The  objections  went  to  the  form  and 
manner  of  taking,  and  were  not  in  writing, 
taken  as  required  by  statute,  and  called  to 
the  attention  of  the  court.  The  objection  was 
made  In  open  court  during  the  trial  The 
objection  was  that  the  questions  were  lead- 
ing, and  it  is  settled  that  such  objections  go 
to  the  manner  and  form  of  taking.  Rev.  St. 
art  8676;  Gill  v.  Barik,  61  S.  W,  146;  Hugo 
v.  Hirsch,  63  S.  W.  16S;  Pottery  Co.  v.  Black, 
149  S.  W.  735. 
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[S.4]  The  eighth  assignment  of  error  as- 
sails the  action  of  the.  court  in  permitting 
Hoffman,  appellant's  assistant  superintend- 
ent to  testify  that  It  was  the  duty  of  ap- 
pellant'* porter  to  build  a  fire  1a  the  Pull- 
man sleeper  when  standing  on  a  transfer 
track,  and  striking  out  additional  matters 
stated  by  the  witness  as  to  the  effect  that  it 
was  the  duty  .of  the  railway  company  to  see 
that  the  car  was  kept  comfortable.  Of 
course,  McGowan  had  no  interest  in  what 
the  duty  of  the  railway  company  may  have 
been,  and  it  could  not  affect  him.  The  tes- 
timony as  to  the  duty  was  proper,  coming  as 
it  did  from  appellant's  officer,  but,  if  it  bad 
been  improper,  appellant  could  not  complain 
because  the  Pullman  conductor  and  porter 
testified  without  objection  to  the  same  fact' 
as  to  the  duty  of  the  porter. 

The  objection  to  certain  testimony  present- 
ed by  the  ninth  assignment  is  one  that  has 
no  bearing  upon  the  case  of  appellant,  but 
relates  to  appellant  and  the  railway  compa- 
ny, and  it  Is  overruled.  As  will  hereinafter 
appear,  it  Is  of  no  Importance  as  between 
appellant  and  the  San  Antonio  &  Aransas 
Pass  Bailway  Company  on  the  question  of 
contribution. 

The  statement  following  the  tenth  assign- 
ment fails  to  disclose  the  testimony  to  which 
objection  was  urged,  and  there  is  no  Ull  of 
exceptions  in  the  record  addressed  to  Isaacs' 
testimony  as  to  whose  duty  it  was  to  bull* 
fires  in  the  Pullman  coach.  Other  testimony 
tending  to  show  that  it  was  the  duty  of  the 
porter  to  build  the  fires  was  offered  without 
objection,  and  consequently  the  evidence  of 
J.  A.  Davis  on  the  same  subject  could  not 
have  injured  appellant.  Davis  was  the  su- 
perintendent of  appellant,  and  he  ought  to 
know  whether  the  porter  should  build  fires 
in  the  sleeping  coaches,  and  ought  to  be  per- 
mitted to  testify  to  it. 

The  eleventh  assignment  of  error  raises  a 
question  which  does  not  concern  McGowan, 
but  arises  between  the  railway  company  and 
the  appellant.  It  may  be  stated,  however, 
that  the  superintendents  of  the  companies 
were  more  competent  to  testify  as  to  the 
practice  and  customs  existing  between  the 
companies  than  any  one  else.  There  was 
nothing  in  writing  to  show  those  things,  and 
we  think  the  evidence  was  permissible.  The 
assignment  is  overruled. 

The  bill  of  exceptions  referred  to  by  ap- 
pellant does  not  sustain  the  twelfth  assign- 
ment of  error,  which  objects  to  Dlmallne's 
evidence  as  being  an  opinion  and  a  conclu- 
sion of  the  witness.  The  bill  of  exception 
shows  that  the  witness  was  asked  If  under 
certain  circumstances  the  Pullman  Company 
exercised  control  over  its  cars.  The  assign- 
ment complains  of  a  question  being  asked 
as  to  what  would  occur:'  if  the  Pullman 
Company  requested  the  handling  of  cars. 
The  assignment  does  not  bear  upon  the  claim 
of  McGowan,  but  U  a  matter  purely  between 
Tbx.Deo.(20©-210  S.W.)— 53 


the  two  companies,  all  of  which  objections 
will  be  disposed  .of  hereinafter  in  disposing 
of  the  matter  of  contribution  between  the 
companies.  The  negligence  of  appellant  was 
shown,  beyond  the  peradventure  of  doubt, 
which  negligence  was  the  proximate  cause  of 
the  damages  sustained  by  McGowan.  In  the 
motion  for  new  trial  no  claim  was  made  Chat 
the  evidence  did  not  fully  sustain  the  Issues 
submitted  to  the  jury,  which  fixed  the  cul- 
pability and  liability  of  appellant. 

[6]  It  Is  ho  concern  of  appellant's  that  no 
issue  as  to  the  liability  of  the  San  Antonio 
&  Aransas  Pass  Railway  Company  was  sub- 
mitted unless  the  doctrine  of  contribution 
prevailed  between  them,  and  in  that  event  er- 
rors occurring  as  between  the  two  companies' 
could  not  affect  the  right  of  McGowan  to  re- 
cover from  one  or  both  of  them.  The  special 
Issues  submitted  by  the  court  which  are  com- 
plained' of  In  the  fourteenth,  fifteenth,  and 
sixteenth  assignments  of  error  were  called, 
for  by  the  evidence,  which  showed  without 
contradiction,  that  appellant,  against  the  will 
of  the  plaintiff  and  over  his  protest,  required  , 
him.. to  transfer  from  the  car  Salons  to  the 
car  Pavla,  through  cold,  mud,  and  water. 
Appellant  was  guilty  of  the  wrongs  enu- 
merated, and  It  could  be  of  no  importance,  so . 
far  as  the  plaintiff  was  concerned,  how  it 
was  brought  about.  Mo  matter  who  was  back 
of  appellant  In  causing  its  action,  it  was 
guilty,  and  could  not  hide  Itself  behind  the . 
culpability  of  another.  The  record  fails  to 
disclose  any  reluctance  upon  the  part  of  the 
appellant  to  cause  the  transfer,  to  refuse  a 
berth,  and  neglect  to  build  a  fire.  These, 
things  were  all  done  by  appellant,  and  it  If . 
no  defense  to  say  that  another  company  had 
told  it  to  commit  the  wrongs.  Pullman  Co,  v. 
Hocker,  41  Tex.  Civ.  App.  607,  93  S.  W.  1009. 
The  passenger  was  aroused  and  compelled  to 
leave  the  car  in  which  he  was  sleeping  by  an 
employe  of  appellant  He  was  directed  to  an- 
other car  which  was  not  heated,  and  refused 
a  berth  by  an  employe  of  appellant,  and  Was 
compelled  to  sit  in  the  second  car  in  wet 
clothing  by  an  employe  of  appellant.  The 
Hocker  Case  is  directly  in  point,  and  was 
approved  by  the  Supreme  Court 

[I]  The  seventeenth,  eighteenth,  nine- 
teenth, twentieth,  twenty-first  twenty-sec- 
ond, twenty-third,  twenty-fourth,  twenty- 
fifth,  twenty-sixth,  twenty-seventh,  twenty- 
eighth,  and  twenty-ninth  assignments  of  er- 
ror are  complaints  that  the  liability  of  the 
San  Antonio  &  Aransas  Pass  Bailway  Com- 
pany to  appellant  was  not  submitted  to  the 
jury.  As  hereinbefore  stated,  that  cannot 
affect  the  judgment  obtained  by  McGowan 
against  appellant  McGowan  has  not  com- 
plained that  he  did  not  recover  judgment 
against  the  railway  company.  He  is  satis- 
fied with  his  judgment  and  any  differences 
appellant  may  have  with  its  Joint  tort-feasor, 
will  not  be  allowed  to  interfere  with*  the 
rights  of  McGowan. 
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The  case  of  San  Antonio  Gas  Co.  r.  Sin- 
gleton, 24  Tex.  Civ.  App.  341,  60  S.  W.  820, 
Is  cited  by  appellant  to  sustain  Its  conten- 
tion that  the  failure  to  submit  the  liability 
of  the  railway  company  to  the  Jury  was  er- 
ror of  which  It  can  complain.  The  Single- 
ton Case  was  decided  by  this  court,  and  it 
was  held  that  the  appellant  and  the  city  of 
San  Antonio  were  joint  tort-feasors,  and  It 
was  said: 

"The  right  to  a  judgment  against  both  parties 
was  one  that  belonged  to  appellee,  and  she  does 
not  complain  because  the  city  of  San  Antonio 
was  not  found  jointly  liable;  and  it  does  not 
appear  in  what  manner  appellant  is  injured  by 
a  failure  to  find  against  both  parties,  as,  under 
the  facts,  appellant  would  be  bound  to  indemni- 
fy the  city  for  the  damage.  *  •  *  Each  of 
the  defendants  was  separately  and  individually 
liable  to  appellee  for  the  damages,  and  appellee 
could,  at  least  under  the  circumstances  of  this 
case,  take  a  judgment  against  one  or  both  of 
the  tort-feasors." 

In  that  case  it  was  held  that  the  city  was 
entitled  to  contribution,  because  it  was  not 
an  active  agent  in  producing  the  injury  and 
knew  nothing  of  the  existence  of  the  trench 
dug  by  the  gas  company  into  which  the  ap- 
pellee fell.  The  facts  in  this  case  make  a 
different  showing.  If  both  of  the  companies 
are  guilty  of  negligence,  appellant  was  the 
active  party  in  producing  the  Injuries  re- 
ceived by  McGowan. 

Again,  in  the  case  of  Moore  v.  Kopplin,  135 
S.  W.  1038,  which  is  cited  by  appellant,  and 
which  was  decided  by  this  court,  appellee 
was  struck  by  an  obstruction  in  the  streets 
of  San  Antonio,  three  parties  were  defend- 
ants, and  it  was  held : 

"As  to  joint  tort-feasors,  the  rule  is  that  each 
is  liable  for  the  whole  of  the  damages,  though 
they  are  jointly,  as  well  as  severally,  liable.  In 
negligence,  as  well  as  in  trespass,  if  two  per- 
sons concur  in  doing  the  negligent  act,  they  may 
be  sued  jointly,  and  they  are  jointly  and  sep- 
arately liable  for  the  whole  of  the  damages. 
As  there  can  be  no  contribution  between  joint 
tort-feasors  even  where  there  is  a  judgment 
against  both  and  the  whole  of  the  damages  is 
collected  from  one,  it  is  not  a  subject  of  com- 
plaint that  'one  was  taken  and  the  other  left.'  " 

Again  this  court  said: 

"Where  there  is  no  moral  turpitude  involved 
in  an  act  of  negligence,  and  it  is  not  against 
the  policy  of  the  law  to  inquire'  into  the  relative 
delinquency  of  the  parties,  although  both  are 
wrongdoers  so  far  as  the  injured  party  is  con- 
cerned, the  law  may  adjust  the  matter  as  be- 
tween the  tort-feasors  so  as  to  compel  the  real 
guilty  party  to  bear  the  burdens  arising  from 
his  active  negligence;  that  of  bis  codefendant 
being  merely  passive,  involving  no  moral  turpi- 
tude." 

[7]  Let  It  be  admitted  that  the  railway 
Company  ordered  the  coach  to  be  put  where 
it  was;  that  it  ordered  that  the  passengers 
be  transferred  from  one  .coach  to  another. 


It  did  not  prevent  the  two  cars  from  being 
placed  close  to  each  other;  it  did  not  com- 
pel the  passengers  to  walk  through  rain  and 
mud  and  water;  did  not  refuse  to  heat  the 
second  coach ;  and  it  did  not  refuse  a  berth 
to  McGowan.  Both  may  have  been  guilty  of 
negligence,  but  certainly  appellant  was  not 
a  passive,  but  an  active,  agent  in  bringing 
about  the  injuries  to  the  passenger.  Cer- 
tainly appellant  had  no  right  to  demand 
contribution  from  the  other  tort-feasor;  It 
being  the  active  and  direct  agent  concerned 
in  the  negligence  which  culminated  in  the 
Injuries  to  McGowan. 

The  general  rule  as.  to  contribution  is  thus 
stated  by  Judge  Cooley  in  his  work  on 
Torts,  p.  254 : 

"The  general  rule  may  be  found  is  the  maxim 
that  no  man  can  make  his  own  misconduct  the 
ground  for  an  action  in  his  favor.  If  he  suffers 
because  of  his  own  wrongdoing,  the  law  will  not 
relieve  him.  The  law  cannot  recognize  equities 
as  springing  from  a  wrong  in  favor  of  one  con* 
cerned  in  committing -it." 

There  are,  it  is  true,  exceptions  to  the 
rule  which  are  named  by  Judge  Cooley  as 
follows : 

"They  are  of  cases  where,  although  the  law 
holds  all  the  parties  liable  as  wrongdoers  to  the 
injured  party,  yet  as  between  themselves  some 
of  them  may  not  be  wrongdoers  at  all,  and  their 
eguity  to  require  the  others  to  respond  for  all 
tie  damages  may  be  complete.  There  are  many 
such  cases  where  the  wrongs  are  unintentional, 
or  where  the  party,  by  reason  of  some  relation, 
is  made  chargeable  with  the  conduct  of  others." 

Illustrative  of  the  relation  mentioned  Is 
that,  where  a  servant  is  guilty  of  negligence 
which  is  Imputed  to  the  master,  the  latter 
might  recover  from  the  servant. 

[I]  The  doctrine  of  contribution  is  never 
applicable,  however,  to  one  who  was  con- 
cerned In  committing  the  tort.  Railway  v. 
Railways,  83  Tex.  509,' 18  S.  W.  956;  Frank- 
enthal  v.  Lingo,  16  Tex.  Civ.  App.  232,  40  S. 
W.  815;  Corslcana  v.  Tobln,  23  Tex.  Civ. 
App.  498,  57  S.  W.  819;  Railway  v.  Black, 
49  Tex.  Civ.  App.  390,  109  S.  W.  410.  The 
doctrine  is  as  old  as  systematized  law,  and 
is  embodied  in  the  old  Latin  maxim:  "In 
pari  delicto  potior  est  conditio  defendentls." 

In  the  case  of  Kampmann  v.  Rothwell,  101 
Tex.  535,  109  S.  W.  1089,  17  L.  R.  A.  (N.  S.> 
758,  It  was  held  that  appellees  were  liable 
to  appellant  for  contribution  because  ap- 
pellant was  not  an  active  agent  in  the  tort, 
while  appellees  were,  which  is  in  thorough 
accord  with  the  rule  propounded  by  Cooley 
and  now  being  followed  by  this  court.  To 
the  same  effect  are  Railway  v.  Wiggins,  48 
Tex.  Civ.  App.  449,  107  6.  W.  899;  San  An- 
tonio v.  Smith,  94  Tex.  266,  59  S.  W.  1109; 
Railway  v.  Nass,  94  Tex.  255,  59  S.  W.  870, 
and  same  case  by.  this  court,  67  S.  W.  910. 

(9]  The  porter  was  acting  under  the  or- 
ders of  appellant,  and  white  he  might  under 
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the  circumstances  have  acted  as  any  other 
person,  of  ordinary  prudence  who  was  an  em- 
ploy* of  a  corporation  would  hare  acted  un- 
der like  circumstances,  still,  appellant  having 
given  the  orders  that  required  the  action  on 
the  part  of  the  porter,  It  would  be  liable, 
and  the  special  Issue  copied  into  the  thirti- 
eth assignment  of  error  was  properly  refus- 
ed. The  porter  may  have  acted  prudently 
In  carrying  out  his  orders,  but  appellant  was 
negligent  In  giving  such  orders,  and  such 
negligence  was  followed  by  other  negligence 
In  causing  McGowan  to  ride  In  a  cold  car 
and  In  refusing  him  a  berth.  The  court  pre- 
sented the  Issue  clearly  as  follows : 

"Did  the  defendant  the  Pullman  Company,  by 
ha  employ**,  against  tile  will  of  plaintiff  and 
over  his  protest,  require  him  to  transfer  from 
'the  car  Sakna  to  the  car  Pavia,  through  cold, 
mud,  and  water?" 

[11]  The  charge  the  refusal  of  which  Is 
complained  of  in  the  thirty-first  assignment 
of  error  sought  to  inform  the  Jury  that  ap- 
pellant was  not  liable  for  Its  negligence  In 
transferring  passengers  from  one  of  Its  cars 
to  another,  and  was  properly  refused.  It 
did  not  embody  the  law  and  was  a  palpable 
Invasion  of  the  province  of  the  Jury.  The 
law  does  not  license  the  Pullman  Company 
to  commit  acts  of  negligence  and  disregard 
the  rights  of  Its  passengers  because  it  does 
not  control  the  trains  to  which  its  coaches 
are  attached.  The  courts  of  Texas  have  nev- 
er subscribed  to  any  such  theory.  Pullman 
v.  Pollock,  69  Tex.  120,  5  S.  W.  814,  5  Am. 
St  Rep.  31;  Pullman  v.  Matthews,  74  Tex. 
654,  12  S.  W.  744,  15  Am.  St  Rep.  873 ;  Pull- 
man v.  Smith,  79  Tex.  468,  14  S.  W.  993,  13 
L.  ja.  A.  215,  23  Am.  St  Rep.  356.  The  rela- 
tion of  passenger  and  carrier  existed  be- 
tween appellant  and  McGowan,  and  the  for- 
mer owed  the  latter  the  duty  arising  from 
that  relation.  Railway  v.  Packard,  193  S. 
W.  397. 

The  charge  whose  rejection  Is  assailed  In 
the  thirty-second  assignment  of  error  was 
In  effect  a  request  for  a  peremptory  finding 
In  favor  of  appellant  which,  under  the 
facts,  could  not  be  for  a  moment  considered. 
The  assignment  Is  overruled. 

The  thirty-third  assignment  has  been  dis- 
posed of  in  the  consideration  of  other  as- 
signments, and  it  is  overruled.  The  court 
fully  and  fairly  presented  every  Issue  bear- 
ing on  the  case  to  the  Jury,  and  their  find- 
ings were  sustained  by  the  facta. 

The  thirty-fourth  assignment  of  error  as- 
sumed facts  that  did  not  exist  To  have  re- 
quired the  Jury  to  have  answered  in  the 
negative  to  the  Issue,  as  appellant  desired, 
would  have  been  a  gross  invasion  of  the  do- 
main of  the  Jury,  and  directly  In  the  face 
of  the  facts,  which  showed  that  appellant 
alone  was  responsible  for  the  condition  of 
the  car,  Pavia,  into  which  McGowan  was 
transferred,  being  cold,  damp,  and  unseat- 


ed. No  effort  was  put  forth  to  make  the 
passengers  comfortable,  although  fire  could 
have  been  kindled  or  heat  turned  on  with 
little  or  no  trouble. 

[11,12]  Appellant  sought  to  have  the  Jury 
Instructed  that  the  comfort  of  the  passen- 
gers who  were  asleep  could  not  be  sacrificed 
in  the  interest  of  those  awake  by  putting  on 
the  heat  If  any  such  sacrifice  would  have 
resulted,  appellant  falls  to  point  It  out  in  its 
statement  following  the  thirty-fifth  assign- 
ment of  error,  which  causes  the  assignment 
to  be  a  mere  abstraction,  and  it  Is  overrul- 
ed. In  this  connection  it  may  be  said  rules 
of  corporations  cannot  Justify  negligence. 

[1 3]  The  charge  complained  of  in  the  thlr-' 
ty-slxth  assignment  of  error  submitted  tntf 
issue  as  to  whether  a  berth  was  requested 
by  McGowan  and  refused  by 'appellant  and 
is  not  subject  to  attack  for  submitting  two 
issues.  The  assignment  Is  without  merit  and 
is  overruled. 

[14]  Appellant  asked  the  submission  In 
bulk  of  23  Issues,  on  different  matters,  and 
complains  In  the  thirty-seventh  assignment 
of  error  that  the  court  refused  them.'  A 
number  of  the  issues  were  clearly  Inappro- 
priate and  Incorrect  and  the  court  was  un- 
der no  obligation,  even  If  they  had  been 
proper,  to  attempt  to  pass  upon  the  correct- 
or such  a  mass  of  Issues,  when  at  least 
irtlon  of  the  mass  had  been  embodied  In 
the  charge  of  the  court  As  said  by  our 
lamented  Associate  Justice  Swearingen,  for 
this  court,  in  Ice  Co.  v.  Scott  186  S.  W.  418 ; 

"It  is  a  well-settled  rule  that  instructions  re- 
quested en  masse  should  be  refused  by  the  trial 
court  if  any  one  of  them  has-been  substantially 
given  by  the  court  in  its  main  charge,  or  if  any 
one  of  those  requested  en  masse  should  have 
been  refused." 

To  the  same  effect  Is  Messlmer  v.  Echols, 
194  S.  W.  1171,  by  the  Court  of  Civil  Ap< 
peals  of  Texarkana.  The  thirty-seventh  as» 
slgnment  of  error  is  overruled. 

[16-17]  The  charge  rejection  of  which  is 
assailed  In  the  thirty-eighth  assignment  of 
error  not  only  did  not  embody  the  law,  In 
that  It  not  only  Ignored  the  doctrine  of  con- 
curring causes  of  the  injury,  but  sought  to 
destroy  it  and  it  should  not  have  been  giv- 
en even  if  It  had  embodied  the  law  because 
It  was  a  general  charge  requiring  a  general 
verdict  In  a  case  submitted  on  special  Is- 
sues. 

"It  is  not  essential  that  a  cause  should  act 
alone  in  order  to  constitute  it  the  proximate 
cause;  bat  if  It  concurs  with  another  cause 
m  producing  the  result  it  will  be  a  proximate 
cause,  and  one  or  both  of  the  instruments  set- 
ting "the  cause  in  motion  will  be  liable  for  the 
damages  arising  therefrom.  *  *  *  One  tort- 
feasor cannot  be  allowed  to  excuse  his  negli- 
gence by  the  plea  that  his  negligence  would  not 
have  produced  the  result  if  another  tort-feasor 
had  not  also  been  negligent,  Each  will  be  re- 
sponsible for  the  results  of  his  negligence.**- 
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Railway  v.  Volrath,  40  Tex.  Civ.  App.  48,  88 
&  W.  279. 

The  quoted  language  applies  with  peculiar 
force  to  this  case.  If  the  act  of  negligence 
In  causing  the  transfer  or  the  act  in  fur* 
nlshlng  a  cold  car  or  refusing  a  berth  pro- 
duced bronchitis,  severe  cold,  and  grippe, 
and  from  those  diseases  tuberculosis  re- 
sulted, the  causal  connection  between  the 
acts  of  negligence  and  the  tuberculosis  was 
unbroken,  and  appellant  is  liable.  It  would 
have  been  error  to  have  instructed  the  Jury 
that  the  failure  to  furnish  the  berth  must 
hare  been  the  primary  cause  of  the  tuber- 
culosis. If  such  act  concurred  with  the  oth- 
er causes  in  producing  the  consumption,  that 
was  sufficient  The  thirty-ninth  assignment 
of  error  is  overruled. 

£11]  The  fortieth  assignment  of  error  com- 
plains of  a  refusal  to  give  a  peremptory  in- 
struction in  favor  of  appellant,  and  is  fully 
met  by  our  conclusions  of  fact.  The  evi- 
dence presents  a  clear  and  flagrant  case  of 
negligence  for  which  appellant  should  be 
held  liable.  No  reasonable  excuse  is  offered 
for  forcing  a  passenger  from  his  berth  in  a 
coach  out  into  rain,  cold,  and  mud,  and  then 
compelling  him  to  ride  in  a  cold  coach,  and 
denying  him  the  use  of  a  berth.  A  man 
strong  and  in  excellent  health,  by  the  ex- 
posure forced  upon  him  by  appellant,  ldaf 
his  health  and  contracted  a  disease  from 
which  there  can  be  no  reasonable  hope  of 
recovery.  He  was  only  46  years  of  age,  In 
the  vigor  of  mature  manhood,  and  he  has 
been  permanently  robbed  of  health,  vigor, 
and  happiness  by  the  negligence  of  appel- 
lant. He  is  one  of  those  most  pitiable  and 
miserable  men,  a  consumptive  in  the  last 
stages.  If  appellant,  by  its  negligence, 
brought  McGowan  to  his  present  state,  the 
verdict  for  $80,000  It  not  excessive.  The 
evidence  showed  that  McGowan  at  the  time 
of  his  injury  was  earning  over  $4,000  a 
year,  and  he  Is  now  incapacitated  for  any 
work. 

As  a  further  evidence  of  the  negligence  of 
appellant,  it  may  be  stated  that  the  coach 
Salona,  from  which  the  passengers  from  San 
Antonio  had  been  emptied  by  the  porter; 
was  then  attached  to  the  car  Pavla,  into 
which  the  passengers  had  been  directed,  and 
carried  empty  as  far  as  Bobstown,  and  then; 
on  account  of' a  washout,  detoured  to  Corpus 
Chrlstl.  The  negro  porter  called  it  "mis- 
take in  orders,"  but  the  Jury  rightly  named 
it  gross  and  inexcusable  negligence.  Appel- 
lant makes  no  attempt  to  excuse  It,  and  of- 
fers no  extenuation  for  its  conduct  except 
that  It  was  acting  under  orders  from  anoth- 
er corporation,  .with  whom  it  desires  to 
share  the  damages.  If  it  has  any  proper 
grounds  for  it,  indemnity  in  a  separate  suit 
may  be  sought  by  it  from  its  partner  in  neg- 
ligence and  a  total  disregard  for  the  com- 


fort and  health  of  Its  passengers,  but  ft 
cannot  complain  in  this  case  that  it  has  been 
forced  to  answer  for  Its  failure  to  perform 
its  duty  to  the  traveling  public.  It  is  a  car- 
rier of  passengers,  both  by  law  and  tinder 
the  terms  of  its  contract  with  the  railway 
companies.  Not  only  was  it  receiving  the 
fare  for  berths  and  seats,  but  two  cents  a 
mile  for  every  mile  it  allowed  the  railway 
company  to  transport  its  cars.  It  at  least 
owed  to 'Its  passengers  ordinary  care,  which 
was  all  that  was  demanded  of  it  by  the  in- 
structions. We  are  not  prepared  to  hold 
that  it  did  not  owe  to  its  passengers  a  much 
higher  degree  of  care  than  ordinary  care. 

This  court  has  leniently  and  Indulgently 
considered  a  number  of  assignments  not  pre- 
sented according  to  the  rules,  and  finds  no 
error  Justifying  a  reversal.  The  cross-as- 
signments need  not  be  considered,  as  they 
are  presented  only  in  case  there  had  been 
a  reversal  of  the  Judgment. 

The  Judgment  Is  affirmed. 


AYCOCK  v.  RELIANCE  OIL  CO.  et  aL 
(No.  429.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

March  27,  1919.    Rehearing  Denied 

April  16,  1919.) 

1.  Minks  and  Minerals  «=»78— On.  and  Gas 

Lease — Construction. 
Under  oil  and  gas  lease  provisions  that 
lessor  was  to  be  at  no  expense  arising  from 
the  operation  or  development,  that  lessees  were 
authorized  to  partition  the  land,  and  that  the 
drilling  obligation  was  not  to  be  binding  until 
partition,  the  burden  of  partitioning  rested  up- 
on the  lessees  and  not  upon  the  lessor. 

2.  Mines  and  Minerals  <g=>73— On.  and  Gas 
Lease— Construction. 

,  Oil  and  gas  leases  are  construed  most  fa- 
vorably to  the  lessor, 

3.  Mines  and  Minerals  «=»58— Oil  and  Gas 
Lease— Mutuality. 

The  objection  that  an  oil  and  gas  lease  is 
void  for  want  of  mutuality  because  lessees  are 
not  bound  to  proceed  with  development  is  un- 
tenable, where  lessees  have  paid  an  independent 
consideration. 

4.  Contracts  «j=»212(2)— Mines  and  Miner- 
als «j=>58— Oil  and  Gas  Lease— Mutual- 
ity. 

That  an  oil  and  gas  lease  failed  to  stipulate 
a  time  in  which  lessees  should  proceed  with  de- 
velopment would  not  render  it  unilateral,  since, 
where  a  contract  fixes  no  time  for  performance, 
the  law  presumes  the  parties  intended  a  reason- 
able time. 

5.  Mines  and  Minerals  «=»78(1)— On,  and 
Gab  Lease— Obligation  or  Lebsxi. 

The  payment  by  lessee  ef  a  valuable  consid- 
eration for  his  oil  and  gas  lease  does  not  relieve 
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him  of  his  obligation  to  proceed  with  diligence 
in  the  performance  of  hla  part  of  the  contract. 

Appeal  from  District  Court,  Hardin  Coun- 
ty; J.  Llewellyn,  Judge. 

Suit  by  B.  L  Aycock  against  the  Reliance 
Oil  Company  and  another.  From  judgment 
for  defendants,  plaintiff  appeals.  Reversed 
and  remanded. 

A.  M.  Hill  and  J.  M.  Combs,  both  of 
Kountze,  for  appellant 

A.  Ludlow  Calhoun,  of  Beaumont,  for  ap- 
pellees. 

WALKER,  X  We  take  the  following  state- 
ment of  the  nature  and  result  of  this  suit 
from  the  brief  of  appellee. 

Appellant  on  the  18th  day  of  June,  1918, 
filed  his  suit  in  the  Seventy-Fifth  Judicial 
district  court  of  Texas,  sitting  at  Kountee, 
Hardin  county,  Tex.,  against  the  Reliance 
Oil  Company  and  the  Parafflne  Oil  Company, 
corporations  of  the  state  of  Texas,  alleging 
that  the  principal  consideration  moving  him 
to  execute  the  lease  with  W.  W.  Dies,  and 
which  is  hereinafter  set  out  and  marked  "Ex- 
hibit A,"  was  the  development  of  the  in- 
terests for  oil;  that  appellees  were  the  as- 
signs of  W.  W.  Dies ;  that  the  transfer  of  all 
the  oil  except  the  royalty  one-eighth  con- 
tained in  the  land  was  the  consideration  mov- 
ing appellees  In  the  purchase  of  said  lease; 
that  the  Sun  Company  operating  on  a  tract 
of  land  adjacent  to  the  land  conveyed  in 
said  lease  did,  on  the  8th  day  of  September, 
1917,  bring  in  an  oil  well  producing  oil  in 
paying  quantities,  and  that  by  the  happening 
of  same  appellees  were  required  to  commence 
drilling  on  the  land  covered  In  said  lease 
contract,  at  least  to  drill  an  offsetting  well. 
Appellees  were  notified  to  produce  the  original 
lease,. Its  assignment  to  Jack  Dies,  and  Jack 
Dies'  assignment  to  appellees.  Appellant 
asked  that  the  contract  be  construed  by  the 
court,  and  that  appellees  be  required  to  drill 
within  a  reasonable  time  a  well  at  its  cost 
on  said  10  acres  of  land  described  In  the 
lease,  to  commence  drilling  in  not  less  than 
80  days,  and  In  good  faith  perform  said  con- 
tract; and,  further,  if  the  lease  could  not 
be  held  enforceable  by  reason  of  Its  being  too 
uncertain  and  unambiguous,  that  same  be 
annulled,  vacated,  and  set  aside. 

Appellees  answered,  setting  out  its  plea 
In  abatement  by  showing  that  before  the  In- 
stitution of  suit  appellant  had  filed  his  suit 
against  appellees  In  the  Justice  court  of  pre- 
cinct No.  1,  Hardin  county,  Tex.,  asking  dam- 
ages for  violation  of  the  lease  contract  upon 
which  the  suit  in  the  Seventy-Fifth  district 
court  was  based;  and,  further,  that  appellant 
had  filed  his  suit  in  the  county  court  of  Har- 
din county  for  damages  because  of  appellees' 
210  S.W.-64 


alleged  violation  of  the  terms  at  safd  lease 
contract,  and  which  suit  had  been  tried  be- 
fore a  Jury,  and  Judgment  was  for  appellees, 
and  appellant  was  perfecting  his  appeal  to 
this  court,  and  that  by  reason  of  the  Insti- 
tution of  said  suits,  the  subject-matter  and 
parties  being  the  same,  appellant  had  as- 
serted his  remedy,  and  therefore  he  would  be 
estopped  from  asserting  the  remedy  asked 
for  In  this  suit.  Appellant  further  entered 
a  general  denial,  and  that  the  contingencies 
set  out  In  said  lease  had  not  happened  and 
no  obligation  rested  upon  appellees  to  drllL 

Appellant  filed  his  supplemental  petition, 
with  special  exception  to  the  pleas  In  abate- 
ment and  bar,  and  appellees  filed  their  first 
supplemental  answer,  on  which  pleadings  the 
case  went  to  trial  before  his  honor,  J.  Lle- 
wellyn, Judge  of  said  court,  without  a  jury. 
The  court  rendered  judgment  that  appellant 
take  nothing  by  his  suit,  and  upon  request  of 
appellant  the  court  filed  its  findings  of 
fact  and  conclusions  of  law.  The  findings 
being  duly  excepted  to,  motion  for.  new  trial 
being  overruled,  and  notice  of  appeal  being 
given,  same  was  brought  to  this  court  with- 
out a  statement  of  facts. 

"Exhibit  A 
"The  State  of  Texas,  County  of  Hardin. 

"This  contract  made  and  entered  into  by  and 
between  B.  L.  Aycock  of  Hardin  county,  Texas, 
hereinafter  called  party  of  the  first  part,  and 
W.  W.  Dies,  of  Hardin  county,  Texas,  herein- 
after called  party  of  the  second  part,  witness-' 
eth: 

"First.  For  and  in  consideration  of  the  sum 
of  three  hundred  ($300.00)  dollars  paid  to  party 
of  first  part  by  party  of  second  part  the  re- 
ceipt whereof  is  hereby  acknowledged,  and  of 
the  covenants  and  agreements  herein  embraced 
and  undertaken  by  the  second  party,  said  first 
party  does  by  these  presents  demise,  let  and 
lease  and  assign  unto  the  second  party  the  tract 
of  land  hereinafter  described,  for  the  purpose  of 
exploiting  the  same  for,  and  the  production  of 
minerals  therefrom,  and  he  does  by  these  pres- 
ents also  grant  and  convey  all  of  the  oil,  gas 
and  other  minerals  in  and  under  said  land  ex- 
cept as  set  out  in  paragraph  4  hereof,  also  the 
exclusive  right  of  drilling  and  operating  thereon 
for  oil  or  gas,  together  with  the  right  of  way 
for  and  a  right  of  way  to  lay  pipe  lines  to  con- 
vey water,  oil,  steam  and  gas,  and  the  right 
to  have  sufficient  water,  oil  and  gas  from  the 
premises  to  drill  and  operate  any  wells  that  he 
may  bore,  and  also  such  other  privileges  as 
are  reasonably  requisite  for  the  conduct  of  said 
operations,  and  the  right  to  remove  at  any  time 
from  said  premises,  any  and  all  property  which 
may  have  been  placed  thereon  by  said  W.  W. 
Dies.  The  said  premises  as  to  which  this  instru- 
ment does  apply  are  situated  in  Hardin  coun- 
ty, Texas,  and  described  as  follows:  An  Undi- 
vided one-fourth  interest  in  ten  acres  out  of  the 
Champion  Choate  survey  of  five  hundred  and 
fifty-three  and  one-half  acres,  in  the  Batson 
oil  field,  being  my  entire  interest  in  said  acres, 
and   more    particularly   described    as   follows: 
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{Hero  follow*  description  of  said  ten  acres  by 
metes  and  bounds.] 

"Second.  The  party  of  the  second  part  is 
hereby  given  the  exclusive  right  and  privilege 
td  go  on  and  upon  said  land,  and  take  posses- 
sion thereof  for  the  purpose  of  holding  posses- 
sion thereof  as  the  lessee  and  tenant  of  the 
first  party,  and  for  the  purpose  of  drilling  for 
and  prospecting  for  oil  and  other  minerals 
thereon.  > 

"Third.  The  party  of  the  second  part  shall 
develop  said  land  for  oil,  and  other  minerals 
whenever  it  is  necessary  to  protect  said  land 
from  being  drained  by  wells  on  adjacent  land, 
and  within  a  reasonable  time,  that  is  to  say, 
when  a  well  or  wells  shall  have  been  completed 
and  are  producing  oil  in  paying  quantities  with- 
in 200  feet  of  the  boundary  lines  of  the  land 
covered  by  this  lease.  Second  party  is  hereby 
authorized  to  partition  said  ten  acres  with  Gulf 
Production  Company.  The  drilling  obligation 
herein  not  to  be  binding  until  said  land  is  par- 
titioned. 

"Fourth.  Party  of  the  second  part  agrees  to 
deliver  to  party  of  the  first  part  one-eighth  of 
all  oil  or  other  minerals  produced  by  virtue 
hereof  in  pipe  line,  free  of  expense  to  first  party. 

"Fifth.  The  second  party  shall  have  the  right 
to  abandon  the  operation  of  any  well  or  wells 
on  said  land  whenever  it  becomes  unprofitable 
to  continue  the  operation  thereof.  In  such  event 
he  shall  thereafter  have  the  right  to  pull  the 
casing  therefrom  and  remove  any  and  all  im- 
provements placed  npon  said  land  by  him. 

"Sixth.  The  party  of  the  first  part  is  to  be 
at  no  expense  or  liability  whatsoever,  connect- 
ed with,  arising  from  or  growing  out  of  the 
operation  or  development  of-  said  land  for  oil  or 
other  minerals  by  second  party  hereunder. 

"Seventh.  All  rights,  privileges,  and  conditions 
hereto  between  the  parties  hereof,  shall  extend 
to  the  heirs  or  assigns  of  the  parties,  and  to 
their,  executors  and  administrators. 

"Eighth.  For  any  default  herein  upon  the 
part  of  the  party  of  the  second  part,  or  his 
assigns  of  the  obligations  undertaken  herein, 
this  lease  and  all  rights  hereunder  shall  become 
null  and  void. 

"Ninth.  Party  of  the  first  part  hereby  war- 
rants and  agrees  to  defend  the  title  to  the  prop- 
erty hereby  leased  unto  party  of  the  second  part, 
his  heirs  and  assigns,  by,  through,  or  under 
him. 

"Witness  our  hands  at  Konntze,  Texas,  this 
17th  day  of  May,  1916.  B.  L.  Aycock. 

"W.  W.  Dies." 

This  case  was  tried  before  the  court  with- 
out a  Jury,  and  the  trial  court  filed  findings 
of  fact  and  conclusions  of  law.  We  give 
here  the  fifth  finding  of  fact,  to  wit: 

"I  find  that  the  Sun  Company,  a  corporation, 
did  drill  an  oil  well  on  what  is  known  as  the 
Milhome  tract  and  known  as  well  No.  69,  which 
was  within  200  feet  of  the  boundary  line  of 
the  10-acre  tract  in  the  Champion  Choate  sur- 
vey, in  which  plaintiff  had  an  undivided  one- 
fourth  interest,  and  which  was  leased  to  W. 
W.  Dies  and  by  proper  conveyances  to  the  de- 
fendants in  this  canse,  and  which  came  in  pro- 
ducing oil  in  paying  quantities  on  September 
8,  1917,  and  produced  oil  until  the  19th  day  of 
October,   1917,  when  it  sanded  up,  and  from 


which  day  it  has  not  produced  oil.     The  well 
produced  2,801  barrels  of  oil  during  said  time" 

— and  the  second  conclusion  of  law,  as  fol- 
lows: 


"That  well  No.  59  of  the  Sun  Company 
a  well  producing  oil  in  paying  quantities  as 
stipulated  in  the  oil  lease  contract,  and  the 
drilling  obligation  of  said  clause  had  matured, 
and  defendants  would  have  been  obliged  to 
drill  an  offset  well,  but  for  the  clause  in  said 
contract  which  stated,  That  drilling  obligation 
herein  not  to  be  binding  until  said  land  is  par- 
titioned.' That  under  the  lease  contract  the  ob- 
ligation to  partition  was  not  mandatory  or 
obligatory  upon  the  defendants,  and,  the  plain- 
tiff not  having  secured  a  partition  of  the  land, 
no  duty  rested  upon  defendants  to  drill,  and 
therefore  they  had  not  violated  the  lease  con- 
tract, and  plaintiff  was  not  entitled  to  relief 
prayed  for."  ' 

On  these  findings  of  fact  and  conclusions  of 
law  the  trial  court  rendered  Judgment  for  the 
appellees.  We  further  find  that,  notwith- 
standing the  lessees  paid  a  very  substantial 
independent  consideration  for  this  lease,  con- 
struing the  whole  Instrument  together,  the 
real  and  moving  consideration  was  that  this 
land  should  be  prospected  for  oil  with  due 
diligence  on  the  happening  of  the  contingen- 
cies stated  in  the  lease;  that  is,  when  a  well 
producing  oil  in  paying  quantities'  bad  been 
completed  within  200  feet  of  the  boundary 
lines  of  the  land,  and  when  this  land  had 
been  partitioned. 

[1,  t]  Appellant  assigns  as  error  the  con- 
struction of  the  contract  as  made  by  the 
court,  his  proposition  being  that  under  the 
express  terms  of  this  contract  the  burden  of 
partitioning  this  land  rested  on  appellees 
and  not  on  him.  Without  applying  to  this 
contract  the  peculiar  rules  of  construction 
applicable  to  oil  leases,  we  believe  tills  prop- 
osition is  sound.  Paragraph  6  of  this  lease 
provides : 

"The  party  of  the  first  part  is  to  be  .at  no 
expense  or  liability  whatsoever,  connected  with, 
arising  from  or  growing  out  of  the  operation  or 
development  of  said  land  for  oil  or  .other  min- 
erals by  second  party  hereunder." 

Paragraph  3  makes  the  partition  of  this 
land  a  condition  precedent  to  the  beginning 
of  drilling  operations.  It  seems  to  us  clear 
from  the  express  terms  of  this  contract  that 
the  partitioning  of  this  land  must  be  con- 
sidered as  a  part  of  the  operation  and  de- 
velopment of  this  land  for  oil.  If  so,  then 
under  the  sixth  paragraph,  the  expenses  of 
this  partition  must  be  borne  by  appellees. 
Tlie  effect  of  the  third  paragraph  Is  to  vest 
In  appellees  the  authority  to  make  a  parti- 
tion by  agreement  with  the  other  holders  of 
the  title,  and,  if  not  able  to  do  so,  to  save 
this  lease  from  forfeiture  pending  the  con- 
tingencies and  delays  of  a  suit  in  court  to 
force  partition.  However,  this  construction 
of  the  contract,  we  think,  is  made  more 
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manifest  by  (he  following  role  of  construc- 
tion applied  to  oil  leasee.  Archer  In  his  Law 
and  Practice  in  Oil  and  Gas,  p.  6,  announces 
this  rule  as  follows: 

"In  the  construction  of  oil  and  (as  leases  dif- 
ferent roles  obtain  from  those  applied  to  the 
construction  of  ordinary  leases,  or  other  min- 
ing leases,  owing  to  the  peculiar  nature  of  the 
mineral,  and  the  dancer  of  loss  to  the  owner 
from  drainage  by  surrounding  wells.  -  The  gen- 
eral rule  Is  that  oil  and  gas  leases  are  construed 
most  strongly  in  favor  of  the  lessor." 

This  rule  Is  well  supported  by  the  deci- 
sion* of  many  states,  and  especially  by  Em- 
ery t.  League,  a  Texas  case,  reported  In  81 
Tex.  Civ.  App.  474,  72  S.  W.  606.  This  same 
rule  Is  announced  by  Donahue  In  his  work 
on  Petroleum  and  Gas,  p.  149,  and  in  the 
Third  Edition  of  Thornton  on  the  Law  of 
Oil  and  Gas,  f  251. 

This  lease  contract  does  not,  by  Its  terms, 
require  appellant  to  partition  the  land.  Ap- 
,  pellees  Insist  that  It  does  not  require  them 
to  do  so.  But  by  the  express  terms  of  the 
contract,  It  Is  provided,  "The  drilling  obli- 
gation herein  not  to  be  binding  until  said 
land  la  partitioned.*'  Thus,  it  clearly  ap- 
pears that  the  parties  to  this  contract  In- 
tended that  the  one  or  the  other  should  as- 
sume this  burden.  Construing  the  contract 
as  a  whole,  and  applying  to  this  contract  the 
rule  above  quoted,  construing  the  same  most 
favorably  to  appellant,  this  duty  rested  up- 
on appellees. 

[S]  Appellant  further  assigns  that  this 
contract  is  unilateral  and  void  for  want  of 
mutuality.  We  do  not  think  so.  Under  the 
settled  authorities  construing  oil  leases,  as 
we  understand  them,  this  contract  to  give  it 
the  construction  contended  for  by  appellees, 
that  Is,  that  appellees  are  not  bound  to  par- 
tition this  land,  would  make  the  same  void 
for  want  of  mutuality,  but  for  the  independ- 
ent consideration  paid,  because  there  is  noth- 
ing In  the  contract  requiring  appellant  to 
partition  the  land,  and,  if  appellee  is  not  re- 
quired to  partition  the  same,  then  there  Is 
no  enforceable  obligation  on  either  party. 
The  court  Bays,  tn  Emery  v.  League: 

"The  primary  purpose  of  the  contract  being 
the  development  of  the  land,  if  the  lessee  was 
not  bound  to  proceed  with  such  developments 
the  lessor  wo,uld  not  be  bound  to  perform  his 
part  of  the  contract." 

— and  hence,  the  contract  would  be  void  for 
want  of  mutuality.  However,  the  independ- 
ent consideration  paid  relieves  this  contract 
.of  this  criticism. 

Wilkinson  and  Richardson,  In  their  Law 
of  Oil  and  Natural  Gas,  p.  120,  announce  the 
following  rule: 

"But  if  an  independent  valuable  considera- 
tion sufficient  to  support  the  contract  has  been 
paid,  the  fact  that  further  undertakings  by  the 
purchaser  were  not  absolute,  but  merely  things 


which  were  to  be  done  at  his  option,  would  not 
render  the  contract  void  as  being  an  option  or 
unilateral  contract  without  consideration.  If 
the  matters  left  optional  with  him  were  condi- 
tions to  his  acquiring  or  retaining  the  rights 
granted,  either  expressly  or  by  implication,  he 
might  forfeit  his  rights  by  failure  to  perform, 
but  the  question  becomes  then  one  of  forfeiture 
of  a  conditional  grant,  rather  than  of  the  va- 
lidity of  an  optional  or  unilateral  contract. 
This  distinction  may  not  always  have  been  kept 
in  mind  in  the  language  of  the  decisions  above 
reviewed.  Compare  Presidio  Mining  Co.  v. 
Bullia,  68  Tex.  681,  4  S.  W.  860;  Emery  v. 
League,  31  Tex.  Civ.  App.  474,  72  S.  W.  603 ; 
Roberts  &  Corley  v.  McFadden,  Weiss  &  Kyle, 
32  Tex.  Civ.  App*  47,  74  S.  W.  105;  National 
Oil  &  P.  L  Co.  v.  Teel,  95  Tex.  586,  68  S. 
W.  979;  s.  c  67  8.  W.  545;  Withewpoon  v. 
Staley,  156  S.  W.  J&7;  Great  Western  Oil  Co. 
v.  Carpenter,  43  Tex.  Civ.  App.  229,  95  S.  W. 
57;  Owens  v.  Corsicana  Pet  Co.,  169  S.  W. 
192." 

[4,  J]  The  failure  of  the  contract  to  stipu- 
late a  time  In  which  to  partition  the  land 
does  not  make  it  unilateral.  As  said  by  the 
court  in  Emery  v.  League,  supra: 

No  time  being  fixed  within  which  to  secure 
partition,  "the  presumption  of  law  is  that  the 
parties  Intended  a  reasonable  time.  *  •  * 
The  payment  of  a  valuable  consideration  for  a 
lease  of  this  character  can  in  no  way  affect  the 
obligation  of  the  lessee  to  proceed  with  diligence 
in  the  performance  of  his  part  of  the  contract" 

There  Is  no  statement  of  facts  In  this  rec- 
ord; and,  as  we  are  not  able  to  dispose  of 
same  properly  on  the  findings  of  fact  made 
by  the  trial  court,  we  remand  this  cause 
for  a  new  trial,  with  Instructions  to  give  this 
contract  the  construction  herein  indicated. 

This  cause  is  reversed  and  remanded. 


ATCOOK  v.  PARAFFINS  OIL  CO.  et  aL 
(No.  437.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont 

March  28,  1919.     Rehearing  Denied 

April  16,  1919.) 

1.  Mints.  AMD  Minerals  «=»78(1)— "On.,  nx 
Paying  Quantities." 

In  action  for  breach  of  oil  and  gas  lease 
requiring  drilling  when  oil  should  be  found  in 
(paying  quantities  on  adjacent  land,  it  was  not 
error  to  instruct  that  the  term  "oil  in  paying 
quantities"  means  that  the  oil  can  be  marketed 
in  such  manner  as  to  offset  the  expense  of  drill- 
ing the  wells  producing  it  and  the  additional 
expense  of  operating. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Paying 
Quantities.] 

2.  Mines  and  Minerals  «=»78(1)— "On,  in 
Patino  Quantities." 

The  definition  of  "oil  in  paying  quantities" 
as  not  including,  but,  excluding  the  cost  of 
drilling,    is    applicable,    where    the   lessee   has 
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drilled  the  well  and  to  operating  it  under 
the  contract,  and  the  lessor  is  seeking  to  take 
the  premises  from  the  lessee's  possession  on  the 
ground  that  the  well  is  not  producing  oil  in 
paying  quantities,  bnt  is  not  applicable  where 
the  lessee  is  required  to  drill  a  well  when  oil 
shall  be  found  in  paying  quantities  (citing 
Words  and  Phrases,  voL  6,  p.  6247,  Faying 
Quantities). 

8.  Minks  and  Minerals  «J=»78(1)— "On,  in 
Paying  Quantities." 
"Oil  in  paying  quantities,"  as  used  in  a 
lease  obligating  the  lessee  to  drill  if  oil  is  found 
in  paying  quantities,  means  that  additional 
wells  are  to  be  drilled  only  in  case  oil  be  found 
in  such  quantities  as  would,  taken  in  connec- 
tion with  other  conditions,  induce  ordinarily 
prudent  persons  in  a  like  business  to  expect  a 
reasonable  profit  on  the  whole  sum  required  to 
be  expended. 

4.  Trial  <8=>323  —  Verdict  —  Storing  by 
Foreman. 
It  is  not  essential  to  the  validity  of  a  ver- 
dict that  it  be  signed  by  the  foreman. 

6,  Trial  *=>860— Vbrmot— Special  Issues— 

Surplusage. 
Where  Jury,  the  case  being  submitted  on 
special  issues,  returns  a  general  verdict  without 
any  instructions  from  the  court,  in  addition  to 
answering  the  questions  submitted,  and  the 
court  copies  into  its  judgment  the  general  ver- 
dict and  unsigned  special  verdict,  the  judg- 
ment is  not  void  on  the  ground  that  it  can- 
not be  determined  whether  it  is  on  the  special 
or  general  verdict,  as  court  could  ignore  general 
verdict. 

6.  Appeal  and  Error  «=»1073(1)— Harmless 
Error— Judgment. 
That  court  copied  into  judgment  a  general 
verdict,  though  case  was  submitted  on  special 
issues,  is  harmless  error,  where  judgment  ren- 
dered was  demanded  by  the  special  issues. 

Appeal  from  Hardin  County  Court;  W-  S. 
Parker,  Judge. 

Suit  by  B.  L.  Aycock  against  the  Paraffine 
Oil  Company  and  another.  From  judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

A.  M.  Hill,  of  Kountze,  for  appellant 
A.  Ludlow  Calhoun,  of  Beaumont,  tor  ap- 
pellee. 

WALKER,  J.  This  Is  a  suit  for  damages 
by  the  appellant  against  the  appellees  for 
breach  of  contract  entered  into  by  and  be- 
tween appellant  on  the  one  part,  and  W.  W. 
Dies  of  the  other  part,  dated  the  17th  day  of 
May,  1916.  The  appellees  hold  under  mesne 
conveyances  from  Dies.  The  case  was  tried 
before  a  Jury  on  special  issues.  The  third 
and  sixth  paragraphs  of  the  contract  are  as 
follows: 

"Third.  The  party  of  the  second  part  shall 
develop  said  land  for  oil,  and  other  minerals 
whenever  it  is  necessary  to  protect  said  land 
from  being  drained  by  wells  on  adjacent  land, 


and  within  a  reasonable  time,  that  Is  to  say, 
when  a  well  or-  wells  shall  have  been  completed 
and  are  producing  oil  in  paying  quantities  with- 
in 200  feet  of  the  boundary  lines  of  the  land 
covered  by  this  lease.  Second  party  is  hereby 
authorised  to  partition  said  ten  acres  with  Gulf 
Production  Company.  The  drilling  obligation 
herein  not  to  be  binding  until  said  land  is  par- 
titioned." 

"Sixth.  The  party  of  the  first  part  is  to  be  at 
no  expense  or  liability  whatsoever,  connected 
with,  arising  from  or  growing  out  of  the  opera- 
tion or  development  of  .said  land  for  oil  or 
other  minerals  by  second  party  hereunder." 

Question  No.  S  submitted  to  the  jury  is  as 
follows: 

"Was  any  well  producing  oil  in  paying  quan- 
tities brought  in  within  200  feet  of  the  land 
on  which  the  lease  in  question  was  located?" 

The  Jury  answered  "No." 
[1].  The  court  gave  the  following  definition 
of  "oil  In  paying  quantities": 

"You  are  instructed  that  the  term  oil  in 
paying  quantities  means  that,  the  oil  produced 
can  be  marketed  in  such  manner  as  to  offset 
the  expense  of  drilling  the  wells  producing  it 
and  the  additional  expense  of  operating  said 
well  or  wells  producing  the  same." 

Under  the  testimony,  it  would  cost  from 
510,000  to  $15,000  to  drill  a  well  on  the  leas- 
ed premises.  A  well  within  200  feet  of  the 
lines  of  appellant's  property  was  brought  in 
by  the  Sun  Company  before  the  Institution 
of  this  suit  This  well  cost  between  $10,000 
and  $15,000.  It  produced  oil  for  a  short 
while,  and  then  ceased  production.  The  well 
by  no  means  produced  enough  oil  to  pay  for 
boring  the  same. 

Appellant  assigns  as  error  the  giving;  of 
the  above  instruction  defining  the  term  "oil 
in  paying  quantities,"  his  proposition  being 
as  foUows: 

"The  phrase  'oft  In  paying  quantities,'  used 
in  oil  leases  does  not  Include,  but  excludes,  the 
cost  of  drilling." 

[2]  This  assignment  cannot  be  sustained. 
The  definition  of  "oil  in  paying  quantities  as 
submitted  by  appellant  in  his  assignment  is 
an  approved  statement  of  the  law  in  those 
cases  where  the  lessee  has  drilled  the  well 
and  is  operating  the  same  under  the  contract 
and  the  lessor  Is  seeking  to  take  the  premises 
from  the  possession  of  lessee  on  the  ground 
that  the  well  is  not  producing  oil  in  paying 
quantities.  However  this  rule  is  not  applied 
where  the  lessee  is  required  to  drill  a  well 
when  oil  has  been  found  in  paying  quantities. 

The  following  general  definition  of  "paying 
quantities"  is  given  in  Words  and  Phrases, 
vol.  6,  p.  5247: 

"The  term  'paying  quantities,'  as  used  in  an 
oil  lease  for  a  given  term  and  as  much  longer 
as  oil  can  be  produced  in  paying  quantities, 
means  paying  quantity  to  the  lessee.    If  the  well 
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pays  a  profit,  even  small,  over  operating  ex- 
penses, it  produces  in  paying  quantity,  though 
it  may  never  repay  its  cost,  and  the  operation 
as  a  who]e  may  result  in  a  loss.  The  phrase 
•paying  quantities,'  therefore,  is  to  be  construed 
with  reference  to  the  operator,  and  by  his  judg- 
ment, when  exercised  in  good  faith." 

[8]  In  construing  Manhattan  Oil  Co.  v. 
Oarrell,  164  Ind.  626,  78  N.  E.  1084,  Thornton, 
In  his  admirable  work,  The  Law  of  Oil  and 
Oas  (8d  Ed.)  par.  149,  p.  239,  makes  the  fol- 
lowing statement  of  the  rule,  under  facts 
similar  to  the  facts  in  this  case: 

"A  provision  in  an  oil  lease  that  after  the 
completion  of  the  first  well '  the  lessee  should 
drill  a'  specified  number  of  wells,  in  case  oil 
should  be  found  in  paying  quantities,  does  not 
mean  that,  if  oil  was  found  in  the  test  or  first 
well  in  a  sufficient  quantity  to  pay  a  profit,  how- 
ever small,  in  excess  of  the  cdst  of  producing 
it,  excluding  the  cost  of  drilling  the  well,  and 
*f  equipment,  then  oil  was  found  in  paying 
quantities,  within  the  meaning  of.  the  contract, 
but  means  that  additional  wells  are  to  be  drill- 
ed only  in  case  oil  be  found  in  such  quantities 
as  -would,  taken  in  connection  with  other  con- 
ditions, induce  ordinarily  prudent  persons  in  a 
like  business  to  expect  a  reasonable  profit  on  the 
whole  sum  required  to  be  expended ;  and  wheth- 
er oil  was  found  in  paying  quantities  is  to  be 
exclusively  determined  by  the  operator,  acting 
in  good  faith." 

[4,  B]  The  jury  In  this  case  returned  two 
verdicts,  one  answering  the  special  issues 
submitted  by  the  court,  and  in  addition  there- 
to the  following  general  verdict  for  the  de- 
fendant: 

"We,  the  jury,  find  a  verdict  in  favor  of  the 
defendants.    L.  L.  Singleton,  Foreman." 

Both  of  these  verdicts  were  copied  into  the 
Judgment  rendered  by  the  court.  The  special 
verdict  was  not  signed  by  the  Jury,  while  the 
general  verdict  was.  On  this  judgment  ap- 
pellant assigns  two  propositions:  (1)  That 
the  special  verdict  is  void  because  not  sign- 
ed by  the  foreman;  and  (2)  that  the  jury 
having  returned  .a  general  verdict  without 
any  instructions  from  the  court,  and  the 
same  having  been  copied  by  the  court  into  Its 
judgment,  the  judgment  is  void  because  It 
cannot  be  determined  whether  the  judgment 
is  rendered  on  the  special  verdict  or  the  gen- 
eral verdict. 

These  assignments  are  overruled.  It  is  not 
essential  to  the  validity  of  a  verdict  that  It 
be  signed  by  the  foreman.  Burton  v.  Bon- 
dies,  2  Tex.  204;  Banana  Co.  v.  Wollfe,  22 
S.  W.  269;  Dunlap  v.  Haywood  Rice  Canal 
ft  Milling  Co.,  43  Tex.  Civ.  App.  260,  95  S. 
W.  43;  Quanah,  A  &  P.  Ry.  Co.  v.  R.  D. 
Jones  Lbr.  Co.,  178  S.  W.  861 ;  Crosby  v. 
Stevens,  184  S.  W.  711;  Calvin  v.  Neel,  191 
S.  W.  794;  City  of  Henderson  v.  Fields,  194 
S.  W.  1004 ;    Barker  v.  Ash,  194  S.  W.  467. 

The  following  proposition  Is  taken  from 


the  brief  of  appellee,  and  we  believe  that  It 
states  a  correct  proposition  of  law: 

"When  a  case  is  submitted  to  a  jury  on  spe- 
cial issues,  the  court  from  the  jury's  answers 
renders  judgment.  Even  though  the  jury  in 
addition  to  making  answers  to  the  questions 
submitted  should  return  a  general  verdict  as 
was  done  in  this  case,  the  judge  can  ignore 
same  in  rendering  his  judgment."  Heflin  v. 
Burns,  70  Tex.  347,  8  S.  W.  48;  Dunlap  v. 
Haywood  Rice  ft  Milling  Co.,  43  Tex.  Civ.  App. 
269,  95  S.  W.  43. 

[I]  The  fact  that  the  general  verdict  was 
copied  into  the  judgment  of  the  court  would 
not  distinguish  this  case  from  those  cited 
above.  On  the  answer  to  question  3  as  copied 
above,  no  other  judgment  except  one  for  the 
defendants  could  have  been  rendered  by  the 
court,  and  In  receiving  and  entering  of  record 
a  general  verdict  for  the  defendants,  no  In- 
jury has  been  done  appellant 

In  view  of  the  disposition  made  by  us  of 
the  above  assignments,  all  other  assignments 
made  by  appellant  become  immaterial,  and 
are  overruled. 

Finding  no  error  in  this  record,  this  case 
is  In  all  things  affirmed. 


GULF,  a  ft  S.  F.  RT.  CO.  v.  HELMS  BROS. 
(No.  6073.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
March  26,  1919.) 

1.  Trial  «=»169  —  Direction  of  Verdict  — 
Defect  in  Parties  Plaintiff. 

It  was  no  ground  for  peremptory  instruc- 
tion to  return  verdict  for  defendant  that  claim 
sued  on  in  name  of  firm  belonged  to  members 
jointly  that  one  was  dead,  having  left  an  estate, 
a  widow,  and  two  minor  children,  and  that  no 
administration  had  been  had,  while  neither  his 
heirs  nor  legal  representatives  were  made  par- 
ties plaintiff. 

2.  Cabbiebs  «=>229(1)  —  Carriage  of  Live 
Stock— Injuries  in  Transit— Elements  of 
Damage. 

In  action  against  carrier  for  damages  to 
mules  in  transit,  cost  of  feed  and  care  after  In- 
jury, and  price  afterwards  received  for  them 
at  a  point  other  than  destination,  had  no  prop- 
er place  In  applying  the  true  measure  of  dam- 
ages. 

3.  Carriers  «=>228(1)  —  Carriage  of  Live 
Stock— Damages— Showing  of  Value  Aft- 
er Injuries. 

In  action  against  carrier  for  damages  to 
mules  in  transit,  there  having  been  intrinsic 
value  of  the  mules  at  destination  after  injuries, 
it  should  have  been  shown  what  the  value  was 
before  damages  could  have  been  legally  awarded. 

4.  Carriers  *=>205  —  Carriage  of  Live 
Stock— Liability  fob  Injuries— Propensi- 
ties of  Animals. 

A  carrier  is  not  an  insurer  in  the  transpor- 
tation of  live  stock,  and  is  liable  only  for  in- 
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juries  caused  by  its  negligence,  not  being  le- 
gally responsible  for  injuries  resulting  from  the 
natural  rice  or  the  nature  and  propensities  of 
the  animals  carried. 

B.  Carriers    «=»228(5)  —  Carriage   or   Live 
Stock  —  In  juries  —  Sufficiency    or   EVI- 
DENCE. 
In   action   against   carrier   for   injuries   to 
mules  in  transit,  evidence,   though  it  did   not 
show  the  injuries  were  due  to  the  propensities 
of  the  animals,  etc.,  held  insufficient  to  sustain 
verdict  for  plaintiffs. 

0.  Cabbiebb  <8=230(9)  —  Carriage  or  Live. 
Stock— Action  fob  Injubies— Inbtbuction. 
In  action  against  carrier  for  injuries  to 
mules  in  transit,  instruction  that  common  car- 
rier is  not  an  insurer  of  lire  stock  received  by 
it  for  transportation,  but  responsible  only  U 
careless  and  negligent,  etc.,  held  improper,  on 
account  of  the  use  of  the  word  "careless." 

7.  Cabriebs   «=>228(5)  —  Carriage   or  Ln 
Stock— Negligence— Bubden  or  Proof. 

In  action  against  carrier  for  injuries  to 
mules  ln  transit,  plaintiffs  were  not  required  to 
prove  negligence  to  the  satisfaction  of  the  jury, 
bat  only  by  a  preponderance  of  the  evidence. 

8.  Cabriebs   ♦=»280(9)  —  Carriage   or  Lite 
Stock— Action  fob  Injuries— Instruction. 

In  action  against  carrier  for  injuries  to 
mules  in  transit,  carrier  was  entitled  to  charge 
that  a  common  carrier  is  not  an  insurer  of 
live  stock  received  for  transportation,  but  lia- 
ble only  for  injuries  caused  by  its  own  negli- 
gence. 

0.  Carriers   «=»229(2)  —  Carriage   of  Live, 
Stock— Injuries  in  Transit— Measube  of 
Damages. 
Measure  of  damages  for  injuries  to  mules 
by  negligence  of  carrier  in  transit  is  difference 
between  their  market  value  at  destination,  if 
transported  without  negligence,  and  their  real 
and  intrinsic  value  at  destination  in  the  con- 
dition in  which  they  were  delivered;  the  evi- 
dence  being    there    was  no  market  value   for 
injured  stock  at  destination,  but  that  mules  had 
an  intrinsic  value. 

10.  Cabriebs  <8=>230(9)  —  Carriage  or  Live 
Stock  — Action   fob  Injuries  — Instruc- 
tion. 
In   action    against   carrier   for  injuries   to 
mules  in   transit,   instruction   presenting  issue 
of  carrier's  negligence  in  not  preventing  injury 
to  mules  caused  by  proper  vice  or  propensities 
of  animals  held  unsupported  by  evidence. 

Appeal  from  Bell  County  Court;  M.  B. 
Blair,  Judge. 

Suit  by  Helms  Bros,  against  the  Gulf, 
Colorado  &  Santa  Fe"  Railway  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Reversed,  and  cause  remanded. 

W.  W.  Hair,  of  Temple,  and  Terry,  Gavin 
ft  Mills  and  Frank  J.  Wren,  all  of  Galveston, 
for  appellant. 


BRADY,  J.  Appellees  sued  appellant  for 
damages  arising  out  of  a  shipment  of  mules 
from  Temple  to  Ft.  Worth,  Tex.,  alleging  de- 
livery of  the  mules  to  appellant  ln  good  or- 
der, and  arrival  of  the  mules  at  destination 
with  certain  Injuries  to  some'  of  the  live 
stock,  and  alleging  generally  negligence  of 
the  carrier.  The  trial  was  before  a  Jury, 
and  the  case  was  submitted  upon  a  general 
charge  of  the  court,  resulting  In  verdict  and 
Judgment  for  appellees  for  the  sum  of  $300. 

The  first  assignment  of  error  complains  of 
the  refusal  of  the  trial  court  to  give  a  special 
charge  peremptorily  instructing  the  Jury  to 
return  a  verdict  for  appellant  The  assign- 
ment presents  several  reasons  why  such  per- 
emptory instruction  should  have  been  given. 
The  first  point  is  that  the  claim  sued  on  be- 
longed to  S.  D.  Helms  and  E.  M.  Helms  joint- 
ly, and  that  S.  D.  Helms  is  dead,  having  left 
an  estate,  a  widow,  and  two  minor  children, 
and  that  no  administration  Aas  been  had. 
nor  were  his  heirs  or  legal,  representatives 
made  parties  plaintiff. 

[1]  This  claim  was  urged  below  by  plea  in 
abatement,  the  facts  being  admitted  by  appel- 
lees, but  the  plea  was  overruled  by  the  trial 
court.  No  error  is  assigned  ln  the  briefs  to 
this  action  of  the  court,  appellant  having 
saved  the  point  only  by  the  objection  to  the 
court's  refusal  to  peremptorily  Instruct  for 
appellant  We  are  of  the  opinion  that,  If 
there  were  any  merit  in  the  point,  it  was  no 
ground  for  a  peremptory  instruction. 

The  other  points  involved  in  this  assign- 
ment are  to  the  effect  that  appellees  did  not 
allege  or  prove  negligence  by  appellant  caus- 
ing the  alleged  injuries,  and  further,  because 
of  the  allegations  of  the  petition  ln  reference 
to  market  value  at  destination,  and  the  want 
of  proof  that  the  Injured  mules  had  a  mar- 
ket value  at  Ft.  Worth,  or  any  intrinsic  value 
after  the  injuries. 

We  think  these  several  grounds  are  with- 
out merit.  Appellees  alleged  negligence  gen- 
erally, and  the  proof  of  the  nature  of  the  in- 
juries to  some  of  the  mules,  although  slight 
was  sufficient  to  raise  an  issue  of  fact  to  go 
to  the  jury  upon  the  question  as  to  whether 
the  injuries  were  caused  by  the  Inherent  na- 
ture or  propensities  of  the  animals,  or  by 
some  character  of  negligence  on  the  part  of 
appellant  While  not  sufficient  to  support  a 
verdict  the  state  of  the  proof  was  not  such 
as  to  entitle  appellant  to  a  peremptory  In- 
struction. 

[2,  3]  The  same  may  be  said  as  to  the  al- 
legations and  proof  on  the  question  of  mar- 
ket and  intrinsic  value.  The  evidence  was 
undisputed  that  the  injured  mules  had  no 
market  value  in  Ft  Worth,  and  there  was 
evidence  tending  to  show  the  Intrinsic  value 
of  such  mules  at  destination  after  the  in- 
juries.- However,  It  must  be  conceded  that 
this  proof  is  very  unsatisfactory,   and   In- 
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volves  elements  which  have  no  proper  place 
in  the  application  of  the  true  measure  of 
damages,  such  as  the  cost  of  feeding  and  car- 
ing for  the  mules  while  injured,  and  the  price 
afterwards  received  at  Temple.  There  being 
an  Intrinsic  value  at  Ft.  Worth  after  the 
injuries,  it  should  be  shown  what  that  value 
was  before  damages  could  be  legally  award- 
ed.  The  first  assignment  will  be  overruled. 

[41  By  the  second  assignment  of  error  ap- 
pellant complains  that  the  verdict  of  the  jury 
is  contrary  to  the  law  and  evidence,  and  that 
there  is  no  evidence  to  sustain  it  The  doc- 
trine is  invoked  that  a  carrier  is  not  an  in- 
surer in  the  transportation  of  live  stock,  and 
Is  liable  only  for  Injuries  caused  by  its  neg- 
ligences, not  being  legally  responsible  for  in- 
juries resulting  from  the  natural  vice  or  the 
nature  and  propensities  of  the  animals  them- 
selves. This  rule  seems  to  be  supported  in 
the  following  cases:  Ft.  W.  ft  D.  C.  Ry.  v. 
Berry,  170  S.  W.  125;  Freeman  v.  Cain,  68 
Tex.  Civ.  App.  403,  133  S.  W.  894;  St  L  ft 
S.  W.  Ry.  y.  Lewellen,  116  S.  W.  116;  M.,  K. 
ft  T.  v.  Lewellen,  111  S.  W.  778;  T.  ft  P.  v. 
Stewart,  62  Tex.  Civ.  App.  514,  114  S.  W. 
413;  Ft.  W.  ft  D.  C  v.  Lock,  80  Tex.  Civ. 
App.  426,  70  S.  W.  457;  Ry.  Co.  v.  Smith,  33 
Tex.  Civ.  App.  520,  77  S.  W.  28 ;  Railroad  Co. 
v.  Hunter,  47  Tex.  Civ.  App.  100,  104  S.  W. 
1075;  Railway  Co.  v.  Snyder,  86  S.  W.  1041. 

In  this  case  it  appears  that  the  shipment 
was  accompanied  by  a  caretaker,  the  agent 
and  representative  of  appellees.  He  was  a 
witness  on  the  trial,  and,  while  testifying  to 
the  injuries  to  some  of  the  stock,  he  did  not 
testify  to  any  delays  in  transportation,  nor 
to  any  rough  or  improper  handling  of  the 
stock  in  transit,  nor  to  anything  positively 
showing  the  failure  of  appellant  to  exercise 
ordinary  care  in  transporting  the  shipment 
The  railway  company  showed  by  two  wit- 
nesses, the  conductors  who  handled  the,  ship- 
ment that  the  freight  was  transported  with 
due  dispatch,  and  without  any  rough  han- 
dling or  switching,  in  a  standard  car,  in  good 
condition,  and  of  the  dimensions  and  specifica- 
tions required  by  appellees ;  that  there  was 
no  complaint  by  the  caretaker,  and  no  acci- 
dent or  unusual  occurrences  on  the  run  from 
Temple  to  Ft  Worth. 

[J]  In  view  of  this  state  of  the  evidence, 
we  are  of  the  opinion  that  the  verdict  and 
judgment  were  against  the  overwhelming 
weight  of  the  evidence,  and  should  not  be 
permitted  to  stand.  We  cannot  say  that  the 
nature  of  the  injuries  to  the  live  stock  was 
such  as  to  justify  the  presumption  that  they 
were  Inflicted  by  reason  of  the  natural  pro- 
pensities and  habits  of  the  animals,  but  the 
evidence  on  this  point  was  sufficient  to  raise 
an  Issue  of  fact  for  the  jury.  However,  the 
verdict  is  so  manifestly  against  the  great 
weight  of  the  evidence  that  the  trial  court 
should  have  set  the  same  aside  and  ordered 
a  new  trial.  For  this  reason,  the  second  as- 
signment is  sustained. 


We  overrule  the  third  assignment  of  error, 
which  complains  of  the  court's  refusal  to 
give  appellant's  requested  special  charge  No. 
7.  In  view  of  the  state  of  the  evidence,  we 
do  not  think  the  charge  as  framed'  should 
have  been  given,  because,  assuming  the  ex- 
ercise of  care  by  the  carrier  in  transporting 
the  animals,  the  proof  did  not  justify  an  in- 
struction to  the  jury  that  the  injuries  would 
be  attributable  solely  to  the  Inherent  nature 
or  proper  vice  of  the  animals,  and  that  the 
plaintiffs  should  not  recover  against  appel- 
lant 

[M]  We  will  next  consider  the  fourth  as- 
signment of  error,  which  complains  of  the  re- 
fusal of  the  trial  court  to  give  the  following 
special  charge  requested  by  appellant: 

"Ton  are  instructed  that  a  common  carrier  is 
not  an  insurer  of  live  stock  received  by  it  for 
transportation,  bat  is  only  responsible  to  -  the 
plaintiff  for  injuries,  If  any,  which  may  have 
been  occasioned  by  its  own  negligence,  in  the 
transportation  of  said  stock  and  in  this  case 
you  are  charged  that  unless  the  plaintiff  has 
proved  to  your  satisfaction  by  a  preponderance 
of  the  evidence  that  the  defendant  was  careless 
and  negligent  in  the  handling  of  said  stock  and 
the  transportation  of  same,  then  you  will  find 
for  the  defendant" 

The  court  nowhere  Instructed  the  jury  on 
the  Issue  embodied  in  this  requested  instruc- 
tion. We  think  appellant  was  entitled  to  a 
charge  substantially  as  requested,  but  the  in- 
struction as  framed  is  improper  because  of 
the  use  of  the  word  "careless,"  and  also  for 
requiring  the  jury  to  And  that  the  plaintiffs 
had  proved  negligence  to  its  satisfaction. 

Appellant's  fifth  assignment  of  error  in- 
volves an  attack  -upon  the  entire  charge  of 
the  court  In  certain  particulars,  some  of 
which  have  been  disposed  of  by  what  has 
been  said  above. 

[•]  We  think  the  objection  to  the  court's 
charge  on  the  measure  of  damages,  in  the 
light  of  the  evidence,  is  well  taken.  The  true 
measure  of  damages  is  the  difference  between 
the  market  value  of  the  injured  stock  at  Ft. 
Worth,  had  the  same  been  transported  with- 
out negligence  by  the  carrier,  and  their  real, 
and  intrinsic  value  at  Ft  Worth  in  the  con- 
dition in  which  they  were  delivered;  the 
evidence  "being  to  the  effect  thaf  there  was 
no  market  value  for  injured  stock  at  des- 
tination, but  that  they  had  an  Intrinsic  val- 
ue. Probably  the  court  intended  to  submit 
this  standard  In  paragraph  10  of  the  charge, 
but  the  measure  might  easily  have  been  more 
clearly  stated  in  accordance  with  the  rule 
above  announced. 

[10]  The  criticism  of  paragraph  8  of  the 
court's  charge  is  also  justified.  There  was 
no  evidence  to  show  that  the  carrier  was  neg- 
ligent in  not  preventing  loss  or  Injury  to  the 
mules  caused  by  the  proper  vice  or  propensi- 
ties of  the  animals.  It  was  not  shown  that 
the  railway  company  had  any  notice  that  the 
animals  would  suffer  injury  because  of  their 
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inherent  vice  or  nature,  which  might  have 
been  prevented  by  the  use  of  ordinary  care 
on  the  part  of  its  employes,  and  therefore 
this  was  not  made  an  Issue  by  the  proof. 

For  the  error  of  the  trial  court  In  refusing 
to  set  aside  the  verdict  and  grant  a  new 
trial,  the  judgment 'will  be  reversed  and  the 
cause  remanded. 

Beversed  and  remanded. 


METROPOLITAN  CASUALTY  INS.  CO.  v. 
EDWARDS.     (No.   1600.) 

(Curt  of  Civil  Appeals  of  Texas.     Amarillo. 

March  19,  1919.     Rehearing  Denied 

April  9,  1919.) 

JU  IKSOBAHOE  «J=>665(5)  — ACCIDENT  Insub- 
ance— Injuby— Evidence. 
In  action  on  accident  policy,  evidence  that 
insured  haj  no  hernia  previous  to  his  fall  while 
attempting  to  alight  from  an  automobile,  that  a 
hernia  developed  just  after  the  fall,  and  a  doc- 
tor's opinion  that  in  all  probability  it  was  due 
to  the  fall,  justified  jury  in  finding  that  accident 
was  sole  cause  of  injury,  "exclusively  and  In- 
dependently of  all  other  causes,'*  within  a 
policy  provision. 

2.  Insurance    «=»665(5)  —  Accident   Insub- 
ance— Disability. 

In  action  upon  accident  policy,  evidence 
held  to  support  jury's  finding  that  insured  was 
wholly  disabled  and  prevented  from  performing 
any  and  every  kind  of  duty  pertaining  to  his 
occupation  for  six  weeks. 

3.  Insurance   4S=>524— Accident  Insurance 
—"Total  Disabilitt." 

Total  disability  does  not  mean  absolute 
physical  inability  to  transact  any  kind  of  busi- 
ness pertaining  to  insured's  occupation;  it  is 
sufficient  if  injury  is  such  that  common  care 
and  prudence  require  him  to  desist  from  busi- 
ness so  long  as  it  is  reasonably  necessary  to 
effectuate  a  cure,  and  that  for  a  few  days  in- 
sured did  not  discover  seriousness  of  injury 
would  not  disprove  that  be  was  not  wholly  dis- 
abled within  meaning  of  policy. 

[Ed.  Note.— For  other  definitions,  see  Words 
'  and  Phrases,  First  and  Second   Series,  Total 
Disability.] 

it.  Appeal  and  Ebbob  «=»1058(2)— Habmless 
Erbob— Exclusion  or.  Evidence. 
In  action  upon  accident  policy  exclusion  of 
testimony  of  insured's  physician  that  Injury  did 
•ot  result  directly  and  solely  from  insured's 
fall  on  an  automobile  door  was  harmless,  where 
his  other  testimony  gave  jury  the  benefit  of  phy- 
lician's  opinion  that  striking  the  door  did  not 
actually  produce  the  hernia. 

i.  Evidence  <S=»181— Best  Evidence— Acci- 
dent Insurance  Polict. 
In  action  upon  accident  policy  classifying 
insured  as  a  traveling  salesman,  for  which  the 
rate  was  $20  per  year,  providing  that  rates 
fixed  and  Glad  with  insurance  department  should 


control,  testimony  that  a  witness  knew  the  rata, 
where  it  was  not  shown  that  proposed  rate  was 
so  fixed  and  filed,  or  that  it  could  not  be  ob- 
tained from  Insurance  department,  was  properly 
excluded. 

Appeal  from  District  Court,  Dallas  Coun- 
ty; W.  F.  Whltehurst,  Judge. 

Action  by  Fred  L.  Edwards  against  Metro- 
politan Casualty  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

T.  I*  Camp,  J.  N.  Freeman,  and  Spence, 
Haven  &  Smlthdeal,  all  of  Dallas,  for  ap- 
pellant 

Seay  &  Seay,  of  Dallas,  for  appellee. 

HUFF,  C.  J.  Appellee,  Edwards,  sued  ap- 
pellant Insurance  company  on  an  accident 
policy  In  the  principal  sum  of  $3,750,  which 
was  alleged  to  be  In  force  when  be  was  In- 
jured, directly,  solely,  and  exclusively 
through  accidental  means.  He  alleged  about 
September  21,  1916,  In  attempting  to  alight 
from  an  automobile,  that  be  slipped,  stumbled, 
or  fell  on  and  against  said  automobile,  or 
curb  at  or  near  said  automobile,  and  as  a 
result  received  bodily  Injuries  directly,  sole- 
ly, and  exclusively  through  accidental  means, 
which  tore,  lacerated  bruised,  and  mangled 
his  side,  together  with  other  parts  of  his 
body  and  limbs,  which  caused  a  nervous 
shock  and  strain  upon  his  system,  produc- 
ing, pain  and  suffering.  That  clause  2  of  the 
policy  reads: 

"If  said  injuries  shall  not  result  ss  specified 
in  clsuse  1,  but  directly,  solely,  and  exclusive- 
ly and  independently  of  all  other  causes,  shall, 
within  two  weeks  from  the  date  of  the  accident, 
continuously  and  wholly  disable  and  prevent 
the  insured  from  performing  any  and  every  kind 
of  duty  pertaining  to  his  occupation,  the  com- 
pany will  pay  the  insured  the  weekly  indemnity 
above  specified  for  the  entire  period  of  such 
total  disability." 

'  That  under  the  policy  he  was  entitled  to 
indemnity  in  the  sum  of  $25  per  week,  with- 
in two  weeks  of  the  accident,  to  wit,  imme- 
diately thereafter  plaintiff  wad  continuous- 
ly and  wholly  disabled  and  was  prevented 
from  performing  the  duties  pertaining  to  his 
occupation,  from  the  21st  day  of  Septem- 
ber, 1916,  to  the  1st  day  of  December,  1916, 
10  weeks  aggregating  the  sum  of  $250.  The 
appellee  also  set  out  clause  3,  which  reads  as 
follows: 

"If  such  injury  shall  not  result  as  specified  in 
clause  1,  but  directly,  solely,  exclusively,  and 
independent  of  all  other  causes,  shall  within  two 
weeks  from  the  date  of  the  accident,  or  imme- 
diately following  total  disablement,  continuous- 
ly disable  and  prevent  the  insured  from  perform- 
ing some  one  or  more  important  daily  duty  or 
duties  pertaining  to  his  occupation,  the  com- 
pany will  pay  the  insured  one-half  of  the  week- 
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ly  indemnity  above  specified  for  the  period  of 
such  partial  disablement,  not  exceeding  fifty- 
two  weeks." 

That  immediately  following  his  total  dis- 
ablement that  he  has  been  disabled  and  pre- 
vented from  performing  one  or  more  Im- 
portant duty  or  duties  pertaining  to  his 
occupation  for  a  period  of  62  weeks,  total- 
ing $660.    That  clause  J,  paragraph  4,  reads: 

"If  such  injuries  shall  necessitate  the  removal 
of  the  injured  to  a  regularly  incorporated  hos- 
pital, the  weekly  indemnity  payable  for  a  period 
not  exceeding  ten  consecutive  weeks,  during 
Tchich  the  insured  shall  be  confined  to  said  hos- 
pital, shall  be  double  the  amount  provided  in 
clause  2,  provided  that  insured  shall  not  make 
claim  under  clause  8  on  account  of  the  same 
injuries.'* 

That  the  injuries  necessitated  his  removal 
to  such  hospital  October  1,  1916,  and  that  he 
was  there  confined  for  a  period  of  two  weeks; 
that  under  this  clause  he  was  entitled  to  an 
additional  |26  per  week  for  the  time  thus 
confined,  which  totaled  the  sum  of  $50.  He 
also  sought  to  recover  12  per  cent  penalty 
and  $500  as  attorney's  fees.  It  will  not  be 
necessary  to  set  out  the  appellant's  answer 
or  pleadings  at  this  time.  The  case  was  sub- 
mitted to  a  Jury  upon  special  Issues.  The 
Jury  found  that  appellee's  fall,  solely,  ex- 
clusively, and  Independent  of  all  other  causes, 
produced  the  injury  complained  of;  that  the 
fall  was  accidental;  that  appellee  was  con- 
tinuously and  wholly  disabled  and  prevented 
from  performing  any  and  every  kind  o*  duty 
pertaining  to  his  occupation  for  six  weeks; 
that  he  was  prevented  from  performing 
some  one  or  more  important  duty  or  duties 
pertaining  to  his  occupation  for  46  weeks; 
that  he  was  confined  in  a  regular  incorporat- 
ed sanitarium  two  weeks;  that  he  was  en- 
titled to  reasonable  attorney's  fees,  which 
would  be  $250.  The  trial  court  rendered 
judgment  for  $775,  the  principal  due  on  the 
policy,  12  per  cent,  penalty,  amounting  to 
$93,  and  $250  attorney's  fees,  totaling  $1,180. 

[1]  The  first  assignment  is  that  the  an- 
swer to  special  issue  No.  1  is  contrary  to 
the  evidence,  and  should  be  set  aside  for  the 
reason  that  the  evidence  shows  that  the 
Injury  of  which  the  appellee  complains  could 
not  have  been  produced  and  was  not  pro- 
duced, directly,  solely,  exclusively,  and  In- 
dependently of  all  other  causes  from  the 
fall  which  appellee  alleges  he  had.  The  evi- 
dence in  this  case  shows  that  the  appel- 
lee fell  In  trying  to  alight  from  his  car,  and 
In  doing  so  struck  the  corner  of  his  car 
door,  or  the  latch  which  Is  on  a  Ford  car, 
which  struck  him  in  the  groins,  where  a 
hernia  was  shown  thereafter  to  have  devel- 
oped. He  complained  at  that  time,  but  did 
not  call  the  appellant's  agent's  attention  to 
it  until  possibly  the  next  day;  whereupon  he 
was  referred  to  the  company's  physician. 
Dr.  Carroll,  who  testified  that  he  examined 


Mm  and  found  a  hernia  and  operated  on  him 
for  it.  The  testimony  will  authorize  the  find- 
ing that  appellee  was  a  strong,  healthy 
young  man,  and  had  engaged,  with  his  broth- 
ers previous  to  the  Injury,  in  healthy  and 
vigorous  exercise  and  labor;  that  he  had 
never  had  a  pain  at  that  place  previous  to 
bis  fall.  We  find  no  evidence  that  he  was 
diseased  to  any  extent  which  would  have 
caused  the  injury,  and  find  only  theories 
presented  by  the  expert  witnesses  as  to 
the  probability  or  possibility  of  it  having 
been  produced  in  the  manner  alleged,  or 
whether  it  was  done  in  some  other  way. 
There  appeared  to  be  no  bruises  on  the  out- 
side of  his  person  found  by  the  doctor  at 
the  time  he  examined  him,  and  the  doctor 
expressed  it  as  his  opinion  that  the  corner 
of  the  door  or  latch,  striking  with  sufficient 
force  to  cause  hernia,  would  break  the  tissue 
or  cause  a  bruise  or  evidence  of  such  force 
under  the  surface  of  the  skin.  The  following 
question  was  asked  the  doctor: 

"Irrespective  of  this  sharp  point,  in  other 
words,  your  idea  is  that  the  door  and  the  sharp  % 
point  to  the  instrument  would  not  have  as  much 
to  do  with  it  as  the  slipping  and  falling  in  this 
jerking  position?  Answer:  Tea,  sir;  that  is  it. 
My  idea  is  that  the  fall  against  the  sharp  in- 
strument did  not  produce  the  direct  hernia;  that 
it  was  some  other  factor,  else  there  would  have 
been  what  I  said — a  bruise  and  bleeding  condi- 
tion of  the  tissues  on  the  inside.  The  fall,  if  the 
hernia  came  on  immediately  after  this,  the  type 
we  found,  then  it  is  presumptive  the  fall,  and 
later  that  the  strained  condition  that  occurred 
afterwards  and  perhaps  in  the  fall,  might  have 
fln  the  factor  in  bring  it  down;  I  rather 
think  that  it  would.  If  there  had  not  been  any 
sharp  point  there,  and  he  got  the  fall  like  that, 
I  would  place  just  as  much  stress  on  the  fall 
producing  the  hernia  as  if  the  sharp  point  had 
been  there.  If  it  occurred  immediately  after- 
wards, I  would  naturally  attribute  it  to  that  as 
a  factor." 

At  another  place  he  testified: 

"In  investigating  conditions  of  hernia  that 
come  as  the  result  of  decay  or  diseased  condition 
as  compared  with  those  that  come  from  vio- 
lence, I  do  not  know  just  the  percentage  of 
them  that  occur  on  the  right-hand  side,  but 
many  more  than  on  the  left  side.  I  hardly  think 
it  is  as  high  as  97  per  cent,  according  to  the 
best  authorities,  but  I  am  not  sure.  I  should 
say  offhand,  according  to  my  best  recollection, 
at  least  75  per  cent  At  least  75  per  cent  of 
those  hernias  coming  without  accident  or  vio- 
lence occur  on  the  right  side.  This  one  Was 
on  the  left  side;  that  is  correct  This  hernia 
had  another  peculiar  thing  about  it— it  was  very 
small— it  is  not  a  rupture  at  all.  That  is  a 
mistaken  thing;  it  is  a  hernia,  but  most  peo- 
ple call  it  rupture,  but  it  is  not  a  rupture;  it 
is  merely  parting  of  the  tissues  that  separate, 
and  let  something  go  through,  and  laymen  fre- 
quently call  it  a  rupture.  The  whole  thing 
means  a  separation  of  the  issues,  which  lets  a 
man's  intestines  or  entrails  come  through;  no 
matter  what  you  call  it,  it  is  a  separation  of 
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the  tissues  which  permits  the  inside  to  stick  out 
This  is  a  very  small  one." 

He  said  at  another  place: 

"There  was  no  evidence  on  his  side  a*  to 
searching  for  laceration  or  a  red  spot,  or  any- 
thing like  that;  there  is  none;  nothing  out  of 
the  ordinary  except  a  hernia.  If  the  boy  had 
been  hit  by  this  steel  clasp  against  the  skin  but 
for  the  clothes  it  would  have  been  a  very  simple 
matter  and  a  very  easy  matter  for  that  to 
jam  up  there  and  hurt  enough  to  produce  a  her- 
nia, without  leaving  any  scar  or  discoloration 
on  the  skin  outside;  that  is  possible." 

After  a  lengtljy  hypothetical  question  was 
presented  to  l>r.  Crow,  he  testified: 

"Taking  what  has  been  outlined  about  this 
case  to  me,  I  believe  this  hernia  waB  caused  in 
an  effort  to  save  himself  in  the  act  of  falling, 
before  striking  the  door;  the  transmission  of 
force.  He  continued  until  he  did  strike  the 
door.  I  should  say  that  thiB  hernia  might,  and 
in  all  probability  did,  happen  prior  to  the  time 
he  hit  the  door;  that  the  act  of  falling,  and 
the  actual  fall,  I  cannot  say  that,  as  no  human 
being  can  possibly  determine  just  when  the 
hernia  occurred." 

The  fact  that  the  appellee  had  nothing  of 
the  kind  previous  to  the  fall,  that  the  hernia 
developed  Just  after  the  fall,  that  he  was 
healthy  before,  etc.,  and  that  In  the  doctor's 
opinion  In  all  probability  it  was  due  to  the 
fall,  we  think  the  Jury  were  authorized  to 
find  that  the  accident  was  the  sole  cause 
of  the  injury,  independent  of  all  other. 
North  American  Accident  Insurance  Co.  v. 
Miller,  193  S.  W.  750;  Fidelity  Casualty  A 
v.  Joiner,  178  S.  W.  806. 

[2,8]  The  second  assignment  assails  the 
finding  of  the  jury  that  appellee  was  wholly 
disabled  and  prevented  from  performing  any 
and  every  kind  of  duty  pertaining  to  his 
occupation  for  six  weeks.  While  the  evidence 
indicates  for  two  or  three  days  after  the  In- 
Jury  appellee  was  not  aware  of  the  serious- 
ness of  the  injury,  and  shows  that  he  did 
attempt  to  work  around  his  place,  it  never- 
theless shows  that  he  was  disabled  at  least 
to  some  extent.  The  evidence  clearly  shows 
that  the  Injury  then  received  was  serious, 
requiring  an  operation  which  confined  him  to 
the  sanitarium  for  two  weeks,  and  after 
leaving  the  place  he  was  unable  to  do  any 
work  of  consequence,  unless  it  was  such 
as  making  out  tickets  and  the  like.  The 
appellant  appears  to  rely  upon  a  report  made 
by  appellee  of  his  condition,  which  the  com- 
pany secured,  and  In  which  the  appellee  de- 
nominated his  injuries  as  partial.  Dr.  Car- 
roll testified  with  reference  to  such  state- 
ment: 

"If  he  ever  wrote  out  a  statement  that  about 
three  or  four  or  five  weeks  afterwards,  as  to 
his  thinking,  he  was  well,  he  is  mistaken  about 
it.  The  hernia  has  Tecurred,  and  he  will  have 
to  wear  a  truss  or  have  it  fixed;  it  is  right 
down  there  now." 


We  think  the  facts  presented  an  Issue 
as  to  how  long  he  was  totally  disabled,  and 
that  the  Jury  were  not  without  evidence  sup- 
porting their  finding.  It  would  serve  no  use- 
ful purpose  to  quote  the  testimony  at  any 
length  on  this  point  As  to  the  rule  for  as- 
certaining the  meaning  of  total  disability, 
the  Joiner  Case,  supra,  quotes  that  It — 

"does  not  mean  absolute  physical  inability  on 
the  part  of  the  insured  to  transact  any  kind 
of  business  pertaining  to  his  occupation.  It  is 
sufficient  if  his  injuries  were  of  such  a  charac- 
ter that  common  care  and  prudence  required 
him  to  desist  from  the  transaction  of  any  such 
business  so  long  as  it  was  reasonably  necessary 
to  effectuate  a  cure.  This  was  a  duty  he  owed 
to  the  insurer  as  well  as  to  himself." 

The  mere  fact  that  for  a  few  days  appel- 
lee may  not  have  discovered  the  seriousness 
of  his  injury  does  not  disprove  that  he  was 
not  within  the  meaning  of  the  policy,  wholly 
disabled,  when  the  evidence  of  the  doctor 
indicates  that  common  care  required  him 
to  desist  from  the  transaction  of  any  such 
business.  This  court's  views  are  expressed 
in  the  Miller  Case,  supra,  198  S.  W.  750,' 
paragraphs  1  and  8,  Fidelity  &  Casualty  In- 
surance Co.  v.  Mountcastle,  200  8.  W.  862; 
L  T.  A.  T.  Rogers,  163  S.  W.  421. 

[4]  The  third  assignment  complains  at  the 
action  of  the  court  in  excluding  testimony  of 
Dr.  Carroll,  who  had  treated  the  appellee,  as 
follows: 

"That  in  his  opinion,  as  an  expert  the  in- 
jury which  the  plaintiff  claims  to  have  suffered 
was  not  the  result  directly,  solely,  and  exclu- 
sively, and  independent  of  all  other  causes,  of 
the  fall  on  the  automobile  door." 

Objection  made  at  the  time  is  that  It  was 
not  a  question  of  expert  testimony,  but  that 
the  question  involved  the  very  issue  which 
the'  Jury  was  called  upon  to  try.  The  court 
sustained  the  objection,  and  doubtless  ruled 
as  he  did  under  the  holdings  and  in  accord- 
ance with  the  case  of  I.  T.  A.  v.  Rogers,  163 
S.  W.  421.  We  will  not  discuss  whether  the 
particular  evidence  offered  should  have  been 
admitted.  We  think,  however,  there  was  no 
injury  shown  by  Its  rejection,  as  Dr.  Car- 
roll testified: 

"You  want  my  opinion  as  to  whether  this 
hernia  I  found  in  the  operation  was  due  to  the 
injury  described,  due  to  the  fall  or  blow  that  he 
received  on  the  side,  or  whether  it  might  have 
been  due  to  some  other  cause.  My  opinion 
would  be  that  it  would  be  more  likely  to  result 
from  some  other  cause  than  that  from  the  di- 
rect blow,  for  the  reason  that  there  was  no 
bruises  or  laceration  of  the  tissues;  in*  other 
words,  from  other  factors,  probably  more  so, 
than  this  blow  against  his  side." 

He  also  testified: 

"I  don't  believe  a  severe  blow  on  the  wall  [of 
the  stomach]  would  produce  a  rupture  without 
leaving  some  evidence  of  a  bruise,  without  some 
other  factor  attending." 
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Again: 

"My  idea  la  that  the  fall  against  the  sharp 
instrument  did  not  produce  the  direct  hernia; 
that  it  was  some  other  factor,  else  there  would 
have  been  what  I  said — a  bruise  and  bleeding 
condition  of  the  tissues  on  the  side." 

He  further  testified: 

"I  don't  believe  I  have  ever  seen  a  case 
where  a  sudden  blow  produced  a  hernia,  but 
the  reports  of  the  men  who  have  seen  them, 
and  which  I  have  seen,  is  that  it  would  in- 
capacitate a  man.  The  accepted  view  of  it  is 
that  a  sufficient  blow  to  produce  hernia  would 
immediately  incapacitate  him,  and  usually  does 
just  that." 

This  testimony,  it  occurs  to  us,  gave  the 
jury  the  benefit  of  the  doctor's  opinion  as 
to  whether  striking  the  door  actually  pro- 
duced the  hernia  or  whether  it  was  from 
some  other  cause. 

[(]  The  fourth  and  fifth  assignments  assert 
error  in  refusing  to  permit  the  witness 
Wieams,  the  state  agent  of  the  company,  to 
testify  that  he  knew  of  his  own  personal 
knowledge  that  the  occupation  of  running  a 
filling  station  classified  as  a  more  haz- 
ardous occupation  by  defendant  company  than 
that  of  a  traveling  salesman,  and  that  the 
premium  rate  for  said  occupation  was  greater 
than  the  rate  charged  for  the  occupation  of 
traveling  salesmen,  and  would  have  testi- 
fied to  the  rate  charged  by  the  company  for 
both  classifications.  The  appellee  objected 
to  the  testimony  on  the  ground  that  the 
policy  provided  the  manner  and  method  by 
which  a  change  of  occupation  reduced  the 
liability  of  the  defendant,  to  wit,  according 
to  the  company's  rates  and  classification  of 
rates  last  filed  prior  to  the  occurrence  of  the 
injury  for  which  indemnity  is  claimed  with 
the  insurance  department  of  the  state,  where- 
in the  assured  resides,  etc.  It  appears  from 
the  policy  that  appellee  was  Insured  as  a 
traveling  salesman,  and  at  the  time  of  his 
injury  appellee  was  secretary  of  the  Edwards 
Gasolene  &  Service  Station;  that  he'  did 
other  things  around  the  station  necessary  to 
be  done  when  there  were  no  men  around  to 
do  it,  including  cranking  cars,  taking  off  and 
putting  on  tires,  etc.  The  appellant  pleaded 
that  the  premium  paid  and  required  for  sales- 
men in  the  stationery  business  was  $20  per 
annum,  and  that  such  business  was  rated 
as  select;  that  for  ordinary  risk  it  was  |34 
per  year,  which  was  fixed  prior  to  and  exist- 
ed at  the  time  of  the  alleged  accident;  that, 
if  he  was  entitled  to  recover  at  all,  he  could 
only  recover  20/34  of  the  benflts  stated  In 
the  policy.  The  clause  of  the  policy  relied  on 
reads: 

"If  the  insured  shall  engage  in  any  occupation 
classed  by  this  company  as  more  hazardous  than 
that  stated  in  this  policy  (ordinary  duties  about 
the  residence  of  the  insured  or  while  engaged 


in  recreation  excepted),  the  company's  liability 
hereunder  shall  be  limited  to  such  proportion  of 
the  indemnity  as  herein  provided  as  the  pre- 
mium paid  will  purchase  at  the  rate  and  with- 
in the  limits  fixed  by  the  company  for  such  in- 
creased hasard,  according  to  the  company's 
rates  and  classification  risk  last  filed  prior  to 
the  occurrence  of  the  injury,  for  which  indemni- 
ty is  claimed,  with  the  Insurance  department  of 
the  state  wherein  the  insured  resides." 

It  will  be  seen  the  company's  rates  were  to 
be  fixed  and  filed  with  the  Insurance  depart- 
ment and  that  the  rates  last  so  filed  should 
control.  It  was  sought  to  show  by  the  witness- 
that  he  knew  the  rate  and  what  it  was,  etc. 
The  contract  of  insurance  made  the  rate  last 
filed  with  the  insurance  department  before 
the  accident  the  controlling  rate„  and  the 
evidence  of  the  indemnity  to  be  paid  under 
such  rata  We  believe  the  court  ruled  cor- 
rectly in  rejecting  the  offered  evidence.  It 
was  sought  to  prove  orally  by  the  witness 
that  he  knew  the'  rate  when  the  policy  pro- 
vided the  rates  should  be  fixed  and  filed, 
and  it  Is  not  shown  that  the  proposed  testi- 
mony was  the  rate  so  fixed  and  filed,  or  that 
it  could  not  be  obtained  from  the  insurance 
department. 

The  case  will  be  affirmed. 


AMERICAN  NAT.  INS.  OO.  et  al.  t.  WAL- 
LACE et  aL    (No.  6716.) 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
Jan.  10,  1917.  On  Motion  for  Rehearing, 
Oct  10,  1817.  Further  Rehearing  Denied 
April  17,  1918.) 

1.  Insurance  <8=>116(1)  —  Lira  Policy  —  In- 
surable Interest— Grandnieces. 

Where  beneficiaries  were  grandnieces  of  in- 
sured, relationship  was  too  remote  to  constitute 
insurable  interest,  unless  they  had  reasonable 
ground  to  expect  that  she  would  have  contribut- 
ed to  their  welfare. 

2.  Insurance  4fc=>116(l)— Life  Policy  Paya- 
ble to  Guardian— Right  to  Proceeds. 

In  an  action  on  a  life  policy  payable  to 
plaintiff  as  guardian  no  recovery  can  be  had 
unless  plaintiff  be  the  guardian  of  some  person 
who  had  an  insurable  interest  in  the  life  of 
the  insured  or  unless  she  herself  had  such  in- 
terest. 

8.  Executors  and  Administrators  <£=>46  — 
Life  Policy  —  Proceeds  Payable  to  Es- 
tate. 
The  proceeds  of  a  life  policy  made  payable 
to  one  having  no  insurable  interest  in  the  life 
of  the  insured  belong  to  the  insured's  estate. 

On  Motion  for  Rehearing. 

4.  Insurance  «=»587— Life   Policy— Agent 
or  Beneficiary— Powers  of  Agent. 
Where  the  agent  of  an  insurance  company 
has  authority  to  act  for  the  company,  be  may 
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waive  the  provisions  of  the  policy  prescribing 
the  mode  to  be  pursued  in  changing  the  bene- 
ficiary, and  bind  his  principal  by  verbal  contract 
changing  the  beneficiaries. 

6.  IWSUBANCK  «=»802— LIFE  INSURAXCB— P«W- 
ALTIES  TOB  REFUSAL  TO  PAY. 

Where  the  agent  of  an  insurance  company 
has  authority  to  represent  the  company  in  re- 
spect to  payment  of  claims  when  demand  is 
made,  a  demand  upon  him  as  representative  of 
the  company  for  payment  of  policies  is  such  a 
demand  as  to  entitle  beneficiary  to  recover  the 
penalties  and  attorney's  fees  in  case  of  refusal 
.  to  pay. 

Appeal  from  McLennan  County  Court*, 
Geo.  N.  Denton,  Judge. 

Suit  b?  Annie  Wallace  and  others  against 
the  American  National  Insurance  Company 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Affirmed  on  rehearing. 

Williams  &  Neethe,  of  Galveston,  and  J.  L. 
Shelton,  J.  D.  Williamson,  M.  O.  H.  Park, 
and  Jas.  P.  Alexander,  all  of  Waco,  for  appel- 
lants. 

KEY,  C.  J.  Annie  Wallace  brought  this 
suit  against  the  American  National  Insurance 
Company,  seeking  to  recover  upon  two  In- 
surance policies.  Mrs.  Catherine  C.  Hopkins, 
Gussle  Lowe,  and  Willie  Moore  were  also 
made  defendants.  The  insurance  company 
in  its  answer  admitted  the  issuance  of  three 
policies  of  insurance  upon  the  life  of  the  de- 
ceased, Lizzie  Barkin,  one  payable  to  Gus- 
sie  Lowe  and  Willie  Moore,  one  payable  to 
Mrs.  Catherine  C.  Hopkins,  guardian,  and 
one  payable  to  Gussle  Lowe  alone.  The  plain- 
tiff did  not  seek  to  recover  upon  the  policy 
made  payable  to  Catherine  O.  Hopkins,  but 
'sought  recovery  upon  the  other  two,  upon 
the  theory  that  an  agreement  had  been  en- 
tered into  between  Lizzie  Barkin  and  the 
insurance  company  by  which  the  plaintiff 
■was  to  be  substituted  for  Gussle  Lowe  and 
Willie  Moore  as  beneficiary  In  those  two.  poli- 
cies. 

William  Heath  and  J.  W.  Wicker  filed  a  pe- 
tition of  intervention,  alleging  that  they  are 
the  legal  heirs  of  Lizzie  Barkin,  deceased, 
and  that  neither  the  plaintiff  Annie  Wallace 
nor  the  defendants  Gussle  Lowe,  Willie 
Moore,  and  Catherine  C.  Hopkins  had  any  in- 
surable interest  In  the  life  of  Lizzie  Barkin, 
and  that,  therefore,  upon  her  death,  the 
amount  due  on  the  policies  became  a  part  of 
her  estate,  and  was  Inherited  by  the  inter- 
veners. There  were  other  pleas  filed,  which 
it  is  not  deemed  necessary  to  refer  to,  fur- 
ther than  to  state  that  the  insurance  company 
tendered  Into  court  the  face  value  of  the  sev- 
eral policies,  asserted  that  it  was  merely  a 
stakeholder,  and  asked  the  court  to  determine 
who  was  entitled  to  collect  the  policies. 

It  is  also  proper  to  state  that  the  plaintiff 


Annie  Wallace,  in  addition  to  her  asserted 
right  to  collect  two  of  the  policies,  sought  to 
recover  penalties  and  attorney's  fees  from  the 
insurance  company  upon  the  statutory 
ground  that  it  had  failed  to  pay  such  policies 
ufter  demand  made  therefor.  The  court  be- 
low rendered  Judgment  for  the  plaintiff  Mrs. 
Wallace  agalust  the  Insurance  company  upon 
the  two  policies  upon  which  she  sought  re- 
covery, and  also  statutory  damages  and  at- 
torney's fees,  and  rendered  judgment  to  the 
effect  that  the  other  parties  recover  nothing, 
and  the  Insurance  company  and  Intervener, 
Heath,  have  appealed. 

In  so  far  as  the  Insurance  company  is  con- 
cerned, this  case  is  substantially  the  same  as 
American  National  Insurance  Co.  v.  Hoi- 
Ungsworth,  189  S.  W.  792,  decided  by  this 
court  last  October,  and  not  yet  officially  re- 
ported. In  that  case  It  was 'held  that  proof 
no  stronger  than  that  submitted  In  this  case 
was  not  sufficient  to  show  that  the  agent  up- 
on whom  the  demand  for  payment  was  made 
had  authority  to  represent  the  insurance 
company  in  that  respect,  and  for  that  reason 
It  was  held  that  the  plaintiff  in  that  case 
was  not  entitled  to  recover  statutory  dam- 
ages and  attorney's  fees.  The  appellant  in 
that  case  is  the  appellant  In  this,  the  agent 
referred  to  In  that  case  is  fhe  agent  referred 
to  in  this  case,  and  the  proof  in  this  case  In 
reference  to  the  scope  of  his  agency  is  not 
any  stronger  than  In  the  other.  Hence  we 
hold  that  the  insurance  company  is  entitled 
to  have  the  case  reversed  and  remanded  for 
another  trial. 

As  to  the  appeal  prosecuted  by  appellant 
Heath,  we  sustain  his  contentions  to  this  ex- 
tent : 

1.  That  when  an  insurance  policy  specifies 
the  method  by  which  the  beneficiary  there- 
in may  be  changed,  such  method  must  be  pur- 
sued in  order  to  accomplish  that  result. 
Flowers  v.  Sovereign  Woodmen,  40  Tex.  Civ. 
App.  593,  90  S.  W.  528;  Gray  v.  Sovereign 
Woodmen,  47  Tex.  Civ.  App.  609,  106  S.  W. 
176." 

[1]  2.  If  Gussle  Lowe  and  Willie  Moore 
were  grandnieces  of  Lizzie  Barkin,  their  re- 
lationship was  too  remote  to  show  that  they 
had  any  Insurable  interest  in  her  life,  in  fhe 
absence  of  testimony  tending  to  show  that 
they  had  reasonable  ground  to  expect  that 
if  she  had  remained  alive  she  would  have 
contributed  substantially  to  their  welfare, 
financial  or  otherwise.  Wilton  v.  N.  Y.  Life 
Ins.  Co.,  84  Tex.  Civ.  App.  156,  78  S.  W.  403. 

[I]  3.  Unless  It  be  shown  that  Mrs.  Hop- 
kins was  the  guardian  of  some  person  who 
had  an  insurable  Interest  in  the  life  of  the 
deceased,  or  that  she  herself  had  such  in- 
terest, she  was  not  entitled  to  recover  upon 
the  policy  made  payable  to  her  as  guardian. 

[3]  4.  The  proceeds  of  a  policy  of  insur- 
ance made  payable  to  one  having  no  insurable 
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Interest  in  the  life  of  the  insured  belongs  to 
the  estate  of  the  Insured  after  his  or  her 
deal* ;  and  If,  upon  another  trial,  It  shall  ,be 
made  to  appear  that  the  policies  Involved  In 
this  suit  come  within  that  class,  then,  If  the 
proof  shows  that  the  interveners  Heath  and 
Wicker  are  the  next  of  kin  to  Lizzie  Barkin, 
the  deceased,  and  that  there  is  no  adminis- 
tration nor  necessity  therefor  upon  her  es- 
tate, then  Judgment  should  be  rendered  for 
Interveners  upon  all  the  policies. 

For  the  reasons  stated,  the  judgment  is  re- 
versed and  the  cause  remanded  for  another 
trial. 

Reversed  and  remanded. 

On  Motion  for  Rehearing. 

After  careful  reconsideration  of  this  case, 
we  have  reached  the  conclusion  that  the  mo- 
tion for  rehearing  by  appellee  Annie  Wallace 
Should  be  granted,  and  the  Judgment  of  the 
court  below  affirmed. 

A  reexamination  of  the  statement  of  facts 
discloses  more  testimony  tending  to  show 
that  appellant's  agent,  RuBsell,  acted  within 
the  apparent  scope  of  his  authority  when  he 
made  the  agreement  to  change  the  beneficia- 
ries in  two  of  the  policies,  and  to  substitute 
appellee  Annie  Wallace  for  Gussie  Lowe  and 
Willie  Moore,  than  was  produced  in  the 
Eollingsworth  Case,  referred  to  in  our  for- 
mer opinion.  In  this  case,  in  answering  spe- 
cial issues,  the  Jury  found  that  Russell  had 
such  authority,  and  this  court  committed  er- 
ror In  holding  that  the  finding  referred  to  is 
not  supported  by  testimony. 

[4]  In  reference  to  the  manner  of  changing 
the  beneficiary,  while  it  is  true  that  the  poli- 
cies prescribe  a  mode  not  pursued  in  this 
case,  still,  if  Russell  had  the  authority  to  act 
for  the  insurance  company,  he  had  the  power 
to  waive  that  provision,  and  bind  appellant 
by  verbal  contract  changing  the  beneficiaries. 
Splawn  v.  Chew,  60  Tex.  632;  Morrison  v. 
Ins.  Co.,  69  Tex.  363,  6  S.  W.  605,  6  Am.  St 
Rep.  63;  Ins.  Co.  v.  Lee,  73  Tex.  646, 11  S.  W. 
1024;  McNlel  v.  Chinn,  45  Tex.  Civ.  App.  551, 
101  S.  W.  465;  Ins.  Co.  v.  Lyons,  38  Tex. 
253;  Ins.  Co.  v.  Freeman,  19  Tex.. Civ.  App. 
632,  47  S.  W.  1025;  Ins.  Co.  v.  Bell,  26 
Tex.  Civ.  App.  129,  60  &  W.  262 ;  Ins.  Co.  v. 
Everett,  18  Tex.  Civ.  App.  514,  46  S.  W.  95. 

[I]  We  also  hold  that  if  Russell  had  the 
authority,  which  the  jury  found  he  had,  a 
demand  upon  him,  as  the  representative  of 
the  insurance  company,  for  the  payment  of 
the  policies,  constituted  such  a  demand  upon 
appellant  as  entitled  Annie  Wallace  to  re- 
cover penalties  and  attorney's  fees.  The 
amount  awarded  as  attorney's  fees  seems  to 
ns  quite  large,  but  the  finding  in  that  re- 
spect is  supported  by  the  testimony  of  sev- 
eral reputable  attorneys,  and  therefore  we 
cannot  say  that  it  is  contrary  to  and  unsup- 
ported by  the  testimony. 

For  the  reasons  stated  the  motion  for  re- 


hearing Is  granted,  and  the  Judgment  of  the 
court  below  1b  affirmed.  * 

Motion  granted.    Judgment  affirmed. 


WELLER  v.  BURNS.    (No.  6168.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

March  12,  1019.    On  Motion  for  Rehearing, 

April  16,  1919.) 

1.  OoMPBosnsK  and  Settlement  «J=>24— De- 
mands Included— "Accounts." 

Plaintiff's  receipt,  reciting  that  the  amount 
"settles  all  accounts"  between  plaintiff  and  de- 
fendant "np  to  date,"  did  not,. as  a  matter  of 
law,  settle-  a  claim  hased  on  defendant's  check 
to  plaintiff,  dated  prior  to  the  receipt,  and  by 
agreement  not  to  be  presented  by  plaintiff  until 
a  certain  date,  which  in  fact  was  after  the  date 
of  the  receipt ;  for  in  ordinary  parlance  a  check 
would  not  be  included  in  the  word  "accounts." 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Account.] 

2.  compkomise  and   settlement  «=>23(3>— 
Evidence. 

Evidence  held  to  sustain  finding  that  defend- 
ant failed  to  establish  that  settlement  pleaded 
covered  plaintiff's  claim  on  defendant's  check.* 

On  Motion  for  Rehearing. 

3.  Compbomise  and  Settlement  <8=>23(1)  — 
Evidence— Bubden  of  Pboov. 

Defendant  had  burden  of  proving  his  plea 
of  compromise  and  settlement  of  the  claim  evi- 
dences by  his  check  sued  on  by  plaintiff. 

Appeal  from  District  Court,  Bexar  County; 
J.  T.  Sluder,  Judge. 

Suit  by  J.  F.  Burns  against  R.  H.  Weller. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Ball  ft  Seeligson,  of  San  Antonio,  for  ap- 
pellant 

Ingram  ft  Robinson,  of  San  Antonio,  for  ap- 
pellee. 

MOURSUND,  J.  Appellee  sued  appellant 
to  recover  on  a  check  by  appellant  in  favor 
of  appellee  for  $6,500,  dated  February  5, 1917, 
alleging  in  substance  that  it  was  on  account 
of  and  in  part  payment  of  $7,000,  which  ap- 
pellant had  agreed  to  pay  appellee  for  serv- 
ices rendered  involving  the  sale  of  certain 
ranch  interests  in  Mexico,  claiming  that  tne 
amount  was  $7,000  and  that  $500  had  been 
paid  thereon,  and  that  appellant  had  stopped 
the  payment  of  the  check. 

The  answer  aside  from  general  denial, 
consisted  of  two  sworn  special  pleas:  First 
a  failure  of  consideration  to  the  extent  of 
$6,000  by  reason  of  alleged  failure  on  the 
part  of  appellee  to  accomplish  what  appellant 
alleged  he  had  agreed  to  do;  and,  second,  that 
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a  controversy  Arose  In  Saltillo,  Mexico,  as 
to  the  amount  appellant  was  to  pay  appellee 
for  Ms  services,  and  court  proceedings  were 
there  instituted  and  an  order  of  detention  Is- 
sued against  appellant,  as  well  as  J.  M.  Dobie, 
a  witness  therein,  and  that  in  settlement  of 
the  entire  matter  and  controversy  appellee 
agreed  to  accept  and  was  paid  $500  on  Feb- 
ruary 16,  1917,  in  full  settlement  and  satis- 
faction of  all  services  rendered  by  him  to 
appellant  in  the  controversy  between  appel- 
lant and  his  wife,  and  that  appellee  had  ex- 
ecuted and  delivered  to  appellant  a  written 
release  and  receipt  in  full  of  all  matters  and 
accounts  between  them,  which  written  release 
and  receipt  were  set  out  in  full  in  said  plea. 
The  appellee  by  supplemental  petition 
joined  issue  as  to  the  matters  of  defense  al- 
leged by  appellant,  and  in  reply  to  the  plea 
of  settlement  and  compromise  pleaded  spe- 
cially as  follows: 

"And  specially  answering  the  third  paragraph 
of  the  defendant's  said  answer  on  his  plea  of 
payment,  the  plaintiff  says  that  on  the  date  of 
his  said  agreement  with  the  defendant  herein, 
by  which  agreement  the  defendant  promised  to 
pay  to  plaintiff  the  sum  of  seven  thousand  dol- 
lars, it  was  agreed  by  and  between  the  plaintiff 
and  this  defendant  that  he  was  to  accept  the 
defendant's  check  for  the  sum  of  six  thousand 
five  hundred  dollars  ($6,500.00),  and  that  the 
defendant  was  to  pay  plaintiff  the  sum  of  five 
hundred  dollars  ($500.00)  in  cash.  At  the  time 
of  said  agreement  and  settlement  between  this 
plaintiff  and  the  defendant,  J.  M.  Dobie,  who 
was  then  purchasing  said  ranch,  was  not  in  the 
Bepublic  of  Mexico,  but  was  in  the  United 
States ;  and  it  was  contemplated  that  upon  the 
final  settlement  and  transfer  of  the  said  ranch 
that  the  said -Dobie  would  pay  to  Weller  cer- 
tain moneys  in  cash  as  a  part  payment  for  said 
ranch;  and  the  defendant,  Weller,  requested  the 
plaintiff  to  wait  upon  him  for  the  payment  of 
the  said  $500.00  until  the  said  Dobie  came  to 
Mexico  to  finally  consummate  and  receive  the 
transfer  of  said  ranch,  to  which  plaintiff  agreed ; 
that  when  the  said  J.  M.  Dobie  came  to  Mex- 
ico in  response  to  a  notice  from  this  plaintiff 
that  a  settlement  had  been  arrived  at,  and  after 
all  the  matters  and  things  between  the  said  de- 
fendant and  J.  M.  Dobie  had  been  agreed  to  and 
settled,  and  when  the  defendant  was  preparing 
to  leave  the  Republic  of  Mexico,  he  then  refused 
to  pay  to  plaintiff  the  $500.00  which  he  had 
agreed  and  promised  to  pay,  and  in  consequence 
of  which  refusal  the  plaintiff  had  him  detained 
in  the  Republic  of  Mexico  until  he  did  agree 
to  pay  the  same,  and  plaintiff  says  that  upon 
the  payment  of  said  $500.00  he  did  execute  his 
receipt  in  settlement  of  the  matters  existing 
between  this  plaintiff  and  R.  H.  Weller ;  and 
which  receipt  was  intended  as  a  final  settlement 
between  them.  At  the  time  of  the  execution  of 
said  receipt,  the  plaintiff  then  had  in  his  pos- 
session the  said  check  for  $6,500.00,  and  bad 
had. the  same  since  the  5th  day  of  February; 
and  plaintiff  was  then  demanding  $500.00  only 
in  full  settlement  of  his  agreement  with  the 
said  B.  H.  Weller;  but  that  thereafter  the  de- 
fendant, Weller,  stopped  payment  of  the  check 
herein  sued  upon;  and  this  plaintiff  is  now 
entitled  to  recover  the  said  $£,500.00.  as  agreed 


upon  between  this  plaintiff  and  defendant;  and 
that  said  receipt  when  given  contemplated  the 
full  payment  of  said  check,  which  said  payment 
would  have  been  the  amount  of  $7,000.00,  as 
agreed  by  and  between  plaintiff  and  the  defend- 
ant And  it  is  not  true,  as  alleged  by  the  de- 
fendant, that  the  plaintiff  was  only  to  receive 
$500.00  in  full  settlement  of  his  services;  bat 
it  is  true  that  the  plaintiff  was  to  receive  $7,~ 
000.00  as  heretofore  alleged." 

The  appeal  is  from  a  Judgment  against  ap- 
pellant for  the  amount  of  the  check  with  in- 
terest at  6  per  cent,  from  February  20,  1917. 

All  of  the  assignments  present  Issues  re- 
lating to  the  plea  of  settlement  and  compro- 
mise, it  being  contended  that  the  Judgment  is 
contrary  to  the  undisputed  evidence  on  the 
issue  whether  the  instrument  pleaded  by  ap- 
pellant shows  a  settlement  of  the  claim  evi- 
denced by  the  check  as  well  as  other  claims, 
and  also  contended  that  the  appellee  did  not 
plead  any  facts  sufficient  to  avoid  said  In- 
strument 

The  Instrument  in  question  reads  aa  fol- 
lows: 

"Saltillo,  Coah.,  Mex. 

"I  received  from  Sr.  Lie  Herminio  Siller 
$500.00  five  hundred  dollars  for  fees  for  set- 
tling matters  between  Mr.  R.  H.  Weller  and 
Mrs.  Lettie  W.  Weller.  This  amount  settles 
all  accounts  between  me  and  Mr.  R.  H.  Weller 
up  to  dace.  J.  F.  Burns. 

"Feb.  16,  1917." 

[1]  In  behalf  of  appellant  It  Is  assumed  In 
the  argument  in  the  brief  that  such  In- 
strument recites  that  the  $500  was  accepted 
by  Burns  in  full  of  all  demands  and  claims 
upon  his  part  for  services  rendered  by  him  in 
Weller's  behalf.  As  a  matter  of  fact,  the  in- 
strument only  recites  that  the  $500  was  for 
fees  for  settling  matters  between  Mr.  and  Mrs. 
Weller,  and  that  the  amount  settles  all  ac- 
counts between  Burns  and  Weller  up  to  date 
of  the  instrument  It  appears  that  It  was 
agreed  that  the  check  should  not  be  presented 
for  payment  until  February  20,  1917.  If  the 
Instrument  executed  by  Burns  on  its  face  pur- 
ports to  release  the  claim  existing  by  virtue 
of  the  check,  it  was  certainly  incumbent  on 
Burns  to  plead  fraud  or  mistake  in  avoid- 
ance thereof;  but  if  that  Instrument  by  a 
fair  construction  does  not  purport  to  release 
the  claim  evidenced  by  the  check,  or  If  It  is 
ambiguous,  it  was  not  necessary  for  Burns 
to  plead  in  avoidance  thereof  for  the  purpose 
of  setting  it  aside  It  must  be  conceded,  we 
believe,  that  In  ordinary  parlance  a  check 
would  not  be  Included  In  the  word  "accounts," 
and,  if  the  instrument  signed  by  Burns  is 
construed  literally,  it  does  not  purport  to  re- 
lease any  claim  existing  by  virtue  of  the 
check.  The  pleadings  of  the  parties  reveal 
their  respective  contentions  concerning  the 
matters  which  were  considered  as  a  basis  for 
the  settlement  evidenced  by  the  receipt  If 
the'  instrument  is  viewed  as  ambiguous,  the 
parties  have  certainly  pleaded  their  respeo 
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tive  versions  as  to  what  the  Intention  of 
Burns  was  In  executing  such  instrument  and 
what  the  intention  of  Siller,  appellant's  at- 
torney, was  in  accepting  the  same.  Weller's 
testimony  was  to  the  effect  that  he  was  to 
pay  Burns  only  $500  unless  the  latter  set- 
tled Mrs.  Weller's  claim  for  $30,000  or 
$86,000,  and  in  effect  that  Burns  represented 
that  the  money  would  be  divided  between  the 
arbitrators  and  himself,  and  that  the  check 
was  desired  in  order  that  he  might  have  some 
assurance  that  he  would  be  paid  provided  he 
carried  out  the  proposed  arrangements. 
Burns  testified  that  he  was  to  be  paid  $7,000 
for  his  services;  that  the  check  for  $6,600 
was  given  him  on  the  day  of  its  date,  but 
it  was  understood  that  it  was  not  to  be  pre- 
sented until  February  20, 1917;  that  he  was 
to  receive  $500  cash  when  Dobie  arrived; 
that  theife  was  nothing  further  said  concern- 
ing the  compensation  until  the  day  after  the 
settlement  was  made  and  Weller  was  ready  to 
leave,  whereupon  he  asked  Weller.  for  the  $500, 
and  Weller  refused  to  pay  him  any  more  on 
the  ground  that  he  had  been  "held  up  by  Mrs. 
Weller" ;  that  he  then  stopped  Weller  for  the 
$500  (meaning  that  he  procured  a  detention 
order) ;  and  that  Weller  left  the  $500. 

It  is  contended  that,  as  Burns  was  not 
asked  concerning  what  took  place  between 
himself  and  Siller,  the  tatter's  testimony 
should  be  taken  as  true,  and  as  showing  that 
the  claim  covered  by  the  check  was  included 
in  the  settlement  evidenced  by  the  Instrument 
relied  on.  There  can  be  no  doubt  that  the 
detention  order  related  only  to  the  $500  de- 
manded by  Burns.  Burns  so  testified,  and 
Siller  had  never  heard  of  the  $6,500  check  at 
the  time  he  and  Burns  made  the  settlement. 
In  addition,  it  appears  that  Siller  got  the  au- 
thorities to  let  Weller  leave  Mexico  before 
the  settlement  was  made,  by  promising  that 
he  would  effect  a  settlement,  which  he  pro- 
posed to  do  for  $500,  and  for  this  purpose  be 
took  Weller's  check  for  said  amount  Had 
he  understood  that  the  detention  order  was 
for  $7,000,  he  could  not  have  safely  made  any 
such  promise.  Now,  as  Burns  took  out  the 
detention  order  to  collect  $500,  and  Siller 
took  the  check  for  $500  to  release  the  order, 
and  had  never  heard  of  the  $6,500  check,  it 
is  obvious  that  there  was  no  meeting  of  the 
minds  of  the  parties  to  the  effect  that  the 
claim  evidenced  by  the  check  was  to  be  set- 
tled. It  is  true  that  Siller  stated  his  conclu- 
sion that  all  claims  and  demands  were  settled, 
but  he  bases  it  on  his  construction  of  the  lan- 
guage of  the  Instrument,  and  not  on  anything 
said  concerning  the  check.  It  would  indeed'  be 
a  remarkable  thing  if  Weller  intended  that 
Siller  should  try  to  settle  a  controversy  con- 
cerning the  check,  and  yet  failed  to  mention 
the  check  to  him.  It  is  pointed  out,  on  be- 
half of  appellant,  that,  although  Burns  in  his 
sworn  answer  denied  that  he  had  been  asked 
by  Weller  to  return  the  check  and  that  he 
had  represented  that  he  would  do  so  except  for 


the  reason  that  the  check  was  in  the  United 
States,  his  testimony  on  the  trial  contained 
no  such  denial,  although  Dobie  testified  that 
he  heard  Weller,  In  Saltlllo,  demand  the  re- 
turn of  the  check,  and  he  thought  Burns  re- 
plied that  It  was  in  Texas,  and  Weller  testi- 
fied that  he  demanded  the  return  of  the  check 
and  Burns  told  him  the  check  was  in  the 
United  States  and  for  that  reason  he  could 
not  deliver  it.  In  this  connection,  it  is  wor- 
thy of  notice  that  both  Dobie  and  Weller  tes- 
tified that,  In  connection  with  the  demand 
for  the  return  of  the  check,  Weller  offered 
then  and  there  to  pay  Burns  the  $500  which 
he  claimed  was  all  that  he  owed  Burns.  If 
Burns  acquiesced  In  Weller's  theory  that  he 
was  not  entitled  to  $500,  it  is  indeed  strange 
that  he  did  not  then  and  there  accept  the 
$500  offered  him.  While  they  testified  that 
he  gave  a  reason  why  he  could  not  return 
the  check,  and  sought  to  leave  the  Impres- 
sion that  he  was  willing  to  return  It,  the 
fact  remains  that  if  he  had  been  willing  to 
do  so  he  would  undoubtedly  have  accepted  the 
offer  of  Weller  to  pay  him  the  $500. 

[2]  Although  Burns  was  not  asked  con- 
cerning the  Incident  testified  to  by  Dobie  and 
Weller,  his  statement  that  he  said  nothing 
to  Weller  about  compensation  until  the  latter 
was  ready  to  leave,  and  his  statement  of  what 
was  said  at  that  time,  necessarily  contradicts 
the  testimony  of  Dobie  and  Weller,  and  is 
more  consistent  with  the  acts  of  the  parties. 
While  Weller  testified  he  then  and  there  of- 
fered Burns  $500,  and  he  sought  to  leave  the 
impression  that  it  was  understood  the  check 
was  canceled,  It  appears  that  he  must  have 
refused  to  pay  the  $500,  as  Burns  found  It 
necessary  to  procure  a  detention  order.  The 
testimony  to  the  effect  that  he  failed  to  as- 
sert his  rights  when  demand  was  made  for 
the  return  of  the  check  was  nqt  relied  on  as 
showing  a  compromise  at  that  time,  but  as 
showing  that  in  fact  Weller  did  not  promise 
to  pay  Burns  $7,000.  No  Issue  is  made-  that 
the  testimony  fails  to  sustain  a  finding  that 
he  did  agree  to  pay  such  amount,  and  the 
only  issue  is  whether  there  was  a  compromise 
made  between  Siller  and  Burns  to  the  effect 
that  Burns  should  accept  $500  in  payment 
of  the  entire  obligation  to  pay  $7,000.  The 
incident  testified  to  concerning  the  demand 
for  the  check  has  little  probative  weight.  If 
any,  as  to  whether  the  compromise  was  made 
as  claimed.  If  taken  as  true,  it  showed  that, 
although  Burns  had  once  before  refused  to 
take  $500,  he  had  not  declared  at  that  time 
that  there  was  due  him  $7,000.  This  might 
be  accepted  as  a  slight  circumstance  tending 
to  show  that  he  ultimately  agreed  to  accept 
$500  in  full  settlement  of  check  and  the  claim 
for  $500  additional.  However,  when  the  tes- 
timony Is  considered  as  a  whole,  It  appears  to 
us  that  the  court  was  warranted  In  find- 
ing that  Weller  failed  to  establish  that  the 
$500  check  was  received  by  Burns  in  full  set- 
tlement of  the  claim  existing  by  virtue  of  the 
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check  sued  on  aa  well  as  the  claim  for  the 
additional  $800  claimed  by  Burns  to  be  due 
him  by  Welter. 

The  assignments  are  overruled,  and  the 
Judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

It  Is  contended  that  the  testimony  of  Wel- 
ter and  Dobie  is  to  the  effect  that  the  offer 
of  Wteller,  testified  to  by  them,  to  pay  Burns 
$500,  was  conditioned  upon  the  return  by 
Burns  of  the  $6,600  check. 

[3]  We  have  again  examined  the  testimony 
of  each  of  the  parties,  and  we  do  not  find 
any  statement  that  such  a  condition  was  at- 
tached to  Welter's  offer.    Mr.  Dobie  testified : 

"I  heard  Mr.  Weller,  in  Saltillo,  Mexico,  de- 
mand or  ask  from  Mr.  Burns  the  return  of  the 
$8,600  check.  The  reply  of  Mr.  Burns,  I  think 
he  said  it  was  in  Texas.  Tea,  Mr.  Weller  at 
the  same  time  offered  to  pay  Mr.  Burns  the 
$600  he  had  promised  to  pay  him;  I  heard  him 
offer  to  pay  him  $500." 

Weller  testified:  ' 

"Tea,  sir;  after  this  thing  fell  down  I  de- 
manded the  return  of  this  $6,500  check.  I  went 
to  Mr.  Barns  and  demanded  this  check  in  his 
house,  and  he  told  me  the  check  was  in  the 
United  States  was  the  reason  he  couldn't  deliv- 
er the  check.  And  then  and  there  I  offered  to 
pay  him  the  $500  that  I  had  agreed  to  pay 
him.** 

We  find  no  other  testimony  on  the  particu- 
lar point.  The  Impression  the  testimony 
makes  on  our  mind  is  that  Weller,  notwith- 
standing the  absence  of  the  check,  then  and 
there  offered  to  pay  Burns  $500.  Certainly, 
the  theory  that  the  offer  was  conditional 
must  rest  upon  conjecture,  for  neither  wit- 
ness so  testified.  Neither  undertook  to  say 
that  Burns  promised  to  return  the  check,  or 
that  he  agreed  to  accept  $500,  or  even  stated 
that  he  would  consider  the  matter.  As  stated 
before,  this  testimony  could  only  have  a  re- 
mote bearing  on  the  only  Issue,  namely, 
whether  the  settlement  involved  the  claim  for 
$7,000,  or  only  for  $500.  It  could  only  show 
that  at  one  time  he  was  not  averse  to  such  a 
settlement.  It  Is  also  argued  that  we  over- 
looked the  further  Important  and  vital 
thought  from  Burns'  standpoint  that  he  had 
failed  In  successfully  prosecuting  and  main- 
taining the  order  of  detention  against  Wel- 
ter. 

It  Is  also  argued  that,  when  the  order  of 
detention  was  vacated,  this  was  a  good  rea- 
son for  his  subsequently  accepting  the 
amount  claimed  by  Weller  as  being1  due 
Burns.     These  arguments,    we  believe,   are 


not  Justified  by  the  record.  They  appear  to 
be  predicated  upon  the  theory  that  Burns  dis- 
covered that  Weller  had  In  some  way  pro- 
cured the  vacation  of  the  order  of  detention, 
and  left  Saltillo,  and  therefore  he  (Burns)  de> 
elded  to  accept  $500  in  satisfaction  of  a 
$7,000  claim.  There  is  no  evidence  that 
Burns  knew  either  of  these  tacts.  Siller  does 
not  testify  that  he  informed  him  thereof.  In 
fact,  Siller's  testimony  consists  of  one  conclu- 
sion after  the  other.  He  fails  to  mention  a 
single  word  said  by  him  to  Burns  or  Burns 
to  him.  He  did  not  mention  any  difficulty  in 
arranging  the  settlement,  which  Indicates 
that  Burns  must  have  received  what  his  or- 
der of  detention  called  for,  or  have  suddenly 
changed  his  mind  without  any  reason  for  do- 
ing so.  There  is  no  record  evidence  to  show 
for  what  sum  Burns  procured  an  order  of  de- 
tention. In  deference  to  the  judgment  of 
the  trial  court,  we  must  find  that  he  believed 
the  testimony  favorable  to  Burns.  Burns  tes- 
tified he  stopped  Weller  for  the  $500.  Siller, 
the  attorney  for  Weller,  does  not  testify  to 
the  contrary.  He  testified  he  accompanied 
Mr.  Welter  to  see  Mr.  Barragan,  the  Munici- 
pal President  of  Saltillo,  who  had  issued  the 
order  of  detention  for  the  purpose  of  getting 
the  same  rescinded;  that  Mr.  Barragan  re- 
voked the  order  as  he  (Siller)  had  agreed  to 
arrange  'a  settlement  of  Mr.  Burns'  claim  on 
the  following  day.  Weller  left  his  check 
with  Siller  for  $500,  and  Siller,  even  up  to 
the  time  he  delivered  the  check  and  ob- 
tained the  receipt,  had  never  heard  of  the 
$6,500  check.  It  appears  that  Siller  procured 
the  vacation  of  the  order  by  his  personal  as- 
surance that  he  would  arrange  a  settlement. 
If  Weller  thought  he  had  been  detained  for 
$7,000,  he  certainly  left  Siller  in  a  difficult 
position.  If  Siller  thought  Weller  had  been 
detained  for  $7,000,  he  certainly  took  a  big 
risk  in  assuring  Barragan  that  he  would  ar- 
range a  settlement.  It  is  true  that  Weller 
testified  he  was  detained  with  regard  to  the 
$6,500  check,  but  the  court  was  warranted  In 
disregarding  such  statement  and  finding  that 
the  order  of  detention  was  for  $500;  that 
Burns  contemplated,  In  making  the  settle- 
ment, that  it  was  of  his  claim  for  $500 ;  and 
that  Siller  who  made  the  settlement  with 
Burns  had  never  heard  of  the  $6,500  check, 
and  did  not  contemplate  settling  any  claim 
except  the  one  upon  which  the  order  of  de- 
tention had  Issued.  The  burden  of  proof  waa 
on  Weller  to  establish  his  plea  of  compromise 
and  settlement  of  the  claim  evidenced  by  the 
check  sued  on.  The  court  did  not  err  in  hold- 
ing that  Weller  failed  to  establish  such  plea. 
The  motion  for  rehearing  la  overruled. 
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DANCIGBR  et  aL  v.  STONB  et  sL 
(No.  18609.) 

(Supreme  Court  of  Missouri,  Division  No.  1.' 

March  1,  1919.     Motion  for  Rehearing 

Denied  April  7,  1919.) 

X.  Witnesses      <8=»144(H)  —  Transactions 
with  Deceased  Pebsons— Husband's  Dep- 
osition Afxeb  Wife's  Death. 
Where  a  husband  and  wife,  owners  of  undi- 
■  tided  halves  of  a  piece  of  land,  executed  a  deed 
ambiguous  as  to  whether  the  interest  of   the 
husband  or  the  wife  was  intended,  a  deposition 
by  the  husband,  44  years  after  the  death  of  the 
wife,  as  to  the  effect  of  the  conveyance,  was 
inadmissible  in  a  suit  to  determine  title,  under 
Rev.   St   1909,   f  6354,  making  testimony  of 
surviving  party  incompetent. 

2.  Limitation  or  Actions  «=»73(10)— Suits 
to  Quiet  Title— Estates  by  Curtesy. 
Where  land  owned  by  husband  and  wife  in 
undivided  shares  was  conveyed  by  a  deed  which 
failed  to  state  whether  the  husband  or  the  wife's 
share  was  intended  to  be  conveyed,  in  an  action 
to  try  title  between  the  wife's  heirs  and  those 
claiming '  under  the  grantee  of  the  joint  deed, 
limitations  did  not  run  against  the  remainder- 
men who  were  the  wife's  heirs  until  after  the 
death  of  the  husband  who  was  entitled  to  an 
estate  by  curtesy. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A  Lucas,  Judge. 

Action  by  Fannie  Danclger  and  others 
against  Jennie  Stone  and  another.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed and  remanded. 

Strother  &  Campbell,  of  Kansas  City,  for 
appellants. 

Harry  L.  Jacobs  and  Rlngolsky  &  Fried- 
man, all  of  Kansas  City  (Henry  Lamm,  of 
Sedalia,  of  counsel),  for  respondents. 

BOND,  J.  I.  Suit  for  an  undivided  one- 
half  of  a  certain  56%  acres  of  land  in  Jack- 
son county,  Mo. 

In  1849  one  Archibald  Rice  conveyed  by 
warranty  deed  to  each  of  bis  two  daughters, 
Manerva  R.  Rice  and  Mary  Ann  Franklin,  an 
undivided  one-half  Interest  in  certain  land 
In  Jackson  county,  Including  the  66%  acres 
In  dispute.  Manerva  Rice  later  became  the 
wife  of  Andrew  J.  Stone,  who  purchased  the 
half  Interest  of  Mary  Ann  Franklin  (after- 
wards Mary  Ann  Ish)  In  all  the  land  deeded 
to  her  by  her  father,  so  that  In  1853  Manerva 
Stone  and  her  husband,  Andrew  J.  Stone, 
each  owned,  In  their  own  right,  an  undivided 
one-half  interest  in  the  56%  acres  in  ques- 
tion. 

On  April  14,  1856,  Andrew  J.  Stone  and  his 
wife,  Manerva  Stone,  sold  certain  lands  con- 
taining 349%  acres  to  William  S.  Stone,  ln- 
.  Chiding  an  undivided  one-half  Interest  in  the 


said  66%  acres,  describing  the  latter  parcel, 
to  wit: 

"Also  the  undivided  one-half  of  the  south 
and  of  the  east  %  of  the  N.  E.  %  of  sec.  2, 
twp.  48,  in  range  33,  containing  fifty-six  acres 
and  a  half,  the  one-half  of  which  hereby  sold 
is  28%  acres,  and  containing  in  the  aggregate 
hereby  sold  and  conveyed,  349%  acres  more  or 
less,  and  being  the  same  land  deeded  by  Archi- 
bald Rice  and  wife  to  Mary  Ann  Franklin  (now 
Mary  Ann  Ish  the  wife  of  John  H.  Ish)  and 
Manerva  R.  Rice  (now  Manerva  R.  Stone  wife 
of  the  said  Andrew  J.  Stone  and  one  of  the 
grantees  herein)  on  the  22d  day  of  March,  1849, 
and  the  undivided  half  of  said  land  was  deeded 
by  John  H.  Ish  and  wife  aforesaid  to  said  An- 
drew J.  Stone  on  the  17th  day  of  May,  1858, 
both  of  which  deeds  are  now  of  record  in  the 
recorder's  office  of  Jackson  county  and  state  of 
Missouri,  reference  to  said  deeds  being  hereby 
had" 

The  controversy  In  this  case  grew  out  of 
the  construction  to  be  placed  on  the  above 
deed,  the  plaintiffs  on  the  one  hand  claiming 
it  conveyed  the  half  Interest  of  Manerva 
Stone,  while  the  defendants  insist  It  convey- 
ed the  half  Interest  of  the  husband,  Andrew 
J.  Stone. 

Manerva  Stone  died  In  the  year  1857,  leav- 
ing four  children,  Juliet,  Sallie,  William,  and 
Jacob.  William  Stone  died  in  1895,  leaving 
as  his  only  heir  his  widow,  Jennie  Stone,  one 
of  the  defendants  herein.  Jacob  Stone  died  , 
in  1888.  His  estate  was  not  administered 
until  1905,  when  letters  testamentary  were 
granted,  and  in  the  course'  of  administration 
the  administrator  sold  Jacob  Stone's  alleged 
one-quarter  Interest  In  an  undivided  one-half 
of  the  56%  acres  in  dispute  to  defendant 
Bennett  for  $75;  said  Bennett  acting  as  at- 
torney for  Frank  H.  Oattrell,  the  real  pur- 
chaser. 

The  other  two  children  of  Manerva  Stone, 
Juliet  and  Sallie,  each  quitclaimed  their  In- 
terests, If  any,  in  the  disputed  tract  to  the 
plaintiff  the  Park  Plaza  Realty  Company. 

It  also  appears  of  record  that  on  January 
17,  1867,  Andrew  J.  Stone  and  his  second 
wife,  Julia,  conveyed  to  William  S.  Stone  an 
undivided  "one-half  of  the  following  tracts 
or  parcels  of  land,"  among  which  was  the 
disputed  parcel  of  "56%  acres  off  the  south 
end  of  the  east  half  of  the  northeast  quarter 
of  section  2,  township  48,  range  83."  Wil- 
liam S.  Stone  took  possession  of  the  land, 
and  he  and  his  grantees  have  continued  In 
actual  possession  thereof  until  this  contro- 
versy arose. 

In  the  first  Instance,  three  suits  were  Insti- 
tuted, one  by  the  Kansas  Western  Co-opera- 
tive Company  against  Jennie  Stone  and  oth- 
ers, another  a  partition  suit  by  Jennie  Stone, 
and  the  third  by  Fannie  Daneiger,  who  ac- 
quired title  from  the  Kansas  Western  Co- 
operative Company,  against  Jennie  Stone, 
Ernest  Bennett,   and  others,   all  of  which 
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■wen,  by  consent,  consolidated  and  tried  as 
one;  the  Park  Plaza  Realty  Company  being 
substituted  as  plaintiff  in  two  of  the  salts 
and  substituted  as  defendant  In  the  partition 
salt 

At  the  trial  plaintiff  introduced  in  evidence 
an  affidavit  of  Andrew  J.  Stone,  which  was 
read,  attached  to  and  made  a  part  of  his 
deposition ;  a  pertinent  clause  to  the  dispute 
In  hand  being  as  follows: 

"That  *  *  *  on  which  date  (April  14, 
1856)  affiant  and  his  wife  sold  an  undivided  one- 
half  interest  in  said  land  to  affiant's  brother, 
William  S.  Stone  (said  one-half  interest  being 
the  one-half  interest  belonging  to  said  affiant's 
wife  at  the  time  of  ber  marriage)." 

A  decree  was  entered  in  favor  of  the  sub- 
stituted plaintiff,  the  Park  Plaza  Realty 
Company,  in  which  the  court  found  that  it 
was  the  Intention  of  both  of  the  grantors  by 
their  deed  to  convey  the  undivided  one-half 
interest  In  the  56%  acres  in  controversy, 
owned  by  Manerva  R.  Stone,  individually, 
and  not  the  intention  of  the  grantors  to  con- 
vey, or  of  the  grantee  to  accept,  the  undivid- 
ed'half  Interest  in  said  land  owned  by  the 
grantor  Andrew  J.  Stone,  individually.  The 
court  further  found  In  favor  of  the  Park 
Plaza  Realty  Company  as  substituted  de- 
fendant in  the  partition  suit  wherein  Jennie 
Stone  was  plaintiff,  and  dismissed  her  peti- 
tion. The  court  also  found  that  the  Park 
Plaza  Realty  Company  and  Its  predecessors 
and  those  through  whom  it  deralgned  title 
had,  from  April  14,  1856,  been  in  "open,  no- 
torious, visible,  actual,  continuous,  adverse 
possession"  of  the  land  in  controversy,  and 
that  said  Park  Plaza  Realty  Company  "is  the 
owner  in  fee  simple,  and  is  now  in  posses- 
sion of  said  above-described  land,"  and  that 
none  of  the  defendants,  naming  them,  "have 
any  Interest  in  or  right  of  title  to  said  real 
estate  described  heretofore  herein  or  any 
part  of  same." 

From  judgment  entered  in  accordance  with 
tbjs  decree,  Jennie  Stone  and  Ernest  Bennett 
appealed. 

II.  It  may  be  conceded  that  the  terms  of 
the  deed  do  not  render  it  absolutely  certain 
whether  It  was  the  Intention  of  the  grantors 
therein  to  convey  the  undivided  half  interest 
of  the  wife  or  the  undivided  half  interest 
which  the  husband  acquired  by  purchase 
from  her  sister  in  the  56%  acres  in  dispute, 
since  the  operative  words  of  the  deed  do  not 
specify,  in  express  terms,  which  of  the  two 
undivided  half  interests  were  Intended  to  be 
conveyed.  The  deed  was  made  by  the  two 
co-owners  in  the  form  of  a  warranty,  and  the 
grantee  therein  was  the  brother  of  the  hus- 
band. At  the  time,  of  its  execution  (1856), 
the  wife  was  under  common-law  disability. 
The  husband  was  under  no  disability.  In 
.such  circumstances,  with  the  view  of  pro- 
tecting her  rights,  the  law  required  that  the 
Instrument  should  show  the  "performance  of 
every  act  on  her  part  necessary  to  convey 


her  estate."  Peter  v.  Byrne,  175  Mo.  283,  75 
S.  W.  483,  07  Am.  St.  Rep.  576;  Dooley  v. 
Greening,  201  Mo.  843,  100  S.  W.  43;  Lin- 
ville  v.  Greer,  165  Mo.  loc.  dt  397,  65  S.  W. 
578.  Hence  there  was  no  presumption  af- 
forded by  the  language  of  the  deed  that  It 
was  intended  by  the  wife's  joinder  therein 
to  convey  her  undivided  one-half  interest  in 
the  land  in  dispute,  rather  than  the  undivid- 
ed half  interest  in  the  same  which  her  hus- 
band then  owned  and  had  acquired  (as  re- 
cited in  the  deed)  from  ber  sister.  Unless 
therefore  the  respondents  have  shown  in  the 
record  by  evidence  aliunde  that  it  was  the 
purpose  and  object  and  intent  of  the  makers 
of  the  deed  to  convey  thereby  only  the  un- 
divided half  interest  belonging  to  the  wife, 
or  that  by  some  other  method  title  was  vest- 
ed in  those  under  whom  respondents  claim, 
defendants  should  have  had  a  decree  in  the 
court  below. 

The  respondents  endeavored  to  show  this 
in  two  ways:  First,  by  the  deposition  of  the 
husband,  taken  after  the  death  of  his  wife 
and  the  death  of  their  grantee,  who  stated, 
In  substance,  that  it  was  the  intention  of 
himself  and  wife  to  convey  only  her  undi- 
vided half  Interest  by  the  terms  of  the  deed 
made  by  them;  second,  that  respondents  be- 
came vested  with  the  title  to  the  land  under 
the  statutes  of  limitations  .of  10  and  30 
years. 

[1]  Taking  these  in  the  order  presented, 
the  testimony  of  the  husband  in  the  form  of 
a  deposition  given  In  1911,  44  years  after  the 
death  of  the  wife,  as  to  the  effect  of  their 
joint  contract  in  making  the  deed,  was  clear- 
ly Inadmissible  under  the  statute.  Rev.  St 
1909,  |  6354.  The  pertinent  parts  of  that 
statute  are,  to  wit: 

"Provided,  that  in  actions  where  one  of  the 
original  parties  to  the  contract  or  cause  of  ac- 
tion in  issue  and  on  trial  is  dead,  or  is  shown 
to  the  court  to  be  insane,  the  other  party  to 
such  contract  or  cause  of  action  shall  not  be 
admitted  to  testify  either  in  his  own  favor  or 
in  favor  of  any  party  to  the  action  claiming  un- 
der him,"  etc. 

In  construing  this  statute  upon  an  issue 
presented  by  claimants  to  land  under  title 
emanating  from  the  husband,  against  other 
parties  claiming  through  the  wife,  on  the 
theory  that  the  husband  was  the  trustee  of 
a  resulting  trust  in  her  favor,  Farts,  J,  said: 

"Is  Lute,  under  such  circumstances,  a  compe- 
tent witness  by  whom  to  show  any  fact  which 
goes  to  dispute  the  validity  of  the  title  con- 
veyed to  his  wife?  We  think  not,  and  we  think 
the  cases,  as  well  as  the  statute,  so  hold,  in 
cases  like  the  present,  in  no  doubtful  terms." 
Herndon  v.  Yates,  194  S.  W.  loc.  dt  48. 

To  the  same  effect:  Smith  v.  Smith,  201 
Mo.  loc.  cit.  546,  100  S.  W.  579;  Patten  v. 
Fox,  169  Mo.  loc.  dt  107,  69  8.  W.  287; 
Johnston  v.  Johnston,  173  Mo.  121,  73  S.  W. 
202,  61  L.  R.  A.  166,  96  Am.  St  Rep.  486; 
Llns  T.  Lenhardt,  127  Mo.  loc.  dt  290,  29 
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a  W.  1025;  Miller  v.  Slupsky,  168  Mo.  lot 
clt  646,  59  S.  W.  990. 

Our  conclusion  is  that  the  testimony  of  the 
husband  was  not  competent,  in  the  circum- 
stances shown  in  this  record,  to  prove  that 
the  deed  executed  by  htm  and  his  wife  was 
Intended  only  to  convey  her,  and  sot  his,  un- 
divided half  Interest  in  the  land  in  dispute. 
Defendants  offered  no  other  testimony  bear- 
ing on  the  intent  of.  the  parties,  so  that  all 
that  is  left  them  in  this  case  is  their  claim 
of  title  under  the  statutes  of  limitations, 

[2]  III.  This  being  an  action  to  try  title 
to  the  land  in  question  between  the  heirs  of 
the  wife  and  those  representing  them,  and 
defendants  who  claim  under  the  grantee  in 
the  Joint  deed  of  the  husband  and  wife,  up- 
on the  theory  that  said  deed  carried  only 
the  wife's  undivided  half  interest  in  the  56% 
acres,  and  the  record  showing  beyond  dispute 
that  the  husband  died  in  1912,  only  a  few 
years  before  the  institution  of  this  action, 
and  was  entitled  to  estate  for  life  by  the 
curtesy,  in  the  land  in  question,  it  is  clear 
that  the  parties  who  obtained  that  title  from 
him  were  entitled  to  possession  of  the  prem- 
ises until  his  death,  and  that  prior  to  that 
time  no  statute  of  limitations  ran  against  the 
remaindermen.  Cases  exactly  in  point  are: 
Coulson  v.  La  Plant,  196  S.  W.  loc.  cit  1147, 
pars.  4,  5,  and  6,  where  Graves,  J.,  speaking 
for  division  1  of  this  court,  said,  in  referring 
to  claims  of  remaindermen  or  reversioners: 

"They  would  have  no  right  to  possession  until 
the  death  of  a  life  tenant  The  grantee  of  the 
widow  could  defeat  any  possessory  action  which 
they  brought,  showing  the  life  estate.  That 
they  had  no  possessory  right  of  action  during 
the  life  of  the  life  tenant  has  long  since  been 
determined" — citing  and  quoting  the  case  law. 

To  the  same  effect:  Armor  v.  Frey,  253  Mo. 
loc.  clt  474,  161  S.  W.  829;  Hall  v.  French, 
165  Mo.  loc  clt  442,  65  S.  W.  769;  Bradley 
v.  Goff,  243  Mo.  95,  147  S.  W.  1012;  Hauser 
v.  Murray,  256  Mo.  loc.  cit  87,  165  S.  W. 
376. 

It  follows  that  the  judgment  in  this  case, 
quieting  the  title  In  the  parties  who  claimed 
under  deeds  from  the  grantee  in  the  Joint 
deed  of  the  husband  and  wife,  was  erroneous. 
It  is  therefore  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  incon- 
sistent with  this  opinion. 

All  concur. 


CLEVENGER  v.  CHICAGO,  M.  ft  ST?  P. 
BY.  CO.    (No.  19980.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  28,  1919.) 

Ratuoasb   «=j69— Bioht   of   Wat~Di*d— 
Basements. 
Deed  whictt  conveyed  to  railroad  atrip  of 
land  50  feet  wide  on  each  side  of  center  line 


of  road  as  located,  together  with  necessary 
width  for  excavations,  embankments,  depositing 
waste  earth  and  borrowing  pits  to  the  extent 
of  100  feet  on  each  side,  A  eld  to  convey  title 
to  land  for  50  feet  on  each  side  of  center  line 
of  road,  and  to  give  easement  only  in  land  be- 
yond that  on  either  side. 

Appeal  from  Circuit  Court,  Caldwell  Coun- 
ty;  A.  B.  Davis,  Judge. 

Suit  by  Charles  H  Clevenger*  against  the 
Chicago,  Milwaukee  So  St.  Paul  Railway 
Company.  From  decree  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

.  Fred  S.  Hudson,  of  Kansas  City,  for  appel- 
lant. 
D.  B.  Adams,  of  Hamilton,  for  respondent. 

BOND,  J.  I.  Suit  to  quiet  the  title  and 
recover  possession  of  a  strip  of  ground  1,200 
feet  long  and  100  feet  wide-  south  of  defend- 
ant's right  of  way,  and  of  a  like  strip  of 
ground  on  the  north  side  of  the  same  right 
of  way. 

The  main  facts  of  the  case  were  agreed  to: 
That  the  common  source  of  title  was  William 
T.  McDonald.  That  said  McDonald  and  wife 
executed  and  delivered  to  defendant  a  war- 
ranty deed  of  date  May  13,  1886,  by  which 
they  sold  to  defendant  for  $400,  a  strip  of 
land  100  feet  wide  to  be  used  as  a  right  of 
way.  This  deed  also  contained  the  following 
statements  In  referring  to  such  conveyance: 

"Hereby  conveying  a  strip  of  land  fifty  (50) 
feet  wide  on  each  side  of  the  center  line  of  the 
railway  of  said  company  as  now  located  and 
established,  together  with  necessary  width  for 
excavations,  embankments,  depositing  waste 
earth  and  borrowing  pits,  as  follows:  One  hun- 
dred feet  (100)  on  each  side  of  said  strip  of 
said  railway,  from  station  406  to  station  418." 

That  the  land  described  in  said  deed  as 
being  from  station  406  to  418  is  the  land  In- 
volved in  this  action.  That  on  June  8,  1891, 
said  McDonald  and  wife  conveyed  tile  land  in 
question  to  Thomas  Kelmel.  That  this  deed 
contained  the  following  clause: 

"Except  seven  acres  off  the  above  land  which 
has  been  heretofore  deeded  to  Hie  Chicago,  Mil- 
waukee &  St  Paul  Railway  Company  for  a 
right  of  way  across  said  lands." 

That  Thomas  Kelmel  conveyed  said  lands 
to  Holmes  I*  Clevenger  by  a  deed  containing 
the  same  clause.  That  Holmes  L.  Clevenger 
conveyed  said  lands  to  P.  J.  Clevenger  by  a 
deed  containing  the  same  clause.  That  on 
June  5,  1900,  P.  J.  Clevenger  conveyed  said 
lands  to  Charles  H.  Clevenger  (the  plain- 
tiff herein)  by  a  deed  containing  the  same 
clause.  That  the  fence  of  defendant  through 
said  land  and  between  stations  406  to  418,  in 
September,  1911,  was  moved  out  from  the 
center  line  of  the  railroad,  on  both  sides,  to 
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a  distance  of  ISO  feet,  and  that  thereafter  It 
Inclosed  the  land  In  controversy. 

The  case  was  submitted  on  the  agreed 
facts  and  oral  evidence  and  without  a  Jury. 

The  court  found  that,  prior  to  1912,  defend- 
ant erected  and  maintained  fences  through 
said  land  on  both  sides  of  the  right  of  way, 
except  at  points  where  the  toe  of  the  slope 
was  outside  the  60-foot  lines,  and  at  -such 
points  fences  had  been  maintained  160  feet 
-from  the  center  line  of  the  right  of  way.  The 
court  .further  found  that  plaintiff  was  the 
owner  in  fee.  staple -of  said  land,  subject  to 
an  easement  of  defendant  for  the  purposes 
mentioned  In  the  deed  of  May  13, 1886. 

The  decree  states  plaintiff  is  the  owner  in 
fee  simple  of  said  lands,  and  then  specific- 
ally describes  the  boundaries,  concluding: 

"That  plaintiff's  right  to  the  possession  of 
said  land  is  subject  to  defendant's  continuing 
easement  therein  for  use  of  excavations,  em- 
bankments, depositing  waste  earth,  and  borrow- 
ing pits,  and  that  plaintiff  have  writ  of  resti- 
tution of  said  lands,"  and  that  plaintiff  recover' 
the  sum  of  $fl\  damages  and  the  further  sum  pi 
60  cents  per  month  from  March  18,  1916,  to 
the  time  of  restitution  of  said  lands  to  plaintiff. 

From  this  decree  defendant  appealed. 

II.  The  only  question  presented  on  this 
.appeal  Is:  What  is  the  effect  of  the  terms  of 
the  deed,  dated  May  13,  1886,  of  McDonald 
and  wife  to  the  defendant  railway  company, 
as  to  the 'transferring  of  title?  Beyond  all 
doubt  the  language  of  the  deed  vested  a  fee 
In  the  defendant  In  and  to  60  feet  on  each 
side  of  its  railroad  track,  starting  at  the 
center.  In  addition  to  the  conveyance  of  so 
much  in  fee,  the  terms  of  the  deed  show  that 
a  lateral  conveyance  of  100  feet  on  either 
side  of  the  100-foot  right  of  way  was  for  the 
purposes  stated  In  the  deed,  to  wit,  for  exca- 
vations, embankments,  depositing  of  waste 
earth,  and  borrowing  pits.  The  language 
used  In  the  deed  does  not  imply  that  any 
other  and  further  conveyance  of  this  100 
feet  on  Either  side  of  the  right  of  way  was 
made,  or  Intended  to  be  made,  than  the  vestl- 
ture  of  a  user  therein  for  the  purposes  sped" 
fled  In  the  deed.  In  effect,  the  language  of 
the  deed,  in  referring  to  this  extraneous 
strip  of  100  feet  on  either  side  of  the  right 
of  way,  operated'  to  grant  an  easement  there- 
in only  for  the  purposes  specified  In  the  deed. 
It  was  not  the  Intention  nor  the  effect  of  the 
language  of  the  deed  to  vest  a  fee  in  de- 
fendant In  these  outlying  strips  of  100  feet. 
Properly  interpreted,  the  deed  conveyed  a 
fee  to  defendant  In  the  right  of  way  prop- 
er; that  la,  60  feet  on  either  side  of  the 
center  of  its  railroad  track  and  an  easement 
only  In  the  100  feet  on  either  Bide  of  the  right 
of  way  conveyed  In  fee. 

The  cases  cited  by  the  learned  counsel  for 
appellant,  to  the  effect  that  the  power  of  the 
corporation  under  its  charter  to  hold  lands 


for  right  Of  way  Is  not  Inqulrable  Into  by 
a  suit  of  a  private  Individual,  are  not  In 
point  The  only  question  to  this  case  re- 
lates to  the  construction  of  the  terms  of  a 
deed  and  a  determination  therefrom'  of  the 
kinds  of  estate  conveyed  thereby,  not  to  the 
power  of  a  railroad  company  to  hold  lands, 
when  such  lands  have  been  actually  granted 
to  It 

The  learned  trial  court  tat  decreeing  title 
In  plaintiff  to  the  two  outlying  strips  of  100 
feet  each,  bordering  on  defendant's  right  of 
way,  expressly  adjudged  that  such  title  in 
plaintiff  was  subject  In  all  respects  to  the 
terms,  conditions,  burdens,  and  servitudes  of 
the  easements  described  In  the  deed  of  the 
common  ancestor.  TMs  was  a  manifestly 
correct  construction  of  the  deed,  and  the 
judgment  of  the  learned  trial  court  la  there- 
fore affirmed. 

All  conoar.      <   ■ 


ST.  CHARLES  SAY.  BANK  v.  THOMPSON 
&  GRAX  QUARRY  CO.  (No.  19932.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

.  March  28,  19-19.  Motion  for  Rehearing  and 
Motion  to  Transfer  to  Court  In  Banc  Over- 
ruled April  7, 1919.) 

1.  Courts  «=>32— Jurisdiction— Pleadings. 

It  is  unnecessary  to  plead  jurisdictional 
facts  where  suit  is  instituted  in  a  "court  of 
general  jurisdiction. 

2.  Courts  <s=»85— Jurisdiction  — Presump- 
tions. 

•The  presumption  that  defendant  corporation 
resided  in  county  where  suit  was  started,  in- 
dulged in  order  to  uphold  the  court's  jurisdic- 
tion, is  not  overcome  by  a  return  of  service  in 
another  county  stating  that  defendant's  presi- 
dent was  served  at  defendant's  business  office 
therein  since  the  recital  as  to  defendant's  office 
is  surplusage. 

3.  Cobpobations  <S=»507(3)  —  Aotion—Serv- 
ioe— Outside  County. 

If  defendant  corporation  cannot  be  found 
in  the  county  where  suit  is  started,  service  may 
be  had  upon  It  in  another  county,  where  its 
chief  officer  may  be  found,  under  the  direct  pro- 
visions of  Rev.  St  1909,  1 1766. 

4.  Corporations  <8=>503(1)— Action— Venus 
—Presumptions. 

In  view  of  Rev.  St  1909,  f  3339,  requiring 
articles  of  agreement  in  incorporation  of  busi- 
ness corporations  to  state  place  where  located, 
for  purpose  of  salt  ■  such  corporation  is  presum- 
ed a  resident  of  place  named,  and  where  plain- 
tiff is  resident  of  that  place  and  cause  of  action 
there  accrued,  suit  is  properly  Instituted  titers 
under  Rev.  St  1909,  |  1764. 

6.  Appeal  and  Error  e=»911(B)— Presump- 
tions—Jurisdiction. 
It  will  be  presumed  upon  appeal  that  de- 
fendant corporation   resided  hi   the  county  hi 
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which  suit  was  instituted,  when  necessary  to 
uphold  the  jurisdiction  of  a  court  of  general  ju- 
risdiction. 

6.  Venue  «3=»14— Note— Cause  of  Actioh— , 
Accrual. 
A  cause  of  action  on  notes  accrues  at  the 
place  they  were  executed  and  made  payable. 

f.  Oospobatioiw   d)es>503(2)— ACTJOW— VSHU*. 
Under  the  direct  provisioni  of  Rev.  St.  1009, 
|  1754,  a  corporation  may  be  sued  in  the  coun- 
ty where  the  cause  of  action  accrued.  . 

Appeal,  from,  Circuit  Court,  St  Charles 
County ;  Edgar  B.  Woolf oik,  Judge. 

Suit  by  St  Charles  Savings  Bank  against 
Thompson  &  Gray  Quarry  Company.  Judg- 
ment for  plaintiff,   and  defendant  appeals. 

Affirmed. 

i 

The  plaintiff  brought  this  suit  in  the  cir- 
cuit court  of  St  Charles  county  against  the 
defendant  on  two  promissory  notes,  aggre- 
gating about  $23,250  and.  interest  executed 
in  that  county. 

The  Judgment  was  for  plaintiff  for  the 
full  amount  sued  for,  and  the  defendant  duly 
appealed  the  cause  to  this  court 

The  petition  was  in  the  usual  form,  alleg- 
ing that  the  plaintiff ,  was  a  banking  corpo- 
ration, and  that  the  defendant  was  a  busi- 
ness corporation,  both  organized  under  .the 
laws  of  this  state ;  that  the  former  was  lo- 
cated at  St.  Charles,  Mo.,  and  that  the  de- 
fendant borrowed  the  money  sued  for  from 
It  and  executed  the  notes  sued  on  to  it 
therefor. 

The  writ  and  petition  were  served  upon 
John  W.  Thompson  in  the  city  of  St  Louis. 

The  defendant  did  not  answer  the  petition, 
but  appeared  specially,  and  filed  a  motion 
to  quash  the  return  of  the  sheriff,  and  to 
dismiss  the  suit  because  the  court  had  no 
jurisdiction  of  the  cause.  The  material  parts 
of  this  motion  are  as  follows: 

On  the  return  day  of  the  writ  the  defend- 
ant by  a  limited  appearance,  filed  a  plea  to 
the  jurisdiction  and  a  motion  to  quash  the 
service  of  the  summons. 

His  pleading  set  op  as  grounds  therefor 
the  following: 

First  that  the  suit  was  instituted  in  St 
Charles  county,  and  that  the  duplicate  sum- 
mons to  the  sheriff  of  St  Charles  county  to 
the  sheriff  of  the  city  of  St.  Louis  had  been 
returned  non  est;  that  the  alias  summonses) 
which  were  issued  to  the  sheriff  of  the  city 
Of  St  Louis,  and  served  upon  John  W. 
Thompson  in  the  city  of  St  Louis,  were  and 
are  insufficient  to  give  the  circuit  court  of 
St  Charles  county  jurisdiction  in  the  matter 
or  to  compel  the  defendant  to  appear  and 
defend  the  case. 

Second,  because  section  1751,  R.  S.  1909, 
requires  that  when  a  defendant  to  a  reel- 
dent  of  this  state  suits  must  be  brought  in 


the  county  in  which  the  defendant  resides, 
or  In '  the  county  In  which  the  plaintiff,  re- 
sides, or  in  the  county  in  which  the  plain- 
tiff resides  and  the  defendant  may  be  found; 
that  the  petition  alleges  that  the  plaintiffs 
place  of  business  is  in  St.  Charles  county; 
that  there  Is  no  allegation  in  the  petition  as 
to  where  the"  defendant's  principal  office  or 
place  of  business  is  (note — The  petition  does 
allege  that  the  defendant  has  no  place  of 
business  or  officer  upon  whom  process  could 
be  served  In  St.  Charles  county);  that  the 
return  of  the  sheriff  of  St.  Charles  county 
showed  that  the  defendant  could  not  be 
found  in  St  Charles  county;  that  the  re- 
turn of  the  sheriff  of  the  city  of  St  Louis 
showed  that  service  was  had  upon  John  W. 
Thompson,  describing  him  as  president  of 
the  defendant,  and  at  the  time  in  the  de- 
fendant's office  and  in  charge  thereof,  in  the 
city  of  St.  Louis;  that  for  the  purposes  of 
this  motion  the  returns  must  be  taken  as 
true,  and  therefore  the  suit  was  improperly 
brought  in  St  Charles  county,  and  should 
have  been  brought  in  the  city  of  St.  Louis. 
Third,  that  section  1765,  R.  S.  1909,  pro- 
vides that  in  all  actions  against  a  corpora- 
tion It  shall  be  sufficient  to  issue  a  sum- 
mons, directed  as  in  this  article  provided, 
and  returnable  in  like  manner,  and  subject 
to  the  same  rules  and  regulations  of  like 
process  in  case  of  individuals;  that  section 
1766,  B.  S.  1909,  provides  for  service  on  the 
president  or  other  chief  officer  of  such  com- 
pany, or,  in  his  absence,  by  leaving  a  copy 
thereof  with  any  person  having  charge  there- 
of, and  if  the  corporation  have  no  business 
office  in  the  county  where  the  suit  is  brought, 
or  if  no  person  be  found  in  charge  thereof, 
and  the  president  or  chief  officer  cannot  be 
found  in  said  county,  the  summons  shall  be 
issued  directed  to  the  sheriff  of  any  county 
in  this  or  any  other  state  where,  the  presi- 
dent or  chief  officer  of  said  company  may 
reside,  or  be  found,  or  where  any  office  or 
place  of  business  may  be  kept  and  the  serv- 
ice shall  be  as  above;  that  under  section 
1765  the  summons  against  a  corporation  is 
made  "subject  to  the  same  rules  and  regu- 
lations as  a  like  process  in  case  of  individ- 
uals," and  under  section  1766  the  service 
"shall  be  the  same  as  above,"  and  section 
17S1  provides  that  suits  shall  be  begun  In 
the  county  in  which  the  defendant  resides 
or  in  which  the  plaintiff  resides  and  the  de- 
fendant may  be  found,  and  section  1765  pro- 
vides that  suits  against  a  corporation  shall 
be  "subject"  to  the  same  rules  and  regula- 
tions as  like  process  In  case  of  individuals, 
and  as  an  Individual  residing  in  the  city  of 
St  Louis  could  not  be  sued  by  a  plaintiff 
residing  in  St  Charles,  and  be  brought  In 
the  St  Charles  circuit  court  by  a  summons 
served  upon  him  In  the  city  of  St  Louis,  it 
follows  that  a  corporation  whose  place  of 
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business  and  officers  are  In  the  city  of  St 
Louis  could  not  be  sued  in  St  Charles  coun- 
ty, and  be  brought  into  court  by  a  summons 
served  in  the  city  of  St.  Louis;  that  section 
1751  regulates  the  place  for  bringing  suits 
against  both  individuals  and  corporations, 
and  section  1765  makes  suits  against  a  cor- 
poration subject  to  the  same  rules  and  regu- 
lations as  suits  against  individuals,  and  sec- 
tion 1766  does  not  affect  the  place  of  bring- 
ing suits.  It  only  regulates  the  manner  of 
service  of  writs.  Therefore  this  suit  could 
not  be  Brought  in  St.  Charles  county,  but 
should  have  been  brought  in  the  city  of  St. 
Louis,  where  the  sheriff's  return  shows,  the 
defendant  resided. 

Fourth.  That  the  circuit  court  of  St 
Charles  county  had  no  jurisdiction  over  the 
person  of  the  defendant. 

No  evidence  whatever  was  Introduced  to 
prove  the  facts  stated  in  said  motion.  The 
motion  was  taken  up  by  the  court  and  over- 
ruled, and  the  defendant  duly  excepted. 

Thereupon  the  plaintiff  introduced  its  evi- 
dence, the  defendant  Introducing  none,  and, 
the  cause  having  been  submitted  to  the  court 
on  the  pleading  and  evidence,  the  court  found 
for  the  plaintiff,  and  rendered  judgment  for 
it' for  the  sum  of  $38,437.89. 

None  of  the  evidence  introduced  was  pre- 
served in  the  bill  of  exceptions;  it  simply 
recites  the  fact  that  the  plaintiff  introduced 
its  evidence. 

In  due  time  and  in  proper  form  the  de- 
fendant filed  its  motion  for  a  new  trial,  and 
assigned  the  two  following  grounds  therefor: 

First.  Because  the  court  erred  in  overrul- 
ing defendant's  plea  to  the  jurisdiction  of 
the  court  and  motion  to  quash  the  return  of 
the  sheriff  of  the  city  of  St.  Louis. 

Second.  Because  the  action  of  the  court  in 
overruling  defendant's  plea  to  the  jurisdic- 
tion, and  in  holding  that  it  had  jurisdiction, 
violates  section  10,  art  2,  Bill  of  Rights  of 
Missouri,  Constitution  1875,  and  also  vio- 
lates the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States,  and  because 
section  1754,  R,  S.  1909,  la  unconstitutional 
for  the  same  reasons. 

This  motion  was  by  the  court  overruled, 
and  the  defendant  duly  excepted,  and  ap- 
pealed the  cause  to  this  court. 

Marshall  &  Henderson,  of  St  Louis,  for 
appellant. 

Theodore  C.  Bruere  and  C.  W.  Wilson,  both 
of  St.  Charles,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  I.  Counsel  for  the  defendant  seem 
to  stress  the  fact  that  the  petition  does  not 
charge  that  the  defendant  had  a  place  of 
business  in  St  Charles  county,  and  for  that 
reason  that  the  circuit  court  of  that  county 
acquired  no  jurisdiction  over  the  person  of 
Hie  defendant 

[1]  There  Is  no  merit  In  this  position.    It 


is  elementary  that  where  the  court  trying 
the  cause  is  one  of  general  jurisdiction,  such 
as  our  circuits  courts,  both  at  law  and  In 
equity,  nothing  shall  be  Intended  to  be  out 
of  Its  jurisdiction  save  that  which  affirma- 
tively appears  to  be  so.  Hamer  v.  Cook, 
118  Ma  476,  24  S.  W.  180 ;  Gates  v.  Tusten, 
89  Mo.  13,  14  S.  W.  821;  McClanahan  v. 
West  100  Mo.  309,  13  S.  W.  674;  Adams 
v.  Cowles,  95  Mo.  501,  8  S.  W.  711,  0  Am. 
St  Rep.  74. 

In  other  words,  the  rules  of  good  plead- 
ing do  not  require  jurisdictional  facts  to  be 
pleaded  when  suits  are  Instituted  In  such 
courts. 

The  authorities  even  go  further  along  that 
line.  They  uniformly  hold  that  where  the 
record  of  a  court  of  general  jurisdiction 
shows  that  It  assumed  to  exercise  jurisdic- 
tion over  a  person  or  subject-matter,  in  the 
absence  or  silence  of  the  record  as  to  any 
fact  showing  acquisition  of  jurisdiction  or 
how  It  was  acquired,  the  Jurisdiction  Is  pre- 
sumed. Huxley  v.  Harrold,  62  Ma  516; 
Gates  v.  Tusten,  supra;  Schad  v.  Sharp, 
96  Mo.  573,  lot  dt  676,  8  S.  W.  549 ;  Pem- 
broke v.  Hannibal  and  St  Joseph  Railroad 
Co.,  32  Mo.  App.  61,  lot  dt.  69;  State  t. 
Rogers,  36  Mo.  138 ;  Wentzvllle  Tobacco  Co. 
v.  Walker,  123  Mo.  662,  27  S.  W.  639. 

[2]  Counsel  for  the  defendant  do  not 
seem  to  controvert  the  correctness  of  the  rule 
of  law  just  announced,  but  Insist,  if  1  cor- 
rectly understand  them,  that  because  of  the 
return  of  non  est  of  the  summons  made  by 
the  sheriff  of  St  Charles  county,  and  the  re- 
turn of  the  sheriff  of  the  city  of  St.  Louis, 
wherein  he  stated  that  he  served  the  same 
in  that  city  on  March  31,  1916,  by  deliver- 
ing a  copy  of  the  writ  and  petition  "to  John 
W.  Thompson,  he  being  the  president  of  the 
within-named  defendant,  Thompson  ft  Gray 
Quarry  Company  (a  corporation),  he  being 
at  the  time  in  said  defendant's  usual  busi- 
ness office  and  In  charge  thereof." 

Counsel  for  the  defendant  insist  that  the 
returns  just  mentioned  conclusively  show 
that  the  defendant  was  not  a  resident  of  St 
Charles  county,  but  was  a  resident  of  the 
city  of  St  Louis. 

This  Insistence  is  not  tenable  for  the  rea- 
son that  the  quoted  part  of  the  return  of 
the  sheriff  of  the  city  of  St.  Louis  was  and 
is  mere  surplusage,  and  Is  In  no  sense  an 
essential  or  proper  part  of  the  return.  The 
service  was  had  upon  John  W.  Thompson, 
the  president  of  the  defendant  company,  and 
where  the  service  is  made  upon  the  presi- 
dent or  other  chief  officer  of  a  corporation, 
section  1766,  R.  S.  1909,  does  not  require 
that  the  service  be  made  in  the  office  of  the 
company,  and  as  previously  stated,  where 
the  service  is  had  upon  the  president  or 
other  chief  officer,  the  return  need  not  re- 
cite'tint  the  service  was  had  In  the  business 
office  of  the  company,  nor  is  such  a  recital 
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either  proper  or  necessary,  but,  if  made.  It 
Is  mere  surplusage,  and  may  be  rejected. 
Regent  Realty  Co.  v.  Armour  Packing  Co., 
112  Mo.  App.  271,  loc.  cit  279,  280,  86  S. 
W.  880. 

The  remainder  of  said  statute,  In  so  far 
as  Is  here  material,  provides:  And  if  the 
corporation  has  no  business  office  In  the 
county  where  the  suit  was  brought,  or  If  no 
person  be  found  in  charge  thereof,  and  the 
president  or  chief  officer  cannot  be  found  in 
such  county,  a  summons  shall  be  issued  and 
directed  to  the  sheriff  of  any  county  in  the 
state  where  he  may  be  found  and  there 
served. 

[3]  The  return  non  est  of  the  sheriff  of 
St  Charles  county  showed  that  the  defend- 
ant could  not  be  served  in  that  county,  so, 
under  the  express  provisions  of  the  statute 
Just'  mentioned,  the  writ  was  properly  di- 
rected to  the  sheriff  of  the  city  of  St.  Louis, 
who,  the  return  shows,  served  It  upon  John 
W.  Thompson,  the  president  of  the  company. 

We  are  therefore  of  the  opinion  that  that 
service  was  good. 

[4]  II.  Moreover,  section  3339,  R.  S.  1909, 
requires  that  in  the  incorporation  of  business 
companies  the  articles  of  agreement  shall 
state  the  town  or  city  and  county  in  which 
the  corporation  is  to  be  located.  This  stat- 
ute was  evidently  enacted  for  the  purpose  of 
fixing  the  residences  of  all  such  corporations ; 
and,  that  being  true,  then  we  have  the  rec- 
ord showing  that  the  plaintiff  is  a  resident 
of  St  Charles  county,  that  the  cause  of  ac- 
tion sued  on  accrued  In  that  county,  and  a 
presumption  that  the  defendant  was  also  a 
resident  of  St.  Charles  county. 

Under  those  facts  suit  was  properly 
brought  under  section  1754,  R.  S.  1909,  in 
that  county,  because  plaintiff  and  defendant 
both  reside  or  were  located  there,  and  the 
cause  of  action  sued  on  accrued  in  that 
county. 

[t]  But  counsel  for  defendant  Insist  we 
have  no  authority  for  presuming  that  the 
defendant  was  a  resident  of  St.  Charles 
county.  In  that  we  think  .counsel  are  mis- 
taken. 

Counsel  for  plaintiff  insists  that  the  evi- 
dence showed  that  the  defendant  was  a  St. 
Charles  county  corporation,  and  there  is  no 
showing  to  the  contrary. 

Under  the  authorities  previously  cited  the 
court  will  presume  that  such  was  the  fact, 
for  they  bold  that  where  the  record  of  a 
court  of  general  Jurisdiction  shows  that  it 
assumed  to  exercise  Jurisdiction  over  a  per- 
son or  the  subject-matter  of  a  suit,  in  the 
absence  or  silence  of  the  record,  as  to  any 
fact  showing  acquisition  of  Jurisdiction  or 
how  it  was  acquired,  the  existence  of  the 
facts  conferring  the  Jurisdiction  will  be  pre- 
sumed. If  that  fact  was  shown,  then  un- 
questionably the  court  acquired  jurisdiction 


over  the  defendant;  and  if  we  Indulge  the 
presumption  that  it  was  shown,  which  we 
have  the  right  to  do  under  the  authorities , 
mentioned,  which  is  consistent  with  Jurisdic- 
tion, then  the  mere  omission  of  the  evidence 
of  the  fact  from  the  record  in  the  case 
would  not  destroy  that  presumption. 

This  insistence  is  decided  against  the  de- 
fendant. , 

[t,  7]  III.  There  is  another  valid  reason 
why  defendant's  motion  to  quash  the  serv- 
ice and  dismiss  the  suit  was  properly  over- 
ruled, and  that  is  the  record  shows  that  the 
notes  sued  on  were  executed  by  the  defend- 
ant in  St  Charles,  Mo.,  and  made  payable 
there.  In  other  words,  that  the  cause  of  ac- 
tion accrued  there. 

We  have  recently  held  that  under  section 
1754,  JR.  S.  1909,  a  corporation  may  be  sued 
in  the  county  where  the  cause  of  action  ac- 
crued. State  ex  rel.  v.  Gantt"274  Mo.  490, 
203  S.  W.  964;  Gold  Issue  Mining-Smelting 
Co.  v.  Pennsylvania  Fire  Insurance  Co.,  267< 
Mo.  524,  184  S.  W.  999. 

For  the  reasons  stated,  the  judgment  of 
the  circuit  eourt  is  affirmed. 

All  concur,  except  BOND,  O.  J.,  not  sit- 
ting. 


WALL  t.  MAYS  et  aL    (No.  19534.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  28,  1919.) 

1.  Reformation  or  Instruments  «=»36(3)— 
Mutual  Mistake— Petition. 

A  petition,  to  reform  a  deed  because  of  mu- 
tual mistake  vAeW  defective,  because  not  al- 
leging that  the  scrivener,  who  made  the  mis- 
take, waa  acting  for  both  parties,  or  that  the 
mistake  was  mutual 

2.  Reformation  or  Instruments  oj=>45(4)— 
Mutual  Mistake  —  Degree  or  Proof  — 
Deeds. 

One  seeking  to  reform  a  deed,  because  of 
mutual  mistake,  has  the  burden  of  showing  the 
real  contract,  and  the  mutual  mistake,  by  clear 
and  convincing  evidence. 

3.  Reformation  or  Instruments  4S=>45(4)— • 
Mutual  Mistake  —  Sufficiency  of  Evi- 
dence. 

Evidence  held  not  to  sustain  a  finding  of 
mutual  mistake  in  a  deed,  where  the  failure  of 
the  grantor,  grantee,  and  scrivener  to  testify 
was  not  explained. 

4.  Evidence  <S=>353(4)— Admissibility. 

In  action  to  reform  a  deed  and  quiet  title 
against  plaintiff's  predecessor  in  title,  a  recital 
in  a  deed  between  two  intermediate  holders  of 
title  is  inadmissible  against  defendant 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty;  W.  N.  Evans,  Judge. 
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Salt  by  H.  W.  Wall  against  George  Ann 
Mays,  W.  E.  Mays,  and  A.  O.  Honeycutt 
Judgment  for  plaintiff,  and  defendants  Mays 
appeal.  Reversed  and  remanded,  with  di- 
rections. 

8.  A.  Cunningham,  of  Eminence,  and  J.  W. 
Chilton,  of  Springfield,  for  appellants. 

BLAIR,  P.  J.  This  is  a  suit  to  reform  a 
deed  and  qnlet  title  to  40  acres  of  land  in 
Shannon  county.  Judgment  for  plaintiff  on 
both  counts  was  followed  by  this  appeal. 
Honeycutt  was  named  as  a  defendant,  bnt 
did  not  appear,  answer,  or  appeal. 

It  is  admitted  that  appellant  "George  Ann 
Mays  is  the  common  source  of  title."  On 
October  8,  1912,  George  Ann  Mays  and  W. 
H.  Mays,  her  husband  and  coappellant,  con- 
veyed the  land  in  suit  to  A.  C.  Honeycutt 
This  deed  was  recorded  October  14,  1912. 
January  21,  1913,  George  Ann  Mays  and  hus- 
band sued  to  cancel  and  set  aside  the  deed 
to  Honeycutt  of  October  8,  1912.  Fraud 
was  alleged  and  proved,  and  on  May  16, 
1913,  the  circuit  court  duly  decreed  the  can- 
cellation of  the  deed  in  question.  No  appeal 
was  taken.  May  21,  1913,  there  was  filed  In 
the  office  of  the  recorder  of  deeds  for  Shan- 
non county  a  deed  from  Honeycutt  to  M.  E. 
Jackson,  in  which  the  described  land  was 
"the  northwest  quarter  of  the  southeast 
quarter  of  section  M,  Twp.  27,  R.  6,"  in 
Shannon  county.  On  November  26,  1913, 
there  was  filed  for  record  in  the  same  office 
a  deed  executed  by  M.  E.  Jackson  and  pur- 
porting to  convey  to  respondent  the  land  in 
suit  This  deed  was  dated  May  6,  1913. 
July  18,  1914,  respondent  began  thlB  suit, 
which  was  retarnahle  to  the  January,  1915, 
term  of  the  Shannon  circuit  court.  An  an- 
swer was  filed.  In  addition  to  the  deeds 
already  mentioned  respondent  offered  in  evi- 
dence a  deed  from  A.  O.  Honeycutt  and  wife 
executed  under  date  of  April  22,  1915,  to  M. 
M,  Jackson  as  grantee,  and  recorded  May 
IX,  1915,  which  described  the  land  in  suit 
and  contained  the  following  recital: 

"This  deed  is  made  to  correct  the  description 
tn  a  certain  warranty  deed  made  by  the  parties 
of  the  first  part  to  the  party  of  the  second  part, 
dated  October  24,  1912,  and  filed  for  record 
May  21,  1913,  and  recorded  in  Book  62,  page 
809,  in  this:  That  by  mistake  of  the  notary 
in  writing  the  deed  the  description  should  have 
been  thirty-one,  instead  of  section  twenty-one, 
this  is  in  section  *  •  *  northwest  quarter 
of  the  southeast  quarter,  section  21,  township 
27,  range  6,  west" 

This  deed  was  acknowledged  at  Iola,  Kan., 
May  6,  1915. 

Respondent  testified  he  had  lived  in  How- 
ell county  since  the  spring  of  1912;  that' he 
was  in  Kansas  City,  and  bought  the  land 
from  Jackson,  whom  he  had  not  previously 
known  more  than  two  months;  and  whose  oc- 
cupation he  did  not  know;    thought  he  was 


a  real  estate  agent;  that  he  had  not  seen 
the  land  before  he  bought  it,  and  knew  noth- 
ing of*the  title  until  thereafter,  and  did  not 
know  of  the  suit  then  pending  affecting  it; 
that  Honeycutt  directed  him  to  Jackson,  and 
he  took  the  word  of  the  two  as  to  the  value, 
paying  $1,200  for  this  and  two  other  tracts; 
that  he  paid  in  Inherited  cash,  and  not  by ' 
check;  that  a  Mr.  Carlyle  had  told  him 
something  about  the  land;  bought  the  land 
in  Kansas  City,  without  seeing  it  or  seeing 
an  abstract  though  he  lived  in  Willow 
Springs  at  the  time. 

This  fairly  presents  the  evidence. 

The  prayer  for  reformation  is  based  upon 
allegations  that  "by  a  mistake  of  the  scriv- 
ener In  the  preparation  of  said  deed"  land 
in  section  21  was  erroneously  described  in- 
stead of  the  land  in  section  31;  that  Honey- 
cutt owned  no  land  in  section  21,  but  owned 
the  land  In  section  31,  and  Intended  to  con- 
vey it  to  Jackson. 

[1]  I.  The  petition  falls  to  allege  that  the 
mistake  was  mutual.  It  Is  alleged  the  scriv- 
ener made  a  mistake,  but  It  is  not  alleged 
he  was  acting  for  both  parties.  The  first 
count  states  no  cause  of  action.  Dougherty 
v.  Dougherty,  204  Mo.  loc.  dt.  240, 102  S.  W. 
1099;  Robinson  v.  Horns,  250  Mo.  loc.  dt 
674,  157  S.  W.  790. 

[2-4]  II.  The  burden  was  upon  respond- 
ent to  make  out  his  proof  of  the  contract 
and  of  the  mistake,  and  of  its  mutuality,  by 
evidence  that ,  was  clear  and  convincing. 
Dougherty  v.  Dougherty,  supra;  Robinson  v. 
Korns,  supra;  Parker  v.  Vanhoozer,  142  Mo. 
loc.  dt.  627,  44  S.  W.  728.  Despite  the  def- 
erence due  the  finding  of  the  learned  trial 
judge,  it  is  our  duty  in  this  case  to  weigh 
the  evidence. 

(a)  A  careful  examination .  of  the  record 
shows  there  is  no  evidence  that  the  mistake 
was  mutual.  There  was,  in  fact,  no  substan- 
tial effort  to  make  proof  of  that  fact  Nei- 
ther Honeycutt,  nor  Jackson,  nor  the  scriven- 
er was  called  to  prove  either  the  contract  or 
the  mistake.  No  explanation  of  the  failure 
to  call  them  was  mada 

(b)  The  evidence  offered  falls  short  of 
proving  any  fact  In  the  requisite  manner. 
Respondent's  testimony  rather  arouses  suspi- 
cion than  engenders  belief.  The  recital  in 
the  deed  of  1915  is  not  an  admission  as 
against  appellants.  They  are.  not  privy  to 
the  transaction  between  Honeycutt  and  Jack- 
son. It  Is  inadmissible  as  a  declaration. 
The  record  shows  a  total  failure  of  proof  on 
the  first  count 

III.  The  second  count  depends  entirely  up- 
on the  first  Respondent  neither  has  nor 
clalmB  any  interest  in  the  land  In  suit  ex- 
cept through  the  deed  from  Jackson.  The 
judgment  must  therefore  be  reversed. 

IV.  Appellants,  In  their  answer,  set  up 
their  title  and  pray  that  it  be  determined 
and  adjudged.  The  record  discloses  they 
are  entitled  to  this  relief. 
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The  Judgment  Is  reversed,  and  the  cause 
Is  remanded,  with  directions  to  enter  Judg- 
ment quieting  title  In  George  Ann  Mays. 

All  concur. 


WIAKD  t.  DUNHAM  et  al 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  28,  1919.) 

3L  Cakbxxrs   «=»283<8)  —  Common  Cakukbb 
—Assault  ok  Cosduotos—  Right  or  Self- 
DsmraB. 
Though  conductors  of  railway   cars,   both 
street  and  steam,  cannot  lawfully  assault  a  pas- 
senger, their  position  and  employment  do  not 
deprive  them  of  the  right  of  self-defense;   and. 
if  wrongfully   assaulted,   they  have   the   same 
right  of  self-defense  accorded  to  the  ordinary 
citizen. 

2.  Cabbiebs   «=321(4)  —  Cabbiaob  or  Pas- 
bengebs— Injuries  at  Hards  or  Conduc- 
tor—Instbucti  on. 
In  action  against  street  railroad  for  inju- 
ries to -passenger,  in  view  of  evidence,  instruc- 
tion that  mere  fact  the  conductor  was  on  duty 
and  in  charge  of  the  car  did  not  deprive  him  of 
his  right  to  defend  his  person,  and  that,  if  plain- 
tiff attempted  to  strike  him  without  being  first 
assailed,  plaintiff  could  not  recover,  held  proper, 
though  plaintiff's  evidence  was  to  the  contrary. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Daniel  B.  Bird,  Judge. 

Action  by  O.  8.  Wlard  against  R.  J.  Dun- 
ham and  Ford  F.  Harvey,  Receivers  of  the 
Metropolitan  Street  Railway  Company,  re- 
sulting in  verdict  for  defendant  From  rul- 
ing granting  plaintiff  new  trial,  defendant 
appeals.  Order  granting  new  trial  reversed, 
and  cause  reversed  and  remanded  to  reinstate 
verdict  for  defendant  and  enter  proper  judg- 
ment thereon. 

R.  J.  Higgles,  of  Kansas  City,  for  appel- 
lants. 

Moore  &  Leacy,  of  Kansas  City,  for  re- 
spondent 

GRAVES,  J.  Action  for  damages.  Plain- 
tiff avers  that  he  tendered  his  full  fare  for 
passage  over  the  defendant's  line  of  railway, 
and  thereby  became  a  passenger  on  one  of 
defendant's  cars.  The  petition  then  pro- 
ceeds: 

"And  that  plaintiff  was,  without  cause  or  rea- 
son and  while  a  passenger  as  aforesaid,  as- 
saulted, beaten,  and  bruised  by  the  conductor, 
the  same  being  a  servant,  agent,  and  employ^ 
of  said  defendants,  and  said  conductor,  with 
force  and  aims,  wrongfully,  unlawfully,  and 
maliciously  made  an  assault  upon  this  plaintiff, 
and  with  an  iron  bolt  of  great  weight;  same  be- 
ing about  six  inches  long  and  having  an  iron 
head  or  knob  on  the  end,  said  knob  or  head 
being  about  2%  inches  across,  pounded,  bruised, 


and  ill  treated  this  plaintiff,  and  did  then  and 
there  use  vile  and  profane  langdage  toward  this 
plaintiff.  All  of  said  wrongful,  unlawful,  and 
malicious  acts  were  done  without  any  cause, 
justification,'  or  provocation  whatever." 

The  prayer  Is  for  actual  damages  In  the 
sum  of  $6,000  and  punitive  damages  in  the 
sum  of  $10,000.  Answer  was  a  general  denial. 
Trial  was  had  before  a  Jury,  which  under 
the  Instructions  of  the  court  found  a  verdict 
for  the  defendant  Plaintiff  filed  motion  for 
new  .trial,  which  was  by  the  trial  court  over- 
ruled. This  was  on  December  11,  1915,  and 
at  the  regular  November  term  of  the  court 
Later,  on  December  18th,  and  at  the  regu- 
lar November  term  of  the  court  the  court  of 
Its  own  motion  set  aside  the  order  of  Decem- 
ber 11th,  overruling  plaintiff's  motion  for  new 
trial,  to  which  defendant  excepted. 

Afterward  at  the  regular  January  term 
of  said  court  and  on  the  29th  day  of  January, 
1916,  the  court  sustained  the  plaintiff's  mo- 
tion for  new  trial,  theretofore  filed  on  De- 
cember 11th,  on  the  ground  that  the  court 
bad  erred  In  giving  instruction  D-l,  which 
reads: 

"The  court' instructs  the  jury  that  the  mere 
fact  that  the  conductor  was  on  duty  and  in 
Charge  of  the  car  did  not  deprive  him  of  his 
rights  as  a  private  citizen,  and  the  conductor 
had  a  lawful  right  while  in  charge  of  said  car, 
to  defend  his  person  against  assaults-  from  vio- 
lence, offered  by  any  one  on  the  oar,  whether 
passengers  or  not  And  if  you  believe  from  the 
evidence  that  the  plaintiff  attempted  to  strike, 
fight  or  assault  said  conductor  on  said  car, 
without  being  first  assailed  or  assaulted  by  said 
conductor,  then  the  plaintiff  cannot  recover  in 
this  case,  even  though  the  conductor  did  there- 
after strike  the  plaintiff,  provided  the  conductor 
wss  acting  hi  self-defense  and  used  no  more 
force  than  wss  necessary  for  the  proper  pro- 
tection of  his  person  against  assault  or  violence 
by  tiie  plaintiff." 

From  this  ruling  granting  a  new  trial  the 
defendant  has  appealed.  Further  details  can 
best  be  stated  in  the  course  of  the  opinion. 
Respondent  does  not  favor  us  with  a  brief. 

I.  No  one  contests  the  proposition  of 
the  duty  of  the  railway  company  and  Its  serv- 
ants to  safely  carry  a  passenger.  That  ques- 
tion, however,  is  not  really  In  this  case.  We 
can  take  only  the  record  here.  The  court 
gave  the  reasons  for  setting  aside  the  unani- 
mous verdict  of  the  jury  in  this  case.  Evi- 
dence was  fully  presented  upon  both  sides. 
The  reason  assigned  by  the  court,  which  is 
the  only  reason  assigned  to  us,  Is  that  there 
was  error  in  giving  this  Instruction  for  the 
defendant  It  does  not  appear  to  be  seriously 
contended  that  the  plaintiff  was  not  a  pas- 
senger at  the  time.  We  shall  proceed  upon 
the  theory  that  he  was,  and  that  there  was 
thereby  charged  the  imposed  duty  of  safe 
carriage,  and  especially  the  duty  of  seeing 
that  there  were  no  unwarranted  assaults  up- 
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on  him  by  the  servants  of  this  carrier.  But 
these  general  doctrines  do  not  reach  the  meat 
of  this  case.    The  real  issue  we  take  next. 

[1]  II.  For  the  defendant  there  is  ample 
and  positive  testimony  that  this  plaintiff, 
without  just  provocation,  began  an  assault 
upon  the  conductor  of  the  defendant,  and 
that  In  self-defense  the  conductor  inflict- 
ed whatever,  if  any,  injuries  there  were 
inflicted  upon  the  plaintiff.  Nor  is  there 
proof  that  his  acts  were  more  than  necessary 
to  repel  the  assault  Whilst  conductors  of 
railway  cars,  both  street  and  steam,  cannot 
wrongfully  assault  a  passenger,  yet  their 
position  and  employment  do  not  rob  them  of 
the  God-given  right  of  self-defense.  If 
wrongfully  assaulted,  they  have  the  same 
right  of  self-defense,  which  Is  accorded  to 
the  ordinary  citizen.  To  otherwise  write  the 
law  would  be  a  travesty. 

[2]  The  sole  question  in  this  case,  as  we 
have  it  presented,  is  the  propriety  of  this 
instruction  D-l  for  defendant  With  the  evi- 
dence In  the  record  indicated  above,  this  in- 
struction was  proper.  That  plaintiff's  evi- 
dence was  to  the  contrary  does  not  change 
the  situation.  The  defendant  was  entitled 
to  an  instruction  presenting  the  theory  sus- 
tained by  its  evidence.  This  evidence  tended 
to  show  an  uncalled-for  assault  by  the  plain- 
tiff upon  the  conductor,  and  that  the  conduc- 
tor used  no  more  force  than  was  necessary 
to  repeal  the  assault 

This  court  has  fully  recognized  the  prin- 
ciple announced  in  this  Instruction.  In 
O'Brien  v.  Transit  Co.,  185  Mo.  loc.  dt.  269, 
84  S.  W.  941,  105  Am.  St  Bep.  592,  Valliant, 
J.,  said: 

"But  whilst  care  on  the  part  of  the  carrier 
for  the  safety  and  kind  treatment  of  the  passen- 
ger are  required,  yet  so  also  are  required  care 
on  the  part  of  the  passenger  for  his  own  safety 
and  decent  behavior.  If  the  passenger  assaults 
the  conductor,  the  latter  has  a  right  to  defend 
himself,  and  if  in  a  personal  combat  between  the 
passenger  and  the  conductor,  brought  on  by  the 
passenger's  wrongful  assault,  the  latter  is  in- 
jured, the  carrier  is  not  liable.  If,  as  the  de- 
fendant's evidence  tended  to  prove,  O'Brien 
Struck  the  conductor  and  then  seized  him  and 
dragged  him  off  the  car  to  the  sidewalk,  it  was 
then  an  affair  between  man'  and  man,  and  the 
defendant  was  not  liable  for  what  happened  on 
the  sidewalk." 

Citation  of  further  cases  is  not  called  upon 
this  point  The  doctrine  is  so  consonant 
with  reason  that  precedents  are  not  required. 
The  trial  court  erred  in  setting  aside  the 
verdict  for  defendant  for  the  reason  assigned 
by  the  court  No  other  reason  Is  assigned 
to  us.  The  order  granting  a  new  trial  is  re- 
versed, and  the  cause  reversed  and  remanded, 
with  directions  to  the  trial  court  to  reinstate 
the  verdict  for  defendant  and  eater  a  proper 
judgment  thereon. 

All  concur. 


FRANKLIN  COUNT!  ▼.  MISSOURI  PAC. 
BX.  CO.    (No.  19920.) 

(Supreme  Court  of  Missouri,   Division  No.   1. 
March  28,  1919.) 

Eminent  Domain  <S=9fi  —  Damages  —  Rail- 
road Right  of  Wat  Taken  fob  Highway. 
Railroad  over  whose  right  of  way  a  public 
road  has  been  condemned  is  entitled  to  receive 
compensation  for  all  damages  that  may  be  rea- 
sonably anticipated  and  ascertained,  but  is  not 
entitled  to  the  expense  of  installing  and  the 
cast  of  maintaining  electric  bell  at  the  crossing ; 
such  bell  being  necessary  as  a  safeguard  against 
accidents. 

Appeal  from  Circuit  Court  Franklin  Coun- 
ty; R.  A.  Breuer,  Judge. 

Suit  by  the  County  of  Franklin  against 
the  Missouri  Pacific  Railway  Company  for 
purpose  of  condemning  right  of  way  and 
opening  public  road  over  right  of  way  of  de- 
fendant From  Judgment  awarding  defend- 
ant less  than  claimed  by  it  defendant  ap- 
peals.   Affirmed. 

The  plaintiff  instituted  this  suit  in  the 
county  court  of  Franklin  county  against  the 
defendant  for  the  purpose  of  condemning  a 
right  of  wa$-  and  opening  a  public  road  over 
the  right  of  way  of  the  defendant  company. 
The  county  court  awarded  the  defendant 
$100  damages,  and  in  due  tlmethe  defendant 
appealed  the  cause  to  the,  circuit  court, 
where  the  trial  resulted  in  a  judgment  for 
the  defendant  for  the  sum  of  $57.82,  and  the 
defendant  appealed  the  cause  to  the  St,  Lou- 
Is  Court  of  Appeals,  which,  upon  motion, 
transferred  the  cause  to  this  court  (183  S. 
W.  1099),  because  Franklin  county  was  a 
party  to  the  suit,  and  because  the  title  to 
real  estate  was  involved.  , 

The  cause  la  submitted  to  this  court  upon 
the  following  agreed  statement  of  facts.  In 
lieu  of  the  bill  of  exceptions : 

It  is  hereby  stipulated  between  attorneys  for 
appellant  and  respondent  that  the  following  is 
a  correct  statement  of  facta  and  synopsis  of  the 
evidence  in  this  case,  and  may  be  considered 
by  the  appellate  court  in  lieu  of  the  bill  of  ex- 
ceptions. 

This  was  an  appeal  from  the  county  court  of 
Franklin  county,  Mo.,  in  a  condemnation  pro- 
ceeding instituted  by  the  county  whereby  a 
public  road  was  opened  across  the  Missouri  Pa- 
cific right  of  way  near  Little  Berger.  Creek 
Bridge  in  Franklin  county.  Appellant  was  al- 
lowed $100  damages.  It  claimed  more,  and  the 
appeal  to  the  circuit  court  was  from  an  order 
of  the  county  court  assessing  said  damages. 
The  sufficiency  of  the  proceedings  in  the  county 
court  was  not  questioned. 

Appellant  constructed  the  crossing  and  like- 
wise erected  a  crossing  beU. 

At  tiie  trial  of  this  case  in  the  circuit  court 
the  damages  claimed  by  appellant  were:  (1) 
For  the  amount  expended  in  constructing  the 
crossing  proper,  which,  by  stipulation,  was  fixed 
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at  $57.82.  (2)  The  amount  expended  in  con- 
structing the  crossing  bell,  which,  by .  stipula- 
tion, was  fixed  at  $240.20.  (3)  For  such  amount 
as  appellant  would  in  the  future  be  required 
to  expend  in  maintaining  the  crossing  proper. 
(4)  And  for  such  amount  as  appellant  would 
in  the  future  be  required  to  expend  in  main- 
taining the  crossing  belt 

Appellant  made  no  claim  for  damages  on  ac- 
count of  the  land  taken  and  covered  by  said 
public  road. 

The  county  court  did  not  order  the  construc- 
tion of  the  crossing  bell  and  denied  any  liability 
for  the  expense  thereof.  It  likewise,  denied 
liability  for  future  expenditures  necessary  for 
maintaining  the  crossing  and  crossing  bell. 

The  board  of  railroad  and  warehouse  com- 
missioners did  not  order  an  electric  bell  to  be 
installed,  but  appellant  placed  it  there  of  its 
own  volition  and  on  its  own  motion. 

These  were  the  issues  presented  in  this  case. 

The  evidence  tended  to  show  that  there  had 
previously  been  a  public  road  under  the  Mis- 
souri Pacific  track  near  the  location  of  the 
present  crossing.  A  bridge  was  recently  built 
by  the  county  over  Little  Berger  creek,  and  to 
facilitate  the  approach  to  this  bridge  the  county 
surveyor  recommended  a  change  in  the  location 
of  the  public  road,  with  the  result  that  the 
crossing  in  question  was  opened  across  appel- 
lant's right  of  way. 

The  crossing  in  question  is  a  grade  crossing, 
and  is  at  a  point  where  the  railroad  track  is 
carved  and  where  the  bluffs  on  one  side  of  the 
track  to  a  certain  extent  obstruct  the  view. 
Appellant  introduced  evidence  tending  to  show 
that  this  was  a  dangerous  crossing  and  that 
the  construction  of  an  alarm  bell  was  a  reason- 
ably necessary  precaution.  Respondent  intro- 
duced evidence  to  the  contrary. 

Expert  testimony  as  to  the  probable  cost  of 
maintaining  the  crossing  and  crossing  bell  was 
likewise  introduced. 

The  law  in  this  case  is  the  only  point  at  issue 
and  is  fully  covered  by  the  instructions.  If  the 
appellate  court  holds  that  any  or  all  of  appel- 
lant's refused  instructions  correctly  state  the 
law  which  they  purport  to  cover,  then  this  case 
should  be  remanded.  '  If  appellant's  instruc- 
tions were,  as  a  matter  of  law,  properly  re- 
fused notwithstanding  the  facts,  then  this  case 
should  be  affirmed. 

The  court,  sitting  as  a  jury,  found  appellant 
entitled  to  damages  for  the  construction  of  the 
crossing  (excluding  alarm  bell)  and  assessed  its 
damages  at  the  sum  of  $57.82. 

All  objections  to  any  and  all  irregularities  of 
the  record  in  the  county  court  and  the  record 
on  which  this  appeal  rests  are  hereby  waived, 
and  it  is  agreed  that  the  only  issue  before  .this 
court  relates  to  the  instructions  hereinafter  set 
forth. 

[Signatures  omitted.] 

The  following  instructiolns  requested  by 
plaintiff  were  refused  by  the  court,  to  which 
action  of  the  court ,  exceptions  were  duly 
served : 

(A)  The  court  assesses  defendant's  damages 
for  the  construction  of  the  crossing  and  cross- 
ing bell  mentioned  in  the  evidence  at  $298.02, 
and  the  court  shall  allow  defendant  such  ad- 
ditional damages  as  it  may  believe  from  the 
evidence  trill  compensate  defendant  for  its  fu- 


ture expenditures  in  keeping  said  crossing  and 
crossing  bell  in  repair. 

(B)  The  court  declares  the  law  that  the  court 
sitting  as  a  jury  shall  assess  defendant's  dam- 
ages as  follows: 

First.  Such  amount  as  defendant  has  expend- 
ed in  constructing  the  crossing  in  question, 
which  the  court  declares  is  admitted  by  the  par- 
ties to  be  the  sum  of  $57.82. 

Second.  Such  amount,  if  any,  as  the  court  sit- 
ting as  a  jury  may  believe  defendant  entitled 
to,  under  the  other  instructions  herein,  for  ex- 
penditure by  it  in  the  construction  of  the  cross- 
ing bell  in  question. 

Third.  Such  amount  as  the  court  sitting  aa  a 
jury  may  believe  from  the  evidence  defendant 
will  be  required  to  expend  in  maintaining  and 
repairing  the  crossing  in  question  aside  from 
the  alarm  bell. 

Fourth.  Such  amount  as  the  court  may  be- 
lieve from  the  evidence  defendant  will  be  re- 
quired to  expend  in  maintaining  and  repairing 
the  alarm  bell  in  question  provided  the  court 
sitting  as  a  jury  shall  find  defendant  entitled 
to  damages  on  account  of  the  construction  of 
said  alarm  bell. 

(O  The  damages,  if  any,  due  the  defendant 
for  future  expenditures  in  maintaining  and  re- 
pairing the  crossing  and  crossing  bell,  or  either, 
shall  be  ascertained  as  follows,  to  wit: 

(1)  Determine  such  amount  as  the  court  ait- 
ting  aa  a  jury  may  believe  from  the  evidence 
defendant  will  be  required  to  expend  per  an- 
num in  maintaining  and  repairing  same;  (2) 
divide  this  amount  by  6;  and  (3)  multiply  the 
result  by  100. 

(D)  If  the  court  believes  from  the  evidence 
that  the  crossing  in  question  is  dangerous  to 
the  traveling  public,  due  to  the  topographical 
surroundings,  and  that  the  installation  of  the 
alarm  bell  in  question  is  not  an  unreasonable 
precaution  upon  the  part  of  the  railroad  com- 
pany, then  the  court  sitting  as  a  jury  shall  al- 
low said  company  as  an  item  of  damages  here- 
in such  amount  as  it  shall  have  expended  for 
the  installation  of  said  alarm  bell,  which  is  the 
Bum  of  $04020. 

(E)  The  court  sitting  as  a  jury  shall  assess 
as  an  item  of  defendant's  damages  such  amount, 
if  any,  as  the  court  may  believe  from  the  evi- 
dence will  be  required  to  expend  for  future 
maintenance  of  and  repairs  to  the  crossing  (ex- 
cluding the  electric  signal  bell)  mentioned  in 
evidence. 

The  following  instructions  were  given  by 
the  court  at  the  instance  of  plaintiff,  to 
which  action  of  the  court  the  defendant  duly 
excepted: 

(1)  The  court  declares  the  law  to  be  that  the 
defendant  is  not  entitled  to  any  damages  in  this 
ease  oh  account  of  putting  in  an  electric  cross- 
ing bell,  nor  for  the  expense  of  maintaining  said 
bell. 

(2)  The  court  declares  the  law  to  be  that  if 
he,  sitting  as  a  jury,  find  from  the  evidence 
that  said  electric  bell  is  merely  a  precaution  ex- 
ercised by  the  railway  company  to  lessen  the 
liability  for  accident,  and  that  said  bell  was  not 
required  by  the  county  court  or  the  railroad  and 
warehouse  commissioners  of  Missouri,  then  said 
railway  company  cannot  recover  for  erecting 
or  maintaining  said  bell. 
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C.  D.  Coram,  of  St  Louis,  for  appellant. 
Jesse  M.  Owen,  of  Union,  for  respondent. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  I.  The  Instructions  given,  and  refused 
In  this  case  present  but  a  single  legal  propo- 
sition for  determination,  and  that  is:  Is 
the  county  liable  to  the  railroad  company  for 
the  expense  of  installing  and  maintaining  an 
electric  alarm  bell,  which  it  Is  contended  is 
reasonably  a  necessary  precaution  for  the 
safety  of  the  traveling  public  in  crossing  the 
railroad  upon  said  public  road. 

Generally  speaking,  the  rule  of  law  in  this 
state  Is  unlike  what  It  is  In  many  of  the  oth- 
er states  In  the  Union,  in  that  a  railroad 
company  over  whose  right  of  way  a  public 
road  lias  been  condemned  la  entitled  to  re- 
ceive compensation  for  all  damages  that  may 
be  reasonably  anticipated  and  ascertained. 
Kansas  City  v.  Kansas  City  Belt  Railway 
Co.,  102  Mo.  633,  loc.  dt  841,  14  S.  W.  808, 
10  L  R.  A.  851;  Kansas  City  Suburban  Belt 
Railway  Co.  v.  Kansas  City,  St.  Louis  &  Chi- 
cago Railway  Co.,  118  Mo.  509,  loc.  clt.  621, 
24  S.  W.  478;  St  Louis  &  San  Francisco 
Railway  Co.  v.  Gordon,  157  Mo.  71,  loc  dt 
79,  67  S.  W.  742;  Grand  Avenue  Railway  Co: 
▼.  People's  Railway  Co.,  132  Mo.  34, 16c.  dt 
45,  33  S.  W.  472. 

But  the  cases  throughout  the  country  draw 
a  distinction  between  the  class  of  damages 
mentioned  in  the  cases  Just  cited,  which  con- 
sist of  compensation  for  the  land  taken,  the 
cost  of  constructing  the  crossings,  gates,  cat- 
tle guards,  fencing,  etc.,  and  those  to  be 
Incurred  on  account  of  company  being  com- 
pelled to  obey  the  police  regulations  of  the 
state  and  the  munidpal  corporation's  thereof. 

We  nave  been  dted  to  no  case  holding  that 
the  county  is  liable  for  the  expense  of  in- 
stalling and  maintaining  the  electric  bell  and 
cost  of  maintaining  it  but  there  are  numer- 
ous cases  holding  to  the  contrary.  Kansas 
City  Suburban  Belt  Ry.  Co.  v.  Kansas  City, 
St.  Louis  &  Chicago  Ry.  Co.,  supra,  118  Mo. 
loc.  dt.  622,  24  S.  W.  478;  Plymouth  v.  Pere 
Marquette  Ry.  Co.,  139  Mien.  347,  loc.  dt 
349,  102  N.  W.  947;  Peoria  &  Pekln  Union 
Railway  Co.  v.  Peoria  &  Fannlngton  Rail- 
way Co.,  105  111.  110;  Chicago  &  Alton  Rail- 
way Co.  v.  Jollet  Lockport  &  Aurora  Rail- 
way Co.,  105  111.  388,  44  Am.  Rep.  799;  Mass- 
achusetts Central  Railway  Co.  v.  Boston, 
Clinton  &  Fltchburg  Railway  Co,  121  Mass. 
124;  Lake  Shore  &  Mdchlgan  Southern  Rail- 
way Co.  v.  Cincinnati,  Sandusky  &  Cleveland 
Railway  Co.,  30  Ohio  St.  604,  and  cases  dt- 
ed; Boston  &  Albany  Railroad  Co.  v.  City  of 
Cambridge,  159  Mass.  283,  34  N.  E.  382. 

The  true  rule  as  announced  by  all  the  au- 
thorities Is  correctly,  stated  by  Mills,  In  his 
excellent  work  on  Eminent  Domain,  In  sec- 
tion 44a,  p.  140  (2d  Ed.),  in  this  language: 


"  •  • ,  •  The  railroad  corporation,  serosa 
whose'  road  another  railroad  or  a  highway  is 
laid  out  has  the  like  right  as  all  Individuals  or 
bodies  corporate,  owning  lands  or  easements,  to 
recover  damages  for  the  Injury  occasioned  to  its 
title  or  right  in  the  land  occupied  by  its  road, 
taking  into  consideration  any  fences  or  struc- 
tures on  the  land,  or  changes  in  its  surface, 
absolutely  required  by  law,  or  in  fact  neces- 
sary to  be  made  by  the  corporation  injured,  in 
order  to  accommodate  its  own  land  to  the  new 
condition.  But  it  is  not  entitled  to  damages 
for  the  interruption  and  inconvenience  occasion- 
ed to  its  business;  nor  for  the  increased  lia- 
bility to  damages  from  accidents;  nor  for  in- 
creased expense  for  ringing  the  bell;  nor  for 
the  risk  of  being  ordered  by  the  county  com- 
missioners, when  in  their  judgment  the  safety 
and  convenience  of  the  public  may  require  it 
to  provide '  additional  safeguards  for  travelers 
crossing  the  railroad;  nor  for  the  expenses  of 
maintaining  a  flagman,  alleged  to  be  necessary 
to  guard  against  the  greater  liability  to  acci- 
dents occasioned  by  the  obstruction  of  the  view 
along  its  railroad,  at  the  crossing  of  a  highway, 
by  means  of  the  abutments  of  the  new  railroad 
of  the  other  corporation." 

We  are  of  the  opinion  that  the  expense  of 
Installing  and  the  cost  of  maintaining  the 
electric  bell  mentioned  clearly  fall  within  the 
rule  just  announced,  and,  for  that  reason, 
the  action  of  the  court  In  refusing  the  in- 
structions asked  by  the  defendant  were  prop- 
erly refused,  and  that  those  asked  for  by 
plaintiff  were  properly  given. 

This  ruling  applies  to  and  disposes  of  all 
the  other  questions  In  the  case. 

For  the  reasons  stated,  the  judgment  of  the 
circuit  court  Is  affirmed. 

All  concur. 


TUNNICLIFF  et  al.  v.  WATT8  et  al 
(No.  19797.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  28,  1919.) 

1.  Appeal  and  Ebbob  «$=»590  —  Amendment 
of' Abstract  or  Rbcobd. 

Where  the  abstract  of  the  record  proper  does 
not  substantially  conform  to  the  rules  of  the 
Supreme  Court,  a  request  to  amend  comes  too 
late  after  motion  to  dismiss  or  affirm  has  been 
filed. 

2.  Afpkai,  and  Ebbob  «J=>639(1)— Failure  to 
Comply  with  Rules  as  to  Abstract  or 
Record. 

Failure  to  conform  to  the  rules  of  the  Su- 
preme Court  In  the  preparation  of  the  abstract 
of  the  record  proper  held  not  excused  by  fact 
that  appellant's  counsel  was  a  member  of  a  legal 
advisory  board,  and,  devoting  most  of  his  time 
to  such  duties,  was  necessarily  greatly  hurried 
in  his  preparation ;  nor  by  the  fact  that  he  was 
inexperienced  in  appellate  practice.    . 
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8.  Atom,  abb  Bbbos  «=36«1— DwicesAJr- 

Abstbaot  of  Bxcobd  —  Morion  fob  Nxw, 

Tkux. 

Although  abstract  of  record  proper  fails  to 

■how  motion  for  new  trial  was  filed,  the  appeal 

will  not  be  dismissed,  when  the  petition,  answer, 

and  reply  »re  properly  abstracted,  for  then  the 

■  oourt  will   look   to  the  certified  copy  of   the 

Judgment  and  the  order  allowing  the/appeal  on 

file  in  the  office  of  the  clerk. 

Appeal  from  St  Louis  Circuit  Oourt; 
George  H.  Shields,  Judge. 

Suit  by  Nelson  H.  Ttmnlcliff  and  others 
against  Thomas  X  Watts,  Jr.,  and  others. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.  Respondents  move  to  dismiss  the  ap- 
peal, or  affirm  the  judgment,  because  of  fail- 
ure to  comply  with  rules  of  the  Supreme 
Court  Motion  sustained,*  and  Judgment  af- 
firmed. - 

This  suit  was  brought  in  the  circuit  court 
of  the  city  of  St  Louis  by  the  plaintiffs 
against  the  defendants  to  partition  certain 
real  estate  described  in  the  petition.  The 
judgment  of  the  trial  court  was  for  the  de^ 
fendants,  and  the  plaintiffs  timely  appealed 
the  cause  to  this  .court 

At.  the  threshold. of  this  case  we  are  con- 
fronted with  a  motion  to  dismiss  the  appeal, 
or  affirm  the  judgment  because  the  appel- 
lants failed  to  comply  wftfa  the  rules  of  this 
court  relative  to  the  preparation  and  print- 
ing the  abstract  of  the  record. 

First  Because  the  abstract  of  the  record 
proper  falls  to  show  that  a  judgment  was 
rendered  by  the  trial  court 

Second.  Because  the  printed  abstract  of 
the  record  proper  falls  to  show  that  a  mo- 
tion Cor  a  new  trial  was  filed  and  overruled 
by  the  trial  court. 

Third.  Because  the  printed  abstract  of  the 
record  proper  falls  to  show  that  an  affidavit 
for  appeal  was  filed,  or  that  the  appeal  was 
duly  allowed.  • 

Fourth.  Because  the  printed  abstract  of 
the  record  proper  falls  to  show  that  a  bill  of 
exceptions  was  filed. 

Fifth.  Because  the'  printed  abstract  of  'the 
record  proper  falls  to  show  where  the  ab- 
stract of  the  record  proper  ends  and  the  bill 
of  exceptions  begins,  and  nothing  In  said 
abstract  to  distinguish  matters  of  record 
proper  and  matters  of  exception. 

The  facts  stated  In  the  motion  are  true, 
and  counsel  for  the  appellants  ask  leave  to 
amend  the  abstract  by  inserting  the  omitted 
parts,  and  files  the  following  affidavit  in  sup- 
port of  his  request  vis: 

"Francis  X.  Geraghty,  being  duly  sworn,  on 
his  oath  states  that  daring  the  year  1818  he 
was  member  of  legal  advisory  board,  division 
26,  St  Louis,  Mo.,  and  as  such  member  devot- 
ed most  of  his  time  to  the  duties  of  said  office, 
so  that  he  was  necessarily  greatly  hurried  in 


preparation  of  abstract  «f  record  and  argument' 
and  brief  in  this  cause,  and,  being  inexperienced 
in  .appellate  practice,  unintentionally  omitted  a 
formal 'statement  of  the  record  proper  separate 
and  apart  from  the  bin  of  exceptions. 

"Tour  petitioner  asks  leave  to  insert  -  two 
pages  recounting  these  statements." 

Counsel  for  appellants  have  printed  the 
omitted  matters  mentioned  In  the  motion  to 
dismiss,  and  tender  them  In  this  court  with 
a  request  that  the  abstract  of  the  record  b» 
amended  by  Inserting  them  therein. 

F.  X.  Geraghty,  James  Contan,  and  Frank 
Landwehr,  all  of  St  Louis,  for  appellants. 

Aug.  Warn,  Jr.,  and  W.  G.  Carpenter, 
both  of  St  Louis,  for  respondent  Hennessey. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  [1]  L  We  have  uniformly  held  that 
where  the  abstract  of  the  record  does  not 
substantially  conform  to  the  rules  of  this 
court,  the  request  to  amend  comes  too  late 
after  the 'motion  to  dismiss  or  affirm  'has 
been  tiled. 

121  Two  excuses  for  the  failure  are  stated, 
in'  the  affidavit:  First  that  counsel  In  the 
case  was  a  member  of  legal  advisory  board, 
division  26,  St  Louis,  Mo.,  and  as  such  mem- 
ber devoted  most  of  bis' time  to  the  duties 
of  said'  office,  and  that  he  was  necessarily; 
greatly  hurried  In  the  preparation  of  the 
abstract  of  the  record,  argument,  and  brief; 
and,  second,  because  be  was  Inexperienced  in 
appellate  practice  and  unintentionally  omit- 
ted the  record  proper. 

The  omitted  matter  covers  but  two  pages 
of  printed  matter,  and-  common  experience 
teaches  us  that  It  would  hare  taken  -but  a 
few  minutes,  an  hour  at  the  most  for  counsel 
to  have  prepared  this  portion  of  the  abstract, 
and  the  affidavit  by  no  means  satisfies  us 
that  he  did  not  have  ample  time  in  which  to 
have'  done  so.  The  second  excuse  offered  Is 
equally  devoid  of  merit;  Inexperience  In  ap* 
pellate  practice  certainly  Is  not  a  legal  ex- 
cuse for  failure  to  comply  with  the  rules. 
If  we  should  lay  that  bar  down,  then  there 
would  be  no  end  to  excuses  for  failure  to 
comply  with  the  rules. 

[3]  Notwithstanding  the  fact  that  the  ab- 
stract of  the  record  fails  to  show  a  motion 
for  a  new  trial  was  filed,  yet  we  have  uni- 
formity held  that  the  appeal  will  not  be  dis- 
missed when  the  petition,  answer,  and  reply 
are  properly  abstracted,  for  then  we  will  look 
to  the  certified  copy  of  the  judgment  and  the 
order  allowing  the  appeal  which  are  on  file 
in  the  office  of  the  clerk  of  this  court 

The  parts  of  the  record  proper  just  men- 
tioned are  properly  before  us,  and  may  be 
reviewed  by  this  court  on  appeal.  Coleman 
v.  Roberts,  214  Mo.  634,  114  S.  W.  39;  State 
ex  ret  v.  Drainage  District  271  Mo.  428,  188 
S.  W.  1115.  We  have  examined  those  por- 
tions of  the  record  proper,  and  In  our  opinion- 


■Ss»For  ttber  eases  aw  same  topis  sad  KbY-NUMBEB  in  all  Ker-Namberad  Digests  aad  Indapas 


Digitized  by 


Google 


878- 


210  SOUTHWESTERN  REPORTER 


(¥» 


nothing  appears  therefrom  which  shows  that 
the  Judgment  Is  erroneous. 

For  the  reasons  stated,  the  motion  Is  sus- 
tained, and  the  judgment  Is  affirmed. 

All  concur. 


(277  Ho.  666) 

REID  v.  GEES  et  «L 

(Supreme  Court  of  Missouri,   Division  No.  1. 
March  28,  1919.) 

1.  LANDLORD  AND  TBNART  <ft=S»25(l>— LBAS»— 
MUTUALITY. 

A  999-year  lease,  indicating  the  payment  of 
one  year's  rental  by  the  lessee,  but  without 
promise  by  the  lessee  to  do  more  toward  the  pay- 
ment of  rent,  or  to  perform  any  of  the  things 
which  would  be  required  of  a  lessee,  held  void 
for  lack  of  mutuality. 

2.  LANDLORD  aso  Tenant  «=»25(1),  74, 118(3) 
— Signature  to  Lease. 

Under  Rev.  St  1909,  |  2781,  a  999-year 
lease,  signed  by  lessor  only,  creates  a  tenancy 
at  will  only,  and  not  an  estate  for  a  term  of 
years  which  can  be  assigned  or  granted  by  the 
lessee. 

8.  Evidence'$=»83(2)— Pbebuxptions— Rioht 
Official  Conduct. 
The  presumption  of  right  official  conduct 
will  not  effect  a  presumption  that  a  leasee  from 
a  municipality,  the  ordinance  of  which  author- 
ized the  city  authorities  to  sign  one  copy  of  a 
lease  and  the  lessee  to  sign  another,  did  in  fact 
execute  the  duplicate  contemplated  by  the  or- 
dinance. 

Appeal  from  Circuit  Court;  St  Charles 
County;    Edgar  B.  Woolfolk,  Judga 

Action  by  Harry  N.  Bold  against  Anton  G. 
Gees  and  another.  From  Judgment  for  de- 
fendants, plaintiff  .appeals.  '  Affirmed. 

Theo.  O.  Broere,  of  St  Charles,  and  Mont- 
gomery &  Montgomery,  of  Sedalla,  for  appel- 
lant 

■  M.  F.  Murray,  Carter,  Collins  &  Jones,  and 
Chas.  Edmunds  Kimball,  Jr.,  all  of  St  Louis, 
for  respondents. 

GRAVES,  J.  Action  to  determine  title  and 
partition  certain  real  estate  in  St  Charles 
county,  at  one  time  the  commons  of  the  city 
of  St  Charles,  Mo.  In  the  petition  plaintiff 
alleges  that  he  and  Anton  G.  Gees  owned  in 
equal  parts  a  999-year  lease  on  the  property, 
and  that  defendants  Hagemeier  and  Gees 
claim  Interest  In  such  real  estate  adverse  to 
him. 

The  second  count  is  the  ordinary  one  In 
partition.  The  leasehold  Is  alleged  to  have 
begun  July  1,  1838. 

By  answer  defendant  Gees  avers  that  de- 
fendant Hagemeier  is  his  tenant,  and  has  no 
further  interest  therein;  that  he  is  the  own- 
er in  fee  thereof ;    and  that  there  Is  no  valid 


lease  on  the  premises  commencing  July  1» 
1838. 
The  answer  then  thus  proceeds  for  a  space : 

"And  defendants  state:  That  If  there  ever 
was  a  lease  upon  said  premises,  or  what  pur- 
ported to  be  a  lease  for  999  years,  it  was  a  lease 
purporting  to  have  been  made  by  the  trustees 
of  the  town  of  St  Charles,  county  of  St 
Charles,  state  of  Missouri,  dated  (as  stated  in 
said  petition),  and  that  the  date  and  delivery 
of  such  instruments  was  upon  Sunday,  for 
which  reason  said  instrument  was  voidf  as  a 
lease,  for  999  years ;  and  that  at  the  time,  the 
town  of  St.  Charles  and  its  trustees  did  not  have 
any  authority  from  the  Legislature  of  this  state 
I  to  make  any  lease  whatever.  That  the  only 
|  authority  they  then  had  was  to  sell  the  fee  of 
said  land  and  to  give  the  owner  of  any  lease, 
then  existing,  peremptory  right  and  priority  in 
the  purchase  of  said  real  estate,'  in  fee.  That 
these  defendants  are  informed  and  believe  that 
on  Sunday,  July  1, 1838,  one  Alexander  T.  Doug- 
las, purported  to  be  the  clerk  of  the  trustees 
of  the  village  ht  said  St  Charles  or  clerk  of  the 
town  of  St  Charles,  made  a  certain  writing,  in 
the  nature  of  a  lease,  .to  one  James  Lindsay, 
which  purported  to  be  for  a  term  of  999  years, 
which  paper  was  afterwards,  on  the  25th  day 
of  May,  1853,  improperly  spread  upon  the  rec- 
ords of  said  county,  and  is  a  cloud  for  the  title 
of  the  defendant  Anton  G.  Gees.  That  said 
lease  purports  to  be  of  commons  then  belong-  . 
ing  to  the  inhabitants  of  the  town  of  St 
Charles.  That  at  the  time  of  the  execution  of 
said  lease,  the  Legislature  of  the  state  of  Mis- 
souri had  not  authorised  the  making  of  the 
same.  That  the  title  to  said  commons,  includ- 
ing the  premises  described  in  the  petition,  was 
originally  derived  from  the  king  of  Spain ; 
and  the  right  title,  and  interest  (being  title 
in  fee)  was  acquired  by  the  government  of  the 
United  States.  That  the  equitable  title  to  such 
real  estate  was  conveyed  from  the  government 
of  the  United  States,  subject  to  the  private 
grants  made  by  the  said  king  which  overlapped 
said  territory,  to  the  inhabitants  of  said  town 
of  St  Charles,  by  an  act  of  Congress  approved 
June  13,  A.  D.  1812;  and  that  afterwards  the 
legal  title  to  sahl  premises  was  conveyed  to  said 
inhabitants  of  said  St  Charles,  by  an  act  of 
Congress  of  the  United  States  approved  Janu- 
ary 27,  A.  D.  1881,  which  act  of  Congress  pro- 
vided, among  other  things,  that  the  title  should 
so  vest,  to  be  sold  or  disposed  of,  or  regulated, 
in  such  manner  as  might  be  directed  by  the  Leg- 
islature of  the  state  of  Missouri.  That  pur- 
suant to  said  acts  of  Congress,  the  Legislature 
of  this  state  did  not  provide  for  the  leasing  of 
said  property,  but  did  provide  for  the  sale  of 
said  property,  by  an  act  of  the  Legislature  of 
this  state  approved  December  28,  A.  D.  1832, 
and  by  subsequent  acts.  That  in  and  by  said1 
act  of  the  Legislature  it  was  provided  that: 

"  'Section  1.  The  trustees  of  the  town  of  St 
Charles  be,  and  they  are  hereby  authorised,  to 
sell  in  fee  simple  forever,  all,  or  any  part,  of 
the  town  lots,  ont  lots,  commonfield  lots,  or 
.commons,  belonging  to  said  town.  l%e  said 
trustees  shall,  by  ordinance,  fix  upon  such  time, 
place,  terms  and  manner  of  sale,  as  they  shall 
consider  most  advantageous  to  the  town. 

"  *Sec.  2.  The  said  board  of  trustees  be,  and 
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they  are  hereby  authorised,  to  execute  deed  in 
fee  simple,  to  any  person  who  may  have  leased 
any  part  of  the  town  lots,  oat  lots,  common- 
field  lots  or  commons  for  the  part  by  him  leas- 
ed; providing  the  person  holding  such  lease 
shall  first  pay  the  amount  at  which  his  part  of 
the  land  is  estimated  in  his  said  lease  and  sur- 
render the  lease  to  the  corporation  of  said 
town. 

"  'Sec.  3.  The  said  board  of  trustees,  when- 
ever they  sell,  or  convey  any  part  of  said  lots 
or  commons,  shall  execute  to  the  purchaser  a 
deed,  with  special  warranty  against  the  claims 
of  the  said  town,  and  all  persons  claiming  un- 
der it;  which  deed  shall  run  in  the  name  of 
"He  inhabitants  of  the  town  of  St  ChaMes" 
shall  be  signed  and  acknowledged  by  the  presi- 
dent of  the  board  of  trustees  of  said  town,  and 
shall  be  effectual  to  convey  to  the  purchaser,  all 
legal  and  equitable  claim  which  accrued  to  the 
inhabitants  of  said  town,  by  grant  from  the 
Spanish  government,  or  the  several  acts  of  Con- 
gress, confirming  title  to  said  lands.'       - 

"That  the  plaintiff  is  neither  the  purchaser, 
the  creditor,  nor  an  heir,  capable  of  inheriting 
any  interest  in  said  lease  or  leasehold  estate ; 
and  that  the  right  under  which  he  asserts  his 
claim  to  an  half  interest  in  said  leasehold  is  dark 
in  his  petition,  so  dark  that  these  defendants  are 
unable  to  ascertain  from  the  petition  in  what 
manner  or  from  whom  he  claims  to  derive  ti- 
tle. That  said  petition,  does  not  in  any  df  the 
counts  thereof,  or  in  all  of  the  counts  thereof, 
taken  as  a  whole,  state  facts  constituting'  a 
cause  of  action  in  favor  of  the  plaintiff." 

Then  follows  a  plea  of  the  several*  statutes 
of  limitations.  It  is  then  further  averred 
that  the  alleged  and  purported  lease  was  sur- 
rendered by  the  then  claimants  thereof  to 
the  city  of  St  Charles  on  Hay  6, 1871,  since 
which  time  there  has  never  been  even  a  pur- 
ported lease.  That  Nathaniel  Reld  and  Isa- 
bella Reid  (who  were  the  claimants  of  said 
lease  and  who  surrendered  it)  purchased  the 
property  from  the  city  of  St  Charles  as  they 
had  the  right  to  do;  that  they  borrowed 
$6,000  on  the  property ;  that  their  mortgage 
or  deed  of  trust  was  foreclosed,  and  at  the 
sale  John  H.  Rankin  bought  the  lands ;  that 
by  ejectment  suit  Rankin  recovered  the  pos- 
session of  the  land ;  and  that  this  defendant 
Anton  Gees,  by  mesne  conveyances,  acquired 
the  Rankin  title.  The  answer  then  further 
proceeds: 

'"l"hat  no  right  title,  or  interest  remained  in 
said  Nathaniel  Reid  or  Isabella  Reid,  in  and  to 
any  part  of  the  real  estate,  described  in  the 
petition,  at  any  time  after  the  recovery  from 
them  in  said  action  of  ejectment  That  no 
heir  of  either  of  them  has,  or  can  claim,  any 
interest  in  or  to  said  real  estate,  or  said  lease- 
hold; and  that  the  plaintiff  has  no  inheritable 
blood,  from  either  said  Nathaniel  Reid  or  Isa- 
bella Reid,  or  James  Lindsay,  Sr.  That  said 
James  Lindsay,  Sr.,  by  an  instrument  dated 
the  5th  day  of  April,  A.  D.  1843,  conveyed  said 
real  estate  (that  is  to  say,  his  leasehold  in- 
terest and  said  lease),  one-half  to  Nathaniel 
Reid  and  one-half  to  Isabella  Reid;  and  after- 
wards, it  being  supposed  that  there  was  a  defect 
In  tile  conveyance  to  said  Isabella  Reid,  said 


James  Iindsay,  on  the  2d  day  of  February, 
A.  D.  1849,  executed  his  further  deed,  by  which 
he  granted  one-half  interest  m  said  lease  to 
said  Isabella  Reid,  the  language  of  the  grant 
being:  'I  have  this  day,  granted,  bargained  and 
sold,  and  by  these  presents  do  bargain,  grant 
and  sell,  unto  her,  the  said  Isabella  Raid,  and 
to  her  heirs  and  assigns  forever,  the  one  un- 
divided half  part  of  the  following  lots  or  par- 
cels of  ground  situated  in  St  Charles  county, 
state  aforesaid,  on  the  commons  attached  to 
and  belonging  to  the  town  of  St  Charles,  in 
said  county,  being  the  same  land  leased  to  me  ■ 
by  the  board  of  trustees  of  said  town  of  St 
Charles,  by  lease  dated  the  1st  day  of  July, 
A.  D.  1838,  for  the  term  of  999  years,  from  and 
after  that  date,  and  designated,  on  th*  plat  .of 
Evans  survey  of  block  No.  4  of  said  commons, 
as  lots  1,  2,  3,  9,  and  10'  (the  boundary  being 
here  omitted  for  the  sake  of  brevity}.  That  at 
the  time  of  making  of  said  deeds,  the  said  Isa- 
bella Reid  was  still  living  and  so  continued  to 
live  until  the  24th  day  of  April,  A.  E>.  1914; 
and  that  at  the  time  said  undivided  half  inter- 
est in  said  leasehold  was  so  vested  in  the  said 
Isabella  Raid,  'this  plaintiff  had  no  existence 
whatever;  and  that  she,  the  said  Isabella  Reid, 
had  no  heirs  whatever;  and  the  said  James 
Lindsay,  Sr.,  was  also  living,  though  he  died 
many,  years  ago.  That  at  the  time  he  made 
these  grants,  he  had  no  heirs,  for  the  reason 
that  he  was  living;  and  that,  by  virtue  of  said  - 
conveyance,  said  Nathaniel  Reid  and  Isabella 
Reld,  each,  became  the  absolute  owner  of  an 
undivided  half  of  said  lease 'and  leasehold  in- 
terest which  interest  was  attached  to  the  re- 
version held  and. owned  by  the  said  city  of  St 
Charles;  and  afterwards,  when  said  city  of 
St  Charles  conveyed  its  reversionary  interests 
to  said  Nathaniel  Reid  and  Isabella  Reid,  as 
stated  aforesaid,  said  lease  became,  and  was, 
as  a  matter  of  law,  absorbed  in  the  higher  and 
larger  estates,  and  the  lease  thereby  ceased  to 
exist;  and  they  held  said  real  estate,  in  fee, 
stripped  of  said  lease,  by  reason  of  the  prem- 
ises. And,  having  fully  answered,  defendants' 
pray  they  may  be  discharged."  ■' 

The  reply  was  a  general  denial.  No  ques- 
tion was  raised  as  to  the  numerous  defenses 
contained  in  the  single  count  of  the  answer, 
which  answer  is  extremely  verbose,  and  cov- 
ers both  counts  of  the  petition. 

Finding  and  judgment  for  the  defendant 
and  the  plaintiff  has  appealed. 

I.  I  think  this  case  can  be  determined  upon, 
one  or  two  questions  which  go  to  the  vitals  of 
the  case.  Plaintiff  claims  a  half  interest  in 
an  alleged  999-year  lease  averred  to  have 
been  made  between  the  town  authorities  with 
one  James  Lindsay.  He  claims  as  a  belated 
adopted  son  of  Isabella  (Lindsay)  Reld,  who 
was  the  daughter  of  James  Lindsay.  Wt 
say  "belated  adopted  son"  because  he  was  not 
adopted  until  he  had  reached  the  age  of  45 
years,  and  the  adopting  parent  had  reached 
the  age  of  about  70  years.  The  husband,  Mr. 
Reld,. was  dead,  and  the  wife,  Isabella  Reid 
(at  an  advanced  age),  did  the  adopting.  Nor 
was  this  long  before  the  Institution  of  the 
present  suit  But  for  the  views  which  we 
have,  a  discussion. of  this  adoption,  or  other 
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adoptions  hinted  at  In  the  briefs,  would  be 
aside  the  question. 

The  alleged  990-year  lease  under  which  the 
plaintiff  claims  Is  as  follows: 

"This  indenture,  made  and  concluded  this  1st 
day  of  July,  1888,  between  Ludwig  H.  Powell 
(and  others),  trustees  of  the  town  of  St.  Charles, 
and  their  successors  in  office,  of  the  first  part, 
and  James  Lindsay,  Sr.,  of  the  second  part, 
witnesseth: 

"The  parties  of  the  first  part,  for  and  in 
consideration. of  the  sum  of  $6.58%,  having  by 
the  said  party  of  the  second  part  before  the 
sealing  and  delivery  of  these  presents  been  paid 
into  the  treasury  of  the  corporation  of  the  town 
of  St.  Charles,  receipt  of  which  is  hereby  ac- 
knowledged, have  granted,  bargained,  leased  and 
to  farm  let,  and  "by  these  presents  do  grant,  bar- 
gain, lease  and  to  farm  let  unto  James  Lindsay, 
Sr.,  his  heirs  and  assigns,  five  certain  lots  (then 
follows  a  description  of  the  lots)  for  the  term 
of  999  years  and  then  to  be  renewed  upon  pay- 
ment of  half  of  the  aforesaid  amount,  which 
said  sum  of  $6.68%  said  James  Lindsay,  Sr., 
or  his  assigns  shall  continue  paying  therefor 
during  the  continuance  of  this  lease,  etc.,  over 
and  above  all  taxes,  etc. 

"To  have  and  to  hold  said  lot  to  the  only 
proper  use  of  the  said  James  Lindsay,  Sr.,  his 
heirs  and  assigns  for  and  during  the  full  end 
and  term  of  999  years  next  ensuing.  *  •  * 
The  aforesaid  sum  for  which  the  above  lot  is 
leased  is  four  per  cent,  per  annum  upon  the 
estimated  value  of  said  lot  as  fixed  by  the 
board  of  trustees. 

"In  witness  whereof,  by  order  of  the  board 
of  trustees,  the  clerk  has  hereunto  signed  his 
name  and  affixed  the  seal  of  the  aforesaid  cor- 
poration. Alex  T.  Douglas,  Clerk.'* 

[1, 2]  It  should  be  noted  that  there  is  not 
a  word  in  this  paper  purporting  to  come  from 
Lindsay,  the  grantee  therein.  He  does  not 
sign  it  There  is  no  agreement  upon  his  part 
to  assume  the  payment  of  the  rent  charge 
therein  named.  In  fact,  there  Is,  not  only  an 
absence  of  his  signature,  but  an  absence  of 
any  words  In  the  lease  which  would  make  an 
obligation  on  his  part  to  do  and  perform  any 
of  the  things  which  would  be  required  of  a 
lessee.  The  very  language  lacks  in  mutuality 
of  obligations.  It  indicates  the  payment  of 
one  year's  rental,  and  further  indicates  that 
farm  lands  were  under  consideration.  There 
is,  however,  a  total  absence  of  a  promise  by 
Lindsay  to  do  more  toward  the  payment  of 
rent  In  other  words,  there  is  an  utter  ab- 
sence of  mutuality  In  this  purported  lease. 
But  beyond  this  we  had  a  statute  in  Missouri 
at  that  time  which  covered  the  situation.  It 
is  now  section  2781,  Rev.  St  1909,  and  reads : 

"AH  leases,  estates,  interests  of  freehold  or 
term  of  years,  or  any  uncertain  interest  of,  in, 
to  or  out  of  any  messuages,  lands,  tenements 
or  hereditaments,  made  or  created  by  livery  and 
seizin  only,  or  by  parol,  and  not  put  in  writing 
and  signed  by  tile  parties  so  making  or  creating 
the  same,  or  their  agents  lawfully  authorised 
by  writing,  shall  have  the  force  and  effect  of 
leases  or  estates  at  will  only,  and  shall  not  ei- 


ther in  law  or  equity,  be  deemed  or  taken  to 
have  any  other  or  greater  force." 

Under  this  statute  cases  of  different  kinds 
have  been  before  the  courts  of  this  state.  la 
some  cases  we  have  an  Instrument  signed  by 
the  proposed  lessor  and  not  by  the  lessee  (as 
here),  and  is  others  we  have  an  instrument 
signed  by  the  lessee  and  not  by  the  lessor.  In 
both  classes  the  courts  hold  that  there  has 
not  been  a  compliance  with  the  statute,  and 
as  a  consequence  no  creation  of  an  estate  for 
a  fixed  term  longer  than  a  year.  Clemens  v. 
Broomfield,  19  Mo.  118;  Combs  ▼.  Midland 
Transfer  Co.,  68  Ma  App.  112;  Versteeg  ▼. 
Longo  Fruit  Co.,  168  Mb.  App.  loc.  cit  131, 
188  S.  W.  901;  Welsh  v.  Fred  Helm  Brewing 
Co,  47  Mo.  App.  608;  Valle  v.  Kramer,  4 
Mo.  App.  670. 

So  that  we  conclude  that  the  alleged  lease 
is  not  only  void  for  want  of  mutuality,,  ap- 
parent upon  the  face,  but  void  under  the  stat- 
ute supra,  which  requires  the  signature  of 
the  lessee.  When  we  say  "void,"  we  mean 
ineffective  In  the  creation  of  a  right  to  hold 
the  premises  for  the  long  fixed  period  of  999 
years.  If  Lindsay,  the  original  alleged  lessee, 
did  not  acquire  an  estate  for  a  term  of  years, 
his  grantee  (which  Includes  the  party  through 
whom  the  plaintiff  claim*)  could  not  acquire 
one  by  any  conveyance  from  Lindsay.  This 
is  elemental.  The  alleged  title  of  plaintiff  Is 
dependent  upon  this  original  lease.  With  it 
out  of  the  way,  he  has  no  standing.  It  must 
fall  for  the  two  reasons  assigned,  supra,  un- 
less saved  by  another  point  urged,  which 
point  we  take  next 

II.  It  is  urged  that  the  ordinance  of  the 
city  authorized  the  signing  of  such  lease  in 
duplicate  parts.  By  this  we  mean  that  the 
ordinance  authorized  the  city  authorities  to- 
sign  one  copy,  and  the  lessee  tb  sign  another, 
and  that  the  two  should  constitute  the  lease. 
Had  this  been  done,  and  had  the  evidence  in 
this  case  so  shown,  there  would  be  less  ques- 
tion of  a  lease,  so  far  as  the  points  made  in 
paragraph  I  are  concerned.  There  might  re- 
main the  question  of  mutuality  of  promises, 
but  none  as  to  signature  under  the  statute. 

However,  the  trouble  here  is  that  there  is 
no  proof  that  Lindsay  ever  signed  a  dupli- 
cate. So  far  as  the  record  shows,  he  might 
have  been  content  with  possession  and  a  ten- 
ancy at  will,  or  from  year  to  year.  It  devolv- 
ed upon  plaintiff  to  show  a  lease  for  a  term. 
He  plants  himself  upon  this  in  his  petition, 
but  fails  to  show  that  Lindsay  ever  executed; 
and  delivered  his  copy  of  the  contract 

[I]  For  this  gap  in  the  evidence  we  are  ask- 
ed to  presume  that  Lindsay  did  execute  the 
duplicate  contemplated  by  the  ordinance. 
This  we  cannot  do.  It  goes  to  the  very  vitals 
of  plaintiff's  case.  We  may  presume  that  the 
officers  of  the  city  complied  with  the  law,  but 
that  does  not  reach  it  The  signing  of  the 
lease  was  for  the  independent  action  of  Lind- 
say.   We  might  presume  that  the  clerk  pre-- 
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pared  two  copies,  of  the  lease  (one  to  be  signed 
by  him  as  the.  city  authority,  and  one  to  be 
signed  by  Lindsay),  but  thta  Is  as  far  as  the 
presumption  of  doty  well  performed  upon  the 
part  of  the  city  official  wlH  go.  The.  act  of 
signing  the  copy  by  Lindsay  was  a  matter 
for  Lindsay  to  determine-  It  was  he  who 
would  complete  the  contract  by  his  signature. 
No  presumption  as  to  rightful  official  conduct 
will  show  that  he  obligated  himself  under 
this  contract.  We  cannot  show  that  Individ- 
uals have  signed  given  contracts  by  a  pre- 
sumption of  right  action.  This,  because  it  Is 
up  to  Individual  determination  whether  or 
not  they  want  to  be  bound  by  such  contract 

It  Is  up  to  plaintiff  In  this  case  to  show  a 
valid  999-year  lease.  This  was  not  shown  by 
the  document  he  Introduced.  He  bad  to  go 
farther  and  show  that  Lindsay  executed'  It, 
and  that  there  was  mutuality  in  the  contract 
There  Is  no  legal  presumption  that  Lindsay 
executed  the  contract  of  lease,  by  sighing  a 
duplicate  copy  thereof,  even  If  we  could  hold 
that  there  would  be  mutuality  In  the  agree- 
ment when  so  signed.  This  absence  of  proof 
Is  fatal  to  the  alleged  lease. 

Other  Interesting  questions  discussed  In 
the  briefs  become  Immaterial. 

The  Judgment  nisi  Is  for  the  right  parties, 
and  should  be,  and  is,  affirmed. 

All  concur;    BOND,  J.,  In  result 


<27>  Mo.  a) 

STATE  ex  reL  McNULTY  v.  ELLISON  et  at 
(No.  20687.) 

(Supreme  Court  of  Missouri,  in  Banc    March 

IB,   1919.     Rehearing  Denied 

April  7,  1919.) 

1.  Cebctokabi  <S=»64(1)— Coott  or  Appeals— 
Cortuot  or  Decision. 

On  certiorari  to  review  decision  of  Court  of 
Appeals  on  ground  that  it  conflicts  with  deci- 
sions of  the  Supreme  Court  the  Supreme  Court 
will  not  go  beyond  the  opinion  to  ascertain  the 
facts. 

2.  Cebtiobabi  <8=»64(1)— Coubt  or  Appeals— 
Goirauox  or  Deoisioh. 

Oa  certiorari  to  review  the  opinion  of  the 
Court  of  Appeals  oa  ground  that  it  conflicts 
with  previous  decisions  of  the  Supreme  Court, 
the  Supreme  Court  will  not  accept  the  facts 
stated  in  motion  for  rehearing '  as  true,  inas- 
much as  the  troth  of  such  facts  can  only  be 
proven  by  the  Teoord,  which  the  court  will  not 
examine.  ■ 

8. '  Counts  <8=»92— Opinions— Obiter  Piotum. 
Court's  holding  in  distinguishing  a  case  on 
the  authority  of  which  one  of  the  parties- was 
insisting  upon  a  result  different  from  that  reach- 
ed in  the  opinion.  U  a  part  of  the  actual  decision, 
and  not  merely  obiter  dictum. 

Woodson,  J.,  dissents. 


Certiorari  by  the  State,  on  relation  of 
Owen  H.  McNulty,  against  James  Ellison  and 
others,  Judges  of  the  Kansas  City  Court  of 
Appeals,  and  the  City  of  Kansas  City.  Writ 
quashed. 

Numa  F.  Heltman,  of  Kansas  City,  for 
relator. 

E.  M.  Harber,  A  F.  Smith,  and  Benjamin 
M.  Powers,  all  of  Kansas  City,  for  respond- 
ent Kansas  City. 

BLAIR,  J.  Certiorari.  The  writ  brings 
before  us  the  record  in  McNulty  v.  Kansas 
City,  decided  by  the  Kansas  City  Court  of 
Appeals,  198  S.  W.  185. 

[1]  I.  (a)  Counsel  contends  that  the  state- 
ment of  facts  In  the  opinion  of  the  Court 
of  Appeals  is  out  of  accord  with  the  record 
in  that  case,  and  urges  that  an  examination 
of  that  record  'will  establish  this:  In  State 
ex  rel.  v.  Ellison,  27S  Mo,  218,  200  S.  W. 
1042,  this  court  adopted  the  doctrine  that  it 
would  "not  go  beyond  the  opinion  to  ascer- 
tain the  facts."  It  thus  appears  that  har- 
mony of  written  opinions,  not  harmony  of 
decisions,  la  the  thing  which  this  court  holds 
was  intended  by  the  framers  of  the  Consti- 
tution. As  the  writer  of  this  has  done,  so 
must  counsel.  In  this  case  do — submit  to  the 
application  of  this  rule  as  announced  in  the 
case  cited. 

[J]  (b)  It  'is  urged  that  we  must  accept 
the  facts  stated  In  the  motion  for  rehearing 
as  true,  else  there  Is  no  use  for  our  requir- 
ing such  motion  to  be  filed  before  our  writ 
will  issue.  Such  a  motion  does  not  prove 
itself,  and  can  be  proved  only  by  the  record. 
The  record  we  do  not  examine,  as  pointed 
out  supra.  The  point  most  be  ruled  against 
relator. 

II.  Secondly,  counsel  contends  the  facts 
stated  in  the  opinion  of  the  Court  of  Ap- 
peals do  not  Justify  the  conclusion  reached, 
and  that  the  decision  conflicts  with  deci- 
sions of  this  court.  This  question  requires 
that  we  set  out  the  facts  as  stated  by  the 
Court  of  Appeals.    They  are  as  follows: 

"When  city  taxes  on  real  estate  in  Kansas 
City  become  delinquent,  payment  thereof  is  en- 
forced by  a  sale  of  each  delinquent  tract  to  a 
purchaser  who  pays  to  the  city  the  unpaid  tax, 
with  interest  penalties,  and  costs,  and  receives 
from  the  city  treasurer  a  certificate  of  purchase 
acknowledged  by  him  before  one  of  the  clerks 
in  his  office  who  holds  a  notary  public's  commis- 
sion for  this  purpose.  For  this  acknowledgment 
the  sum  of  60  cents  is  included  in  the  amount 
paid  to  the  city  by  the  purchaser,  that  being  the 
fee  allowed  by  statute  to  a  notary  for  taking  and 
certifying  to  an  acknowledgment.  These  delin- 
quent sales,  and  the  consequent  execution  of 
die  certificate*  of  purchase,  cover  a  period  of 
about  two  weeks  in  November  or  December  of 
each  year;  and  at  the  close  of  said  sales  many 
certificates  are  acknowledged.  ■ 

"Plaintiff  was  a  clerk  in  the  treaaunr'a  offico 
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from  and  including  the  year  1904  down  to  June, 
1910,  and  whs  the  notary  before  whom  the  treas- 
urer acknowledged  the  certificates  of  purchase 
at  the  end  of  the  two  weeks  of  delinquent  sales 
in  each  year,  and  also  the  tax  deeds  to  such 
tracts  as  were  never  redeemed.  On  August  12, 
1912,  he  brought  this  suit  to  recover  from  the 
city  the  sum  of  $2,850.50  as  due  him  for  ac- 
knowledgments taken,  as  above  indicated,  during 
the  years  1908  and  1909.  He  recovered  judg- 
ment in  the  trial  court  for  the  full  amount  sued 
for,  and  the  city  has  appealed. 

'it  is  admitted  that  the  above  sum  represents 
the  total  amount  of  notary  fees  for  such  ac- 
knowledgments taken  by  plaintiff  while  in  the 
treasurer's  office  during  those  two  years,  and 
that  the  same  were  collected  by  the  treasurer 
and  paid  into  the  general  fund  of  the  city  treas- 
urer. It  is  the  contention  of  the  city  that  plain- 
tiff waived  the  right  to  receive  payment  of  these 
fees,  and  that  he  is  now  estopped  from  claiming 
them. 

"In  1885  the  Supreme  Court  of  this  state 
held,  in  Leach  ▼.  Hannibal  &  St  Joseph  R.  Co., 
86  Mo.  27,  66  Am.  Rep.  408,  that  a  notary  pub- 
lic in  the  service  of  a  railway  company  could 
waive  his  right  to  compensation  for  notarial 
services;  that,  having  entered  into  a  contract 
of  service  to  the  railway  company  for  a  fixed 
salary,  be  prima  facie  agreed  to  give  the  latter 
his  entire  time,  and  the  notarial  work  having 
been  done  in  that  time,  then,  in  the  absence  of 
any  'agreement,  or  understanding,  or  line  of 
conduct  between  the  parties'  showing  that  such 
employe  was  to  receive  the  statutory  fees  for 
,  the  notarial  service  rendered  his  employer  in 
addition  to  his  stipulated  salary,  he  could  not  re- 
cover of  his  employer  for  such  notarial  service, 
and  in  the  absence  of  any  such  showing  he 
would  be  deemed  to  have  waived  the  right  to 
claim  such  fees. 

"Following  this  rule  thus  laid  down,  the  city, 
in  February,  1892,  passed  an  ordinance  known 
ns  Ordinance  No.  3910,  which  provided  that  one 
of  the  clerks  in  the  treasurer's  office  should  be 
a  notary  public;  that  the  salary  paid  by  the 
city  to  him  as  a  clerk  should  be  payment  in  full 
for  all  services  rendered  by  him,  including  those 
of  a  notarial  character,  and  that  all  fees  paid  for 
such  notarial  work  should  be  turned  into  the 
city  treasury. 

"Under  this  ordinance,  in  April,  1892,  one 
Wood  became  a  clerk  in  the  treasurer's. office, 
and  was  the  notary  who  took  the  acknowledg- 
•ments  during  his  stay  therein,  which  was  until 
February,  1893.  He  sued  for  bis  fees,  and  in 
Wood  v.  Kansas  City,  162  Mo.  303,  62  S.  W. 
433,  the  Supreme  Court  held  the  above-men- 
tioned ordinance  void,  and  that  since  it  was 
void  it  was  the  same  as  if  it  had  never  exist- 
ed, and  Wood  was  not  estopped  from  recovering 
his  fees  by  reason  of  having  accepted  his  salary 
for  his  services  as  clerk,  for  the  reason  that  the 
ordinance  was  nothing,  and  he  had  done  nothing 
to  waive  his  fees  or  to  create  an  estoppel.  On 
page  310  of  162  Mo.,  on  page  434  of  62  S.  W., 
of  the  Wood  Case,  the  court  say:  'It  is  not 
claimed  that  he  entered  into  any  express  con- 
tract, aside  from  the  ordinance,  by  which  his 
Zees  as  notary  were  to  be  received  and  retained 
by  defendant,  and,  the  ordinance  being  void, 
there  was  no  express  contract  at  all  with  re- 
spect thereto;  hence  nothing  to  estop  plaintiff 
from  claiming  them  by  reason  of  said  ordinance.' 


"And  on  page  311  of  162  Mo.,  on  page  435 
of  62  S.  W.,  in  said  Wood  Case,  the  court,  in 
distinguishing  it  from  the  Leach  Case,  say  that 
Leach  may  have  'entered  into  a  contract,  ex- 
press or  implied,  by  which  in  consideration  of 
his  employment  at  a  fixed  salary  he  was  to 
have  no  fee  for  such  services.  And  after  hav- 
ing thus  rendered  the  services  he  could  not,  of 
course,  recover  the  fees  allowed  him  by  law 
therefor.  In  the  case  at  bar  (the  Wood  Case) 
there  was  no  such  contract.'    (Italics  ours.) 

"In .  other  words,  the  Supreme  Court  held 
that  in  the  Wood  Case  there  was  no  agreement 
or  line  of  conduct  on  Wood's  part  by  which  he 
consented  that  be  would  allow  the  city  to  have 
the  notary  fees  and  accept  in  full  of  his  serv- 
ices the  fixed  salary  paid  him,  and  hence  he 
could  not  be  denied  his  fees,  but  was  entitled 
to  them  in  addition  to  his  salary. 

"(1)  We  are  of  the  opinion  that  the  case  we 
are  now  called  upon  to  decide  differs  in  this 
respect  from  the  Wood  Case.  In  the  case  at 
bar,  not  only  did  plaintiff  make  an  express 
agreement  to  waive  his  notary  fees  and  accept 
a  stipulated  salary  in  full  for  all  his  services, 
including  those  of  a  notarial  character,  but  he 
thereafter  continued  on  in  the  service  of  the 
city  without  change  of  terms,  and  under  circum- 
stances that  necessarily  imply  that  he  waived 
the  right  to  the  notarial  fees  and  accepted  in 
lieu  thereof  a  certain  fixed  monthly  sum  paid  to 
him  as  salary  in  full  of  all  his  services,  including 
those  of  a  notarial  character.  If  he  did  this,  he 
is  not  entitled  to  now  turn  around,  after  his  re- 
lations with  the  city  have  terminated,  and,  near- 
ly three  years  after  the  notarial  services  were 
performed,  demand  the  fees  therefor  in  addi- 
tion to  the  money  he  received  from  the  city,  with 
the  manifest  intention  on  his  part,  and  the  un- 
derstanding implied  from  the  circumstances, 
that  he  was  not  charging  for  his  notarial  serv- 
ices, but  was  accepting  his  monthly  stipend  in 
full  of  all  services.  The  facts  which  we  think 
manifest  that  agreement,  intention,  and  course 
of  conduct  on  his  part  are  as  follows:  It  is  con- 
ceded that  the  certificates  of  purchase  for  each 
year  were  executed  and  acknowledged  by  the 
treasurer  at  one  time,  and  the  work  of  the  notary 
in  filling  out  and  attesting  the  certificates  of 
acknowledgments  was  done  during  his  office 
hours  as  clerk  in  the  treasurer's  office.  If  in  do- 
ing this  at  any  time  he  had  to  work  overtime, 
he  was  paid  for  such  overtime  in  accordance 
with  the  regular  rates  prescribed  for  overtime 
work  as  a  clerk. 

"After  the  decision  in  the  Wood  Case  the 
city,  in  1901,  repealed  Ordinance  No.  3910, 
hereinabove  mentioned,  which  required  the  no- 
tary clerk  to  accept  only  his  salary  as  clerk,  and 
directed  the  turning  of  the  notary  fees  into  the 
city  treasury,  and  enacted  an  ordinance,  No. 
18581,  which  provided  that  the  notary  clerk  in 
the  treasurer's  office  should  enter  into  a  con- 
tract, agreeing  to  accept  as  compensation  for 
his  services  as  clerk  the  sum  of  $5  per  month, 
and  that  he  should  receive,  in  addition  thereto, 
the  notarial  fees  accruing  in  said  office.  Under 
this  ordinance  the  notary  clerk  in  the  treasur- 
er's office  got  $5  per  month  and  the  notary  fees. 
In  this  way  such  clerk's  compensation,  instead 
of  running  from  $75  to  $90  per  month,  as  the 
other  clerks  in  the  office,  ran  up  to  a  very  large 
sum  depending  upon  the  number  of  tracts  sold 
for  delinquent  taxes. 
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la  10M  a  certain  dtT  treasurer  selected  the 
plaintiff  aa  'a  young  turn  that  he  could  trnaf 
and  -who  would  'keep  his. word  with  him'  and 
Mo  the  square  thing  by  him,'  and  made  «  private 
agreement  with  plaintiff  to  appoint  and  make 
him  the  notary  clerk  if  he  (plaintiff)  would  agree 
to  accept  the  $5  per  month  paid  by  the  city, 
and  $60  per  month  paid  by  the  treasurer  out  of 
his  own  pocket,  and  allow  the  notary  fees  to 
be  kept  by  the  treasurer.  This  'gentleman's 
agreement'  continued  through  1904  and  1905, 
the  plaintiff  getting  $5  per  month  from  the  city 
and  |60  per  month  from  the  treasurer  individ- 
ually, and  the  treasurer  getting  the  fund  aris- 
ing from  the  notary  fees. 

"In  1906,  owing  to  some  public  complaint  or 
discussion  about  advertising  the  delinquent  lists 
in  a  paper  of  very  limited  circulation/the  treas- 
urer advertised  said  list  in  one  of  the  great 
dailies  of  the  city,  where  every  property  owner 
had  an  opportunity  to  see  their  property  was 
being  advertised  for  taxes.  The  result  was  that 
a  great  rush  was  made  by  many  to  pay  their  de- 
linquent taxes  before  their  property  was  sold, 
and  consequently  there  were  few  certificates  of 
purchase  to  be  acknowledged.  The  treasurer, 
in  paying  $60  per  month  to  the  plaintiff  and 
keeping  the  notary  fees,  was  losing  money  on 
his  'gentleman's  agreement.'  Hence  he  propos- 
ed to  the  plaintiff  that  thereafter  he  would  pay 
the  plaintiff  $75  per  month  out  of  the  city's 
funds  and  let  the  city  keep  the  notary  fees,  and 
to  this  the  plaintiff  agreed.  No  ordinance  was 
passed  authorizing  him  to  be  paid  more  than  $5 
.  per  month.  So  that  during  1906  plaintiff  receiv- 
ed $75  per  month  from  the  city,  $70  of  which 
was  wholly  without  authority  or  justification, 
except  upon  the  theory  that  the  plaintiff  was 
allowing  the  city  to  keep  the  notary  fees  in 
return  for  which  he  was  receiving  the  said 
monthly  stipend  regularly  out  of  the  funds  of 
the  city.  No  new  terms  or  agreement  were  en- 
tered into  by  plaintiff.  He  continued  on  in  the 
treasurer's  office  the  same  as  from  the  first,  the 
only  difference  being  that,  whereas  he  first  got 
$5  from  the  city  and  $60  from  the  treasurer  and 
allowed  the  treasurer  to  keep  the  fees,  now  he 
got  $75  from  the  city  and  allowed  the  city  to 
keep  the  fees.  Thus  there  was  a  voluntary 
agreement  on  the  part  of  plaintiff  to  waive  his 
fees  and  take  in  lieu  thereof  the  money  paid 
him  by  the  treasurer,  and  this  agreement  was 
carried  on  into  effect  between  plaintiff  and  the 
city,  whereby  it  took  the  place  of  the  treasurer 
in  paying  plaintiff's  monthly  salary  and  in  re- 
taining the  fees  for  the  notary  work.  So  that, 
thus  far,  plaintiff  is  in  a  vastly  different  situa- 
tion from  that  of  Wood  in  his  case.  He  is  in  the 
postion  of  having  voluntarily  agreed  to  waive 
his  notary  fees  and  to  accept  in  lieu  thereof 
money  for  which  he  gave  no  equivalent  what- 
ever except  the  fees  be  waived.  This  waiver 
was  first  to  the  treasurer  and  afterwards  to  the 
city,  and  during  1906  he  got  from  the  city  $70 
per  month  to  which  he  was  in  no  way  entitled, 
and  for  which  Ae  gave  no  equivalent  except  the 
fees  he  allowed  the  city  to  take.  And  under  that 
situation  the  city  was  giving  him  a  sure  thing 
as  to  the  $70  and  taking  the  chances  on  receiv- 
ing enough  fees  to  pay  for  or  'reimburse  it  for 
•aid  amounts.  Plaintiff  did  not  ask,  and  has 
not  asked,  any  one  for  those  fees. 

"In  April,  1907,  the  city  passed  a  general 


omnibus  ordinance,  fixing  the  compensation  of 
all  officers  and  employes  in  the  city  service. 
This  ordinance  said  nothing  about  a  notary 
clerk  in  said  treasurer's  office,  but  did  provide 
that  five  clerks  therein  should  each  receive  $900 
per  year,  and  repealed  all  ordinances  in  con- 
flict therewith.  The  effect  of  this  ordinance- 
was  merely  to  authorize  and  validate  the  hither- 
to unauthorized  payment  of  $70  each  month  to 
the  plaintiff;  and,  while  it  does  not  say  it  is 
pursuant  to  and  in  accordance  with  the  arrange- 
ment theretofore  existing  between  plaintiff  and 
the  city,  yet  there  can  be  no  question  but  that 
such  was  the  case:  Nothing  was  said  by  plain- 
tiff to  indicate  that  any  other  or  different  terms 
were  required  or  expected.  The  plaintiff  kept  on 
in  his' clerkship  as  before,  drawing  bis  $75  per 
month,  and  the  city  retained  the  notary  fees, 
and  no  claim  was  made  for  them,  nor  any  inti- 
mation that  the  old  arrangement  was  not  con- 
tinuing the  same  as  it  had  been. 

"In  1906  a  new  treasurer  went  into  office,  but 
the  plaintiff  continued  on  in  his  clerkship,  and 
the  record  discloses  no  change  in  the  arrange- 
ment, nor  any  intimation  that  there  would  be 
any  change  whereby  plaintiff  would  claim  the 
fees.  At  the  beginning  of  1909  the  city  passed 
an  ordinance  the  effect  of  which  was  to  raise  the 
salary  of  14  clerks  in  the  treasurer's  office  to 
$90  a  month  each.  Nothing  was  said  therein 
about  a  notary  in  the  office,  nor  as  to  what 
should  be  done  about  the  fees,  but  under  it 
plaintiff's  salary  was  raised  to  $90  per  month, 
and  he  continued  to  receive  it  from  then  until 
in  June,  1910,  when  he  resigned.  Still  no 
change  had  been  mentioned  or  intimated  as  to 
the  fees,  and  it  is  manifest  no  change  was 
thought  of  or  contemplated,  and  it  is  also  mani- 
fest that  the  city  would  not  have  paid  the  $70 
per  month,  nor  added  an  increase  to  that  sum, 
had  there  been  a  suggestion  that  plaintiff  would 
afterwards  demand,  in  addition  to  the  salary  of 
the  clerkship,  a  sum  which  at  the  minimum  was 
more  than  the  amount  he  was  getting.  He  con- 
tinued as  before  to  draw  his  salary  and  al- 
low the  fees  to  be  retained  by  the  city,  in  the 
same  manner  and  under  the  same  arrange- 
ment as  had  theretofore  existed.  His  con- 
duct throughout  indicated  that  he  had  no  in- 
tention of  charging  for  the  fees;  the  city  had 
every  right  to  believe  that  the  old  arrangement 
existed,  and,  if  plaintiff  had  any  intention  of 
claiming  said  fees,  he  deliberately  concealed  it, 
and  made  no  move  to  disclose  it  for  more  than 
two  years  after  he  left  the  city's  employ.  It  is 
true  the  fees  were  not  due  the  city  in  the  first 
place,  but  his  notarial  service  was  rendered 
the  city  treasurer;  and,  while  it  was  paid  for 
the  treasurer  by  the  purchasers,  and  said  fees 
originally  were  the  plaintiffs  as  a  perquisite  to 
his  office  of  notary,  yet  he  voluntarily  agreed 
to  allow  them  to  go  first  to  the  treasurer  and 
afterwards  to  the  city  in  return  for  the  fixed  and 
certain  monthly  sums  he  received.  And  by  this 
arrangement,  expressly  entered  into  at  first 
and  later  continued  without  notice  of  any 
change,  he  obtained  money  from  the  city  which 
it  otherwise  would  not  have  paid  him,  and  to 
which  he  had  no  claim  whatever,  except  upon 
the  theory  and  understanding  that  the  fees  for 
the  notarial  service  which  he  rendered  during 
his  time,  which  belonged  to  the  Tdty,  should  go 
to  it.  Under  these  circumstances  we  do  not 
think  plaintiff  is  entitled  to  recover." 
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This  1*  followed  by  8  citation  and  discus- 
sion of  authorities. 

The  decisions  of  this  court'  with  which 
this  part  of  the  decision  are  said,  to  conflict 
are  State  v.  Williamson,  118  Mo.  148,  23  8. 
W.  1054,  21  L.  R  A.  827,  40  Am.  St.  Rep. 
358;  Mullins  v.  Kansas  City,  268  Mo.  444, 
188  S.  W.  193;  Sprague  v.  Rooney,  104  Mo. 
S56,  860,  10  S.  W.  505;  In  re  Lankford's 
Estate,  272  Mo.  1,  197  S.  W.  147 ;  State  ex 
lei.  v.  St.  Louis,  241  Mo.  231,  145  S.  W.  801 ; 
Wood  v.  Kansas  City,  162  Mo.  303,  62  S.  W. 
433;  Parke,  Davis  Co.  v.  Mullett,  245  Mo.  toe. 
cit  175,  149  S.  W.  461,  and  numerous  others 
of  like  character. 

The  opinion  of  the  Court  of  Appeals  shows 
that  the  court  held  as  a  matter  of  law  that 
the  record  in  the  case  before  them  showed 
that  the  notarial  fees  for  which  McNulty 
sued  were  turned  into  the  djty  treasury  un- 
der an  agreement  whereby  McNulty  was  to 
accept  a  fixed  salary  of  $75  to  $80  per  month 
and  turn  In  tine  notarial  fees ;  that  the  sal- 
ary was  paid  to  McNulty,  and  the  notarial 
fees  paid  into  the  city  treasury  in  accord- 
ance with  this  agreement. 

(a)  There  Is  nothing  In  the  facts  stated  in 
the  opinion,  to  Invalidate  this  holding. 
Whether  the  record  supports  It  is  not  a 
question  we  can  examine  in  this  kind  of  a 
proceeding,  as  pointed  out  in  paragraph  I 
hereof.  This  disposes  of  the  contention  that 
the  opinion  conflicts  with  cases  holding  that 
an  appellate  court,  in  an  action  at  law,  is 
not  authorized  to  pass  on  the  weight  of  the 
evidence. 

(b)  In  State  v.  Williamson,  118  Mo.  150, 
23  S.  W.  1055,  21  L.  B.  A.  827,  40  Am.  St 
Rep.  358,  it  was  held  that  a  contract  for  the 
"sale  of  unearned  salary  of  defendant  as  a 
mall  clerk  in  the  United  States  post  office 
at  Kansas  City"  was  "absolutely  null  and 
void,  as  being  against  public  policy."  The 
court  stated  that  the  "reason  of  the  rule  Is 
that  the  public  service  may  not  be  so  good 
and  efficient  when  the  unearned  salary  has 
been  assigned  as  when  it  has  not  been. 
•    *    *» 

[S]  In  Wood  v.  Kansas  City,  162  Mo.  303, 
62  S.  W.  433,  the  opinion  was  written  by  the 
same  Judge  who  wrote  the  opinion  in  State 
v.  Williamson.  In  the  Wood  Case  the  action 
was  brought  to  recover  notarial  fees  aris- 
ing from  the  same  sort  of  notarial  work  as 
those  in  this  case.  Wood  was  a  clerk  In  the 
office  of  the  treasurer  of  Kansas  City.  By 
ordinance  he  was  required  to  turn  the  no- 
tarial fees  into  the  city  treasury  and  accept 
a  fixed  salary.  It  was  held  the  ordinance 
was  void,  and  he  might  recover  the  fees. 
In  that  case  it  was  pointed  out  that  Wood 
had  entered  into  no  contract  whereby  the 
city  was  to  pay  a  fixed  salary  and  take 
whatever  notarial  fees  he  might  earn  In  tak- 
ing   acknowledgments   of    sale   certificates. 


This  was  one  of  the  grounds  upon  which  the 
court  In  the  Wood  Case  distinguished  the 
case  of  Leach  v.  Railway,  86  Mo.  27,  56  Am. 
Rep.  408.  It  is  suggested  this  part  of  the 
opinion  is  obiter  dictum.  It  seems  to  us  to 
be  a  part  of  the  actual  decision.  The  hold- 
ing was  made  in  distinguishing  a  case  on 
the  authority  of  which  one  of  the  parties 
was  insisting  upon  a  result  different  from 
that  reached  In  the  opinion. 

The  Wood  Case*  therefore,  gives  recogni- 
tion to.  the  idea  that  a  contract,  whereunder 
a  notary  accepts  a  fixed  salary  in  lien  of 
uncertain  notarial  fees  and  agrees  these  may 
be  paid  to  another,  might  constitute  a  valid 
agreement,  or  might  amount  to  a  waiver  or 
estoppel  against  the  notary  In  case  he  later 
attempted  to  recover  the  fees..  It  is  not 
necessary  for  us  ■  to  attempt  to  determine 
whether  this  ruling  is  right  or  wrong.  At 
the  most.it  left  the  question  open,  and  we 
have  found  no  other  decision  which  counter- 
vails  It  in  a  case  presenting  the  question 
as  it  was  presented  to  the  Court  of  Appeals 
in  this  case. 

Relator  earnestly  contends  that  a  rule  per- 
mitting Waiver  in  circumstances  like  those, 
in  this  case  (and  the  Wood  Case)  conflicts 
with  the  principle  laid  down  In  State  v. 
Williamson  and  like  cases.  -  In  that  case  the 
contract  had  not  been  executed,  and  Wil- 
liamson was  indicted,  on  the  theory  that  he 
had  collected  salary  belonging  to  his  as- 
signee and  was  guilty  of  embezzlement.  It 
was  not  unlike  cases  In  which  an  effort  is 
made  to  enforce  executory  contracts  for  as- 
signments of  unearned  official  salary.  In 
this  case  the  relator  had  accepted  the  salary 
he  procured  by  agreement  to  turn  notarial 
fees  into  the  city  treasury  in  consideration 
thereof  (so  the  Court  of  Appeals  held),  and 
now  seeks  to  recover  the  fees  the  city  took 
under  that  agreement.  Whether  his  carry- 
ing out  such  an  agreement  and  accepting 
the  salary  constitutes  such  a  waiver  as  to 
preclude  his  recovery  of  the  notarial  fees 
from  the  city,  even  though  it  be  conceded 
the  agreement  was  originally  void  as  against 
public  policy,  is  a  question  this  court  has 
not  passed  upon,  except  In  the  Wood  Case, 
and  In  that  case  the  holding  is  certainly  not 
out  of  accord  with  the  holding  of  the  Court 
of  Appeals  In  the  case  at  bar.  The  question 
not  having  been  decided  by  this  court  in  a 
manner  contrary  to  the  ruling  of  the  Court 
of  Appeals,  the  record  cannot  be  quashed  on 
the  ground  of  conflict  on  this  question. 
There  is  authority  elsewhere  tending  to  sup- 
port the  view  of  the  law  taken  by  the  Court 
of  Appeals.    The  writ  is  quashed. 

All  concur,  except  WOODSON,  J,  who  dis- 
sents. 

BOND,  O.  7,  concun  for  conformity  to 

existing  rule, 
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BINGHAM  t.  EDMONDS  et  al    (No.  19923.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Mardi  28, 1919.) 

1.  Appeal  and  Ebbob  «=>1008(2)  —  Matters 
or  Fact— Review. 

In  ejectment,  where  a  Jury  is  waived  and 
case  tried  by  court  without  instructions  asked 
upon  either  side,  finding  and  judgment  of  court 
below,  if  there  is  substantial  evidence  on  which 
to  base  the  same,  is  conclusive  upon  the  Su- 
preme Court,  unless  .error  has  been  committed 
tn  the  admission  or  rejection  of  testimony. 

2.  Adverse    Possession   «=>114(1)  —  Sum- 
oienct  of  Evidence. 

'  In  an  action  of  ejectment  involving  a  strip 
of  land,  evidence  held  sufficient  to  support  de- 
fendant's claim  of  title  by  adverse  possession. 

8.  Adverse  Possession  «J=»66(1)— Possession 
.  to  Line. 

Where  a  landowner  for  more  than  a  quar- 
ter of  a  century  had  been  in  the  actual  posses- 
sion of  a  strip  of  land,  claiming  possession  up 
to  such  line,  regardless  of  where  the  true  line 
might  be  located,  he  gained'  title  to  such  strip 
by  adverse  possession. 

Appeal  from  Circuit  Court,  Ripley  Coun- 
ty;  J.  P.  Foard,  Judge. 

Action  by  Ben  Bingham  against  Robert  M. 
Esmonds  and  others.  From  Judgment  in  fa- 
vor of  defendants,  plaintiff  appeals.  Af- 
firmed. 

This  Is  an  ordinary  action  of  ejectment, 
commenced  on  April  23,  1915,  in  the  circuit 
court  of  Ripley  county,  Mo.,  and  tr^ed  on  an 
Amended  petition  filed  May  13, 1915,  in  which 
plaintiff  sought  to  recover  possession  of  the 
northwest  quarter  of  the  southeast  quarter  of 
section  24,  In  township  24,  north  of  range  2 
east,  located  In  above  county.  The  petition 
charges  that  on  March  28,  1914,  plaintiff  was 
the  owner  in  fee  and  entitled  to  the  posses- 
sion of  above-described  real  estate;  that  on 
April  1,  1914,  defendants  entered  Into  pos- 
session of  said  land,  and  unlawfully  with- 
holds from  plaintiff  the  possession  thereof,  to 
bis  damage  in  the  sum  of  $100;  that  the 
monthly  rents  and  profits  of  said  real  estate 
are  $2.50,  etc. 

Defendants,  in  their  answer,  deny  all  the 
allegations  of  said  petition.  They "  allege 
that  they  have  been  in  the  open,  notorious, 
hostile,  adverse,  peaceable,  and  continuous 
possession  of  a  part  of  the  lands  described 
la  plaintiff's  petition  for  the  space  of  10 
years  and  more  next  before  the  filing  of  this 
suit,  claiming  to  own  the  same;  that  the 
land  claimed  by  defendants,  which  has  been 
In  their  possession  as  aforesaid,  is  a  strip 
off  the  east  side  of  the  northwest  quarter  of 
the  southeast  quarter  aforesaid;  that  de- 
fendants disclaim  any  right  or  title  In  the 
remainder  of  said  land  described  in  petition. 


The  evidence  in  the  case  tends  to  show 
that  at  the  commencement  of  this  action,  on 
April  23, 1915,  plaintiff  was  the  apparent  rec- 
ord owner  of  the  northwest  quarter  of  the 
southeast  quarter  of  section  24,  township  24 
north,  range  2  east,  in  Ripley  county,  Ma; 
that  defendants  were  the  apparent  owners, 
and  In  possession  of  the  northeast  quarter  of 
the  southeast  quarter  of  said  section  24,  ly- 
ing east  of  plaintiff's  land ;  that  defendants 
are  in  possession  of  a  strip  of  land,  contain- 
ing between  three  and  four  acres,  running 
from  north  to  south  across  the  east  side  of 
said  northwest  quarter  of  the  southeast  quar- 
ter of  section  24;  that  said  strip,  as  shown 
by  one  of  the  surveys,  Is  about  66  feet  wide 
at  the  north  end  and  about  171  feet  wide  at 
the  south  end ;  that  said  strip  Is  fenced,  has 
been  Inclosed  and  in  possession  of  defendants 
and  those  under  whom  they  claim  title,  for 
more  than  25  years  before  the  commencement 
of  this  action.  Defendants  claim  title  to  this 
strip  by  10  years  and  more  of  adverse  pos- 
session, and  deny  that  they  were  in  posses- 
sion of  the  remainder  of  said  northwest 
quarter  of  the  southeast  quarter  of  section  24. 

The  trial  court  found  all  the  Issues  in  fa- 
vor of  defendants,  and  entered  Judgment  ac- 
cordingly, leaving  the  only  question  open  be- 
fore us  for  consideration  as  to  whether  or 
not  there  was  substantial  testimony  offered 
by  defendants  as  to  their  title  by  adverse 
possession. 

Plaintiff  filed  his  motions  for  a  new  trial 
and  in  arrest  of  Judgment,  both  of  which 
were  overruled,  and  an  appeal  was  granted 
him,  through  error,  to  the  Springfield  Court 
of  Appeals,  but  the  case  was  duly  transfer- 
red to  this  court. 

Chas  B.  Butler,  of  Doniphan,  for  appel- 
lant 
'  James  F.  Fulbrlght,  of  Doniphan,  and  Shep- 
pard  &  Sbeppard,  of  Poplar  Bluff,  for  re- 
spondents. 

RAILET,  O.  (after  stating  the  facts  as 
above).  [1]  1.  In  an  ordinary  action  of  eject- 
ment, where  a  jury  is  waived,  and  the  case 
tried  by  the  court  without  Instructions  ask- 
ed upon  either  side,  the  finding  and  judg- 
ment of  the  court  below,  if  there  is  substan- 
tial evidence  upon  which  to  base  the  same, 
Is  conclusive  upon  this  court,  unless  error 
has  been  committed  in  the  admission  or  re- 
jection of  testimony.  Boas  v.  Branch,  208  S. 
W.  loc  dt  86;  Walker  v.  Roberts  et  al.,  204 
S.  W.  lot  dt  18;  Roloson  v.  Biggs,  274  Mo. 
loc  dt  528,  203  S.  W.  loc  dt  975;  January 
v.  Harrison,  199  S.  W.  loc  dt  937;  In  re 
Lankford  Estate,  272  Ma  loc  dt  8,  197  S. 
W.  147;  St  Louis,  to  Use,  t.  Parker-Wash- 
ington Co.,  271  Mo.  loc  dt  241,  242,  196  S. 
W.  769 ;  Nicholson  v.  Wright  et  al.,  196  S,  W. 
loc  dt  1118;  Truitt  v.  Bender,  193  S.  W. 
loc  dt  839;  Kille  v.  Gooch  et  al.,  184  S.  W. 
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loc  dt  1160;  Laclede  Land  ft  Improvement 
Co.  v.  Goodno,  181  S.  W.  loc.  dt.  412 ;  Bu- 
ford  v.  Moore,  177  S.  W.  loc.  dt  872 ;  Hat- 
ton  v.  St.  Louis,  264  Mo.  lot  dt  646,  175  S. 
W.  888 ;  Abeles  v.  Plllman,  261  Mo.  loc.  clt 
376, 168  S.  W.  1180;  Heynbrock  v.  Hormann, 
256  Mo.  loc.  dt  37, 164  S.  W.  547;  SHcer  v. 
Owens,  241  Mo.  319, 145  S.  W.  428;  Minor  ▼. 
Burton,  228  Mo.  558,  128  S.  W.  964 ;  Bond  ft 
Stock  Co.  v.  Houck,  213  Mo.  loc.  clt  426,  112 
S.  W.  242;  Vincent  v.  Means,  207  Mo.  loc. 
dt.  713,  106  S.  W.  8;  Hunter  v.  Wethlngton, 
205  Mo.  loc.  dt  292,  293,  103  S.  W.  543,  12 
Ann.  Cas.  529 ;  Hamilton  v.  Boggess,  63  Mo. 
loc.  dt.  251,  252.  The  issue  as  to  whether 
defendants,  or  either  of  them,  were  In  the 
unlawful  possession  of  any  portion  of  the 
northwest  quarter  of  the  southeast  quarter 
of  section  24  supra,  outside  of  the  inclosed 
strip  heretofore  mentioned,  was  decided  up- 
on substantial  testimony  in  favor  of  respond- 
ents by  the  trial  court,  and  its  action,  In  re- 
spect to  this  matter,  Is  hereby  sustained. 

[2]  2.  Did  defendant*  produce  substantial 
testimony '  tending  to  support  their  claim  of 
title  by  adverse  possession  as  to  that  portion 
of  the  northwest  quarter  of  the  southeast 
quarter  of  section  24  aforesaid  which  they 
held  by  virtue  of  their  inclosure?  In  refer- 
ring to  the  evidence  of  defendants  upon  this 
subject  plaintiff,  in  his  brief,  at  pages  2  and 
3,  said: 

"The  testimony  shows  that  defendants  ac- 
quired their  land,  the  northeast  quartef  of  the 
southeast  quarter  of  said  section  24,  by  inher- 
itance from  their  father;  that  at  the  time  he 
bought  the  land  from  one  Crook,  the  said  Crook 
showed  him  the  line  which  ran  through  this 
field;  that  defendants'  ancestor  had  always 
claimed  to  this  line,  which  was  west  of  the  true 
line  as  shown  by  the  surveys,  and  that  they 
claimed  through  him  to  this  line,  and  that 
these  defendants  and  their  ancestor  had  had 
more  than  10  years'  peaceable  and  continuous 
possession  of  tills  strip  to  the  line  shown  by 
Crook  and  to  which  defendants  claim." 

Mrs.  L.  B.  Edmonds,  one  of  the  defend- 
ants, testified  that  she  is  the  mother  of  JO. 
M.  Edmonds ;  that  it  was  her  husband  who 
bought  the  northeast  quarter  of  the  south- 
east quarter  of  section  24,  supra,  from  Crook; 
that  her  husband  died  19  years  before  the 
trial,  in  November,  1915 ;  that  she  had  lived 
there  on  this  strip  ever  since  they  got  the 
land  above  mentioned  from  Crook.  She  fur- 
ther testified: 

"Q.  What  land  do  you  claim  and  have  yon 
claimed  to  there,  with  reference  to  this  land  in 
dispute?  A.  We  always  claimed  to  the  line 
that  the  man  showed  us  was  the  line;  the 
corner  rock  was  there  where  it's  always  been. 

"Q.  He  showed  you  that  line?    A.  Tee,  sir. 

"Q.  And  you  bought  to  that  line?  A.  We 
claimed  to  that  line,  and  we've  had  peaceable 
possession  for  26  years  past  and  nobody  never 


meddled  with  it  until  Bingham  started  this 
thing. 

"Q.  You  never  have  lived  anywhere  else  at 
all,  since  you  moved  on  the  place?  A.  Always 
been  my  home. ' 

"Q.  I  believe  you  said  yon  claimed  up  to  this 
line?    A.  I  did. 

"Q.  Regardless  of  where  the  true  line  might 
be?    A.  Yes,  sir.    •    •    * 

"Q.  This  other  that  you  claimed  is  over  in 
the  northwest  of  the  southeast?    A.  Yes,  sir. 

"Q.  They  claim  this  line  runs  over  in  there? 
A.  Yes,  sir. 

"Q.  If  it  is  over  there,  you  claim  it  anyhow? 
A.  Yes,  sir;   I  still  claim  my  old  Hue." 

B.  S.  Edmonds  testified  as  follows: 

"Q.  Now,  has  your  mother  always  claimed  to 
own  to  that  line?    A.  Yes,  sir. 

"Q.  How   long  has  she  claimed  to  own  it? 
A.  She's  claimed  to  own  it  for  26  years. 
-  "Q.  How  about  possession  of  it  has  die  been 
in  possession  of  it?    A.  She's  lived  on  it;  made 
it  her  home. 

"Q.  Been  cultivating  it  and  had  it  under 
fence?    A.  Yes,  sir. 

"Q.  She  has  been  on  it  ail  the  time?  A.  Nev- 
er lived  anywhere  else. 

"Q.  This  land  has  been  occupied  all  of  the 
time?     A.  Yes,  sir. 

"Q.  And  under  fence  all  of  that  time?  A. 
Yes,  sir." 

The  foregoing  testimony  sustains  the  find- 
ing and  Judgment  of  the  court  below,  in  fa- 
vor of  defendants,  as  to  the  question  of  ad- 
verse possession,  and  we  are  concluded 
thereby. 

[3]  8.  The  evidence  heretofore  quoted,  as 
well  as  other  testimony  offered  by  respond- 
ents, tends  to  show  that  for  more  than  a 
quarter  of  a  century  before  the  trial  they 
had  been  In  the  actual  possession  of  the 
strip  In  controversy,  claiming  title  thereto; 
and  likewise  claiming  possession  up  to  the 
line  pointed  out  by  Crook,  regardless  of 
where  the  true  line  might  be  located.  The 
trial  court  was  therefore  within  the  law 
in  sustaining  defendants' plea  of  title  to  the 
strip  aforesaid,  by  adverse  possession.  Vogt 
et  aL  v.  Bergmann,  189  S.  Wt  loc.  dt  1167; 
Mangold  v.  Phillips  et  aL,  186  S.  W.  loc 
dt  989;  Bartlett  v.  Boyd,  175  S.  W.  loc.  clt 
949;  Milllgan  v.  Pritts,  226  Mo.  lot  cit  197, 
125  S.  W.  1101;  Mather  v.  Walsh,  107  Mo. 
121,  17  S.  W.  755;  Cole  v.  Parker,  70  Ma 
372;  Hamilton  et  al.  v.  West  et  aL,  63  Mo.  93. 

4.  We  have  considered  all  the  matters 
presented  in  the  case,  and  find  no  errors  in 
the  record  before  us.  The  Judgment  below  is 
accordingly  affirmed. 

BROWN,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILBY,  0„  la  adopted  as  the  opinion  of 
the  court 

All  concur.  ' 
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BUCKNER  v.  BUCKNER  et  al.    (No.  19901.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  28,  1919.) 

li  Judgment    «a»?43(l)— Has  AwnJDiOATA. 

A  final  decree,  is  an  action  by  *  beneficiary 
under  a  will  against  all  other  beneficiaries  in 
the  will  to  obtain  a  judicial  construction  of  its 
terms,  is  binding  thereafter  upon  all  parties 
claiming  under  the  will. 

2.  Pam*hon   <s=>21— Eftbot  or  Wju. 

Where  a  testator  left  property  to  his  widow 
for  life,  then  to  the  children  of  a  son,  the.  chil- 
dren of  testator's  son  were  entitled  to  the  aer- 
eral  enjoyment  and  to  partition  of  the  property 
at  the  death  of  testator's  widow,  although  the 
possibility  existed  that  some  person  might  there- 
after come  into  existence,  or  would  take  by 
executory  devise  an  interest  in  the  property,  un- 
less the  will  indicated  that  testator's  intention 
was  to  die  contrary! 

8.  Partition  «3=»12(4)— Tttm  or  Pasties— 
Possibility— Unbohn  Claimants  to  Land. 
.Where  a  testator  left  land  to  his  widow  for 
life,  then  to  children  of  a  son,  the  children  of 
testator's  son  on  death  of  the  widow  held  enti- 
tled to  partition,  under  Bev.  St  1909,  |J  2559, 
2563,  notwithstanding  the  possibility  that  some 
person  may  come  into  existence  who  will  take 
by  executory  devise. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; Peter  H.  Hack,  Judge.    ' 

Suit  for  partition  by  Maude  A.  Bnckner 

against  Price  Buckner  and  others,  From  a 

judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 

Ed.  D.  Anthony  and  Jos.  V.  Chilton,  both 
of  Frederlcktown,  for  appellant. 

David  M.  Tesreau  and  Anthony  &  Davis, 
all  of  Frederlcktown,  for  respondents. 

BROWN,  C.  This  is  a  suit  for  the  parti- 
tion of  certain  lands  in  Madison  county,  Mo., 
of  which  one  Aylette  Buckner  died  seized  on 
May  24, 1876,  leaving  a  will  which  is  the  sub- 
ject of  this  controversy.  The  plaintiff  Is  the 
widow  of  Thomas  t>  Buckner,  son  of  defend- 
ant Robert  A.  Buckner,  Sr.,  and  grandson  of 
the  testator.  He  died  In  1911,  leaving  three 
children,  the  defendants  Price  Buckner,  Carl 
Buckner,  and  Earl  Buckner.  The  plaintiff 
duly  elected  to  be  endowed  with  a  child's 
share  of  his  lands  absolutely.  The  defend- 
ant Robert  A.  Buckner,  Sr.,  Is  the  only  son  of 
the  testator.  All  the  other  defendants  are 
children  and  grandchildren  of  Robert  A. 
Buckner,  Sr.,  and  persons  claiming  some 
Interest  through  or  under  them  respectively. 

The  will  of  Aylette  A.  Buckner,  so  far  as 
It  affects  the  issues  In  this  case,  after  be- 
queathing a  legacy  of  $5  to  his  only  son, 
Robert  A  Buckner,  devises  and  bequeaths 
bis  entire  estate  to  his  wife,  Martha  Ann 


Buckner,  for  life,  with  full  power  of  disposi- 
tion, and  proceeds  as  follows: 

"Third.  It  is  my  will  and  I  do  hereby  give, 
devise  and  i bequeath  the  residue  of  my  estate 
remaining  in  her  hands  at  the  death  of  my  be- 
loved wife  of  whatever  nature  or  kind,  to  the 
heirs  of  my  said  son,  Robert  Alfred  Buckner, 
which  are  born  unto  him  in  lawful  wedlock, 
or  to  the  descendants  of  such  heirs  so  born  in 
lawful  wedlock,  share  and  share  alike  therein, 
but  in  ease  and  in  the  event  my  beloved  wife 
should  outlive  the  child  or  children  and  issue 
born  unto  my  said  son  Robert  Alfred  in  lawful 
wedlock  or  their  descendants,  then  the  whole  of 
my  property  of  whatever  character,  nature  or 
kind  shall  be  my  wife's  absolutely  and  in  fee 
simple,  thereby  giving  and  granting  unto  her 
full  power  and  authority  to  dispose  of  the  same 
by  gift,  deed  or  will  as  she  in  her  wisdom  may 
then  see  proper  to  do. 

"And  it  is  my  will  that  in  the  event  my  said 
son  Robert  Alfred  Buckner  should  die  without 
any  other  issue  born  unto  him  in  lawful  wed- 
lock than  his  present  son,  Quarles  A.  Buckner 
(my  little  grandson  who  now  lives  with  me), 
and  he  the  said  Quarks  A  Buckner  should  out- 
live my  beloved  wife,  Martha  Ann,  and  he  the 
only  lawful  heir  of  my  said  son  Robert  Alfred, 
then  I  will  bequeath  and  devise  unto  him  the 
said  Quarles  A.  Buckner,  all  the  balance  of 
the  property  hereinbefore  devised  to  my  wife 
or  the  proceeds  thereof,  which  she  may  have  at 
the  time  of  her  death." 

The  widow  died  October  22,  1892,  leaving 
these  lands  undisposed  of.  At  the  time  of 
the  execution  of  his  father's  will  in  1875,  and 
also  at  the  time  of  the  tatter's  death  in  the 
following  year,  the  defendant  Robert  A. 
Buckner,  Sr.,  was  a  widower  having  one 
child,  Quarles  A.  Buckner,  who  lived  with  his 
grandfather.  After  the  death  of  the  testator 
the  son  remarried,  after  which  he  had  seven 
other  children,  who  were  living  at  the  death 
of  Martha  Ann  Buckner.  After  her  death, 
three  others  were  born  who  are  still  living. 
Several  others  were  born  to  him  and  his 
wife  and  died  in  Infancy. 

The  answer  pleads  the  construction  of  the 
will  in  a  suit  brought  by  the  defendant 
Robert  A  Buckner,  Jr.,  and  Thomas  A  Buck- 
ner, Bons  of  Robert  A.  Buckner,  Sr.,  in  the 
Madison  circuit  court  September  27,  1909, 
against  all  other  beneficiaries  in  the  will,  to 
obtain  a  judicial  construction  of  its  terms, 
in  which  the  facts  were,  as  now,  admitted, 
and  a  final  decree  entered  by  direction  of  this 
court.  Buckner  v.  Buckner,  255  Mo.  371,  161 
S.  W.  618.  After  reciting  the  facts,  the'  opin- 
ion of  this  court,  and  the  terms  of  the  will, 
said  decree  is  as  follows: 

"The  court  therefore  determines,  decrees,  and 
construes  the  aforesaid  will  to  be  valid  and 
lawful ;  that  the  defendant  Robert  A.  Buckner, 
Sr.,  took  nothing  by  the  terms  of  said  will  ex- 
cept the  sum  of  $5,  and  that  he  took  no  inter- 
est in  the  aforegoing  described  real  estate;, 
and  that  Martha  Ann  Buckner,  the  widow  of 
Aylette  Buckner,  took  a  life  estate  in  said  land, 
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and  that  at  the  death  of  the  said  Martha  Ann 
Buckner,  to  wit,  on  the  22d  day  of  October, 
1892,  the  above-described  land  became  Tested 
in  the  children  of  said  Robert  A.  Buckner,  Sr., 
who  had  theretofore  been  born  in  lawful  wed- 
lock or  to  their  direct  descendants,  subject,  how- 
ever, to  the  birth  of  other  children  to  said- Rob- 
ert A.  Buckner,  Sr.,  in  lawful  wedlock,  after 
the  death  of  said  Martha  Ann  Buckner,  said 
after-born  children  to  become  vested  immediate- 
ly upon  their  birth  with  a  share  in  said  prop- 
erty equal  to  that  of  their  brothers  and  sisters. 

"And  the  court  further  finds,  decrees,  and  ad- 
judges that  at  the  time  of  the  death  of  said 
Martha  Ann  Buckner,  the  tittle  to  said  real  es- 
tate then  vested,  share  and  share  alike,  in  the 
following  children  of  Robert  A.  Buckner,  Sr., 
born  in  lawful  wedlock,  and  who  were  then  liv- 
ing, to  wit:  Quarles  A.  Buckner,  Martha 
Buckner  Hamlett,  Robert  A.  Buckner,  Jr., 
Thomas  I*.  Buckner,  Lillie  B.  Buckner,  Lula 
P.  Buckner,  Elizabeth  V.  Buckner,  and  Harry 
F.  Buckner. 

"And  that  the  said  children  of  Robert  A. 
Buckner,  Sr.,  born  in  lawful  wedlock,  born 
after  the  death  of  Martha  Ann  Bnckner,  became 
immediately  upon  their  birth  by  the  provisions 
of  said  will  vested  each  with  a  share  in  and  to 
said  property  equal  to  that  of  their  said  broth- 
ers and  sisters  born  before  the  death  of  said 
Martha  Ann  Buckner. 

"It  is  further  ordered  by  the  court  that  the 
clerk  of  this  court  make  a  certified  copy  of  this 
decree  and  deliver  the  same  to  the  recorder 
within  and  for  said  county." 

All  these  matters  being  before  the  court  In 
this  case  upon  an  agreed  statement  of  facts 
the  court  held  as  a  conclusion  of  law  there- 
from that  the  action  of  partition  would  not 
Me  until  the  death  of  Robert  Alfred  Buckner, 
and  adjudged  accordingly.  From  that  judg- 
ment this  appeal  Is  prosecuted  by  plaintiff. 

[1]  I.  This  case  stands  upon  the  final  judg- 
ment In  the  salt  to  construe  the  will  of 
Aylette  Buckner,  Tinder  which  all  parties  in 
this  case  dalm,  and  are  equally  estopped  by 
that  record.  The  construction  of  the  will  be- 
ing the  thing  adjudicated,  we  must  accept 
the  conclusion  therein  announced  as  to  its 
meaning  and  effect. 

[t,  3]  II.  It  follows  that  all  the  parties  to 
this  suit,  consisting  as  they  do,  of  children 
born  In  lawful  wedlock  of  Robert  A.  Buckner, 
Sr.,  their  heirs  and  assigns,  are  owners  as 
tenants  in  common  of  the  land  described  in 
the  petition,  the  undivided  whole  of  their 
title  being  subject  to  possible  diminution  by 
the  birth  of  another  such  child  or  other  chil- 
dren. Their  possessory  right  to  the  entire 
tract  as  tenants  in  common  is  perfect  and 
complete.  There  is  no  other  person  in  exist- 
ence having  any  interest  therein. 

Although,  as  we  have  said,  the  law  recog- 
nizes the  possibility  that  some  person  may 
hereafter  come  into  existence  who  will  take 
by  executory  devise  an  interest  in  this  prop- 
erty, and  that  all  the  present  owners  of  the 
tea  Jointly  stand  with  respect  to  their  titles 
In  tbe  position  or  trustees  to  that  extent,  the 


will  of  the  testator  must  be. consulted  to  as- 
certain whether  it  was  his  intention  that 
their  right  to  the  several  enjoyment  of  the 
property  which  he  gave  them  must  be  post- 
poned until  the  possibility  has  become  ex- 
tinct. We  see  nothing  In  the  will  to  indicate 
this  intention.  Nor  do  the  authorities  cited 
by  the  respondent  supply  it  Lilly  v.  Menke, 
126  Mo.  190,  28  S.  W.  643,  994;  Hill  v.  Hill, 
261  Mo.  65,  168  8.  W.  1166;  Stockwell  v. 
Stockwell,  262  Ma  671,  172  S.  W.  23;  Gullck 
v.  Huntley,  144  Mo.  loc.  dt  248,  46  &  W. 
164;  Stewart  v.  Jones,  219  Mo.  614,  118  S. 
W.  1,  181  Am.  St  Rep.  696.  Is  Stockwell  t. 
Stockwell,  supra,  referring  to  section  2660, 
we  said: 

"The  controlling  feature  of  the  provision  is 
tha^  there  must  be  an  existing  undivided  ten- 
ancy or  holding  in  land  by  two  or  more  owners, 
susceptible  of  being  so  parceled  between  them 
as  to  become  a  several  holding  by  each."  262 
Mo.  679,  172  S.'W.  26. 

These  conditions  are  all  present  in  this 
case.  We  also  said  (262  Mo.  683,  172  8. 
W.  26): 

"In  case  of  judicial  partition  the  same  prin- 
ciple was  applied.  If  those  in  being  were  made 
parties  to  the  proceedings  and  properly  notified, 
the  result  bound  them,  for  the  judgment  of  the 
court  was  conclusively  presumed  to  be  right 
Those  not  in  being  were  supposed  to  be  repre- 
sented by  those  upon'  whose  title  their  expectan- 
cy was  founded.  This  principle  has  been  recog- 
nised and  acted  upon  by  the  English  courts  for 
more  than  100  years  (Wills  v.  Slade,  6  Ves.  Ch. 
498;  Gaskell  v.  Gaskell,  6  Sim.  Ch.  643),  and 
was  followed  and  recognized  in  our  own  statute. 
R.  S.  1909,  if  2661-2564.  In  all  these  cases 
the  estate  in  expectancy  was  lifted  from  the  un- 
divided Interest  to  which  it  attached  and  set- 
tled upon  the  divided  share  into  which  it  had 
been  changed  by  the  partition." 

This  principle  so  stated  is  applicable  to 
this  case.  The  owners  of  the  entire  fee,  in- 
cluding all  possessory  rights,  are  present 
and  represent  the  executory  possibilities. 
The  right  of  partition  is  therefore  complete 
under  the  terms  of  sections  2559  and  2563, 
and  there  is  nothing  In  the  will  which  indi- 
cates a  purpose  to  forbid  its  exercise.  The 
judgment  of  the  circuit  court  is  accordingly 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  accordance  herewith. 

RA1LEX,   C,   in  doubt 

PER  CURIAM.  The  foregoing  opinion  by 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court  All  concur;  BLAIR,  P.  J.,  in  separate 
opinion,  in  which  WOODSON,  J,  concurs. 

BLAIR,  P.  J.    In  this  case  the  doctrine  of 

virtual  representation  is  Invoked  to  bind  the 
Interests  of  possible  after-born  children  of 
Robert  A.  Buckner,  Sr.  A  partition  in  kind 
will  be  subject  to  such  interests.  A  sale  will 
convey  fell  title,  and  these  interests  will  be 
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transferred  to  the  fond  realised,  which  the 
trial  court  must  preserve  in  such  way  as  to 
safeguard  such  possible  interests.  In  order 
to  assure  such  action  section  266S,  R.  S.  1909, 
requires  designated  allegations  to  appear  In 
the  petition  In  a  case  of  this  kind!  The  peti- 
tion contains  no  such  allegations.  This  de- 
fect Is  cured  by  the  answer  which  contains 
averments  bringing  the  whole  matter  Into 
the  case  and  before  the  court  The  plead- 
ings thus  accomplished  the  statutory  pur- 
pose and  call  Into  action  the  protective  dis- 
cretion of  the  trial  court  I  concur  in  the 
•result  reached. 

WOODSON,  J.,  concurs. 


ROBINSON  et  al  v.  WIBSB  et  aL 
(No.  18817.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  28, 1919.) 

1.  Elections  cj=»51  —  Election  Officebb— 
Appointment— School  Districts. 

Laws  1913,  p.  326,  providing  for  appoint- 
ment by  county  courts  of  judges  and  clerks  for 
special  elections  and  the  making  by  county 
courts  of  special  precincts,  does  not  apply  to  a 
special  school  district  election  for  voting  upon 
the  issue  of  bonds,  where  the  judges  and  clerks 
were  appointed  by  the  board  of  directors ;  such 
an  election  being  governed  by  Rev.  St  1909, 
|  10879.    (Per  Woodson,  J.) 

2.  Schools  and  School  Distbicts  «J=»97(4)~ 
Bonds— Submission  op  Question  to  Vot- 
ebs. 

A  school  district  under  Rev.  St  1909,  | 
10869,  having  power  to  erect  more  than  one 
school  building,  and  under  section  10777  to 
borrow  money  therefor,  repair,  build  additions, 
etc.,  submission  to  the  voters  at  the  same  elec- 
tion of  two  propositions  to  borrow  money  and 
issue  bonds  for  building  a  new  schoolhouse  and 
for  addition  and  repairs  to  the  old  schoolhouse, 
was  reasonable  and  legally  permissible;  the 
court  having  no  authority  to  revise,  in  this 
respect  the  determination  of  the  board,  con- 
ferred by  statute.    (Per  Woodson,  J.) 

8.  Schools  and  School  Distbicts  «=»97(4)— 
Bonds—  Election — Double  Pbopositton. 
The  separate  submission  at  the  same  election 
of  propositions  to  incur  indebtedness  of  the 
school  district  for  building  a  new  Bchoolhouse 
and  adding  to  and  repairing  the  old  one  did  not 
combine  tbe  two  propositions,  so  as  to  have  one 
expression  of  the  vote  answer  both  propositions. 
(Per  Woodson,  J.) 

4.  Schools  and  School  Distbicts  €=>111— 
Bonds— Rights  and  Remedies.  - 
Equity  will  not  grant  relief  to  taxpayers  of 
•  school  district  seeking  to  invalidate  bonds 
regularly  issued  and  prima  fade  valid,  on  the 
ground  of  fraud  In  the  count  of  votes  at  the  elec- 
tion, where  the  suit  was  not  instituted  within 


20  days  after  completion  of  the  count  as  re- 
quired in  election  contests,  and  the  bonds  have 
already  been  registered  and  sold,  and  their  pro- 
ceeds expended.    (Per  Woodson,  J.) 

5.  Schools  and  School  Distbicts  «=»111— 
Bonds— Taxpayer's  ,  Action— Pleadino. 

A  petition  by  taxpayers  to  have  bonds  is- 
sued by  a  school  district  declared  invalid  on  ac- 
count of  fraud  in  the  election,  not  filed  until 
after  the  bonds  had  been  issued  and  sold  and 
the  proceeds  expended,  which  failed  to  plead 
facts  showing  plaintiff's  prior  ignorance  of  the 
fraud,  was  fatally  defective.    (Per  Woodson,  J.) 

6.  Pleading  «J=>8(15)  —  Conclusions— Alle- 
gations of  Fbatjd. 

In  suits  for  relief  for  fraud,  it  is  not  suffi- 
cient to  allege  the  fraud  in  general  terms,  with- 
out facts  from  which  the  court  can  draw  its 
conclusions.     (Per  Woodson,  X) 

7.  Pleading  *=>8<21)  — Concclosiohs— Alle- 
gations op  Knowledge  op  Fraud. 

In  suit  by  taxpayers  seeking  to  have  bonds 
issued  by  a  school  district  declared  invalid  on 
account  of  fraud  in  die  election,  averment  in 
their  petition  that  the  purchaser  of  the  bonds 
had  knowledge  of  facts  sufficient  to  put  him,  on 
inquiry  did  not  state  facts  charging  either  actu- 
al or  constructive  notice.    (Per  Woodson,  J.) 

8.  Schools  and  School  Distbicts  «=>97(4>— 
Bonds  — Election— Validity— Doubleness 
of  Submission. 

A  bond  issue  by  a  school  district  after  nego- 
tiation, cannot  be  attacked  on  the  ground  of 
doubleness  in  the  proposition  submitted  to  the 
voters.    (Per  Blair,  P.  J„  and  Graves,  J.) 

Appeal  from  Circuit  Court  St  Louis  Coun- 
ty; John  W.  McElhlnney,  Judge. 

.  Suit  by  W.  S.  Robinson  and  others,  tax- 
payers of  Rltenour  Consolidated  School  Dis- 
trict in  St  Louis  County,  against  A.  H: 
Wiese  and  others,  Directors  of  such  Dis- 
trict and  others.  From  a  Judgment  for  de- 
fendants, plaintiffs  appeal.    Affirmed. 

Arthur  V.  Lashly,  of  Clayton,  for  appel- 
lants. 

Charles  ft  Rutherford,  of  St  Louis,  for  re- 
spondent Cahlll. 

A.  E.  L.  Gardner,  of  Clayton,  for  other 
respondents. 

BROWN,  C  The  plaintiffs  are  24  assess- 
ed taxpaying  residents  of  Rltenour  consol- 
idated school  district  in  St  Louis  county. 
The  defendants  consist  of  the  6  members  of 
the  board  of  directors  of  said  consolidated 
school  district  the  county  clerk  and  col- 
lector of  said  county,  and  J.  G.  Cahlll,  the 
purchaser  and  holder  of  the  bonds  herein- 
after mentioned.  The  original  petition  was 
filed  October  15, 1915.  All  of  the  defendants 
entered  their  voluntary  appearance  on  the 
27th  and  28th  days  of  the  following  month. 

On  January"  8,  1916,  the  original  petition 
having  been  held  Insufficient  on  demurrer, 
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an  amended  petition  was  filed,  which,  after 
the  foregoing  formal  statements,  Is  as  fol- 
lows: 

"Plaintiffs  state  that  the  board  of  directors  of 
said  district  did,  on  the  8th  day  of  April,  1915, 
at  a  special  meeting  of  said  board,  resolve  to 
call  a  special  election  in  said  district,  to  be  held 
on  the  1st  day  of  Mar,  1915,  for  the  following 
purposes,  to  wit:  To  vote  upon  a  proposition 
to  borrow  the  sum  of  $14,000  for  the  purpose 
of  constructing  a  modern  fireproof  building, 
with  sanitation  and  equipment,  at  Home 
Heights,  and  developing  the  grounds,  and  to 
issue  bonds  of  the  district  in  payment  of  same ; 
to  vote  upon  a  proposition  to  borrow  $7,500  for 
the  purpose  of  constructing  a  two-room  addi- 
tion to  Ritenour  School,  with  sanitation  in  the 
basement  thereof,  and  to  issue  bonds  in  payment 
of  same ;  to  vote  upon  a  proposition  to  borrow 
$1,500  for  the  purpose  of  improving  the  grounds 
at  Ritenour  School,  and  to  issue  bonds  of  the 
district  in  payment  of  same, 

"Plaintiffs  state:  That  on  the  same  date,  to 
wit,  the  8th  day  of  April,  1916,  said  board 
caused  notices  to  be  printed  and  posted  in.  five 
places  in  said  district,  announcing  that  a  spe- 
cial election  would  be  held  on  the  1st  day  of 
May,  1915,  for  the  purposes  above  set  forth,  and 
caused  1,000  circulars  to  be  printed  and  dis- 
tributed broadcast  throughout  the  said  district, 
calling  attention  of  the  residents  of  said  dis- 
trict to  the  fact  that  an  election  would  be  held 
on  the  said  date,  and  urging  the  voters  of  said 
district  to  support  the  propositions  above  re- 
ferred to  at  said  election.  That  said  board  did, 
on  the  17th  day  of  April,  1915,  after  said  notices 
and  circulars  had  been  posted  and  distributed, 
hold  a  special  meeting,  and  resolved  that  a 
special  election  be  held  at  the  Ritenour  school- 
house,  in  said  district,  on  the  8th  day  of  May, 
1915,  for  the  following  purpose,  to  wit:  To 
test  the  sense  of  the  legal  voters  of  said  dis- 
trict upon  a  proposition  to  Authorise  the  board 
of  directors  to  borrow  $14,000,  and  to  issue 
bonds  therefor,  for  the  purpose  of  erecting  a 
four-room  schoolhouse  at  Home  Heights,  and  to 
furnish  and  equip  the  same.  That  a  proposi- 
tion be  submitted  to  the  voters  of  Ritenour  con- 
solidated school  district,  St  Louis  county,  Mo., 
for  the  purpose  of  testing  the  sense  of  the  le- 
gal voters  of  said  school  district  upon  a  prop- 
osition to  authorize  the  board  of  directors  to 
borrow  $9,000,  and  to  issue  bonds  therefor,  for 
the  purpose  of  erecting  a  two-room  addition  and 
making  repairs  at  Ritenour  School,  and  to  fur- 
nish and  equip  the  same. 

"Plaintiffs  state  that  the  said  board  caused 
notices  of  the  said  election  to  be  held  on  the 
8th  day  of  May,  1915,  to  be  posted  in  five  places 
in  said  district,  but  state  that  the  said  notices 
were  posted  in  other  and  different  places  than 
the  notices  of  the  election  to  be  held  on  the  1st 
day  of  May,  1915,  were  posted,  and  that  said 
notices  for  the  election  to  be  held  on  the  1st 
day  of  May,  1915,  were  permitted  by  said  board 
to  remain  posted  after  the  notices  for  the  elec- 
tion to  be  held  on  the  8th  day  of  May,  1915, 
were  posted. 

"Plaintiffs  state  that  an  election  was  held  in 
said  district  on  the  8th  day  of  May,  1915,  and 
that  no  election  was  held  on  the  lBt  day  of  May, 
1915,  in  said  district. 

"Plaintiffs  state  that  Clarence  Campbell,  O. 


C.  Motten,  and  R.  F.  Gibler  acted  as  judges 
of  said  election,  and  that  J.  H.  Perdue  and 
Frank  Spellbrink  acted  as  clerks  of  said  elec- 
tion; that  immediately  after  the  polls  were 
closed  on  the  said  8th  day  of  May,  1915,  the 
board  of  directors  of  said  district  held  a  spe- 
cial meeting,  and  the  judges  of  election  as 
aforesaid  reported  to  said  board  at  the  said 
meeting  that  the  result  of  the  election  was  as 
follows,  to  wit:  That  167  ballots  were  cast 
in  favor  of  the  loan  of  $14,000  to  erect  a 
schoolhouse  at  Home  Heights  and  to  furnish 
and  equip  the  same,  and  that  08  ballots  were 
cast  against  the  said  loan  at  the  said  elec- 
tion; that  165  ballots  were  cast  in  favor  of 
the  loan  of  $9,000  for  the  purpose  of  erect- 
ing a  two-room  addition  and  making  repairs  at 
Ritenour  School,  and  to  furnish  and  equip  the 
same,  and  that  70  ballots  were  cast  against  said 
loan  at  said  plection. 

"Plaintiffs  state  that  at  the  said  meeting  of 
said  board,  and  before  the  bonds  had  been 
printed  or  registered,  said  bonds  of  said  dis- 
trict were  sold  to  J.  G.  Cahill,  one  of  the  de- 
fendants herein,  for  the  sum  of  $23,065. 

"Plaintiffs  state  that  thereafter,  on,  to  wit, 
the  27th  day  of  May,  1915,  defendants  A.  H. 
Weise  and  George  Ringen,  president  and  sec- 
retary, respectively,  of  Said  board  of  directors 
of  said  district,  pursuant  to  a  resolution  adopt- 
ed by  said  board  on  the  said  date,  executed  23 
bonds  of  the  said  Ritenour  consolidated  school 
district,  numbered  from  1  to  23,  both  inclusive, 
each  of  the  denomination  of  $1,000;  that  said 
bonds  were  dated  May  15, 1915,  and  mature  and 
become  due  and  payable  May  15,  1915,  and  that 
said  bonds  bear  interest  at  the  rate  of  5  per 
centum  per  annum;  that  said  bonds  were 
thereafter  delivered  to  the  said  J.  G~.  Cahill, 
and  that  said  J.  G.  Cahill  is  now  the  holder 
thereof. 

"Plaintiffs  state  that  on  the  same  date,  to  wit, 
the  27th  day  of  May,  1915,  the  said  board  of  di- 
rectors of  said  district  caused  to  be  levied  upon 
all  the  taxable  property  within  the  Ritenour 
consolidated  school  district  of  St.  Louis  county, 
Mo.,  including  the  property  of  plaintiffs,  a  tax 
sufficient  to  provide  a  yearly  income  of  $2,300, 
to  provide  for  the  payment  of  the  interest  on, 
and  a  sinking  fund  for  the  redemption  of,  said 
bonds  at  maturity ;  that  said  tax,  when  extended 
upon  the  books  of  the  collector  of  the  revenue 
of  St.  Louis  county,  Mo.,  will  constitute  a 
first  lien  upon  the  property  of  plaintiffs;  that 
said  tax  will  be  a  cloud  upon  the  title  to  real 
estate  owned  by  plaintiffs,  and,  if  left  to  stand, 
will  hinder,  embarrass,  and  prevent  plaintiffs 
in  the  sale  and  disposition  of  said  real  estate. 

"Plaintiffs  state  that  the  said  election  so  held 
on  the  8th  day  of  May,  1915,  as  hereinbefore 
set  forth,  was  illegally  and  unlawfully  held,  and 
that  the  bonds  hereinbefore  referred  to  were 
illegally  and  unlawfully  executed  and  issued,  and 
are  illegal  and  void,  for  the  following  reason, 
to  wit:  That  although  the  judges  of  said  elec- 
tion have  reported  to  the  board  of  directors  of 
said  district  that  both  of  said  propositions  sub- 
mitted to  the  voters  at  said  election  received  a 
majority  of  more  than  two-thirds  of  the  ballots 
cast  at  said  election,  and  although  the  said 
board  have  caused  to  be  spread  upon  the  min- 
utes of  the  meeting  of  said  board  held  on  the 
8th   day  of  May,  1915,  as  aforesaid,   a   dec- 
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laration  of  the  result  of  said  election  in  ac- 
cordance with  the  said  report  of  the  judges  of 
said  election,  such  action  of  the  said  board  is 
erroneous  and  wrong,  and  that  the  true  and 
correct  result  of  said  election  was  otherwise,  in 
this,  to  wit :  That  two-thirds  of  the  Totes  cast 
at  said  election  were  not  for  the  loans,  and  that 
neither  of  said  propositions  so  submitted  to  the 
voters  of  said  district  at  said  election  carried. 

"Plaintiffs  state  that  the  erroneous  finding  of 
the  result  of  said  election  was  brought  about  by 
the  fraudulent  and  wrongful  acts  of  the  Judges 
and  clerks  aforesaid  of  said  election;  that  said 
judges  and  clerks,  while  canvassing  the  result 
of  said  election,  fraudulently  and  wrongfully 
counted  more  than  60  ballots  as  having  been 
.cast  in  favor  of  each  of  the  said  propositions, 
which,  in  truth  and  fact,  were  cast  against  said 
propositions,  and  that  said  judges  and  clerks 
fraudulently  and  wrongfully  failed  to  count  and 
return  more  than  60  ballots  which  had  been 
cast  against  the  said  propositions.  ' 

"And  plaintiffs  further  state  that  on  or  about, 
to  wit,  the  12th  day  of  September,  1015,  .while 
the  ballots  were  in  the  custody  of  G.  M.  King- 
en,  clerk  of  said  school  district,  one  of  the  de- 
fendants herein,  the  ballots  which  were  cast 
at  said  election  were  removed  from  the  ballot 
boxes  and  destroyed  or  concealed,  and  that  the 
said  ballots  were  so  removed  from  said  ballot 
boxes  and  destroyed  or  concealed  in  pursuance 
of  a  fraudulent  design,  far  the  purpose  of  con- 
cealing the  fraudulent  acta  of  said  judges  and 
clerks  of  election  as  herein  complained  of. 

"Plaintiffs  further  state  that  the  said  election 
was  illegally  and  unlawfully  held,  and  that  the 
bonds  hereinbefore  referred  to  were  illegally  and 
unlawfully  issued,  and  are  void,  for  the  fol- 
lowing further  reasons,  to  wit :  That  the-  voters 
of  said  district  were  misled  and  deceived  by  the 
notices  of  a  special  election  to  be  held  on  the 
1st  day  of  May,  1915,  posted  as  hereinbefore 
set  out,  and  by  the  circulars  issued  and  caused 
to  be  distributed  by  said  board  as  hereinbefore 
set  out,  and  by  reason  thereof  many  of  the 
voters  of  said  district  were  prevented  from 
voting  at  the  election  held  on  the  8th  day  of 
May,  1915;  that  the  judges  and  clerks  of  said 
election  were  not  appointed  according  to.  law, 
in  this,  to  wit:  That  said  judges' and  clerks 
were  appointed  by  the  board  of  directors  of  said 
school  district,  in  violation  of  the  provisions 
of  the  Laws  of  the  State  of  Missouri  for  1913, 
page  327. 

"Plaintiffs  state  that  the  bonds  hereinbefore 
referred  to  are  void  in  the  hands  of  defendant 
J.  O.  Cahill,  for  the  reason  that  said  Cahill 
knew,  or  by  the  exercise  of  ordinary  diligence 
could  have  known,  that  the  said  election  was 
illegally  and  unlawfully  held,  and  that  the  said 
bonds  had  no  validity  at  the  time  he  purchased 
the  same ;  that  said  Cahill,  at  the  time  he  pur- 
chased the  said  bonds,  was  possessed  of  sufficient 
facts  concerning  the  said  election,  and  of  the 
acts  and  things  herein  specified  as  rendering  the 
said  election  illegal  and  void,  to  have  pat  a 
person  of  ordinary  prudence  upon  his  inquiry 
concerning  the  validity  of  said  bonds. 

"Plaintiffs  farther  state  that  said  bonds  are 
illegal  and  void,  for  the  reason  that  the  records 
of  the  proceedings  of  said  consolidated  district 
show  'that  bids  for  both  issues  of  said  bonds 
were  taken  together,  and  that  both  issues  of 
said  bapds  were  lumped  and  sold  to  defendant 


Cahill  for  one  price;  and  plaintiffs  state  that 
the  effect  of  selling  said  bonds  in  the  manner 
aforesaid  is  that  one  issue  of  said  bonds  may 
have  been  sold  for  such  an  amount  that  the 
net  proceeds,  after  deducting  expenses  and  com- 
missions from  the  same,  is  less  than  90  cents 
on  the  dollar  of  the  face  value  thereof,  in  vio- 
lation of  the  laws  of  thfe  state  of  Missouri  re- 
lating to  the  method  of  disposing  of  school  bonds 
and  the  amendments  thereto. 

"Plaintiffs  state  that  they  have  no  adequate 
remedy  at  law  for  the  wrongs  and  things  of 
which  they  complain  herein. 

"Wherefore,  the  promises  considered,  plaintiffs 
pray  the  court  to  decree  said  bonds  null  and 
void,  and  that  the  defendant  J.  G.  Cahill  be  or- 
dered to  bring  said  bonds  into  court  and  sur- 
render the  same,  that  said  bonds  may  be  can- 
celed ;  that  the  defendant  William  Seibel,  coun- 
ty clerk  of  St  Louis  county,~be  restrained  and 
enjoined  from  extending  the  tax  heretofore  levied 
against  the  property  of  plaintiffs  by  the  board  of 
directors  of  said  district  on  the  books  of  the  col- 
lector of  revenues  of  St.  Louis  county,  and  that 
Albert  A.  Wilmas,  collector  as  aforesaid,  be 
restrained  and  enjoined  from  collecting  or  at- 
tempting to  collect  any  of  such  taxes  so  levied 
from  the  plaintiffs  herein;  that  defendants, 
members  of  and  comprising  the  board  of  direc- 
tors of  the  Ritenour  consolidated  school  dis- 
trict, be  restrained  and  enjoined  from  disburs- 
ing any  of  the  funds  of  said  district  for  the 
payment  of  principal  or  interest  of  said  bonds; 
and  that  plaintiffs  have  such  other  and  fur- 
ther relief  as  to  the  court  may  seem  proper." 

Cahill  answered  separately ;  the  other  de- 
fendants Jointly.  They  admitted  the  pro- 
ceeding for  the  holding  of  an  election  on  May 
1,  1915,  as  pleaded  In  the  petition,  and  al- 
leged that  the  resolution  was  recanted  at 
the  subsequent  meeting  of  the  board  at  which 
tbe  order  for  the  election  of  May  8th  was 
made,  and  pleaded  laches,  with  knowledge 
of  the  facts,  and  want  of  Jurisdiction  in  the 
court    There  was  no  replication. 

When  the  cause  was  called  for  trial,  iplaln- 
tlff  called  a  witness,  who,  after  identifying 
himself  as  secretary  of  the  district  was 
asked  by  plaintiff's  counsel: 

"Were  you  secretary  of  that  board  on  the  17th 
day  of  April,  1915?" 

Defendant's  counsel  said: 

"We  object  to  the  introduction  of  any  evi- 
dence under  the  pleadings  in  this  case.  Tour 
honor  has  sustained  a  demurrer  to  the  original 
petition,  and  the  present  amended  petition  states 
no  new  facts,  and  raises  no  new  issues." 

The  court  sustained  the  objection,  to  which 
ruling  of  the  court  the  plaintiffs,  by  coun- 
sel, then  and  there  duly  excepted.  The  plain- 
tiffs then  presented  a  Hat  of  65  names,  and 
offered  to  prove: 

"That  they,  and  each  of  them,  voted  against 
each  of  the  propositions  referred  to  in  plaintiffs' 
petition,  and  that  had  their  votes  been  counted 
as  cast,  neither  of  these  propositions  would  have 
received  a  two-thirds  majority  of  the  votes  cast; 
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•  *  *  that  all  of  the  ballots  which  were  cast 
wpon  this  proposition,  being  inclosed  in  the  bal- 
lot boxes,  which  were  in  the  custody  of  the 
•lecretary  of  the  school  board  of  the  Ritenour 
school  district,  were  removed  on  the  18th  day 
of  September,  1915,  after  the  election  on  May 
8th,  and  either  destroyed  or  concealed,  so  that 
it  would  be  impossible  to  have  them  in  court 
and  produce  them  in  evidence;  *  •  *  that 
all  of  the  plaintiffs  are  resident,  assessed,  tax- 
paying  citizens  of  the  Ritenour  consolidated 
school  district,  and  that  the  defendant  Cahill, 
the  purchaser  of  the  bonds,  had  knowledge  of 
the  unlawful  acts  alleged  in  the  petition,  at 
the  time  of  the  purchase  of  the  bonds ;  that  he 
is  at  present  the  holder  of  the  bonds,  and  that 
the  notices  posted  by  the  board  of  school  direc- 
tors of  the  Ritenour  consolidated  school  district 
for  the  election  of  May  1,  1915,  were  permitted 
to  remain  posted  after  the  notices  for  the  elec- 
tion of  May  8,  1915,  were  posted,  and  that  a 
number  of  the  voters  of  the  school  district  were 
misled  thereby,  and  had  no  actual  notice  of  the 
election  of  May  8th." 

Mr.  Charles,  defendants'  counsel,  said. 

"We  renew  our  objection,  and  make  the  fur- 
ther objection  that  the  matters  offered  to  be 
established  by  the  plaintiffs  are  incompetent  and 
immaterial  for  any  purpose  or  upon  any  issue 
joined  by  the  pleadings." 

The  court  sustained  the  objection,  to  ■which 
ruling  of  the  court  the  plaintiffs,  by  counsel, 
then  and  there  duly  excepted. 

The  court  thereupon  entered  Its  decree  dis- 
missing the  petition,  from  which,  after  mo- 
tion for  a  new  trial  overruled,  the  appeal 
is  prosecuted. 

[1]  I.  The  question  Is  squarely  presented 
whether  the  defendants  were  entitled  to 
judgment  upon  the  pleadings  as  they  stood  at 
the  time  the  ruling  of  the  court  upon  the  ad- 
mission of  evidence  was  made.  This  was  evi- 
dently the  theory  of  the  parties  adopted  by 
the  court  In  its  ruling,  and  is  suflldently  pre- 
sented by  the  record. 

The  appellants  contend  that  the  election 
which  authorized  the  Issue  of  the  bonds  in 
question  was  not  lawfully  held,  because  the 
Judges  and  clerks  were  appointed  by  the 
board  of  directors  of  the  district,  while  the 
law  required  their  appointment  by  the  county 
court,  under  the  provisions  of  the  act  "pro- 
viding for  the  appointment  by  county  courts 
of  judges  and  clerks  for  special  elections, 
and  for  the  making  by  county  courts  of  spe- 
cial election  precincts,  and  further  provid- 
ing for  the  repeal  of  inconsistent  acts,  with 
an  emergency  clause."    Laws  1913,  p.  826. 

We  see  nothing  in  the  act  which  tends  to 
sustain  this  view.  Its  title  implies  that  it  is 
applicable  to  those  municipalities  In  which 
elections  are  held  in  precincts  established  by 
the  county  courts.  This  first  section  Indicates 
plainly  that  it  is  Intended  to  apply  to  spe- 
cial elections  where  regular  primary  elec- 
tions or  general  elections  are  held,  while  sec- 
tion 4  states  its  object  to  be  to  avoid  the 


expense  of  six  judges  and  six  clerks  at  each 
precinct  It  has  no  reference  whatever  to 
any  part  of  the  machinery  for  holding  gen- 
eral or  special  school  meetings  by  section 
10879  of  the  Revised  Statutes  of  1909.  The 
board  was  right  in  their  exact  compliance 
with  the  terms  of  that  section. 

[2]  II.  It  is  contended  by  the  appellants 
that  the  bonds  issued  in  this  case  are  Invalid, 
because  the  proposition  submitted  to  the  vot- 
ers for  their  assent  to1  the  indebtedness 
which  they  represent  was  "double,"  In  that 
It  authorized  the  creation  of  Indebtedness  for 
two  separate  purposes  by  a  single  vote.  It  Is 
not  contended  that  there  is  any  express  pro- 
vision of  either  statute  or  Constitution  which 
forbids  this,  but  that,  as  was  said  by  Graves, 
J.,  in  a  dissenting  opinion  In  State  ex  rel.  v. 
Gordon,  223  Mo.  loc.  dt.  36,  122  S.*W.  1018, 
It  "rests  upon  the  sound  discretion  of  the 
courts,  in  the  administration  of  justice  to 
prevent  a  fraudulent  exercise  of  the  taxing 
power  of  the  state,  a  power  closely  scrutiniz- 
ed by  the  courts,"  and  that  in  the  exercise  of 
this  discretion  the  rule  has  been  established 
that  "two  propositions  cannot  be  united  in 
the  submission,  so  as  to  have  one  expression 
of  the  vote  answer  both  propositions,  as  vot- 
ers might  be  thereby  induced  to  vote  for 
both  propositions  who  would  not  have  done 
so,  if  the  questions  had  been  submitted  sin- 
gly." This  question  has  been  often  before  this 
court  in  cases  to  which  we  shall  presently 
have  occasion  to  refer  In  connection  with  the 
facts  presented  in  this  case. 

It  is  not  questioned  that  this  school  dis- 
trict bad  the  power,  under  the  provisions  of 
section  10869  of  the  Revised  Statutes  of  1909, 
to  erect  more  than  one  public  school  build- 
ing in  the  district,  and  (section  10777)  to 
borrow  money  therefor,  and  also  for  repair- 
ing the  same  and  building  additions  thereto, 
and  to  issue  bonds  In  payment  therefor.  Nor 
is  any  question  raised  as  to  the  necessity  for 
these  buildings,  which  we  will  treat,  to  save 
words  in  illustration,  as  two  distinct  school- 
houses.  By  these  statutes  the  law  imposed 
upon  the  board  of  directors  the  duty  of  de- 
termining tentatively  their  necessity,  and 
submitting  the  question  of  borrowing  mon- 
ey for  their  erection  to  the  voters  of  the 
entire  district,  and  not  to  the  voters  of  any 
particular  portion  to  be  specially  benefited 
thereby,  to  be  ultimately  repaid  by  taxation 
upon  all  the  property  of  the  district  In  de- 
termining whether  money  should  be  borrow- 
ed, the  voters  necessarily  determined  wheth- 
er the  buildings  should  be  constructed.  In 
determining  whether  the  question  of  expendi- 
ture for  both  should  be  submitted  at  a  single 
meeting,  in  order  to  obtain  a  valid  and  hon- 
est expression  of  the  will  of  the  voters,  un- 
affected by  what  is  called  jugglery  and  log- 
rolling in  the  opinion  to  which  we  have  al- 
ready   referred,    required   of   the   directors 
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something  mare  than  the  narrow  and  tech- 
nical vision  that  sees  a  fly  on  the  .house  with- 
out Boeing  the  house.  It  required  a  broad- 
view  of  the  needs  of  the  entire  district 
Should  .they  determine  to  submit  one  at  a 
time  at  different  elections,  Jugglery  Would  be- 
gin at  the  start  to  gain  the  advantage  of  the 
first  submission,  bo  that  voters  might  be  fed 
with  promises  of  future  help  to  obtain  their 
support  for  a  proposition  in  which  they  could 
have  no  immediate  beneficial  interest, ,  bat 
only  a  burden  of  taxation  for  others.  It 
may  be  said  that  honesty  should  be  presum- 
ed, but  that  is  not  the  theory  of  the  Constitu- 
tion. It  was  not  made  to  protect  the  prop- 
erty of  the  district  against  honesty.  If  we 
were  bound  to  presume  that.  In  the  struggle 
between  honesty  and  avarice  in  the  minds 
of  officers  attd  voters,  the  victory  would  al- 
ways come  to  the  right  side;  there  would  be 
no  place  in  our  laws  for  those  technical  rules 
of  construction  for  our  protection  against 
jugglery  and  log-rolling. 

We  have  come  to  the  conclusion  that  In  the 
case  we  are  now  considering  reason  requir- 
ed and  the  law  permitted  the  submission  of 
both  these  propositions  at  the  same  election, 
and  that  this  court  has  no  authority  to  write 
into  the  Constitution  or  statutes  any  provi- 
sion making  it  our  duty  to  revise.  In  this  re- 
spect, the  action  of  those  upon  whom  .the  stat- 
ute has  conferred  the  jurisdiction  to  deter- 
mine the  question  whether  both  branches  of 
this  proposition  should  be  submitted  at  the 
same  election. 

[3]  III.  The  order  of  the  board  of  direc- 
tors calling  the  meeting  at,  which  the  bonds 
were  voted  indicated  its  purpose  as  follows: 


"To  teat  the  sense  of  the  legal  voters  of  said 
district  upon  a  proposition  to  authorise  the 
board  of  directors  to  borrow-  $14,000,  and  to 
issue  bonds  therefor,  for  the  purpose  of  erect- 
ing a  four-room  schoolhouae  at  Home  Heights, 
and  to  furnish  and  equip  the  same." 

Also: 

"For  the  purpose  of  testing  the  sense  of  the 
legal  voters  of  said  school  district  upon  a  prop- 
osition to  authorize  the  board  of  directors  to 
borrow  $9,000,  and  to  issue  bonds  therefor,  for 
the  purpose  of  erecting  a  two-room  addition  and 
making  repairs  at  Ritenour  School,  and  to  fur- 
nish and  equip  the  same." 

That  these  propositions  wen  separately 
submitted  to  the  voters  at  the  meeting  called 
and  held  for  that  purpose  Is  admitted.  If,  as 
we  have  already  held,  it  was  lawful  to  submit 
each  of  these  propositions  to  incur  Indebted- 
ness separately  at  the  same  meeting,  there 
is  nothing  in  the  record  to  indicate  that  it 
was  done  in  such  a  way  as  to  violate  the  rule 
stated  in  the  dissenting  opinion  of  Graves,  J, 
In  State  ex  rel.  v.  Cordon,  supra,  that  the 
proposition  should  not  be  so  united  as  to- have 
one  expression  of  the  vote  answer  both  propo- 


sitions. The  rule  in  this  respect  r  jm  been  be- 
fore us  in  numerous  cases.  State  ex  rel.  v. 
Allen,  183  Mo.  288,  82  S.  W.  103;  State  ex 
rel  t.  Allen,  186  Mo.  678,  85  S.  W.  531;  State 
ex  reL  v.  Wilder,  200  Mo.  97,  #8  S.  W.  465; 
State  ex  reL  v.  Wilder,  217  Mo.  261,  116  S. 
W.  1087;  State  ex  rel.  v.  Gordon,  supra; 
State  ex  reL  v.  Gordon,  268  Ma  821,  188  S. 
W.  88.  We  are  unable  to  find  in  any  of 
these  cases  anything  inconsistent  with'  the 
vlewa  we  have  expressed.  The  last  case 
cited  combines  a  proposition  for  building  a 
county  courthouse  at  Bowling  Green,  in  Pike 
county,  with  a  proposition  to  build  a  court- 
house at  Louisiana,  for  the  occupancy  of  the 
Louisiana  court  of  common  pleas.  In  that 
case  this  court  said: 

"The  submission  combined  the  two.  The  vot- 
ers could  vote  for  both  courthouses  or  against 
both  courthouses.  No  opportunity  was  given 
to  vote  for  one  and  against  the  other.  His  ap- 
pears from  the  face  of  the  question  submitted." 

In  that  case  this  court,  quoting  from  Lewis 
v.  Commissioners,  12  Kan.  loc.  clt  218,  said: 

"Two  or  more  questions  may  be  submitted  at 
a  single  election,  provided  each  question  may  be 
voted  on  separately,  so  that  each  may  stand 
or  fall  upon  its  own  merits.  But  that  is. a  very 
different  matter  from  tacking  two  questions  to- 
gether, to  stand  or  fall  upon  a  single  vote.  It 
seeds  no  argument  to  show  the  rank  injustice 
of  such  a  mode  of  submission." 

In  the  Memphis  Case  (State  v.  Gordon,  228 
Mo.  loc.  dt  11,  122  S.  W.  1010),  the  single 
proposition  submitted  was: 

"To  incur  an  indebtedness  for  said  school 
district  in  the  sum  of  $22,500  for  the  purpose  of 
using  $20,000  of  said  amount  in  building  a 
schoolhouae  in  the  first  school  ward  of  said 
school  district  and  furnishing  the  same,  and 
$2,500  of  said  amount  to  be  used  in  building  an 
addition  to  and  improving  the  schoolbouse  in 
the  second  school  ward  of  said  district." 

No  opportunity  was  offered  for  a  separate 
vote  on  either  proposition.  In  State  ex  rel. 
v.  Allen,  186  Mo.  674,  85  S.  W.  631,  the  prop- 
osition voted  on*  was  to  create  an  indebted- 
ness of— 

"$4,500  to  be  used  for  the  purpose  of  purchas- 
ing a  site  and  the  erection  and  construction  of 
a  public  building  thereon,  or  the  purchase  of  a 
site  and  building  to  be  used  for  a  city  hall,  city 
prison,  and  hose  house,  and  for  furnishing  the 
same,  and  the  further  sum  of  $7,500  to  be  used 
in  making  repairs  and  improvements  in  water- 
works and  electric  light  plant  and  extension  of 
water  mains  and  electric  lines  belonging  to  said 
city." 

No  Instance  Is  cited,  nor  do  we  find  any 
case  holding  that  two  distinct  propositions 
connected  with  the  same  subject-matter  may 
not  be  separately  submitted  at  the  same  elec- 
tion and  separately  voted  upon  in  a  case  of 
this  character  as  was  done  in  this  Instance. 
The  problem  which  confronted  the  district 
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was  adequate  and  convenient  school  faculties 
to  be  furnished  for  all  and  at  the  expense  of 
all  alike.  Neither  the  Constitution  nor  the 
statutes  required  that  the  question  whether 
this  shall  be*  done  in  one  bouse  or  two  be 
submitted  to  the  voters.  It  is  the  duty  of  the 
directors  tentatively  to  determine  this,  and 
then  submit  the  question  of  indebtedness 
their  determination  involves  to  the  voters, 
who  may  then  turn  it  down  if  they  choose. 
In  this  case  they  might,  with  equal  ease,  turn 
down  the  entire  proposition,  or  either  end  of 
It,  and  cast  upon  the  directors  the  full  re- 
sponsibility of  the  situation.  In  the  printed 
briefs  before  us  we  find  no  suggestion  pf  any 
method  of  ascertaining  the  will  of  the  voters 
with  respect  to  the  existing  situation  other 
than  the  one  adopted,  and,  in  the  light  of  the 
Information  they  have  vouchsafed  as  in  this 
record,  we  confess  that  we  are  unable  to  sug- 
gest a  better  plan  ourselves.  We  think  the 
proceedings  were  regular,  and  the  bonds  in 
question  are  consequently  regular,  and  val- 
id upon  the  face  of  the  record. 

[4]  IV.  All  the  proceedings  leading  to  the 
Issue  of  the  bonds  being  regular,  they  have 
become,  by  their  registry,  prima  facie  valid. 
The  question  remains  whether  these  plaintiffs 
may  show,  under  the  pleadings  as  they  stand,' 
that  the  proposition  to  create  the  underlying 
Indebtedness  was  not  in  fact  carried  by  the 
votes  of  two-thirds  of  all  the  electors  of  the 
district  In  passing  to  this  question  we  note 
the  appellants  have  wisely  omitted  to  insist 
on  the  point  urged  in  their  petition  that  the 
abandonment  of  the  first  resolution  for  the 
submission  in  three  distinct  questions  is  ei- 
ther an  irregularity  in  the  proceedings  or 
some  evidence  of  fraud.  We  think  the  reason 
for  this  course  appears  plainly  on  the  face 
of  the  record,  and  that  the  board  of  directors 
acted  in  that  respect  clearly  within  its  pow- 
er. Nor  do  they  favor  us  with  any  argu- 
ment to  sustain  the  position  that  we  have  the 
inherent  right,  without  express  legislative  au- 
thority, to  revise  the  count  of  those  expressly 
authorized  by  law  to  make  it  and  to  declare 
the  result  They  rely  exclusively  upon  our 
general  Jurisdiction  as  a  court  of  equity  to 
grant  relief  on  the  ground  of  fraud,  which 
may,  under  proper  circumstances,  when  prop- 
erly and  timely  invoked,  avoid  all  transac- 
tions including  our  own  judgments. 

We  think  this  general  proposition.is  true  in 
those  cases  involving  the  private  property  of 
individuals,  and  is  therefore  applicable  in 
this  case.  The  question  is  Whether,  upon  this 
record,  they  have  properly  Invoked  this  ex- 
traordinary power.  In  considering  It  we 
must  not  forget  that  it  is,  in  effect  the  con- 
test of  an  election,  the  result  of  which  has 
been  ascertained  and  announced  by  those 
clothed  by  the  Legislature  with  that  statutory 
power,  and  is  therefore  analogous,  in  so  far 
as  It  affects  public  interests,  to  those  con- 


tests Of  the  election  of  county,  municipal,  and 
school  district  officers  expressly  authorized 
by  statute  and  required  to  be  instituted  with- 
in 20  days  after  the  completion  of  the  of- 
ficial count.  The  same  courts  have  Jurisdic- 
tion, and  the  private  Interest  upon  which 
this  controversy  rests  is  inseparately  mingled 
with  the  interest  of  the  public  at  large,  which 
has  already  received  and  used  for  the  gen- 
eral good  the  proceeds  of  the  bonds.  Every 
taxpayer  of  the  district  including  the  plain- 
tiffs, is  now  sharing  in  the  benefit  The  pro- 
ceeds of  the  bonds  cannot  now  be  returned. 
The  only  remedy  which  wo  can  afford  la  to 
deny  the  power  of  the  district  to  pay,  and 
the  right  of  him  who  has  advanced  the  money 
to  receive  back,  the  amount  appropriated  to 
the  public  use. 

Under. these  circumstances,  the  maxim  Is 
particularly  applicable  that  those  seeking 
such  a  remedy  must  come  to  a  court  of  equity 
with  clean  hands;  that  they  should  have  done 
everything  that  common  honesty  dictates  to 
protect  themselves  against  what  they  now 
claim  to  be  an  illegal  exaction,  without  sub- 
jecting the  Innocent  to  unnecessary  and  Ir- 
reparable loss.  \ 

The  plaintiffs  were,  from  the  beginning, 
members  of  the  political  community  which 
perpetrated  the  alleged  wrong.  ■  Seven  of 
them  voted  against  It  at  the  election.  The 
record  is  silent  as  to  how  many,  If  any,  of 
the  24  voted  the  other  way.  The  officers  who 
ordered  the  election  and  held  it  who  counted 
the  votes  and  announced  the  result,  were 
their  officers,  elected  as  their  agents  for  the 
very  purpose,  and  it  is  right  in  equity,  as  ad- 
ministered by  the  courts,  that  their  negli- 
gence should  be  fairly  measured  with  the 
negligence  of  the  defendant  purchaser  in  de- 
termining where  the  loss  should  fall. 

[»]  V.  We  have  before  us  in  the  record  ttie 
petition,  which  sets  forth  the  facts  relied  on 
by  the  plaintiffs,  and  the  answer  of  the  de- 
fendants, which  sets  out  as  new  matter  other 
facts  relating  to  the  issue  of  the  bonds  which 
are  not  denied.  The  petition  states  that  the 
24  plaintiffs  are  and  were  at  all  times  men- 
tioned In  It  resident  assessed,  taxpaylng  citi- 
zens of  the  school  district  some  of  whom,  as 
we  have  already  said,  appear  from  the  record 
to  have  voted  in  the  election.  It  is  fair  to 
assume  that  they  were  on  the  ground,  with 
every  opportunity  to  investigate  the  circum- 
stances which  they  now  allege,  and  we  must 
assume  that  they  knew  that  In  due  course  the 
record  then  made  must  be  submitted,  with 
the  bonds,  to  the  state  auditor  for  registra- 
tion; that  if  registered  by  him,  his  certifi- 
cate would  be  prima  facie  evidence  of  their 
validity;  and  that,  in  the  absence  of  any  ob- 
jection, they  would  then  be  negotiated  and 
the  money  received  by  the  district  and  used 
for  the  purposes  stated  in  the  resolution 
which  authorised  the  vote.    If  they  knew  of 
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the  fraud  in  the  count  which  they  hare  made 
the  foundation  of  this  suit  It  was  their  duty 
then  to  disclose  it,  and  they  themselves  would 
he  guilty  of  a  fraud,  should  they  wait  until 
the  money  had  been  received  and  used  for 
their  benefit 

[I]  It  is  one  of  the  fundamental  rules  of 
equity  pleading  that  in  suits  for  relief  for 
fraud  it  is  not  sufficient  to  allege  the  fraud  in 
general  terms.  Tbe  facts  which  constitute  it 
must  be  clearly  alleged,  so  that  the  court 
may  draw  its  conclusions  from  them  and  not 
from  the  naked  statement  of  the  pleader. 
Bigelow  on  Fraud,  114;  12  R.  C.  I*  p.  416, 
and  cases  cited.  It  is  not  sufficient  to  set 
out  facts  which  show  that  either  the  pleader 
or  his  adversary  has  been  guilty  of  fraud, 
and  leave  the  court  to  draw  its  inference  Be- 
tween them.  The  particular  fraud  charged 
in  this  case  is  the  miscount  of  the  vote  and 
the  sale  of  the  bonds  thereon.  Assuming  that 
the  purchaser  had  no  knowledge  of  any  fraud- 
ulent element  In  their  issue  and  sale,  then  the 
plaintiffs,  for  whose  benefit  they  were  sold, 
were,  if  they  knew  the  facts  in  time,  and  fail- 
ed to  interfere,  participants  in  the  fraud 
against  him,  and  he  was  Innocent.  If  the 
purchaser  shared  their  knowledge,  both  were 
equally  guilty.  It  was  necessary,  therefore, 
that  the  plaintiffs  should  plead  the  facts  con- 
cerning their  knowledge  of  the  fraud  to  state 
a  cause  of  action.  This  they  have  failed 
to  do. 

On  the  other  hand,  one  of  the  objects  of  the 
law  requiring  the  registration  of  the  bonds 
and  tbe  preservation  of  the  record  upon 
which  they  stand  in  the  office  of  the  state 
auditor  is  to  give  them  value  in  the  market 
and  facilitate  their  sale.  Knowing  this,  tbe 
plaintiffs  waited  until  after  their  registration 
and  the  completion  of  the  sale  by  the  pay- 
ment of  the  money  by  the  purchaser  into  the 
treasury  on  June  19,  1915.  Then  to  make  as- 
surance doubly  sure  they  waited  until  Sep- 
tember 12,  1915,  when  the  ballots  were  re- 
moved from  the  boxes  and  destroyed.  To 
make  trebly  sure  of  their  profit  from  the 
transaction,  they  waited  another  month,  and 
until  the  money  had  all  been  used  for  the 
purpose  for  which  it  was  borrowed,  before 
beginning  their  suit.  We  think,  that,  for 
failure  to  state  facts  concerning  the  acquisi- 
tion of  their  knowledge  with  reference  to  the 
fraud  charged,  the  petition  was  fatally  de- 
fective. 

[7]  VI.  The  same  rule  of  pleading  applies 
to  the  statement  in  the  petition  of  knowledge 
by  tbe  purchaser  of  facts  sufficient  to  put  him 
upon  Inquiry  with  reference  to  the  truth  of 
the  auditor's  certificate  accompanying  the 
bonds.    It  is  as  follows: 

"Plaintiffs  state  that  the  bonds  hereinbefore 
referred  to  are  void  in  the  hands  of  defendant 
3.  G.  Cahill,  for  the  reason  that  said  Cahill 


knew,  or  by  the  exercise  of  ordinary  diligence 
could  have  known,  that  the  said  election  was 
illegally  and  unlawfully  held,  and  that  the  said 
bonds  had  no  validity'  at  the  time  he  purchased 
the  same;  that  said  Cahill,  at  the  time  he  pur- 
chased tie  said  bonds,  was  possessed  of  suffi- 
cient' facts  concerning  the  said  election,  and  of 
the  acts  and  things  herein  specified  as  rendering 
the  said  election  illegal  and  void,  to  have  put 
a  person  of  ordinary  prudence  upon  his  inquiry 
concerning  the  validity  of  said  bonds." 

As  we  have  already  shown,  the  only  ques- 
tion for  our  determination  is  one  of  fraud, 
arising  upon  the  charges  that  the  votes  were 
falsely  counted.  The  alternative  averment  of 
actual  or  constructive  notice  charges  neither 
the  one  nor  the  other;  but,  although  it  im- 
plies the  intention  of  the  pleader  to  stand 
upon  constructive  notice,'  that  is  to  say  a 
knowledge  of  facts  sufficient  to  put  a  pru- 
dent person  upon  inquiry  as  to  their  meaning, 
no.  such  facts  are  stated.  The  averment 
amounts  simply  to  a  general  allegation  that 
the  purchaser  was  careless,  and  is  not  suffi- 
cient to  charge  him  with  notice  of  any  fact 
discrediting  the  truth  of  the  auditor's  certifi- 
cate. It  is  not  necessary  for  us  to  inquire 
whether  such  an  averment  would  sustain  a 
verdict  for  the  plaintiffs  after  trial  of  the 
issue.  It  was  attacked  in  due  time  at  the 
trial,  and  the  court  was  right  in  sustaining 
the  objection  to  the  evidence,  In  so  far  as 
that  allegation  was  in  issue. 

We  think  the  Judgment  of  tbe  circuit  court 
for  St.  Louis  county  was  right,  and  it .  is 
accordingly  affirmed. 

RAILEY,  C,  concurs. 

PEE  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court.  1% 

WOODSON,  J.,  concurs.   ■• 

BLAIR,  P.  J.,  concurs  in  separate  opinion, 
in  which  GRAVES,  J.,  concurs. 

BOND,  J.,  concurs  in  result. 

BLAIR,  P.  J.  (concurring).  [I]  Tbe  bonds 
had  been  negotiated  when  this  action  was  be- 
gun. In  State  ex  reL  v.  Gordon,  268  Mo.  321, 
188  S.  W.  88,  it  was  held  by  court  en  banc 
that  a  bond  issue,  after  negotiation,  could  not 
be  attacked  on  the  ground  of  doubleneas  In 
the  proposition  submitted  to  the  voters.  The 
question  whether  the  proposition  reviewed  In 
this  case  was  or  was  not  double  is  not  pre- 
sented by  this  record.  Some  expressions  In 
the  opinion  seem  to  be  in  accord  with  the 
majority  opinion  in  State  ex  rel.  v.  Gordon, 
223  Mo.  1, 122  S.  W.  1008.  That  case  was  ex- 
pressly overruled  in  State  ex  reL  v.  Gordon, 
268  Mo.  321,  188  S.  W.  88. 

I  concur  In  the  result  reached  by  the  Com- 
missioner. 

GRAVES,  J,  concurs. 
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DESSAUER       t.       SUPREME       THORP, 

KNIGHTS  OF  THE  MAOCABEHJS 

OF  THE  WORLD.    (No.  1865a) 

(Saprcme  Court  of  Missouri,  in  Bane.    March 
16,  1919.    Rehearing  Denied  April  7, 
1919.) 

iKBUXAircx  ♦=>719(6)  —  Fsaixbnai.  Bimtrrr 
InauKAircB— Chabos  m  Bt-Lawb  —  Sui- 

C3DS. 

Where '  fraternal  policy  waa  leaned  when 
by-laws  provided  that  in  eaae  of  anicide  within 
five  year*  all  aaaeaamenta  paid  ehonld  be  re- 
paid the  beneficiary,  a  anbaeqaently  adopted  by- 
law that  beneficiary  in  anch  caae  should  receive 
only  amount  equal  to  twice  amount  contributed 
to  life  benefit  fund  by  member  during  his  life- 
time did  not  control  rights  of  beneficiary, 
though  policy  provided  member  was  to  be 
bound  by  all  by-laws  in  force  and  subsequently 
enacted. 

Bond,  O.  J,  and  Woodson  and  Walker,  JJ., 
dissenting  In  part. 

Appeal  from  St  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Suit  by  Hannah  Dessauer  against  the  Su- 
preme Tent,  Knights  of  the  Maccabees  of  the 
World.  From  a  Judgment  for  plaintiff, 
defendant  appealed  to  the  St  Louis  Court 
of  Appeals,  which  reversed  (191  Mo.  App. 
76,  176  S.  W.  461),  and  directed  the  circuit 
court  to  render  judgment  for  plaintiff  for  the 
amount  tendered  by  defendant  before  suit 
and  the  cause  was  certified  to  the  Supreme 
Court  Judgment  of  the  circuit  court  af- 
,  firmed,  and  opinion  of  the  St  Louis  Court  of 
Appeals  overruled.      . 

The  plaintiff  brought  this  suit  In  the  cir- 
cuit court  of  the  city  of  St  Louis  against  the 
defendant  on  jat  fraternal  benefit  policy,  to 
recover  the  sun  of  $3,000  alleged  to  be  due 
her  thereon.  Judgment  was  rendered  on  the 
pleadings  In  her  favor  for  the  sum  sued  for 
and  Interest  In  due  time  and  in  proper 
form  the  defendant  appealed  the  cause  to 
the  St  Louis  Court  of  Appeals,  which  re- 
versed the  Judgment  and  directed  the  cir- 
cuit court  to  render  judgment  for  the  plain- 
tiff for  $744,  the  amount  tendered  by  the  de- 
fendant before  the  suit  was  Instituted.  One 
of  the  Judges  of  the  Court  of  Appeals  dis- 
sented from  the  opinion  therein  rendered, 
and  the  cause  was  duly  certified  to  this  court 

The  policy  is  dated  August  14,  1900,  and 
the  material  parts  thereof  are  as  follows: 

"This  certifies  that  Sir  Knight  Emanuel  Des- 
sauer has  been  regularly  admitted  as  a  member 
of  Hall  Tent  No.  8,  located  at  St.  Louis,  state 
of  Missouri,  and  that  in  accordance  with  and 
under  the  provisions  of  the  laws  of  the  order 
he  is  entitled  to  all  the  rights,  benefits,  and 
privileges  of  membership  therein,  and  that  at 
his  death  one  assessment  on  the  membership, 
not  exceeding  in  amount  the  sum  of  three  thou- 


sand dollars,  will  be  paid  as  a  benefit  to  Han- 
nah Dessauer,  bearing  relation  to  him  of  wife, 
upon  satisfactory  proof  of  his  death,  together 
with  the  surrender  of  this  certificate,  provided 
he  shall  have  in  every  particular  complied  with 
the  laws  of  the  order  now  in  force,  or  that  may 
hereafter  be  adopted,  and  has  not  obtained  his 
membership  by  fraud  or  misrepresentation  aa  to 
his  age,  family  history,  physical  condition,  or 
occupation,  when  admitted  to  membership,  as 
shown  by  his  application,  which  is  hereby  made 
a  part  of  this  certificate." 

At  the  time  of  the  Issue  of  the  policy  the 
following  by-law  of  the  company  was  in  force: 

"Section  173.  No  benefit  shall  be  paid 
•  *  •  when  death  waa  the  result  of  suicide 
within  five  years  after  admission,  whether  the 
member  taking  his  own  life  was  sane  or  in- 
sane at  the  time,  or  when  the  death  of  the  mem- 
ber was  intentionally  caused  by  the  beneficiary 
or  beneficiaries  of  such  member:  Provided,  that 
in  case  of  suicide  within  five  years  after  admis- 
sion, all  assessments  paid  to  the  Supreme  Tent 
by  such  member  shall  be  paid  back  to  the  bene- 
ficiary named  in  the  certificate  and  such  amount 
shall  be  the  full  amount  that  can  be  claimed  in 
any  such  case." 

On  July  20,  1904,  about  four  years  after 
the  issuance  of  the  policy,  the  following  by- 
lav/  was  adopted  by  the  company  and  remain- 
ed in  force  until  after  the  death  of  the  in- 
sured: 

"No  benefits  shall  be  paid  on  account  of  the 
death  of  a  member  who  shall  die  by  his  own 
hand,  whether  sane  or  insane:  Provided,  how- 
ever, that  the  beneficiary  named  in  life  benefit 
certificate,  or  the  person  legally  entitled  to  the 
benefit,  shall  receive  an  amount  equal  to  twice 
the  amount  contributed  to  the  life  benefit  fund 
by  the  member  during  his  lifetime." 

The  insured  knew  of  this  by-law,  and  con- 
tinued to  pay  his  assessments  and  dues  up 
to  the  19th  day  of  January,  1911,  when  be 
took  his  own  life  by  shooting  himself  in  the 
head. 

D.  D.  Altken,  of  Flint  Mich.,  and  R.  P. 
St  C  B.  Williams,  of  St.  Louis,  for  appellant 

William  8.  Campbell,  of  St  Louis,  for 
respondent 

WOODSON,  J.  (after  stating  the  facts 
as  above).  I.  There  la  but  a  single  legal 
proposition  presented  by  this  record  for  de- 
termination, and  that  is  whether  or  not  the 
by-law  adopted  July  20,  1904,  Is  controlling 
in  this  case.  Counsel  for  defendant  contends 
that  It  Is,  while  those  for  the  plaintiff  deny 
that  proposition,  and  assert  that  the  by-law 
of  August  14, 1900)  in  force  at  the  date  of  the 
Issuance  of  the  policy,  controls. 

In  the  light  of  .the  decisions  of  the  courts 
of  this  state,  this  can  no  longer  be  consider- 
ed an  open  question.  They  are  unanimous 
In  holding  that  the  contract  rights  between 
the  parties  regarding  the  benefits  the  member 
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U  to  receive  under  the  terms  of  the  policy 
cannot  be  destroyed,  Impaired,  or  taken  away 
from  him  by  a  subsequently  enacted  by-law 
by  the  association,  even  though  the  applica- 
tion 'for  the  policy,  and  the  policy  itself,  con- 
tains a  provision  to  the  effect  that  the  mem- 
ber is  to  be  bound  by  and  must  conform  to  all 
the  laws  then  In  force,  as  well  as  such  as 
may  thereafter  be  enacted  by  the  associ- 
ation; the  provisions  regarding  such  subse- 
quently enacted  by-laws  have  been  construed, 
and  must  be  construed,  to  mean  such  by-laws 
and  rules  as  may  be  thereafter  enacted  for 
the  government  and  regulation  of  the  con- 
duct and  management  of  the  affairs  of  the 
association,  and  prescribing  the  duties  of 
the  members,  and  not  for  the  purpose  of 
changing  or  nullifying  contracts  entered  Into 
with  Its  members.  Among  the  cases  so  hold- 
ing are  the  following : 

In  Smith  v.  Supreme  Lodge,  K.  of  P.,  83 
Mb.  App.  512,  loc.  clt  526,  the  court  said: 

"The  fact  that  it  reserved  the  right,  by  the 
assent  of  the  member,  to  make  future  laws 
obligatory  on  him,  could  not  justly  be  deemed 
to  comprehend  the  right  to  abate  its  debt,  for 
that  would  pro  t&nto  destroy  the  contract  be- 
tween the  parties,  and  to  permit  one  person  to 
accept  the  consideration  of  a  debt,  and  subse- 
quently to  deny  a  material  part  or  all  of  such 
debt,  would  authorize  a  patent  fraud,  which  the 
law  does  not  deem  to  have  been  within  the  in- 
tent of  a  mere  general  agreement  for  changes  In 
the  contract." 

In  Morton  v.  Supreme  Council  Royal 
league,  100  Mo.  App.  76,  loc.  dt  92,  73  S. 
W.  259,  264,  the  court  said: 

"Whatever  the  rule  may  be  In  other  juris- 
dictions, in  this  one  It  is  that  by-laws  of  the 
kind  involved  in  this  controversy  do  not  ma- 
terially alter  or  impair  prior  contracts  of  in- 
surance, whatever  the  proviso  of  the  certificate 
may  be  in  regard  to  future  by-laws,  on  the' 
theory  above  stated,  that  the  intention  of  such 
a  provision  is  to  bind  the  insured  simply  by  ad- 
ministrative or  regulative  enactments;  not 
such  as  go  to  the  reduction  or  withdrawal  of 
the  consideration  for  which  assessments  are 
charged." 

In  the  case  of  Campbell  v.  American  Bene- 
fit Club,  100  Mo.  App.  249,  lot  dt  256,  73 
S.  W.  342,  344,  the  court  said : 

"Yet  the  proper  interpretation  of  the  con- 
tract, and  the  true  intent  of  the  recital  in  the 
application,  were  to  render  obligatory  upon  the 
insured  only  after-adopted  laws  for  the  conduct 
of  the  order,  duties  of  the  members,  and  the 
like,  but  not  such  as  Bought  to  impair  or  affect 
the  existing  contract  of  insurance,  in  our  judg- 
ment, is  supported  by  the  weight  of  authority, 
and  is  controlling  and  herein  approved." 

In  Sisson  v.  Supreme  Court  of  Honor,  104 
Mo.  App.  54,  loc.  dt.  61,  78  S.  W.  297,  299, 
the  court,  in  discussing  this  question,  said: 

"But  do  not  mean  that  the  sotiety  may  inter- 
fere with  the  essential  provisions  of  the  con- 
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tract  of  insurance,  and.  that  it  is  powerless,  by 
by-laws  or  otherwise,  to  change  or  modify  the 
essentials  of  the  contract  of  insurance  with- 
out the  express  consent  of  the  member." 

So  in  the  case  of  Pearson  v.  Knight  Temp- 
lars' Indemnity  Company,  114  Mo.  App.  283, 
loc.  dt.  290,  89  S.  W.  588,  590,  the  court,  In 
discussing  the  question  of  the  effect  of  a  sub- 
sequently enacted  by-law  on  previous  con- 
tracts, said: 

"I  think  it  may  be  safely  asserted  that  the 
doctrine  of  this  court  is  that  beneficiary  as- 
sociations, doing  an  insurance  business  on  the 
assessment  plan,  are  without  authority  to 
change  or  modify  their  contracts  of  insurance 
without  the  express  assent  of  the  members,  and 
that  this  doctrine  is  supported  By  the  great 
weight  of  authority  elsewhere,  as  shown  by  the 
cases  cited  in  the  opinion  in  Morton  v.  Su- 
preme Council,  supra." 

In  the  case  of  Zlmmermann  v.  Supreme 
Tent,  K.  O.  T.  M.,  122  Mo.  App.  591,  loc.  dt 
601,  99  S.  W.  817,  819,  the  identical  question 
that  is  Involved  in  this  case  was  there  pre- 
sented, and  the  court  after  reviewing  the 
decisions  to  which  we  have  referred  above, 
said: 

"This  court,  however,  has  been  consistent  in 
holding  that  the  benefit  contracted  for  cannot 
be  destroyed  or  impaired  by  a  subsequently  en- 
acted by-law,  though  the  member  agree  in  ad- 
vance that  his  contract  should  be  governed  by 
subsequently  enacted  by-laws,  on  the  ground 
that  a  by-law  which  impairs  the  indemnity  se- 
cured is  unreasonable,  and  could  not  have  been 
in  the  mind  of  the  member  when  he  entered 
into  the  agreement.  It  seems  most  unreason- 
able that  the  member  would  agree  in  advance 
that  the  very  thing  he  was  contracting  for,  to 
wit  the  benefit  to  accrue  to  his  beneficiary, 
might  be  destroyed  or  impaired  by  the  opposite 
party  to  the  contract  at  any  time  in  the  future 
it  might  choose  to  do  so,  by  passing  a  by-law." 

In  the  case  of  Lewlne  v.  Supreme  Lodge, 
122  Mo.  App.  547,  loc.  dt  558,  99  S.  W.  821, 
825,  the  court  said : 

"And  so  it  has  held  that  the  contract  to  con- 
form to  and  abide  by,  or  submit  to  the  penal- 
ties of,  future  by-laws,  did  not  authorize  the 
subsequent  modification  of  the  contract  of  in- 
surance by  an  after-enacted  law  reducing  the 
amount  to  be  paid  in  event  of  suicide ;  that  such 
was  an  unreasonable  exercise  of  the  power 
reserved  under  the  language  quoted,  and  that 
to  hold  such  subsequent  law  valid  would  be  an 
unreasonable  interpretation  of  the  language 
employed  in  the  contract." 

In  the  case  of  Young  v.  Railway  Mail  As- 
sodatlon,  126  Mo.  App.  325,  loc.  dt  333,  108 
S.  W.  557,  559,  the  court  said: 

"But  conceding,  for  the  sake  of  argument 
that  plaintiff  was  bound  to  comply  with  the  by- 
laws of  defendant  it  is  well-settled  law  in  this 
state  that  such  an  agreement  does  not  bind  the 
member  to  comply  with  by-laws  adopted  after 
.the  issuance  of  his  certificate  of  insurance,  if 
the  subsequent  by-laws  in  any  way  impair  hi* 
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eontract  of  insurance,  or  Impose  upon  him  an 
additional  burden." 

In  the  case  of  Wilcox  ▼.  Court  of  Honor, 
184  Mo.  App.  647,  lot  clt  657, 114  &  W.  1165, 
1168,  the  court  said: 

"The  suicide  by-law  in  force  at  the  time  the 
certificate  was  issued  entered  into  and  formed  a 
part  of  the  contract  of  insurance,  and  we  hold 
that  the  amended  by-law  on  the  subject  of  sui- 
cide did  not  in  the  least  alter  or  change  the 
contract  in  respect  to  suicide,  and  that  the 
amendment  was  not  intended  to  affect  con- 
tracts of  insurance  then  in  force.  Neither  was 
the  power  reserved  to  the  order,  by  the  applica- 
tion or  certificate,  or  the  by-laws,  to  substitute 
at  any  time  an  amended  by-law  on  the  ques- 
tion of  suicide  which  would  change  in  the  least 
the  provisions  of  the  contract  of  insurance." 

In  the  case  of  Small  v.  Court  of  Honor, 
136  Ha  App.  434,  loc  dt  442,  117  S.  W.  116, 
118,  the  court  said : 

"We  thins:  it  would  be  most  harsh  and  un- 
reasonable to  hold  that  the  language  employed 
in  the  certificate  and  application  gave  license  to 
defendant  to  destroy  or  impair  its  obligation 
under  the  contract  without  the  consent  of  the 
other  party  to  that  contract." 

In  Kavanaugh  y.  Royal  League,  168  Mo. 
App.  234,  loc.  dt  243,  138  S.  W.  359,  362,  up- 
on this  point  the  court,  after  referring  to  the 
decisions  of  Illinois,  which  sustained  after- 
enacted  by-laws,  said: 

"Though  such  be  the  rule  in  that  state,  the 
courts  of  Missouri  decline  to  give  effect  to  these 
*  *  *  provisions  in  the  contract  as  sufficient 
to  authorize  the  society  to  either  reduce,  im- 
pair, or  destroy  the  indemnity  vouchsafed  in 
the  insurance  certificate.  Indeed,  the  doctrine 
with  us  is  that  it  is  an  unreasonable  interpreta- 
tion or  construction  of  Buch  general  language 
contained  in  the  application  and  certificate  to 
declare  it  sufficient  to  signify  an  intention  up- 
on the  part  of  the  insured  that  the  indemnity 
might  be  either  impaired  or  swept  away  by  a 
future  by-law  on  the  subject  of  suicide.'' 

In  the  case  of  Dieterich  v.  Modern  Wood- 
men, 161  Mo.  App.  07,  loc.  dt  101,  142  S.  W. 
460,  461,  the  court  said: 

"The  association,  from  the  very  nature  of  its 
organization,  has  the  inherent  right  to  change 
its  by-laws.  In  doing  so,  however,  it  is  sub- 
ject to  certain  restrictions.  The  change  must 
be  reasonable,  and  in  harmony  with  the  gen- 
eral purposes  of  the  organization,  and  must  not 
interfere  with  the  contract  rigrns  of  its  mem- 
bers." 

In  the  case  of  Mathews  v.  Modern  Wood- 
men, 236  Mo.  326,  139  S.  W.  151,  Ann.  Cas. 
18120,  483,  this  court  in  referring  to  the  ef- 
fect of  an  after-enacted  by-law  on  previous 
contracts,  in  an  opinion  written  by  Judge 
Lamm,  said: 

"If  it  impaired  the  substantive  property 
rights  of  the  member  in  his  insurance  contract 
as  that  contract  existed  before  its  passage,  then, 
by  the  law  of  the  land,  it  becomes  inoperative 


in  so  far  as  ft  impairs  the  obligation  of  a  cos- 
tract  previously  entered  into  between  the  com- 
pany and  Mathews.  Such  is  the  rationale  of 
Schmidt  v.  Supreme  Lodg-,  228  Mo.  676  [129 
S.  W.  653],  supra.  The  question  is  there  so 
exhaustively  considered  that  no  new  or  fur- 
ther exposition  is  necessary.  Our  conclusion  is, 
in  any  view  of  it  that  said  by-law  should  not 
control  our  disposition  of  this  case." 

In  Hyslnger  v.  Supreme  Lodge,  42  Mo. 
App.  627,  loc.  clt.  635,  where  the  question  of 
an  after-enacted  by-law  regarding  the  ques- 
tion of  beneficiaries  was  considered,  the 
court  said: 

"Levin  made  a  valid  and  binding  contract  of 
insurance,  which  the  defendant  was  not  at  liber- 
ty to  repudiate,  so  long  as  he  paid  his  dues  and 
assessments,  and  otherwise  observed  the  rules 
and  regulations  of  the  order." 

In  Grand  Lodge  v.  Sater,  44  Mo.  App.  445, 
loc.  dt  452,  the  question  before  the  court 
was  with  reference  to  making  the  application 
a  part  of  the  contract  by  an  after-enacted 
by-law,  which  .was  not  a  part  of  It  at  the 
time  the  certificate  was  Issued.  The  court 
said: 

"At  the  time  Sater  became  a  member,  there 
was  no  such  law.  Hence  we  are  of  the  opinion 
that  the  one  subsequently  adopted  in  no  way 
affected  Sater1*  contract  with  the  order.  As 
to  other  amendments  to  the  constitution  and 
by-laws,  Sater  was  bound,  but  not  so  as  to 
changes  directly  affecting  his  contract  of  insur- 
ance. An  insurance  contract  such  as  we  have 
here,  is  as  sacred  as  any  other  contract  *nd  it 
cannot  be  modified  or  changed  by  the  society, 
except  by  the  express  consent  of  the  member." 

In  the  case  of  Knights  Templar  v.  Jarman, 
104  Fed.  638,  44  C.  C.  A.  03,  affirmed  in  187 
D.  S.  197,  23  Sup.  Ct  108,  47  L.  Ed.  139, 
which  was  a  case  from  the  Western  district 
of  Missouri,  the  question  of  the  effect  of  an 
after-enarted  by-law  with  reference  to  sul- 
dde  was  being  considered,  and  the  court 
said: 

"In  the  second  place,  we  observe  that  it  is  not 
a  reasonable  interpretation  of  the  clause  above 
quoted  from  the  application  that  the  applicant 
intended  to  assent  in  advance  to  any  changes 
in  its  constitution  and  by-laws  which  the  com- 
pany saw  fit  to  make,  even  if  they  reduced  the 
amount  of  indemnity  which  the  company  had 
promised  to  pay  in  the  event  of  his  death,  and 
thereby  lessened  the  value  of  his  policy.  *  *  • 
It  is  not  reasonable,  however,  to  suppose  that 
he  intended  to  agree  in  advance  that  the  com- 
pany might  at  any  time  reduce  the  promised 
indemnity  to  any  sum  which  it  found  convenient 
to  pay." 

In  the  case  of  Smyth  v.  Supreme  Lodge, 
220  Fed.  438,  137  C.  C.  A  32,  affirming  the 
same  case  in  (I).  C)  198  Fed.  969,  the  court 
says: 

"I  think  courts  should  and  wfll  hold  that 
by-laws  are  made  primarily  for  governmental 
purposes,  and  the  proper  regulation  and  conduct 
and  management  of  the  affairs  of  the  corpora- 
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tion  or  association,  and  not  for  the  purpose  of 
either  making  contracts  or  unmaking  or  chang- 
ing or  impairing  the  obligation  of  contracts 
already  existing." 

In  Supreme  Council,  Legion  of  Honor,  v. 
Gets,  112  Fed.  119,  60  a  a  A.  168,  the  court 
said: 

"These  were  to  be  binding  upon  Gets,  as  upon 
all  other  members  of  the  association,  and,  inas- 
much as  experience  might  show  that  for  the  ac- 
complishment of  these  purposes  changes  in  the 
by-laws  might  be  expedient,  it  was  provided 
that  Gets  should  agree  to  such  amendments  as 
might  seem  to  the  members  to  be  necessary  to 
further  those  ends.  To  this  extent,  and  no  fur- 
ther, we  think  the  agreement  goes.  The  con- 
tract with  the  Supreme  Council  had  not  yet 
been  made,  and  we  cannot  conceive  that  it  was 
in  the  mind  of  either  party  that  the  defendant 
by  this  agreement  should  be  free  to  abrogate 
any  contract  into  which  it  might  enter  with  the 
member,  or  that  the  benefits  which  he  might 
seek  to  obtain  could  be  swept  away  at  the 
will  of  the  defendant,  and  without  his  consent." 

In  the  case  of  Iowa  State  Traveling  Men's 
Association  v.  Rage,  242  Fed.  762, 166  O.  C.  A. 
350,  a  case  from  Missouri,  decided  In  1917, 
the  question  of  an  after-enacted  by-law  waa 
before  the  court,  and  the  court  said : 

"The  clause,  however,  was  not  a  part  of  the 
constitution  of  the  association,  nor  any  of  its 
by-laws,  when  the  certificate  in  question  was  is- 
sued, and  appears  only  in  an  amendment  to 
one  of  the  company's  by-laws,  made  some  time 
after  the  issuance  of  the  certificate.  Admitting 
that  by  his  application  for  membership  in  the 
defendant  company  the  insured  agreed  to  such 
amendment  of  the  by-laws,  such  an  agreement  at 
most  would  permit  only  an  amendment  germane 
to  the  original  contract  of  the  parties,  and 
would  not  authorize  an  amendment  that  would 
impair  or  substantially  disturb  vested  contract 
rights." 

In  the  case  of  Ayers  v.  Order  of  United 
Workmen,  188  N.  Y.  280,  80  N.  H.  1020,  as 
to  the  effect  of  an  after-enacted  by-law,  with 
reference  to  a  member  engaging  in  the 
liquor  business,  the  court  said: 

"While  the  defendant  may  doubtless  so  amend 
its  by-laws,  for  instance,  as  to  make  reasonable 
changes  in  the  methods  of  administration,  the 
manner  of  conducting  its  business,  and  the  like, 
no  change  can  be  made  which  will  deprive  a 
member  of  a  substantial  right  conferred  ex- 
pressly or  impliedly  by  the  contract  itself.  That 
is  beyond  the  power  of  the  Legislature,  as  well 
as  the  association,  for  the  obligation  of  every 
contract  is  protected  from  state  interference 
by  the  federal  Constitution." 

In  the  case  of  Weber  v.  Supreme  Tent  of 
Maccabees,  172  N.  Y.  490,  66  N.  B.  268,  92 
Am.  St  Rep.  753,  where  a  by-law  of  the  de- 
fendant association  similar  to  the  one  In 
question  was  discussed,  the  court  said: 

"Unintentional  self-destruction,  whether  due 
to  insanity  or  accident,  after  die  lapse  of  a 
year  from  the  making  of  the  contract,  was  as 
much  insured  against  as  death  from  typhoid 


fever  or  consumption,  and  an  amendment  to 
its  by-laws,  providing  that  the  death  of  an  ex* 
luting  member  from  any  of  these  causes  should 
render  the  policy  void,  would  deprive  the  par- 
ty of  vested  contract  rights.  An  amendment 
which  effects  such  a  result,  we  have  recently 
held,  may  not  be  made,  because  It  is  an  un- 
reasonable amendment  destroying  contract 
rights,  <^«t»«H  of  regulating  the  administration 
of  the  corporation  and  its  membership  within 
reasonable  bounds." 

In  the  case  of  Olson  v.  Modern  Woodmen 
of  America  (Iowa)  164  N.  W.  346,  L.  R.  A. 
1918F,  1164,  upon  the  point  of  the  effect  of 
an  after-enacted  by-law,  the  court  said,  In  re- 
ferring to  the  effect  of  the  assent  upon  the 
part  of  the  assured  to  be  bound  by  subse- 
quent by-laws,  that  it  only  meant  that' the 
member  assented  to  the  making  of  such  by- 
laws as  were  reasonable,  and  said: 

"It  does  not  confer  upon  the  society  the  pow- 
er to  destroy  the  contractual  rights  of  a  mem- 
ber created  by  the  certificate,  or  to  unreason- 
ably impair  that  obligation,  or  unreasonably  re- 
duce the  indemnity  which  it  has  promised  to 
pay,  or  unreasonably  embarrass  the  assured's 
beneficiary  in  recovering  the  amount  stipulated 
to  be  paid  in  the  certificate  upon  the  happening 
of  the  event  therein  insured  against.  •  *  • 
It  cannot  be  a  reasonable  interpretation  of  the 
reserved  power  to  say  that,  after  the  issuance 
of  the  certificate,  the  society,  by  virtue  of  the 
reserved  power,  was  therefore  permitted  to 
make  any  amendments  to  its  by-laws  which  in 
fact  created  a  new  and  different  contract  than 
that  entered  into,  or  in  a  material  way  unrea- 
sonably changed  the  contract  as  to  indemnity 
theretofore  entered  into,  or  one  which  rendered 
it  impossible,  under  certain  circumstances,  for 
the  beneficiary  to  recover  on  the  certificate  the 
amount  stipulated  in  the  certificate.  Such 
interpretation  would  be  unreasonable,  and  such 
a  by-law  would  be  unreasonable  so  interpreted, 
since  it  would  give  to  the  society  the  power  to 
make  any  by-law,  even  to  the  extent  of  destroy- 
ing the  contract  which  it  had  with  the  assured." 

In  the  case  of  Sheets  v.  Protected  Circle, 
256  Pa,  172,  100  Ad.  749,  an  after-enacted 
by-law  was  being  construed  by  the  court, 
and  it  was  argued  that,  as  the  member 
through  his  accredited  representatives  from 
the  local  body  of  which  he  was  a  member 
bad  participated  in  the  enactment  of  the 
amendments  to  the  constitution,  he  was 
bound  by  those  changes.    The  court  said: 

"This  is  unavailing,  for  the  universally 
recognized  rule  is  that,  though  a  member  of  an 
association  may  know  that  certain  amendments 
to  the  by-laws  have  been  passed,  and  he  may 
even  have  voted  for  them,  it  does  not  follow 
from  this  that  he  consents  that  they  may  have 
retroactive  force,  modifying  the  contract  which 
he  holds  with  the  society." 

In  Massachusetts,  In  the  case  of  Newhall 
v.  American  Legion  of  Honor,  181  Mass.  Ill, 
lot  cat.  117,  63  N.  E.  1,  the  court  said: 

"Stating  our  opinion  in  a  different  form, 
whatever  compliance  with  by-laws  may  be  con- 
strued to  mean,  it  does  not  mean  absolute  sub- 
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mission  to  whatever  mar  be  enacted  In  good 
faith,  and  it  does  not  extend  to  permitting  a 
direct  deduction  from  the  sum  which,  on  the 
face  of  the  certificate,  any  ordinary  man  would 
be  led  to  suppose  secure." 

There  la  no  conflict  between  the  doctrine 
announced  In  the  foregoing  cases  and  that 
stated  In  the  case  of  Claudy  v.  Royal  League, 
259  Mo.  92,  168  S.  W.  693,  and  like  cases.  A 
most  casual  reading  of  the  facts  of  .that 
case  will  clearly  distinguish  it  from  the 
case  at  bar,  and  the  role  of  law  underlying 
each  Is  as  different  as  are  the  facts  of  each. 
In  my  opinion,  the  Claudy  Case  was  correct- 
ly decided,  and  I  have  no  doubt  but  that  the 
judgment  of  the  circuit  court  In  this  case 
was  proper. 

I  am  therefore  of  the  opinion  that  the 
opinion  of  the  Court  of  Appeals  In  this  case, 
reported  in  191  Mo.  App.  95,  176  S.  W.  461, 
should  be  overruled;  and  it  Is  so  ordered. 

For  the  reasons  stated,  the  judgment  of 
the  circuit  court  Is  affirmed. 

BOND,  O.  J.,  and  WALKER,  J.,  concur. 

GRAVES,  J.,  concurs  in  separate  opinion, 
in  which  BLAIR,  FABIS,  and  WILLIAMS, 
JJ.,  concur. 

GRAVES,  J.  (concurring).  I  concur  fully 
In  all  that  Is  said  in  the  majority  opinion, 
except  the  sentence  which  reads : 

"There  is  no  conflict  between  the  doctrine 
announced  in  the  foregoing  cases  and  that  stat- 
ed in  the  case  of  Claudy  v.  Royal  League,  259 
Mo.  92,  168  S.  W.  593,  and  like  cases." 

Paragraph  2  of  the  Olaudy  Case,  supra 
(259  Mo.  loc.  dt  105,  168  S.  W.  593),  Is  In 
direct  conflict  .with  the  general  law  of  this 
state,  and  in  direct  conflict  with  the  doctrine 
announced  by  my  Brother  in  this  case.  The 
effect  of  the  ruling  in  the  Claudy  Case  Is  to 
permit  these  insurance  companies  to  change 
the  contract  of  Insurance  by  a  by-law  passed 
after  the  Issuance  of  the  contract.  All  the 
courts  of  this  state  have  set  their  face 
against  this  doctrine.  The  rule  in  other 
states  Is  not  material,  In  view  of  our  long- 
fixed  rule.  That  portion  of  the  opinion  in 
Claudy's  Case  should  be  overruled. 

BLAIR,  FARIS,  and  WILLIAMS,  JJ, 
concur  In  these  views. 


STATE  ex  rel.  SANITARY  STREET  FLUSH- 
ING MACHINE  CO.  et  al.  v.  GARESCHH, 
Judge,  et  al.    (No.  20983.) 

(Supreme  Court  of  Missouri,   Division  No.  2. 
March  28,  1919.) 

1.  Appeal  and  Bbbob  <8=488(2)— Supebse- 
DBAs—  Effect— Injunction. 
A  supersedeas  bond,  on  appeal  from  a  de- 
cree appointing  a  receiver  of  a  corporation  and 


restraining  its  officers  from  in  any  manner  deal- 
ing with  the  corporate  property,  entered  under 
the  authority  of  Rev.  St  1909,  H  8864,  8365, 
does  not  dissolve  the  injunction. 

2.  PaoHiBrnoN   «J=>26— Right   to  Relist— 
Enfobcing  Appealed  Judgment. 

A  return  of  a  receiver,  appointed  by  a  de- 
cree from  which  an  appeal  was  taken,  to  a  pre- 
liminary rule  for  prohibition  that  the  only  prop- 
erty of  the  corporation  in  his  hands  had  been 
turned  back  to  the  clerk  of  the  court,  and  that 
since  the  appeal  he  had  taken  no  steps  in  suits 
instituted  by  him,  shows  that  there  is  no  at- 
tempt or  threat  to  execute  the  decree  appealed 
from,  and  prohibition  will  not  issue. 

3.  Prohibition    «=»26— Motion    fob    Judg- 
ment on  Pleadings— Effect  as  Admission. 

Motion,  by  relators  applying  for  prohibition, 
for  judgment  on  the  pleadings  admits  the  truth 
of  the  allegations  in  the  return. 

Petition  for  prohibition  by  the  State,  on 
relation  of  the  Sanitary  Street  Flushing 
Machine  Company  and  another,  against 
Vital  W.  Garesche,  Judge  of  the  Circuit 
Court,  and  another.  Prohibition  denied, 
and  preliminary  rule  discharged. 

Jeptha  D.  Howe  and  Morton  Jourdan,  both 
of  St.  Louis,  for  relators. 

Leahy,  Saunders  &  Barth,  of  St  Louis, 
for  respondents. 

WHITE,  a  This  Is  an  original  proceed- 
ing In  prohibition.  The  relators  filed  their 
petition  praying  for  the  writ  and  this  court 
issued  a  preliminary  rule,  to  which  the  re- 
spondents filed  a  return  on  July  12,  1918. 
Thereupon  the  relators  have  filed  their  mo- 
tion for  a  judgment  upon  the  pleadings  not- 
withstanding the  return,  praying  for  a  per- 
manent writ  of  prohibition. 

The  relators  are  the  Sanitary  Street  Flush- 
ing Machine  Company  and  Charles  Sutter; 
the  respondents  are  Vital  W.  Garesche,  judge 
of  the  circuit  court  of  the  city  of  St.  Louis 
presiding  in  division  No.  14,  and  Thomas  0. 
Fauntleroy,  receiver. 

The  purpose  of  the  writ  to  to  restrain  the 
said  circuit  judge  and  said  receiver  from 
enforcing  a  judgment  entered  by  said  judge, 
by  which  judgment  the  relators  were  re- 
strained from  doing  certain  things  and  the 
property  of  the  Sanitary  Street  Flushing 
Machine  Company  was  placed  In  the  hands 
of  the  receiver,  Fauntleroy. 

The  petition  for  the  writ  filed  herein  seta 
forth  the  pleadings  and  the  record  of  the 
proceedings  In  the  circuit  court  on  which  the 
judgment  was  entered.  The  petition  in  that 
case,  in  which  Gertrude  Shaw  and  others 
were  plaintiffs  and  the  relators  here  were 
defendants,  set  out  that  the  plaintiffs  were) 
stockholders  in  the  Sanitary  Street  Flush- 
ing Machine  Company,  and  were  prosecuting 
the  action  on  their  behalf  and  on  behalf  of 
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all  stockholders  in  said  corporation  who  may 
be  Joined  as  parties  plaintiff.  It  alleged  that 
the  defendant  Sorter,  former  president  of 
the  Sanitary  Street  Flushing  Machine  Com- 
pany, attempted  to  sell  the  assets  of  the  cor- 
poration, and  set  forth  a  number  of  deals 
and  attempted  deals  with  other  persons  and 
corporations  whereby  the  assets  of  the  cor- 
poration were  In  danger  of  being  dissipated, 
and  were  In  fact  dissipated,  and  prayed  that 
the  defendant  corporation  and  defendant 
Charles  Sntter,  relators  here,  and  the  officers 
and  agents  of  said  corporation  be  restrain- 
ed from  dealing  with,  adjusting,  releasing, 
or  discharging  any  claims  or  rights  of  action 
of  any  description  belonging  to  said  corpora- 
tion, and  from  selling  or  transferring  or 
disposing  in  any  way  whatever  of  any  of 
the  assets  of  said  corporation,  and  that  a 
receiver  be  appointed  to  take  charge  of  the 
business,  property,  and  effects  of  said  cor- 
poration and  to  collect  such  assets  by  proper 
proceeding. 

The  relators  here,  defendants  In  that  pro- 
ceeding, answered.  A  Judgment  was  render- 
ed by  Judge  Garesche  on  the  23d  day  of  July, 
1917,  in  favor  of  the  plaintiffs  in  accordance 
with  the  prayer  of  the  petition,  and  the  de- 
fendants, relators,  here,  were  enjoined  from 
In  any  wise  dealing  with,  directly  or  indirect- 
ly compromising,  adjusting,  releasing,  or  dis- 
charging any  of  the  claims  of  any  kind  be- 
longing to  said  corporation,  or  in  which  the 
said  corporation  formerly  had  or  now  has 
any  interest,  and  from  selling,  transferring, 
or  disposing  of  any  of  the  assets  of  said 
corporation,  and  from  appropriating  or  using 
the  same,  or  any  part  thereof  to  their  own 
■use  for  any  purpose  whatsoever. 

It  was  further  ordered  and  adjudged  that 
Thomas  C.  Fauntleroy  be  appointed  receiver 
of  said  Sanitary  Street  Flushing  Machine 
Company,  and  that  he  be  empowered  and  di- 
rected to  take  charge  of  all  business,  prop- 
erty, effects,  and.  causes  of  action  of  defend- 
ant corporation,  and  to  manage,  collect,  and 
recover,  by  any  proceedings  In  law  or  equity 
under  the  orders  of  the  court,  all  assets  or 
property  belonging  to  said  corporation  and 
wrongfully  or  unlawfully  transferred  to  any 
other  person. 

The  record  recites  that  the  defendants,  re- 
lators here,  filed  their  separate  motions  for 
new  trial,  which  were  overruled,  and  also 
filed  their  separate  motions  to  dissolve  the 
injunction  and  vacate  the  order  appointing 
receiver,  and  each  of  said  motions  was  over- 
ruled. 

The  defendants  thereupon  filed  their  affida- 
vit for  appeal,  an  appeal  bond  was  fixed  at 
$50,000,  and  the  same  was  filed  with  proper 
security  and  appeal  granted  to  this  court 
None  of  the  motions  for  new  trial  or  to  dis- 
solve injunctions  or  set  aside  the  order  ap- 
pointing a  receiver  are  set  out 

The  order  of  court  granting  the  appeal, 


[however,  after  reciting  the  appeal  and  the 
-fixing  of  the  supersedeas  bond,  contains  the 
following: 

"It  is  further  ordered  that  the  defendants 
have  until  and  including  December  13,  1917, 
within  which  to  file  such  bond,  and  that  the  in- 
junction heretofore  granted  in  this  cause  be 
continued  in  full  force  and  effect,  but  that  the 
receiver's  powers  be  suspended  pending  the  ap- 
peal, and  that  all  suits  heretofore  instituted  by 
the  receiver  remain  in  statu  quo  pending  the 
appeal.  Thereupon  it  is  further  ordered  that 
an  appeal  be,  and  is  hereby,  allowed  the  defend- 
ants to  the  Supreme  Court  of  the  state  of  Mis- 
souri from  the  judgment  or  decision  of  the 
court  heretofore  rendered  herein." 

The  petition  of  the  relators  alleges  that, 
notwithstanding  the  supersedeas  bond,  the 
receiver  continues  in  actual  possession  of 
the  property  of  the  relators,  and  refuses  to 
return  said  property  to  the  possession  of  said 
defendants.  They  aver  that  the  supersedeas 
bond  was  a  full  supersedeas  of  all  orders  and 
Judgments  of  said  court,  and  that  the  said 
circuit  court  had  no  further  jurisdiction  In 
the  premises  to  exercise  any  authority  what- 
soever. The  prayer  of  the  petition  for  the 
writ  asks  this  court  to  prohibit  Judge 
Garesche  and  Mr.  Fauntleroy,  the  receiver, 
from  attempting  any  further  cognizance  of 
said  suit  before  them,  and  that  the  order 
entered  by  said  Judge  Garesche  "appointing 
said  receiver  and  enjoining  relators,  be  set 
aside  and  held  for  nought  and  that  respond- 
ents be  prohibited  from  attempting  to  take 
or  hold  further  possession  of  said  property 
and  assets  by  virtue  of  said  order  appointing 
said  receiver,  and  that  they  show  cause  why 
said  receiver  should  not  be  ordered  to  re- 
store forthwith  any  and  all  of  said  property 
and  assets  of  relators  that  may  be  in  his 
possession  by  reason  of  said  order." 

The  respondents,  Judge  Garesche  and  Mr. 
Fauntleroy,  filed  in  this  court  their  return 
to  the  preliminary  rule,  In  which  Tcturn  the 
pleadings,  Judgment  and  proceedings  set  out 
in  the  petition  are  admitted.  The  return 
sets  forth  further  the  finding  by  the  circuit 
court,  in  the  proceeding  sought  to  be  prohibit- 
ed, of  certain  fraudulent  deals  on  the  part  of 
the  relator  Sutter,  and  the  attempt  to  sell 
and  dispose  of  the  assets  of  the  Sanitary 
Street  Flushing  Machine  Company  to  a  great 
advantage  to  himself,  but  disadvantage  to 
the  corporation,  and  also  the  actual  transfer 
of  the  assets  of  the  corporation  by  Sutter. 
The  return  further  states  that  the  only 
assets  which  came  into  the  hands  of  the 
receiver  was  $3,589.69  which  had  been  recov- 
ered In  a  suit  by  the  sanitary  company  and 
paid  into  court  and  thereafter  paid  the  re- 
ceiver, and  that  since  the  supersedeas  bond 
for  appeal  was  filed  in  this  case  the  receiver, 
Fauntleroy,  had  paid  all  the  money  In  his 
hands  to  the  clerk  of  the  circuit  court  of  the 
dty  of  St  Louis,  from  whom  he  had  receiv- 
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ed  the  same;  and  that  the  receiver,  Faunt- 
leroy,  bad  taken  no  farther  steps  whatever 
in  actions  brought  by  him  to  recover  assets ; 
that  the  assets  of  the  corporation  consisted 
of  patents  and  good  will  of  the  business  and1 
the  money  aforesaid.  On  this  answer  the  re- 
lators filed  their  motion  for  Judgment  as 
stated  above  asking  a  perpetual  writ  of  pro- 
hibition. 

[1]  I.  The  filing  of  a  supersedeas  bond 
under  section  2042,  R.  S.  1900,  on  appeal 
from  a  judgment  of  the  court  granting  or  re- 
fusing to  grant  injunctive  relief,  does  not  dis- 
turb the  operative  force  of  the  restraining 
order;  it  does  not  destroy  the  injunction. 
State  ex  rel.  Busch  v.  Dillon,  06  Mo.  56, 
8  S.  W.  781;  Willow  Springs  Creamery  Co. 
et  al.  v.  Mt.  Grove,  etc.,  Co.,  197  S.  W.  916; 
Teasdale  v.  Jones,  40  Mo.  App.,  243 ;  Commis- 
sion Co.  v.  Spencer,  236  Mo.  608,  loc.  clt.  628, 
139  S.  W.  321,  Ann.  Cas.  1912D,  705;  State 
ex  rel.  v.  Hennlngs,  194  Mo.  App.  545,  185 
S.  W.  1153.  The  relators  Insist  that  the  in- 
junction in  this  case  is  merely  ancillary  to 
the  main  proceeding,  which  was  to  hare  a 
receiver,  and  that  therefore  the  supersedeas 
would  operate  to  suspend  the  entire  proceed- 
ing. Relators  cite  no  authority  by  which  a 
distinction  is  drawn  between  a  case  where 
Injunctive  relief  is  the  main  purpose  of  the 
suit  and  where  it  is  merely  ancillary  to  the 
main  purpose. 

In  this  case  we  could  not  say  that  the  in- 
junctive relief  was  not  the  main  purpose  of 
the  suit.  The  petition  filed  In  the  circuit 
court  states  a  cause  of  action  under  the  stat- 
ute (section  3364),  which  gives  the  circuit 
court  jurisdiction  to  restrain  the  alienation 
of  property  by  directors,  trustees,  or  other 
officers  of  a  corporation,  and  section  3365  in 
the  same  article  provides  that  in  such  a  pro- 
ceeding a  receiver  may  be  appointed.  So  It 
might  be  said  that  the  main  proceeding  was 
to  restrain  the  alienation  of  the  property, 
and  a  receiver  was  appointed  as  an  ancillary 
or  additional  remedy,  and  that  the  statute 
provides  for  just  that  thing. 

The  judgment  of  the  circuit  court  is  in  ac- 
cordance with  the  statute,  and  restrains  the 
defendant  corporation  and  its  officers  and 
Charles  Sutter  and  his  agents  from  in  "any 
wise  dealing  with,  directly  or  Indirectly  com- 
promising, adjusting,  releasing,  or  discharg- 
ing any  of  the  claims,  rights  in  action  or  as- 
sets of  any  kind  or  description  whatsoever  be- 
longing to  said  defendant  corporation,  or  in 
which  said  corporation  formerly  had  or  now 
has  any  Interest,  and  from  selling,  transfer- 
ring, assigning,  or  disposing  of  in  any  way 
whatever  any  of  the  assets  of  said  corpora- 
tion, and  from  appropriating  or  using  the 
same,  or  any  part  thereof,  to  their  own  use, 
for  any  purpose  whatsoever." 

[2]  II.  Relators  in  addition  to  the  matter 


of  Injunction  assert  that  the  receiver  is  pro- 
ceeding to  execute  his  office,  and  retains  pos- 
session of  the  property  placed  In  his  hands, 
and  continues  to  control  the  same,  notwith- 
standing the  supersedeas  bond.  The  return 
of  the  respondents,  however,  shows  that  the 
only  property  he  had  In  his  hands  was  money 
which  he  paid  back  to  the  circuit  clerk  from 
whom  he  received  it,  and  thereby  restored  to 
the  statu  quo  before  he  was  appointed ;  that 
In  pursuance  of  his  duties  as  receiver  he  had 
brought  two  suits,  one  to  void  a  sale  of  as- 
sets of  the  sanitary  company,  and  the  other 
to  recover  from  relator  Sutter  assets  of  the 
sanitary  company ;  that  since  the  appeal  and 
supersedeas  he  has  taken  no  further  steps  in 
those  actions.  The  office  of  a  writ  of  pro- 
hibition issued  from  a  superior  court  Is  to 
prevent  an  inferior  court  from  exercising 
authority  where  it  has  no  jurisdiction  or  is 
proceeding  beyond  its  jurisdiction. 

[3]  The  return  of  the  respondents,  which 
must  be  conceded  to  be  true  on  the  motion 
for  judgment  on  the  pleading,  shows  that  no 
proceeding  of  any  kind  or  character  by  the 
circuit  court  or  by  its  receiver,  and  no  attempt 
to  execute  the  judgment  rendered  before 
Judge  Garesche,  Is  contemplated  or  threat- 
ened. 

The  writ  of  prohibition  is  denied,  and  pre- 
liminary rule  discharged. 

ROT,  C,  absent 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  C,  is  adopted  as  the  opinion  of  the 
court. 

All  the  Judges  concur. 


(277  Mo.  663) 

CASSIN  v.  LUSK  et  al.    (No.  19557.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

March  1,  1919.     Rehearing  Denied 

April  1,  1919.) 

1.  Mastkb  and  Servant  <fc=278(14)— Inju- 
by  to  Sebvant— Defective  Condition  of 
Hose— Knowledge  of  Masteb. 

In  action  under  federal  Employers'  Liabili- 
ty Act  (U.  S.  Comp.  St.  $t  8657-8665)  for  inju- 
ries to  a  coach  cleaner  by  the  parting  of  a  hose 
with  which  he  was  filling  a  water  cooler  of  a 
passenger  coach,  evidence  held  to  afford  suffi- 
cient basis  for  inference  of  knowledge  on  the 
part  of  defendant's  foreman  of  defective  condi- 
tion of  hose. 

2.  Commerce  «=s>27(5)— Injtjby  to  Sebvant 
— Engagement  in  "Intebstate  Cokmebcx.** 

A  coach  cleaner,  Injured  by  the  parting  of  a 
hose  with  which  he  was  filling  a  water  cooler 
of  a  passenger  coach  stopped  overnight  to  be 
cleaned,  held  engaged  in  "interstate  commerce." 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 
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8.  Appeal  and  Bebob      »s>106o— Habmt.es8 
Esbok— Failure  or  Instruction  to  Cover 
Entibi!  Oasb. 
Where  first  instruction  given  foir  plaintiff 
covered  entire  case,  and  referred  to  all  other 
instructions  given  in   the  case,  failure  to  re- 
submit, in  'an  instruction  relating  only  to  com- 
parative negligence,  issue  whether  parties  were 
engaged  in  interstate  commerce,  was  not  rever- 
sible  error;     the  uncontradicted   evidence   dis- 
closing that  plaintiff  was  engaged  in  interstate 
commerce. 

4.  Tbial  €=9258(1)  —  Failure  or  INSTRUC- 
TION TO  COVER  ENTIBB  CAST. 

While  an  instruction,  which  purports  to 
cover  the  entire  case  and  direct  a  verdict,  must 
contain  within  itself  a  submission  of  all  the 
issues  upon  every  phase  of  the  evidence,  an  in- 
struction directed  only  to  particular  phases  or 
particular  issues  need  not 

5.  TBIAL  <8=>296(5)  —  INSTBUCTRONS  —  CON- 
8TBUINQ    TOGETHEB. 

Instructions  directed  only  to  particular 
phase  of  evidence,  or  particular  issues,  are 
correctable  or  supplementable  by  other  instruc- 
tions given,  all  of  which  must  be  considered  to- 
gether by  the  jury  in  arriving 'at  their  verdict. 

6.  Appeal  and  Bebob  «=>1064(1)~ Ebbonb- 
ous  Instructions— Harmless  Ebbob. 

In  action  for  injuries  under  federal  Em- 
ployers' Liability  Act  (U.  S..  Comp.  St  ft 
8657-8665),  while  instruction  that  jury  was 
"only  warranted"  in  reducing  amount  of  dam- 
ages in  proportion  which  plaintiff's  negligence 
bore  to  combined  negligence  of  himself  and  de- 
fendants was  erroneous,  held,  it  was  not  harm- 
ful, in  the  absence  of  any  substantial  evidence 
showing  that  plaintiff  was  guilty  of  negligence 
contributing  to  his  injury. 

7.  Masteb  and  Sebvant  ®=>235(2)  —  Keep- 
ing Appliances  in  Safe  Condition— Du- 
ty of  Sebvant. 

A  coach  cleaner  is  not  required  to  keep  in 
a  reasonably  safe  condition  the  hose  furnished 
him  for  filling  water  coolers  on  passenger 
coaches. 

8.  Masteb  and  Sebvant  «=>286(4)— Defec- 
tive Appliances—  Evidence. 

In  action  under  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St  g§  8657-8665)  for  injuries 
to  coach  cleaner  by  the  parting  of  a  hose  with 
which  he  was  filling  a  water  cooler  of  a  pas- 
senger coach,  evidence  held  to  warrant  submis- 
sion of  issue  whether  hose  was  old,  defective, 
and  rotten. 

9.  Masteb  and  Sebvant  *»270(11)— Injury 
to  Sebvant— Custom— Admissibility. 

In  action  under  federal  Employers'  Liability 
Act  (Comp.  St  t{  8657-8665)  for  injuries  to  a 
coach  cleaner  by  the  parting  of  a  hose  with 
which  he  was  filling  a  water  cooler  of  a  passen- 
ger coach,  held,  there  was  no  error  in  admis- 
sion of  testimony  as  to  common  custom  of  using 
clamps  to  connect  the  two  pieces  of  hose. 


10.  Masteb  and  Sebvant  «=»101,  102(5)  — 
Repair  of  Appliances— Method. 
A  master  is  not  required  to  adopt  any  spe- 
cific method  of  connecting  pieces  of  hose  used 
by  servant  other  than  such  a  one  as  would 
make  the  use  reasonably  safe. 

Appeal  from  Circuit  Court,  Dade  County; 
B.  O.  Thurman,  Judge. 

Action  by  William  Cassin  against  James 
W.  Lusk  and  others,  receivers  of  the  St 
Louis  ft  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

W.  F.  Evans,  of  St  Louis,  and  Ben  M. 
Neale  and  Mann,  Todd  ft  Mann,  all  of 
Springfield,  for  appellants. 

F.  P.  Slzer,  of  Monett,  for  respondent 

BOND,  J.  I.  Action  to  recover  damages 
for  personal  Injuries.  Plaintiff,  William 
Cassin,  a  man  45  years  of  age,  was  employ- 
ed by  the  receivers  of  the  Frisco  Railroad 
Company,  as  a  coach  cleaner.  On  January 
23,  1915,  at  Lawton,  Okl.,  while  he  was  fill- 
ing one  of  the  water  coolers  of  a  passenger 
coach  by  means  of  a  hose  which  he  had  car- 
ried to  the  top  of  the  coach,  the  hose  parted, 
and  he  was  thrown  to  the  ground  and  a 
freight  train  passing  on  a  parallel  track 
ran  over  one  of  his  feet  crushing  it  so  that 
it  had  to  be  amputated. 

The  petition  was  in  two  counts;  the  first 
pleading  the  federal  Employers'  Liability 
Act  (Act  April  22,  1908,  c.  149,  35  Stat.  65 
[D.  S.  Comp.  St.  §{  8657-8665]),  and  the  sec- 
ond based  on  common-law  negligence.  On 
the  trial  the  court  at  defendants'  request  in- 
structed the  jury  that  no  recovery  could  be 
had  on  the  latter  count  The  case  originated 
in  Lawrence  county,  but  was  sent  to  Dade 
county  on  a  change  of  venue.  Negligence 
was  charged  for  failure  to  exercise  ordinary 
care  to  furnish  plaintiff  with  a  reasonably 
safe  hose  with  which  to  work,  and  fail- 
ure to  Inspect  and  see  that  the  hose  with 
which  plaintiff  was  supposed  to  work  was 
in  such  repair  as  to  make  it  a  safe  appli- 
ance. The  answer  was  a  general  denial, 
coupled  with  the  defense  of  contributory 
negligence  and  assumption  of  risk.  The 
plaintiff  replied,  denying  negligence  on  his 
part,  or  that  his  knowledge  of  the  risk  in 
using  said  hose  was  equal  to  or  greater  than 
the  knowledge  of  the  defendants. 

The  evidence  tended  to  show  that  it  was 
plaintiff's  usual  duty  to  fill  water  coolers  in 
certain  passenger  coaches  which  were  stored 
overnight  at  Lawton,  preparatory  to  a  day 
trip  to  and  return  from  Quanah,  Tex.  A  wa- 
ter cooler  Is  located  at  each  end  of  such 
coaches,  and  is  filled  by  a  hose  which  is  car- 
ried to  the  top  of  the  coach  and  Inserted  In 
the  cooler.    The  hose  used  In  this  instance 
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was  65  feet  tn  length  and  consisted  of  new 
hose,  50  feet  long,  which  was  spliced  to  an 
old  piece  15  feet  long  by  means  of  an  8-inch 
Iron  pipe.  When  this  splicing  was  original- 
ly made,  the  two  pieces  of  hose  fitted  the 
pipe  closely;  but  in  time,  owing  to  hard 
usage  and  the  fact  that  the  hose  was  drag- 
ged about,  it  became  loose  and  fell  apart 
The  condition  of  the  hose  was  reported  to 
the  foreman,  and  he  in  turn  had  a  car  in- 
spector repair  it,  by  wrapping  a  piece  of 
wire  around  the  two  pieces  where  they  came 
together  over  the  piece  of  iron  pipe  and 
twisting  the  two  ends  of  wire  together.  It 
appears  that  this  splicing  was  not  very  suc- 
cessful, and  often  allowed  the  hose  to  break 
apart  It  was  frequently  reported  to  the 
foreman,  and  the  car  Inspector  continued  to 
repair  it  with  wire,  as  stated  above.  On 
one  occasion,  when  it  was  found  that  the 
hose  had  broken  again,  the  car  inspector 
gave  his  pliers  to  plaintiff  and  told  him 
that  he  and  Frazier  (the  man  who  turned  on 
the  hydrant  when  plaintiff  reached  the  top 
of  the  coaches)  could  fix  it  themselves; 

On  the  night  of  the  accident  plaintiff,  as 
usual,  went  on  top  of  the  coach  by  means 
of  a  ladder,  dragging  the  hose  behind  him. 
He  filled  one  cooler,  and  started  toward  the 
other  end  of  the  coach  to  fill  the  other,  when 
the  hose  broke  apart,  causing  him  to  lose  his 
balance  and  fall  to  the  ground,  and  as  a  re- 
sult was  run  over  by  a  moving  freight  train 
and  injured. 

The  coach  on  which  plaintiff  was  working 
was  one  of  the  coaches  of  a  passenger  train, 
which  was  used  every  day  In  Interstate 
commerce  between  Lawton,  Okl.,  and  Quan- 
ah,  Tex.  The  train  left  Lawton  at  7  o'clock 
in  the  morning,  and  returned  from  Quanah 
at  4:50  In  the  afternoon,  when  the  coaches 
were  run  on  a  storage  track  and  left  to  be 
cleaned  for  the  next  day's  run. 

After  the  accident  plaintiff  was  taken  to 
a  hospital  at  Lawton,  where  his  foot  was 
amputated,  and  later  was  taken  to  a  hospi- 
tal at  Springfield,  Mo.,  where  it  was  found 
that  a  second  amputation  of  the  leg  was 
necessary. 

The  Jury  returned  a  verdict  for  plaintiff, 
and  assessed  his  damages  at  the  sum  of  $12,- 
000.  From  a  judgment  of  this  amount  de- 
fendants appealed. 

[1]  II.  The  evidence  recited  above  afford- 
ed a  sufficient  basis  for  a  legitimate  Infer- 
ence of  knowledge  on  the  part  of  defendants' 
foreman  of  the  defective  condition  of  the 
hose.  Hence  the  Jury  were  entitled  to  con- 
sider It  in  determining  the  cause  of  the  In- 
juries to  plaintiff. 

[2]  The  evidence  tended  to  prove  that 
plaintiff  was  engaged  in  interstate  com- 
merce, for  his  duties  pertained  to  the  prep- 
aration of  a  coach  for  use  the  next  morning 
In  Interstate  commerce;  said  coach  having 
arrived  the  evening  before  after  a  similar 


use,  and  was  left  overnight  to  be  prepared 
for  a  journey  In  Interstate  commerce  the 
following  morning.  This  evidence  tended  to 
show  that' the  coach  In  question  was  perma- 
nently appropriated  for  Interstate  commerce 
and  that  It  was  merely  stopped  overnight 
to  be  cleaned  and  put  in  order  for  a  contin- 
uance of  an  Interstate  commerce  Journey 
next  day.  It  therefore,  did  not  fall  within 
the  rule  stated  by  the  Supreme  Court  of  the 
United  States  in  Minneapolis,  etc.,  Ry.  v. 
Winters,  242  U.  S.  353,  37  Sup.  Ct  170,  61 
L.  Ed.  358,  Ann.  Cas.  1918B,  54,  where  the 
facts  did  not  show  that  the  engine  being  re- 
paired by  the  plaintiff  when  he  was  injured 
"was  permanently  engaged"  in  interstate 
commerce.  On  the  contrary,  It  was  held  to 
be  subject  to  local  use.    Said  the  court: 

"An  engine  as  such  is  not  permanently  devot- 
ed to  any  kind  of  traffic,  and  it  does  not  appear 
that  this  engine  was  destined  especially  to  any- 
thing more  definite  than  such  business  as  it 
might  be  needed  for.  It  was  not  interrupted 
in  an  interstate  haul,  to  be  repaired  and  go  on. 
It  simply  had  finished  some  interstate  business, 
and  had  not  yet  begun  upon  any  other.  Its  next 
work,  so  far  as  appears,  might  be  interstate,  or 
confined  to  Iowa,  as  it  should  happen."  242 
U.  &  loc  cit  356,  37  Sup.  Ot  171,  61  L.  Ed. 
358,  Ann.  Cas.  1918B,  54. 

In  the  present  case  the  coach  in  question 
was  exclusively  used  In  Interstate  business, 
and  was  only  stopped  for  preparation  for 
that  use,  and  hence  It  fell  within  the  doc- 
trine announced  by  the  United  States  Su- 
preme Court  in  N.  Y.  Cent.  R.  R.  v.  Carr,  238 
U.  S.  260,  35  Sup.  Ct  780,  59  L.  Ed.  1298, 
N.,  C,  etc.,  Ry.  v.  Zachary,  232  U.  &  248,  34 
Sup.  Ct.  305,  58  L.  Ed.  591,  Ann.  Cas.  1914C, 
15«,  Pedersen  v.  Railroad,  229  U.  S.  146,  33 
Sup.  Ct  648,  57  L.  Ed.  1125,  Ann.  Cas. 
1914C,  153,  and  other  cases  cited  in  re- 
spondent's brief.  In  the  first  of  these  cases 
the  Supreme  Court  of  the  United  States, 
speaking  as  to  this  point,  said : 

"The  scope  of  the  statute  is  so  broad  that  it 
covers  a  vast  field  about  which  there  can  be  no 
discussion.  But  owing  to  the  fact  that  during 
the  same  day,  railroad  employes  often  and 
rapidly  pass  from  one  class  of  employment  to 
another,  the  courts  are  constantly  called  upon 
to  decide  those  close  questions,  where  it  U 
difficult  to  define  the  line  which  divides  the 
state  from  the  interstate  business.  *  »  • 
The  matter  is  not  to  be  decided  by  considering 
the  physical  position  of  the  employe1  at  the  mo- 
ment of  injury.  If  he  is  hurt  in  the  course  ot 
his  employment  while  going  to  a  car  to  perform 
an  interstate  duty,  or  if  he  is  injured  while 
preparing  an  engine  for  an  interttate  trip,  he 
it  entitled  to  the  hencfiii  of  the  federal  act,  al- 
though the  accident  occurred  prior  to  the  actual 
coupling  of  the  engine  to  the  interstate  cart." 
(Italics  ours.)  238  U.  S.  260,  35  Sup.  Ot  780, 
59  L.  Ed.  1298. 

Again,  said  the  same  court  on  this  sub- 
ject; 
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"It  Is  argued  that  because,  so  far  as  appears, 
deceased  had  not  previously  participated  In  any 
movement  of  interstate  freight,  and  the  through 
can  had  not  as  yet  been  attached  to  his  engine, 
his  employment  in  Interstate  commerce  was  still 
in  futuro.  It  seems  to  us,  however,  that  his 
acts  in  inspecting,  oiling,  firing,  and  preparing 
his  engine  for  the  trip  to  Selma  were  acts  per- 
formed as  a  part  of  interstate  commerce,  and 
the  circumstance  that  the  interstate  freight  cars 
had  not  as  yet  been  coupled  up  is  legally  insig- 
nificant. See  Pedersen  v.  Delaware,  etc.,  By, 
22»  U.  8.  146,  161,  88  Sup.  Ct  648,  57  L  Ed. 
1125  [Ann.  Gas.  19140,  153]."  232  U.  S.  loc. 
at  260,  84  Sup.  Ct  309,  58  L.  Ed.  591,  Ann. 
Cas.  1914C,  159. 

The  trial  court  did  not,  therefore,  err  In 
overruling  respondent's  demurrer  to  the  evi- 
dence. 

[3]  m.  The  remaining  assignments  of -er- 
ror relate  to  the  giving  and  refusing  of  ^In- 
structions and  the  admission  of  testimony. 
Taking  these  in  order :  It  Is  Insisted  for  ap- 
pellants that  the  court  erred  In  giving  in- 
struction No.  5,  in  that  said  instruction  con- 
tained no  formal  submission  of  the  issue  of 
whether  or  not  plaintiff  was  engaged  in  in- 
terstate commerce  at  the  time  he  was  injur- 
ed. While  that  is  so,  still  it  must  be  borne 
in  mind  that  the  Instruction  In  question  was 
not  one  which  covered  the  entire  case,  but 
was  one  relating  only  to  comparative  negli- 
gence of  the  parties,  and  concluded,  to  wit: 

"And  even  though  you  may  believe  from  the 
evidence  that  plaintiff  was  guilty  of  negligence 
which  directly  contributed  to  his  injuries,  'yet 
if  you  further  find  that  the  defendants  were  al- 
so guilty  of  negligence  which  directly  contribut- 
ed to  plaintiff's  injuries,  as  set  forth  in  the  other 
instructions  herein,  then  you  are  only  warrant- 
ed in  reducing  the  amount  of  damages  to  be 
awarded  to  plaintiff  in  proportion  as  his  neg- 
ligence bears  to  the  combined  negligence  of  him- 
self and  the  defendants." 

In  other  words,  it  is  apparent  that  the 
portion  of  the  Instruction  above  quoted  and 
complained  of  was  Intended  solely  to  pre- 
scribe the  duty  of  the  Jury  to  make  a  com- 
parison in  case  they  should  find  that  both 
parties  were  guilty  of  negligence  and  reduce 
the  damages  recoverable  by  plaintiff  accord- 
ing to  the  rule  fixed  by  the  federal  Employ- 
ers' Liability  Act 

[4]  However,  the  first  Instruction  given 
for  plaintiff  did  cover  the  entire  case,  and 
did  submit  to  the  jury  every  phase  of  the 
evidence  under  the  Issues  raised  by  the 
pleadings,  and,  among  other  things,  "that 
the  plaintiff,  as  well  as  the  defendants,  at 
the  time  was  engaged  In  Interstate  com- 
merce between  the  different  states"  and 
"that  the  parting  of  said  hose  and  the  con- 
sequent Injury  to  plaintiff  was  due  to  the 
negligence  of  defendants,  their  agents,  serv- 
ants, or  employes,  In  whole  or  in  part,  in  the 
particulars  as  set  forth  In  the  next  succeed- 
ing Instructions  and  the  other  Instructions 


herein"  a*  prerequisites  to  a  verdict  for  the 
plaintiff  on  the  first  count  of  the  petition. 
It  Is  the  established  rule  in  this  state  that 
an  instruction,  which  purports  to  cover  the 
entire  case  and  direct  a  verdict  must  con- 
tain within  itself  a  submission  of  all  the 
issues  upon  every  phase  of  the  evidence,  and 
any  failure  on  the  part  of  the  first  instruc- 
tion In  that  respect  would  have  teen  re- 
versible error; 

[I]  But  such  la  not  the  rule  applicable  to 
instructions  directed  only  to  particular  phas- 
es of  the  evidence  or  particular  issues.  In- 
structions of  the  latter  kinds  are  correctible 
or  supplementable  by  any  other  Instructions 
given  in  the  case,  all  of  which  must'  be  con- 
sidered together  by  the  jury  In  arriving  at 
their  verdict  We  do  not  think,  therefore, 
that  the  omission  to  resubmit  to  the  jury 
the  issue  as  to  whether  or  not  the  parties 
were  engaged  in  Interstate  commerce  was  a 
reversible  error,  in  view  of  the  complete  sub- 
mission of  that  Issue  in  the  first  Instruction 
for  plaintiff,  and  especially  in  view  of  the 
fact  that  said  instruction  In  terms  referred 
the  Jury  to  all  other  Instructions  which 
might  be  given  In  the  case,  thus  telling 
them  that  they  should  be  guided  by  the  in- 
structions as  a  .totality.  We  do  not  think 
In  these  circumstances,  and  in  view  of  the 
fact  that  the  uncontradicted  evidence  dis- 
closed a  state  of  facts  which  proved  that 
plaintiff  was  engaged  in  interstate  com- 
merce, that  the  jury  could  have  been  misled 
In  their  consideration  of  this  case. 

[I]  It  la,  however,  contended  that  instruc- 
tion No.  5  was  faulty  In  another  respect 
This  complaint  is  that  the  instruction  in 
question,  by  the  use  of  the  terms  "only  war- 
ranted," failed  to  inform  the  jury  that  It 
was  their  bounden  duty  to  exclude  from  the 
recovery,  in  case  both  parties  were  negli- 
gent "a  proportional  part  of  the  damages 
corresponding  to  the  employe's  contribution 
to  the  total  negligence."  Seaboard,  etc., 
Ry.  v.  Tilghman,  237  U.  S.  loc.  cit.  501,  35 
Sup.  Ct  654,  59  I*  Ed.  1069;  Blankenbaker 
v.  Kailroad,  187  S.  W.  842;  Crecelius  v.  Rail- 
road, 274  Mo.  671,  205  S.  W.  185.  In  the 
two  last  cases  this  court  has  followed  the 
paramount  authority  of  the  Supreme  Court 
of  the  United  States  in  construing  the  feder- 
al Employers'  Liability  Act,  and  has  held 
that  an  instruction  defining  the  duty  of  the 
Jury  In  cases  where  the  evidence  shows  neg- 
ligence on  the  part  of  the  plaintiff  at  well 
at  of  the  defendant  must  contain  terms  or 
language  requiring  the  jury  to  diminish  the 
whole  amount  of  damages'  allowable  by  such 
a  sum  as  represents  the  proportional  negli- 
gence attributable  to  the  plaintiff.  From 
that  ruling  this  court  will  not  recede,  so 
long  as  the  Supreme  Court  of  the  United 
States  adheres  to  its  ruling  on  the  subject 
If  the  words  "only  warranted"  in  the  in- 
struction had  been  substituted  (with  the  nec- 
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essary  changes  of  the  context)  by  some  such 
terms  as  "yon  will"  or  "you  must,"  the  In- 
struction under  review  would  have  been  tech- 
nically flawless  under  the  rule  of  both  the 
Supreme  Court  of  the  United  States  and 
of  this  court,  cited  above. 

As  It  is  phrased,  however,  the  Instruction 
on  this  point  is  Incorrect  Hence  the  only 
question  is  whether  or  not  it  constituted  re- 
versible error  under  the  testimony  in  this 
record  bearing  on  the  question  of  contribu- 
tory negligence  of  the  plaintiff.  If  the  rec- 
ord discloses  any  facts  or  circumstances 
which  would  have  warranted  a  finding  by 
the  jury  that  the  plaintiff  was  guilty  of  neg- 
ligence directly  contributing  to  his  own  In- 
juries, then  this  judgment  would  have  to  be 
reversed  under  the  terms  of  the  federal  stat- 
ute applicable  to  the  duty  of  the'  Jury  in 
cases  of  joint  negligence.  Section  8,  act 
April  22,  1908,  35  Stat  65,  c.  149,  U.  S. 
Gomp.  Stat.  1916,  §  8650.  Of  course,  If  upon 
the  conceded  facts  no  inference  of  negli- 
gence on  the  part  of  plaintiff  is  legally  de- 
duclble,  then  the  Instruction  under  review 
was  harmless.  The  only  plea  of  contribu- 
tory negligence  contained  in  the  answer  of 
the  defendants  Is  In  paragraph  8,  and  in 
substance  avers  that  the  plaintiff  contribut- 
ed to  his  own  Injury,  "in  that  in  using  said 
hose  he  took  no  precautions  whatever  for 
his  own  safety,  when  by  the  exercise  of  or- 
dinary care  on  his  part  he  could  not  only 
have  kept  the  hose  In  good  condition,  which 
it  was  his  duty  to  do  and  which  he  failed  to 
do,  but  that  he  also  by  the  exercise  of  ordi- 
nary care  on  his  part  could  have  prevented 
himself  from  falling,  and  by  the  exercise  of 
ordinary  care  on  his  part  could  have  pre- 
vented any  lnjnry  to  himself  by  reason  of 
the  use  thereof,  which  he  failed  to  do." 
This  was  all  the  answer  contained  In  refer- 
ence to  a  charge  of  contributory  negligence 
on  the  part  of  plaintiff.  The  other  part  of 
the  answer  referred  to  assumption  of  risk, 
a  doctrine  not  applicable  to  this' case.  Fish 
v.  Ballroad,  263  Mo.  106,  172  S.  W.  840, 
Ann.  Cas.  1916B,  147. 

[7]  Clearly  It  was  not  the  duty  of  the 
plaintiff  to  keep  the  hose  furnished  him 
by  the  master  in  a  reasonably  safe  con- 
dition. That  duty  the  law  Imposed  up- 
on the  employer.  Nor  have  we  been  able 
to  find  any  evidence  tending  to  show  any 
negligence  on  the  part  of  the  plaintiff  which 
contributed  to  his  falling  from  the  top  of 
the  car  while  he  was  drawing  up  the  hose 
in  order  to  fill  the  coolers.  Of  course,  de- 
fendants cannot  rely  on  any  theory  at  con- 
tributory negligence  beyond  the  averments 
contained  In  their  answer,  unless,  which  Is 
not  the  case,  negligence  was  shown  as  a 
matter  of  law  by  testimony  given  for  plain- 
tiff in  submitting  his  case. 

In  these  circumstances  failure  to  embody 
In  the  instruction  under  review  language  re- 


quired by  the  federal  Employers*  Liability 
Act  In  cases  only  where  both  parties  are 
negligent  was  not  harmful  error,  In  the  ab- 
sence of  any  substantial  evidence  showing 
that  plaintiff  was  guilty  of  negligence  di- 
rectly contributing  to  his  own  injury  In  the 
manner  stated  in  the  answer  of  defendants. 

Our  conclusion  is  that  we  would  not  b« 
warranted  under  the  facts  in  this  record  In 
reversing  this  case  on  account  of  the  er- 
roneous phraseology  of  the  Instruction  defin- 
ing the  duty  of  the  jury  In  cases  where 
joint  negligence  is  shown. 

[I]  IV.  Appellant  complains  of  the  lan- 
guage contained  in  instruction  No.  2  given 
by  the  plaintiff,  because,  in  a  clause  therein, 
an  issue  was  submitted  to  the  jury  whether 
or  not  the  hose  furnished  to  plaintiff  "was 
old,  defective,  and  rotten";  the  contention 
being  that  there  Is  no  evidence  tending  to 
support  that  theory.  On  that  point  a  wit- 
ness for  plaintiff  testified,  to  wit: 

"The  foreman  furnished  Casein  and  me  with 
a  long  hose  for  watering  coaches ;  it  was  about 
65  feet  long,  I  suppose— something  like  that— 
and  at  times  it  was  longer.  Sometimes  it  would 
get  cut  off;  it  would  get  worn  out  and  one 
thing  and  another;  and  sometimes  they  would 
let  the  cars  run  over  it  using  it  across  the 
tracks.  This  hose  was  made  up  of  two  pieces ; 
the  longest  piece  was  about  50  feet ;  the  short- 
est about  12  or  15  feet— something  Hke  that 
The  short  piece  was  the  old  hose.  It  was  from 
a  long  hose,  I  suppose  50  feet  long,  that  had 
been  worn  and  cut  off — some  full  of  holes  until 
it  .got  down  that  short  The  old  hose  from 
which  the  abort  piece  was  taken  might  have 
been  there  two  or  three  years,  or  four." 

It  is  evident  If  the  witness  correctly  de- 
scribed the  hose,  the  instruction  in  question 
was  not  without  support  In  the  evidence. 
Besides,  it  must  be  borne  In  mind  that  if 
the  jury  were  required  to  find  any  bad  con- 
dition of  the  hose  not  warranted  by  the  tes- 
timony, plaintiff  simply  shouldered  an  addi- 
tional burden  which  did  not  harm  the  de- 
fendants. 

[9, 10]  V.  It  is  insisted  that  the  court 
erred  in  the  admission  of  testimony  in  ref- 
erence to  the  common  custom  of  using 
clamps  to  connect  the  two  pieces  of  hose. 
Defendants  were  not  compelled  to  adopt  any 
specific  method  for  that  purpose  other  than 
such  an  one  as  would  make  the  'use  of  the 
hose  reasonably  safe.  However,  the  evidence 
In  question  cannot  be  said  to  have  been 
without  any  evidentiary  force,  since  the  very 
existence  of  the  general  custom  consists  with 
the  idea  that  prudent  men  may  have  follow- 
ed It  On  that  subject  this  court,  in  Gordon 
v.  Ballroad,  222  Mo.  loc.  dt  636,  121  S. 
W.  85,  approved  a  decision  of  the  Court  of 
Appeals  In  the  following  language: 

"In  Brunke  v.  Telephone  Co.,  115  Mo.  App. 
88  [90  S.  W.  753],  it  was  held  that  'evidence  of 
a  custom  in  doing  a  certain  thing  has  probative 
force   bearing   upon   negligence,   since   custom 
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arises  from  Its  adoption  by  many  prudent  men, 
and  the  law  recognises  the  value  of  arriving  at 
the  nature  or  tendency  of  die  given  act  by 
considering  its  effect  upon  the  conduct  of  others 
as  shown  by  a  general  custom'— citing  O'Melia 
v.  Railroad,  116  Mo.  205  (21  a  W.  603],  White 
v.  Railroad,  8a  Ma  App.  411,  and  other  Mis- 
souri cases." 

There  was  no  complaint  that  the  verdict 
in  this  case  was  excessive.  We  have  not 
been  able  to  find,  any  valid  reason,  under 
the  facts  in  this  record,  why  it  should  be 
disturbed.  It  will  therefore  be  affirmed.  It 
is  so  ordered. 

All  concur;  BLAIR,  P.  J.,  in  paragraphs 
1,  2,  4,  6,  and  result 


ANDERSON  v.  CRUM.    (No.  16358.) 

(St  Louis  Court  of  Appeals.     Missouri.     Feb. 

4,  1918.    On  Motion  for  Rehearing, 

April  24,  1019.) 

1.  Trusts  dj=»102(l)— CoNSTBucrrva  Trusts— 
Breach  or  Dutt. 

Where  plaintiff  sent  money  to  an  official 
of  a  corporation  to  buy  bonds  of  the  corporation 
and  such  officer  bought  the  bonds  which  were 
made  payable  to  bearer,  plaintiff  Aeld  not  enti- 
tled to  recover  the  money  paid  to  the  officer  on 
the  ground  that  there  was  a  constructive  trust 
where  the  officer  deposited  the  money  to  his  own 
account  and  paid  for  and  received  the  bonds, 
but  failed  thereafter  to  deliver  them  for  several 
years  and  until  (hey  became  worthless. 

2.  Trusts  *=»94%— Tbubts  Ex  Malepicio. 

Fraud,  actual  or  constructive,  is  the  very 
foundation  of  a  constructive  trust  or  a  trust 
arising  ex  malefido. 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty; James  D.  Barnett,  Judge. 
"Not  to  be  officially  published." 

Suit  by  A  E.  Anderson  against  Bird  Oram, 
administratrix  of  the  estate  of  Mathlas 
Cram,  deceased.  From  a  decree  for  plaintiff, 
defendant  appeals.    Reversed. 

Fry  ft  Fry,  R.  D.  Rodgers,  and  Stocks  ft 
Stocks,  all  of  Mexico,  Mo.,  for  appellant 

A  C.  Wbltson,  of  Mexico,  Mo.,  for  respond- 
ent 


ALLEN,  J.  This  Is  a  suit  in  equity  seek- 
ing to  recover  against  the  estate  of  Mathlas 
Cram,  deceased,  the  sum  of  $500  and  inter- 
est The  trial  below  resulted  in  a  decree  In 
favor  of  plaintiff,  from  which  the  defendant 
administratrix  prosecutes  this  appeal. 

The  petition,  filed  August  6,  1915,  alleges 
that  on  November  1,  1914,  the  said  Crum 
died  Intestate  in  Audrain  county,  and  that 
on  July  21,  1916,  letters  of  administration 
on  his  estate  were  issued  to  defendant  ad- 


ministratrix. And  it  is  averred  that  on  June 
26, 1910,  plaintiff,  through  Crum,  "subscribed 
for  and  agreed  to  take  $500  worth  of  bonds 
in  the  Mexico,  Santa  Fe  ft  Ferry  Traction 
Company,  a  corporation  of  which  the  said 
Mathlas  Cram  was  president"  and  paid  said 
sum  to  Cram,  who,  on  May  30,  1910,  ac- 
knowledged the  receipt  thereof;  and  that 
from  time  to  time  thereafter,  until  April  11, 
1913,  plaintiff  made  demand  of  Crum  for 
said  bonds  and  was  informed  that  they  had 
been  issued  and  would  soon  be  delivered 
to  him.  And  it  is  alleged  that  on  April  30, 
1913,  plaintiff  was  informed,  at  the  "direc- 
tion" of  Cram,  that  the  traction  company 
had  gone  into  the  hands  of  a  receiver ;  that 
under  the  receivership  proceedings  all  of  the 
property  of  the  company  was  sold  to  satisfy 
a  certain  judgment;  "that  thereafter  the 
plaintiff  ascertained  that  said  sum  of  $600 
had  not  been  by  the  said  Mathlas  Cram  in- 
vested In  bonds  in  the  said  Mexico,  Santa  Fe 
ft  Perry  Traction  Company  of  Missouri  for 
him,"  and  that  "no  bonds  of  said  company 
bad  been  issued  to  him  or  in  his  name." 
And  plaintiff  "states  that  said  sum  of  $500 
was  used  by  the  said  Mathlas  Crum  in  pay- 
ing obligations  he  had  himself  Incurred  for 
the  purchase  of  bonds  in  said  Mexico,  Santa 
Fe"  ft  Perry  Traction  Company,  and  that  he 
took,  held,  and  used  said  bonds  so  purchased 
with  plaintiff's  money  for  his  own  use." 

And  It  is  alleged  that  by  reason  of  the 
facts  pleaded,  Cram  became  a  trustee  for. 
plaintiff  as  to  said  sum  thus  paid  him,  and 
that  the  same  Is  owing  to  plaintiff  from  his 
estate,  with  Interest  from  May  30,  1910. 
Judgment  is  prayed  accordingly. 

The  answer  first  contains  a  general  denial, 
and  then  avers  that  in  1910  M.  Crum  was 
president  of  the  traction  company  mentioned, 
and  a  member  of  its  board  of  directors ;  that 
plaintiff  was  desirous  of  purchasing  four 
bonds  of  that  company,  of  the  par  value  of 
$250  each,  which  bonds  had  been  author- 
ized but  whjph  had  not  been  then  issued,  as 
plaintiff  knew;  and  that  all  of  the  bonds 
of  the  company  were  issued  payable  to  bear- 
er. And  it  is  averred  that  "about  or  just 
before"  March  20,  1910,  plaintiff  paid  the 
corporation  through  Crum,  as  president 
thereof,  $500,  and  received  and  accepted  a 
receipt  for  the  same  from  Crum  as  president, 
in  payment  of  four  of  said  bonds ;  that  when 
plaintiff  first  negotiated  for  the  bonds  he 
understood  that  in  purchasing  them  in  this 
way  he  could  procure  four  bonds  of  $250 
each,  for  $500;  that  four  of  such  bonds  were 
issued  and  delivered  by  the  company  to  Crum 
for  plaintiff,  and  that  Cram  held  the  same 
as  plaintiff's  property  until  Cram's  death  on 
November  1,  1914;  that  owing  to  111  health 
in  1913  and  1914,  Crum  neglected  to  deliver 
said  bonds  to  plaintiff;  and  that  defendant 
administratrix  had  repeatedly  offered  to  de- 
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liver  them  to  plaintiff, .  bat  he  had  refused 
to  accept  them.  And  by  the  petition  four 
such  bonds  were  tendered  to  plaintiff,  and, 
it  is  said,  were  deposited  In  court  for  him. 
The  answer  also  pleads  the  statute  of  limita- 
tions. • 

The  reply  Is  conventional. 

The  evidence  shows  that  in  1910  Mathias 
Crum,  known  as  "Judge  Crum,"  was  presi- 
dent of  the  Mexico,  Santa  Pe  &  Perry  Trac- 
tion Company,  .a  corporation  organized  for 
the  purpose  of  constructing  and  operating 
an  electric  railway  in  .the  vicinity  of  Mexico, 
Mo.  Plaintiff  resided  at  Genoa,  Neb.  One 
Averitt,  a  cousin  of  plaintiff,  residing  at 
Mexico,  Mo.,  was  in  the  employ  of  the  trae- 
tion  company,  having  previously  been  em- 
ployed by  Judge  Crum.  It  appears  that 
Averitt  had  had  certain  correspondence  with 
plaintiff  In  regard  to  the  purchase  by  plain- 
tiff of  bonds  of  the  traction  company.  And 
on  or  about  the  date  last  mentioned  plaintiff 
sent  to  Averitt  a  draft,  dated  January  25, 
1910,  for  $250,  payable  to  plaintiff's  order 
and  which  had  been  by  him  indorsed  to  the 
order  of  Averitt.  Averitt  in  turn  indorsed  it 
to  the  order  of  M.  Crum,  and  delivered  it  to 
Judge  Crum  for  the  purpose  of  acquiring  for 
plaintiff  a  bond  or  bonds  of  the  traction  com- 
pany which  had  authorized  an  issue  of 
bonds,  each  of  the  par  value  of  $250,  but 
which  were  not  ready  to  be  Issued.  Again, 
on  or  about  March  12, 1910,  plaintiff  sent  an- 
other draft,  of  that  date,  for  $250,  likewise 
payable  to  the  order  of  Averitt  which  was 
by  him  Indorsed  to  Judge  Crum  and  deliver- 
ed to  the  latter  for  the  purpose  mentioned 
above. 

Averitt  was  permitted,  over  defendant's 
objections,  to  testify  to  his  conversations 
with  Judge  Crum  when  these  drafts  were 
delivered  to  the  latter,  but  subsequently  the 
court  struck  out  this  portion  of  Averltt's  tes- 
timony upon  the  theory  that  Averitt  was 
then  acting  as  plaintiff's  agent.  Defendant, 
however,  waived  objections  to  certain  letters 
passing  between  plaintiff  and .  Averitt,  and 
they  were  Introduced  in  evidence.  In  a  let- 
ter to  plaintiff,  of  date  January  27,  1910, 
Averitt  acknowledged  the  receipt  of  the  first 
draft,  stating  that  It  had  been  credited  to 
plaintiff  on  the  bonds;  that  the  bonds  were 
being  printed;  that  Judge  Crum  had  di- 
rected the  writer  to  say  that  when  the  other 
payment  was  made  the  bonds  would  be  sent 
to  plaintiff ;  and  that  he  felt  sure  that  plain- 
tiff's Investment  would  be  "the  starter  to- 
ward locating"  plaintiff  "in  a  good  position 
with  the  company."  And  in  a  letter  of 
March  15,  1910,  Averitt  wrote  plaintiff  ac- 
knowledging receipt  of  the  second  draft, 
stating  that  the  amount  had  been  placed  to 
plaintiff's  credit,  and  Informing  plaintiff  that, 
though  the  bonds  had  been  printed,  the  com- 
pany had  not  then  succeeded  in  getting  Its 
affairs  in  condition  so  that  they  could  be 
issued. 


On  May  25,  1910,  plaintiff  wrote  Averitt 
telling  him  that  he  would  like  to  have  "a 
receipt  of.  some  description,"  so  that  he 
"would  have  something  to  show  for  that 
$500."  It  appears  that  Averitt  conferred 
with  Judge  Crum  in  regard  to  the  matter, 
and  that  under  date  of  May  30,  1910,  Judge 
Crum,  as  president  of  the  traction  company, 
executed  the  following  instrument  which 
was  sent  by  Averitt  to  plaintiff,  viz.: 

"Mexico,  Mo.,  May  30,  1910. 
"Mr.  A.  H.  Anderson,  Genoa,  Neb.— Dear  Sir: 
This  is  to  certify  that  your  $500.00  was  re- 
ceived and  paid  for  four  of  the  bonds  of  this 
company.  These  bonds  will  be  forwarded  to 
you  when  the  board  of  directors  take  up  their 
bonds  soon  after  the  fifth  mile  of  road  is  com- 
plete. 

"Tours  truly,  Mathias  Crum,  President" 

Though  Judge  Crum  paid  the  company  for 
quite  a  number  of  bonds  in  1910  (a  matter 
to  which  we  shall  refer  later),  It  appears 
that  no  bonds  were  delivered  to  him  until 
some  time  in  the  early  part  of  1912. 

So  far  as  appears,  nothing  further  was 
done  by  plaintiff  in  regard  to  the  matter 
until  1913.  There  is  testimony  of  Averitt, 
adduced  by  plaintiff,  which  the  court  declin- 
ed to  strike  out,  to  the  effect  that  shortly 
prior  to  January  21,  1913,  Judge  Crum  told 
this  witness  that  he  had  received  a  letter 
from  plaintiff  "inquiring  about  the  bonds  and 
why  he  hadn't  received  them,  and  demanding 
that  he  receive  either  his  money,  his  bonds, 
or  something,"  and  that  Judge  Crum  asked 
the  witness  to  write  plaintiff  and  tell  him 
the  situation,  "the  troubles  the  company  was 
In  at  that  time,"  and  to  "give  him  an  ex- 
planation of  why  he  (Crum)  held  the  bonds 
at  that  time."  And  the  record  shows  that 
on  January  21,  1913,  Averitt  wrote  plaintiff 
a  letter  telling  him  that  Judge  Crum  was 
holding  his  bonds,  and  that  they  were  "just 
as  good  as  any  of  the  bonds."  that  had  been 
Issued;  that  there  was  not  enough  of  the 
road  in  operation  to  pay  interest  on  them; 
and  that  Judge  Crum  had  been  holding  them 
"hoping  that  he  would  be  able  to  get  things 
in  proper  shape"  so  he  could  send  them  to 
plaintiff  and  "feel  that  they  would  be  profit- 
able" to  him.  It  appears  that  in  February, 
1913,  a  receiver  was  appointed  for  the  trac- 
tion company,  and  that  in  the  receivership 
proceedings  its  property  was  sold  to  satisfy 
a  judgment  enforcing  a  contractor's  lien,  and 
that  the  bonds  became  worthless. 

Judge  W.  W.  Botts,  a  witness  at  the  trial, 
was  the  treasurer  of  the  company  from  1908 
until  1912  or  1913.  From  a  brief  memoran- 
dum made  by  him,  of  date  January  15,  1910, 
he  testified  that  Judge  Crum  then  subscribed 
$2,000  for  the  purchase  of  bonds  of  the  com- 
pany. He  produced  a  record  of  a  resolution 
of  the  board  of  directors  of  the  traction 
company,  apparently  dated  January  18,  1910, 
by  which  resolution  It  was  resolved,  among 
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other  things,  that  bonds  and  stock  of  the 
company  be  sold  In  aa  amount  sufficient  to 
realise  not  less  than  (15,000  or  more  than 
$20,000  upon  subscriptions  of  not  less  than 
$1,000;  each  subscriber  to  receive  for  each 
$1,000  eight  bonds,  of  $250  each,  and  also 
10  shares  of  the  stock  of  the  company.  And 
the  witness  stated  that  Judge  Cram's  sub- 
scription, mentioned  above,  and  that  of  other 
directors  made  at  the  time  (though  appearing 
to  have  been  made  on  January  15,  1910), 
were  made  in  pursuance  of  this  resolution. 
However,  Judge  Botts  testified  positively 
that  this  resolution  was  never  "carried  out," 
that  no  stock  was  in  fact  issued  with  the 
bonds,  and  that  Judge  Crum  "only  got  bonds 
dollar  for  dollar."  And  there  is  nothing  to 
contradict  this. 

The  record  discloses  that  each  of  the  two 
drafts  Indorsed  and  delivered  to  Judge  Crum 
by  Averitt,  as  aforesaid,  were  indorsed  and 
deposited  In  his  personal  bank  account  Just 
when  the  respective  drafts  came  Into  his 
hands  does  not  appear.  From  the  testimony 
of  the  assistant  cashier  of  the  bank,  testify- 
ing from  its  records,  it  appears  that  the 
first  draft,  of  date  January  25,  1910,  was  de- 
posited in  Judge  Cram's  account  on  January 
28,  1910;  and  that  the  second  draft,  dated 
March  12, 1910,  was  deposited  by  Judge  Crum 
on  March  15,  1910.  The  evidence  shows 
that  prior  to  the  date  of  the  first  draft  Judge 
Crum  had  paid  to  the  treasurer  of  the  trac- 
tion company  $500  on  his  subscription  of 
$2,000;  and  that  on  January  31,  1910,  Judge 
Crum,  by  check,  paid  $250  to  the  company's 
treasurer,  In  purchase  of  bonds.  Thereafter, 
prior  to  March  14,  1910,  he  made  two  other 
like  payments  of  $250  each  to  the  company's 
treasurer,  for  the  same  purpose.  And  he  paid 
to  the  treasurer  on  March  14,  1910,  $500,  on 
March  22,  1910,  $250,  and  on  April  8,  1910, 
$250,  for  the  purpose  mentioned. 

The  foregoing  are  the  specific  payments 
shown  to  have  been  made  by  Judge  Crum  in 
the  purchase  of  the  company's  bonds.  How- 
ever, Judge  Botts,  who  was  first  called  as 
plaintiffs  witness,  testified,  on  cross-exam- 
ination of  defendant's  counsel,  that'  "there 
were  many  payments  after  that"  He  was 
later  called  to  the  .stand  by  defendant  and 
(though  he  said  that  he  did  not  have  all  of 
his  memorandum  present)  testified  from  what 
he  had  before  him  that  "up  to  April  8, 1910," 
Judge  Crum  had  paid  $3,000  for  bonds ;  that 
he  paid  for  many  others  in  cash;  and  that 
ultimately  "about  42  bonds"  were  delivered 
to  Judge  Cram,  4  of  which  were  delivered  to 
him  for  certain  cash  advancements  made 
long  prior  to  the  subscription  mentioned,  and 
for  certain  services.  The  witness  further 
stated  that  Judge  Crum  received  no  bond  as 
a  gift  Forty-four  of  these  bonds,  It  appears, 
were  In  fact  found  among  Judge  Cram's  ef- 
fects after  his  death. 

All  of  the  bonds  were  made  payable  to  bear- 


er. Judge  Botts  testified  that  he  had  no  rec- 
ord or  memorandum  showing  plaintiff's 
name  as  a  purchaser  of  bonds. 

The  defendant  administratrix  testified  that 
her  father,  Judga  Cram,  was  In  very  poor 
health  for  about  a  year  prior  to  his  death  on 
November  4, 1914.  She  further  testified  that 
about  three  months  after  her  father's  death 
Averitt  came  to  her  and  told  her  that  he  held 
a  receipt  signed  by  her  father  for  $500  (being 
the  instrument  of  date  May  30,  1910,  supra), 
and  wanted  to  know  what  the  witness  was 
going  to  do  about  the  matter;  that  she  told 
Averitt  that  If  Mr.  Anderson,  plaintiff  herein, 
purchased  bonds,  she  was  perfectly  willing  to 
give  them  to  him;  and  that  she  offered  to 
give  him  four  bonds,  although  she  then  stated 
that  her  father  had  received  only  two  bonds 
for  that  amount  of  money,  which  offer  plain- 
tiff refused. 

Certain  questions  are  raised  by  defendant 
regarding  the  admission  of  evidence,  and  per- 
taining to  the  defendant's  plea  of  the  statute 
of  limitations.  These  matters  we  deem  it  un- 
necessary to  discuss,  in  the  view  which  we 
take  of  the  case. 

It  Is  earnestly  insisted  by  appellant's  learn- 
ed counsel  that  the  facts  shown  In  evidence 
were  not  such  as  to  entitle  plaintiff,  In 
equity,  to  the  judgment  or  decree  entered  In 
his  favor.  A  careful  consideration  of  all  the 
evidence  adduced  has  caused  us  to  conclude 
that  this  contention  is  well  founded,  and  that 
this  Judgment,  a  money  judgment  for  $500 
and  Interest  cannot  be  sustained. 

Respondent's  view  of  the  matter,  as  appears 
from  bis  brief,  Is  that  Judge  Crum  "was  a 
constructive  trustee  for  the  $500  which  came 
into  his  hands,  a  trustee  ex  maleflclo."  .  It 
Is  said  that  it  Is  a  well-settled  doctrine  of 
equity  "that  a  constructive  trust  arises 
when  one  party  has  obtained  money  which 
does  not  belong  to  him  and  which  he  cannot 
in  good  conscience  retain  and  withhold  from 
another  who  Is  beneficially  Interested,"  and 
that  "a  constructive  trust  arises  where  one 
wrongfully  takes  possession  of  or  assumes 
control  of  property  belonging  to  another." 
In  this  connection,  a  number  of  authorities 
are  cited  which  we  deem  it  unnecessary  to 
discuss.  We  do  not  think  that  the  doctrine 
Invoked  by  respondent  has.  In  any  event 
any  application  to  the  facts  of  the  case  in 
hand,  as  one  seeking  to  recover  the  money  In- 
vested. 

LI]  From  the  allegations  of  the  petition 
quoted  above,  it  will  be  seen  that  plaintiff 
in  his  pleading  admits  that  the  $500  received 
by  Judge  Cram  from  plaintiff  was  invested  lu 
bonds  of  the  traction  company.  And,  indeed, 
this  appears  from  the  evidence  in  the  record. 
It  Is  true  that  the  evidence  shows  that  these 
drafts,  having  been  specifically  Indorsed  to 
the  order  of  Judge  Crum  personally,  were 
not  delivered  by  htm  to  the  traction  company 
with  his  Indorsement  but  were  Indorsed  and 
deposited  in  his  bank  account    However,  the 
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record  shows,  and  the  petition  concedes,  that 
plaintiff's  money  was  paid  to  the  treasurer 
of  the  traction  company  In  purchase  of  bonds. 
Whatever  effect  the  deposit  of  these  drafts 
by  Judge  Oram  in  his  bank  account  might 
have  under  other  circumstances',  it  cannot 
help  plaintiff's  case,  as  for  the  recovery  of 
a  money  Judgment,  for  the  reason  that,  not 
only  Is  it  conceded  that  plaintiff's  money  was 
utilized  in  the  purchase  of  bonds,  in  accord- 
ance with  plaintiff's  directions,  but  thereafter 
plaintiff  accepted  the  instrument  of  date  May 
90,  1910,  executed  by  Judge  Cram  as  presi- 
dent of  the  traction  company,  acknowledging 
in  behalf  of  the  company  the  receipt  of  the 
money,  and  certifying  that  plaintiff  was  en- 
titled to  four  bonds;  which  instrument  plain- 
tiff retained  during  all  of  the  succeeding  years 
mentioned  above,  until  the  time  of  the  trial 
of  this  case.  In  view  of  the  fact  that  plain- 
tiff, when  informed  that  his  money  had  been 
invested  precisely  as  he  intended  that  It 
should  be  Invested,  accepted  and  retained  the 
Instrument  above  mentioned,  as  the  indicia 
of  his  ownership  of  four  bonds  of  the  com- 
pany, and  bis  acquiescence  in  the  situation 
shown  by  the  evidence  to  have  existed  for 
some  years,  we  regard  it  as  entirely  clear 
that  plaintiff  has  no  standing  in  equity  to 
recover  the  purchase  money  from  the  defend- 
ant estate.  He  was  entitled  to.  receive  the 
bonds  which  had  been  purchased  for  him, 
when  ready  for  delivery.  If  the  subsequent 
conduct  of  Judge  Cram  in  retaining  the  bonds 
after  they  came  into  his  hands  was  such  as 
to  render  him  liable  to  plaintiff,  in  conver- 
sion or  otherwise  (which  we  do  not  here  de- 
cide), this  would  render  the  estate  at  most  11a- 
able  for  the  value  of  the  bonds,  and  not  for 
the  return  of  plaintiff's  original  Investment. 
We  are  not  prepared  to  say  that  any  demand 
upon  Judge  Cram  for  the  bonds  was  shown 
by  competent  evidence,  but  that  question  is 
one  not  involved  in  the  issues  here  presented. 
Plaintiff's  case  appears  to  proceed  in  part 
upon  the  theory  that  the  proceeds  of  the 
drafts  were  paid  by  Judge  Cram  to  the  trac- 
tion company  on  his  own  personal  bond  sub- 
scription of  (2,000,  and  that  this  rendered 
him  liable  to  account  to  plaintiff  for  such 
proceeds.  But  the  facts  shown  in  evidence 
do  not  support  this  theory.  It  is  true  that 
prior  to  receiving  the  first  of  these  two 
drafts  Judge  Cram,  it  Is  said,  had  signed  a 
subscription  of  some  sort  for  bonds,  to  the 
amount  of  $2,000 ;  though  the  subscription  it- 
self was  not  shown  in  evidence.  And  so  far 
as  appears,  he  had  paid  but  $600  upon  this 
subscription  when  he  received  plaintiff's  first 
draft  However,  the  record  unmistakably 
shows  that  thereafter  he  paid  out  of  his 
own  funds  much  more  than  $2,000  to  the 
company's  treasurer,  to  be  applied  on  the  pur- 
chase of  bonds.  It  Is  unnecessary  to  rehearse 
the  facts  which  we  have  stated  above  in  re- 
gard to  this  phase  of  the  case.  Manifestly, 
it  cannot  be  said  that  Judge  Oram  utilised 


this  $600  in  order  to  perform  the  obligation 
resting  upon  him  (if  he  had  Incurred  any 
legally  enforceable  obligation  in  the  premises) 
to  pay  this  subscription  of  $2,000. 

[1]  The  evidence  makes  it  appear  that 
plaintiff  expected  to  get  for  his  $500  four 
bonds  of  $260  each,  and  thereby  reap  an  ex- 
traordinary profit  And  there  is  some  evi- 
dence to  indicate  that  he  and  his  cousin  had 
In  view  (hat  such  Investment  would  aid  plain- 
tiff in  obtaining  a  position  with  the  company. 
His  money  having  gone  into  the  purchase  of 
such  bonds,  for  which  he  held  the  company's 
obligation,  and  which  were  subsequently  de- 
livered to  and  held  by  Judge  Cram  for  him. 
It  would  be  highly  inequitable  and  unjust  to 
permit  him  now  to  entirely  repudiate  the 
original  transaction  and  recover  from  the  de- 
fendant estate  upon  the  theory  that  his 
money  was  misapplied.  Fraud,  actual  or  con- 
structive, is  the  very  foundation  of  a  con- 
structive trust  or  a  trust  arising  ex  malendo. 
See  Ferguson  v.  Robinson,  268  Mo.  113,  loe 
dt  180, 16T  a  W.  447.  The  facts  in  evldenc* 
do  not  in  our  Judgment  entitle  plaintiff  to 
the  relief  sought  upon  the  theory  that  Judge 
Cram  was  guilty  of  fraud,  either  actual  or 
constructive,  in  respect  to  the  investment  of 
plaintiff's   money. 

The  fact  that  plaintiff's  name  did  not  ap- 
pear upon  the  records  or  memoranda  of  the 
company,  as  a  purchaser  of  bonds.  Is  not  of 
material  consequence  under  the  circumstances 
of  the  case.  The  bonds,  by  the  terms  thereof, 
were  payable  to  bearer,  and  plaintiff's  right 
or  title  to  the  bonds  purchased  for  him  in 
no  wise  depended  upon  anything  to  be  shown 
by  the  company's  records.  The  case  is  quite 
unlike  one  where  a  party  purchases  real  es- 
tate with  funds  belonging  to  another  and 
wrongfully  takes  the  title  thereto  in  his  own 
name.  It  cannot  be  said  that  Judge  Cram 
wrongfully  took  title  to  these  bonds  in  his 
own  name. 

Our  conclusion  is  that  the  judgment  below 
should  be  reversed,  and  it  is  so  ordered. 

REYNOLDS,  P.  J„  and  BECKER,  J, 
concur. 

On  Motion  for  Rehearing. 
ALLEN,  J.  Respondent  insists  that  the 
opinion  herein  is  In  conflict  with  the  decision 
in  Freeland  v.  Williamson,  220  Mo.  217,  119 
S.  W.  660,  and  with  that  in  Harrison  v. 
Murphy,  106  Mo.  App.  466,  80  S.  W.  724. 
The  Freeland  Case  was  a  suit  in  equity  to 
establish  a  resulting  trust  in  land  which  had 
been  purchased  by  the  father  of  the  plain- 
tiff, a  married  woman ;  the  title  having  been 
taken  in  her  husband's  name  The  facts 
clearly  established  a  resulting  trust  as  the 
court  held.  Oases  of  this  character,  with 
which  our  reports  abound,  can,  we  think, 
have  no  application  to  the  case  before  us. 
In  Harrison  v.  Murphy,  supra,  It  was  held 
that  the  defendant  "had  collected  and  had 
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in  lite  hands  money  which  did  not  equitably 
belong  to  him  and  which  he  could  not  In 
good  conscience  withhold  from  the  plaintiff 
who  was  beneficially  entitled  to  it."  and  that 
upon  the  tacts  a  constructive  trust  arose 
in  plaintiff's  favor,  and  that  plaintiff  could 
maintain  an  action  for  money  had  and  re- 
ceived. Were  the  facts  before  us  such  as  to 
bring  it  within  the  well-known  doctrine  ap- 
plied In  the  Harrison  Case,  no  one  could 
doubt  plaintiff's  right  to  the  relief  sought 
The  facts,  as  we  have  stated  them  in  the 
opinion,  however,  make  it  appear,  we  think, 
that  plaintiff  is  not  in  equity  and  good  con- 
science entitled  to  a  recovery  of  the  money. 
Invested  by  him  through  Judge  Cram. 

Likewise  the  other  authorities  cited  by 
respondent  in  bis  brief,  and  again  referred 
to  In  the  motion  for  rehearing,  are  here  no 
more  closely  in  point  than  are  the  cases 
cited  above. 

The  motion  for  rehearing  charges  that  we 
are  In  error  in  stating  that  It  is  conceded 
that  plaintiff's  money  was  utilized  in  the 
purchase  of  bonds,  according  to  his  direc- 
tions. It  is  shown  in  the  opinion  that  plain- 
tiff in  his  petition  alleged  that  Judge  Crum 
"took,  held,  and  used  said  bonds  so  purchas- 
ed .with  plaintiff's  money  for  his  own  use." 
And  it  will  thus  be  seen  that  by  his  pleading 
plaintiff  concedes  that  his  money  was  used 
in  the  purchase  of  the  bonds  of  the  company 
mentioned,  and  that  he  charges  that  these 
bonds  were  held  and  used  by  Judge  Crum. 

It  Is  further  Insisted  that  a  constructive 
trust  arose  under  the  facts  of  the  case,  and 
that  our  conclusion  to  the  contrary  Is  high- 
ly erroneous.  A  further  study  of  the  facts 
presented  by  the  record,  in  the  light  of  the 
principles  of  equity  which  must  be  brought 
to  bear  thereupon,  has  not  altered  our  view 
of  the  matter  as  expressed  in  the  opinion. 
It  appearing  that  plaintiff  turned  over  bis 
money  to  Judge  Crum,  for  the  purpose  of 
having  the  latter  purchase  boqds  therewith 
(proceeding  in  this  manner  doubtless  with 
a  view  of  obtaining  bonds  at  one-half  of 
their  par  value),  and  It  further  appearing 
(and,  as  we  say,  the  petition  conceding)  that 
the  money  was  so  utilized  by  Judge  Crum, 
who  subsequently  received  and  held  the 
bonds  for  plaintiff,  as  the  latter  was  In- 
formed, we  are  of  the  opinion  that  It  can- 
not be  said  that  in  equity  and  good  con- 
science there  remained  In  the  hands  of  Judge 
Crum  $500  belonging  to  plaintiff .  for  which 
the  estate  should  now  be  held  liable.  There 
was  no  misuse  of  plaintiff's  money ;  nor  does 
It  appear  that  Judge  Crum  violated  any  trust 
or  confidence  reposed  in  him  by  receiving 
the  bonds  for  plaintiff  when  the  company  was 
ready  to  deliver  them.  Evidently,  plaintiff 
expected  to  receive  his  bonds,  not  directly 
from  the  treasurer  of  the  company,  but 
through  Judge  Crum  to  whom  he  had  given 


his  money.  The  subsequent  withholding  of 
the  bonds  by  Judge  Crum  does  not,  in  our 
judgment,  entitle  plaintiff  to  the  relief  here- 
in sought 

With  the  concurrence  of  the  other  Judges, 
the  motion  for  a  rehearing  to  overruled. 


AYRES    v.    MIDDLETON    THEATER    CO. 
(No.  15409.) 

(St  Louis  Court  of  Appeals.    Missouri.   April  8, 
1019.) 

L  Pleading  «=»237(5)  —  Amendment  at 
Trial— Evidence  Admitted  Without  Ob- 
jection. 

An  original  petition  alleging  merely  insults 
to  plaintiff  by  a  theater  umber  in  refusing  ad- 
mission to  the  theater  can  be  amended  at  the 
close  of  plaintiff's  testimony  under  Rev.  St. 
1900,  |  1848,  where  testimony  that  the  usher 
assaulted  plaintiff  was  admitted  without  objec- 
tion. 

2.  Trial  «=>76— Evidence— Tyke  fob  Objec- 
tion—Repetition  of  Testimony. 

An  objection  to  testimony  not  applicable  to 
the  pleadings  is  too  late,  where  the  same  testi- 
mony had  previously  been  admitted  without 
objection. 

3.  Theaters  and  Shows  «=»6— Liability  to 
Patbonb— Assault  bt  Usheb. 

Though  the  license  granted  by  the  sale  of 
theater  tickets  is  revocable,  a  holder  of  such 
ticket  who  was  assaulted  by  an  usher  who  re-* 
fused  him  admittance  can  recover  from  the  pro- 
prietor for  such  assault 

•4.  Theaters  and  Shows  *=>6— Liability  to 
Patron— Damaoes— Injuries  to  Feelings. 
Where  an  assault  by  a  theater  usher  on  a 
holder  of  tickets  was  accompanied  by  loud, 
offensive,  and  insulting  language  in  the  presence 
of  many  persons,  damages  may  be  allowed 
against  the  proprietor  for  injured  feelings  and 
humiliation. 

Appeal    from    St    Louis   Circuit  Court; 
Kent  K.  Eoerner,  Judge. 
"Not  to  be  officially  published.'* 

Action  by  Harry  F.  Ayres  against  the 
Mlddleton  Theater  Company.  Judgment  for 
the  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Reynolds  ft  Harlan  and  Chase  Money, 
all  of  St  Louis,  for  appellant 

Chas.  A.  Smith  and  William  McNamee, 
all  of  St  Louis,  for  respondent 

ALLEN,  J.  The  petition,  as  originally 
filed  herein,  charged: 

That  on  February  18,  1915,  the  defendant 
corporation  was  engaged  in  conducting  a  theater 
in  the  city  of  St  Louis,  and  that  on  the  evening 
of  the  day  mentioned  plaintiff,  having  purchased 
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from  defendant  four  tickets  for  admission  to 
defendant's  theater,  entitling  him  to  four  seats 
therein,  entered  the  same  accompanied  by  his 
sister,  her  husband,  and  another  companion,  bat 
that,  thongh  plaintiff  and  his  companions  were 
properly  conducting  themselves,  defendant's 
agents  and  servants  in  charge  of  its  theater, 
without  cause,  refused  to  allow  plaintiff  to  oc- 
cupy a  seat  therein,  and  "in  a  loud,  insolent, 
and  insulting  manner,  in  the  presence  and  hear- 
ing of  a  great  number  of  patrons  of  said  theater 
who  were  then  and  there  present,  whose  names 
are  unknown  to  the  plaintiff,  tola  plaintiff  that 
he  and  the  persona  accompanying  him  could  not 
obtain  seats  in  said  theater,  and  that  he  must 
leave  said  theater,  and  then  and  there  defendant, 
through  its  said  officers,  agents,  servants,  and 
employes,  in  a  loud  tone  of  voice  and  insulting 
language,  ordered  plaintiff  and  the  persons  ac- 
companying from  said  theater;  that  plaintiff,  by 
reason  of  being  publicly  insulted  and  expelled 
in  the  manner  as  above  stated,  suffered  great 
pain  of  mind  and  humiliation,  and  by  reason  of 
his  expulsion,  as  above  set  forth,  the  plaintiff 
has  been,  and  still  is,  greatly  injured  in  his  good 
name,  fame,  and  credit,  and  was  and  is  brought 
into  public  scandal,  infamy,  and  disgrace  with 
and  among  his  associates  and  others." 

The  answer  Is  a  general  denial. 

Plaintiff,  a  resident  of  Mineral  Point, 
Mo,  testified  that  having  purchased  Hour 
tickets  to  defendant's  theater,  the  "Grand 
Opera  House,"  for  10  cents  each,  he  and  his 
companions  entered  the  theater  and  were 
directed  by  an  employe1  of  defendant  to  go 
to  the  second  floor  or  balcony  thereof,  and 
that  npon  entering  the  aisle  on  the  second 
floor  he  was  stopped  by  an  employs  of  de- 
fendant   Plaintiff  testified: 

"The  doorkeeper  [evidently  an  usher]  on  the* 
second  floor,  he  takes  me  by  the  arm  and  pulls 
me  back;  told  me  to  'Hold  on';  says,  'You 
can't  go  in  here.'  *  •  *  I  says,  'What  is  the 
matter?  'Well,'  he  says,  "your  clothes.'  I 
says,  'My  clotheB?  What  is  the  matter  with  my 
clothes?'  And  he  looked  me  up  and  down  and 
in  a  loud  tone  of  voice  says,  'Why  you  are  not 
dressed  sufficient  to  be  admitted  here.'  He  says, 
Ton  clothes  are  not  sufficient  to  be  admitted.' 
*  *  *  This  fellow  had  kindo'  pushed  me  back 
towards  the  stairs,  and  I  explained  to  him,  I 
says,  'What  are  you  going  to  do;  I  bought 
tickets  for  all  of  us  7  He  says,  That  don't 
make  any  difference;  you  can't  be  admitted  here; 
you  are  not  dressed  sufficiently  to  be  admitted.' 
I  sayB,  'What  do  you  mean?  Do  you  mean  to 
get  out?*  He  says,  'Yes,  sir;  you  leave  the 
theater;  yon  can't  be  admitted  here.' " 

And  plaintiff  testified  that  he  and  his 
companions  then  returned  to  the  first  floor, 
where  he  spoke  to  a  doorkeeper  and  told 
him  what  had  occurred,  and  that  the  door- 
keeper said:  "Here  is  your  tickets;  what 
are  you  kicking  about?"  that  plaintiff  there- 
upon took  the  tickets  to  defendant's  office, 
where  he  received  back  the  money  which  he 
had  paid  therefor.  Plaintiff  further  testi- 
fied that  defendant's  said  servant  on  the 
second    floor,    in    addressing    him,    "talked 


loud  and  boisterous,"  and  attracted  the  at- 
tention of  persons  in  the  theater  in  their 
seats  and  of  others  who  had  congregated 
near  plaintiff  and  his  companions  in  the 
aisle.  The  testimony  shows  that  plaintiff 
had  on  a  blue  serge  coat  and  vest  which 
were  practically  new,  corduroy  trousers,  a 
gray  flannel  shirt,  with  collar  and  necktie, 
new  shoes,  and  had  a  new  corduroy  cap, 
and  that  his  clothes  were  clean. 

The  testimony  of  plaintiff's  companions 
corroborates  that  of  plaintiff  as  to  what  oc- 
curred upon  the  occasion  in  question. 

A  witness  tor  defendant  testified  that  he 
was  an  usher  In  defendant's  theater,  on  the 
second  floor  thereof,  on  the  evening  men- 
tioned ;  that  as  he  stood  at  the  door  leading 
to  this  floor  a  man  and  a  lady  entered  fol- 
lowed by  two  men ;  that,  as  there  were  only 
two  vacant  seats  on  the  floor  at  the  time, 
he  stopped  the  two  men  in  the  rear,  tell- 
ing them  that  they  would  have  to  take 
seats  "upstairs";  that  these  men  refused  to 
go  upstairs,  saving  they  would  get  their 
money  back,  and  that  the  man  and  the  lady 
mentioned  then  also  went  down  the  stair- 
way. The  witness  could  not  identify  plain- 
tiff and  his  companions  as  being  the  persons 
mentioned,  but  he,  testified  that  he  said 
nothing  to  plaintiff  In  regard  to  the  lat- 
ter's  clothes,  had  no  argument  with  plain- 
tiff, and  did  not  put  his  hand  upon  plain- 
tiff's arm. 

Defendant's  ticket  collector  testified  that 
npon  the  evening  In  question  a  "party  of 
four"  entered  the  theater,  and  later  re- 
turned and  "asked  for  their  tickets  back"; 
that  he  was  busy  and  did  not  have  time  to 
listen  to  what  was  said,  but  returned  their 
tickets  to  them. 

At  the  close  of  all  the  evidence  in  the 
case  the  court,  on  plaintiff's  request,  allow- 
ed plaintiff  to  amend  his  petition  by  inter- 
lineation, so  as  to  charge  that  "defendant's 
agents  and  servants  assaulted  plaintiff  by 
laying  hands  upon  him  and  expelled  him 
from  said  theater,"  charging  that  plaintiff 
had  been  damaged  by  reason  of  being  as- 
saulted as  well  as  being  publicly  Insulted 
and  expelled'. 

The  trial,  before  the  court  and  a  Jury, 
resulted  In  a  verdict  and  judgment  for 
plaintiff  In  the  sum  of  $300,  and  the  defend- 
ant appealed. 

[1,2]  I.  It  Is  urged  by  appellant  that  the 
trial  court  committed  error  In  permitting 
plaintiff  to  amend  his  petition  at  the  close 
of  all  the  evidence  In  the  case.  This  point 
does  not  appear  to  be  well  taken.  Plain- 
tiffs testimony  to  the  effect  that  defend- 
ant's employe  caught  him  by  the  arm,  pull- 
ed him  back,  and  pushed  him  toward  the 
stairway,  which  we  have  set  out  above, 
came  in  without  objection.  It  is  true  that 
thereafter,  when  plaintiff,  In  tile  course  of 
his  (testimony,  stated  again  that  the  door- 
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keeper  or  usher  took  him  by. the  arm  and 
pushed  him  back,  defendant's  counsel  inter- 
posed an  objection,  which  was  overruled. 
No  point  la  made  as  to  this  ruling  here,  but 
obviously  the  objection  came  too  late.  Sur- 
beck  y.  Surbeck,  206  &  W.  645.  This 
amendment  of  the  petition  was  allowed  to 
conform  to  the  proof  admitted,  as  said, 
without  objection,  and  was  therefore  in  the 
furtherance  of  justice  and  properly  allow- 
able under  section  1848,  Revised  Statutes 
190ft  And  the  record  shows  that  no  affida- 
vit of  surprise  was  filed,  and  that  defend- 
ant made.no  request  for  a  continuance.  In 
passing  upon  defendant's  objection  to  the 
amendment,  the  trial  court  said: 

"The  objection  la  overruled;  and,  there  being 
no  request  for  a  continuance  on  the  part  of  the 
defendant,  the  case  proceeds  to  a  conclusion." 

Under  the  circumstances  appellant  can- 
not justly  complain  of  the  ruling.  See 
Goldsmith  v.  Holland  Building  Co.,  182  Mo. 
SOT  loc.  dt  610,  81  S.  W.  1112. 

[1, 4]  n.  Appellant  further  insists  that 
the  facts  shown  In  evidence  do  not  warrant 
a  recovery  by  plaintiff,  and  that  the  trial 
court  consequently  erred  In  overruling  ap- 
pellant's demurrer  to  the  evidence.  To  this 
we  are  unable  to  assent  It  is  true  that 
the  license  granted  to  plaintiff  by  the  sale 
of  the  theater  tickets  to  him  was  one  re- 
vocable at  the  will  of  defendant,  the  pro- 
prietor of  the  theater.  But  it  by  no  means 
follows  from  this  that  plaintiff  was  with- 
out remedy  under  the  facts  of  this  case: 
What  recourse  plaintiff  would  have  had  for 
expulsion  from  the  theater,  attended  by 
acts  of  Insult  and  humiliation,  but  without 
the  use  of  force  or  any  act  constituting  in 
law  an  assault  upon  him,  we  need  not  say. 
In  this  connection,  however,  see  Weber-Stair 
Co.  v.  Fisher  (Ky.)  119  S.  W.  195;  Smith 
v.  Leo,  92  Hun,  242,  36  N.  Y..  Supp.  949; 
Aaron  v.  Ward,  208  N.  Y.  851,  96  N.  B.  736, 
38  I*  R.  A.  (N.  S.)  204.  The  evidence  for 
plaintiff  tends  to  show  facts  constituting  an 
assault  upon  his  person,  within  the  legal 
meaning  of  that  term;  for  plaintiff's  evi- 
dence is  that  defendant's  employe,  without 
having  first  made  a  request  upon  plaintiff  to 
leave  the  theater,  caught  plaintiff  by  the 
arm,  pulled  him  back,  and  pushed  him  to- 
ward the  stairway.  Appellant's  learned 
counsel  argue  that  the  evidence  does  no 
more  than  show  that  defendant's  employe 
laid  his  band  upon  plaintiff's  arm  for  the 
purpose  of  attracting  plaintiff's  attention, 
but  such  Is  not  the  effect  of  the  testimony 
in  the  record  when  viewed  in  the  light  most 
favorable  to  plaintiff.  The  facts  shown  by 
plaintiff's  evidence  in  this  connection  consti- 
tuted a  direct  Invasion  of  plaintiff's  right 
of  personal  security.  Lonergan  v.  Small,  81 
Kan.  48,   105  Pac.  27,  25  L.  B,  A.    (N.  S.) 


976;  Dyk  v.  De  Young,  35  ID.  App.  138;  8 
Cyc.  1067  et  seq.  And  since  this  wrongful 
act;  according  to  plaintiff's  evidence,  was  ac- 
companied by  unnecessary  loud,  insulting, 
and  offensive  language,  in  the  presence  of 
many  persons,  damages  may  be  allowed  as 
for 'Injured  feelings  and  humiliation.  See 
Morris  v.  Railroad,  184  Mo.  App.  65  loc.  dt 
75,  168  S.  W.  325;  White  v.  Met.  St.  Ry. 
Co.,  132  Mo.  App.  339  loc.  dt  346,  112  S.  W. 
278;  Lonergan  v.  Small,  supra. 

We  perceive  no  reversible  error  In  the 
record,  and  the  judgment  should  consequent- 
ly be  affirmed. 

It  Is  so  ordered. 

REYNOLDS,  P.  J,  and  BECKER,  J.,  con- 
cur. 


HEIDEMANN  v.  KLEINB.     (No.  15335.) 

(St  Louis  Court  of  Appeals.     Missouri.     April 
8,  1919.) 

L  Municipal  Corporations  <8=706(6)  — 
Use  of  Streets— Negligence. 
Evidence  that  a  huckster,  having  twice 
walked  past  a  child  who  was  sitting  on  the  curb 
near  the  rear  of  tbn  wagon,  turned  sharply  in 
starting  so  as  to  throw  the  rear  wheels  against 
the  child,  established  prima  fade  negligence 
sufficient  for  the  jury. 

2.  Municipal  Corporations  <f=»706(8)— Us* 
or  ■Streets— Instructions— Applicability 
to  Pleadings. 

An  objection,  that  an  instruction  permitting 
the  jury  to  find  that  defendant  wagon  struck 
plaintiff  is  broader  than  a  petition  alleging  that 
a  wheel  of  the  wagon  struck  plaintiff,  is  without 
merit 

3.  Justices  or  the  Peace  «=»178— Trial  De 
Novo  on  Appeal— Instructions— Applica- 
bility to  Pleading. 

An  Instruction,  in  case  appealed  from  jus- 
tice court  requiring  the  jury  to  find  that  de- 
fendant saw  or  could  have  seen  plaintiff,  is  not 
erroneous  as  broader  than  the  allegation  of 
petition  filed  in  justice  court  that  defendant 
carelessly  managed  his  wagon  so  as  to  injure 
plaintiff,  in  view  of  liberality  of  construction  of 
informal  pleadings. 

4.  Negligence  <8=>85(3)  —  Contributory 
Negligence— Child. 

The  court  can  instruct  jury  as  a  matter  of 
law  that  a  four  year  old  child  cannot  be  charged 
with  contributory  negligence. 

5.  Appeal  and  Error  «=»1064(4)  —  Harm- 
less Error  —  Instruction  —  Immaterial 
Statement. 

Where  an  instruction  that  the  four  year  old 
child  injured  could  not  be  charged  with  contrib- 
utory negligence  was  not  error,  under  the  facts, 
the  further  statement  that  no  negligence  can 
be  charged  to  so  young  a  child,  if  error,  was 
not  prejudicial  to  defendant 
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ft.  Tbiu.   «=»210{3)  —  Inbtbuotion  —  Ceid- 

IBILITT  OF  WlTWBBSBS. 

Where  there  is  a  direct  conflict  In  testimony 
m  to  a  material  fact  which  cannot  reasonably 
be  attributed  to  mistake,  an  instruction  that 
the  jury  might  reject  all  or  any  portion  of  the 
testimony  of  a  witness  who  had  knowingly 
sworn  falsely  to  a  material  fact  is  proper. 

Appeal    from    St.    Louis    Circuit   Court; 
Rhodes  E.  Gave,  Judge. 
"Not  to  be  officially  published." 

Action  by  William  J.  Heidemaun,  an  In- 
fant,  by   Edward   Heidemaun,   next   friend, 
-  against    Benjamin    Kleine.      Judgment    for 
plaintiff  on  appeal  from  justice  of  the  peace, 
and  defendant  appeals.    Affirmed. 

Walton  &  Send  and  Igoe  &  Carroll,  all  of 
St  Louis,  for  appellant 

Robert  M.  Wilson,  of  St  Louis,  for  respond- 
ent 

ALLEN,  J.  This  is  an  action  for  personal 
injuries  sustained  by  plaintiff,  an  infant  al- 
leged to  have  been  caused  by  the  negligence 
of  the  defendant  In  managing  his  horse  and 
wagon  In  a  public  street  of  the  city  of  St 
Louis.  The  suit  was  instituted  before  a  jus- 
tice of  the  peace,  where  plaintiff  hrfd  judg- 
ment Upon  defendant's  appeal  to  the  cir- 
cuit court  and  a  trial  there  de  novo,  before 
the  court  and  a  jury,  there  was  a  verdict 
and  judgment  for  plaintiff  in  the  sum  of 
$350,  from  which  the  defendant  prosecutes 
this  appeal. 

The  statement  filed  before  the  justice,  and 
apon  which  the  cause  was  tried  in  the  circuit 
court  alleges  that  on  July  16,  1015,  plaintiff 
was  sitting  on  the  curbstone  on  the  east  side 
of  Knapp  street  In  the  city  of  St  Louis,  in 
front  of  plaintiff's  home;  that  defendant 
hald  his  horse  and  wagon  upon  this  street; 
and  that  he  "so  carelessly  led  or  drove  and 
managed"  the  same  that  by  reason  of  his 
negligence  one  of  the  wheels  of  the  wagon 
struck  and  ran  over  plaintiff,  Injuring  him. 

_  The  defendant  filed  no  answer. 

'  Plaintiff's  evidence  tends  to  show  that  on 
the  day  above  mentioned  plaintiff,  who  was 
then  a  little  over  four  years  of  age,  was  sit- 
ting upon  the  curbstone  on  the  east  side  of 
Knapp  street  in  front  of  his  father's  house; 
that  defendant  who  was  a  huckster  owning 
a  horse  and  a  covered  huskster's  wagon  which 
he  operated  in  his  business,  drove  the  same 
south  on  Knapp  street,  along  the  east  side 
of  the  street,  and  stopped  the  wagon  In  front 
of  the  Heldemann  house,  a  foot  or  a  foot  and 
a  half  from  the  curb,  and  with  the  rear 
thereof  a  short  distance  from  plaintiff  as 
he  sat  upon  the  curbstone.  According  to  the 
testimony  for  plaintiff,  the  defendant  hav- 
ing stopped  his  wagon  in  the  position  afore- 
said, walked  by  plaintiff  and  entered  the 


Heldemann  yard.  It  is  said  that  he  returned 
a  little  later,  again  walked  by  plaintiff  who 
had  remained  seated  upon  the  curbstone, 
went  around  the  rear  end  of  the  wagon, 
caught  his  horse  by  the  bridle,  and  turned 
the  horse  and  wagon  sharply  to  the  right  or 
north.  Plaintiff's  evidence  Is  to  the  effect 
that  defendant  made  a  very  sharp  turn  with 
his  wagon,  causing  the  right  front  wheel 
thereof  to  strike  the  "middle  pole"  of  the 
wagon,  which  caused  the  rear  wheels  to 
slide  over  to  the  curb,  by  reason  whereof 
plaintiff's  foot  was  caught  between  the  wheel 
and  the  curb  and  Injured.  Such  Is  the  sub- 
stance of  the  testimony  of  the  several  wit- 
nesses who  testified  in  plaintiff's  behalf. 

Though  not  pleaded,  certain  ordinances  of 
the  city  of  St  Louis  were  introduced  in  evi- 
dence: One  of  them  providing  that  a  vehicle, 
except  when  passing  a  vehicle  ahead,  shall 
keep  as  near  the  right-hand  curb  as  possible ; 
another  providing  that  "a  vehicle  crossing 
from  one  side  of  the  street  .to  the  other 
shall  do  so  by  turning  to  the  left  so  as  to 
head  In  the  general  direction  of  traffic  on 
that  side  of  the  street";  another  providing 
that  no  vehicle  shall  stop  with  Its  left  aide 
to  the  curb  line. 

The  defendant's  testimony,  substantially 
corroborated  by  that  of  his  witnesses,  is  to 
the  effect  that  plaintiff  got  upon  the  step  at 
the  rear  end  of  defendant's  wagon,  and  re- 
ceived bis  injuries  by  falling -therefrom  to 
the  street 

[1]  It  is  earnestly  insisted  by  appellant's 
learned  counsel  that  no  negligence  was  shown 
on  the  part  of  defendant  and  that  conse- 
quently the  trial  court  erred  in  refusing 
to  peremptorily  direct  a  verdict  for  defend- 
ant To  this  we  are  unable  to  assent  We 
are  of  the  opinion  that  the  evidence  for 
plaintiff  tends  to  establish  negligence  on  the 
part  of  defendant  proximately  causing  plain- 
tiff's Injury,  making  the  case  one  for  the 
jury.  Though  obviously  defendant  violated 
the  ordinances,  supra,  such  violation  was  not 
submitted  to  the  jury  as  a  predicate  of  lia- 
bility. The  case  was  submitted  by  plaintiff's 
main  instruction  upon  the  theory  that  under 
the  evidence  adduced  by  plaintiff  defendant 
could  properly  be  found  guilty  of  negligence, 
at  common  law,  In  starting  his  wagon  in  Buch 
manner  as  to  strike  and  Injure  plaintiff,  un- 
der the  circumstances.  In  this  we  think  that 
the  court  committed  no  error.  If  plaintiff's 
evidence  be  true,  the  defendant  drove  his  wag- 
on near  the  curb  upon  which  this  little  child 
was  sitting,  walked  by  the  child  In  entering 
the  Heldemann  yard  and  in  returning  there- 
from, and  then,  passing  around  the  rear  of 
his  wagon,  caught  the  bridle  of  the  horse 
and  turned  the  horse  and  wagon  bo  sharply 
as  to  throw  the  rear  wheels  of  the  wagon 
against  the  child  as  he  sat  upon  the  curb- 
stone.   This  evidence  we  think  clearly  estab- 
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Ushed  a  prima  fade  case  of  negligence  as  for 
the  failure  of  defendant  to  exercise  ordinary 
can  to  avoid  Injury  to  plaintiff — uuch  care 
aa  an  ordinarily  prudent  person  would  nave 
exercised  under  the  circumstances. 

[2]  It  la  argued  that  the  main  instruction 
given  for  plaintiff  Is  broader  than  the  peti- 
tion or  statement  filed  by  plaintiff,  In  that  it 
permits  the  Jury  to  find  that  defendant,  in 
starting  his  horse  and  wagon,  caused  the 
"wagon"  to  strike  plaintiff;  whereas,  the 
petition  alleges  that  plaintiff  was  struck  by 
"one  of  the  wheels"  of  the  wagon.  Obvious- 
ly there  is  no  merit  in  this  assignment  of 
error. 

[S]  It  la  farther  argued  that  this  Instruc- 
tion to  broader  than  the  pleadings  for  the 
reason  that  it  tells  the  Jury  that  if  they  find 
and  believe  from  the  evidence  that  defendant 
saw,  or  by  the  exercise  of  ordinary  care 
could  have  seen,  plaintiff,  then,  finding  the 
other  matters  mentioned  in  the  Instruction, 
to  find  for  plaintiff;  whereas,  plaintiff's 
statement  does  not  allege  that  defendant  saw, 
or  by  the  exercise  of  ordinary  care'  could 
have  seen,  plaintiff,  but  merely  alleges  that 
defendant  "carelessly  led  or  drove  and  man- 
aged" the  horse  and  wagon.  But  it  cannot 
bu  held  that  the  rule  Invoked  by  appellant — 
viz.,  that  instructions  must  not  be  broader 
than  the  pleadings — was  violated  by  the 
giving  of  this  Instruction,  since  the  case 
originated  before  a  justice  of  the  peace 
where  the  pleadings  are  quite  informal  and 
are  viewed  with  liberality.  The  general  al- 
legation of  negligence  contained  In  plaintiff's 
statement  sufficed  to  warrant  the  submission 
of  the  case  to  the  jury  upon  an  instruction 
such  as  that  under  consideration. 

[4]  Appellant  assigns  as  error  the  giving 
of  the  following  instruction  at  plaintiff's  re- 
quest, viz.: 

The  court  instructs  the  jury  that,  if  you  find 
and  believe  from  the  evidence  that  plaintiff  was 
at  the  time  of  the  injury  mentioned  in  the  peti- 
tion but  four  years  of  age,  then  he  cannot,  be- 
cause of  his  tender  years,  be  guilty  of  or  be 
charged  with  negligence  or  carelessness  in  re- 
spect to  the  injury  in  this  case,  as  no  negligence 
can  be  charged  to  so  young  a  child.*' 

We  are  of  the  opinion  that  no  reversible 
error  was  committed  In  giving  this  instruc- 
tion. In  Berry  v.  Railroad,  214  Mo.  693,  114 
S.  W.  27,  where  the  action  was  one  for  in- 
juries to  a  child  four  years  of  age,  it  is  said, 
by  Lamm,  X: 

"A  child  may  be  of  such  an  age  that  whether 
he  Is  or  can  be  guilty  of  negligence,  under  the 
circumstances  of  a  given  case,  is  a  question  of 
fact  for  the  jury,  and  such  is  the  usual  case. 
He  may  have  arrived  at  such  degree  of  maturity 


in  age  and  judgment  that  the  court  might 
say  as  a  matter  of  law  he  could  be  guilty  of 
contributory  negligence.  On  the  other  hand, 
he  may  be  so  tender  in  age  and  infantile  in 
judgment  that  (he  court  as  a  matter  of  law 
might  rule  he  could  not  be  guilty  of  contributory 
negligence  in  the  circumstances  of  a  given  case. 
This  child,  under  the  facts  here,  came  within 
the  latter  class.  He  was  non  sui  juris.  Holmes 
v.  Railroad,  190  Mo.  loc.  cit.  105  et  seq.  [88  S. 
W.  623];  Cornovski  v.  Railroad,  207  Mo.  loc 
cit  273  et  seq.  [106  S.  W.  51];  Donahoe  v.  Rail- 
road, 83  Mo.  loc.  cit  565;  Frick  v.  Railroad, 
75  Mo.  loc.  cit  608;  O'Flaherty  v.  Railroad, 
45  Mo.  loc.  cit  74  [100  Am.  Dec.  343]." 

[i]  Under  the  facts  here  In  evidence,  we 
are  of  the  opinion  that  it  may  be  ruled,  as 
a  matter  of  law,  that  this  child,  four  years 
of  age,  was  not  chargeable  with  contributory 
negligence.  If  the  concluding  words  of  the 
instruction,  viz.,  "as  no  negligence  can  be 
charged  to  so  young  a  child,"  ought  to  have 
been  omitted  therefrom  (which  we  do  not  de- 
cide), it  Is  dear  that  their  presence  could 
not  have  prejudiced  the  appellant 

[I]  The  court,  of  Its  own  motion,  gave  an 
Instruction  on  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  to  their  testimony, 
which,  among  other  things,  told  the  jury 
that  if  they  believed  that  any  witness  had 
knowingly  sworn  falsely  to  any  fact  or  facts 
material  to  the  Issues  in  the  case,  then  they 
were  at  liberty  to  reject  all  or  any  portion 
of  the  testimony  of  such  witness. 

Appellant's  learned  counsel  argues  that  it 
was  reversible  error  to  give  this  instruction, 
citing  and  quoting  from  the  opinion  of  the 
Supreme  Court  in  Keeline  v.  Sealy,  257  Mo. 
496,  165  S.  W.  1088.  In  that  case,  however, 
the  giving  of  a  like  instruction  was  held  to 
be  error  because  of  the  fact  that  there  was 
nothing  In  the  testimony  in  the  case  to  afford 
a  basis  for  the  giving  thereof.  Subsequent 
to  the  decision  In  that  case,  it  has  been  re- 
peatedly held  that  where,  as  here,  there  is  a 
direct  conflict  In  the  testimony  as  to  a  ma- 
terial fact  or  material  facts,  which  cannot 
reasonably  be  attributed  to  mistake,  inad- 
vertence, or  lapse  of  memory,  so  that  the 
jury  might  with  propriety  find  that  a  wit- 
ness or  witnesses  willfully  gave  false  testi- 
mony as  to  a  matter  or  matters  material  to 
the  Issues,  It  1b  not  error  to  give  an  In- 
struction of  this  character.  See  Robert  v. 
Rialto  Bldg.  Co.,  198  Mo.  App.  121  loc.  cit 
125,  126,  127,  199  S.  W.  428,  and  authorities 
there  cited. 

We  perceive  no  reversible  error  in  the 
record,  and  the  Judgment  should  accordingly 
be  affirmed.    It  is  so  ordered. 

REYNOLDS,  P.  J,  and  BECKER,  J.,  con- 
cur. 
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OULMEB  t.  CITY  OF  GLASGOW. 
(No.  13217.) 

(Kami  City  Ocrart  of  Appeals.    Missouri. 
April  7,  1919.) 

Costs  ®=»42(2)  —  Offkb  of  Judgment  —  Ac- 
ceptance Within  Statutory  Time. 
Under  Rev.  St  1909,  g  1966,  as  to  offer  of 
Judgment,  plaintiff  had  10  days  in  which  to  ac- 
cept defendant's  offer,  and  his  acceptance  with- 
in that  limit  carried  all  proper  costs  up  to  the 
date  of  acceptance,  though  case  came  on  for 
trial  and  was  tried  within  10  days  after  defend- 
ant's offer,  on  which  trial  jury  disagreed,  so 
that  additional  costs  were  thus  added. 

Appeal  from  Circuit  Court,  Boone  County ; 
D.  H.  Harris,  Judge. 

Action  by  Allene  P.  Culmer  against  the 
City  of  Glasgow.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

James  H.  Denny,  of  Glasgow,  B.  M.  Bagby, 
of  Fayette,  and  N.  T.  Gentry,  of  Columbia, 
for  appellant. 

McBalne  ft  Clark,  of  Columbia,  A.  H. 
Waller,  of  Moberly,  and  Paul  Prosser,  of 
Fayette,  for  respondent 

ELLISON,  P.  X  Plaintiff  instituted  an  ac- 
tion against  defendant  In  the  circuit  court 
of  Howard  county  for  personal  injuries  re- 
ceived by  her  on  one  of  Its  streets.  The 
venue  was  changed  and  the  case  sent  to  the 
circuit  court  of  Boone  county,  where  it  was 
set  for  trial  on  the  11th  of  July,  1918.  Bight 
days  prior  to  that  date,  viz.  July  Sd,  de- 
fendant served  plaintiff  with  a  notice  In 
writing  offering  to  allow  judgment  to  be  tak- 
en against  It  for  $800.  Plaintiff  did  not  ac- 
cept the  offer  at  once,  and  before  she  ac- 
cepted the  case  went  to  trial  on  July  11th, 
and  on  July  12th  the  Jury,  being  unable  tq 
agree,  was  discharged.  On  the  next  day, 
July  13th,  being  within  the  10  days  limited 
by  the  statute,  plaintiff  duly  accepted  the 
offer  for  Judgment  for  $300,  and  the  court 
rendered  judgment  for  that  sum,  together 
with  all  the  costs  in  the  case. 

The  statute  (section  1986,  B.  S.  1909)  un- 
der which  the  offer  was  made  reads  as  fol- 
lows: 

"The  defendant  in  any  action  may,  at  any 
time  before  trial  or  judgment  serve  upon  the 
plaintiff  or  his  attorney  of  record  an  offer  in 
writing,  to  allow  judgment  to  be  taken  against 
him  for  the  sum  or  to  the  effect  therein  speci- 
fied. If  the  plaintiff  accept  the  offer  and  give 
notice  thereof  within  ten  days,  he  may  file  the 
offer  and  an  affidavit  of  notice  of  acceptance, 
and  judgment  shall  be  entered  accordingly.  If 
the  notice  of  acceptance  be  not  given  the  offer 
shall  be  deemed  withdrawn,  and  shall  not  be 
given  in  evidence  or  commented  on  before  a 
lury;   and  if  the  plaintiff  fail  to  obtain  a  more 


favorable  judgment  he  shall  pay  the  defendant's 
cost  from  the  time  of  the  offer." 

Defendant  contends  that  It  is  only  liable 
for  the  costs  accrued  up  to  the  date  of  Its 
offer  of  Judgment,  and  that  therefore  the 
court  erred  in  taxing  the  costs  against  It 
which  accrued  after  the  offer  of  judgment 

Under  the  terms  of  the  statute  plaintiff 
had  10  days  In  which  to  accept  an  offer  for 
Judgment  and  an  acceptance  within  that  lim- 
it carried  all  proper  costs  up  to  the  date  of 
acceptance.  The  fact  that  the  case  came  on 
for  trial  and  was  tried  within  10  days  after 
defendant's  offer  and  additional  costs  were 
thus  added  is  an  embarrassment  brought 
about  by  defendant  In  not  making  its  offer 
sooner.  Defendant  knew  that  plaintiff  had 
a  period  In  which  to  consider  the  offer  which 
would  carry  the  offer  beyond  the  date  of  the 
trial.  It  ought  not  to  be  allowed  by  such 
delay  to  force  plaintiff  to  decide  on  accept- 
ance before  the  time  the  statute  gave  him 
expired,  by  holding  over  him  the  risk  of 
paying  costs  of  a  trial  if  he  recovered  less 
than  the  offer. 

We  have  given  due  consideration  to  the 
Interesting  suggestions  made  In  argument  by 
defendant  both  oral  and  written,  but  feel 
that  they  should  not  be  allowed  to  overcome 
the  opposing  view.  We  think  the  question  is 
governed  by  the  decision  of  the  St  Louis 
Court  of  Appeals,  per  Allen,  J.,  in  Haffner 
v.  Talnter,  204  S.  W.  966,  a  case  not  differ- 
ing from  this  in  any  essential  particular. 

The  judgment  will  be  affirmed. 

All  concur. 


DEWITT  v.  J.  G.  HUTCHINSON  ft  CO. 
(No.  13205.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
April  7,  1919.) 

1.  Appeal  and  Ebbob  «=»635(4)— Absence  or 
Notice  op  Writ— DismissaL— Statute. 

Where  the  abstract  does  not  show  that  any 
notice  of  writ  of  error,  required  by  Rev.  St 
1909,  |  2071,  was  served  on  defendant  in  error, 
the  writ  will  be  dismissed. 

2.  Appeal  and  Ebbob  4=3685(4)  —  Absence 
or  Win  op  Ebbob— Dismissal. 

Under  Bev.  St  1909,  |  2072,  where  writ 
of  error  issuing  from  Court  of  Appeals,  with 
return  of  clerk  indorsed  thereon  showing  his 
obedience  thereto,  does  not  appear  from  what 
seems  to  be  intended  for  the  transcript  itself, 
which  has  been  filed  in  the  Court  of  Appeals, 
there  not  appearing  to  be  any  writ  of  error  in 
the  ease,  either  in  the  abstract  or  anywhere 
else,  the  writ  will  be  dismissed. 

Error  to  Circuit  Court,  Sullivan  County; 
Fred  Lamb,  Judge. 
"Not  to  be  officially  published." 
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Action  by  Leonard  X  Dewitt  against  J. 
O.  Hutchinson  ft  Co.  To  review  Judgment 
for  plaintiff,  defendant  brings  error.  Writ 
dismissed. 

J.  M.  Wattenbargar  and  Calfee  ft  Painter, 
all  of  Milan,  and  (D.  C.  Payne,  of  Oklahoma 
City,  OkL,  for  plaintiff  in  error. 

John  W.  Clapp  and  W.  H.  Childers,  both 
of  Milan,  for  defendant  In  error. 

ELLISON,  P.  J.  Plaintiff's  action  was  In- 
stituted to  recover  damages  for  breach  of 
contract,  alleged  to  have  been  committed  by 
defendant  He  recovered  Judgment  In  the 
trial  court.  Defendant  afterwards  sued  out 
a  writ  of  error,  which  plaintiff  moves  to  dis- 
miss. 

[1]  The  abstract  does  not  show  that  any 
notice  of  the  writ  of  error  required  by  sec- 
tion 2071,  E.  S.  1909,  was  served  on  plaintiff. 

[2]  There  does  not  appear  to  be  any  writ 
of  error  in  the  case,  either  In  the  abstract  or 
anywhere  else.  What  seems  to  be  Intended 
for  the  transcript  Itself  has  been  filed  here; 
but  the  writ  Issued  from  this  court,  with  the 
return  of  the  clerk  indorsed  thereon  showing 
his  obedience  thereto,  does  not  appear. 

For  the  reasons  foregoing,  the'  writ  of  er- 
ror will  be  dismissed.  Sections  2071,  2072, 
R.  S.  1909;  Garth  v.  Motter,  248  Mo.  477, 
154  S.  W.  733 ;  Kenner  v.  Doe  Lead  Co.,  141 
Mo.  248,  42  S.  W.  683. 

All  concur. 


KIRGHER  v.  EVERS  et  al     (No.  15360.) 

(St.  Louis  Court  of  Appeals.    Missouri. 
April  8,  1919.) 

CotJBTS  «=>231(6)  —  CoNSTrnmoNAi.  Ques- 
tion—Jtjbisdictiow. 
Where  a  constitutional  question  is  in  good 
faith  presented  by  the  record,  the  Supreme 
Court  alone  has  jurisdiction  of  an  appeal,  even 
should,  decision  of  such  question  prove  to  be  un- 
necessary to  the  final  disposition  of  the  case 
on  appeal. 

Appeal  from  Circuit  Court,  Clark  County; 
N.  M.  Pettlngill,  Judge. 
"Not  to  be  officially  published." 

Suit  In  equity  by  Frank  Klrcher,  to  re- 
strain Casper  Evers  and  others,  directors  of 
School  District  No.  85  In  Clark  County,  and 
the  clerk  thereof,  from  drawing  warrant  up- 
on the  public  school  funds.  From  a  decree  in 
favor  of  defendants,  plaintiff  appeals.  Trans- 
ferred to  the  Supreme  Court 

E".  R.  McKee,  of  Memphis,  O.  O.  Clay,  of 
Canton,  and  B.  L.  Gridley,  of  Eahoka,  for 
appellant 

Wm.  Berkheimer  and  Chas.  HUler,  both  of 
Eahoka,  for  respondents. 


ALLEN,  J.  This  la  a  suit  in  equity  seeking 
to  restrain  the  directors  of  school  district  No. 
85,  in  Clark  county,  and  the  clerk  thereof, 
from  drawing  any  warrant  upon  the  public 
school  funds  of  said  district  for  the  purpose 
of  defraying  any  of  the  costs  and  expenses  of 
conducting  a  certain  school,  termed  a  Cath- 
olic parochial  school,  at  the  village  of  St 
Patrick,  in  said  county ;  and  to  restrain  the 
county  treasurer  of  Clark  county  from  paying 
out  any  of  the  school  funds  belonging  to  the 
district  for  any  such  purpose. 

The  petition,  after  alleging  that  plaintiff  is 
a  resident  and  taxpaying  citizen  of  Clark 
county,  residing  within  the  school  district 
mentioned,  and  setting  forth  the  official  posi- 
tions occupied  by  the  various  defendants, 
alleges  that  said  school  district  is  and  for 
many  years  has  been,  the  owner  of  about  one 
acre  of  ground,  describing  the  location  there- 
of, upon  which  is  situated  the  publip  school 
building  of  the  district,  within  which  the  pub- 
lic school  of  that  district  was  conducted  for 
many  years;  that  "in  the  year  1909  the 
board  of  directors  of  said  district  in  viola- 
tion of  their  duties  and  In  violation  of  the 
Constitution  of  the'sfafe  of  Missouri  (article 
11,  |  11,  p.  131,  R.  S.  1909)  and  the  school 
laws  of  the  state  of  Missouri,"  conspiring 
with  the  "officers,  priests,  sisters  and  mem- 
bers" of  a  Catholic  Church  at  St  Patrick,  in 
said  county,  closed,  the  district  school  build- 
ing, took  therefrom  the  furniture,  fixtures, 
and  appliances  belonging  to  the  district  and 
transferred  them  to  a  Catholic  parochial 
school,  at  said  village  of  St  Patrick,  owned 
and  controlled  by  said  Catholic  Church,  sit- 
uated about  a  mile  distant  from  the  district 
school  building. 

And  it  is  alleged  that  for  a  period  of  five 
years  the  defendant  directors  of  the  district 
have  employed  a  teacher  to  teach  in  said 
Catholic  parochial  school,  and  have  drawn 
their  warrants  upon  the  treasurer  of  Clark 
county  to  pay  the  salary  of  said  teacher  and 
the  Incidental  expense  of  maintaining  such 
parochial  school  out  of  the  funds  belonging 
to  the  school  district;  that  In  1915  the  de- 
fendant members  of  said  board  of  directors 
entered  into  a  contract  with  one  "Sister 
Ruth"  to  teach  school  for  the  district  in  said 
parochial  school  at  St  Patrick,  and  are 
"about  to,  and  threatening  to,"  pay  her  for 
her  services  out  of  the  public  school  funds  of 
the  district  and  to  issue  warrants  to  pay  the 
incidental  expenses  of  said  parochial  school. 

Averring  that  by  reason  of  the  alleged  un- 
lawful acts  of  the  said  board  of  directors 
plaintiff  and  his  family  and  other  persons 
residing  within  the  district  have  been  and 
will  be  deprived  of  the  benefits  of  the  public 
school,  and  that  If  the  alleged  misappropria- 
tions of  the  moneys  of  the  district  be  not  re- 
strained, plaintiff  and  his  family  and  others 
will  sustain  irreparable  injury  and  damage, 
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and  are  without  adequate  remedy  at  law  In 
the  premises,  Injunctive  relief  Is  prayed. 

The  answer,  after  making  certain  formal 
admissions,  denies  generally  the  allegations 
of  the  petition.  It  then  admits  the  removal 
of  the  district  school  from  the  building  owned 
by  the  district  to  a  room  in  a  Catholic  paro- 
chial school  building  at  St  Patrick,  averring 
that  this  was  authorized  by  a  vote  of  the  qual- 
ified voters  of  the  district  at  an  annual  school 
meeting.  It  is  alleged  that  such  removal  was 
advantageous  to  the  children  and  taxpayers 
of  the  district,  for  reasons  set  forth  in  the 
answer;  that  all  of  the  voters  of  the  district 
are  Catholics,  except  one,  who  does  not  com- 
plain; that  in  the  room  where  the  district 
school  Is  conducted  no  religious  services  are 
held,  and  no  religious  creed  or  doctrine 
taught,  "but,  on  the  other  hand,  only  the 
studies,  text-books,  and  exercises  are  taught 
and  held  as  is  common  in  all  of  the  public 
schools  of  the  state  of  Missouri." 

The  answer  further  alleges  that  at  the 
annual  school  meeting  at  which  said  removal 
was  authorized  plaintiff  voted  in  favor  of 
such  removal,  and  thereafter  did  not  com- 
plain thereof  until  1915;  that  for  reasons 
stated  plaintiff  has  not  suffered  damage  by 
such  removal,  and  has  not  brought  the  suit  in 
good  faith,  but  actuated  by  malice  and  ill 
will  toward  one  Donnovan,  a  Catholic  priest ; 
and  that  to  remove  the  public  school  to  the 
"old  schoolhouse"  will  work  great  Injury  to 
the  taxpayers  and  the  children  of  the  district. 

Upon  a  trial  of  the  cause  below  the  court 
entered  a  decree  in  favor  of  the  defendants, 
dismissing  plaintiff's  bill;  and  the  case  is 
here  on  plaintiff's  appeal. 

An  examination  of  the  record  has  led  us  to 
the  conclusion  that  the  case  is  one  Involving 
a  construction  of  the  Constitution  of  this 
state,  and  hence  not  within  our  jurisdiction 
on  appeal.  As  shown  above,  plaintiff  by  his 
petition  invokes  the  provision  of  article  11, 
f  11,  of  our  state  Constitution,  asserting  that 
the  matters  complained  of  constitute  a  vio- 
lation of  such  constitutional  guaranties  or 
inhibitions.  And  the  constitutional  question, 
thus  appearing  in  the  case  from  the  begin- 
ning, is  discussed  in  appellant's  brief  filed  in 
this  court  The  question  was  presented  be- 
low, and  la  presented  here,  whether  the  acts 
sought  to  be  restrained,  admitted  by  the 
pleadings  or  shown  in  evidence,  are  in  viola- 
tion of  the  Constitution  of  this  state. 

The  Constitution  provides  that  the  Su- 
preme Court  shall  have  exclusive  jurisdiction 
"in  cases  involving  the  construction  of  the 
Constitution  of  the  United  States  or  of  this 
state."  In  Dorrance  v.  Dorrance,  242  Mo. 
625,  loc.  clt  644,  148  S.  W.  94,  98,  it  is  said, 
in  this  connection: 

"Construction  is  a  broad  term,  and  perhaps 
as  instructive  a  definition  as  could  be  stated 
is  quoted  from  Abbott  in   Webster's  Interna- 


tional Dictionary  as  follows:  'Strictly,  the  term 
[construction]  signifies  determining  the  mean- 
ing and  proper  effect  of  language  by  a  considera- 
tion of  the  subject-matter  and  attendant  cir- 
cumstances in  connection  with  the  words  em- 
ployed.' In  other  words,  It  does  not  stop  with 
interpretation,  but  applies  the  language  as  in- 
terpreted to  both  the  subject-matter  and  the  at- 
tendant circumstances.  The  constitutional  pro- 
vision does  not,  to  give  this  court  jurisdiction 
in  this  case,  require  findings  that  some  consti- 
tutional provision  has  been  violated,  or  consti- 
tutional right  denied,  for  that  is  the  ultimate 
object  for  which  the  jurisdiction  exists.  It  Is 
only  necessary  that  a  constitutional  question 
be  presented  to  the  court  in  the  manner  re- 
quired by  the  rules  governing  its  practice,  and 
on  its  presentation  the  jurisdiction  attaches  to 
determine  it" 

The  trial  court  refused  to  grant  the  relief 
sought  upon  the  ground  that  plaintiff  had 
not  shown  that  such  damage  had  accrued  to 
him,  by  reason  of  the  acts  complained  of,  as 
to  entitle  him  to  injunctive  relief.  But  this 
ruling,  whether  sound  or  otherwise,  does  not 
operate,  we  think,  to  give  this  court  jurisdic- 
tion. Where  a  constitutional  question  Is,  in 
good  faith,  presented  by  the  record,  the  ju- 
risdiction of  the  Supreme  Court  will  not  be 
defeated,  even  should  a  decision  of  such  ques- 
tion prove  to  be  unnecessary  to  the  final 
disposition  of  the  case  on  appeal.  Skinner  v. 
Railroad,  264  Mo.  228,  loc.  dt  230,  162  8.  W. 
237 ;  City  of  Milan  v.  Allen,  175  S.  W.  933, 
934;    Dorrance  v.  Dorrance,  supra. 

It  is  accordingly  ordered  that  the  cause, 
and  files  and  papers  therein,  be  transferred 
to  the  Supreme  Court 

REYNOLDS,    P.    J,    and    BECKER,    J, 

concur. 


McMILLIAN  v.  OITT  OF  CLINTON. 
(No.  12635.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Dec.  2,  1918.     On  Rehearing,  April  7, 

1919.) 

Municipal  Corporations  <8=»759(5)— Main- 
tenance of  Streets— Personal  Injubieb— 

LIABILITY   OF  ClTT. 

Where  a  pedestrian  stumbled  into  a  hole 
for  an  electric  light  pole  on  a  street  that  had 
been  open  for  travel  for  many  years,  although 
no  sidewalk  had  been  put  in,  the  city  was  lia- 
ble; its  obligation  to  maintain  a  street  in 
good  repair  arising  as  soon  as  it  is  devoted  to 
the  uses  of  the  public. 

Appeal  from  Circuit  Court  Cass  County; 
Ewlng  Cockrell,  Judge. 
"Not  to  be  officially  published." 

Action  by  Katie  McMllllan  against  the  City 
of  Clinton.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 
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W.  B.  Owen  and  O.  A.  Calvird,  Jr.,  both 
of  Clinton,  and  Allen  Glenn,  of  Harrlsonville, 
for  appellant. 

W.  W.  Wood,  of  Humansvllle,  Herman 
Pufahl,  of  Bolivar,  and  J.  8.  Brlerly,  of 
Harrlsonville,  for  respondent. 

ELLISON,  P.  J.  Plaintiff  Is  a  married 
woman  residing  on  Ohio  street  inside  the 
city  of  Clinton,  though  not  far  from  the  lim- 
its. The  defendant  city  owned  Its  electric 
light  plant,  and  In  attempting  a  part  of  Its 
reconstruction,  or  repair,  Its  employes  had 
dug  a  hole  In  which  to  set  a  pole  near  the 
edge  of  the  street  and  left  It  unguarded  for 
several  days.  Whether  this  hole  was  dug 
Inside  the  street  boundary,  or  partly  in  and 
partly  out,  was  a  disputed  question.  But 
there  was  evidence  tending  to  show  that 
fences  were  built  on  the  property  line,  and 
that  this  hole,  which  was  near  2  feet  deep 
and  from  10  to  14  Inches  in  diameter,  larger 
at  the  top  than  bottom,  was  partly  under 
the  fence ;  some  testimony  putting  much  the 
greater  part  of  it  on  the  street  side.  There 
was  evidence  tending  to  show  that  Ohio 
street  was  open  the  full  width  for  travel 
beyond  where  plaintiff  lived  for,  perhaps,  30 
years,'  and  beyond  the  hole;  that  the  city 
had  graded  the  street  proper,  leaving  a  space 
on  either  side  6  feet  wide  for  sidewalks, 
and  further  on  a  crossing  was  made  from 
one  side  of  the  street  to  the  other.  The 
street  proper  was  used  by  the  inhabitants 
for  vehicles,  and  the  sidewalk  space  was 
used  by  pedestrians,  and  had  beCn  for  many 
years.  No  sidewalk  was  ever  constructed 
out  of  material,  but  the  people,  in  using  the 
walk,  had  worn  a  path  In  the  grass  that 
grew  on  the  sidewalk  space.  This  path  was 
somewhere  near  the  center  of  the  sidewalk. 

The  city  maintained  street  lamps  in  this 
vicinity,  though  at  the  time  In  question  none 
were  burning.  Plaintiff  had  been  up  in  the 
principal  part  of  the  city,  and  was  return- 
ing, after  night,  In  company  with  her  hus- 
band. She  had  seen  the  hole  before,  and 
thought  she  wonld  avoid  It,  but  suddenly 
stepped  Into  it  and  was  very  severely  Injured. 
While  there  was.  a  well-denned  path  near 
the  center  of  the  sidewalk  space,  there  was 
evidence  tending  to  prove  the  whole  space 
was  smooth  or  level,  and  that  people  walked 
"every  place  on  it."  There  was  evidence 
tending  to  show  that  weeds  grew  on  the 
space  outside  the  pathway,  but  there  was 
also  evidence  that  at  this  place  there  were 
no  obstructions  outside  the  path  to  prevent 
one  walking  anywhere  in  the  space.  We 
have  considered  the  cases  cited  by  defend- 
ant, especially  Ely  v.  St  Louis,  181  Mo.  723, 
81  S.  W.  168,  but  do  not  think  they  control 
the  facts  In  the  present  record.  We  think 
this  case  falls  well  within  the  decisions  of 
the  Supreme  Court  announced  in  Ourran  v. 
City  of  St  Joseph,  204  Mo.  666,  175  8.  W. 


584,  and  Benton  v.  City  of  St  Louis,  217 
Mo.  687,  118  S.  W.  418,  129  Am.  St  Bep. 
561,  and  of  this  court  in  Jackson  v.  Sedalla, 
193  Mo.  App.  597,  187  S.  W.  127.  The  first 
of  these  cases  is  the  latest  utterance  of  the 
Supreme  Court  to  which  our  attention  has 
been  called.  It  was  there  said  that  the  mere 
dedication  of  a  street  does  not  Impose  on  a 
city  the  duties  of  repair  and  maintenance; 
"yet  these  obligations  do  arise  the  Instant  a 
dry,  with  or  without  such  formalities,  de- 
votes a  highway  to  the  uses  of  the  public 
by  recognizing  It  as  open  for  travel,  or  In- 
vites the  public  to  use  it  as  a  street  And 
such  acts  on  its  part  may  be  shown  either 
by  direct  or  circumstantial  evidence."  In 
the  case  before  us  there  was  as  much,  or 
more,  to  show  that  for  many  years  the 
city  had  recognized  that  the  street  was  open 
for  traffic,  and  that  the  public  had  been  In- 
vited to  use  it  Including  the  sidewalk  space, 
than  there  was  In  the  Curran  Case.  The 
court  in  that  case  also  said  that — 

"While  there  was  no  evidence  that  the  city 
improved  either  of  the  sidewalk  spaces  in  ques- 
tion, yet  there  was  evidence  tending  to  show 
that  the  sidewalk  spaces  on  both  sides  of  the 
street  were  used  not  only  by  the  residents  but 
by  the  public  generally." 

And  so  here  there  was' evidence  that  the 
sidewalk  space  in  question  had  been  used 
by  the  public  for  years.  Further  on  the 
court  said  that— 

"These  and  other  circumstances  folly  set  forth 
in  the  record  in  this  case,  afforded  the  basis  of 
an  admissible  Inference  that  the  city  after  its 
acceptance  of  the  dedication  of  the  street  had 
instructed  its  officers  to  appropriate  it  as  a 
public  highway  by  the  constructive  work  done 
thereon,  and  had  permitted  the  residents  on 
both  sides  of  the  street  and  the  public  generally 
to  make  use  of  the  sidewalk  spaces  for  the  pur- 
pose of  travel  and  ingress  and  egress  to  the 
houses  bordering  the  sidewalks." 

In  view  of  defendant's  attack  on  the  cred- 
ibility of  some  of  the  evidence  in  plaintiff's 
behalf,  we  have  examined  the  record  in  that 
respect,  and  find  that  there  is  abundant  evi- 
dence tending  to  establish  the  foregoing.  It 
was  all  a  matter  of  belief  by  the  jury. 
There  was  a  warm  contest  on  the  facts  and 
the  relative  value  of  testimony  given  In  be- 
half of  the  respective  parties.  We  must  ac- 
cept the  verdict  of  the  Jury,  and  have  only 
to  consider  the  correctness  of  the  court's  ac- 
tion on  the  instructions. 

Those  given  for  plaintiff  were  in  every  re- 
spect proper  under  the  repeated  ruling  of 
our  Supreme  and  appellate  courts.  Those 
given  for  defendant  brought  out  every  fea- 
ture of  defense  to  which  defendant  was  en- 
titled. Several  were  refused,  and,  we  think, 
properly.  They  confine  the  walk  to  the  foot- 
path, and,  as  confessedly  plaintiff  was  not 
in  the  footpath  when  she  stepped  in  the 
hole,  the  Instruction  was,  In  effect;  a  direc- 
tion to  find  for  the  defendant 
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We  have  no  right  to  Interfere,  and  hence 
affirm  the  Judgment 
All  concur. 

On  Rehearing. 

BLAND,  J.  Since  the  granting  of  the  mo- 
tion for  a  rehearing  and  the  reargument  of 
the  case  nothing  has  been  presented  to  us  to 
convince  us  that  we  in  any  respect  erred  in 
what  we  said  and  did  in  the  opinion  in  this 
case  written  by  ELLISON,  P.  J.,  and  handed 
down  on  December  2,  1918. 

For  these  reasons,  the  judgment  will  be 
affirmed. 

All  concur. 

(201  Mo.  App.  MS) 

GROES  t.  WHITE.     (No.  1S034.) 

(Kansas  Oity  Court  of  Appeals.  '  Missouri. 
April  7,  1919.) 

1.  Libel  and  Slander  «=»123(8)— Privilege 
—Statements  by  Witness— -Questions  of 
Law. 

In  an  action  for  slander  based  on  a  state- 
ment by  defendant  on  the  witness  stand  in  an- 
other action  that  he  had  gotten  all  of  a  cer- 
tain quantity  of  corn  except  what  plaintiff 
stole,  whether  such  statement  was  absolutely 
privileged  was  a  question  of  law  for  the  court. 

2.  Libel  and  Slandeb  «=»38(4)  —  State- 
ments bt  Witness  Concerning  Persons 
Not  Partt. 

If  a  statement  by  a  witness  on  the  witness 
stand  is  privileged,  it  is  privileged  where  it 
is  made  concerning  a  person  not  a  party  to  the 
record  in  the  suit  wherein  made. 

3.  Libel  and  Slandeb  «=>38(4)— Privilege 
-    as  Matter  of  Law — Statements  on  Wit- 
ness Stand. 

In  an  action  for  slander  based  on  a  state- 
ment by  defendant  as  a  witness  in  another 
action,  in  answer  to  a  direct  and  relevant  ques- 
tion and  responsive  thereto  as  to  whether  wit- 
ness had  gotten  all  of  a  certain  quantity  of 
corn,  that  he  had  gotten  all  except  what  de- 
fendant stole,  was  privileged  as  a  matter  of 
law. 

Appeal  from  Circuit  Court,  Linn  County; 
Fred  Lamb,  Judge. 

Action  by  George  E.  Groes  against  Henry 
White.  A  demurrer  to  the  petition  was  sus- 
tained, and  plaintiff  appeals.    Affirmed. 

H.  J.  West,  of  Brookfleld,  for  appellant 
Bailey  &  Hart  of  Brookfleld,  for  respond- 
ent. 

TRIMBLE,  J.  Plaintiff  sued  defendant 
for  slander.  The  trial  court  sustained  a  de- 
murrer to  the  petition,  and  plaintiff  has  ap- 
pealed. 

The  following  facts  appear  from  the  peti- 
tion:  John  P.  Sharp  leased  a  portion  of  bis 


farm  to  defendant  White  and  another  portion 
to  one  Elchman  for  the  crop  season  of  1916. 
Thereafter  said  Sharp  died  testate,  March 
24,  1916,  leaving  a  widow  and  certain  chil- 
dren. 

The  estate  was  administered  in  the  pro- 
bate court  by  J.  W.  Moore  and  Linvllle 
Sharp,  executors  of  decedent's  will.  When 
the  executors  In  1917  filed  their  final  settle- 
ment,- plaintiff,  Groes  (who  had  bought  the 
interest  of  some  of  the  children  In  the  es- 
tate), filed  objections  and  exceptions  to  said 
final  settlement  and  on  or  about  June  4, 1917, 
the  issues  raised  thereby  were  tried  In  the 
probate  court 

The  Issues  raised  by  the  exceptions  and 
tried  by  the  probate  court  were  whether  the 
executors  had  used  due  diligence  in  collect- 
ing rent  from  the  defendant  herein,  Henry 
White,  for  that  part  of  the  land  he  had  rent- 
ed from  decedent,  Sharp,  and  had  occupied 
in  1916,  and  in  allowing  said  tenant  to  haul 
away  property  belonging  to  said  estate, 
charged  to  have  been  hauled  away  and  con- 
verted by  said  tenant  and  in  falling  to  col- 
lect the  value  of  same  from  said  tenant  and 
whether  or  not  the  final  settlement  should 
be  approved,  including  the  extent  of  execu- 
tor's liability,  if  any,  to  the  legatees  and  dis- 
tributees of  said  estate  on  account  of  their 
alleged  lack  of  diligence. 

During  the  trial  of  these  questions  In  the 
probate  court  and  while  White,  the  defend- 
ant herein,  was  on  the  stand  testifying  as  a 
witness,  and  being  cross-examined  by  the  at- 
torney for  the  exceptor,  Groes,  this  question 
was  asked  defendant:  "Did  you  get  all  the 
corn  grown  on  the  place  (meaning  the  John 
P.  Sharp  farm  hereinabove  referred  to),  ex- 
cept what  Elchman  got?"  To  which  ques- 
tion the  witness,  defendant  herein,  replied: 
"Yes ;  all  but  what  George  Groes  stole." 

[1, 2]  The  question  raised  by  the  demurrer 
is  whether  the  statement  made  under  'the 
above  circumstances  is  absolutely  privileged. 
This  was  a  question  of  law  for  the  court 
Sullivan  v.  Strathan,  etc.,  Commission  Co., 
152  Mo.  268,  283,  53  S.  W.  912,  47  L.  R.  A. 
859;  Jones  v.  Brownlee,  161  Mo.  258,  266, 
267,  61  S.  W.  795,  53  L.  R.  A.  445.  If  priv- 
ilege exists,  it  extends  to  a  case  where  the 
statement  complained  of  is  concerning  a  per- 
son not  a  party  to  the  record.  Jones  v. 
Brownlee,  supra,  161  Mo.  loc.  cit  265,  61  S. 
W.  795,  53  L.  R.  A.  445. 

[3]  The  matter  under  consideration  in  the 
trial  before  the  probate  court  involved  the 
questions  of  the  liability  of  the  executors 
for  not  collecting  the  rent  or  making  it  out 
of  the  crop  and  the  extent  of  that  liability. 
The  exceptor's  counsel  was  asking  as  to  the 
amount  of  corn  the  tenant  got.  It  would 
seem  that  if  any  were  surreptitiously  taken 
or  stolen  from  the  farm,  this  would  affect 
the  extent  of  the  liability  of  the  executors, 
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■luce  they  could  not  be  held  responsible  for 
not  making  the  rent  out  of  that  part  stolen 
and  carried  away.  The  question  asked  was 
directed  to  the  issue  of  the  executors'  liabil- 
ity and  the  extent  thereof,  and  the  statement 
complained  of  was  made  in  answering  the 
direct  question  above  specified.  The  state- 
ment was,  therefore,  in  our  opinion,  not  only 
fairly  responsive  to  the  question,  but  also 
pertinent  and  material  to  the  inquiry.  We 
need  not,  therefore,  go  into  the  question 
whether  the  rule  in  Missouri  is  that,  even  if 
the  statement  is  made  on  the  witness  stand 
in  answer  to  a,  direct  question,  still  the  an- 
swer must  be  relevant,  or  it  will  not  be  ab- 
solutely privileged.  Both  of  these  elements 
exist  in  the  case  now  before  us,  and  the  court 
did  right  in  sustaining  the  demurrer,  for  the 
answer  was  privileged  as  a  matter  of  law. 
Newell  on  Slander  and  Libel  (3d  Ed.)  S  635, 
p.  544;  25  Oyc.  381;  Orecelius  v.  Bierman, 
59  Mo.  App.  513 ;  Jones  v.  Brownlee,  161  Mo. 
258,  268,  61  S.  W.  795,  53  L.  R.  A  445;  Hyde 
v.  McCabe,  100  Mo.  412,  13  S.  W.  875;  Lam- 
berson  v.  Long,  66  Mo.  App.  253 ;  Calkins  v. 
Sumner,  13  Wis.  193,  80  Am.  Dec.  738 ; 
Hutchinson  v.  Lewis,  75  Ind.  55 ;  Townshend 
on  Slander  and  Libel  (4th  Ed.)  %  223. 

The  judgment  is  affirmed. 

All  concur. 


MARKLAND  v.  MODERN  WOODMEN  OF 
AMERICA.    (No.  12828.) 

(Kansas    City    Court    of   Appeals.      Missouri. 
April  7, 1919.) 

X,  Insurance  «=»787  —  Beneficial  Insur- 
ance—  FORFEITURE —  MtTBDEB    BY    BENEFI- 
CIARY. 
Where  a  fraternal  benefit  life  insurance  cer- 
tificate provided  that,  if  insured  should  die  "at 
any  time  by  the  hand  of  his  beneficiary  or  bene- 
ficiaries"  except   by   accident,    the  "certificate 
should  thereby  become  null  and  void,"  and  in- 
sured died  from  wounds  inflicted  by  the  benefi- 
ciary, who  shot  herself  and  died  before  insured, 
the  policy  became  void,  and  insured's  heirs  could 
not  collect  under  a  certificate  provision  that,  if 
beneficiary  died  before  insured,  payment  should 
be  made  to  insured's  estate. 

2.  Insurance  ®=>787  —  Beneficial  Associa- 
tion— Forfeiture— "Beneficiary." 
The  word  "beneficiary,"  as  used  in  a  frater- 
nal life  insurance  benefit  certificate  provision 
that  certificate  should  become  void  if  insured 
should  die  at  the  hands  of  a  beneficiary,  means 
the  "beneficiary"  at  the  time  the  mortal  wounds 
are  inflicted,  and  not  necessarily  a  beneficiary 
at  the  time  of  insured's  decease. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Benefi- 
ciary.] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; A.  H.  Walker,  Judge. 

"Not  to  be  officially  published." 


Action  by  William  F.  Markland,  a  minor, 
by  W.  L.  Markland,  his  guardian,  against  the 
Modern  Woodmen  of  America.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Wlllard  P.  Cave,  of  Moberly,  for  appellant. 
Bailey  &  Hart,  of  Brookfleld,  and  Truman 
Plantz,  of  Warsaw,  ILL,  for  respondent 

BLAND,  J.  This  is  an  action  on  a  benefit 
certificate  issued  by  the  defendant  upon  the 
life  of  William  Markland.  The  beneficiary 
mentioned  in  the  certificate  was  the  Insured's 
wife,  Sallie  W.  Markland.  The  certificate 
provided  that,  in  the  event  of  the  death  of 
the  beneficiary  prior  to  the  death  of  the  in- 
sured, and  upon  his  failure  to  designate 
another  beneficiary,  then  the  amount  to  be 
paid  under  the  certificate  should  be  due  and 
payable  to  the  legal  heirs  of  said  insured. 
The  plaintiff  herein  Is  the  legal  heir  of  said 
William  Markand,  and  under  the  provisions 
of  the  benefit  certificate  brings  this 'suit;  the 
beneficiary,  Sallie  W.  Markland,  mentioned 
in  policy  being  dead.  The  suit  was  tried  by 
the  court  without  the  aid  of  a  Jury,  and  re- 
sulted in  the  court  giving  an  Instruction  in 
the  nature  of  .a  demurrer  to  the  evidence, 
and,  judgment  being  rendered  for  the  de- 
fendant, plaintiff  has  appealed. 

The  facts  show  that  after  the  execution  of 
the  benefit  certificate,  and  about  the  hour 
of  12  o'clock  midnight  on  Wednesday,  May 
10,  1916,  Sallie  W.  Markland,  the  wife  of  the 
insured  and  the  beneficiary  in  the  certificate, 
fired  three  shots  from  a  revolver  at  said 
William  Markland,  Inflicting  mortal  wounds 
upon  him,  from  which  he  died  in  about  three 
hours  thereafter;  that,  soon  after  inflicting 
the  said  wounds  upon  her  husband,  Sallie 
W.  Markland  shot  herself  through  the  heart, 
and  died  immediately,  and  before  the  death 
of  her  husband. 

[1, 2]  The  benefit  certificate  contains  the 
following  clause: 

"If  any  member  of  this  society  holding  a  bene- 
fit certificate  •  •  *  shall  *  •  ♦  die  •  •  • 
at  any  time  by  the  hand  of  his  beneficiary  or 
beneficiaries,  whether  such  beneficiary  or  benefi- 
ciaries be  sane  or  insane  (except  by  accident), 
his  benefit  certificate  shall  thereby  become  null 
and  void,  and  all  payments  made  thereon  shall 
be  absolutely  forfeited  to  the  society." 

The  case  turns  upon  what  is  meant  by  the 
word  "beneficiary"  as  used  in  the  benefit  cer- 
tificate. It  is  the  contention  of  the  plaintiff 
that  the  deceased  did  not  die  at  the  hand  of 
his  beneficiary  because  the  beneficiary  at  the 
time  of  his  death  (Sallie  Markland  having 
died  prior  thereto)  was  this  plaintiff,  and  not 
Insured's  wife.  Certainly  that  is  not  what 
Is  meant  by  the  provision  in  the  certificate 
we  have  quoted.  The  exact  point  has  been 
decided  by  the  Springfield  Court  of  Appeals 
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adversely  to  plaintiff  in  the  case  of  Greer  y. 
Supreme  Tribe  of  Ben  Hur,  195  Mo.  App.  836, 
190  8.  W.  72.  Plaintiff  endeavors  to  nave 
ns  disagree  with  the  Springfield  Court  of 
Appeals,  but  there  Is  no  question  in  our  minds 
but  that  that  court  was  right  In  its  decision. 
In  his  brief  plaintiff  says,  "To  be  a  bene- 
ficiary, one  must  outlive  the  person  whose 
life  is  insured."  In  answer  to  a  similar  con- 
tention the  Springfield  Court  of  Appeals  said 
In  the  Greer  Case,  195  Mo.  App.  lot  dt  340, 
190  S.  W.  78: 

"This  is  certainly  a  very  sharp  and  technical 
construction  of  this  by-law,  and,  if  followed  to 
its  necessary  conclusion,  a  beneficial  member 
can  never  be  killed  by  one  who  is  more  than  a 
contingent  beneficiary  when  the  mortal  blow  is 
inflicted;  for,  perchance,  lightning  or  some  such 
quick  agency  might  end  the  life  of  the  slayer 
before  that  of  his  victim.  Using  the  illustration 
suggested  by  plaintiff  that  a  boy  is  never  bis 
father's  heir  until  after  the  father's  death,  so 
the  beneficiary,  as  or  being  such,  never  kills 
the  member  because  be  is  not  a  beneficiary  until 
after  the  killing  is  over.  This  reminds  us  of  the 
reasoning  adopted  by  the  builder  of  the  'One 
Hoss  Shay,'  q.  v." 

To  bold  as  plaintiff  contends  would  be  to 
absolutely  nullify  the  provisions  of  the  certifi- 
cate. There  are  only  two  cases  where  we 
find  that  this  point  has  been  passed  upon— 
one  the  Greer  Case;  and  the  other  the  case 
of  Grand  Circle  Women  of  Woodcraft  v. 
Rausch,  24  Colo.  App.  304,  184  Pac.  141.  In 
both  cases  the  point  is  ruled  against  plaintiff, 
and  we  likewise  so  rule. 

The  Judgment  is  affirmed.   All  concur. 


ROPER  v.  GREENSPON  at  aL    (No.  16439.) 

(St  Louis  Court  of  Appeals.     Missouri.     April 
8,  1919.) 

1.  Municipal  Corporations  <8=»706(6)  — 
Streets— Collision  —  NEGLIGENCE—QUES- 
TION FOB  JURY. 

In  action  by  driver  of  automobile  for  in- 
juries sustained  in  collision  with  an  unlighted 
wagon  obstructing  the  street  after  nightfall, 
negligence  charged  being  failure  to  display  light 
on  wagon  in  violation  of  ordinance  and  permit- 
ting wagon  to  remain  across  street  for  a  period 
of  30  minutes  without  giving  any  signal  or 
warning,  held,  that  court  did  not  err  in  refusing 
to  direct  verdict  for  defendants. 

2.  Municipal  Corporations  «=»706(1)— Col* 
lision  in  Street— Failure  to  Give  Warn- 
ing— Pleading. 

In  action  by  driver  of  automobile  for  in- 
juries sustained  in  collision  with  an  unlighted 
wagon  obstructing  the  street  after  nightfall, 
petition,    charging   negligence   in  permitting   a 


wagon  to  remain  "without  giving  any  signal  or 
warning"  to  approaching  vehicle  driven  by  plain- 
tiff,  sufficiently  charged  common-law  negligence 
in  failing  to  give  warning  of  presence  of  wagon 
so  as  to  authorise  instruction  thereon. 

3.  Municipal  Corporations  «=»706(8)— Col- 
lision with  Stationary  Vehicle— Duty  to 
Display  Light— Instruction. 

In  action  by  driver  of  automobile  for  in- 
juries sustained  in  collision  with  unlighted  wag- 
on obstructing  street  after  nightfall,  held,  that 
plaintiff  was  entitled  to  an  instruction  that  it 
was  defendants'  duty  to  display  a  light  upon  the 
wagon  in  compliance  with  ordinance,  so  that 
defendants  were  not  prejudiced  by  an  instruction 
which  merely  permitted  the  jury  to  so  find. 

4.  Municipal  Corporations  <e=»706(8)— Col- 
lision with  Standing  Vehicle  —  Negli- 
gence—Instruction. 

In  action  by  driver  of  automobile  for  inju- 
ries sustained  in  collision  with  unlighted  wagon 
obstructing  street  after  nightfall,  where  petition 
charged  negligence  of  defendants,  their  servants, 
and  employes  in  respect  to  matters  mentioned, 
held,  that  instruction  was  not  fatally  defective 
in  that  it  authorized  a  verdict  for  plaintiff  as 
for  the  negligence  of  drivers  of  wagons  men- 
tioned, with  only  one  of  which  the  automobile 
collided. 

5.  Damages  «=»216(1)— Personal  Injuries— 
Instruction. 

In  action  by  driver  of  automobile  for  in- 
juries sustained  in  collision  with  unlighted  wag- 
on obstructing  street  after  nightfall,  the  use  of 
the  word  "compensate"  without  qualification, 
in  instruction  authorizing  such  damages  as  "un- 
der all  the  evidence  in  the  case  will  compensate 
him  for  the  injuries  received,"  was  not  reversible 
error. 

Appeal  from  St  Louis  Circuit  Court;  Sam- 
uel Rosenfeld,  Judge. 
"Not  to  be  officially  published." 

Action  by  Bruce  Roper  against  Louis 
Greenspon  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Glendy  B.  Arnold,  of  St  Louis,  for  ap- 
pellants. 

Sidney  Thome  Able,  of  St  Louis,  tor  re- 
spondent 

ALLEN,  J.  This  is  an  action  for  personal 
injuries  sustained  by  plaintiff  while  driving 
an  automobile  upon  one  of  the  streets  of  the 
city  of  St  Louis,  occasioned  by  reason  of 
coming  into  collision  with  certain  steel  beams 
upon  one  of  defendants'  wagons,  and  al- 
leged to  have  resulted  from  the  negligence  of 
the  defendants.  This  is  the  second  appear- 
ance of  the  case  in  this  court  See  Roper  v. 
Greenspon,  192  S.  W.  149.  On  the  former 
appeal,  from  a  judgment  in  favor  of  plain- 
tiff, the  cause  was  certified  to  the  Supreme 
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Court,  where  the  judgment  was  reversed  and 
the  cause  remanded.  See  Roper  ▼.  Green- 
spon.  272  Ma  288,  198  S.  W.  1107,  L.  R.  A. 
1918D,  126.  Upon  a  retrial  in  the  circuit 
court,  before  the  court  and  a  jury,  there  was 
a  verdict  and  Judgment  for  plaintiff  in  the 
sum  of  $3,500,  from  which  the  defendants 
prosecute  this  appeal. 

At  the  time  of  plaintiff's  Injury,  to  wit,  on 
the  night  of  July  14,  1912,  he  was  employed 
by  a  taxlcab  company  as  a  chauffeur,  and 
was  driving  an  automobile  east  on  Lawton 
avenue,  in  the  city  of  St.  Louis,  crossing 
Channing  avenue,  an  intersecting  street  A 
long  "reach  wagon,"  belonging  to  defendants 
and  In  charge  of  their  driver,  loaded  with 
heavy  steel  beams,  had  been  driven  north  on 
Channing  avenue,  along  the  east  side  of  that 
street,  to  Lawton  avenue,  and  in  crossing  the 
latter  street  the  team  became  "stalled"  be- 
cause of  the  fact  that  the  rear  wheels  of  the 
wagon  sank  somewhat  into  the  surface  of 
the  asphalt  street,  which  had  become  soft  by 
reason  of  the  extreme  heat  of  the  sun  during 
the  preceding  day.  The  front  wheels  of  the 
wagon  were  near  the  north  curb  line  of  Law- 
ton  avenue.  There  is  a  conflict  in  the  testi- 
mony as  to  whether  they  were  a  short  dis- 
tance north  or  south  of  that  line.  The  rear 
wheels  were  at  about  the  center  of  Lawton 
avenue,  and  the  steel  beams  extended  some 
distance  beyond  the  rear  of  the  wagon.  As 
to  whether  the  wagon  and  beams  entirely 
blocked  vehicle  traffic  on  Lawton  avenue. 
the  evidence  is  conflicting.  Another  team 
and  wagon  belonging  to  the  defendants  came 
upon  the  scene,  and  the  drivers  of  the 
wagons  undertook  to  extricate  the  "reach 
wagon."  While  they  were  thus  engaged, 
plaintiff  drove  his  automobile  against  the 
beams  protruding  from  the  rear  of  the  reach 
wagon,  whereby  be  sustained  his  injuries. 
The  evidence  for  plaintiff  tends  to  show 
that  the  defendants  had  no  light  upon  the 
wagon  containing  the  beams,  as  required  by 
ordinance;  that  the  only  lights  at  this  street 
intersection  at  the  time  were  two  gas  lamps 
situated  on  diagonally  opposite  street  cor- 
ners; and  that  the  protruding  iron  beams  were 
near  the  color  of  the  asphalt  street,  making 
It  difficult  to  distinguish  them.  The  facts 
will  be  found  stated  in  more  detail  in  the 
former  opinions  herein,  referred  to  above. 
Reference  will  be  later  made  to  certain  por- 
tions of  the  testimony  adduced  at  the  last 
trial,  in  considering  the  contention  of  ap- 
pellants that  the  testimony  In  this  record 
differs  materially  in  certain  respects  from 
that  contained  in  the  record  on  the  former 
appeal. 

The  petition  charges  that  defendants  neg- 
ligently failed  to  display  a  light  on  the 
wagon  or  beams  In  violation  of  an  ordinance 
of  the  city  of  St.  Louis  pleaded,  and  negli- 
gently permitted  the  wagon,  with  these  pro- 


truding beams  thereon,  to  remain  across 
Lawton  avenue  for  a  period  of  80  minutes 
"without  giving  any  signal  or  warning  to  the 
approaching  vehicle  driven  by  plaintiff." 

[1]  I.  The  first  Insistence  of  appellants' 
learned  counsel  is  that  the  court  below  erred 
in  refusing  to  peremptorily  direct  a  verdict 
for  appellants.  This  contention  proceeds 
upon  the  theory  that  plaintiffs  testimony  on 
the  last  trial  shows  that  a  light  upon  this 
wagon  would  not  have  enabled  plaintiff  to 
discover  the  protruding  beams,  unless  per- 
chance it  had  been  hung  on  the  extreme  rear 
end  of  the  beams,  which  was  not  required  by 
the  ordinance;  and  that  consequently  the 
violation  of  the  ordinance.  If  any,  cannot 
be  regarded  as  the  proximate  cause  of  plain- 
tiff's injury.  Upon  the  former  appeal  the 
Supreme  Court  disposed  of  this  question — as 
presented  by  the  record  before  it — In  the 
following  language,  viz.: 

"Such  a  light,  so  located,  might  have,  and  no 
doubt  would  have,  indicated  to  plaintiff  the  true 
character  of  the  load  on  the  wagon.  A  glance 
at  such  beams  would  or  might  have  indicated  to 
him  that  they  were  liable  to  extend  beyond  the 
rear  wheel,  although  it  be  granted  that  the  light 
on  the  front  end  of  the  load  might  not  have  so 
lighted  the  protruding  ends  of  the  beams  as  to 
make  them  visible.  In  other  words,  this  light 
would  have  shown  the  character  of  the  load  on 
the  wagon,  and,  with  a  knowledge  that  the 
wagon  was  so  loaded,  might  have  indicated  to 
plaintiff  that  the  beams  protruded  beyond  the 
rear  wheel." 


It  is  argued,  however,  that  certain  testi- 
mony  given  by  plaintiff  at  the  last  trial. 
renders  the  language  quoted  inapplicable  to 
the  record  now  before  us.    This  testimony 
Is  as  follows: 

"Q.  Suppose  there  had  been  a  lantern  on  the 
north  end  of  that  wagon,  that  wouldn't  have 
helped  you  any?  A.  If  I  would  have  seen  a 
light  there— I  don't  know  whether  it  would  or 
not. 

"Q.  Because  lanterns  don't  show  anything  on 
these  wagons  on  a  real  dark  street  except  a 
light,  do  they?  That  is  all  you  could  see?  A. 
I  think  they  would  have  a  red  light. 

"Q.  Tour  red  light,  if  it  wasn't  light  enough 
for  you  to  see  the  body  of  the  car,  the  red  light 
wouldn't  help  you  any  on  a  dark  night;  all  you 
could  see  would  be  that  red  light?  A.  That 
would  be  all. 

"Q.  It  it  was  a  very  dark  night  and  a  man 
was  standing  in  front  of  that  car  you  were 
driving,  all  he  would  see  would  be  those  two 
lights ;  he  couldn't  see  the  body  of  the  car?  A. 
That  is  all." 

We  do  not  think  that  this  testimony  Is 
such  as  to  warrant  us  in  ruling  upon  this 
question  otherwise  than  did  the  Supreme 
Court  upon  the  former  appeal.  The  ordi- 
nance requires  "one  or  more  lights  or  lan- 
terns" to  be  displayed  on  a  vehicle  of  this 
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character  at  night  In  his  testimony  plain- 
tiff did  not  say  that  "a  lantern  on  the  north 
end  of  that  wagon"  would  not  have  served 
to.  reveal  the  character  of  the  load.  And  bis 
subsequent  testimony,  to  the  effect  that  one 
looking  at  the  front  or  the  rear  of  his  "car," 
on  a  very  dark  night,  would  see  only  the 
small  side  lamps  or  the  red  "tail  light," 
does  not,  we  think  conclude  the  matter,  un- 
der the  circumstances.  It  is  true  that  we 
held  with  appellants  upon  this  question  on 
the  former  appeal,  but  the  Supreme  Court 
held  otherwise;  and  we  are  of  the  opinion 
that  this  ruling  of  the  Supreme  Court  Is  con- 
trolling upon  this  matter  as  presented  by  the 
record  now  before  us. 

It  Is  further  argued  that  the  evidence  in 
this  record  fails  to  show  that  this  reach 
wagon  had  been  allowed  to  stand  across  Law- 
ton  avenue  for  a  sufficient  length  of  time  to 
give  the  driver  thereof  an  opportunity,  either 
to  discover  the  danger  to  plaintiff  or  other 
persons  driving  upon  Lawton  avenue,  or  to 
take  steps  to  warn  such  persons  of  this  ob- 
struction In  the  street  In  the  opinion  of 
the  Supreme  Court,  supra,  it  is  said: 

"True  it  is  that  the  mere  stopping  of  the 
wagon  under  the  circumstances  was  not  negli- 
gence, nor  was  the  delay  of  30  minutes  or  more 
in  getting  it  out  negligence ;  but  if  it  was  dark 
and  the  wagon's  contents  could  not  be  seen,  and 
the  wagon  and  its  contents  did  in  fact  block  the 
travel  of  that  portion  of  the  avenue,  we  are  in- 
clined to  think  that  the  defendants  and  their 
agents  owed  some  duty  toward  the  traveling 
public,  by  way  of  warning  or  signals  of  some 
kind." 

The  record  before  us  does  not  definitely 
show  how  long  the  wagon  had  been  standing 
across  Lawton  avenue  prior  to  the  collision. 
One  witness  said  that  "It  was  about  three  or 
four  minutes,  five;  something  like  that" 
Other  testimony  shows  that  the  wagon  had  re- 
mained at  this  place  for  a  time  sufficient,  at 
least  to  enable  defendants'  servants  to  take  a 
team  from  another  wagon  and  to  partly  per- 
form the  work  of  "hooking"  the  horses  In 
front  of  the  team  attached  to  the  reach 
wagon.  Another  witness  testified  that  he 
walked  a  hundred  feet  after  seeing  the 
wagon,  prior  to  the  collision.  While  there 
is  no  evidence  in  this  record  of  a  delay  of 
30  minutes,  we  think  that  the  ruling  of  the 
Supreme  Court,  supra,  is  nevertheless  appli- 
cable; that  whether  there  was  negligence  in 
falling  to  give  some  warning  of  the  presence 
of  the  wagon  with  its  protruding  beams  was, 
under  all  of  the  circumstances,  a  question 
for  the  Jury. 

It  is  also  argued  that  plaintiff  was  shown 
to  have  violated  the  very  ordinance  relied 
upon  by  him,  which  requires  that  automo- 
biles display  at  night  at  least  two'  lighted 
lamps  showing  white  lights  visible  at  least 


200  feet  In  the  direction  toward  which  the 
automobile  Is  proceeding.  This  automobile 
had-  two  small  side  lamps  only;  no  head- 
lights. We  regard  it  as  clear,  however,  that 
these  lamps  complied  with  the  ordinance, 
and  that  this  contention  of  appellants'  learn- 
ed counsel  is  without  merit 

Other  matters  are  discussed  in  this  con- 
nection ;  but  they  appear  to  be  fully  disposed 
of  by  the  opinion  of  the  Supreme  Court, 
supra,  and  need  not  be  here  touched  upon. 
Certainly,  In  view  of  the  decision  of  the 
Supreme  Court  supra,  plaintiff  cannot  be 
held  guilty  of  contributory  negligence,  as  a 
matter  of  law;  and  the  evidence  relating  to 
this  matter  need  not  be  set  forth.  In  one 
respect  at  least  the  evidence  contained  In 
this  record  Is  somewhat  stronger  In  plain- 
tiff's favor,  on  this  issue,  than  was  that  be- 
fore us  on  the  former  appeal;  for  it  now 
appears  by  positive  testimony,  though  not 
undisputed,  that  the  steel  beams  were  of 
about  the  color  of  the  asphalt  street  and 
that,  because  of  an  upward  grade  on  Lawton 
avenue  east  of  Charming  avenue,  as  one  ap- 
proached the  beams  from  the  west  the  sur- 
face of  the  street  would  furnish  a  back- 
ground from  which  the  beams  could  not  be 
readily  distinguished. 

We  consequently  hold  that  the  demurrer 
to  the  evidence  was  properly  overruled. 

[2]  II.  But  two  Instructions  were  given 
at  plaintiffs  request.  It  is  argued  that 
plaintiff's  main  instruction,  covering  the 
case  and  directing  a  verdict,  is  erroneous 
In  that  it  submits  a  charge  of  negligence  not 
made  by  the  pleadings,  viz.,  that  It  author- 
izes a  verdict  for  plaintiff  If  the  jury  find, 
either  that  defendants  failed  to  carry  a 
light  on  the  wagon  or  beams,  or  failed  to 
give  a  warning  of  the  presence  of  the 
wagon  and  beams  In  the  street;  whereas, 
the  petition  does  not  charge  common-law 
negligence  in  falling  to  give  such  warning. 
This  point  we  think  Is  not  well  taken,  for  the 
petition,  Inter  alia,  charges  negligence  on 
the  part  of  defendants'  servants,  not  only  in 
permitting  the  wagon  to  remain  in  the  street 
(for  30  minutes  It  is  alleged),  but  in  per- 
mitting It  to  so  remain  "without  giving  any 
signal  or  warning  to  the  approaching  vehicle 
driven  by  plaintiff." 

[3]  .III.  It  Is  also  urged  that  plaintiff's 
main  instruction  erroneously  submits  an 
issue  of  law  to  the  Jury,  In  that  it  permits 
the  Jury  to  determine  what  was  the  duty  of 
the  defendants'  servants  under  the  circum- 
stances. The  portion  of  the  instruction  thus 
drawn  in  question  Is  as  follows: 

"If  you  further  find  and  believe  from  the 
evidence  that  with  the  wagon  so  stopped  it  was 
the  duty  of  the  defendants'  agents  and  employes 
in  charge  of  the  wagon  •  •  •  in  the  exer- 
cise of  ordinary  care  to  have  displayed  a  light" 
etc. 
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This  portion  of  the  Instruction  is  not  well 
worded,  but  the  giving  of  the  instruction  in 
this  form  could  not  have  been  in  any  wise 
prejudicial  to  the  defendants.  Plaintiff  was 
entitled  to  an  instruction  telling  the  Jury 
that  it  was  the  duty  of  the  defendants  to 
display  a  light  upon  the  wagon  in  compliance 
with  the  ordinance,  and  defendants  cannot  be 
prejudiced  by  reason  of  the  fact  that  the 
instruction  merely  permitted  the  Jury  to  so 
find. 

{4]  IV.  It  is  further  said  that  this  same 
Instruction  is  fatally  erroneous.  In  that  it 
authorizes  a  verdict  for  plaintiff  as  for  the 
negligence  of  both  of  the  drivers  of  the 
wagons  mentioned;  whereas,  the  petition 
charges  only  negligence  on  the  part  of  the 
driver  of  the  reach  wagon.  But  an  ex- 
amination of  the  petition  reveals  that  it 
charges  that  plaintiff's  Injury  was  due  to 
the  negligence  of  the  defendants,  their  serv- 
ants and  employes,  in  respect  to  the  matters 
mentioned  above;  and  we  perceive  no  merit 
in  the  contention  that  the  instruction  is  bad 
on  this  ground.  The  cases  of  Gebhardt  v. 
Transit  Co.,  97  Mo.  App.  373,  71  S.  W.  448, 
and  Peterson  v.  United  Rys.  Co.,  270  Mo.  67, 
192  S.  W.  938,  are  not  here  in  point 

.[5]  V.  Plaintiff's  Instruction  on  the  meas- 
ure of  damages  is  likewise  assailed,  upon  the 
ground  tha£  it  authorizes  the  Jury  to  allow 
plaintiff  such  damages  as,  "under  all  the  evi- 
dence in  the  case,  will  compensate  him  for 
the  injuries  received,"  without  restricting 
the  recovery  to  such  damages  as  would  be  a 
fair  and  reasonable  compensation  therefor. 
We  do  not  think  that  such  use  of  the  word 
"compensate,"  without  qualification,  consti- 
tutes reversible  error.  The  giving  of  an  in- 
struction on  the  measure  of  damages  in  this 
form  is  not  without  precedent  (see  Mlrrie- 
lees  v.  Wabash  Ry.  Co.,  163  Mo.  470,  lot  cit 
483,  63  S.  W.  718;  Oayle  v.  Car  &  Foundry 
Co.,  177  Mo.  427,  lot  cit  453,  76  S.  W.  987), 
and  we  have  been  shown  no  authority  for 
condemning  the  instruction  on  this  ground. 
The  instruction  refers  the  Jury  to  the  evi- 
dence in  the  case,  and  the  jury  doubtless 
understood  that  they  were  not  thereby  au- 
thorized to  award  an  amount  that  would 
constitute  more  than  a  reasonable  and  just 
compensation  to  plaintiff.  Furthermore, 
there  is  no  contention  that  the  verdict  is 
excessive,  and,  in  view  of  the  injuries  sus- 
tained by  plaintiff,  it  is  clear  that  the  sum 
awarded  Is  by  no  means  unreasonable. 

We  perceive  no  reversible  error  in  the 
record,  and  the  judgment  should,  according- 
ly, be  affirmed.    It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 


BOWMAN  v.  KNIGHTS  OF  PYTHIAS  OF 
STATE  OF  MISSOURI,  etc    (No.  15414.) 

(St  Loots  Court  of  Appeals.    Missouri.    April 
8,  1919.) 

Tbiax,  «=»140(1)— Taxxsq  Cask  fob  Juxr— 
Prima  Facie  Case. 
Where  plaintiff  had  otherwise  established 
a  prima  facie  case  to  recover  on  benefit  certifi- 
cate, testimony  by  one  of  her  witnesses  on 
cross-examination  favorable  to  defendant  can- 
not authorize  the  court  to  direct  a  verdict  for 
defendant. 


Appeal  from  St  Louis  Circuit  Court;  Wil- 
liam T.  Jones,  Judge. 
"Not  to  be  officially  published." 

Action  by  Julia  Bowman  against  the 
Knights  of  Pythias  of  the  State  of  Missouri, 
Subordinate  to  the  Supreme  Lodge  of  North 
America,  Europe,  Asia,  and  Africa.  Judg- 
ment for  the  defendant  on  a  directed  ver- 
dict and  plaintiff  appeals,  Reversed  and  re- 
manded. 

McShane  &  Goodwin  and  Ed  H.  Bolm,  all 
of  St  Louis,  for  appellant 

Crittenden  Clark,  of  St  Louis,  for  re- 
spondent 

ALLEN,  J.  -  This  is  an  action  upon  a  bene- 
fit certificate  Issued  on  January  5,  1905,  by 
the  defendant  a  fraternal  beneficiary  asso- 
ciation, to  plaintiff's  husband,  Milton  Bow- 
man, then  a  member  of  a  local  lodge  of  the 
defendant  order;  the  amount  named  In  the 
certificate,  to  wit,  $300,  being .  payable  to 
plaintiff  In  the  event  of  Milton  Bowman's 
death  while  "in  good  standing  with  his  lodge 
and  the  endowment  bureau."  Bewman  died 
on  August  9,  1914. 

The  action  was  instituted  before  a  Justice 
of  the  peace,  and  readied  the  circuit  court  on 
appeal,  where  It  has  been  twice  tried.  Upon 
the  second  trial  In  the  circuit  court,  the 
court  peremptorily  directed  a  verdict  for  de- 
fendant; whereupon  plaintiff  took  an  in- 
voluntary nonsuit,  and,  after  an  unsuccessful 
motion  to  set  the  nonsuit  aside,  appealed  to 
this  court 

To  sustain  the  Issues  on  her  part  plaintiff 
introduced  In  evidence  the  benefit  certificate, 
and  testified  that  her  husband  died  on  August 
9,  1914.  She  also  testified  that  on  or  about 
April  6th  her  husband,  being  then  sick,  re- 
ceived a  letter  from  officers  of  the  local  lodge, 
which  was  Introduced  In  evidence.  It  consti- 
tuted a  notice  to  Bowman  that  his  indebted- 
ness to  the  local  lodge  for  dues  amounted  to 
$4.24,  including  dues  for  the  month  of  April, 
1914,  and  that  unless  the  same  were  paid, 
he  would  be  suspended  on  April  11,  1914. 
Plaintiff  testified  that  the  next  meeting  of 
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the  lodge  was  to  be  held,  not  on  April  11, 
but  on  the  evening  of  April  16,  1914,  and 
that  on  that  evening,  about  7:30  o'clock,  she 
went  to  the  lodge  hall  and  tendered  to  the 
treasurer  the  dues  owing  by  her  husband, 
bnt  that  the  treasurer  refused  to  accept 
them,  saying  that  Bowman  had  been  suspend- 
ed. And  this  testimony  Is  corroborated  by  a 
witness  who  accompanied  plaintiff. 

Plaintiff  called  as  a  witness  one  Turner, 
the  "keeper  of  the  records  and  seal"  of  the 
local  lodge,  who  testified,  from  the  record  of 
the  meeting  of  the  lodge  on  April  16,  1014, 
that  Bowman  was  not  suspended  until  about 
11:30  that  night  On  cross-examination  the 
witness  testified  that  he  talked  with  Bowman 
after  the  tetter's  suspension,  and  tried  to  In- 
duce him  to  make  application  for  reinstate- 
ment, but  that  Bowman  refused  to  do  so, 
for  the  reason,  as  he  said,  that,  being  sepa- 
rated from  his  wife,  he  had  no  one  to  whom 
he  cared  to  leave  any  Insurance.  In  this 
connection  it  may  be  Bald  that  plaintiff's 
testimony  is  to  the  effect  that  she  and  her 
husband  were  living  together  at  that  time; 
that  they  were  separated  from  about  Novem- 
ber 1, 1013,  until  the  latter  part  of  February, 
1014,  but  thereafter  lived  together  until  his 
death. 

Certain  further  evidence  was  adduced,  but 
it  is  unnecessary  to  notice  it. 

Apparently  the  trial  court  forced  plain- 
tiff to  a  nonsuit  because  of  the  testimony  of 
the  witness  Turner  on  cross-examination  re- 
ferred to  above.  But  obviously  the  court 
erred  in  peremptorily  directing  a  verdict  for 
defendant  on  this  testimony,  though  uncon- 
tradicted. The  other  evidence  adduced  by 
plaintiff  clearly  made  out  a  prima  fade  case, 
and  this  prima  facie  case  could  not  be  de- 
stroyed by,  the  mere  oral  testimony  of  the 
witness  Turner  on  cross-examination.  See 
Kelly  v.  Knights  of  Father  Matthew,  179 
Mo.  App.  608,  162  S.  W.  682 ;  Gooden  v.  Mod- 
ern Woodmen  of  America,  194  Mo.  App.  666, 
180  S.  W.  394;  Gannon  v.  Laclede  Gaslight 
Oo.,  145  Ma  502,  46  S.  W.  968,  47  S.  W.  907, 
43  L.  R.  A  506;  Johnson  v.  Bankers'  Life 
Co.,  193  S.  W.  903;  Stratman  v.  Supreme 
Council  of  Catholic  Union,  195  S.  W.  55; 
Rasch  v.  Bankers'  Life  Co.,  201  S.  W.  910. 

Under  the  circumstances  it  is  unnecessary 
to  notice  the  point  made  by  appellant  that 
the  testimony  of  Turner  In  regard  to  con- 
rersations  said  to  have  been  had  between  him 
and  Bowman  was  Incompetent,  Bowman  be- 
ing dead,  though  it  may  be  stated  that  plain- 
tiff did  not  object  to  this  testimony  at  the 
time,  but  later  moved  to  strike  it  out. 

The  Judgment  la  reversed,  and  the  cause 
remanded. 

REYNOLDS,  P.  J*  and  BECKER,  J.,  con- 
cur. 


KROELL  r.  LUTZ.    (No.  18158.) 

(Kanus  City  Court  of  Appeals.    Missouri. 
Feb.  17, 1919.) 

1.  MUNICIPAL  COBPOBATIOHa  «=»706(2)~ COL- 
LISION nf  Struts— Pleading — Variance. 

The  use  of  the  word  "west,"  in  a  petition 
In  an. action  for  damages  due  to  a  collision  of 
automobiles,  held  a  clerical  error,  it  being  man- 
ifest from  the  other  allegations  of  the  petition 
that  the  collision  took  place  on  the  east  side 
of  the  street ;  and  hence  there  was  no  variance, 
where  plaintiff  proved  that  the  collision  oc- 
curred on  the  east  side  of  the  street,  the  use 
of  the  word  not  being  a  material  difference,  un- 
der Rev.  St  1009,  i  1846. 

2.  Municipal  Corporations  4=3706(6)— Col- 
lisions—Physical  Laws. 

Where  there  was  a  collision  of  automobiles 
at  a  street  intersection,  it  cannot  be  said  as  a 
matter  of  law  that  the  accident  did  not  happen 
as  stated  by  either  party,  solely  from  the  re- 
spective positions  of  the  automobiles  after  the 
accident;  there  being  such  a  complexity  of 
forces  and  resultants  as  to  afford  no  idea  where 
the  two  automobiles  would  go  or  what  they 
would  do. 

3.  Appeal  and  Error  «J=>  1064(1)— Harmless 
_  Error— Instructions. 

In  a  negligence  case,  where  an  instruction 
was  in  the  conjunctive,  and  required  the  jury 
to  find  all  of  the  specifications  of  negligence 
submitted  before  they  could  return  a  verdict 
for  plaintiff,  the  defendant  cannot  complain  that 
one  of  the  alleged  grounds  of  negligence,  would 
not  have  alone  constituted  negligence. 

4.  Appxal  and  Erbob  <S=>  1060(1)— Harmless 
Error— Misconduct  or  Counsel. 

While  it  would  be  reprehensible  in  a  negli- 
gence case,  to  bring  to  the  jury's  attention, 
that  the  defense  was  being  made  by  an  insur- 
ance company,  it  cannot  be  said  that  an  al- 
leged innuendo  to  this  effect  was  reversible 
error,  where  the  court  would  have  to  suspect 
that  the  intention  was  to  make  such  innuendo, 
that  such  innuendo  existed  in  fact,  and  then 
conjecture  that  the  jury  gave  the  same  suspi- 
cious heed  to  it  that  the  complaining  counsel  for 
defendant  did. 

5.  Municipal  Corporations  *=>706(8)— 
Streets— Automobile  Collision— Instruc- 
tions—Evidence. 

Statement  in  a  petition  and  instruction  that 
plaintiff  was  "knocked  against  the  automobile 
in  which  she  was  riding  and  onto  the  street 
pavement,"  was  supported  by  evidence  that  she 
was  thrown  out  onto  the  street,  where  she 
could  not  have  been  thrown  out  from  the  posi- 
tion in  which  she  was  sitting,  without  her 
body  striking  the  side  of  the  automobile  as  she 
went  out. 

6.  Damages  «=>216(7)  —  Instructions  —  Fu- 
ture Pain  and  Suffering. 

An  instruction  allowing  damages  for  fu- 
ture pain  and  suffering  was  proper,  where  there 
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was  evidence  that  plaintiff  was  suffering  at  tho 
time  of  the  trial,  although  there  was  no  evidence 
that  her  injuries  were  permanent,  there  being 
a  difference  between  permanent  injuries  and 
future  pain  and  suffering. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Daniel  E.  Bird,  Judge. 
"Not  to  be  officially  published." 

Action  by  Gladys  Kroell  against  Frank 
Lute.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

Humphrey,  Boxley  &  Beeves,  of  Kansas 
City,  for  appellant 

Milton  J.  Oldham,  of  Kansas  City,  for  re- 
spondent. 


TRIMBLE,  J.  Plaintiff  brought  this  action 
to  recover  damages  for  personal  Injuries 
received  in  a  collision  of  defendant's  Ford 
automobile  truck  with  the1  automobile  where- 
in plaintiff  was  riding  in  company  with  her 
husband;  the  latter  being  at  the  wheel. 
There  was  a. verdict  and  judgment  for  plain- 
tiff In  the  sum  of  $1,000,  and  defendant  has 
appealed. 

The  automobile  In  which  plaintiff  and  her 
husband  were  riding  was  on  the  south  or 
right-hand  side  of  Seventeenth  street,  and 
was  proceeding  east,  approaching  the  inter- 
section at  Oak  street,  at  about  9  miles  per 
hour,  and  started  across  said  intersection  at 
a  much  slower  speed,  having  slowed  down 
before  entering  upon  said  intersection.  After 
they  had  proceeded  past,  or  east,  of  the  center 
of  the  Intersection,  defendant's  delivery 
truck,  which  came  south  along  the  west  half, 
or  perhaps  near  the  center,  of  Oak  street  at 
a  high  speed,  and  which  veered  to  the  south- 
east as  if  crossed  the  intersection,  struck 
plaintiff's  automobile  just  back  of  the  left 
front  wheel,  tearing  it  off,  whirling  the  latter 
automobile  around,  and  It  stopped  close  to 
the  curb  on  the  east  side,  with  Its  front 
pointing  to  the  northeast  The  Ford  machine 
was  thrown  on  its  side,  and  lay  at  the  south- 
east corner  of  the  Intersection,  with  its  front 
also  pointing  to  the  northeast  The  broken 
wheel  of  plaintiff's  automobile  went  some 
distance  south,  and  brought  up  against  a 
building  or  a  fence.  Plaintiff  was  thrown  out 
to  the  pavement  and  was  Injured. 

At  the  time  plaintiff's  automobile  entered 
upon  the  Intersection  on  its  eastward  way 
across  same,  the  defendant's  truck  was  ap- 
proaching the  intersection  from  the  north, 
going  south  on  Oak  street  and  at  a  very  high 
rate  of  speed.  It  was  downhill,  and  the 
evidence  of  various  witnesses  who  watched  it 
among  whom  were  persons  on  Oak  street 
proceeding  south  in  a  wagon,  which  the  de- 
fendant's truck  passed  shortly  before  It 
reached  the  Intersection,  say  the  truck  was 


"going  awful  fast"  at  between  85  and  40 
miles  per  hour,  and  some  say  faster  than 
that 

The  petition  contained  numerous  allega- 
tions as  to  negligence — that  defendant  negli- 
gently operated  said  truck  on  the  west  side 
of  the  street  and  negligently  ran  tt  with 
great  violence  into  the  automobile  in  which 
plaintiff  was  riding ;  that  defendant  careless- 
ly operated  said  automobile  truck,  driving 
it  at  a  high  and  dangerous  rate  of  speed 
south  along  and  upon  Oak  street  from  Six- 
teenth to  Seventeenth  street  and  at  a 
point  where  Oak  street  Is  crossed  and  Inter- 
sected by  Seventeenth  street  caused  said 
automobile  truck  to  strike  with  great  force 
and  violence  against  the  automobile  In  which 
plaintiff  was  riding;  that  defendant  care- 
lessly and  negligently  failed  to  stop  the  truck, 
or  to  slow  down  the  speed  thereof,  or  to 
torn  and  swerve  the  same  to  one  side,  and 
thus  avoid  the  collision,  when  he  saw  or 
should  have  seen  the  automobile  in  which 
plaintiff  was  riding,  In  time  to  have  avoided 
the  collision;  that  defendant  negligently 
failed  to  give  warning  of  the  high  speed  with 
which  he  was  approaching ;  that  by  an  ordi- 
nance pleaded  every  person  operating  a 
motor  vehicle  on  the  streets  is  required  to 
drive  the  same  in  a  careful  and  prudent  man- 
ner, and  at  a  rate  of  speed  that  shall  not. 
endanger  the  life  or  limb  of  another,  pro- 
vided that  a  speed  In  excess  or  15  miles  pel 
hour  for  more  than  200  feet  in  the  "con- 
gested district"  spedfled  (which  Included  the 
intersection  in  question),  and  in  passing  any 
street  Intersection  a  speed  of  10  miles  per 
hour,  shall  be  presumptive  evidence  of  negli- 
gence, when  any  person  or  vehicle  Is  thereon 
and  may  .be  In  danger  of  collision ;  and  that 
defendant  carelessly  and  negligently  operated 
his  car  In  violation  of  said  ordinance,  and 
negligently  caused  and  permitted  his  auto- 
mobile to  strike  the  one  in  which  plaintiff 
was  riding,  knocking  her  to  the  street  \  and 
injuring  her. 

The  case  was  submitted  to  the  Jury  on  the 
questions  of  negligent  high  and  dangerous  rate 
of  speed  in  excess  of  the  ordinance  limit  and 
of  whether  the  truck  was  operated  on  the 
east  side  of  the  street  when  it  should  have 
been  on  the  west  side. 

[1]  It  is  urged  that  there  Is  a  variance  be- 
tween plaintiff's  petition  and  the  proof,  but 
clearly  this  is  not  the  fact  The  alleged  vari- 
ance consists  in  the  claim  that  the  petition 
charges  that  the  defendant's  truck  was  neg- 
ligently operated  on  the  west  side  of  Oak 
street  when  the  proof  Is  that  the  collision 
occurred  on  the  east  side  thereof.  The  west 
side  was  the  right-hand  side  of  the  street  for 
a  vehicle  going  south  on  Oak,  and  consequent- 
ly the  allegation  that  It  was  on  the  west  side 
would  show  that  the  automobile  was  on  the 
proper  side.  It  Is  manifest  on  the  face  of 
the  petition,  that  the  word  "wett"  was  acleri- 
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eal  error,  being  inadvertently  used  for  the 
word  "east";  for,  prior  to  this  allegation, 
the  petition  alleged  that  when  the  automobile 
In  which  plaintiff  was  going  east  "reached  a 
point  past  the  center  of  Oak  to  turn  north  on 
said  Oak  street,  It  was  run  into  and  struck," 
etc.  This  clearly  placed  the  point  of  collision 
on  the  east  side  of  Oak  street  Again,  in  the 
allegation  in  which  it  is  alleged  that  de- 
fendant negligently  operated  the  truck  on 
the  west  side,  it  is  charged  that  the  plaintiff's 
automobile,  when  struck,  was  "at  a  point  be- 
tween the  center  of  Oak  street  and  the  east 
curbing,"  thus  showing  that  the  collision 
took  place  on  the  east  side,  and  hence  the  use 
of  the  word  "west"  was  evidently  a  clerical 
error.  In  still  other  allegations  It  is  alleged 
that  plaintiff's  automobile  was  at  "a  point 
between  the  center  and  east  side  of  Oak 
street" 

Indeed,'  were  it  not  for  the  fact  that  the 
plaintiff's  instruction  submitted  the  case  upon 
a  basis  which  Included  the  negligent  opera- 
tion of  the  car  upon  the  east  side  of  the 
street,  we  would  not  regard  the  allegation 
above  mentioned  as  being  one  of  the  acts  of 
negligence  pleaded  as  a  ground  of  recovery, 
but  would  have  looked  upon  it  as  a  statement 
of  where  the  defendant's  was  In  coming  down 
Oak  street  at  a  negligent  rate  of  speed  before 
reaching  the  intersection.  All  the  evidence 
shows  the  truck  was  on  that  Bide  of-  the 
street  or  perhaps  near  the  center  thereof, 
as  it  approached  the  crossing,  and  that  It 
did  not  get  over  east  of  the  center  of  said 
street  until  on  said  intersection  when  the 
defendant's  employs  driving  the  truck  veered 
to  the  southeast  in  a  vain  attempt  to  escape 
the  collision.  So  that  we  do  not  think  It 
should  be  said  there  was  a  variance,  since  the 
whole  petition  clearly  shows  on  Its  face,  and 
It  Is  therefore  manifest  and  beyond  question 
that  the  wrong  side  of  the  street  where  the 
injury  occurred,  and  where  the  truck  was 
charged  as  having  been  negligently  driven, 
was  the  east  and  not  the  west  side  thereof, 
although  the  petition  did  in  one  place  use  the 
word  "westv  when  "east"  was  meant  There 
was  no  misleading  of  the  opposite  party 
thereby ;  no  objection  was  raised  In  any  way 
at  the  trial;  bad  the  clerical  error  been 
noticed  or  mentioned  in  any  way,  It  could 
have  been  easily  changed  by  amendment  It 
was  therefore  not  a  material  difference  under 
the  statute.  Section  1S46,  R.  S.  1909 ;  Shel- 
ton  v.  Durham,  76  Mo.  435;  Olmstead  v. 
Smith,  87  Mo.  602 ;  Fisher  &  Go.  Real  Estate 
Co.  v.  Staed  Realty  Co.,  159  Mo.  562,  62  S. 
W.  443. 

[2J  Jt  Is  urged  that  no  combination  of  forces 
could  have  left  the  two  cars  in  the  respective 
positions  they  were  left  in,  if  the  collision 
happened  the  way  plaintiff's  witnesses  say 
It  did,  and  hence  we  are  asked  to  set  aside 
the  Judgment  because  it  rests  wholly  on  testi- 
mony in  conflict  with  well-known  physical 


laws.  But  manifestly  this  is  not  the  'case. 
Bodies,  when  acted  upon  by  different  forces 
at  different  angles,  move  along  a  line  called 
the  resultant  of  all  those  forces;  and  the 
momentum  of  the  two  moving  cars,  the  sud- 
den Impact  and  stopping  of  the  front  portions 
thereof,  the  swinging  around  or  skidding  of 
the  heavy  rear  portions  thereof,  thus  sud- 
denly arrested  In  their  forward  movement 
the  interlocking  and  taking  off  of  one  wheel, 
and  the  resistance  caused  by  ploughing  up  the 
asphalt  all  done  in  an  instant  of  time  and 
with  terrific  force,  are  sufficient  to  present 
such  a  complexity  of  forces  and  resultants  as 
to  afford  no  Idea  of  where  the  two  cars  would 
go  or  what  they  would  do,  and  the  only  way 
to  find  out  would  be  to  survey  them  after  they 
ceased  movement 

[S]  Plaintiff's  Instruction  No.  1  was  In  the 
conjunctive,  and  required  the  Jury  to  find 
all  of  the  specifications  of  negligence  sub- 
mitted before  they  could  return  a  verdict  for 
plaintiff.  In  this  situation  we  are  unable  to 
see  bow  the  defendant  can  complain  because 
the  plaintiff  assumed  the  additional  and  un- 
necessary burden  of  proving  that  at  the  time 
of  the  collision  the  defendant's  car  was  on  the 
wrong  or  east  side  of  the  street  Had  this 
last  been  a  separate  ground  of  negligence, 
or  had  the  instruction  permitted  a  recovery 
upon  any  one  or  more  of  the  acts  of  negli- 
gence specified  in  the  instructions,  then  there 
might  perhaps  have  been  some  question  ass 
to  whether  the  getting  on'the  wrong  side  of 
the  street  would  have  constituted  negligence 
alone  and  of  itself,  since  In  such  case  that 
would  be  merely  the  sudden  and  instinctive 
effort  to  turn  out  to  avoid  hitting  the  other 
car.  But  the  jury  were  required  to  find  all 
of  the  other  acts  of  negligence  submitted,  and 
we  cannot  see.  how  defendant  was  harmed  by 
adding  the  further  one  of  getting  on  the 
wrong  side  of  the  street  when  that  was  but 
the  result  of  the  wild  and  negligent  approach 
to  the  intersection. 

[4]  We  would  be  wholly  unwarranted  In 
reversing  and  remanding  the  case  on  the 
ground  of  alleged  leading  and  suggestive 
questions.  We  find  no  such  flagrant  violation 
of  the  rule  in  this  regard  as  defendant  ap- 
pears to  urge  in  his  brief,  and  the  example 
cited  is  not  to  our  mind  open  to  the  charge 
of  being  leading.  Nor  does  the  record  dis- 
close that  extrinsic  matter  was  injected  into 
the  case,  tending  to  create  bias  and  prejudice 
In  the  minds  of  the  jury.  Of  course,  if  it 
were  brought  to  the  Jury's  attention  that  the 
defense  was  being  made  by  an  Insurance 
company,  such  conduct  would  be  reprehen- 
sible, and,  when  such  a  thing  is  done,  we 
will  deal  with  it  in  a  way  that  It  deserves. 
But  it  cannot  be  said  that  an  Innuendo  to 
this  effect  was  contained  in  the  question 
asked,  and  remark  made,  of  which  defendant 
complains.  To  base  a  reversal  of  the  case 
on  this  ground  In  this  particular  Instance, 
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we  would  have  to  suspect  that  the  Intention- 
was  to  make  such  Innuendo,  that  such  In- 
nuendo existed  In  fact,  and  then  conjecture 
that  the  jury  gave  the  same  suspicious  heed 
to  It  that  counsel  for  defendant  did. 

[I]  It  Is  urged  that  plaintiff's  petition  and 
instructions  spoke  of  plaintiff  being  "knocked 
against  the  automobile  In  which  Bhe  was  rid- 
ing and  onto  the  street  pavement,"  when, 
there  was  no  evidence  of  either.  We  must 
again  disagree  with  defendant  Unquestion- 
ably plaintiff's  evidence  Is  that  she  was 
thrown  out  onto  the  street.  She  could  not 
have  been  thrown  out,  without  her  body 
striking  the  side  of  the  automobile  as  she 
went  out,  seated  where  she  was.  While  she 
says  she  was  rendered  unconscious  by  the 
Impact,  and  does  not  remember  falling  from 
the  automobile,  yet  when  she  came  to  her 
senses  she  was  on  the  pavement,  with  her 
clothes  bursted  loose,  and  some  one  was  help- 
ing her  up  and  holding  her  skirts  about  her. 

[6]  Plaintiff's  Instruction  on  the  measure 
of  damages  did  not  submit  a  matter  not  In- 
cluded In  the  pleadings  or  the  evidence.  She 
charged  that  she  received  certain  serious  and 
permanent- injuries,  specifying  them,  the  last 
of  which  was  a  severe  and  lasting  shock  to 
her  entire  nervous  system.  Her  instruction 
did  not  submit  the  question  of  permanent  In- 
juries, and  properly  so,  because  they  were  not 
proven  to  be  permanent.  It  did  submit  the 
question  of  whether  she  is  reasonably  certain 
to  suffer  in  the  ftfture.  There  was  evidence 
of  pain  and  suffering  at  the  time  of  the  trial 
and  of  the  likelihood  of  suffering  In  the  fu- 
ture. Plaintiff  testified  that  "I  have  quite  a 
bit  of  misery  In  my  back  yet,"  and  that  "I  am 
very  nervous  at  night,  and  at  different  times 
I  can  hardly  sleep  at  alL"  There  Is  a  differ- 
ence between  permanent  injuries  and  future 
pain  or  suffering. 

There  Is  no  substantial  error  in  the  record, 
and  the  judgment  should  therefore  be  affirm- 
ed.   It  Is  so  ordered. 

All  concur. 


NATIONAL  LIVE  STOCK  COMMISSION 
CO.  v.  DONOHOE  et  al.  (BLDRIDGB  and 
RUSSELL,    Interpleaders).      (No.    13146.) 

(Kansas    City    Court    of   Appeals.      Missouri. 
March  3,  1019.) 

1.  Animals  <S=>10  —  Masks  and  Brands  — 
Evidence. 
Evidence  held  not  to  sustain  allegations  of 
lnterplea,  filed  by  interpleaders,  claiming  pro- 
ceeds of  sale  of  cattle,  in  that  it  showed  that 
the  +  which  was  interpleaders'  brand,  had  not 
been  bnrned  as  alleged,  but  bad  been  changed 
by  adding  to  it  and  making  an  H  out  of  the 


2.  Judgment  «=s248— Supported  bt  Plrad- 
ix8  and  Proof.       < 

The  decree  which  la  awarded  a  plaintiff 
must  be  authorized  by  the  facta  stated  in  the 
petition  and  by  the  proofs. 

3.  Pleading  ♦=893—  Vabianox— Mark*  and 
Brands  on  Cattle. 

Where  interpleaders  claiming  proceeds  of 
sale  of  cattle  alleged  the  method  by  which  their 
brand,  a  + ,  had  been  changed,  they  engaged 
to  prove  it,  and  could  not  require  the  opposing 
party  to  prepare  to  meet  one  state  of  facts  and 
prove  other  and  different  ones  at  the  trial. 


Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 
"Not  to  be  officially  published." 

Bill  by  the  National  Live  Stock.  Commis- 
sion Company  against  W.  T.  Donohoe  and 
others,  asking  that  Eldridge  &  Russell  be  re- 
quired to  interplead.  The  court  found 
against  interpleaders,  and  they  appeal. 
Judgment  affirmed. 

Harding,  Deatherage,  Murphy  &  Btinson, 
of  Kansas  City,  for  appellants. 

Dwlght  M.  Smith,  of  Kansas  City,  for  re- 
spondent. 

ELLISON,  P.  J.  Plaintiffs,  the  National 
Live  Stock  Commission  Company,  are  com- 
mission salesmen  at  the  stockyards  In  Kan- 
sas City,  Mo.,  and  as  such  received  for  sale 
from  defendant  Donohoe  two  carloads  of  cat- 
tle shipped  from  Red  Rock,  Okl.  They  were 
sold  by  plaintiff  on  the  day  received.  De- 
fendants Eldridge  and  Russell  as  partners 
claimed  to  be  the  owners  of  seven  head  of  the 
cattle,  and  that  they  were  branded  with  a 
cross  +,  and  notified  plaintiff  before  the  lat- 
ter sold.  Plaintiff  then  weighed  and  sold  the 
seven  head  separately,  and  they  brought 
$660.19.  Defendant  Donohoe,  whose  brand 
was  the  letter  H,  did  not  acquiesce  In  the 
claim  of  Eldridge  and  Russell,  and  plaintiff 
then  filed  the  present  bill,  asking  that  these 
claimants  be  required  to  Interplead  for  the 
proceeds  of  the  sale,  and  deposited  the  mon- 
ey In  court  Interplead  were  filed,  and  the 
trial  court  found  that  Donohoe  was  the  own- 
er of  the  cattle,  and  adjudged  him  to  be  en- 
titled to  the  money. 

It  was  alleged  In  the  lnterplea  of  Bldridge 
and  Russell  that  his  brand  of  a  cross  +  had 
been  altered  to  the  letter  H,  the  allegation 
being  that — 

"They  admit  that  in  the  shipment  were  seven 
head  of  steers  as  described  in  said  petition ;  but 
these  defendants  (interpleaders)  aver  that  the 
H  brand  on  said  steers  was  not  the  real, 
genuine,  and  original  brand  on  said  steers, 
but  that  the  actual  and  real  brand  on  the 
same  was  a  cross  (+),  and  that  said  cross 
(+)   brand  had  been,  in  the  common  parlance 
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«f  dealer*  in  cattle,  *burned'  by  attempting  to 
make  an  H  out  of  the  same;  that'  these  de- 
fendants (interpleaders)  were  the  owners  of 
•aid  steers,  and  the  same  were  branded  with 
a  cross  instead  of  an  H,-  and  that  these  defend- 
ants claimed  the  same,  and  do  now  claim  the 
same." 


[1-3]  The  evidence  failed  to  sustain  the  al- 
legations of  the  interplea  petition,  in  that  it 
showed  the  cross  +  brand  had  not  been  burn- 
ed, but  had  been  changed  by  adding  to  it  and 
making  an  H  out  of  the  cross.  There  was  a 
failure  to  show  the  change  had  been  made  in 
the  manner  charged.  Interpleaders,  Eldridge 
and  Russell,  made  no  offer  to  amend  the  in- 
terplea so  as  to  make  it  conform  to  the  proof, 
and  hence  the  trial  court  could  only  find, 
against  them.  The  decree  which  is  awarded 
a  plaintiff  "must  be  authorized  both  by  the 
facts  stated  in  the  petition  and  by  the  proof." 
Newham  r.  Kenton,  79  Mo.  382;  Schneider  v. 
Patton,  175  Mo.  684,  723,  75  S.  W.  155;  Hen- 
ry County  t.  Citizens'  Bank,  208  Mo.  209, 
226,  106  S.  W.  622,  14  L.  R.  A.  (N.  S.)  1052; 
Reed  v.  Bott,  100  Mo.  62,  12  S.  W.  347,  14  S. 
W.  1089;  Irvln  v.  Chiles,  28  Mo.  576.  In  al- 
leging the  method  of  the  change  they  engaged 
to  prove  it.  They  could  not  require  the  op- 
posite party  to  prepare  to  meet  one  state  of 
facts  and  then  spring  other  and  different 
ones  at  the  trial. 

We  find  this  to  be  more  than  a  mere  tech- 
nical objection.  It  is  one  of  such  nature  as 
affects  one's  right  of  preparation  of  proof 
and  conduct  of  a  trial.  The  allegation  is 
based  on  the  idea  that  the  cross  +  brand 
had  been  changed  to  an  H  by  applying  a  hot 
H  brand  over  the  perpendicular  stroke  and 
partly  over  the  horizontal  stroke  of  the  cross, 
the  other  side  or  upright  of  the  H  complet- 
ing the  transformation  of  the  cross  Into  an 
H.  If  that  is  not  the  idea  Intended  to  be 
conveyed,  it  must  have  been  meant  that  a  hot 
iron  bar  was  applied  over  the  perpendicular 
and  horizontal  part  of  the  cross  and  again 
perpendicularly  to  one  side  of  the  cross,  thus 
changing  it  into  an  H.  But  whatever  was 
otherwise  meant  by  the  pleading,  it  was,  at 
all  events,  charged  that  the  cross  brand  had 
been  burned  over  by  making  it  into  an  H, 
while  the  case  made  by  the  proof  is  that 
there  was  no  burning  over  the  cross  brand 
and  the  change  had  been'  made  by  merely 
adding  to  and  connecting  with,  such  brand, 
thus  turning  into  an  H.  Some  of  the  plead- 
er's most  important  witnesses  disproved  these 
allegations  in  the  pleading,  whereupon  he 
changed  his  position  and  undertakes  to  ob- 
tain relief  on  a  totally  different  ground.  If 
this  should  be  upheld,  It  would  be  such  dis- 
regard of  a  case  made  by  the  pleading  as  to 
often  lead  to  very  great  injustice. 

The  judgment  is  affirmed. 

All  concur. 


(Ml  Mo.  App.  M» 
GOBDNER  v.  ST.  LOUIS  SCREW  OO. 
(No.  16810.) 

(St.  Louis  Court  of  Appeals.    Missouri.    April 

"8,   1919.     Rehearing  Denied 

April  24,  1919.) 

1.  Master  amd  Servant  <8=>332(2)— Injuries 
to  Third  Person— Question  for  Jury— 
Scope  ot  Employment. 

Where  a  master  mechanic,  allowed  wide  dis- 
cretion In  the  performance  of  his  duties,  was 
taking,  as  on  prior  occasions  with  his  master's 
consent,  castings  from  one  plant  to  another  in 
his  own  automobile  on  his  way  home  just  be- 
fore closing  time,  instead  of  sending  them  by 
messenger  furnished  by  his  master,  it  was  a 
jury  question  whether  he  was  within  the  scope 
of  his  employment  so  as  to  render  the  master 
liable  for  injuries  caused  by  a  collision  between 
his  automobile  and  plaintiff's  wagon. 

2.  Master  and  Servant  <g=»302(l)— Injuries 
to  Third  Person— Soope  of  Employment. 

Master  is  liable  for  injuries  caused  by  a 
servant  while  driving  his  own  automobile  in 
the  prosecution  of  his  employment,  though  no 
express  agreement  in  the  nature  of  hiring  the 
automobile  is  shown,  if  the  circumstances  war- 
rant the  inference  that  the  master  impliedly  au- 
thorized its  use. 

3.  Appeal  and  Error  «=>1033(5)— Harmless 
Error  —  Instructions— Error  Favorable 
to  Plaintiff. 

An  instruction  that  defendant  was  liable  if 
its  servant  was  using  his  own  automobile  in. 
defendant's  business  with  its  direction,  knowl- 
edge, and  consent,  is  not  prejudicial  to  defend- 
ant, though  there  was  no  evidence  that  it  had 
directed  the  use,  since  defendant's  knowledge 
and  consent  to  the  use  was  sufficient  to  render 
it  liable. 

Appeal  from  St.  Louis  Circuit  Court ;  Wil- 
son A.  Taylor,  Judge. 

Action  by  Charles  E.  Oordner  against  the 
St  Louis  Screw  Company  and  another. 
Judgment  for  plaintiff,  and  the  named  de- 
fendant appeals.    Affirmed. 

Jourdan,  Rassleur  ft  Pierce,  of  St  Louis, 
for  appellant 

Kinealy  &  Klnealy,  of  St  Louis,  for  re- 
spondent 

ALLEN,  J.  Plaintiff,  respondent  here,  In- 
stituted this  action  against  the  St  Louis 
Screw  Company,  a  corporation,  appellant 
here,  and  one  Edward  Mdngrain,  to  recover 
damages  for  personal  Injuries  sustained  by 
plaintiff  resulting  from  a  collision  between 
an  automobile  owned  and  operated  by  de- 
fendant Mongraln  and  a  wagon  driven  by 
plaintiff.  At  the  time  of  the  collision,  de- 
fendant Mongraln  was  In  the  employ  of  his 
codefendant  the  St  Louis  Screw  Company, 
as  its  master  mechanic  at  a  plant  operated 
by  that  company  in  the  city  of  St  Louis, 
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and  liability  is  asserted  against  that  com- 
pany upon  the  theory  that  Mangrain  was  act- 
ing within  the  scope  of  his  employment  as 
the  company's  servant  at  the  time  of  plain- 
tiff's injury.  The  trial,  before  the  court  and 
a  jury,  resulted  in  a  verdict  and  judgment 
against  both  defendants  in  the  sum  of  $4,000. 
i>om  this  judgment  the  defendant  St  Louis 
Screw  Company  alone  has  appealed. 

[1]  The  evidence  shows  that  at  the  time 
of  respondent's  injury,  to  wit,  November  7, 
1916,  and  for  a  long  time  prior  thereto,  the 
appellant  owned  and  operated  two  plants 
In  the  city  of  St  Louis.  One,  termed  the 
"north  plant,"  was  located  at  Prescott  and 
Keber  streets,  .one  block  east  of  Broadway; 
while  the  other,  termed  the  "south  plant" 
was  located  on  Clarence  avenue,  a  little  more 
than  a  block  east  of  Broadway,  and  nine  or 
ten  blocks  south  of  the  north  plant  The 
north  plant  was  a  rolling  mill,  having  In 
connection  therewith  a  blacksmith  shop, 
facilities  for  welding,  and  other  mechanical 
equipment  The  south  plant  at  which  was 
appellant's  main  office,  was  a  screw  factory. 

Plaintiff  was  injured  shortly  before  6:40 
p.  m.,  on  the  day  above  mentioned.  He  was 
driving  his  horse  and  wagon  northwardly  on 
Prescott  avenue,  between  Broadway  and  ap- 
pellant's south  plant,  crossing  Clarence  ave- 
nue a  street  extending  east  from  Broadway 
to  this  south  plant  when  his  wagon  was 
struck  by  the  automobile  driven  by  Mon- 
grain  who  .was  proceeding  east  on  Clarence 
avenue.  The  evidence  touching  the  alleged 
negligence  of  Mongrain  in  operating  the  auto- 
mobile, and  the  conduct  of  plaintiff  in  driv- 
ing his  wagon,  need  not  be  stated,  since  upon 
this  appeal,  of  the  St.  Louis  Screw  Company, 
no  question  is  raised  respecting  these 
matters. 

The  evidence  shows  that  as  appellant's 
master  mechanic,  Mongrain  had  tinder  him 
a  number  of  departments  comprising  defend- 
ants north  plant,  or  rolling  mill.  One  Eng- 
lish, Mongrain's  Immediate  superior,  was  ap- 
pellant's superintendent  at  the  north  plant 
and  next  In  authority  above  him  was  one 
Burgess,  appellant's  general  manager.  Mon- 
grain testified  that  his  duties,  in-  general, 
were  to  repair  machinery  and  try  to  keep  the 
north  plant  in  running  order.  English  tes- 
tified that  Mongrain's  duties,  "In  a  general 
way,"  were  "to  take  care  of  the  machinery 
and  keep  it  in  running  order,  and  to  assist 
in  new  constructions  and  so  forth — mechani- 
cal work." 

On  the  day  of  plaintiff's  Injury,  two  small 
.castings,  used  upon  a  machine  constituting  a 
part  of  the  equipment  of  the  south  plant  had 
been  sent  from  the  tattler  plant  to  the  north 
plant  to  be  repaired.  The  work  of  making 
such  repairs  was  under  Mortmain's  supervi- 
sion ;  but  after  any  piece  of  machinery '.from 
the  south  plant  had  been  repaired  In  the 
north  plant  it  was  .usually  turned  over  to 


the  "storfkeeper"  of  the  .latter  plant  to  be 
delivered  by  him  to  some  one  sent  from  the 
south  plant  to  receive  it  Upon  the  occasion 
in.  question,  at  about  5  o'clock  that  afternoon 
one  HoUerman,  foreman  of  the  south  plant, 
telephoned  to  Mongrain  inquiring  whether 
the  repairs  upon  these  castings  had  been 
completed.  Mongrain  told  him  that  the  cast- 
ings would  be  ready  .within  a  few  minutes; 
whereupon  HoUerman  said  that  he  would 
send  a  boy  for  them.  Mongrain  thereupon 
said  that  It  would  not  be  necessary  to  send 
for  them,  as  he  was  going  home  soon  and 
would  take  the  castings  to  the  south  plant 
on  his  way  home.  It  appears  that  Mongrain 
lived  on  north  Grand  avenue,  and  that  to  go 
home  he  would  proceed  south  on  Broadway, 
as  far  as  Clarence  avenue,  and  that  conse- 
quently to  take  these  castings  to  that  plant 
would  require  a  deviation  from  his  route  of 
only  about  one  block  east  from  Broadway. 
He  owned  an  automobile  which,  it  appears, 
he  had  purchased  in  August  of  that  year. 
He  used  this  automobile  in  going  to  and  from 
his  work,  used  it  whenever  he  was  called 
out  to  the  north  plant  at  night  to  make  re- 
pairs, as  occasionally  happened,  and  also 
used  It  at  times  in  making  trips  to  the  south 
plant  when  his  work  required  him  to  go 
there  for  any  purpose.  And  he  testified  that 
he  had  used  the  machine,  "once  or  twice," 
to  deliver  and  call  for  castings  upon  which 
appellant  had  had  machine  work  done  out- 
side of  its  plants. 

It  appears  that  Mongrain  was  allowed  con- 
siderable discretion  with  respect  to  his 
movements  and  the  performance  of  Ms  du- 
ties. English  testified  that  Mongrain  was 
accustomed  to  go  to  the  south  plant  when- 
ever he  desired,  "whenever  the  occasion 
might  demand  to  Mr.  Mongrain's  notion"; 
that  if  Mongrain  desired  to  go  from  the  north 
plant  to  the  south  plant  he  sometimes  asked 
permission  and  sometimes  did  not;  that  be 
"used  his  own  pleasure." 

It  was  shown  in  evidence,  however,  that 
appellant-  had  provided  facilities  for  trans- 
porting articles  from  one  plant  to  another; 
that  heavy  articles  were  taken  in  trucks; 
and  that  ordinarily  light  articles,  such  as 
these  castings,  were  carried  by  messenger 
boys. 

The.  evidence  shows  that  on  the,  afternoon 
in  question  Mongrain,  a  few  minutes  before 
"quitting  time,"  viz.  5:40  p.  m.,  put  these 
castings  into. his  automobile,  which  was  then 
standing  in  the  street  near  the  north  plant, 
and  drove,  south  upon  Broadway, .  turning 
east  upon  Clarence  avenue,  to  the  ..point;  of 
.the  collision  near  the  south  plant  After 
striking  plaintiff's  wagon,  and  finding  that 
plaintiff  was  Injured,  Mongrain  went  into 
the  south  plant,  where  he  procured  assistance 
and  delivered  the  castings.  It  Is  said  that 
the  collision  occurred  about  two  or  three 
minutes  before  "quitting  time"  a,t  the  plants. 
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The  evidence  shows  that  several  of  the 
officers  and  superior  servants  of  the  appel- 
lant, including  Mongrain,  owned  automobiles 
which  they  used  more  or  less  In  prosecuting 
defendant's  business.  Burgess,  the  general 
manager,  testified: 

"Practically  all  of  the  automobiles,  to  some 
extent,  are  used  in  the  service  of  the  company, 
which  includes  my  own." 

And  it  was  shown  that  Mongrain  and  the 
other  superior  servants  or  officers  of  appel- 
lant who  owned  automobiles,  and  thus  used 
them  to  some  extent  in  appellant's  business, 
with  the  exception  of  Burgess,  were  regularly 
furnished  gasoline  and  oil  therefor  by  ap- 
pellant, and  that  the  machines  .were  kept  in 
repair  by  appellant;  though  it  is  said  that 
Mongrain,  being  a  mechanic,  did  much  of 
the  repair  work  upon  his  own  machine. 

Appellant's  learned  counsel  Insists  that 
under  the  evidence  adduced  appellant  cannot 
be  held  liable,  under  the  doctrine  of  re- 
'  spondeat  superior,  for  the  injuries  inflicted 
upon  plaintiff  by  reason  of  the  alleged  neg- 
ligence of  Mongrain.  In  support  of  this  con- 
tention, it  is  argued  that,  in  delivering  these 
castings  to  the  south  plant,  Mongrain  was 
not  acting  within  the  course  of  his  employ- 
ment, as  appellant's  servant,  but  was  volun- 
tarily performing  a  service  for  which  he  was 
not  employed,  and  for  the  performance  of 
which  appellant  had  provided  messengers; 
and  that  consequently  appellant  is  not  liable 
for  any  negligence  of  Mongrain  In  perform- 
ing such  service.  We  are  of  the  opinion, 
however,  that  this  contention  cannot  be  sus- 
tained. In  this  connection  appellant  quotes 
the  language  of  Maule,  J.,  in  Mitchell  v. 
Crassweller,  13  C.  B.  285,  loc.  cit.  246,  as  stat- 
ing correctly  the  rule  of  law  here  applicable, 
"stripped  of  the  uncertainty  which  follows 
the  use  of  such  expressions  as  'course  of  em- 
ployment' or  'scope  of  employment.' "  The 
language  quoted  is  as  follows : 

"The  master  is  liable  even  though  the  servant 
in  the  performance  of  his  duties  is  guilty  of  a 
deviation  or  a  failure  to  perform  it  in  the  strict- 
est and  most  convenient  manner.  But  where 
the  servant,  instead  of  doing  that  which  he  is 
employed  to  do,  does  something  which  he  is  not 
employed  to  do  at  all,  the  master  cannot  be  said 
to  do  it  by  his  servant,  and  therefore  is  not  re- 
sponsible for  the  negligence  of  the  servant  in 
doing  it" 

In  that  case  the  servant,  whose  duty  It 
was  at  the  close  of  the  day  to  "put  up"  his 
master's  horse  and  cart  which  he  had  been 
using  In  the  master's  business,  drove  the 
same  upon  a  Journey  for  the  accommodation 
of  another  employe  of  the  master,  without 
the  tatter's  consent,  in  the  course  of  which 
he  ran  over  the  plaintiffs.  The  servant  was 
therefore  doing  something  which  In  no  way 
pertained  to  the  duties  of  his  employment 
The  language  quoted  had  reference  to  that| 


situation,  but  may  be  misleading  in  a 
such  as  that  before  us.  Though  Mongrain 
was  not  employed  to  act  as  a  messenger, 
nevertheless  if  the  act  of  taking  these  cast- 
ings to  the  south  plant  was  one  which  per- 
tained to  the  duties  of  his  employment — 
one  which  he  had  implied  authority  to  per- 
form if  he  chose  so  to  do — it  was  one  within 
the  scope  of  his  employment,  within  the 
meaning  of  that  term. 

Appellant  further  quotes  from  a  decision 
of  this  court  in  Farber  v.  Railroad,  32  Mo. 
App.  378,  loc  dt  881,  882,  as  follows : 

"The  mere  fact  that  a  tortious  act  is  commit- 
ted by  a  servant  while  he  is  actually  engaged  in 
the  performance  of  the  service  cannot  make  the 
master  liable.  Something  more  is  required.  It 
must  not  only  be  done  while  employed,  but  it 
must  pertain  to  the  duties  of  the  employment 
That  has  been  repeatedly  decided  in  this  state. 
McKeon  V.  Railroad,  42  Mo.  83;  Snyder  v. 
Railroad,  60  Mo.  419;  Jackson  v.  Railroad,  87 
Mo.  430  [56  Am.  Rep.'  460]." 

The  facts  of  the  Instant  case,  however, 
we  think  warrant  the  submission  of  the  case 
to  the  Jury  upon  the  theory  that  the  act  of 
Mongrain  here  in  question  was  not  only  one 
performed  by  him  while  employed  by  defend- 
ant, but  was  one  pertaining  to  the  duties  of 
his  employment  As  appears  from  our 
statement  of  the  facts,  supra,  Mongrain  was 
allowed  wide  discretion  with  respect  to  his 
movements  and  the  performance  of  duties 
which  he  deemed  necessary  or  proper  in 
connection  with  his  main  duties.  He  had 
authority  to  go  to  the  south  plant  at  any 
time;  and  he  delivered  castings,  using  bis 
machine,  whenever  he  saw  fit  to  do  so.  Con- 
sequently when,  -before  the  close  of  working 
hours  on  the  day  of  plaintiff's  injury,  he 
decided  that  he  would  return  these  castings 
to  the  south  plant  rather  than  have  a  mes- 
senger sent  from. the  latter  place,  It  cannot 
be  held  as  a  matter  of  law  that  he  was  per- 
forming a  service  wholly  beyond  and  with- 
out the  scope  of  his  employment,  or  not  In 
any  way  pertaining  thereto.  On  the  con- 
trary, the  act  .was.  one  which  a  Jury  may 
find  to  have  been  within  the  scope  of  the  em- 
ployment and  Impliedly  authorized  by  ap- 
pellant. 

In  Garretzen  r.  Duenckel,  50  Mo.  104,  loc. 
dt  112  (11  Am.  Rep.  405),  it  is  said: 

"When  the  servant  acts  in  the  course  of  his 
employment  although  outside  of  his  instruc- 
tions, the  master  will  be  held  responsible  for 
his  acts." 

In  Shamp  v.  Lambert,  142  Mo.  App.  fltn, 
loc.  dt  675,  121  S.  Wi  770,  773,  is  is  said  by 
this  court,  through  Norton!,  J.: 

"The  test  for  the  prima  fade  responsibility 
of  the  master  in  such  cases  is,  not  whether  the 
particular  service  being  performed  was  special- 
ly authorized,  but  it  is  whether  the  act  which 
occasioned  the  injury  was  within  the  scope  of 
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the  servant's  authority  in  prosecuting  the  busi- 
ness for  which  he  was  employed." 

And  see  Snyder  v.  Railway,  60  Ma  413; 
Chandler  v.  Gloyd,  217  Ho.  394,  loc.  ctt. 
416, 110  S.  W.  1073;  Scott  v.  Realty  Co,  241 
Ma  112,  146  S.  W.  48;  Moore  v.  Light  Co., 
163  Mo.  App.  266,  146  S.  W.  826;  Gibson  et 
at.  t.  Oupree,  26  Cola  App.  324,  144  Pac. 
1133. 

Further  authorities  cited  by  appellant  in 
this  connection  are  not  controlling  or  persua- 
sive upon  the  facts  here  Involved. 

[2)  And  we  regard  it  as  quite  clear  that 
the  evidence  shows,  prima  facie,  that  the 
automobile  used  by  Mongraln  at  .the  time 
of  plaintiff's  injury  was  being  used  in  the 
furtherance  of  appellant's  business  with  the 
Implied  assent  and  authority  of  appellant, 
rendering  appellant  liable  to  respond  for 
negligence  in  the  use  thereof.  Though  Mon- 
graln owned  die  automobile,  the  evidence 
shows  that  it  was  habitually  used  In  appel- 
lant's business,  with  the  knowledge  and  as- 
sent of  appellant's  officers,  In  consideration 
of  which  appellant  furnished  Mongraln  gaso- 
line and  oil  and  did  repair  work  thereupon. 
It  Is  Immaterial  that  no  express  agreement 
In  the  nature  of  a  hiring  of  the  machine  by 
appellant  was  shown;  it  is  amply  sufficient 
for  plaintiff  to  show  facts  and  circumstanc- 
es from  which  it  may  be  reasonably  Inferred 
that  appellant  impliedly  authorized  the  use 
thereof  for  such  purpose  as  Mongraln  might 
see  fit  to  put  it  in  the  pursuit  of  appellant's 
business.  In  this  connection,  see  Patten  v. 
Rea,  2  C.  P.  N.  S.  606;  Lovingston  v. 
Bauchens,  84  111.  App.  644;  -  Williams  T. 
Natl.  Cash  Register  Co.,  167  Ky.  836,  164  S. 
W.  112 ;  Lewis  v.  Natl.  Cash  Register  Co.,  84 
N.  J.  Law,  698,  87  Atl.  345;  Waters  v.  Pi- 
oneer Fuel  Co.,  52  Minn.  474,  66  N.  W.  62, 


38  Am.  St  Rep.  564;  Singer  Mfg.  Co.  r. 
Rahn,  132  U.  S:  518,  10  Sup.  Ot.  175,  88  L. 
Ed,  440;  Standard  Oil  Co.  v.  Parkinson, 
152  Fed.  681,  82  C.  O.  A.  29.  See,  also,  ReU- 
ly  t.  Railroad,  04  Mo.  600,'7  S.  W,  407. 

We  think  th*t  the  demurrer  was  well 
ruled. 

[8]  By  an  instruction  given  at  plaintiffs 
request,  the  court  told  the  jury  that  the  ver- 
dict should  be  against  appellant  if  the  jury 
found,  among  other  things,  that — 

"At  the  time  of  the  collision  Mongrain  was 
in  the  employ  of  defendant  St  Louis  Screw 
Company,  and  with  its  direction,  knowledge, 
and  consent  was  using  die  automobile  in  ques- 
tion in  said  company's  business." 

•It  is  argued  for  appellant  that  there  Is 
no  evidence  to  support  a  finding  that  Mon- 
graln was  using  the  automobile,  at  the  time 
In  question,  at  the  direction  of  appellant; 
and  that  consequently  in  this  respect  this 
Instruction  is  unsupported  by  the  evidence. 
As  to  this  we  need  only  say  that  it  was  not 
necessary  that  the  jury  find  that  the  auto- 
mobile was  being  used  by  the  direction  of 
appellant  but  that  it  sufficed  to  show  that 
such  use  was  with  appellant's  knowledge 
and  consent  and  hence  with  its  implied  au- 
thority. And  the  Instruction  In  question  is 
not  fatally  defective,  since  It  requires  the 
findings  mentioned  In  the  conjunctive,  and 
hence  simply  requires  the  findings  of  more 
than  is  necessary  to  warrant  a  verdict  for 
plaintiff. 

We  perceive  no  reversible  error  In  the 
record,  and  the  judgment  should  therefore  be 
affirmed.    It  Is  so  ordered. 

RBYNOLD8,  P.  J.,  and  BECKER,  J, 
concur. 
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(138  Ark.  84) 

CAMPBELL  t.  SANDERS  et  si     (No.  162.) 

(Supreme  Court  of  Arkansas.    March  31, 1019.) 

Taxation  <*=»761— Sals  or  Land  fob  Taxxb 
■  —  VAUDirr  —  Sals  of  Scpabate  Lots  in 
Mass. 
In  view  of  Kirby's  Dig.  ||  6876,  7018,  7087, 
a  tax  deed  showing  on  its  face  that  separate 
lota  in  a  town  were  sold  in  mass  for  a  lump 
sum  is  invalid. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Dene  H.  Coleman,  Judge. 

Action  by  W.  W.  Campbell  against  H.  G. 
Sanders  and  another.  From  a  Judgment  In 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

This  is  a  suit  In  ejectment  by  W.  W.  Camp- 
bell against  H.  C.  Sanders  and  S.  Brundldge 
to  recover  possession  of  lots  5  and  6  in  block 
18,  in  Morris*  addition  to  the  city  of  New- 
port, Ark. 

The  complaint  alleges  that  the  defendants 
are  In  the  possession  of  the  lots.  The  plain- 
tiff bases  his  claim  and  right  of  possession 
solely  upon  a  tax  deed  executed  to  hlnrby  the 
clerk  of  Jackson  county.  Ark.,  on  the  18th 
day  of  June,  1018.  Lots  5,  6,  7,  and  8  of 
block  13,  ip  Morris'  addition  to  the  city  of 
Newport,  Ark.,  are  vacant  lots  contiguous  to 
each  other  and  under  one  inclosure.  They 
were  assessed  as  a  whole  for  the  year  1019, 
and,  the  taxes  being  unpaid,  they  were  return- 
ed delinquent  and  offered  for  sale  by  the  col- 
lector. W.  W.  Campbell  bid  and  offered  to 
pay  the  taxes,  penalty,  and  costs  against  all 
of  said  lots  for  lots  S  and  6.  Lots  S  and  6 
were  then  sold  to  said  Campbell,  and  in  due 
course  he  received  the  clerk's  tax  deed  there- 
for. 

The  circuit  court  was  of  the  opinion  that 
the  sale  for  taxes  for  the  year  1015  was  void 
and  dismissed  the  plaintiff's  complaint. 

From  the  Judgment  rendered,  the  plaintiff 
has  duly  appealed  to  this  court 

L.  L.  Campbell,  of  Newport,  for  appellant. 
Joe  M.  Stayton,  of  Newport,  and  Harry 
Neelly,  of  Searcy,  for  appellees. 

,  HART,  J.  (after  stating  the  facts  as  above). 
We  are  of  the  opinion  that  the  holding  of  the 
circuit  court  was  correct,  and  that  the  case 
is  ruled  by  La  Cotts  v.  Quertermous,  83  Ark. 
174, 103  S.  W.  182,  where  the  court  held  that 
a  tax  deed  is  void  which  shows  on  Its  face 
that  two  separate  lots  within  a  town  were 
sold  in  mass  for  a  lump  sum. 

Counsel  for  appellant  insists  that,  Inas- 
much as  the  record  In  the  case  just  cited  does 
not  show  that  one  valuation  was  placed  by 
the  assessor  upon  both  lots  as  one  tract,  the 
holding  in  that  case  does  not  control  here. 
The  record  does  show,  however,  in  that  case 


that  there  was  a  frame  building  on  both  lota, 
and  that  both,  lots  were  sold  as  one  tract  by 
the  collector  at  the  tax  sale.  The  statute  In 
regard  to  the  sale  of  delinquent  lands  provides 
that  the  collector  shall  offer  for  sale  each 
tract  of  land,  city  or  town  lot  for  the  tax, 
penalty,  and  costs  thereon.  Kirby's  Digest, 
i  7087.  The  collector  in  making  the  sale 
takes  the  description  from  the  tax  books. 
The  tax  books  are  made  out  by  the  county 
clerk  and  delivered  to  the  collector,  bat  they 
are  made  out  from  the  descriptions  of  the 
assessor  and  placed  by  him  on  his  books.  So 
the  presumption  Is  that  the  collector  sold  the 
land  in  that  case  from  the  description  as  pre- 
pared in  his  list  of  delinquent  lands,  and 
these  In  turn  would  be  just  as  made  out  by 
the  county  clerk  as  taken  from  the  asses- 
sor's books.  This  finding  is  in  accord  with 
our  statutes  on  the  subject 

Subdivision  2  of  section  6076  of  Kirby's 
Digest  provides  that  the  return  of  the  as- 
sessor shall  contain  the  name  of  the  owner 
and  the  description  of  each  lot  in  each  town 
or  city  and  the  value  thereof  as  determined 
by  the  assessor.  Section  7018  of  Kirby's 
Digest  relative  to  the  making  of  the  tax 
books  by  the  county  clerk  provides  that  each 
separate  lot  or  a  tract  of  real  property  In 
each  city  or  town  snail  be  set  down  in  a 
line  opposite  the  name  of  the  owner.  When 
all  of  the  sections  of  our  revenue  act  are 
construed  together,  we  think  the  Intention 
of  the  fraroers  of  the  act  was  that  each  lot 
should  be  separately  assessed  and  valued  so 
as  to  bear  its  own  portion  of  the  taxes.  The 
rule  Is  weli  expressed  in  Terrill  v.  Groves, 
18  Oal.  140,  as  follows: 

"We  think  the  true  meaning  of  the  provision 
is,  to  require  a  separate  assessment  and  valua- 
tion of  each  lot  in  cases  like  this  of  dry  prop- 
erty. If  a  man  owned  a  hundred  lots,  or  if, 
after  the  assessment,  he  sold  some  of  them,  and 
it  became  necessary  or  desirable  to  pay  the 
taxes  on  a  part  of  the  property,  it  would  be  im- 
possible to  do  so  without  paying  the  full 
amount  assessed,  it  was  evidently  the  inten- 
tion of  the  statute  that  each  lot  should  be  made 
to  bear  its  own  portion  of  the  public  burdens, 
and  a  great  deal  of  confusion  and  injustice 
would  grow  out  of  a  gross  assessment  of  several 
lots,  and  a  sale  in  gross  for  the  payment  of  die 
general  tax." 

This  construction  is  .in  accord  with  Hutton 
v.  Jones,  and  Hutton  v.  King,  206  S.  W. 
206.  There  we  had  under  consideration  the 
peaalties  accruing  for  failure  of  the  owner  to 
meet  the  board  of  assessment  The  court 
said  that  under  our  system  of  taxation  the 
charge  is  made  against  the  land,  and  not 
the  owner ;  and  that  it  was  intended  to  provide 
a  separate  assessment  of  each  lot  and  a 
separate  penalty  chargeable  thereon  In  case 
of  omission  from  the  list  furnished  by  a  non- 
resident owner. 

Therefore  the  judgment  will  be  affirmed. 


»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  IndexM 
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BRODERICK  v.  McRAE  BOX  GO.  et  aL 
(No.  16t) 

(Supreme  Court  of  Arkansas.    March  31, 1919.) 

1.  FRAUDS,   STATUTE  OF  <8=»f2(3)   —  BALE  OF 

Growing  Trees— Necessity  of  Wbiting. 
A  sale  of  growing  trees  is -within  the  stat- 
ute of  frauds,   and   must  be  evidenced  by  a 
-writing. 

Z  Evidence  «=>441(8)— Parol  Evidence- 
Deed— Reservation  of  Timbeb. 
In  the  absence  of  fraud,  or  mistake,  the 
grantor  in  a  warranty  deed  may  not  show  by 
parol  that  standing  timber  was  excepted  when 
the  deed  was  executed. 

3.  Reformation  of  Instruments  «J=»45(4)— 
Evidence— Sutotoiency. 

Clear  and  decisive  evidence  is  necessary  to 
reform  an  instrument  on  the  ground  of  fraud. 

4.  Vendob  and  Purchaser  <*=»228(2)— Bona 
Fide  Purchaser — Notice. 

Where  before  the  execution  of  a  warranty 
deed  the  vendor  informed  the  vendee  that  the 
timber  on  the  land  had  been  sold,  it  was  notice 
to  the  vendee  which  pnt  him  on  inquiry  as  to 
the  rights  of  those  who  had  purchased  the  lum- 
ber. 

5.  Vendor  and  Purchaser  <fl=»244  —  Bona 
Fide  Pubchasebb  —  Evidence  —  Suffi- 
ciency. 

Only  a  preponderance  of  evidence  is  re- 
quired to  establish  actual  notice  to  a  vendee  of 
the  rights  of  third  persons. 

Appeal  from  White  Chancery  Court;  J. 
E.  Marttneau,  Chancellor. 

Suit  by  Thomas  B.  Broderick  against  the 
HcRae  Box  Company  and  others.  From  a 
decree  for  defendants,  plaintiff  appeals.  Af- 
firmed as  to  some  of  the  defendants  and  re- 
versed and  remanded  as  to  the  others. 

Thos.  E.  Broderick  brought  this  suit  In 
equity  against  the  McRae  Box  Company, 
Jim  K.  Hale,  E.  T.  Hall,  and  S.  M.  Hall,  to 
restrain  them  from  cutting  and  removing 
timber  from  the  80  acres  of  land  described 
In  the  complaint,  and  also  to  account  to  him 
for  the  value  of  the  timber  already  cut 

E.  T.  and  S.  M.  Hall  filed  a  separate  an- 
swer to  the  complaint  They  stated  that 
they  had  sold  the  land  described  in  the  plain- 
tiff's complaint  to  the  plaintiff,  and  that  the 
gum  timber  on  the  land  was  excepted  by 
them  from  the  sale;  that  the  plaintiff  was 
Informed  "by  them  at  the  time  he  purchased 
the  land  that  they  had  already  sold  the  gum 
timber. 

The  McRae  Box  Company  filed  an  answer 
.which  contained  a  general  denial  of  the  al- 
legations of  the  complaint  The  question  of 
the  Jurisdiction  of  the  chancery  court  to  try 
the  cause  was  raised,  and  all  the  parties  to 
the  suit  filed  a  written  stipulation,  In  which 


they  agreed-  that  the  cause  might  be  beard 
and  determined  in  the  chancery  court 

Thos.  B.  Broderick  testified  for  himself. 
According  to  his  testimony,  Dr.  Hall  told 
him  that  he  had  sold  the  hickory  timber  on 
the  land,  but  did  not  tell  him  that  he  had 
sold  the  gum  timber  on  it  There  was  noth- 
ing said  by  Dr.  Hall,  or  any  one  for  him, 
about  excepting  the  gum  timber  from  the 
sale.  A  warranty  deed  was  executed  by  Dr: 
E.  T.  Hall  and  by  his  wife,  S.  M.  Hall,  to 
Thos.  E.  Broderick  for  the  land  described 
In  the  complaint  The  deed  contained  a  gen- 
eral covenant  of  warranty,  and  did  not  con- 
tain any  exceptions  or  reservations  of  the 
timber  on  the  land.  Broderick  went  Into 
possession  of  the  land  under  his  deed,  and 
afterwards  a  quantity  of  gum  timber  was 
cut  and  removed  from  the  land  by  Mr.  Hale 
for  the  McRae  Box  Company.  The  plaintiff 
also  Introduced  In  evidence  the  warranty 
deed  from  Hall  and  wife  to  Mm  for  the  land 
In  question. 

Tom  Hall,  a  son  of  the  defendants'  B.  T. 
and  8.  M.  Hall,  testified  for  the  defendants. 
According  to  his  testimony  he  showed  the 
plaintiff  the  land,  and  told  him  that  the  tim- 
ber on  It  had  been  sold,  and  that  the  pur- 
chaser had  until  some  time  In  December, 
1918,  to  cut  and  remove  it  from  the  land. 

According  to  the  testimony  of  B.  T.  Hall, 
one  of  the  defendants,  he  told  the  plaintiff 
that  the  timber  on  the  land  had  been  sold  to 
R.  B.  Hale.  Hall  first  sold  the  hickory  tim- 
ber on  the  land  to  Hale  by  a  written  con- 
tract, and  In  It  It  was  provided  that  Hale 
should  have  until  December  1,  1918,  t6  cut 
and  remove  the  timber.  Subsequently  he  sold 
to  Hale  all  the  other  timber  on  the  land  by  a 
contract  in  writing,  and  provided  In  It  that 
Hale  should  have  until  the  30th  day  of  De- 
cember, 1918,  to  cut  and  remove  the  timber. 
Both  of  these  timber  contracts  were  executed 
in  1917.  The  deed  from  Hall  to  Broderick 
was  executed  In  March,  1918.  Mrs.  S.  M 
Hall  was  present  when  Dr.  Hall  and  Mr, 
Broderick  made  the  contract  for  the  sale  of 
the  land.  She  stated  that  her  husband  told 
Mr.  Broderick  that  the  timber  on  the  land 
had  already  been  sold,  and  that  the  pur- 
chaser had  a  certain  time  in  the  future  witb> 
In  which  to  cut  and  remove  the  timber. 

In  rebuttal  O.  W.  Treece  testified  that  he 
bought  from  Dr.  Hall  the  land  south  of  the 
land  In  question,  and  that  nothing  was  said 
to  him  about  any  timber  on  the  land  having 
been  sold  to  Hale  or  any  one  else.  The  land 
purchased  by  Treece  from  Dr.  Hall  was  a 
part  of  the  land  described  In  the  timber  con- 
tract from  Hall  to  Hale. 

Broderick  again  testified  In  rebuttal,  and 
denied  that  Dr.  Hall  bad  said  anything  to 
him  whatever  about  the  timber  on  the  land 
having  been  sold  by  him  previously  to  the 
sale  of  the'  land. 


■For  other  eases  see  same  topic  and  KKY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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The  chancellor  found  the  Issues  in  favor 
of  the  defendants,  and  dismissed  the  com- 
plaint for  want  of  equity.  The  plaintiff  has 
appealed, 

John  E.  Miller  and  0.  B.  Tingling,  both  of 
Searcy,  for  appellant 
John  De  Bols,  of  Searcy,  for  appellees. 

HABT,  J.  (after  stating  the  facts  as 
above).  [1]  We  think  that  the  court  erred 
in  dismissing  the  complaint  of  the  plaintiff 
so  far  as  the  defendants  E.  T.  and  S.  M.  Hall 
are  concerned.  Jt  is  settled  in  this  state 
that  growing  trees  or  standing  timber  are  a 
part  of  the  realty,  and  that  consequently  a 
contract  for  the  sale  thereof  is  within  the 
statute  of  frauds,  and  must  be  evidenced  by 
a  deed  or  other  Instrument  In  writing.  Gray- 
sonla-Nashville  Lumber  Co.  v.  Saline  Devel- 
opment Co.,  118  Ark.  192, 176  S.  W.  129,  King- 
Ryder:  Lumber  Co.  v.  Scott,  78  Ark.  329,  84 
S.  W.  487,  70  L.  B.  A  873,  and  Kendall  v. 
J.  I.  Porter,  69  Ark.  442,  64  S.  W.  220. 

It  has  been  frequently  said  that  the  gener- 
al rule  that  parol  evidence  cannot  be  receiv- 
ed to  modify  or  vary  a  written  contract 
arises  from  the  presumption  that  the  parties 
place  their  agreement  in  writing  to  avoid  the 
consequences  flowing  from  defects  of  man's 
memory  and  the  prejudice  .which  might  re- 
sult from  the  testimony  of  Interested  wit- 
nesses. 

It  may  be  said  in  this  connection  that  con- 
tracts are  frequently  made  which  are  inde- 
pendent of  the  written  contract,  as  was  the 
case  in  Kimbro  v .  Wells,  112  Ark.  126,  165 
S.  W.  645.  They  may  be  established  by  parol 
evidence  because,  being  collateral  to  or  In- 
dependent of  the  written  contract,  It  was  not 
the  intention  of  the  parties  to  Include  them 
In  the  writing.  The  value  of  a  written  con- 
tract largely  depends  upon  the  credit  to  be 
given  it,  so  that  it  cannot  be  modified  or 
varied  by  proof  of  facts  leading  up  to  the 
contract  itself  or  occurring  at  the  time  of  its 
execution. 

[2]  In  the  application  of  these  principles 
to  the  facts  of  the  present  record,  it  may  be 
said  that  all  the  articles  of  agreement  be- 
tween Dr.  Hall  and  Broderick  for  the  sale 
of  the  land  were  merged  in  and  extinguished 
by  the  subsequent  deed  thereto  between  the 
parties.  The  deed  in  the  absence  of  fraud 
or  mistake  is  the  final  contract  between  the 
parties,  and  cannot  be  varied  or  modified  by 
parol  evidence.  In  the  application  of  this 
rule,  this  .court  has  held  that  an  oral  agree- 
ment between  the  vendor  and  purchaser  of 
land,  made  at  the  time  of  the  execution  of 
the  deed,  to  the  effect  that  crops  growing  on 
the  land  shall  be  excepted  from  the  convey- 
ance and  remain  the  property  of  the  vendor, 
la  of  no  effect,  and  may  not  be  proved  by  the 
vendor.  Gibbons  v.  Dillingham  et  al.,  10  Ark. 
9,  50  Am.  Dec  233,  and  Galley  v.  Rlcketts, 


123  Ark.  18,  184  S.  W.  422.  So  too  it  was 
held  in  Hardage  v.  Durrett,  110  Ark.  63,  160 
S.  W.  883,  L  R.  A.  1916B,  211,  Ann.  Cas. 
1915D,  862,  that  parol  evidence  is  not  ad- 
missible to  show  that  a  convenant  against 
incumbrances  was  not  intended  by  the  par- 
ties to  apply  to  a  particular  incumbrance,  In 
the  absence  of  a  question  of  fraud  or  mis- 
take, and  .when  no  exception  to  that  effect  is 
contained  In  the  deed  itself.  Therefore  It 
was  Incompetent  as  far  as  the  defendants  E. 
T.  and  S.  M.  Hall  are  concerned  to  prove  by 
parol  evidence  that  the  standing  timber  had 
been  excepted  from  the  sale  at  the  time  it 
was  executed. 

[3]  Again  it  Is  insisted  that  this  exception 
was  left  out  of  the  deed  by  the  fraud  of  the 
plaintiff.  It  Is  true  that  Hall  and  his  wife 
both  testified  that  this  was  left  out  of  the 
deed  at  the  suggestion  of  Broderick,  but 
Broderick  denies  it  in  positive  terms,  and  he 
Is  corroborated  by  another  witness,  who  pur- 
chased some  of  the  land  embraced  In  the  tim- 
ber contract,  and  who  stated  that  the  timber 
was  not  excepted  when  he  purchased  the 
land.  Without  entering  Into  a  detailed  dis- 
cussion of  the  evidence  on  this  point,  we  are 
of  the  opinion  that  the  fraud  was  not  estab- 
lished by  that  clear,  unequivocal,  and  deci- 
sive evidence  held  necessary  to  reform  a 
written  instrument  upon  the  ground  of  fraud. 
Welch  v.  Welch,  132  Ark.  227,  200  S.  W.  139. 

[*]  The  court,  however,  was  right  in  dis- 
missing the  complaint  so  far  as  the  McRae 
Box  Company  and  Hale  were  concerned. 
Prior  to  the  execution  of  the  deed  to  the 
land  from  Hall  to  Broderick,  Hall  by  a 
written  contract  sold  and  conveyed  the  tim- 
ber to  a  third  person.  According  to  the  tes- 
timony Introduced  for  the  defendants  McRae 
Box  Company  and  Hale,  Broderick  was  in- 
formed by  his  vendor  before  the  execution 
of  the  deed  by  the  latter  to  the  former  that 
the  timber  had  been  sold.  This  was  actual 
notice  to  Broderick,  and  put  him  on  Inquiry 
as  to  the  rights  of  the  parties  who  had  pur- 
chased the  timber.  Kendall  v.  J.  I.  Porter 
Lumber  Co.,  69  Ark.  442,  64  S.  W.  220,  Col- 
lins v.  Bluff  City  Lumber  Co.,  86  Ark.  202, 
110  S.  W.  806,  and  Weaver-Dowdy  Co.  v. 
Martin,  94  Ark.  503, 127  S.  W.  705. 

[5]  It  Is  true  that  Broderick  denied  that 
Hall  told  him  that  he  had  sold  the  timber  at 
the  time  he  made  the  contract  with  vhlm  for 
the  sale  of  the  land;  but  the  testimony  as 
to  notice  need  only  be  established  by  a  pre- 
ponderance of  the  evidence.  We  are  of  the 
opinion  that  a  preponderance  of  the  evidence 
establishes  the  fact  that  Broderick  had  ac- 
tual notice  that  the  timber  had  been  sold  at 
the  time  he  made  the  contract  with  Hall  for 
the  purchase  of  the  land  and  the  deed  there- 
for was  executed  to  him. 

It  follows  that  the  chancellor  was  right 
In  dismissing  the  complaint  in  so  far  as  the 
defendants  McRae  Box  Company  and  Hale 
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were  concerned,  and  the  decree  as  to  them 
will  be  affirmed. 

For  the  reasons  given  above,  the  court  er- 
red In  dismissing;  the  complaint  as  to  the  de- 
fendants E.  T.  and  S.  M.  Hall,  and  for  that 
error  the  decree  will  be  reversed,  and  the 
cause  remanded  for  farther  proceedings  in 
accordance  with  the  principles  of  law  laid 
down  In  this  opinion. 


MISSOURI  PAC.  B.  CO.  v.  JENKINS  et  at 
(No.  I6O1) 

(Supreme  Court  of  Arkansas.    March  81, 1918.) 

Adverse  Possession  <8=>U4(1>— Evidence— 
Sdtficibncy. 
In  an  action  to  recover  possession  of  land, 
evidence  held  sufficient  to  show  that  defendant 
had  been  in  actual,  open,  adverse,  exclusive, 
and  continuous  possession  for  more  than  the 
seven  years,  required  by  Kirby's  Dig.  |  6056. 


Appeal  from  Circuit  Court,  White  County; 
J.  M.  Jackson,  Judge. 

Action  by  the  Missouri  Pacific  Railroad 
Company  against  Roy  Jenkins  and  others. 
From  a  Judgment  in  favor  of  defendants, 

plaintiff  appeals.    Affirmed. 

C.  M  Walser,  of  Little  Rock,  for  appellant 
Brundldge.A-  Neelly,  of  Searcy,  for  appel- 
lees. 

WOOD,  J.  This  is  an  action  by  the  appel- 
lant against  the  appellees  to  recover  the  pos- 
session of  a  certain  tract  of  land,  containing 
17.39  acres  situated  in  White  county,  Ark. 

The  appellant  alleged  that  it  was  the  own- 
er of  the  land  In  controversy.  It  deraigned 
title  through  various  mesne  conveyances  from 
the  government,  and  alleged  that  the  appel- 
lees were  in  the  unlawful  possession,  and 
prayed  that  it  have  judgment  for  possession 
and  damages. 

The  appellees  denied  all  the  material  alle- 
gations of  the  complaint,  and  set  up  that  they 
had  been  in  possession  of  the  lands  in  con- 
troversy (described  in  the  complaint)  for  15 
years,  and  pleaded  that  they  were  the  owners 
under  the  7-year  statute  of  limitations,  which 
they  set  up  as  a  bar  to  appellant's  action. 

Five  of  the  eight  parties,  who  were  named 
as  defendants  below,  filed  a  disclaimer,  and 
expressly  admitted  that  the  title  to  the  land 
was  In  the  appellant. 

The  case,  by  agreement  of  the  parties,  was 
tried  by  the  court  sitting  as  a  Jury,  and  Judg- 
ment was  rendered  in  favor  of  the  appellees, 
from  which  is  this  appeal. 
-  The  appellant  offered  to  introduce  its  muni- 


ments of  title,  and  appellees  waived  such' 
upon  title  by  adverse  possession, 
proof,  setting  up  that  they  relied  exclusively 
One  witness  on  behalf  of  the  appellees  tes- 
tified in  substance  that  he  was  a  friend  of 
John  Jenkins,  who  had  the  land  In  his  life- 
time. Witness  "got  acquainted  with  It  28 
years  ago."    Witness  states: 

"I  happened  to  be  over  there,  and  be  had  a 
race  track  on  this  that  he  used  to  run  his 
horses  on,  and  there  was  a  little  farm  there. 
I  suppose  that  it  was  his,  or  he  claimed  the 
land  as  his ;  he  had  it  inclosed  then.  John  Jen- 
kins was  the  father  of  the  defendants.  He  held 
this  land  for  28  years  and  had  it  fenced.  They 
moved  the. fence  out  to  take  in  6  or  8  addition- 
al acres,  to  the  best  of  my  recollection,  in  1910 
or  1911.  *  *  *  I  know  they  have  made  a 
oop  in  this  fence  for  28  years." 

Another  witness,  one  of  the  appellees,  te* 
tilled  in  substance  that  he  was  the  son  of. 
John  Jenkins,  and  that  he  knew  that  the  land' 
In  controversy  was  Inclosed  by  his  father, 
and  that  part  of  it  had  been  in  possession  of 
his  father  ever  since  witness  could  remember, 
and  that  part  of  it  had  been  Inclosed  7  or  8 
years;  that  17.39  acres  had  been  In  posses- 
sion of  witness*  father,  and  appellees  since 
his  death,  ever  since  witness  could  remember, 
about  22  years.  It  had  been  inclosed,"  and 
they  had  been  making  crops  on  It.  The  fence 
was  moved  out,  taking  in  7  or  8  acres,  mak- 
ing 25  acres,  in  1910.  Witness  helped  dear 
the  last  land  that  was  taken  in,  which  was  in 
the  latter  part  of  the  winter  of  1911.  Wit- 
ness had,  been  in  possession  of  this,  holding 
It  and  claiming  it  ever  since.  Witness  was 
27  years  old.  The  fence  had  been,  around 
the  17.39-acre  tract  ever  since  witness  could 
remember  and  his  father  had  been  cultivating 
it  Witness  was  asked  whether  his  father 
ever  claimed  it,  and  answered,  "I  suppose  he 
did."  Witness'  father  had  been  dead  17 
years.  Witness  was  asked  how  many  acres 
of  land  his  father  owned,  and  answered, 
"Eight  40*8,  besides  the  land  in  controversy." 
Witness  was  asked  if  he  claimed  the  land 
now  as  his  land,  and  answered,  "Yes,  sir;  I 
have  claimed  It  ever  since  I  have  had  any- 
thing to  do  to  It— been  heir  to  it." 

Giving  the  testimony  its  strongest  proba- 
tive value  in  favor  of  the  appellees,  It  tends 
to  prove  that  the  appellees  and  their  father, 
John  Jenkins,  from  whom  they  Inherited 
had  been  in  the  actual,  open,  adverse,  exclu- 
sive, and  continuous  possession  of  the  land 
in  controversy  for  more  than  7  years,  which 
possession  was  sufficient  to  give  the  appellees 
title  by  adverse  possession.  Section  5656, 
Kirby's  Digest.  See  O'Neal  v.  Ross,  100  Ark. 
555,  140  S.  W.  743,  and  cases  cited;  Nick- 
lace  v.  Dickerson,  66  Ark.  422-426,  46  S.  W. 
945. 

The  judgment  is  therefore  correct  and  Is 
affirmed. 
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LOUISVILLE  ft  N.  R.  CO.  v.  VAUGHAN'S 
ADM'R. 

(Court  of  Appeals  of  Kentucky.     March  28, 
1919.) 

1.  RAILROADS    <8=»856(1)— PERSONS   Olf   TRACK 

— LICENSEE. 

i  Whether  a  party  injured  on  a  railroad  track 
ia  a  trespasser  or  a  licensee  must  depend  not 
on  fact  that  accident  happened  in  a  city,  in- 
corporated town,  or  on  a  public  crossing',  but  on 
number  of  persona  using  tracks  at  place  of  ac- 
cident 

2.  Railboads  «=s>400(2)— Persons  on  Track 
—Licensees — Question  fob  Juby. 

In  an  action  for  death  on  track  in  railroad 
yard  located  in  country,  whether  deceased  was 
a  trespasser  or  a  licensee,  held,  in  view  of  evi- 
dence as  to  number  of  persons  using  the  tracks, 
for  the  jury. 

&  Railroads  «=>394(2)— Injuries  on  Track 
— Pleading — Materiality  or  Allegations. 
In  action  against  railroad  for  death  on  track 
in  defendant's  yard,  a  description  of  location  of 
yard  as  being  between  two  cities  was  not  objec- 
tionable, when  conpled  with  an  allegation  that 
inhabitants  thereof  used  switchyard,  it  being 
plaintiff's  purpose  to  bring  himself  within  line 
of  cases  holding  that,  where  public  had  in  great 
numbers  used  tracks,  it  made  question  of  wheth- 
er deceased  was  a  trespasser  one  for  jury. 

4.  Railroads  *=>897(l)— Injtjrt  oh  Track— 
Evidence— Rules  of  Company. 

In  action  against  railroad  for  death  on 
track,  rules  of  railroad  company  were  not  ad- 
missible for  purpose  of  showing  either  proper 
care  or  negligence  on  part  of  railroad's  em- 
ployes. 

5.  Appeal  and  Error  <S=>500(3)  —  Matters 
Reviewable — Objections. 

Where  court's  rulings  on  objections  to  ad- 
mission of  evidence  do  not  appear  in  the  record, 
admission  of  the  evidence  cannot  be  assigned  as 
error. 

&  Appeal  and  Error  «=>1048(5)— Harmless 
Ebbor—  Evidence. 
It  was  not  prejudicial  in  an  action  against 
a  railroad  for  death  on  track  to  overrule  objec- 
tion to  questions  concerning  rules  of  railroad, 
where'  witness  stated  that  he  did  not  know  what 
rules  were. 

7.  Appeal  and  Error  «=201(2)  —  Matters 
Reviewable — Objections. 

In  view  of  Civ.  Code  Prac.  H  333,  334, 
complaint  cannot  be  made  on  appeal  of  state- 
ments made  by  court  to  jury,  where  no  objection 
or  exception  thereto  was  made  or  taken. 

8.  Railroads  <S=»400(2)— Trespassers— Siqn- 
boards. 

In  action  for  death  in  defendant's  railroad 
yard  at  a  place  habitually  used  by  public,  that 
there  were  signboards  or  warnings  at  either  end 
of  defendant's  yard  would  not  require  that  ques- 
tion whether  deceased  was  a  trespasser  or  li- 
censee be  taken  from  jury,  where  there  was  no 


evidence  that  deceased  either  knew  of  presence 
of,  or  passed  either  of,  such  signs. 

9.  Trial  «=»114— Argument  op  Counsel. 

Reasonable  latitude .  should  be  accorded 
counsel  in  closing  argument  to  jury,  provided 
argument  be  confined  to  facts  shown  by  evi- 
dence and  reasonable  deductions  therefrom. 

Appeal  from  Circuit  Court,  Clark  County. 

Action  by  Clark  Vaughan's  Administrator 
against  the  Louisville  ft  Nashville  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

B.  D.  Warfleld,  at  Louisville,  B.  R.  Jouett, 
of  Winchester,  and  Samule  M.  Wilson,  of 
Lexington,  for  appellant.  . 

Hays  &  Hays,  of  Winchester,  and  R.  C 
Mustek,  of  Jackson,  tor  appellee. 

QUIN,  J.  This  Is  an  appeal  from  a  judg- 
ment rendered  In  favor  of  the  appellee,  ap- 
pellee's decedent  having  been  killed  In  the 
appellant's  yard  at  South  Jackson,  October 
31,  1915.  Many  points  are  urged  by  counsel 
to  reverse  the  judgment  of  the  lower  court, 
and  we  will  discuss  such  of  these  as  we 
deem  material  upon  this  hearing. 

■The  company's  yards  are  situated  Just 
south  of  the  .town  of  Jackson,  and  between 
Jackson,  a  city  of  approximately  2,000  or 
3,000  Inhabitants,  and  Quicksand,  a  city  of 
from  1,000  to  1,500  inhabitants,  the  cities 
being  about  three  miles  apart  There  are 
some  mines  In  the  Immediate  'neighborhood, 
and  bordering  on  both  sides  of  the  company's 
tracks,  leaving  Jackson,  are  several  resi- 
dences and  a  number  of  houses  belonging  to 
the  railroad  company. 

Decedent  In  company  with  three  compan- 
ions, while  walking  in  the  company's  yard, 
was  overtaken  by  an  engine  that  was  back- 
ing from  the  depot  southwardly  to  the 
roundhouse,  and  he  and  two  of  his  com- 
panions were  killed,  the  fourth  Deing  injur- 
ed. There  Is  a  wagon  road  also  a  plank  walk 
paralleling  the  company's  tracks,  for  a  con- 
siderable distance  southwardly  from  the 
town  limits.  It  appears  from  the  evidence 
that  neither  of  these  ways  were  much  used 
by  pedestrians  or  vehicles.  At  a  point  ap- 
proximately 295  feet  north  of  the  scene  of 
accident  is  a  street  crossing.  The  engine  re- 
ferred to  had,  Just  a  short  time  previous, 
reached  Jackson,  had  parked  its  coaches,  and 
was  proceeding  southwardly  to  the  round- 
house, headlight  facing  north.  The  flag- 
man of  the  train  was  on  the  rear  of  the 
tender,  and  had  a  white  and  a  red  lantern,  but 
neither  of  these  gave  much  light;  he  did  not 
see  the  decedent  In  time  to  prevent  the  ac- 
cident; he  gave  the  signal  for  the  engineer 
to  stop  at  about  the  same  time  as  an  engi- 
neer on  a  passing  train  sounded  the  alarm. 
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The  engine  «u  stopped,  but  not  until  after 
It  Bad  run  over  the  decedent. 

It  Is  urged  by  the  appellant  that  Its  mo- 
tion to  strike  from- the  petition  and  its  de- 
murrer to  the  petition  should  hare  been  sus- 
tained, and  also  that  It'  was  entitled  to  a 
peremptory  instruction;  both:  theories  being 
based  on  the  tact  that  decedent  was  &  tres- 
passer, and  therefore  the  company  was  un- 
der no  duty  to  exercise  ordinary  or  any  care 
to  dlscorer  his  presence  en  the  track. 

In  the  earlier  cases  It  was  held  that  the 
railroad  company's  duty  to  maintain  a  look- 
out, give  warnings,  and  hare  Its  trains  under 
reasonable  control  was  confined  to  cities,  pub- 
lic crossings,  and  thickly  populated  commu- 
nities, and  did  not  extend  to  rural  communi- 
ties or  sparsely  settled  localities,  though  the 
traek  at  these  latter  places  may  have  been 
used  by  a  large  number  of  persons.  Shack- 
elford T.L.AN.R  R.  Co.,  84  Ky.  48,  4  Am. 
St.  Rep.  189;  L.  ft  N.  R.  R.  Co.  v.  Vittltoe's 
Adm'r,  41  S.  W.  260,  19  Ky.  Law  Rep.  612; 
Miller's  Adm'r  ▼.  L  C.  R.  R.  Co.,  118  S.  W 
S48 ;  Davis  v.  a  &  O.  By.  Co.,  116  Ky.  144, 
T5  a  W.  275,  26  Ky.  Law  Rep.  342;  L.  ft 
H.  B.  R.  Co.  v.  Redmon's  Adm'x,  122  Ky. 
885,  91  S.  W.  722,  28  Ky.  Law  Rep.  129S ;  0. 
ft  0.  V.  Nlpp's  Adm'x,  125  Ky.  49,  100  S.  W. 
246,  30  Ky.  Law  Rep.  1131 ;  C.,  N.  O.  ft  T. 
P.  Ry.  Co.  v.  Harrod's  Adm'r,  132  Ky.  445, 
115  S.  W.  699;  Helton's  Adm'r  v.  C.  ft  O. 
Ry.  Co.,  157  Ky.  380,  163  S.  W.  224;  L.  ft 
N.  R.  R.  Co.  v.  Schuster,  by,  eta,  7  S.  W.  874, 
10  Ky.  Law  Rep.  65;  Johnson  v.  L.  &  N.  R, 
R.  Co.,  122  Ky.  487,  91  S.  W.  707,  29  Ky. 
Law  Rep.  36;  Brown's  Adm'r  v.  L.  ft  N. 
R.  B.  Co.,  97  Ky.  228,  80  S.  W.  639,  17  Ky. 
Law  Rep.  145;  L.  ft  N.  R.  R.  Co.  v.  Lowe, 
118  Ky.  260,  80  S.  W.  768,  26  Ky.  Law  Rep. 
2317,  65  L.  R.  A.  122. 

[1, 2]  This  rule  has  been  modified  so  that 
now  the  question  whether  a  party  who  Is  in- 
jured Is  a  trespasser  or  licensee  must  de- 
pend, not  on  the  fact  that  the  accident  hap- 
pened In  a  city,  incorporated  town,  or  on  a 
public  crossing,  but  on  the  number  of  per- 
sons using  the  tracks  at  the  place  of  the  ac- 
cident. Shrader  v.  L.  ft  N.  R.  R.  Co.,  114 
S.  W.  788;  L.  ft  N.  R.  R.  Co.  v.  McNary,  128 
Ky.  414,  108  S.  W.  898,  32  Ky.  Law  Rep. 
1266,  17  I*  R.  A  (N.  S.)  224,  129  Am.  St. 
Rep.  308;  C.  4  O.  Ry.  Co.  v.  Warnock's 
Adm'r,  150  Ky.  75,  150  S.  W.  29;  Oorder's 
Adm'r  T.  C,  N.  O.  ft  T.  P.  Ry.  Co.  et  al., 
166  Ky.  636,  159  S.  W.  1144;  C,  N.  O.  ft  T. 
P.  Ry.  Co.  v.  Blankenshlp,  157  Ky.  699,  163 
S.  W.  1123;  C.  ft  O.  Ry.  Co.  v.  Dawson's 
Adm'r,  159  Ky.  296,  167  8.  W.  125 ;  Willis' 
Adm'x  v.  L.  ft  N.  R.  R.  CO.,  164  Ky.  124, 
176  S.  W.  18;  C.  ft  O.  Ry.  Co.  v.  Isaacs,  170 
Ky.  190,  185  S.  W.  816.  Many  other  cases  on 
both  these  propositions  could  be  cited,  but, 
la  view  of  the  fact- that  the  accident  com- 
plained of  happened  In  the  company's  yards, 
wo  will  direct  our  attention  to  a  considera- 


tion of  cases  Involving  similar  accidents,  lim- 
iting the  discussion  to  cases  arising  out  of 
yard  accidents.  We  will  consider  first  the 
line  of  authorities  relied  upon  by  appellant, 
a  few  cases  being  used  for  Illustration. 

Kentucky  Central  R.  R,  Co.  v.  Gastlneau's 
Adm'r,  88  Ky.  119.  In  this  case  decedent 
was  .treated  as  a  -  trespasser,  and  there  is 
nothing  to  show  the  extent  of  the  use  of  the 
yards  by  the  public,  If  any. 

L.  ft  N.  Rl  R.  Co.  v.  Bays'  Adm'r,  142  Ky. 
400,  134  Si  W.  450,  84  L.  R.  A.  (N.  S.)  678. 
The  court  states  there  is  no  proof  that  the 
tracks  were  used  by  pedestrians  to  any  con- 
siderable extent  at  the  time  of  night  the 
accident  occurred. 

Watson's  Adm'r  v.  O.  ft  O.  By.  Co.,  170 
Ky.  254,  185  S.  W.  852.  In  this  case  It  ap- 
pears that  the  right  of  way  was  Inclosed 
with  wire  fences  on  each  side,  at  what  is 
termed  the  "Harrison  street  crossing,"  and 
a  cattle  guard  extends  across  both  tracks  of 
the  railroad,  and  is  connected  at  the  ends  by 
wings,  extending  to  the  fence  on  each  side  of 
the  right  of  way,  nor  were  there  any  houses 
on  either  side  of  the  right  of  way  fronting 
thereon.  The  number  of  persons  using  the 
track  at  the  point  of  accident  Is  not  given  in 
the  opinion,  the  court  stating: 

"The  inclosnre  of  the  right  of  way  with  fences 
and  a  cattle  guard  was  all'  the  railroad  company 
could  be  expected  to  do  to  keep  persons  from 
using  the  tracks,  and  there  was  an  entire  ab- 
sence of  any  necessity  for  traveling  upon  the 
tracks  or  any  invitation  to  do  so." 

L.  ft  N.  R.  R.  Co.  v.  Redmon's  Adm'x,  122 
Ky.  385,  91  S.  W.  722,  Is  to  the  same  effect, 
the  tracks  of  the  company  being  inclosed  by 
fences  on  both  sides,  with  a  bridge  at  one  end 
and  a  cattle  guard  at  the  other,  the  number  of 
persons  using  the  tracks  not  being  disclosed. 

McDermott,  by,  etc.,  v.  Ky.  Cent  R.  R.  Co., 
93  Ky.  408,  20  S.  W.  880.  In  this  case  the 
court  says: 

"And,  although  there  was  some  testimony 
showing  that  persons  occasionally  passed  from 
Vine  street  along  or  upon  the  track  to  the  depot, 
it  does  not  appear  such  passway  was  then  be- 
ing regularly  used,  or  ever  was  used  by  license 
of  the  company,  express  or  implied." 

There  was  a  sign  In  the  vicinity  of  the 
place  where  appellant  was  Injured,  and  he 
had  several  times  been  driven  away;  force 
being  at  one  time  used  for  that  purpose. 

Beginning  with  the  case  of  I.  C.  R.  R.  Co. 
T.  Murphy's  Adm'r,  123  Ky.  787,  97  S.  W. 
729,  11  L.  R.  A.  (N.  S.)  352,  and  continuing 
through  a  long  line  of  cases,  the  court  has 
consistently  held  in  cases  presenting  facts 
similar  to  the  one  at  bar  it  is  a  question  for 
the  Jury  whether,  In  the  use  of  the  company's 
tracks,  at  the  point  of  accident;  a  person  in- 
jured Is  to  be  treated  as  a  licensee  or  tres- 
passer. The  accident  In  the  Murphy  Case 
occurred   in   the   company's   switchyard  id 
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the  town  of  Central  City.  The  tracts  bad 
been  used  by  the  public  for  15  years,  or  long- 
er as  a  roadway  for  foot  passengers,  with 
the  knowledge  of  the  operators  of  the  trains. 
The  court  says: 

"The  use  is  shown  to  have  been  so  extensive, 
constant,  and  continued  as  to  raise  a  presump- 
tion of  knowledge  by  the  company  that  it  was 
so  used." 

We  quote  further  from  this  opinion: 

"If  the  railroad  company  knows  that  the  pub- 
lic habitually  uses  its  tracks  and  right  of  way 
in  a  populous  community  as  a  foot  passway,  so 
that  it  knows  that-  at  any  moment  people  may 
be  expected  to  be. found  thereon,  such  knowl- 
edge is  treated  as  equivalent  to  seeing  them 
there,  and  their  presence  must  be  taken  into 
consideration  by  the  train  operatives  in  the 
movement  of  their  trains.  Such  foot  passengers 
may  be  in  law '  only  trespassers  or  licensees. 
They  may,  indeed,  have  no  legal  right  to  be 
there  or  to  use  the  track;  but  the  question 
comes  back,  if  they  are-  there,  and  known  to 
be  there,  what,  then,  is  the  company's  duty  as 
to  running  its  trains?  It  is  admitted  that  the 
company  has  the  superior  right— nay,  maybe 
has  the  exclusive  right — to  the  tracks,  and  that 
some  way  ought  to  be  provided  for  keeping  tres- 
passers off  them  altogether.  Bnt  the  fact  re- 
mains, the  tracks  are  open,  inviting  for'  easy 
travel,  are  traveled  constantly,  and  so  known,  to 
be  by  the  company.  The  difference  between 
the  cases  in  the  country  and  those  in  thickly  set- 
tled towns  and  cities  is  one  of  practical  ma- 
teriality. In  the  country  there  are  occasional 
sporadic  uses  of  the  tracks  by  the  foot  pas- 
sengers, but  they  are  comparatively  rare.  To 
compel  the  railroad  trains  to  creep  along  under 
full  control,  in  anticipation  of  what  probably 
would  not  occur,  viz.  the  meeting  or  overtaking 
of  a  stray  trespasser,  would  not  be  reasonable, 
because  most  likely  wholly  unnecessary.  But 
in  populous  communities  the  probabilities  are 
all  the  other  way.  The  foot  passengers,  from 
long  habit  of  use,  which  are  known  to  and  suf- 
fered by  the  company,  may  reasonably  be  ex- 
pected at  all  times,  and  in  any  number.  It  is 
more  than  a  mere  probability — it  is  a  reasonable 
certainty— that  they  will  be  found  there.  The 
company  should  no  more  shut  its  eyes  to  such 
a  probability  within  its  knowledge  than  to  the 
actual  fact  of  the  presence  when  known.  We 
will  not  say  that  to  dash  at  uncontrollable  speed 
through  such  a  town,  where  people  are  known 
to  be  using  the  tracks  for  passing,  is  not  neg- 
ligence.   Let  the  jury  say  whether  it  is." 

In  I.  C.  R.  R.  Co.  v.  Holland's  Adm'r,  14T 
Ky.  699,  145  S.  W.  389,  involving  an  accident 
that  occurred  in  the  Central  City  yards,  the 
court  holds  that  the  case  was  properly  sub- 
mitted to  the  Jury.  To  the  same  effect  is  C, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Harrigan's  Adm'r, 
149  Ky.  53,  147  S.  W.  942. 

Carter's  Adm'r  v.  C.  &  O.  Ry.  Co.,  150  Ky. 
525,  150  S.  W.  811,  is  a  case  in  many  re- 
spects similar  to  the  one  at  bar,  and  on  the 
authority  of  this  case  alone  we  would  be 
compelled  to  hold  that  the  lower  court  prop- 
erly submitted  this  case  to  the  Jury;    the 


territory,  the  use  and  location  of  Hie  yards, 
the  physical  facts  and  general  surroundings 
being  so  nearly  identical  to  those  in  the  In- 
stant case.  One  Blevlns  lost  his  life  in  the 
yards  of  the  railroad  company  Immediately 
west  of  the  town  of  Russell,  in  Greenup 
county.  The  county  road  paralleled  the  com- 
pany's tracks  at  the  point  of  accident  A 
very  illuminating  diagram  will  be  found  in 
the  reported  case.  150  Ky.  on  page  526,  150 
S.  W.  812.  The  adjacent  towns  had  a  pop- 
ulation somewhat  smaller  perhaps  than  Jack- 
son and  Quicksand.  A  wire  fence  separated 
the  tracks  from  the  county  road;  and,  as  in 
the  present  case,  .there  was  a  baseball  field 
near  the  point  of  accident.  It  was  urged  In 
the  case  under  discussion  that  the  accident 
having  occurred  in.  the  company's  private 
yards,  which  were  not  In  a  town  or  city, 
or  intersected  by  a  public  crossing  at  the 
point  of  accident, .  the  company  did  not  owe 
the  Injured  man  the  duty  of  lookout,  etc.; 
the  court  on,  this  point  saying: 

"The  fact  that  the  accident  did  not  occur  in 
an  incorporated  city  or  town  cannot,  of  itself, 
affect  the  case.;  it  is  the  nature  and  use  of 
the  crossing  by  the  public  that  is  to  determine 
the  applicability  of  the  rule  which  requires  the 
lookout.    *    *    •  ■ 

"If  the  use  .of  the  track  by  the  public  for 
crossing  purposes  was  general,  and  acquiesced 
in  by  the  railroad  company,  it  was  charged  with 
notice  of  such  use,  and  the  trespasser  became  a 
licensee  to  whom  the  company  owed  a  lookout 
duty,  although  the  accident  happened  in  the 
company's  yard." 

To  avoid  the  application  of  the  general 
rule  as  to  liability  for  the  accident,  it  was 
contended  in  the  Carter  Case,  as  well  as 
this  one,  that  among  those  using  the  track 
were  employes  of  the  company,  and  hence 
there  was  no  such  use  of  the  crossing  by  the 
general  public  as  would  bring  the  case  with- 
in the  rule.  The  daily  use  of  from  400  to 
500  people  was  shown  in  that  case,  while  in 
the  case  at  bar  the  testimony  as  to  the  use 
ranges  from  10  to  500  persons  dally;    the 

court  in  the  Carter  Case  saying: 
t 
"The  evidence  does  not  show  that  the  use 
of  the  crossing  was  confined  to  the  employes 
of  the  company;  on  the  contrary,  it  tended  to 
show  that  the  crossing  was  so  used  by  the  em- 
ployes and  the  general  public  to  the  extent  in- 
dicated," 

— and  the  court  was  unwilling  to  say  the 
crossing  was  not  used  by  the  general  public 
to  such  an  extent  as  to  deprive  Blevins  of 
his  right  as  a  licensee. 

Southern  Ry.  Co.  v.  Sanders,  145  Ky.  679, 
141  S.  W.  77,  furnishes  a  splendid  illustra- 
tion of  the  point  under  discussion.  In  that 
case  appellee  recovered  a  verdict  against  the 
company  because  of  injuries  received  in  the 
company's  yards.  On  appeal  the  case  was 
reversed  on  the  ground  that  the  court  was 
satisfied  from  the  evidence  the  company  was 
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under  no  duty  to  anticipate  the  presence  of 
persons  on  its  track  at  the  time  and  place 
the  appellee  was  Injured;   the  court  saying: 

"It  does  not  follow  that  because  persons  who 
in  large  numbers  habitually  use  its  tracks  and 
right  of  way  during  certain  hours  of  the  day 
or  during  the  entire  day  are  to  be  treated  as 
licensees  that  it  will  be  used  in  the  same  man- 
ner during  the  night  or  that  the  company  owes 
in  the  day  and  night  the  same  degree  of  care." 

-  In  remanding  the  case  for  a  new  trial  the 
court  makes  use  of  the  following  language: 

"If  there  is  another  trial,  and  evidence  is 
introduced  in  behalf  of  appellee  to  show  that 
large  numbers  of  persons  wei'e  habitually  ac- 
customed to  using  during  the  night  the  tracks 
and  premises  of  the  appellant  company  at  the 
place  where  appellee  was-  injured,  the  case 
should  be  permitted  to  go  to  the  jury,  as  such 
use  imposed  upon  the  company  the  .duty  under 
the  circumstances  of  this  case  of  operating  its 
train  at  a  reasonable  rate  of  speed,  keeping  a 
lookout  and  giving  warning  of  the  movement  of 
the  engine.  When  the  lookout  duty  is  required 
it  means  such  a  lookout  as  will  be  effective  for 
the  purpose  intended,  and  reasonably  sufficient 
to  discover  the  peril  of  persons  on  the  track, 
as  well  as  to  stop  the  train  «r  engine  aa  ssom.  a» 
it  can  be  done  by  the  exercise  ef  .reasonable 
care  whan  warning  o»;  notice  of  the  danger  is 
given.  To  meet  this  duty  where  it  is  required 
as  to  a  backing  engine  in  the  nighttime  there 
should  be  either  a  light  on  the  end  of  the  tender 
or  a  brakeman  stationed  there  with  a  lantern, 
or  a  brakeman,  with  a  lantern,  walking  in 
front  of  the  moving  engine.  The  fact  that  the 
engineer  may  be  keeping,  a  lookout  as  not  suffi- 
cient when  the  way  ■  is  not  lighted  so  that  he 
can  see  objects  on  .the  track.  Bpt,  unless  there 
is  the  quantity  of  evidence  indicated  upon  the 
use  of  the  tracks  and  premises  by  the  public 
during  the  night  or  about  the  time  appellee 
was  injured,  the  court  should  direct  a  verdict 
for  the  railway  company." 

On  the  second  trial  of  this  case  there  was 
a,  verdict  for  the  plaintiff,  from  which  an 
appeal  was  taken.  Opinion  on  the  second  ap- 
peal is  found  in  154  Ky.  421,  157  S.  W.  731, 
where,  after  referring  to  the  evidence  intro- 
duced as  to  the  use  of  the  company's  yards 
and  the  cases  on  the  subject,  the  court  reach- 
es the  following  conclusion: 

"So,  in  the  case,  before  ua.  The  yards  of 
appellant  were  open,  and  as  "they  afforded  a 
nearer  and  more  direct  route  for  the  many  per- 
sons passing  between  Woodford  street  and  Court 
street,  qr  from  the  north  end  of  the  station  to 
Court  street,  it  was  but  natural,  and  to  be  ex- 
pected, that  pedestrians  would  pass  through 
them  when  and  as  it  suited  their  convenience. 
The  evidence  shows  that  this  use  was  continued 
until  after  train  time,  or  as  late  as  10  o'clock 
at  night,  thus  bringing  the  case  within  the  rule 
announced  in  the  opinion  upon  the  first  appeal 
The  evidence  was  therefore  sufficient  to  carry 
the  case-  to  the  jury ;  and,  the  jury  being  the 
judges  of  the  weight  to  be  given  the  evidence, 
we  cannot  say,  under  all  the  circumstances,  that 
their  verdict  is  flagrantly  against  the  weight  of 
the  evidence." 


L.  4  N.  R.  R.  Co.  v.  Taylor's  Adm'r,  158 
Ky.  633,  166  S.  W.  199;  L.  &  N.  R.  R.  Co. 
v.  Lowe,  118  Ky.  260,  80  S.  W.  768,  25  Ky. 
Law  Rep.  2317,  65  L.  R.  A.  122.  These  two 
cases  Involve  Injuries  to  employes.  Burton's 
Adm'r  v.  C,  N.  O.  &  T.  P.  Ry.  Co,  113  S. 
W.  442. 

We  will  not  extend  this  phase  of  the  opin- 
ion any  further  than  by  reference  to  the  case 
of  Southern  Ry.  Co.  in  Ky.  v.  Jones,  172  Ky. 
8,  188  S.  W.  873,  one  of  the  latest  cases  on 
the  subject  from  this  court,  and  in  which 
the  court  states  that  under  the  facts  pre-, 
sented  by  the  record  a  peremptory  instruc- 
tion was  not  proper.  The  appellee,  Jones, 
was  injured  in  the  company's  yards  at  Law- 
renceburg,  and  in  the  course  of  the  opinion 
the  court  says: 

"In  a  long  line  of  cases  we  have  held  that 
snob,  use  of  a  railroad  company's  tracks  as  was 
here  shown  imposes  upon  it  the  duty  of  operat- 
ing its  trains  at  a  reasonable  rate  of  speed, 
keeping  a  lookout  arid  -  giving  warning  of  the 
trains'  movements,  and  that  this  care  is  not  only 
required  at  places  where  the  public  have  a 
right  to  use  the  right  of  way  and  tracks,  a* 
at  street  crossings  and  the  like,  but  is  also  to' 
be  applied  at  points  on  its' road  in  cities,  'towns, 
and  populous  communities,  where  the  public  gen- 
erally have  been  in  the  habit  df  using,  with  the 
knowledge  and  consent  of  the  company,  ita' 
tracks  and  right  of  way."  ..... 

[3]  In  view  of  the  foregoing  we  do  not 
think  the  court  erred  in  submitting  the  caste 
to  the  Jury. 

Error  o.f  the  court,  in  overruling  .the  de- 
fendant's motion. to  strike  from  the  petition, 
is  urged  as  a  ground  for  reversal,  The.pei 
titlon,  with  greater  particularity  than  nee- 
essary,  described  the  scene  of  the  accident: 
that  it  occurred  between  Jackson  and  Quick- 
sand. The  tracks  between  said  two  places 
included  the  company's  yards,  and  for  ten 
years  last  past  the  Inhabitants  of  Jackson 
and  Quicksand  and  that  vicinity  had  contin- 
uously and  at  all  times,  both  day  and  night 
used  the  switchyards  and  tracks  between 
said  two  cities  for  public  travel.  The  com- 
pany had  notice  of  such  use  by  the  public* 
and  at  or  near  the  point  of  injury  there  i» 
a  public  crossing,  traveled  and  used  by  tjhr 
public  across  the  switchyard;  and  also  that 
the  company  had  rules  prohibiting  the  op 
eration  of .  its  engines  and  tenders  in  the 
switchyard,  where  the  injury,  occurred,  at  a 
greater  speed  than  four  miles  an  hour. 

We  do  not  find  anything  prejudicial  to  the 
rights  of  appellant  in  overruling  the  motion 
to  strike.  The  object  of  thus  alleging  the 
location  of  the  company's  yards,  as  between 
the  two  cities  named,  coupled  with  the  alle- 
gation that  the  inhabitants  thereof  used  the. 
switchyard,  was  not  objectionable.  It  ap 
prised  the  company  that  there  was  such  a 
use  of  the  tracks  at  the  point  in  question  as 
to  charge  it  with  notice,  necessary  to  bring 
appellee  within  that  line  of  cases  holding. 
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where  the  public  had  In  great  numbers  used 
the  tracks  of  the  company,  this  made  it  a 
question  tor  the  Jury  as  to  whether  the 
travel  and  use  was  sufficient  to  charge  the 
company  with  giving  to  the  persons  using 
their  track  warning,  lookout' duty,  and  hav- 
ing their  trains  under  reasonable  control. 
While  it  is  true  the  accident  did  not  happen 
rithin  the  limits  of  an  incorporated  city, 
Ut  was  so  close  thereto  and  the  community 
was  so  populated,  and  the  tracks,  according 
to  the  testimony,  were  used  by  that  number 
of  persons,  as  would  make  this  a  case  for  the 
Jury. 

[4-6]  The  allegation  as  to  the  rules  of  the 
company  prohibiting  the  operation  of  its  en- 
gines at  a  greater  rate  of  speed  than  four 
miles  an  hour  was  not  proper,  and  should 
have  been  stricken  on  defendant's  motion. 
As  said  in  L.  A  N.  R.  R.  Co.  v.  Dyer,  102  Ky. 
264,  153  S.  W.  194,  48  I*.  R.  A.  (N.  S.)  816: 

"This  court  has  committed  itself  to  the  doc- 
trine that  the.  care  that  employes  of  railroad 
companies  must  exercise  towards  the  general 
public  is  to  be  determined  by  the  principles 
of  law,  and  not  by  the  rules  adopted  bj  the 
company  for  the  guidance  of  employes." 

The  rules  of  the  company  are  not,  there- 
fore, admissible  for  the  purpose  of  showing 
either  proper  care  or  negligence  on  the  part 
of  the  company's  employed  See,  also,  Louis- 
ville Ry.  Co.  r.  Gaugh,  133  Ky.  467,  118  8. 
W.  276;  Southern  Ry.  Co.  v.  Stewart,  141 
Ky.  270,  132  S.  W.  435. 

But  notwithstanding  the  fact  the  court 
overruled  the  motion,  it  does  not  appear 
from  the  record  defendant  was  in  any  wise 
prejudiced  thereby:  It  was  sought  to  prove 
this  rule  by  the  witness  Stivers,  whose  depo- 
sition was  taken,  and  to  each  of  the  ques- 
tions pertaining  to  the  rules  there  is  an 
objection  noted  and  the  question  certified  to 
the  court  for  decision,  and  the  court'B  ruling 
on  these  objections  does  not  appear;  but, 
even  though  it  did,  the  witness  states  that 
he  did  not  know  what  the  rule  was  regard- 
ing the  speed  of  engines  in  the  Jackson  yard 
at  the  present  time ;  that  Is,  at  the  time  of 
the  accident. 

Further  points  covered  by  the  motion  to 
strike  were  based  on  the  theory  that  dece- 
dent was  a  trespasser;  and  in  view  of  the 
conclusion  we  have  reached  as  to  the  status 
of  the  decedent  at  the  time  of  the  accident, 
we  do  not  think  it  necessary  to  discuss  these 
points,  except  that,  in  answer  to  the  conten- 
tion that  there  is  no  allegation  as  to  the 
amount  of  the  use,  we  may  say  we  think  the 
allegations  of  the  petition  ample  to  cover  this 
point. 

[7]  Complaint  Is  also  made  of  the  action 
<tt  the  lower  court  in  Its  admonition  or  state- 
ment to  the  Jury,  which  had  had  the  case  un- 
der consideration  for  two  days  and  announc- 
ed to  the  court  that  they  could  not  agree, 
and  It  Is  alleged  in  the  additional  grounds 


for  a  new  trial  that  the  court  thus  address- 
ed the  Jury: 

"Take  the  papers  and  return  to  the  Jury  room 
and  make  a  verdict,  as  some  jury  will  have 
to  make  a  verdict  In  the  ease.  This  court  does 
not  adjourn  until  Saturday,  December  230." 

No  objection  or  exception  was  made  or 
taken  by  the  defendant  at  the  time,  nor  was 
this  urged  or  mentioned  in  the  original  mo- 
tion and  grounds,  for  a  new  trial;  and, 
though  the  verdict  was'  rendered  and  the 
Judgment  entered  December  20,  1916,  the 
first  Intimation  that  the  court  had  of  this 
complaint  was  April  24,  1917,  when  defend- 
ant tendered  its  additional  grounds  for  a 
new  trial. 

There  is  a  conflict  in  the  decisions  as  to 
whether  it  is  error  for  the  trial  court  to 
threaten  to  keep  the  Jury  a  given  length  at 
time,  unless  agreement  la  sooner  reached. 
But  we  cannot  go  Into  a  discussion  of  this 
matter,  because  the  defendant  did  not  ob- 
ject or  except  to  this  statement  or  admoni- 
tion of  the  court 

Rulings  of  the  trial  court.  If  not  excepted 
to  In  that  court,  will  be  deemed  to  have  been 
waived,  dr.  Code,  H  333,  834;  Edelen's 
Pleadings,  etc.,  f  334,  and  notes;  Reece  r. 
West,  145  Ky.  331, 140  S.  W.  543 ;  Employers' 
Liability  Assurance  Corporation  v.  Stanley 
Deposit  Bank,  149  Ky.  735,  149  S.  W.  1025. 

[I]  The  point  Is  mentioned,  but  not  seri- 
ously urged,  that  there  were  certain  sign- 
boards or  warnings  at  either  end  of  the  com- 
pany's yards,  but  there  is  no  evidence  that 
decedent  either  knew  of  the  presence  of  said 
signboards  or  passed  either  of  them  the  night 
be  was  killed.  The  question  of  the  effect 
of  these  boards  is  thus  discussed  in  South- 
ern Ry.  Co.  in  Ky.  v.  Jones,  172  Ky.  tip. 
12,  IS,  188  8.  W.  875: 

"In  view  of  the  abundant  evidence  as  to  the 
long  and  constant  use  by*the  public  of  appel- 
lant's tracks  at  the  place  of  the  accident,  we 
would  be  unauthorised  to  say  that  the  mere 
presence  on  Or  near  the  grounds  of  signboards 
forbidding  the  use  of  the  premises  by  the  pub- 
lic, even  though  they  had  been  maintained  for 
a  greater  time  than  appellant's  evidence  tended 
to  prove  they  were  here  maintained,  would  have' 
Justified  the  giving  of  the  peremptory  instruc- 
tion asked  by  it" 

It  was  la  evidence  la  that  case  that  the 
signboards  had  not  been  up  a  very  long  time, 
and  the  court  thus  further  states: 

"And  in  the  absence  of  evidence  tending  to 
show  that  before  receiving  his  injuries  he  saw- 
or  had  been  informed  of  the  presence  of  the 
signboards,  it  will  not  be  presumed  that  a  per- 
son of  ordinary  intelligence,  situated  as  he  was, 
must  have  seen  them." 

The  court  cites  with  approval  the  text 
found  in  33  Cyc  761,  as  follows:    . 

"As  a  general  rale,  pedestrians  who  Use  s 
railroad  track  as  a  thoroughfare,  despite  posted 
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notices  and  other  warnings,  forbidding  it>'  are 
trespassers.  The  existence  of  the  signboard  or 
yarning,  however,  la  not  conclusive  .that  a  per* 
son  has  no  license  to  use  the  way,  and  a  li- 
cense to  nee  the  track*  may  be  acquired  by  cus- 
tomary use,  despite  sack  signboards  or  warn- 


The  facta  bring  this  case,  within  the  role 
mentioned  In  the  foregoing  citations. 

Complaint  la  made  of  the  Instructions  glv- 
en  and  refused.  As  to  the  Instructions  giv- 
en; they  are  almost  a  literal  copy  of  the 
instructions  directed  to  be  given  upon  the  re- 
trial.of  L.  4  N.  R.  R.  Co.  t.  McNary,  £28 
Ky.  408,  108  S;  W.  898,  17  L.  R.  A.  (N.  8.) 
224,  120  Am.  St,  Rep.  808,  and  these  instruc- 
tions have  been  approved  in  later  cases. 

As  to  the  Instructions  tendered  by  the 
defendant.  It  is  sufficient  to  'say  the  facts  In 
the  McNary  Case,  supra,  are  sp  similar  In 
many  details  to  those  In  the  instant  case  that 
the  Instructions  -written  out  by  the  court 
were  Intended  to  cover  the  whole  law  of 
that  case.  JTor  example,  appellant  argues 
there  was  evidence  that  decedent  and  his 
companions  did  not  get  on  the  main  track 
until  about  the  time  the  flagman  first  saw 
them,  and  when  the  engine  was  only  15  or  20 
feet  away.  In  the  McNary  Case  the  court 
thus  states: 

"She  had  on  a  bonnet,  *  .  *  *  and  just  as 
she  got  on  the  track  she  was  struck  and  killed 
by  a  fast  passenger  train  coming  from  the  south, 
and  running  40  or  50  miles  an  hour." 

In'  our  opinion  the  Instructions  'given  by 
the  lower  court  embrace  the  theories  of  both 
the  plaintiff  and  defendant. 

One  of  the  points  urged  for  reversal  Is 
that  the  verdict  Is  not  sustained  by  sufficient 
evidence,  but  this  ground  is  without  merit 
We  think  there  was  ample  evidence  to  sus- 
tain the  verdict. 

[V]  The  last  point  urged  Is  misconduct  of 
counsel  In  his  closing  argument  to  the  jury, 
it  being  alleged  counsel  stated,  in  effect,  that 
ordinary  care  would  require  the  defendant 
to  have  had  a  headlight  on  the  rear  of  the 
engine  or  tender,  as  it  was  backing  in  defend- 
ant's yard.  The  point  seems  to  be  made  on 
the  theory,  maintained  throughout  counsel's 
brief,  that  decedent  was  a  trespasser,  and 
therefore  not  entitled  to  a  headlight  or  any 
light,  and  we  do  not  think  the  argument  was 
Improper,  certainly  not  prejudicial  to  the  de- 
fendant. Reasonable  latitude  should  be  ac- 
corded counsel  in  the  closing  argument  to  the 
Jury,  provided  the  argument  be  confined  to 
facts  shown  by  the  evidence  and  reasonable 
deductions  therefrom.  Argument  not  sup- 
ported by  the  record  Is  improper. 

On  the  whole  case,  for  the  reasons  herein- 
before stated,  finding  no  error  in  the  judg- 
ment appealed  from,  the  same  is  affirmed. 


DUNN  t.  DUNN. 
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(Court  of  Appeals  of  Kentucky.    April  IT, 
1010.) 

Divobox  <8=>249(4)— Pbopebtt  Rights— Rss- 
tobatjow  or  Pbopkbtt  to  Hubbahd. 
Property  purchased  by  husband  with  money 
from  estate  inherited  by  him,  and  conveyed  to 
wife  during  marriage  in  consideration  or  by  rea- 
son of  marriage  and  without  a  valuable  consid- 
eration, will  be  restored  to  husband  upon  a 
divorce  being  granted  him  under  Civ.  Code  Prac. 
1425. 

Appeal  from  Circuit  Court,  Clark  County. 

Action  by  Lena  O.  Dunn  against  James  H. 
Dunn.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

R.  H.  Tomllnson,  of  Lancaster,  for  appel- 
lant 

Benton  "A  Davis,  of  Winchester,  for  appel- 
lee, 

SAMPSON,  J.  Appellant  Lena  C.  Dunn, 
and  appellee,  James  H.  Dunn,  were  married 
in  1808,  and  lived  together  most  all  the  time 
up  to  1015,  when  Lena  abandoned  her  hus- 
band. At  the  time  of  their  marriage  James 
H.  Dunn  owned  a  considerable  farm  in  Gar- 
rard county,  worth  $8,090  or  $0,000;  and  her 
had  some  personal  property,  all  of  Which  ho 
Inherited  from  his  ancestors.  Mrs,  Dunn  had' 
nothing  at  the  time  of  her  marriage,  bat  aft* 
ecward*  received,  something  like  $100  from, 
the  estate  of  her  father.  Immediately:  after/ 
their  marriage  they  moved  onto  the  farm  and 
lived  there  for  a  abort  while.  In  1003  a 
part  of  the  farm  was  sold  and  another  farm 
purchased.  In  1006  James  H.  Dunn  bought 
from  Harris  a  house  and  lot  on  Richmond 
street  In  Lancaster,  for  which  he  paid  $1,600, 
and  a  deed  was  made  to  James  H.  Dunn.  On 
the  14th  of  September,  1008,  this  property 
was  conveyed  by  appellee  to  appellant  ia  con- 
sideration of  some  matter  which  grew  out  of 
the  marriage  relation.  In  1005  appellee  pur- 
chased of  Jenny  F.  Arnold  and  others  a  par- 
cel of  land  In  Lancaster,  for  which  he  paid 
$2,300,  and  this  was  deeded  to  appellant, 
Lena  C.  Dunn.  In  1906  this  property  and  a 
lot  which  appellee  had  conveyed  to  appellant 
were  sold  for  $3,100.  Finally  a  house  and 
lot  were  acquired  in  Bnrgin,  Ky.,  worth  about 
$2,000,  and  one  in  Winchester,  Ky.,  worth 
about  $3,000,  but  the  legal  title  to  the  Burgln 
property  was  in  the  appellant  Lena  C.  Dunn, 
and  a  life  estate  In  the  Winchester  property 
was  also  In  her.  Money  derived  from  the 
sale  of  the  lands  which  appellee,  James  H. 
Dunn,  inherited  from  his  forebears,  was 
used  to  pay  for  these  two  pieces  of  property. 
No  part  of  the  consideration,  so  far  as  this 
record  discloses,  was  provided  by  Lena  C. 
Dunn,  except  as  she  obtained  funds  from  hef 
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husband.  She  does  not  show  where  she  earn- 
ed or  acquired  any  money  or  property,  except 
from  her  husband,  and  the  $100  which  she 
received  from  the  estate  of  her  parents,  and 
this  $100  was  used  by  her  for  personal  ex- 
penses. 

This  suit  was  instituted  on  the  28th  of  Sep- 
tember, 1917,  In  the  Clark  circuit  court,  by 
Lena  G.  Dunn  against  her  husband,  James  H. 
Dunn,,  for  divorce,  the  custody  of  their  only 
son,  James  H.,  Jr.,  for  maintenance  during 
the  pendency  of  the  action,  and  for  alimony, 
upon  the  ground  that  appellee,  Dunn,  with- 
out like  fault  on  the  part  of  appellant,  had 
habitually  behaved  towards  her  for  not  less 
than  six  months  in  such  a  cruel  and  inhuman 
manner  as  to  indicate  a  settled  aversion  to  her 
and  to  destroy  permanently  her  peace  and 
happiness.  The  answer  traversed  the 
grounds  of  divorce  alleged  la  the  petition, 
and  as  counterclaim  alleged  that  the  plain- 
tiff abandoned  him  In  February,  19X6,  and 
had  since  refused  to  and  had  not  lived  with 
him.  Further  pleading,  the  answer  averred 
that  appellee  held  the  title  to-  the  house'  and 
lot  in  Winchester,  worth  $3,000,  and  a  house 
and  lot  In  Burgln,  Ky.,  worth  $1,800,  which 
bad  been  purchased  and  paid  for  with  money 
belonging  to  appellee,  and  that  appellant  ob- 
tained title  to  both  the  said  pieces  of  prop- 
erty from  appellee  during  their  marriage  in 
consideration  of  and  by  reason  of  the  fact 
that  the  plaintiff  was  his  wife,  and  he  asked 
that  said  property  be  restored  to  him.  The 
grounds  of  divorce  alleged  in  the  counterclaim 
were  traversed  by  reply. 

Quite  a  bit  of  evidence  was  taken  upon 
the  Issues  as  joined,  but  on  December  20, 
1016,  appellee  tendered  and  offered  to  file  an 
amended  answer  and  counterclaim,  to  which 
motion  appellant  objected.  The  motion  was 
supported  by  an  affidavit  which  is  In  part  as 
follows: 

"The  affiant,  James  H.  Dunn,  says  that  since 
this  cause  was  submitted,  in  fact,  on  the  16th 
day  of  December,  1916,  he  learned  for  the  first 
time  that  the  plaintiff  was  unfaithful  and  un- 
true to  him  while  she  was  living  with  him  as 
his  wife,  and  that  while  they  were  living  to- 
gether in  Winchester,  Ky.,  the  plaintiff  would, 
under  the  pretense  of  visiting  her  sister,  Mrs. 
Clyde  Pullins,  go  to  Richmond,  Ky.,  and  while 
there  would  be  guilty  of  adultery  with  men,  to 
wit  [naming  them],  and  perhaps  others  whose 
names  are  unknown  to  this  affiant." 

He  asks  to  be  permitted  to  take  additional 
proof  upon  the  amended  answer  and  counter- 
claim tendered.  The  court,  after  due  hear- 
ing, allowed  the  amended  answer  and  coun- 
terclaim to  be  filed,  and  the  case  continued 
for  further  preparation. 

Upon  final  hearing  the  court  dismissed  ap- 
pellant's petition  and  granted  divorce  to  ap- 
jpellee,  James  H.  Dunn,  on  his  counterclaim, 
and  adjudged: 


The  property  mentioned  m  the  pleadings  and 
evidence  in  this  case,  the  tide  to  which  is  in 
the  name  of  the  plaintiff;  Lena  O.  Dunn,  was 
obtained  by  her  from  the  defendant,  James  H. 
Dunn,  during  their  marriage  and  in  considera- 
tion thereof,  and  it  is  adjudged  that  said  prop- 
erty be  and  it  is  hereby  restored  to  the  defend- 
ant, James  H.  Dunn." 

The  care  and  custody  of  the.  Infant  son, 
James  H.  Dunn,  Jr.,  was  committed  to  the 
plaintiff,  Lena  C.  Dunn,  with  the  right  to 
defendant  to  visit  and  see  his  son  at  rea- 
sonable times.  Provision  was  also  made  for 
the-  maintenance  of  the  son  out  of  the  prop- 
erty of  James  H.  Dunn;  an  attorney  fee  of 
$50  was  adjudged  to  counsel  for  appellant,  to 
be  paid  by  appellee,  and  a  fee  of  $20  to  the 
county  attorney,  and  appellee  was  adjudged 
to  pay  all  the  cost.  From  this  judgment, 
Lena  C  Dunn  appeals,  not  to  reverse  the 
judgment  of  divorce,  but  that  part  of  the 
Judgment  which  restores  the  real  property  to 
James  H.  Dunn. 

"Every  'judgment  for  a  divorce  from  the  bond 
of  matrimony  shall  contain  an  order  restoring 
any  property  not  disposed  of  at  the  commence- 
ment of  the  action,  which  either  party  may  have 
obtained,  directly  or  indirectly,  from  or  through 
the  other,  during  marriage,  in  consideration  or 
by  reason  thereof;'-  and  any  property  so  obtain- 
ed, without  valuable  consideration,  shall  be 
deemed  to  have  been  obtained  'by  reason  of 
marriage.  The  proceedings  to  enforce  this  or- 
der may  be  by  petition  of  either  party,  specify- 
ing the  property  which  the  other  has  failed  to 
restore;  and  the  court  may  hear  and  deter- 
mine the  same  in  a  summary  manner,  after  ten 
days'  notice  to  the  party  so  failing."  Civil 
Code,  I  425. 

This  section  of  the  Civil  Code'  has  been 
construed  and  applied  in  the  following  cases : 
Phillips  ▼.  Phillips,  173  Ky.  608,  191  S.  W. 
482;  Golding  v.  Goldlng,  82  Ky.  51;  Fields  v. 
Walker  et  al.,  174  Ky.  461,  192  S.  W.  491; 
Pruett  v.  Pruett,  178  Ky.  802, 199  S.  W.  1973. 

There  is  little  or  no  doubt  that  the  prop- 
erty in  question  came  directly  through  and 
from  the  means  of  appellee,  James  H.  Dunn, 
and  that  appellant,  Lena  C.  Dunn,  provided 
no  part  of  It  It  also  satisfactorily  appears 
that  she  obtained  title  to  the  property  in  con- 
troversy from  and  through  her  husband 
"during  marriage,  in  consideration  or  by  rea- 
son thereof,"  and  without  a  valuable  or  any 
consideration.  By  the  provision  of  the  sec- 
tion of  Civil  Code,  supra,  such  conveyance  is 
"deemed  to  have  been  obtained  by  reason  of 
the  marriage."  The  wife  seems  to  have  been 
a  much  better  financier  than  her  husband, 
because  she  managed  and  acquired  all  his 
property.  Her  counsel  argues  that,  but  for 
her  frugality  and  adroitness,  appellee's  es- 
tate would  have  been  dissipated,  because  he 
was  Inclined  to  be  of 'a  roving  disposition  and 
wasteful.  This  may  be  true,  but  since  the 
property  was  acquired  by.  money  which  came 
Indirectly,  if  not  directly,  from  the  estate  ln- 
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herited  by  him,  under  the  express  provision 
of  the  Code  It  must  be  restored  to  him  upon 
the  granting  of  divorce. 

As  there'  is  no  substantial  error  In  the 
Judgment,  it  must  be  and  is  affirmed. 

Judgment  affirmed. 


084  Ky.  166) 

SUPERIOR  COAL  CO.  et  at  v.  RUN- 
YON  et  al. 

(Court  of  Appeals  of  Kentucky.     May  13, 
1»19.) 

1.  Loos  and  Logging  «J=»21— Manufacture 

OF  LUMBER— CONSTRUCTION   OF  CONTRACT. 

Where  a  contract  for  the  manufacture  of 
lumber  provided  for  payment  "when  the  lumber 
is  sold  and  paid  for,"  the  acceptance  and  ap- 
propriation of  lumber  by  the  owner  under  the 
contract  for  use  in  its  own  business  amounted 
to  a  sale  so  as  to  entitle  the  manufacturer  to 
compensation.  » 

2.  Logs  and  Logging  «=»21— Modification 
or  CoNTBACT— - Extension  of  Time. 

Where  a.  contract  for  the  manufacture  of 
logs  into  lumber  for  the  owner  was  extended  by 
the  letter's  manager  by  changing  the  terms  of 
the  contract  so  as  to  add  an  additional  party, 
such  action  constituted  a  consent  to  the  exten- 
sion and  a  waiver  of  breach  of  the  contract  by 
failing  to  complete  within  the  time  specified. 

3.  Logs  and  Logging  <S=»21— Contract  fob 
Sawing  —  Excuse  foe  Nonperformance  — 
Failure  to  Furnish  Mill  Site. 

Where  an  owner  of  timber  took  over  a  con- 
tract to  manufacture  logs  into  lumber  because 
of  delay  in  commencing  the  work,  a  counter- 
claim based  on  loss  occasioned  by  such  delay 
could  not  be  maintained,  where  the  delay  was 
caused  by  the  owner's  failure  to  provide  a  mill 
site  as  was  customary. 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  B.  W.  Runyon  and  another 
against  the  Superior  Coal  Company  and  an- 
other. Judgment  for  plaintiffs,  and  defend- 
ant named  appeals.    Affirmed. 

E.  J.  Picklesimer  and  Roscoe  Vanover,  both 
of  Pikeville,  for  appellant. 

Childers  &  Childers  and  Cline  &  Steele,  all 
of  Pikeville,  for  appellees. 


SAMPSON,  J.  This  action  was  instituted 
by  Runyon  and  Epling  in  the  Pike  circuit 
court  against  the  Superior  Coal  Company  and 
W.  T.  Brooks,  its  general  manager,  to  recover 
$1,650  for  manufacturing  lumber  by  Runyon 
and  Epling,  and  $137.50  for  logs  cut  and  skid- 


ded, under  the  contract  entered  Into  between 
the  parties  April  18,  1916,  whereby  Runyon 
and  Epling  undertook  to  manufacture  a  cer- 
tain boundary  of  timber  belonging  to  the 
company  into  lumber  at  the  price  of  $11  per 
thousand  feet,  board  measure.  By  the  terms 
of  the  contract,  Runyon  and  Epling  were  to 
begin  work  within  10  days  from  date  thereof, 
and  to  complete  the  job  within  00  days,  and 
to  receive  pay  for  manufacturing  said  lum- 
ber "when  the  lumber  is  sold  and  paid  for." 
The  work  was  not  actually  begun  for  more 
than  70  days  after  the  making  of  the  con- 
tract, for  the  reason  that  there  was  no  suit- 
able mill  site  on  the  land  on  which  the  timber 
grew,  and  a  site  had  to  be  obtained  from 
neighboring  landowners,  and,  as  these  nego- 
tiations were  drawn  out,  the  commencement 
of  the  work  was  delayed.  It  is  the  conten- 
tion of  the  appellees,  Runyon  and  Epling, 
that  it  was  the  duty  of  the  Superior  Coal 
Company  to  provide  a  mill  site  upon  which 
to  set  the  mill  for  the  manufacture  of  the 
lumber;  that  while  the  contract  does  not  re- 
fer to  this,  by  custom  in  that  neighborhood 
the  timber  owner  who  contracts  for  the  man- 
ufacture of  lumber  from  standing  timber  is 
to  provide  a  suitable  mill  site.  The  contract 
was  first  made  between  Runyon  on  the  one 
part,  and  the  Superior  Coal  Company  and  W. 
T.  Brooks  on  the  other.  Later  on,  however,, 
and  some  time  after  the  expiration  of  the  10 
days  in  which  the  work  was  to  begin,  Runyon 
arranged  with  Epling  to  help  carry  on  the 
work  and  took  him  in  as  partner  with  the 
consent  and  approval  of  Brooks  as  the  agent 
and  representative  of  the  Superior  Coal  Com- 
pany, and  Brooks,  who  had  drafted  the  origi- 
nal contract  between  the  Superior  Coal  Com- 
pany and  Runyon,  interlined  the  name  of 
Epling  into  the  original  contract  as  a  party 
thereto,  and  Epling  subscribed  his  name  to  it. 
When  this  was  done,  the  question  of  addi- 
tional time  for  the  completion  of  the  contract 
was  discussed,  according  to  the  evidence  of 
appellees,  and  Brooks,  for  the  Superior  Coal 
Company,  agreed  to  extend  the  time  beyond 
the  90  days  mentioned .  in  the  original  con- 
tract for  the  completion  of  the  work,  saying 
that  he  needed  10,000  or  12,000  feet  of  lum- 
ber, and  that  if  appellees  would  supply  him 
with  that  amount  immediately,  and  then  such' 
lumber  as  he  needed  from  time  to  time  in  the 
construction  of  his  tipple  and  mining  plant, 
which  he  was.  then  building,  it  would  be  sat- 
isfactory. The  sawing  was  commenced  on 
July  3d,  and  within  a  few  days  thereafter 
appellees  delivered  to  appellant  several  thou- 
sand feet  of  lumber  such  as  he  desired  which 
he  employed  In  his  construction  work,  and 
within  the  next  30  days  there  was  something 
more  than  100,000  feet  of  lumber  manufac- 
tured and  stacked' on  the  yard,  as  per  the  con- 
tract.   In  addition  to  this,  a  great  deal  of 
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timber  bad  been  cot  Into  logs  in  the  woods, 
and  some  of  It  had  been  skidded  and  placed 
on  the  mlllyard,  but  not  sawed.  About  this 
time,  Brooks,  for  the  Superior  Goal  Com- 
pany, began  to  complain  that  the  work  was 
not  rushed  along  faster,  and  Anally  took 
charge  of  the  job  himself  and  ousted  appel- 
lees. Thereafter  Brooks  had  charge  of  the 
work  entirely  until  the  whole  boundary  of 
timber  was  worked  up,  amounting  to  approx- 
imately 222,000  feet  of  lumber,  board  meas- 
ure. While  appellees  were  to  receive  $11  per 
thousand  feet  for  the  lumber  when  manufac- 
tured and  placed  on  sticks  In  the  yard,  they 
bad  sublet  the  work  to  other  persons,  one  to 
do  the  cutting  of  the  lumber,  another  the  log- 
ging, and  still  another  the  sawing  and  stack- 
ing, at  such  prices  as  that  there  was  a  mar- 
gin profit  of  $2.75  per  thousand  feet  to  appel- 
lees. Appellees  expended  in  carrying  on  the 
job  up  to  August  3d,  when  Brooks  assumed 
control,  appraclmately  $1,250,  and  had  re- 
ceived nothing  whatever  from  the  Superior 
Coal  Company  or  brooks  on  the  contract,  al- 
though the  company  bad  sold  and  removed 
7,000  feet  of  lumber  and  had  used  approxi- 
mately 14,000  feet  in  their  own  business. 

About  20  days  after  appellees  were  ousted 
from  the- job  by  Brooks,  as  superintendent 
and  manager  of  the  Superior  Coal  Company, 
they  brought  this  action  to  recover  on  their 
contract  As  an  incident  to  the  suit,  appel- 
lees sued  out  an  order  of  attachment  and  had 
it  levied  upon  the  lumber  manufactured; 
the  grounds  therefor  being  the  nonresldency 
of  the  appellant  corporation. 

The  defendant  answered,  denying  the  alle- 
gations of  the  petition,  except  it  admitted  the 
execution  of  the  contract  and  a  partial  per- 
formance thereof,  but  pleaded  a  counter- 
claim and  set-off  in  which  It  alleged  that,  at 
the  time  of  the  making  of  the  contract  for 
the  manufacture  of  the  lumber,  It  was  pre- 
paring to  enter  into  the  coal  mining  business 
at  Elkhorn  City,  and  that,  in  order  to  have 
lumber  with  which  to  erect  it*  tipple  and 
mining  camp  for  which  it  desired  to  rush  the 
work,  it  entered  Into  this  contract  with  Run- 
yon  and  Epilog  limiting  the  time  in  which  to 
begin  the  manufacture  of  the  lumber  and 
completion  of  It  In  order  to  expedite  their 
work  of  building  and  equipping  their  coal 
mining  camp ;  that  the  work  of  constructing 
the  mining  camp  depended  upon  the  rapidity 
with  which  the  lumber  was  furnished ;  and 
that  the  failure  of  appellees  to  perform  their 
contract  according  to  Its  terms  and  provide 
the  lumber  with  which  to  build  the  tipple  and 
mining  camp  of  appellant  resulted  In  great 
loss  and  damage  to  appellant,  In  that  it  was 
delayed  In  starting  the  operation  of  its  mines 
and  tne  production  of  coal  which  was  at  the 
time  in  great  demand  and  selling  at  high 
prices;  and  that  as  a  result  thereof  appel- 
lant was  damaged  in  the  sum  of  $3,000,  for 
which  it  prayed  judgment  against  appellees. 


An  amended  petition  was  later  filed,  In  which 
appellees  averred  that  Brooks,  as  general 
manager  and  vice  president  of  the  Superior 
Coal  Company,  had  willfully  and  for  the  pur- 
pose of  delaying  and  defrauding  appellees,, 
omitted  to  sign  the  name  of  .the  company  to 
the  contract,  although  its  name  was  In  the 
body  thereof,  and  signed  the  contract  in  per- 
son only.  The  appellants  having  filed  a  mo- 
tion to  discharge  the  attachment  sued  out  by 
appellees,  the  court  heard  and  considered 
same  and  overruled  the  motion,  and  the  at- 
tachment was  continued  in  force. 

Each  party  acknowledged  the  execution  of 
the  original  -written  contract,  but  appellees 
Runyon  and  Epllng  insisted  that,  at  the  time 
Epling's  name  was  placed  In  the  contract  by 
Brooks,  the  terms  of  the  contract  were  modi- 
fied to  the  extent  of  giving  additional  time  in 
which  to  complete  the  manufacture  of  the 
lumber,  and  the  failure  of  appellee  Runyon 
to  commence  the  work  within  10  days  was 
waived.  This  is  denied  both  by  the  pleading 
and  the  evidence  of  the  Superior  Coal  Com- 
pany and  Brooks.  Quite  a  volume  of  evi- 
dence was  Introduced  upon  the  few  contro- 
verted points,  and,  the  case  being  submitted 
to  the  court  for  judgment,  it  was  decreed 
that  Runyon  and  Epllng  recover  of  the  de- 
fendant Superior  Coal  Company  the  sum  of 
$1,26&40  for  lumber  actually  manufactured 
at  the  contract  price  of  $11  per  thousand 
feet;  and  the  further  sum  of  $300  for  work 
done  in  cutting,  snaking,  and  skidding  timber 
which  was  not  manufactured  Into  lumber, 
but  which  was  partly  or  wholly  prepared  for 
that  purpose.  .The  attachment  was  also  sus- 
tained. From  thte  judgment  Superior  Coal 
Company  appeal* 

[1, 2]  It  is  the  contention  of  appellant  that 
the  petition  did  not  allege  a  cause  of  action, 
in  that  it  did  not  aver  the  contract  had  been 
fully  completed,  but  that  it  only  averred  that 
appellants  had  sold  7,000  feet  of  lumber  and 
had  converted  to  their  own  use  14,000  feet  of 
lumber;  whereas,  the  contract  specifically 
provides  that  appellees  were  to  be  paid  for 
the  manufacture  of  the  lumber  when  the  lum- 
ber is  sold  and  paid  for,  and  that  the  petition 
did  not  contain  any  averments  that  the  lum- 
ber had  been  sold  by  the  company  and  paid 
for.  It  Is  true  that  the  written  contract  con- 
tains the  condition  as  to  payment  set  forth, 
but  this  must  be  construed  in  the  light  of  the 
whole  contract  and  the  surrounding  circum- 
stances. Brooks  drafted  the  contract.  The 
acceptance  and  appropriation  of  the  lumber 
by  the  coal  company  amounts  to  a  sale  there- 
of, and,  as  most  of  the  lumber  was  to  be  used 
in  the  erection  of  the  tipples  and  mining 
plant  by  the  company,  it  must  have  been  In 
the  contemplation  of  the  parties  at  the  time 
of  the  making  of  the  contract  that  the  lumber 
should  be  paid  for  as  so  used.  At  any  rate, 
when  Brooks,  for  the  company,  ousted  appel- 
lees from  the  job  and  assumed  control  him 
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etUt,  appellees  were  entitled  to  Immediate 
compensation  for  that  part  dt  the  lumber 
manufactured  and  logs  prepared,  unless  they 
had  first  breached  the  contract  The  trial 
court  found  the  facts  in  favor  of  appellees, 
and  that  appellant  company  through  its  agent 
had  consented  to  the  extension  of  the  time 
provided  in  the  contract  for  the  manufacture 
of  the  lumber,. and  it  also  waived  the  breach 
•of  the  contract,  if  any  there  was,  on  the  part 
of  Rtmyon  in  failing  to  begin  the  work  with- 
in 10  days  from  the  date  of  the  writing.  The 
evidence  abundantly  shows  that  after  the 
work  was  commenced,  immediately  after  the 
granting  of  the  extension,  it  was  prosecuted 
with  diligence  and  success  and  a  great 
amount  Of  lumber  was  manufactured  in  a 
very  short  time.  No  reasonable  complaint 
could  have  been  made  of  the  progress  of  the 
work. 

[S]  The  trial  court  rejected  the  counter- 
claim of  appellant,  and  rightfully  so,  we 
think,  because  the  weight  of  the  evidence  is 
to  the  effect  that  the  delay  in  commencing 
the  work  was  due  to  the  failure  of  appellant 
to  provide  a  mill  site,  aad  the  time  in  which 
to  complete  the  work  was  extended. 

The  Judgment  of  the  chancellor  is  sustain- 
ed by  the  weight  of  the  evidence,  and,  there 
being  no  error  of  law  cited  by  appellant,  the 
judgment  la  affirmed. 


(184  Ky.  9) 

CHESAPEAKE  &  O.  RY.  CO.  v.  COLEMAN. 

(Court  of  Appeals  of  Kentucky.     April  22, 
1919.) 

1.  Waters  and  Wateb  Courses  «J=»178(2)— 
Obstruction  or  Drain— Damages  —  Inju- 
ries to  Land. 

A  verdict  for  $500'  given  for  Injury  to  land 
caused  by  overflow  of  drain  by  railroad  held 
excessive,  -where  the  evidence  failed  to  give  an 
estimate  of  the  damage  done  or  extent  of  the 
injury. 

2.  Nuisance  cj=»50(7)— Private  Nuisance— 
Nature  or  Injury  — "Permanent  Nui- 
sance"—"Temporary.  Nuisance." 

In  determining  damages  depending  on  ques- 
tion whether  a  nuisance  is  temporary  or  per- 
manent, the  test  la  whether  the  nuisance  can 
be  readily  abated  at  a  reasonable  expense;  if  so, 
it  is  temporary;   if  not,  it. is  permanent.    . 

[Ed.  Note.-r-JTor  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Per- 
manent Nuisance.} 

3.  Evidence  <8=»471(19),  568(1)— Conclusions 
— Permanency  of  Object.- 

Where  injuries  to  land  from  overflow  were 
caused  by  obstructions  in  a  small  box  under  de- 
fendants roadbed,  and  circumstances  indicated 
such  box  could  he  removed  at  small  expense, 


mere  statements  that  the  box  was  -  permanent  ' 
were  conclusions,  insufficient  to  put  question  of 
permanent  nuisance  to  the  jury. 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  H.  H.  Coleman,  against  the  Ches- 
apeake &  Ohio  Ball  way  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals* 
Reversed  and  remanded. 

Worthlngton,  Cochran  A  Browning,  of 
Maysvllle,  and  M.  C.  Kirk,  of  Palntsville,  for 
appellant 

Childers  &  Childers,  of  PIkevllle,  for  ap- 
pellee. 

CLAY,  C.  plaintiff,  H.  H.  Coleman, 
brought  this  suit  against  the  Chesapeake  & 
Ohio  Railway  Company  to  recover  damages 
to  his  land,  caused  by  overflow.  From  a  ver- 
dict and  judgment  in  his  favor  for  $500,  the 
railway  company  appeals. 

The  first  error  assigned  for  a  reversal  is 
that  the  damages  are  excessive. 

Plaintiff  is  the  owner  of  a  tract  of  land 
consisting  of  about  150  acres,  and  worth  $700 
or  $800.  The  company  constructed  a  line 
of  railroad  through  this  tract  leaving  a  strip 
of  some  6  acres  between  its  roadbed  and  Mar- 
rowbone creek.  Upon  this  6  acres  plaintiff 
lived  and  conducted  a  storehouse.  Just  above 
plaintiff's  land  was  a  small  drain,  across 
which  the  railroad  is  constructed.  To  permit 
the  water  from  the.drain  to  pass  under  the 
roadbed,  the  company  constructed  a  small 
wooden  box,  4  feet  broad,  8  feet  long,  and  18 
inches  deep,  which  it  placed  under  the  road- 
bed. On  several  occasions  when  the  water 
was  high,  debris  would  accumulate  in  the 
box,  and  the  water  would  pass  over  the  com- 
pany's tracks  and  flood  plaintiff's  land.  A 
portion  of  the  land  was  used  for  grass  and 
corn,  while  other  portions  were  used  for 
potatoes  and  other  garden  truck.  Plaintiff 
testified  that  the  water  stood  on  the  land, 
until  it  killed  the  roots  of  the  corn,  and  the  ' 
corn  did  not  bring  anything  for  a  season  or 
two.  In  the  spring  season  the  water  would 
bake  the  land  so  hard  that  he  could  not 
break  it  up  except  in  large  clods.  The  water 
stood  over  his  garden  and  ruined  It  and  in- 
jured some  of  his  potatoes.  It  spread  out 
over  his  land  and  ran  under  his  house  so  that 
it  was  necessary  for  him  to  wade  in  order 
to  get  to  the  storehouse  and  to  the  lower  end 
of  his  land.  Other  witnesses  testified  to  see- 
ing the  water  on  plaintiff's  land. 

[1]  Neither  plaintiff  nor  any  of  his  wit- 
nesses gave  to  the- jury  any  estimate  of  the 
amount  of  damage,  or  stated  facts-  from 
which  the  Jury  could  estimate  the  damage. 
While  plaintiff  said  that  his  garden  was 
ruined  and  his  corn  was  Injured,  he  did  not  ' 
give  the  size  or  value  of  his  crops,  or  the  ex- 
tent of  the  Injury.  All  that  the  evidence 
shows  Is  that  the  water  sometimes  overflowed 
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and  stood  on  his  land,  thus  making  It  Incon- 
venient for  him  to  walk  around,  and  that 
certain  crops  of  unknown  extent  and  un- 
known value  were  injured.  That  being  true, 
the  evidence  of  the  extent  of  the  damage  Is 
too  vague  and  uncertain  to  support  a  verdict 
of  $600.  Hence  we  conclude  that  the  verdict 
Is  excessive. 

[2, 3]  It  Is  further  Insisted  that  the  court 
erred  In  not  submitting  to  the  Jury  the  ques- 
tion whether  the  nuisance  was  temporary  or 
permanent,  and  in  not  giving  the  measure  of 
damages  applicable  to  each  kind  of  nuisance. 
The  test  Is:  Could  the  nuisance  have  been 
readily  abated  at  a  reasonable  expense?  If 
so,  it  was  temporary;  If  not,  It  was  perma- 
nent The  character  and  location  of  the  box, 
as  well  as  the'  surrounding  conditions,  show 
that  It  could  have  been  readily  removed  at  a 
small  expense.  The  company's  engineers  did 
not  undertake  to  show  that  this  was  not  the 
case.  They  only  stated  that  the  box  was 
permanent  Under  the  circumstances,  their 
statements  were  mere  conclusions,  and  were 
not  sufficient  to  make  the  question  of  per- 
manent nuisance  one  for  the  jury.  It  follows 
that  the  court  did  not  err  In  treating  the 
nuisance  as  temporary,  and  giving  the  meas- 
ure of  damages  applicable  to  such  a  nuisance. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


(183  Ky.  848) 

THOMPSON  t.  PORTER  et  at 

(Court  of  Appeals  of  Kentucky.    April  18, 
1919.) 

1.  Judgment  «=>297,  340— Vacation  oh  Mod- 
ification—Coubts  or  Continuous  Ses- 
sions—Statutes. 

Under  Ky.  St  ff  988,  998,  courts  of  con- 
tinuous sessions  have  only  such  control  over 
their  judgments  in  actions  at  law  for  60  days 
after  rendition  as  circuit  courts  having  terms 
have  over  their  judgments  during  the  term  at 
which  rendered,  and  after  60  days  from  rendi- 
tion of  judgment  in  a  court  of  continuous  ses- 
sions it  may  be  vacated  or  modified  only  in  same 
way  and  on  same  grounds  on  which  judgment 
in  court  having  terms  may  be  vacated  or  modi- 
fied after  term  as  prescribed  by  Civ.  Code  Prac 
SI  844,  518-520,  763. 

2.  Judgment  «=»135—Detaui.t— Vacation— 
Gbounds— Statutes. 

After  60  days  from  rendition  by  court  of 
continuous  sessions  of  judgment  by  default 
against  persons  sul  juris  and  duly  served,  vaca- 
tion of  judgment  could  be  granted  on  motion  in 
court  which  rendered  It  on  only  two  grounds 
mentioned  in  Civil  Code  of  Practice,  those  of 
clerical  misprision  in  or  the  void  character  of 
the  judgment  covered  by  sections  344,  620.  To 
obtain  vacation  on  other  grounds  open  to  them 
under  other  sections,  it  was  necessary  to  pro- 
ceed by  petition  as  in  any  other  action. 


8.  Judgment  «=»141— Detaux.t—  Vacation  oh 
Motion— Judgment  Not  Void. 
Where  court  had  jurisdiction  of  parties  and 
land  involved,  and  defendants,  under  no  dis- 
abilities except  coverture  of  one,  were  regularly 
served  with  summons  for  requisite  time  before 
default  judgment  was  rendered  against  them, 
judgment  cannot  be  vacated  on  motion  as  "void," 
though  defendants,  by  pursuing  the  method,  and 
on  one  or  more  of  the  grounds  prescribed  by  the 
Civil  Code  of  Practice  may  be  able  to  secure . 
vacation  of  judgment  and  be  permitted  to  inter- 
pose defense. 

Appeal  from  Circuit  Court  Fayette  County. 

Suit  by  L.  E.  Thompson  against  Harvey 
Porter  and  another.  Judgment  was  render- 
ed against  defendants  by  default  and,  from 
Judgment  vacating  it  plaintiff  appeals.  Re- 
versed, and  cause  remanded  for  proceedings 
not  Inconsistent  with  the  opinion. 

J.  A  Edge,  of  Lexington,  for  appellant 
Jas.   A   Wllmore  and  J.   Keen  Dalnger- 
field,  all  of  Lexington,  for  appellees, 

HURT,  J.  On  January  15, 1916,  the  appel- 
lant L.  E.  Thompson,  Instituted  a  suit  In 
the  circuit  court  for  the  county  of  Fayette, 
which  Is  a  court  of  continuous  sessions, 
against  the  appellees*  Harvey  and'  Diana 
Porter,  to  recover  the  possession  from  them 
of  a  certain  house  and  lot  In  the  city  of  Lex- 
ington which  she  alleged  that  the  appellees 
were  wrongfully  withholding  from  her.  It 
was  averred  In  the  petition  by  appellant 
that  she  was  the  owner  by  a  fee-simple  title 
of  the  lands,  and  entitled  to  their  immediate 
possession.  The  appellees  were  duly  served 
with  a  summons  to  appear  and  defend  the 
action,  but  failed  to  do  so,  and  on  the  23d 
day  of  February,  1916,  a  Judgment  was  ren- 
dered in  the  action  by  default  and  by  which 
it  was  adjudged  that  the  appellant  was  the 
owner  of  the  lands,  with  a  fee-simple  title, 
and  entitled  to  recover  their  possession  from 
appellees,  and  adjudged  that  she  recover  their 
possession  and  her  costs,  and  that  a  writ  of 
possession  for  the  lands  Issue  upon  the  judg- 
ment In  behalf  of  appellant  No  step  nor 
proceeding,  of  any  kind  touching  the  judg- 
ment was  undertaken  by  the  appellees  at 
any  time,  until  the  6th  day  of  July,  1916, 
when  they  moved  the  court  to  vacate  the 
Judgment  upon  the  ground  that  it  was  void. 
The  motion  was  sustained  on  the  4th  day  of 
November,  1916,  at  which  time  the  court  ad- 
judged that  the  judgment  of  February  23, 
1916,  for  the  recovery  of  the  land,  be  vacat- 
ed, and  from  this  judgment  the  appellant  has 
appealed. 

[1]  The  Fayette  circuit  court  being  one  of 
continuous  sessions  the  time  within  which 
it  has  control  over  its  Judgments,  in  actions 
at  law,  such  as  Judgments  in  actions  of 
ejectment,  is  governed  by  the  provisions  of 
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section*  988,  ana  998,  Ky.  Statu.,  the  first  of 
which  provides  as  follows: 

•The  court  shall  have  control  over  Its  judg- 
ments for  sixty  days,  'as  circuit'  courts  have 
over  their  judgment^  during  the  term  in  which 
they  are. rendered?' 

The  latter  section  provides  as  follows: 

.  "Proceedings  to  vacate  or  modify  a  final  order 
for  grounds  for  which,  in  courts  having  terms, 
it  might  be  vacated  after  the  term  atr  which  it 
was  rendered,  may  be  had  in  reference  to  any 
order  or  judgment  of  the  court,  after  expiration 
-of  sixty  days  from  its  rendition.  A  motion  to 
vacate  a  judgment,  because  of  its  rendition  be- 
fore die  action  could  regularly  be  placed  upon 
the  trial  docket,  shall  only  be  entered  within 
three  months  after  its  rendition." 

Hence,  It  would  seem  that  courts  of  con- 
tinuous sessions  have'  only  such  control  over 
their  judgments,  In  actions  at  law,  for  60  days 
after  their  rendition,  as  circuit  courts  hav- 
ing terms  have  over  their  Judgments  during 
the  term  at  which  their  judgments  are  ren- 
dered, and,  after  the  expiration  of  60  days 
from  the  rendition  of  a  judgment  In,  a  court 
of  continuous  session*,  the  Judgment  may 
be  vacated  or  modi  fled  only  in  the  same  way 
and  upon  the  same  grounds  as  one  upon 
which  a  judgment  in  a  court  haying  terms 
may  be  vacated  or  modified  after  the  term 
at  which  It  was  rendered.  Sixty  days  fol- 
lowing the  rendition  of  a  judgment  In  a 
court  of  continuous  sessions  is,  with  refer- 
ence to  the  power  of  the  court  over  the  judg- 
ment, considered  as  a  term  of  such  court 

In  Henry  Voght  Machine  Co.  v..  Pennsyl- 
vania Iron  Works  Co,  66  S.  W.  734,  23  Ky. 
Law  Rep.  2163,  touching  the  construction  to  be 
placed  upon  the  provisions  of  section  983, 
supra,  and  its  application  when  60  days  had 
elapsed  after  the  rendition  of  a  Judgment 
In  a  court  of  continuous  sessions,  this  court 
said: 

"The  court  had  therefore  lost  control  over  the 
judgment  and  was  without  power  to  modify  it 
or  set  it  aside,  except  as  provided  under  sections 
518  and  520  of  the  Civil  Code  of  Practice,  regu- 
lating proceedings  for  this  purpose  after  the 
term  at  which  a  judgment  is  rendered."  . 

This  construction  has  been  adhered  to  In 
many  cases.  Trapp  v.  Aldrlch,  67  S.  W.  834, 
23  Ky.  Law  Rep.  2430;  Williams  v.  Wil- 
liams, 107  Ky.  496,  54  S.  W.  716,  21  Ky.  Law 
Rep.  1208 ;  Roemele  v.  Schmidt,  138  Ky.  S36, 
128  8.  W.  65 ;  Accident  Co.,  eta,  v.  Relgart,  92 
Ky.  142,  17  S.  W.  280,  18  Ky.  Law  Rep.  442; 
Louisville  v.  Muldoon,  43  S.  W.  867,  19  Ky. 
Law  Rep.  1386;  Johnson  v.  Stivers,  95  Ky. 
128,  23  S.  W.  957,  15  Ky.  Law  Rep.  477; 
Trltsch  v.  Covington,  161  Ky.  171,  170  S.  W. 
618,  Ann.  Cas.  1916B,  722;  Petty  v.  Wilbur 
Stock  Food  Co.,  128  Ky.  180,  107  S.  W.  699, 
82  Ky.  Law  Rep.  956.  The  rule  of  the  com- 
mon law,  and  which  has  been  adhered  to  in 
this  state,  when  applied  to  Judgments  of  the 


circuit  courts*  Is  that  a  final  Judgment  can- 
not be  vacated,  or  modified,  by  the  court 
which  rendered  It,  after  the  term  at  which 
It  was  rendered,  except  upon  such  grounds 
and  In  the  manner  prescribed  by  the  Civil 
Code.  McManama  v.  Garnett,  3  Mete.  517; 
Davis  v.  Jenkins,  93  Ky.  353,  20  S.  W.  283, 

14  Ky.  Law  Rep.  342,  40  Am.  St  Rep.  197; 

15  R.  C.  L.  691;  Hocker  ▼.  Gentry,  3  Mete. 
463;  Wise  v.  Wolfe,  120  Ky.  263,  86  S.  W. 
1191,  27  Ky.  Law  Rep.  610;  Megowan  v.  Pen- 
nebaker,  3  Mete,  501 ;  Thompson  v.  Brownlle, 
139  Ky.  686,  76  S.  W.  172,  25  Ky.  Law  Rep. 
622. 

[2]  The  appellees  were  persons  sul  juris, 
and  neither  of  them  laboring  under  any  dis- 
ability,: except,  coverture,  and  having  been 
actually  served  with  summons  In  the  county 
wherein  they  resided  and  in  which  the  court 
eat  and  hence  were  confined  In  their  at- 
tempts to  procure  the  vacation  of  the  judg- 
ment to  the  grounds  prescribed  by  sections 
340,  518,  and  763,  of  the  Civil  Code,  or  to 
such  of  the  grounds  mentioned  In  those  sec- 
tions as  apply  to  persons  authorized  to  sue 
and  be  sued  in  their  own  propec  persons,  and 
not  constructively  summoned,  and  to  .the 
character  of  proceedings,  and  to  be  instituted 
within  the  time  provided  by  sections  344, 
519,  and  520  and  763,  Civil  Code.  After 
60  days  bad  elapsed  from  the  rendition  of  the 
judgment,  a  vacation  of  the  judgment  could 
be  granted  upon  a  motion,  in  the  court,  which 
rendered  It  upon  only  two  of  the  grounds 
mentioned  In  those  sections  of  the  Code. 
These  grounds  are.  a  clerical  misprision  or 
because  the  judgment  was  void.  To  obtain 
a  vacation  of  the  judgment  upon  the  other 
grounds  open  to  them,  it  was  necessary  to 
proceed  by  a  petition  as  in  any  other  ac- 
tion. Sections  344,  520,  Civil  Code.  That 
thfr  entry  of  the  Judgment  was  not  a  clerical 
misprision  is  apparent.  Hence  the  only 
ground  upon  which  the  court,  at  the  time  It 
did  so,  wa9  authorized  to  vacate  the  Judg- 
ment was  upon  the  ground  that  it  was  void, 
and  for  that  reason  a  nullity.  After  the 
term  at  which  they  are  rendered,  default 
Judgments  can  be  vacated  only  by  the  same 
methods  and  upon  the  same  grounds  appli- 
cable to  the  vacation  of  other  Judgments. 
The  Judgment  If  valid,  rendered  the  ques- 
tions of  the  title  and  right  of  possession  res 
judicata  between  the  appellant  and  appellees, 
so  long  as  the  Judgment  was  not  reversed, 
vacated,  nor  modified  in  the  way  and  upon 
some  of  the  grounds  provided  by  law. 

[3]  Then,  to  determine  the  soundness  of 
the  court's  action  In  vacating  the  Judgment 
It  only  remains  to  determine  whether  or.  not 
the  judgment  was  void.  If  void,  the  court 
was  clearly  within  Its  authority  In  setting 
It  aside  upon  motion,  as  It  did  do;  but  if 
not  void,  the  action  of  the  court  was  not  au- 
thorized. The  fact  that  appellees  had  a 
good  defense,  which  they  might  have  suc- 
cessfully urged,  against  the  recovery  of  the 


Digitized  by 


'Google 


950 


210  SOUTHWESTEBN  REPORTER 


(Kx. 


Judgment  by  appellant  If  they  had  seen  flt  to 
offer  It,  does  not  render  the  Judgment  void, 
as  It  was  within  their  rights  to  confess  the 
claims  of  appellant,  if  they  chose  to  do  so. 
Neither  does  the  fact  that  appellees,  by  pur- 
suing the  method  and  upon  one  or  more  of 
the  grounds  prescribed  by  (he  Civil  Code,  be 
able  to  secure  a  vacation  of  the  judgment 
and  be  permitted  to  Interpose  a  defense  to  the 
action,  render  the  Judgment  void.  The  court 
bad  Jurisdiction  of  the  parties  to  the  action. 
The  appellees  were  regularly  served  with  a 
summons  to  appear  and  defend  the  action, 
and  for  the  requisite  time,  before  the  Judg- 
ment was  rendered.  They  resided  in  the 
county  where  the  court  sat.  They  labored 
under  no  disabilities,  except  coverture  on 
the  part  of  one  of  them,  which  is  not  a  dis- 
ability as  to  suing  or  being  sued.  The  land 
in  controversy  was  situated  In  the  county 
where  the  court  sat,  and  its  Jurisdiction  ex- 
tended to  every  question  relating  to  title  and 
possession  of  It  which  could  have  arisen  be- 
tween the  parties.  The  Judgment  was  with- 
in the  allegations  and  prayer  of  the  petition, 
and  described  the  parties  and  the  lands  r» 
covered  and  the  Issues  determined  between 
the  parties.  Such  a  Judgment  Is  not  void, 
and  the  court  was  In  error  to  vacate  it  upon 
Such  ground  and  was  without  power  to  set 
It  aside  upon  a  motion,  after  00  days  had 
elapsed  from  Its  rendition,  because  of  any 
reason  other  than  its  being  void. 

The  Judgment  Is  therefore  reversed,  and 
cause  remanded  for  proceedings  not  incon- 
sistent with  this  opinion. 


(184   Ky.  487) 

HARTFORD    ACCIDENT   &    INDEMNITY 
CO.  v.  DAVIS.* 

UNITED  STATES  FIDELITY  A  GUARAN- 
TY CO.  v.  SAME. 

(Court  of  Appeals  of  Kentucky.    April  18, 
1919.) 

iNBUBAHca  «=>668  (11)— Action  or  Poliot— 
Questions  op  Fact. 
In  an  action  on  a  death  and  disability  in- 
surance policy,  evidence  held  to  Justify  submis- 
sion to  the  jury  of  the  question  whether  insured, 
who  was  himself  an  insurance  man,  was  by  the 
accident  substantially  disabled  from  performing 
the  duties  of  his  business,  and  whether  death  re- 
sulted from  the  accident 

Appeal  from  Circuit  Court,  MoCracken 
County. 

Separate  suits  by  Marjorie  O.  Davis 
agaiuet  the  Hartford  Accident  &  Indemnity 
Company  and  against  the  United  States  Fi- 
delity &  Guaranty  Company  to  recover  on 
Insurance  policies.    Judgments  for  plaintiff, 


and  defendants   appeal    Affirmed  In   each 
case. 

Mocquot  &  Berry,  of  Paducah,  for  appel- 
lants. 

Wheeler  ft  Hughes,  of  Paducah,  for  ap- 
pellee. 

QUIN,  J.  These  suits  were  Instituted  by 
appellee,  Marjorie  C.  Davis,  wife  of  Frank 
F.  Davis,  against  the  Hartford  Accident  at 
Indemnity  Company  on  one  policy,  and 
against  the  United  States  Fidelity  &  Guar- 
anty Company  on  two  policies,  seeking  re- 
covery of  the  face  of  said  policies,  aa  wen 
as  certain  weekly  indemnities  on  each  of 
them. 

The  plaintiff  alleged  that  her  husband,  the 
Insured,  died  as  the  result  of  an  accident 
on  May  22, 1910,  when  he  slipped  and  fell  on 
the  step  Of  a  building,  Injuring  his  spine, 
and  another  accident,  occurring  three  days 
later,  when  he  Injured  his  spine  while  at- 
tempting to  get  out  of  a  bathtub  at  his  resi- 
dence. Liability  was  denied  by  the  com- 
panies because  of  breach  of  certain  warran- 
ties and  misrepresentations  on  the  part  of 
the  Insured;  that  the  alleged  Injuries  did 
not  wholly  and  continuously  disable  or  pre- 
vent the  Insured  from  attending  to  his  busi- 
ness; that  he  died  as  the  result  of  disease, 
which  was  not  brought  about  by  any  Injury 
or  accidental  means,  and  under  the  terms 
and  conditions  of  the  policies  plaintiff  was 
not  entitled  to  the  face  of  the  policies,  nor 
any  part  thereof,  nor  to  any  Indemnity  what- 
soever. The  cases  were  submitted  to  a  Jury, 
and  from  verdicts  adverse  to  appellants  they 
have  appealed. 

Insured  conducted  a  general  Insurance 
business  In  Paducah,  and  among  the  com- 
panies represented  by  him  were  the  two 
appellants.  All  three  policies  were  In  force 
at  the  time  of  his  death,  November  21, 1910. 
The  policies  contain  substantially  the  same 
provisions;  those  pertinent  to  this  appeal 
are: 

"Sec.  1.  If  any  loss  specified  in  this  section 
shall  result  directly  and  exclusively  from  such 
injury,  and  the  insured  shall  have  been  continu- 
ously and  totally  disabled  and  prevented  from 
performing  any  and  every  kind  of  duty  per- 
taining to  his  occupation,  from  the  date  of  such 
injury  to  the  date  of  such  loss,  or  if,  irrespec- 
tive of  total  disability,  such  loss  shall  result 
directly  and  exclusively  from  such  injury  within 
three  months  after  the  date  of  the  accident,  the 
company  will  pay  for  loss  of  life  the  principal 
sum." 

"Sec.  2.  (a)  If  such  Injury  shall  immediately, 
continuously,  and  totally  disable  and  prevent  the 
insured  from  performing  any  and  every  kind  of 
duty  pertaining  to  his  occupation,  the  company 
will  pay,  .as  loag.  aa  the  fiisured  Uvea  and  suffers 
such  total  disability,  the  weekly  indemnity 
above  specified.'' 
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The  provisions  are  taken  from  the  Hart- 
ford policy. 

Much  medical  testimony  wns  introduced. 
For  appellee,  his  widow  testifies  to  the  bath- 
tub accident;  she  heard  the  noise  of  the 
fall ;  Insured  complained  of  soreness  at  the 
end  of  his  spine ;  she  rubbed  him  with  gome 
medicine  she  had  at  home.  He  never  was 
well  after  this;  be  made  efforts  to  get 
out,  but  was  never  able  to  attend  to  his 
business,  like  it  should  have  been  done.  Aft- 
er the  date  of  the  accident,  If'  he  went  to 
his  office,  he  would  be  all  to  pieces  when 
he  came  home.  Most  of  the  time  she  would 
take  him  in  the  auto  to  deliver  policies.  She 
never  saw  any  external  evidence  of  his  In- 
jury; there  was  no  change  for  the  better 
In  his  condition  from  the  time  of  the  acci- 
dent until  bis  death.  Prior  to  the  accident 
he  was  always  well,  an  athlete,  fond  of 
games.  About  the  middle  of  July  he  went  to 
Chicago  to  consult  some  specialists;  he  took 
a  brief  trip  to  Cerulean  Springs  and  to 
South  Haven,  but  grew  worse  all  the  time. 
Corroboration  of  different  parts  of  her  tes- 
timony is  found  in  the  evidence  of  five  oth- 
er witnesses. 

Dr.  Sights  made  a  special  study  of  the 
diseases  of  the  brain  and  the  nervous  sys- 
tem; saw  insured  October  1st  and  practical- 
ly every  day  until  his  death ;  found  a  bruis- 
ed spot  on  the  end  of  the  spine ; .  considered 
the  fall  on  the  Iron  steps  (first  accident)  the 
primary  cause  of  death,  producing  the  con- 
dition that  resulted  -in  his  death.  This  was 
his  conclusion  after  close  analysts  of  the 
history  of  the  ease  and  about  63  days'  treat- 
ment 

Dr.  Hearne,  in  answer  to  a  hypothetical 
question,  says  the  injury  was  the  cause  of 
death;  was  present  when  insured  died;  he 
died  from  convulsions;  from  his  diagnosis 
It  was  a  cerebral  lesion  or  brain  lesion. 

For  appellants,  the  bookkeeper  in  his  of- 
fice testified  that  the  first  she  heard  of  the 
accident  was  about  the  middle  of  July; 
thinks  she  saw  Insured  every  day;  saw 
no  difference  in  the  time  he  spent  at  the 
office.  He  wrote  new  business  of  all  kinds, 
and  did  some  collecting  until  July.  She 
-works  for  the  present  agent  for  these  com- 
panies. 

Buford  Rhodes  purchased  the  agency  after 
Insured's  death;  he  was  associated  with 
him  in  the  office  previous  to  his  death;  he 
corroborates  the  bookkeeper,  and  states  that 
he  furnished  appellants  with  a  list  of  pol- 
icies written  by  Insured  between  May  and 
November. 

About  IS  witnesses  testify  that  Insured 
solicited  them,  or  they  called  him,  for  pol- 
icies, between  June  and  November;  most  of 
those  Instances  occurred  in  June,  and  were 
taken  under  varying  circumstances  and  In 
different  portions  of  the  city. 

Eight    physicians,    osteopaths,    allopaths, 


and  surgeons,  testify.  In  Jhe  opinion  of 
most  of  them,  death  was  not  due  to  the  ac- 
cident ;  Insured  had  a  disease  of  the  spine, 
which  had  existed  probably  several  months, 

Several  exhibits  are  filed  with  the  record, 
such  as  proof  of  claim,  application  for  dis- 
ability clause  on  certain  of  insured's  pol- 
icies, certificate  of  death,!  etc.  When  asked 
In  rebuttal  why  he  stated  in  the  certificate 
of.  death  that,  the  contributory  cause  of  In- 
sured's death  was  unknown,  Dr.  Sights  ex- 
plains that  he  analyzed  the-  case  after  in- 
sured's death. 

Insured  died  more  than  00  days  after  the 
two  accidents,  at  the  age  of  32  years;  His 
average  weekly  income  was  $75. 

In  two  particular  Instances  we  have  had 
before  us  policies  containing ,  provisions  shn? 
liar  to  those  sued  on: 

Natl.  Life  Ace.  Ins.  Co.  v.  O'Brien's  Sx'x, 
1S6  Ky.  498,  159  S.  W.  1134: 

The  insured'  In  that  case  was  injured  In  a 
runaway  accident.  It  was  claimed  his  death 
was  due  to  Bright* s  disease,  and  that  the 
accident  did '  not  wholly  •  and  continuously 
disable  htm  from  performing  every  and  any 
duty  pertaining  to  his  business.  The'  court 
classifies  the  authorities  construing  the  dis- 
ability clause,  and  adopts  the  one  holding 
that  a  total  disability  exists  If  the' Insured's 
injuries  are  of  stcfa  a  character  that  com- 
mon prudence  requites  him '  to  desist  -  from 
his  labors,  and  rest,  so  long  as  it  Is  reason- 
ably necessary  to  effect  a  speedy  cure.  The 
widow,  O'Brien,  testifies  that— 

"After  he  was  several  weeks  sick,  he  got  up; 
but  he  wasn't  up  very  long.  It  might  have 
been  a  week  or'  little  more,  arid  he  was  taken 
sick  again,  and  he  wasn't' well  from  that  time 
on  then.  He  would  get  up  and  go  -out,  and  came 
back  to  bed  -  again,  and  sometimes  maybe  he 
would  set  np  an  hour  or  so." 

It  is  held  In  this  case  that  the  disability 
would  be  total  If  of  such  a  character  as  to 
prevent  the  Insured  from  transacting  any 
kind  of  business  pertaining  to  his  occupa- 
tion; that  it  is  sufficient  if  the  disability 
was  such  as  to  prevent  Insured  from  doing 
all  the  substantial  acts  required  of  him  In 
his  business. ' 

Doyle  v.  New  Jersey  Fidelity  &  .Plate 
Glass  Ins.  Co.,  168  Ky.  789,  182  S.  W.  944, 
Ann.  Cas.  1917D,  851: 

Here  the  Insured,  a  dentist,  Injured  his 
finger  June  21,  1912,  and  blood  poisoning 
later  developed.  The  provision  of  the  Doyle 
policy  and  the  policies  in  this  case  are  al- 
most identical.  A  recovery  was  denied  be- 
cause from  August  7  until  November  4  (when 
he  died)  Doyle  was  at  his  office  regularly 
and  performed  at  times  substantially  all  of 
his  accustomed  duties.  After  quoting  from 
the  O'Brien  Case,  supra,  the  court  says: 

"From  the  above  quotations  from  the  O'Brien 
Case  it  will  be  seen  that  this  court  is  committed 
to  a  'reasonable  construction'  of  the  clause  in 
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question  that  b  as  Just  to  the  assured  as  to 
the  insurer,'  and  that  that  end  is  attained  if 
the  disability  of  the  insured  is  such  as  to  pre- 
sent him  from  doing  all  the  substantial  acts  re- 
quired of  him  in  his  business.'  And  while  it  is 
difficult  to  state  a  general  rule  of  construction 
that  will  be  applicable  to  all  cases,  we  think 
we  may  safely  state  as  an  elaboration  of  our 
views  upon  this  subject  that  a  recovery  should 
not  be  denied  under  such  a  clause  as  we  have 
before  us,  when  the  evidence  shows  that  the 
insured  was  able  to  be  up  and  about,  and  to  do 
minor  and  trivial  things  not  requiring  his  time 
or  attention,  or  to  direct  his  business  and  do 
some  of  the  work  himself,  if  his  injuries  are 
such  that  common  prudence  demands  he  desist 
from  his  labors  and  rest,  so  long  as  it  is  rea- 
sonably necessary  to  effect  a  speedy  cure,  and 
he  is  unable  to  do  the  things  which  constitute 
substantially  all  of  his  occupation,  or  wholly 
disabled  from  doing  all  the  substantial  and  ma- 
terial acts  necessary  to  be  done." 

Continental  Casualty  Co.  ▼.  Mathls,  160 
Ky.  477,  160  S.  W.  607,  Is  to  the  same  effect. 
Here  a  recovery  was  sustained,  though  the 
insured,  undertook  to  do  some  of  his  work. 
The  court  quotes  with  approval  from  Hohn 
t.  Interstate  Casualty  Co.,  116  Mich.  79,  72 
N.  W.  1106,  wherein  It  was  held  that  a 
barber,  who  went  to  his  shop  several  days 
after  the  accident,  suffering  pain  the  while, 
and  then  was  obliged  to  take  to  his  bed  on 
the  eighth  day,  was  immediately,  continu- 
ously, and  wholly  disabled. 

Preferred  Ace.  Ins.  Co.  v.  Gray,  128  Ala. 
482,  26  South.  617,  In  which  a  recovery  un- 
der the  policy  was  sustained,  is  much  In 
point.  The  assured,  a  physician,  was  injur- 
ed, and  as  a  result  thereof  the  evidence  show- 
ed he  was  unable  to  continue  the  practice  of 
bis  profession  for  a  period  of  three  months, 
and  lost  weight  from  220  to  147  pounds,  and 
was  obliged  to  go  away  to  recuperate;  on 
the  other  hand.  It  was  shown  by  evidence 
that  he  had  been  seen  on  the  street  during 
the  three  months  in  question,  and  the  insur- 
ance company  introduced  in  evidence  some 
50  prescriptions  shown  to  have  been  made 
by  the  assured  during  the  time  he  was  al- 
leged to  have  been  "wholly  and  continuous- 
ly disabled  from  transacting  any  and  every 
kind  of  business  pertaining  to  his  occupa- 
tion." 

See,  also,  Monahan  v.  Supreme  Lodge  of 
the  Order  of  Columbian  Knights,  88  Minn. 
224,  92  N.  W.  972;  Baldwin  v.  Fraternal 
A.ccL  Ass'n,  21  Misc.  Rep.  124,  46  N.  Y. 
Bupp.  1016,  affirmed  In  159  N.  T.  561,  64  N. 
E.  1089;  V.  9.  Cas.  Co.  v.  Hanson,  20  Colo, 
app.  393,  79  Pac.  176. 

In  Fuller  on  Accident  and  Employers'  Lia- 
bility Insurance,  the  author,  on  page  296, 
thus  states  the  rule: 

"The  courts  are  a  unit  in  declaring  that  this 
clause  must  be  given  a  practical  and  rational 


construction.  It  Is  not  often  that  a  man  Is  so 
completely  disabled  as  to  prevent  bis  engaging 
in  any  kind  of  occupation.  However,  to  hold 
the  insurance  company  liable  on  its  policy,  it  is 
not  sufficient  that  the  disability  impairs  the  ef- 
fectiveness and  earning  power  of  the  assured  in 
a  general  and  superficial  way.  Nor  is  it  suf- 
ficient that  the  injury  resulting  from  the  acci- 
dent renders  him  unable  to  perform  all  the  du- 
ties of  his  profession  or  occupation.  He  must 
be  unable  to  perform  them  with  substantial 
and  reasonable  effectiveness,  in  order  to  recover 
on  his  policy.  To  entitle  the  assured  to  indem- 
nity, it  is  not  essential  that  his  injury  should 
disable  him  to  such  an  extent  that  he  lacks  the 
physical  ability  to  do  anything  in  the  prosecu- 
tion of  his  business.  It  is  sufficient,  according 
to  the  undoubted  weight  of  authority,  even  un- 
der the  clause  providing  for  indemnity  for  in- 
juries which  shall  'wholly  disable  and  prevent 
him  from  the  prosecution  of  any  and  every  kind 
of  business  pertaining  to  the  occupation  under 
which  he  is  insured,'  that  his  injury  be  of  such 
a  character  and  so  severe  that  he  is  unable  to  do 
all  the  substantial  acta  necessary  to  be  done  in 
the  prosecution  of  his  business." 

And  again,  on  page  305: 

"And  it  is  also  a  question  for  the  Jury  to  de- 
termine whether  an  assured  party  is  "totally  dis- 
abled' in  all  cases,  where  from  the  evidence 
there  might  be  an  honest  difference  of  opinion 
among  fair-minded  men." 

If,  as  the  result  of  all  of  Insured's  efforts, 
he  was  able  to  write  only  14  or  16  policies 
between  the  date  of  his  Injury  and  his  death, 
and  part  of  this  with  the  assistance  of  his 
wife,  we  are  not  prepared  to  say  he  was  able 
to  perform  substantially  all  the  duties  of 
his  business.  Had  he  performed  other  serv- 
ices or  secured  other  business,  doubtless  de- 
fendant would  have  proven  It,  as  they  had 
the  books.  He  certainly  did  not  do  near  the 
amount  of  work  done  by  Dr.  Doyle,  as  will 
be  found  from  reading  the  opinion  in  said 
case. 

In  submitting  the  case  to  the  Jury,  the 
court  appears  to  have  had  in  mind  the  law 
as  stated  In  the  cases  herein  referred  to, 
and  we  find  no  error  in  the  instructions  giv- 
en, and,  since  those  Instructions  embraced 
the  whole  law  of  the  case,  the  court  did  not 
err  In  refusing  to  give  the  instructions  ten- 
dered by  appellants.  There  was  sufficient 
evidence  to  take  the  case  to  the  jury,  its 
decision  favored  appellee,  and,  while  the  evi- 
dence would  seem  to  preponderate  in  favor 
of  appellants,  this  will  not  justify  or  au- 
thorize us  to  set  the  verdict  aside  or  order 
a  new  trial,  because  we  cannot  say  it  is  fla- 
grantly against  the  evidence.  Both  as  to  the 
extent  of  the  disability,  and  whether  insured 
died  of  disease  or  from  accident,  the  two 
points  urged  by  counsel,  the  evidence  Is  con- 
flicting; hence  a  question  for  the  jury. 

The  judgment  In  each  case  Is  affirmed. 
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STONB  et  al.  v.  JACKSON  «t  aL 
(No.  257a) 

(Supreme  Court  of  Texas.     April  9,  1919.) 

1.  Husband  and  Wife  «tt»274(3)— Commu- 
nity Property— Liability  fob  Debts— Re- 
maindeb  Inhabited. 

The  heirs  of  the  wife  on  her  death'  are  en- 
titled, not  to  one-half  of  the  community  prop- 
erty then  existing,  but  to  one-half  of  what  may 
remain  after  the  discharge  of  the  debts  con- 
tracted by  either  husband  or  wife  daring  mar- 
riage for  which  such  property  is  liable.  Rev. 
St.  arts.  4627,  3592. 

2.  Husband  and  Wife  <S=>273(2)— Commu- 
nity Pbopebtt— Conveyances  by  Surviv- 
ing Spouse. 

The  husband  is  entitled  -to  the  exclusive 
management  and  disposition  of  the  community 
estate  during  marriage,  which  right  continues 
and  is  likewise  exclusive  after  the  wife's  death 
for  the  purpose  of  discharging  the  ordinary 
debts  of  the  community  estate;  such  power  of 
the  surviving  husband  overriding  that  of  the 
wife's  administrator. 

3.  Husband  and  Wm  «=>273(9)— Commu- 
nity  PBOPEBTY  —  POWEB  OF  SUBVIVOB  TO 

Sbll  fob  Payment  of  Community  Debts— 
Failube  of  Subviyob  to  Qualify. 
The  power  to  sell  property  belonging  to  the 
community  estate  to  pay  community  claims, 
which  may  be  exercised  by  the  regularly  quali- 
fied survivor,  vests  in  the  survivor  who  fails  to 
qualify  under  the  statutes. 

4.  Homestead  «=»146  —  Community  Prop- 
erty—Right  of  Subvivob  to  Sell  Home- 
stead to  Pay  Community  Debts. 

Notwithstanding  the  statutes  except  the 
homestead  from  the  community  property  liable 
for  community  debts  making  it  "exempt  from 
forced  sale"  (Rev.  St  arts.  3592,  3235),  never- 
theless the  survivor  may  convey  the  community 
homestead  to  discharge  community  debts  which 
constitute  no  lien  thereon. 

5.  Husband  and  Wife  €=>273(9)— Commu- 
nity Pbopebty— Conveyance  by  Surviv- 
ing Spouse— Validity— Payment  of  Note 
Barred  by  Limitation. 

The  power  of  the  survivor  to  convey  prop- 
erty of  the  community  estate  in  satisfaction  of 
demands  against  that  estate  cannot  be  held  to 
sustain  only  conveyances  in  discharge  of  en- 
forceable demands  against  the  property  con- 
veyed, but  includes  the  payment  of  a  note  bar- 
red by  limitation. 

6.  Husband  and  "Wife  £=>273(4)— Commu- 
nity Pbopebty  —  Liability  fob  Debts  — 
Judgment  Against  Surviving  Spouse. 

The  same  binding  effect  is  given  to  a  judg- 
ment rendered  against  the  husband  alone  on  a 
community  debt  when  suit  is  brought  before  as 
when  brought  after  the  death  of  the  wife,  with 
respect  to  the  liability  of  the  community  prop- 
erty to  satisfy  the  same. 


7.  Husband  and  Wife  *b»278(9)-:-Commu- 
nity  Pbopebty  —  Sale  by  Subvivihg 
Spouse— Payment  of  Community  Debt. 

A  deed  to  community  property  made  by  the 
surviving  husband  for  the  purpose,  of  paying  a 
community  debt  should  be  given  the  same  effect 
as  if  made  in  the  wife's  lifetime,  provided  the 
power  of  sale  was  not  fraudulently  exercised 
against  the  wife's  heirs. 

8.  Husband  and  Wife  «=»273(4)— Liabili- 
ty of  Community  Pbopebty— Limitations. 

It  is  not  obligatory  on  a  debtor  to  inter- 
pose limitations  to  defeat  a  debt  he  still  owes, 
and  the  omission  of  a  surviving  husband  to 
plead  limitations  against  a  community  obliga- 
tion cannot  be  treated  as  actuated  by  a  fraudu- 
lent intent  against  the  heirs  of  the  wife,  when 
such  omission  is  just  as  prejudicial  to  his  in- 
terests in  and  to  community  property  as  to  that 
of  the  wife's  heirs. 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Suit  by  T.  H.  Stone  and  others,  as  the 
heirs  of  T.  M.  Stone,  against  W.  J.  Jackson 
and  others,  heirs  of  Maria  Jackson,  to  re- 
cover land.  From  a  judgment  of  the  Court 
of  Civil  Appeals  (155  S.  W.  960)  reversing 
and  rendering  in  part  and  affirming  in  part 
a  Judgment  of  the  'district  court  for  plain- 
tiffs, the  plaintiffs  bring  error.  Judgment  of 
the  Court  of  Civil  Appeals  reversed;  judg- 
ment of  the  district  court  affirmed. 

T.  H.  Stone  and  T.  C.  Ford,  both  of  Hous- 
ton, and  H.  C.  Howell,  of  Jasper,  for  plain- 
tiffs in  error. 

V.  A  Collins,  of  Beaumont,  for  defendants 
in  error. 

GREENWOOD,  J.  While  Cleyton  Jackson 
and  'Maria  Jackson  were  husband  and  wife, 
they  acquired  225  acres'  of  land  In  Jasper 
county,  in  consideration  in  part  of  Cleyton 
Jackson's  note  for  $50  due  on  the  1st  day 
of  January,  1880.  The  note  was  secured  by 
only  an  implied  vendor's  lien  on  the  land. 
Maria  Jackson  died  in  1883.  On  December 
22,  1888,  Cleyton  Jackson  conveyed  the  225 
acres  to  T.  M.  Stone,  in  consideration  in  part 
of  the  payment  by  T.  M.  Stone  of  said  pur- 
chase-money note  for  $50,  which  was  then 
barred  by  limitation,  or  In  consideration  In 
part  of  money  furnished  by  T.  M.  Stone  to 
pay  the  barred  note. 

This  suit  was  by  the  heirs  of  T.  M.  Stone, 
as  plaintiffs,  to  recover  the  225  acres  from 
the  heirs  of  Maria  Jackson,  as  defendants. 
The  trial  court  gave  plaintiffs  judgment  for 
the  225  acres,  and  on  appeal  the  judgment 
was  reversed,  and  judgment  rendered  award- 
ing one-half  the  225  acres  to  plaintiffs  and 
one-half  to  defendants.  A  writ  of  error  hav- 
ing been  granted,  the  Supreme  Court  refer- 
red the  cause  to  section  B  of  the  Commission 
of  Appeals,  who  recommended  that  the  judg- 
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ment  of  the  Court  of  Civil  Appeals  be  af- 
firmed. 

The  controlling  question  presented  is  of 
far-reaching  Importance  and  is  whether  the 
surviving  husband  Is  empowered  to  convey 
community  land,  In  order  to  secure  the  dis- 
charge of  a  community  debt,  after  the  expira- 
tion of  the  period  required  by  the  statute  of 
limitations  to  bar  the  debt. 

[1]  Nothing  is  clearer  In  our  law,  as  de- 
clared both  by  statute  and  by  repeated  deci- 
sions of  this  court,  than  that  the  community 
property  of  the  husband  and  wife  Is  subject 
to  the  payment  of  the  debts  contracted  by  ei- 
ther of  them  during  the  marriage,  except 
when  otherwise  specially  provided,  such  ex- 
ception having  no  application  to  the  facts 
of  this  case;  and  that  the  heirs  of  the  wife, 
on  her  death,  are  entitled,  not  jto  one-half  of 
the  community  property  as  it  may  then  ex- 
ist, but  to  one-half  of  what  may  remain,  after 
the  discharge  of  the  debts  to  which  such 
property  is  liable.  Articles  4627,  3582,  B.  S. ; 
Jones  v.  Jones,  15  Tex.  147;  Carter  v.  Con- 
ner, 60  Tex.  60. 

[2]  It  Is  equally  clear  that  the  husband  Is 
not  only  ordinarily  entitled  to  the  exclusive 
management  and  disposition  of  the  property 
of  the  community  estate  during  the  mar- 
riage, but  that  such  right  or  power  of  man- 
agement and  disposition,  for  the  purpose  of 
discharging  the  ordinary  debts  of  the  com- 
munity estate,  continues  and  Is  likewise  ex- 
clusive, after  the  death  of  the  wife;  it  hav- 
ing been  determined  that  this  right  or  pow- 
er of  the  surviving  husband  overrides  that 
of  the  administrator  of  the  estate  of  the 
wife.  Primm  v.  Barton,  18  Tex.  227 ;  Good 
v.  Coombs,  28  Tex.  50 ;  Moody,  Administra- 
tor, v.  Smoot,  78  Tex.  123,  14  S.  W.  285; 
Levy  v.  Moody,  87  S.  W.  208. 

[3-5]  Under  these  rules,  there  can  be  no 
reasonable  doubt  of  a  surviving  husband's 
right  and  power  to  dispose  of  community 
property,  for  the  purpose  of  discharging  or- 
dinary community  indebtedness,  save  such 
community  property  as  may  be  exempt,  un- 
der recent  legislation,  from  such  disposition, 
unless  It  can  be  said  that  upon  the  husband 
becoming  entitled  to  defeat  the  enforcement, 
by  law,  of  the  community  indebtedness, 
through  limitations,  he  Is  deprived  of  that 
right  and  power. 

In  the  early  case  of  Stramler  v.  Ooe,  15 
Tex.  211,  the  heirs  of  the  wife  sought  to  de- 
feat a  conveyance  by  the  husband,  in  1853, 
of  land  belonging  to  the  community  estate 
of  the  husband  and  wife,  In  satisfaction  of 
the  husband's  bond  for  title,  executed  in  1835 
during  the  lifetime  of  the  wife,  upon  the 
ground  that  the  right  to  enforce  specific  per- 
formance of  the  bond  was  barred  at  the  date 
of  the  wife's  death  in  1851.  In  sustaining 
the  title  of  the  vendee  of  the  husband,  Chief 
Justice  Hemphill,  speaking  for  the  court,  de- 
clared: 


"The  conveyance  of  Price,  after  the  death  of 
his  wife,  being  bat  the  completion  of  a  pre-ex- 
isting arrangement,  made  during  the  existence 
of  the  matrimony,  must  be  held  as  valid  as  if 
made  in  the  lifetime  of  the  wife.  .  As  surviving 
partner,  he  had  authority  to  perfect  a  trans- 
action commenced  during  the  partnership,  and 
this  rule  is  of  special  force  and  application  in 
cases  of  conjugal  partnership,  in  which  there 
is  a  head  that  has  the  entire  control  of  the  af- 
fairs- of  the  partnership,  with  no  restraint  ex- 
cept that  it  shall  not  be  abused  with  fraudulent 
intent  against  the  rights  of  the  other  partner. 
Such  being  the  rights  of  the  husband,  as  head 
of  the  community  and  as  surviving  partner,  the 
heirs  of  the  wife  cannot  repudiate  his  acts  and 
contracts,  begun  before,  but  finished  after,  the 
death  of  their  mother.  They  receive  their  moth- 
er's interest,  but  incumbered  with  burdens  . 
which  have  the  same  binding  force  and  effect 
upon  them,  as  they  have  upon  the  husband  and 
surviving  partner." 

After  reviewing  the  facts  relied  on  to 
show  that  limitation  had  run  against  an  ac- 
tion to  enforce  the  bond  for  title,  Chief  Jus- 
tice Hemphill  announced  the  following  con- 
clusion of  the  court: 

"The  circumstances  were  not  such,  it  is  be- 
lieved, as  would,  at  the  death  of  Mm  Price, 
have  defeated  a  prayer  for  specific  perform- 
ance; but,  whether  they  were  or  not,  they 
were  certainly  not  such  as  would  deprive  the 
head  of  the  community,  who  had  made  the  con- 
tract, from  the  right  of  carrying  it  into  execu- 
tion, by  his  voluntary  act" 

We  do  not  think  that  the  question  pre- 
sented here  differs  in  principle  from  that  con- 
sidered in  Stramler  v.  Coe;  and  If  the  bus- 
band  possessed  the  power,  in  that  case,  to 
convey  the  entire  Interest  of  the  community 
in  performance  of  an  obligation  contracted 
by  him  during  the  marriage,  though  limita- 
tion had  barred  suit  to  enforce  the  obliga- 
tion, so,  in  our  opinion,  the  surviving  hus- 
band must  be  held,  In  this  case,  to  have  pos- 
sessed like  power  to  make  a  conveyance  of 
community  land,  as  against  any  claim  of  his 
wife's  children,  when  such  conveyance  was 
executed  to  satisfy  a  community  debt,  though 
the  husband  might  have  defeated  a  suit  on 
the  debt  by  means  of  limitation. 

In  Leatherwood  v.  Arnold,  66  Tex.  416,  1 
S.  W.  174,  it  is  said: 

"The  survivor  is  a  trustee  of  a  unique  char- 
acter. He  is  the  owner  in  his  own  right  of 
one-half  the  trust  estate.  By  qualifying  under 
the  statute  he  acquires  over  the  whole  the 
same  right  of  management,  control,  and  disposi- 
tion possessed  by  the  managing  partner  during 
the  life  of  the  partnership." 

That  this  right  of  a  managing  partner  in- 
cludes the  right  to  both  renew  a  debt  of  the 
partnership  and  pay  It  with  the  firm  assets, 
after  the  debt  has  been  outlawed  by  limita- 
tion, is  positively  declared  by  this  court  in 
the  opinion  of  Judge  Stay  ton  in  Stout  v. 
Bank,  69  Tex.  393,  8  S.  W.  812,  when  ha 
Bays: 
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"If,  during  the  existence  of  a  partnership  a' 
debt  owed  by  it;  should  become  barred  by  the 
statutes  of  limitation,  no  one  would  doubt  that 
the  act  of  one  partner  in  reviving  it  by  a  new 
promise  would  bind  the  firm,  and  power  to  pay 
such  a  debt  stands  on  the  same  ground  as 
does  his  right  and  power  to  revive  it  when 
barred." 

It  is  well  settled  that  all  the  power  to  sell 
property  belonging  to  the  community  estate, 
to  pay  community  claims,  which  may  be  ex- 
ercised by  the  regularly  qualified  survivor 
vests  in  the  survivor  who  falls  to  qualify 
under  our  statutes';  '  for  failure  to  qualify 
in  no  wise  restricts  or  limits  a  survivor's 
power  to  apply  community  assets  to  the  dis- 
charge of  community  debts.  Dawson  v.  Holt, 
44  Tex.  178;  Sanger  Bros.  v.  Heirs  of  Moody, 
60  Tex.  98;  Pierce  v.  Gibson,  108  Tex.  66, 
184  S.  W.  502. 

Notwithstanding  our  statutes  undertake  to 
except  the  homestead  from  the  community 
property  which  is  liable  for  community 
debts,  as  it  is  "exempt  from  forced  sale*'  (ar- 
ticles 3592  and  S235,  R.  S.),  nevertheless  it 
is  undeniably  the  law  that  the  survivor  may 
convey  the  homestead,  belonging  to  the  com- 
munity estate,  to  discharge  community  debts, 
which  constitute  no  lien  on  such  homestead. 
Ashe  v.  Yungst,  65  Tex.  631 ;  Martin  v.  Mc- 
Allister, 94  Tex.  570,  63  S.  W.  624,  56  L.  B. 
A.  585;  Burkitt  v.  Key,  42  S.  W.  232;  Wie- 
ner v.  Zwelb,  105  Tex.  276,  141  S.  W.  771, 
147  S.  W.  867.  It  follows,  therefore,  that 
the  power  of  the  survivor  to  convey  property 
of  the  community  estate,  In  satisfaction  of 
demands  against  that  estate,  cannot  be  held 
to  sustain  only  conveyances  in  discharge  of 
such  demands  as  might  be  enforced  against 
the  property  conveyed. 

(6, 7]  Our  decisions  give  precisely  the  same 
binding  effect  to  a  judgment  rendered  against 
the  husband  alone,  on  a  community  debt, 
when  suit  is  brought  before,  as  when  suit  is 
brought  after,  the  death  of  the  wife,  with  re- 
spect to  the  liability  of  community  property 
to  satisfy  same.  A  reason  given  for  this 
holding  in  the  opinion  of  Chief  Justice  Wil- 
lie in  the  leading  case  of  Carter  v.  Conner, 
60  Tex.  58,  is  a  clear  affirmation  that  the 
conveyance  here  attacked  by  the  wife's  heirs 
must  bind  them;    such  reason  being  that — 

"The  right,  title,  interest,  and  claim  which 
the  husband  has  in  the  property  in  the  lifetime 
of  his  wife,  so  far  as  the  payment  of  debts  is 
concerned,  is  no  more  than  it  is  after  her  death. 
He  owns  the  half,  and  can  manage  and  dispose 
of  all  in  either  case  for  such  purposes." 

No  one  would  deny  that  the  deed  under 
consideration  in  this  case  would  have  passed 
the  entire  title  of  the  community  if  the  wife 
had  been  alive  when  it  was  executed.  Hav- 
ing been  made  for  the  purpose  of  paying  a 
community  debt,  after  the  death  of  the  wife, 
It  should  be  given  the  same  effect  as  though 
made  In  her  lifetime;  because  the  right  at 


the  husband  in  and  over  Che  community 
property,  so  far  aa  the  payment  of  commu- 
nity debts  la  concerned,  la  the  same  before 
and  after  the  wife's  death. 

During  the  wife's  lifetime  the  husband 
owns  only  half  of  the  community  estate, 
charged  always  with  payment  of  the  Indebt- 
edness to  which  It  may  be  liable,  and  there 
is  ordinarily  no  restraint  on  his  power  of 
alienation,  save  that  it  be  not  abused  with  in- 
tent to  defraud  the  wife.  After  the  wife's 
death,  the  husband  continues  to  own  one-half 
of  the  community  estate,  still  liable  for  the 
payment  of  the  debts  with  which  it  is  charged, 
and  we  see  no  good  reason  for  Imposing  oth- 
er restraint  on  the  surviving  husband's  pow- 
er of  alienation,  for  the  purpose  of  satisfy- 
ing such  debts,  than  that  the  power  shall  not 
be  fraudulently  exercised  as  against  the 
heirs  of  the  wife.  In  announcing  that  the 
authority  of  the  husband  to  sell  community 
property  to  pay  community  debts  would  at- 
tach, after  the  law  providing  for  the  qual- 
ification of  a  community  survivor  had  been 
enacted,  without  such  qualification,  the  court 
used  the  following  language,  which  is  equal- 
ly applicable  here,  viz.: 

"We  are  aware  that  this  view  of  the  law 
places  the  destinies  and  fortunes  of  the  off- 
spring in  the  power  of  the  father,  but  in  form- 
ing general  laws  and  rules  it  is  questionable 
whether  any  safer  or  more  disinterested  cus- 
todian of  the  rights  and  welfare  of  the  child 
has  ever  been  devised  than  that  of  the  father. 
That  this  rule  is  liable  to  abuse  is  not  a  sound 
argument  against  it."  Dawson  v.  Holt,  44  Tex. 
179. 

[I]  It  Is  certain  that  a  community  debt  or 
claim  is  not  'extinguished  because  limitation 
might  be  successfully  invoked  to  defeat  an 
action  thereon.  Our  "law  denies  to  the  hold- 
er of  the  claim  any  remedy  through  the 
courts  for  its  assertion  or  enforcement,  but 
does  not  declare  the  debt  satisfied  as  by  pay- 
ment. *  *  *  The  creditor  is  simply  de- 
nied a  remedy  through  the  courts,  if  his  ad- 
versary asserts  the  statutory  bar  as  a  de- 
fense." Goldfrank  v.  Young,  64  Tex.  435, 
436;  Flevel  v.  Zuber,  67  Tex.  279,  8  S.  W. 
273.  Since  limitation  does  not  operate  to 
deprive  the  creditor  of  even  his  action  at 
law  to  collect  his  barred  debt,  unless  the 
debtor  Invokes  the  aid  of  the  statute,  we 
would  be  compelled  to  sustain  a  forced  sale 
of  community  property,  under  Judgment 
against  the  husband  alone,  after  the  death 
of  the  wife,  on  a  barred  community  debt.  It 
would  be  contrary  to  all  established  rules  to 
make  It  obligatory  on  a  debtor  to  interpose 
limitations  to  defeat  a  debt  he  still  owes,  and 
we  cannot  treat  the  omission  by  a  surviving 
husband  to  plead  limitations  against  a  com- 
munity obligation  as  actuated  by  a  fraudu- 
lent Intent  against  the  heirs  of  the  wife, 
when  such  omission  Is  just  as  prejudicial  to 
the  right,  title,  am)  Interest  of  the.  surviving 
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husband,  In  and  to  the  community  property, 
aB  It  Is  prejudicial  to  the  right,  title,  and  in- 
terest in  such  property  of  the  heirs  of  the 
wife.  In  considering  the  effect  of  a  part- 
ner's surrender  of  a  legal  right  pf  the  part- 
nership, in  compliance  with  a  moral  obliga- 
tion of  the  partnership,  this  court  stated: 

"It  would  be  difficult  to  predicate  a  charge  of 
fraud  upon  an  act  done  in  the  discharge  of  a 
moral  obligation  such  as  rested  upon  the  appel- 
lants. To  render  the  act  of  one  partner  invalid 
because  it  may  accomplish  a  purpose  disap- 
proved of  by  the  firm,  it  would  seem  that  the 
purpose  so  disapproved  should  be  one  that  the 
firm  is  under  neither  a  legal  nor  moral  obli- 
gation to  accomplish.  *  *  •  The  law  en- 
courages the  discharge  of  a  mere  moral  obliga- 
tion, and  the  act  through  which  this  is  done 
cannot  be  fraudulent  as  to  one  or  more  who  are 
burdened  with  it"  Stout  v.  Bank,  69  Tex.  393, 
394,8  8.  W.  808,  812. 

And  it  would  be  patently  unreasonable  to 
hold  that  a  purchaser  could  not  acquire  a 
good  title,  as  against  the  wife's  heirs,  to  com- 
munity property,  by  virtue  of  a  voluntary 
sale  by  the  surviving  husband,  in  satisfaction 
of  a  barred  community  debt,  while  upholding 
against  attack  by  such  heirs  the  title  to  com- 
munity property,  acquired  by  a  purchaser  at 
forced  sale,  under  a  Judgment  against  the 
surviving  husband  on  a  barred  community 
debt.  Henry  v.  McNew,  29  Tex.  Civ.  App. 
288,  69  S.  W.  217. 

That  the  power  of  the  survivor  over  com- 
munity obligations  is  greater  than  that  of 
the  partner  in  a  dissolved  firm  over  partner- 
ship obligations  is  made  manifest  by  con- 
trasting our  decisions  which  deny  the  right 
of  the  partner  to  bind  the  dissolved  firm  by 
acknowledgments  or  renewals  of  partnership 
debts,  with  our  decisions  which  assert  the 
right  of  the  survivor  to  bind  the  community 
estate  by  his  acknowledgments  and  renewals 
of  community  debts.  Speake  7.  White,  14 
Tex.  364;  Brown  v.  Chancellor,  61  Tex.  438; 
Frank  v.  De  Lopez,  2  Tex.  Civ.  App.  250,  21 
S.  W.  279;  Morris  v.  Morris,  47  Tex.  Civ. 
App.  244,  105  S.  W.  246. 

The  right  or  power  of  the  survivor,  which 
we  uphold,  to  make  valid  disposition  of  real 
estate,  belonging  to  the  community,  for  the 
purpose  of  paying  the  community  debts  for 
which  such  realty  is  liable,  unrestrained  save 
that  it  be  always  exercised  in  good  faith,  has 
its  foundation  in  the  obligation  or  duty  to 
pay  those  debts  with  that  real  estate,  and,  as 
long  as  that  obligation  or  duty  subsists,  so 
long  ought  the  survivor's  right  or  power  of 
disposition  to  continue.  With  the  law  plac- 
ing it  within  the  surviving  husband's  power 
to  either  pay  or  defeat  a  just  obligation  of 
the  community  estate  of  himself  and  his  de- 
ceased wife,  it  is  plainly  our  duty  to  uphold 
his  election,  in  good  faith,  to  pay  same,  and 
we  accordingly  hold  in  this  case  that  the 


surviving  husband's  ▼ohmtffry  deed  to  sat- 
isfy the  purchase-money  note,  given  in  the 
wife's  lifetime,  for  the  225  acres  pf  land  in 
controversy,  passed  a  good  title  to  the  entire 
225  acres,  as  against  the  heirs  of  the  wife, 
and  the  Judgment  of  the  Cdurt  of  Civil  Ap- 
peals is  accordingly  reversed,  and  the  judg- 
ment of  the  district  court  is  in  all  things  af- 
firmed. 


(85  Tex.  Cr.  R.  234) 

GLASCOB  v.  STATE.     (No.  4959.) 

(Court  of  Criminal  Appeals  of  Texas.    March 

26,  1919.     On  Motion  for  Rehearing, 

April  23,  1919.) 

1.  Criminal  Law  «=»1091(11),  1092(5)— Ap- 
peal—Bill  of  Exceptions— Filing  Dur- 
ing Term  Time. 

Alleged  error  in  declining  to  grant  a  new 
trial  because  of  misconduct  of  jury  after  having 
taken  evidence  Upon  motion  must  be  presented 
to  appellate  court  by  bill  of  exceptions  contain- 
ing the  facts  and  evidence  filed  during  the  term 
of  the  court. 

2.  Criminal  Law  «J=>600(3)— Continuance— 
Absent  Witness— Admission. 

Court  did  not  err  in  refusing  to  continue 
trial  upon  ground  of  absent  witness,  where  the 
facts  to  which  witness  would  have  testified  were 
admitted  by  state  to  be  true. 

3.  Criminal  Law  «=>1111(4)— Appeal— Bill 
or  Exceptions— Explanation  bt  Court. 

Where  bill  of  exceptions  complaining  of  re- 
marks of  prosecuting  attorney  contained  approv- 
al and  explanation  by  court  setting  forth  en- 
tirely different  statement  than  appellant  claim- 
ed, and  no  bill  of  exceptions  was  taken  by  appel- 
lant to  the  bill  as  approved  and  explained,  the 
court  on  appeal  will  accept  the  court's  statement 
in  the  approval  as  correct. 

4.  Witnesses  «=>274(2)— CROss-ExAMiNATioir 
or  Character  Witness  —  Specific  In- 
stances. 

Where  witness  testified  to  defendant's  repu- 
tation, it  was  permissible  for  state,  upon  crosa- 
examination,  to  ask  witness  if  he  had  not  heard 
of  certain  specific  matters  affecting  the  reputa- 
tion, but  such  examination  should  not  have 
extended  to  particulars  of  specific  instances. 

5.  Witnesses  «=»286(4)— Redirect  Examina- 
tion. 

Where  defendant,  without  objection,  permit- 
ted state  to  cross-examine  witness  testifying  to 
defendant's  reputation  as  to  specific  instances, 
he  could  not,  on  redirect,  go  further  into  such 
objectionable  particulars. 

6.  Criminal  Law  «js»396(l)— Evidence  Ad- 
missible Because  or  Adverse  Party's  Ev- 
idence. 

When  one  silently  permits  objectionable 
matters  to  be  introduced  against  him,  he  may 
not  be  heard  to  complain  because  he  la  not 
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also  permitted  to  violate  the  rales  of  evidence 
by  further  Investigation  of  such  objectionable 
matter. 

On  Motion  for  Rehearing. 

7.  Obiminai,  Law  «=3fl00(3)— Continuance— 
Admission  or  Testimony  or  Absent  Wit- 
ness. 

Where  defendant's  motion  for  continuance 
upon  ground  of  absent  witness  is  denied,  state 
may  thereafter  admit  the  truth  of  facts  to  which 
such  witness  would  have  testified,  since  it  could 
have  called  the  witness  himself. 

8.  OBnnNAi,  Law  «3=>597(1>— Continuance- 
Absence  ay  Witness. 

On  application  for  continuance  upon  ground 
of  absence  of  witness,  where  it  plainly  appears 
from  other  testimony  that  the  absent  witness 
would  not  testify  as  alleged,  or  that  such  tes- 
timony is  improbable,  and  not  likely  true,  the 
application  for  continuance  is  properly  denied. 

9.  Cbiminal  Law  «=>603(7>— Continuance— 
Sufficiency  ov  Application. 

Application  for  a  continuance  because  of 
absence  of  witness  should  be  genuine  and  truth- 
ful, and  should  state  as  accurately  as  possible 
what  witness  would  testify  to. 

10.  Criminal  Law  «j=»720(4)  —  Teial  —  Re- 

XABKS  Of  PBOSECTJTOB.         . 

Where  defendant's  motion  for  continuance 
on  ground  of  absence  of  two  witnesses  was  de- 
nied, and  state  thereafter  produced  one  of  the 
witnesses  and  admitted  the  facts  to  which  the 
other  would  have  testified,  prosecutor's  state- 
ment in  argument  that  the  state  had  found  one 
of  the  witnesses  and  brought  him  to  court,  but 
were  unable  to  find  the  other,  and  therefore  ad- 
mitted the  truth  of  his  testimony,  was  not  ob- 
jectionable. 

Appeal  from  District  Court,  Hunt  County; 
Wm.  Pierson,  Judge. 

Lowry  Glascoe  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Neyland  &  Neyland,  Thos.  W.  Thompson, 
and  Evans  &  Shields,  all  of  Greenville,  for 
appellant. 

Clark  &  Sweeten,  of  Greenville,  and  BL  B. 
Hendricks,  Asst  Atty.  Gen.,  for  the  State. 


LATTIMORE,  J.  In  this  case  appellant 
was  convicted  In  the  district  court  of  Hunt 
county  for  the  offense  of  murder,  and  his 
punishment  fixed  at  12  years'  confinement  in 
the  penitentiary. 

[1]  An  examination  of  the  record  discloses 
but  four  bills  of  exception,  which  will  be  no- 
ticed by  us  In  their  regular  order.  The  first 
bill  of  exceptions  complains  of  the  trial 
court's  action  in  declining  to  grant  appellant 
a  new  trial  because  of  the  misconduct  of  the 
Jury.  Touching  this  matter,  the  court  heard 
evidence  for  and  against  the  contention  of 


appellant,  and,  after  hearing  same,  overruled 
this  ground  of  appellant's  motion  for  new 
trial.  The  matter  which  Is  the  basis  of  this 
complaint  is  not  presented  to  us  in  such  way 
as  we  are  able  to  say  whether  the  court's  ac- 
tion was  correct  or  not,  as  It  is  now  the  well- 
settled  law  of  this  state  by  decisions  of  this 
court  that,  In  order  to  present  such  matter 
of  complaint,  the  evidence  heard  by  the  court 
must  be  brought  here  for  consideration  by 
bill  of  exceptions  containing  the  facts  and 
evidence  which  must  be  filed  during  the  term 
of  the  court.  An  examination  of  the  record 
discloses  that  the  term  of  court  at  which  this 
trial  was  had  adjourned  on  December  1, 
1917,  and  the  bill  of  exceptions  containing 
the  evidence  and  facts  beard  by  the  court  in 
support  of  this  ground  of  the  motion  for  new 
trial  was  not  filed  until  February  25, 1918,  and 
therefore  such  facts  cannot  be  considered  by 
us,  and,  as' stated,  we  are  unable  to  deter- 
mine whether  the  court  correctly  decided  said 
Issue  or.  not. 

[2]  The  appellant's  second  bill  of  excep- 
tions was  taken  to  the  court's  action  in  over- 
ruling his  application  for  a  .continuance.  A 
continuance  was  sought  by  the,  appellant  be- 
cause of  the  absence  of  the  witnesses  Brew- 
er and  Wheeler.  The  former  was  brought 
into  court  before  the  trial  was  concluded  and 
tendered  to  the  appellant  as  a  witness  by 
the  state;  and  prior  to  the  conclusion  of  the 
trial  the  state  in  open  court  admitted  the 
truth  of  the  matter  which  appellant  set  up 
in  his  application  as  to  what  he  expected  to 
prove  by  the  witness  Wheeler,  and  said  mat- 
ters were  read  to  the  jury  and  admitted  by 
the  state  to  be  true.  In  this  state  of  the 
record  we  see  no  error  in  the  court's  action 
in  overruling  the  application  for  a  contin- 
uance. 

[3]  Bill  of  exceptions  No.  3  was  taken  to 
the  action  of  the  court  In  permitting  the  ar- 
gument of  the  private  prosecuting  counsel 
for  the  state  made  in  his  closing  address  to 
the  jury.  And  stated  by  appellant  In  the  bill, 
the  argument  was  very  objectionable,  but  In 
the  court's  approval  and  explanation  an  en- 
tirely different  statement  is  set  forth  of  what 
was  in  fact  said  by  the  state's  attorney  in  his 
argument,  and  as  the  same  appears  In  the 
approval  of  the  court,  the  contention  of  the 
appellant  is  wholly  negatived,  and  the  argu- 
ment was  in  no  wise  erroneous.  There  Is  no 
further  controversy  in  the  record  over  the 
matter,  and  no  bill  of  exceptions  was  taken 
by  the  appellant  to  the  bill  as  approved  and 
explained  by  the  trial  court  Accepting  the 
court's  statement  in  said  approval  as  correct 
there  is  no  error  shown  in  said  bill  of  excep- 
tions. 

[4-8]  The  remaining  bill  of  exceptions  in 
the  record  is  to  the  court's  refusal  to  grant 
appellant's  motion,  for  new  trial  generally. 
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There  Is  only  one  ground  In  Bald  motion  not 
covered  by  the  objections  already  discussed 
herein,  and  that  complains  of  the  court's  ac- 
tion in  refusing  to  grant  a  new  trial  because 
of  the  alleged  error  of  the  court  In  refusing 
to  permit  appellant  to  re-examine  the  witness 
Patterson  as  to  certain  matters  about  which 
said  witness  had  been  interrogated  upon 
cross-examination  by  the  state.  There  is  no 
separate  and  Independent  bill  of  exceptions 
In  the  record  showing  the  facts  surrounding 
this  action  of  the  court,  and,  as  presented, 
we  are  unable  to  say  If  error  was  committed 
or  not  When  said  witness  Patterson  testified 
to  the  reputation  of  appellant  upon  the  point 
of  his  being  a  peaceable,  law-abiding  citizen 
or  otherwise,  it  became  permissible  for  the 
state  to  ask  said  witness  if  he  had  not  heard 
of  certain  specific  matters  affecting  said  rep- 
utation, but  such  examination  should  not 
have  been  extended  to  the  particulars  of  such 
specific  instances,  and,  if  appellant  sat  quiet- 
ly, and  without  objection  permitted  the  par- 
ticulars of  such  specific  Instances  to  be  in- 
quired into,  he  may  not  attempt  upon  redirect 
examination,  over  objection,  to  Interrogate 
said  witness  farther  as  to  such  objectionable 
particulars.  The  well-recognized  rule  Is  that, 
when  one  silently  permits  objectionable  mat- 
ters to  be  introduced  against  him,  he  may 
not  be  heard  to  complain  because  he  is  not  al- 
so permitted  to  violate  the  rules  of  evidence 
by  further  Investigation  of  such  objectionable 
matters. 

There  being  no  errors  shown  by  the  record 
in  this  case,  the  judgment  of  the  lower  court 
Is  affirmed. 

On  Motion  for  Rehearing. 

Appellant  brings  his  case  before  us  asking 
for  a  rehearing  and  that  we  set  aside  our 
opinion  rendered  at  a  former  time  during 
this  term. 

In  our  original  opinion  we  declined  to  con- 
sider the  facts  adduced  In  support  of  that 
part  of  appellant's  motion  for  new  trial  set- 
ting up  misconduct  of  the  jury,  because  no 
statement  of  such  facts  as  were  brought  be- 
fore the  court  in  support  thereof  was  filed 
during  the  said  term  of  court  at  which  the 
case  was  tried;  neither  was  any  bill  of  ex- 
ceptions containing  said  evidence  filed  during 
said  term.  The  settled  law  of  this  state,  by 
the  decisions  of  this  court,  requires  that  a 
statement  of  the  facts  In  such  case  be  filed 
during  the  trial  term. 

Appellant  Insists  in  this  motion  that  we 
were  In  error  in  our  above  holding,  but  a  re- 
view of  the  record  has  confirmed  us  In  the 
correctness  of  our  opinion.  There  is  no  sep- 
arate statement  of  such  facts  filed,  and  the 
only  reference  thereto  is  found  in  appellant's 
bill  Of  exceptions  No.  1,  which  was  filed  on 


February  25, IMS,  long  after  the  adjournment 
of  said  trial  term  of  court  An  examination 
of  said  bill  of  exceptions  shows  what  pur- 
ports to  be  the  testimony  adduced  on  said 
hearing,  set  out  at  length,  but  there  is  noth- 
ing in  said  bill,  or  the  approval  of  the  same, 
which  shows  any  filing  of  said  statement  dur- 
ing term  time.  Following  said  testimony,  as 
set  out  In  said  bill,  appears  a  blank  agree- 
ment for  the  signature  of  the  attorneys  and 
an  approval  of  said  statement  by  the  trial 
court  which  is  not  in  any  wise  dated,  and  this 
Is  followed  by  a  blank  for  the  approval  of 
the  district  clerk  showing  when  the  same  was 
filed,  but  there  are  no  dates  in  said  certifi- 
cates, nor  is  the  name  of  the  district  clerk 
appended  thereto;  and  there  is  nothing  In 
the  bill,  as  stated  before,  which  shows  when 
said  statement  of  facts  was  filed,  if  same  was 
ever  filed,  and  this  bill  of  exception,  as  stat- 
ed, was  not  filed  until  adjournment  of  the 
term. 

It  Is  also  strongly  urged  In  said  motion  that 
we  were  In  error  In  holding  that  the  trial 
court  correctly  overruled  appellant's  applica- 
tion for  a  continuance.  He  insists  that  it  Is 
error  for  the  lower  court  to  overrule  an  ap- 
plication for  a  continuance  in  the  beginning 
of  a  trial,  and  thereafter  let  the  accused  try 
his  case  believing  and  relying  upon  the  fact 
that  reversible  error  has  thus  been  commit- 
ted by  the  court  when  In  fact  the  court  Is 
acting  In  accordance  with  a  secret  agree- 
ment or  understanding  that  the  state  is  to  be 
permitted  near  the  close  of  the  trial  to  ad- 
mit the  truth  of  the  facts  set  op  In  said  ap- 
plication, and  thereby  seek  to  deprive  appel- 
lant of  the  benefit  of  such  error. 

[7-9]  Appellant  bases  his  complaint  on  an 
erroneous  assumption,  to  wit  that  there  was 
some  secret  agreement  shown  on  the  part  of 
the  lower  court  In  overruling  said  applica- 
tion, to  the  effect  that  he  would  later  permit 
the  state  to  admit  the  truth  of  the  matters 
which  appellant  expected  to  prove  by  the 
absent  witnesses.  We  have  searched  the  rec- 
ord carefully  to  ascertain  If  there  be  any- 
thing on  which  such  .assumption  df  appellant 
might  be  fairly  based,  and  our  conclusion  is 
that  the  facts  seem  to  warrant  the  opposite 
assumption,  that  the  state  had  tried  to  find 
and  bring  into  court  the  two  absent  witness- 
es, and  did  in  fact  produce  one  of  them,  but 
falling  to  find  the  other,  the  State  was  then 
forced  to  the  necessity  of  admitting  the  truth 
of  the  alleged  testimony  of  said  witness 
whom  they  could  not  find.  This,  we  think, 
the  state  had  a  clear  right  to  do.  If  the  rule 
should  be  as  appellant  contends,  and  the  state 
be  compelled  to  make  Its  admission  of  the 
truth  of  the  facts  set;  out  In  the  application, 
at  the  time  or  before  the  court  overruled 
same.  It  might  easily  result  in  studied  efforts 
to  keep  witnesses  away  who  might  otherwise 
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be  found  during  the  progress  ;of  trials;  and 
It  certainly  would  reader  nugatory  the  well- 
settled  rule  that,  where  It  plainly  appears 
from  other  testimony  that  the  absent  wit- 
ness would  not  testify  as  alleged,  or  that  such 
testimony  Is  Improbable,  and  not  likely  true, 
In  such  case' the  application  Is  properly  over- 
ruled. The  application  for  a  continuance  be- 
cause of  the  absence  of  a  witness  should  be 
genuine  and  truthful,  and  the  party  making 
same  should  state  as  accurately  as  possible 
what  said  witness  or  witnesses  would  testify. 
The  opposite  party  cannot  be  deprived  of  the 
right  to  bring  such  witnesses  into  court  at 
any  time  before  the  evidence  Is  concluded, 
nor  do  we  see  any  weighty  reason  why  the 
truth  of  such  testimony  may  not  be  In  like 
manner  admitted  when  the  personal  presence 
of  the  witness  is  not  had.  If  counsel  wish- 
ed this  court  to  act  upon  the  proposition'  that 
the  trial  court  was  a  party  to  any  proceeding 
to  deprive  appellant  of  any  right,  the  same 
should  be  shown  otherwise  than  by  an  argu- 
ment 

[10]  Appellant  further  contends  that  we 
should  have  reversed  the  case  because  of  the 
language  used  by  the  prosecution  In  the 
closing  argument  It  is  apparent  that  appel- 
lant misunderstood  our  former  opinion.  We 
did  not  say  in  the  same,  as  we  are  quoted  in 
this  motion  as  having  said,  "The  language 
used  in  the  closing  argument  was  very  ob- 
jectionable," but  stated  that  the  language 
of  the  prosecutor,  as  stated  by  the  court  in 
his  qualification  of  the  bill  of  exceptions,  was 
In  no  wise  erroneous.  The  language  attribut- 
ed to  the  prosecutor  in  the  bill  of  exceptions 
as  prepared  and  presented  to  the  trial  court 
by  appellant  was  very  objectionable,  but  said 
court,  In  approving  said  bill,  emphatically 
says  that  no  such  language  was  used,  and, 
appellant  having  accepted  the  bill  In  that 
form,  we  have  no  other  option  except  to  do 
likewise.  We  have  again  examined  the  ar- 
gument as  stated  by  the  court,  and  find  noth- 
ing erroneous  therein.  The  statement  in 
said  argument  that  the  state  had  found  one 
of  the  absent  witnesses  and  brought  him  to 
court,  but  were  unable  to  find  the  other,  and 
therefore  admitted  the  truth  of  his  testi- 
mony, seems  to  us  not  open  to  the  criticism 
of  appellant  It  appears  to  have  been  repeat- 
edly stated  in  said  argument  not  only  that 
the  state  had  admitted  as  true  all  the  facts 
stated  In  said  application,  but  also  that  the 
jury  were  to  consider  them  as  true.  This 
motion  is  strongly  and  Ingeniously  argued  by 
appellant  and  we  regret  we  are  unable  to 
agree  with  his  learned  counsel  In  the  legal 
propositions  announced. 

Believing -that  the  former  opinion  of  this 
court  is  correct  the  motion  for  rehearing  Is 
overruled. 


(»  TM.  Or..R.  1U) 
MATJNEY  v.  STATU    (No.  4861.) 

(Court  of  Criminal  Appeals  of  Texas.    B>*.  26, 

1019.    On  Motion  for  Rehearing, 

April  Id,  1ML9.) 

1.  Homicide      *=»158(1,4)   —   Evidence  — 
Threats. 

In  homicide  prosecution,  where,  during  the 
evening  before  the  killing,  accused's  sister  had 
threatened  to  shoot  deceased,  and  accused  in 
answer  had  said,  "Never  mind;  that  is  my 
affair,  and  I  will  see  to  it"  the  statements  by 
both  the  sister  and  accused  are  admissible. 

2.  Criminal  Law  <9=»1091(4)— Appeal— Bill 
or  Exceptions— StnwiciKNOT. 

Bill  of  exceptions,  consisting  of  questions 
and  answers,  followed  by  statement  that  evi- 
dence was  objected  to  because  irrelevant,  imma- 
terial, incompetent  and  prejudicial,  where  no 
surrounding  facts  are  stated,  and  no  reason 
given  why  the  evidence  is  irrelevant  etc.,  will 
not  be  considered. 

3.  Criminal  Law  «=>450— Evidence— Prov- 
ince or  Just. 

In  homicide  prosecution,  question  asked  de- 
fendant's sister  whether  it  was  not  a  fact  that 
she,  her  father,'  and  defendant  had  had  no  in- 
tention of  pleading  insanity  until  after  the  ex- 
amining trial,  and  people  had  testified  that  the 
reputation  of  witness  and  defendant  for  virtue 
and  chastity  was  bad,  leading  them  to  think  that 
their  plea  of  insult  to  female  relative  was  broken 
down,  and  answer  thereto  that  witness  "knew 
it  at  the  examining  trial,"  and  "as  soon  as  we 
employed  our  lawyer,"  did  not  Invade  province 
of  jury. 

4.  Criminal  Law  *£=»448(1)— Evidence— Con- 
clusion or  Attorney. 

In  homicide  prosecution,  question  asked  de- 
fendant's sister  of  whether  it  was  not  a  fact  that 
she,  her  father,  and  defendant  had  had  no 
intention  of  pleading  insanity  until  after  the 
examining  trial,  and  people  had  testified  that  the 
reputation  of  witness  and  defendant  for  virtue 
and  chastity  was  bad,  leading  them  to  think  that 
their  plea  of  insult  to  female  relative  was  broken 
down  and  answer  thereto  that  witness  "knew  it 
at  the  examining  trial,"  and  "as  soon  as  we 
employed  our  lawyer,"  did  not  call  for  a  con- 
clusion of  the  attorney. 

6.  Criminal  Law  <S=*448(1)  —  Evidence  — 
Homicide  Prosecution. 
In  homicide  prosecution,  question  of  wheth- 
er witness  was  under  the  rule,  and  answer  that 
witness  did  not  think  so,  was  not  objectionable. 

6.  Criminal  Law  <8=»338(1)  —  Evidence  — 
Homicide  Prosecution. 

In  homicide  prosecution,  evidence  that  wit- 
ness was  present  at  the  examining  trial  was 
not  objectionable. 

7.  Witnesses  *=>77— Reputation  or  Deceas- 
ed —  Discretion  —  Preliminary  Examina- 
tion or  Witness. 

Examination  by  prosecuting  attorney  of  wit- 
ness offered  by  defendant  on  question  of  general 
reputation  of  deceased,  for  purpose  of  prelimir 
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nary  test  of  witness,  is  discretionary  with  the 
court.    • 

&  CRIMINAL  LAW  *=»1081(8)— Appeal— Bill 
or  Exceptions— Examination  of  Experts. 
Bill  of  exceptions,  quoting  from  a  hypotheti- 
cal case  stated  to  expert  witness,  and  stating 
that  it  was  objected  to  because  it  did  not  con- 
form to  the  statutes  of  Texas,  nor  to  rules  of 
courts,  without  specifying  the  particular  statut* 
or  rule-  violated,  is  insufficient 

9.  Criminal  Law  <8=>1091(3)— Appeal— Bill 
of   Exceptions— Evidence. 

Bill  of  exceptions  objecting  to  testimony 
upon  ground  that  the  proper  predicate  had  not 
been  laid,  not  containing  statement  of  any  fact 
showing  why  such  evidence  is  objectionable, 
was  insufficient. 

10.  Criminal  Law  *=»1091(4)— Appeal— Bill 
op  Exceptions. 

Bill  of  exceptions  setting  out  numerous 
questions  and  answers  with  general  objection  to 
the  whole,  or  a  general  motion  to  exclude  all 
the  testimony  of  witness,  not  specifying  any 
fact  or  facts  making  the  evidence  inadmissible, 
will  not  be  considered. 

11.  Criminal  Law  «=»730(14)— Abqument  or 
Counsel— Action  of  Court. 

In  homicide  prosecution,  prosecutor's  state- 
ment during  his  argument  that,  "if  the  jury 
under  the  evidence  in  this  case  cannot  convict 
the  defendant,  they  might  as  well  tear  down 
the  courthouse,"  and  further  statement  that  if 
defendant  was  convicted  she  would  have  the 
right  to  go  to  the  Governor  and  ask  him  for  a 
pardon,  was  not  reversible  error,  where  court 
instructed  jury  not  to  consider  such  statements. 

12.  Criminal  Law  <a=»1163(6>— Review— Mis- 
conduct of  Juby— Conversation  with 
Outsider— Presumption  as  to  Prejudice. 

Conversation  of  juror  with  another  person 
without  court's  permission,  in  violation  of  Code 
Or.  Proc.  1911,  art.  748,  will  be  presumed 
upon  conviction  to  have  been  injurious  to  de- 
fendant, but  such  presumption  can  be  over- 
come, burden  being  upon  the  state  to  satisfy 
court  that  no  injury  has  resulted. 

13.  Contempt  «=>14  —  Conversation  with 
Jurob. 

Juror  and  person  with  whom  he  converses 
without  court's  permission,  in  violation  of  Code 
Or.  Proc.  1911,  art  748,  is  guilty  of  contempt 
under  article  749. 

14.  Criminal  Law  $=855(8)— Misconduct  of 
Jury— Conversation  with  Outsider.        ' 

Code  Cr.  Proc.  1911,  art  748,  prohibiting 
juror  from  conversing  with  another  person  with- 
out court's  permission,  should  be  strictly  en- 
forced. 

15.  Homicide  *=>340(4)— Review— Harmless 
Error— Instruction. 

In  homicide  prosecution  alleged  errors  in 
charging  as  to  what  facts  would  reduce  an 
unlawful  killing  from  murder  to  manslaughter 
was  harmless  where  defendant  was  convicted  of 
manslaughter. 


18.  Obtmtoal  Law  «s>829(5)  —  Trial  —  In- 
structions. 
There  was  no  error  in  refusing  special  charge 
on  self-defense  substantially  the  same  as  the 
special  charge  given  by  court  on  the  same  sub- 
ject 

17.  Criminal  Law  <8=>1158(3)— Review— Con- 
flicting Evidence. 

Court  of  Criminal  Appeals  will  not  reverse 
judgment  where  the  evidence  is  merely  conflict- 
ing. 

18.  Homicide  «=332(3>— Review— Insanity— 
Conflicting  Evidence. 

In  homicide  prosecution  defended  on  ground 
of  insanity,  evidence  held  sufficiently  conflicting 
to  justify  court  of  criminal  appeals  in  refusing 
to  disturb  verdict  of  guilty. 

On  Motion  for  Rehearing. 

19.  Criminal  Law  «=»1091(1, 10>— Appeal- 
Bill  of  Exceptions. 

BUI  of  exceptions  must  be  complete  in  itself, 
and  must  show  not  only  what  transpired,  but 
must  set  out  objection  and  enough  facts  to  make 
the  error  complained  of  apparent  without  the 
necessity  of  appellate  court  searching  the  rec- 
ord. 

20.  Criminal  Law  «=»1091(8)— Appeal— Bill 
of  Exceptions. 

Bill  of  exceptions  to  cross-examination  as 
to  witness'  examination  before  the  grand  jury, 
objected  to  on  ground  that  defendant  was  not 
present  and  that  such  evidence  was  not  binding 
upon  her,  is  insufficient 

Appeal  from  District  Court,  Hopkins  Coun- 
ty;  William  Pierson,  Judge. 

r 

Maude  Mauney  was  convicted  of  man- 
slaughter, and  she  appeals.    Affirmed.   . 

J.  A.  Dial,  of  Sulphur  Springs,  and  Martin 
&  McDonald,  of  Austin,  for  appellant 

B.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

LATTIMORE,  J.  In  this  case  the  appel- 
lant was  charged  by  Indictment  in  the  dis- 
trict court  of  Hopkins  county  with  the  offense 
of  murder,  which,  upon  trial,  was  by  the  jury 
reduced  to  manslaughter,  of  which  she  was 
convicted,  and  her  punishment  fixed  at  con- 
finement in  the  penitentiary  for  five  years. 

Appellant  took  85  bills  of  exceptions  dur- 
ing the  course  of  the  trial,  a  number  of  which 
do  not  appear  in  the  record  by  written  and 
filed  agreement  by  counsel.  We  shall  notice 
all  those  which  we  deem  of  sufficient  im- 
portance. 

[1]  By  her  bill  of  exceptions  No.  2  appel- 
lant seeks  a  review  of  the  trial  court's  action 
in  permitting  the  witness  Basley,  for  the 
state,  to  tell  what  the  sister  of  the  appellant 
Miss  Allie  Lee  Mauney,  said  the  evening  be- 
fore the  killing;  the  objection  being  that  it 
was  the  act  and  statement  of  another  party 
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not  shown  to  be  ratified  by  the  appellant,  bnt 
disaffirmed  by  her.  We  see  no  error  In  the 
ruling  as  the  same  appears  In  the  record. 
The  witness  Easley  testified  that  appellant 
had  phoned  him  to  come  to  where  she  and 
her  sister  were  on  the  second  day  before  the 
killing;,  but  that  he  told  her  he  could  not 
come  until  the  next  day,  and  accordingly 
he  met  the  two  women  on  the  evening  before 
the  killing.  Appellant  then  told  Easley  at 
length  of  the  acts,  statements,  and  conduct  of 
deceased  In  watching  and  following  the  wit- 
ness' car  and  appellant's  car  and  having  oth- 
ers to  watch  and  follow  them.  During  the 
conversation  Allie  Lee  Manney  spoke  np,  and 
said  that  he  had  been  following  her  (which 
"her"  Is  not  very  clear),  and  stated  that  "if 

he  did  not  cut  it  out she  would  shoot  his 

Q d off."    It  appears  that  appellant 

then  said  never  mind,  that  was  her  affair, 
and  she  would  see  to  it  herself. 

Reference  to  the  statement  of  facts  for  the 
surroundings  discloses  that  witness  had  told 
"them"  that  he  would  not  do  anything  with 
It,  and  that  Miss  Maude  (appellant)  said  that 
she  would  attend  to  It  herself,  directly  after 
the  statement  by  Allle  Lee  which  is  here  ob- 
jected to.  This  was  about  sundown  before 
the  killing  the  next  morning.  The  statements 
of  Allie  Lee  so  made  are  admissible  to  ex- 
plain and  make  clear  what  appellant  meant 
when  she  made  the  threatening  statements 
attributed  to  her.  It  seems  clear  that  if  one 
person  threaten  to  shoot  another,  and  the 
accused,  being  present  and  hearing  the  threat, 
says,  "Never  mind,  that  is  my  affair  and  I 
will  see  to  it,"  and  very  soon  thereafter  her- 
self shoots  such  party,  that  both  her  state- 
ment and  that  of  the  other  person,  explana- 
tory and  antecedent  to  hers,  will  be  admis- 
sible. 

[2]  Appellant's  bill  No.  7  cannot  be  con- 
sidered for  several  reasons.  It  consists  of 
about  10  questions  and  their  answers,  follow- 
ed by  the  statement  that  said  evidence  at  the 
time  It  was  offered  was  objected  to  because 
It  was  irrelevant,  immaterial,  incompetent, 
and  prejudicial.  No  surrounding  facts  are 
stated,  and  no  reason  given  why  the  same 
falls  under  any  of  these  general  heads  of  ob- 
jection. This  court  holds  that  "incompetent 
and  Irrelevant"  Is  without  meaning  and  in- 
definite. Pangburn  v.  State,  66  S.  W.  72; 
also  that  "irrelevant  and  prejudicial"  Is 
too  general  to  be  considered.  Wilson  v.  State, 
63  Tex.  Cr.  R.  82, 138  S.  W.  409;  also  "irrel- 
evant and  immaterial"  is  too  general  to  be 
considered.  Jones  v.  State,  65  Tex.  Cr.  R.  69, 
144  S.  W.  262.  For  these  reasons  this  bill  can- 
not be  considered,  and  we  note  the  same  de- 
fects obtain  as  to  appellant's  bills  Nos.  9, 
10,  13,  15,  16,  17,  24,  and  25,  none  of  which 
will  be  further  considered. 

Bill  of  exceptions  No.  12  complains  of  the 
action  of  the  trial  court  in  permitting  the 
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prosecution  to  ask  Allle  Lee  Manney,  the  sis- 
ter of  appellant,  If  It  was  not  a  fact  that  she 
and  her  father  and  the  appellant  had  no  In- 
tention of  pleading  Insanity  until  after  the 
examining  trial,  after  the  best  people  of  that 
country  had  come  there  and  testified  that 
the  reputation  of  appellant  and  witness  were 
bad  for  virtue  and  chastity,  "and  you  thought 
your  plea  of  Insult  to  a  female  relative  was 
broken  down,  then  you  decided  to  put  in -the 
insanity  plea."  To  which  the  witness  an- 
swered "I  knew  it  at  the  examining  trial; 
I  knew  It  just  as  soon  as  we  employed  our 
lawyer."  The  objection,  as  stated,  to  both 
question  and  answer,  is  that  the  same  Is  ar- 
gumentative, prejudicial,  called  for  a  con- 
clusion of  the  attorney,  and  Invades  the  prov- 
ince of  the  Jury. 

[9, 4]  Neither  the  question  nor  answer  in- 
vades the  province  of  the  jury,  nor  does  the 
same  call  for  a  conclusion  of  the  attorney, 
and  to  say  that  the  same  Is  argumentative 
and  prejudicial  is  merely  a  general  and  in- 
definite statement,  which  presents  nothing 
that  we  can  consider. 

Bill  of  exceptions  No.  14  presents  no  er- 
ror. Several  different  questions  were  asked, 
and  when  objection  was  made  the  same  were 
not  pressed  to  answer,  and  the  only 'questions 
permitted  by  the  court  to  be  answered  were 
whether  the  witness  Jack  Mauney  was  un- 
der the  rule,  to  which  he  answered  he  did 
not  think  so,  and  the  further  question  if  he 
was  not  present  when  the  examining  trial 
was  had,  to  which  witness  answered  that 
he  was.  This  court  has  held  many  times  that 
when  the  bill  of  exceptions  only  shows  ques- 
tions and  omits  the  answers  the  matter  will 
not  be  considered.  Hatzfeld  v.  Walsh,  55  Tex. 
Civ.  App.  573,  120  S.  W.  525;  Clark  v.  State, 
67  Tex.  Cr.  R.  38,  148  S.  W.  801. 

[S]  The  two  questions  which  were  answer- 
ed, as  shown  by  this  bill,  present' no  possible 
objection. 

[6]  BUI  of  exceptions  No.  15  states  a  num- 
ber of  questions  and  answers,  with  a  gener- 
al statement  of  the  objection  thereto,  bat 
without  any  connecting  statement  of  any  fact 
or  facts  In  the  case.  The  bill  is  entirely  too 
general  for  consideration.  Howard  v.  State, 
65  Tex.  Cr.  R.  25,  143  S.  W.  178. 

Bill  of  exceptions  No.  18  sets  out  a  page  of 
questions  and  answers  to  the  witness  Dr. 
Holbrook,  with  the  statement  that  the  appel- 
lant objected  to  the  question  as  propounded. 
We  are  wholly  uninformed  as  to  which  ques- 
tion the  objection  is  aimed  at,  and  find  noth- 
ing of  error  in  the  bill. 

Bill  of  exceptions  No.  19  complains  that  In 
the  hypothetical  case  stated  by  the  prosecut- 
ing attorney  to  the  appellant's  witness  Dr: 
Holbrook  it  was  incorrectly  stated  to  said 
witness  that  "Immediately  after  she  came 
back,  after  she  had  fired  the  fatal  shot,  she 
made  the  statement,  as  testified  to  by  Allle 
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Lee  or  Fred,  that  she  had  killed  Will 
Bridges;"  to  which  statement  by  the  prose* 
cution  objection  was  made  that  no  such  tes- 
timony was  in  the  record  and  that  no  witness 
bad  so  testified.  While  this  was  very  Indefi- 
nite, we  took  the  trouble  to  look  through  the 
testimony  of  Fred  Mauney,  as  set  out  in  the 
statement  of  facts,  and  observe  that  on  page 
96  thereof  said  witness  stated,  "She  came 
back  and  gave  me  the  gun.  *  *  *  She 
called  up  the  sheriff,  and  Just  said  to  the 
sheriff  that  she  had  kUled  Will  Bridges."  It 
thus  appears  that  the  hypothetical  question 
was  correct  and  no  error  Is  shown. 

[7]  Bill  of  exceptions  No.  20  complains  that 
the  state's  attorney  was  permitted  to  "take 
the  witness  from  defendant's  counsel."  Ex- 
amination of  the  same  discloses  that  the 
court  allowed  the  prosecuting  attorney  to 
make  tbe  preliminary  test  of  the  witness  Who 
was  offered  on  the  question  of  the  general 
reputation  of  the  deceased.  No  abuse  of  the 
court's  discretion  in  such  matters  is  shown. 

[•]  Bill  of  exceptions  No.  21  quotes  at 
length  from  a  hypothetical  case  stated  to  Dr. 
Gregory,  and  after  finishing  the  quotation 
from  the  question,  states  that  counsel  ob- 
jected to  the  same  because  "it  did  not  con- 
form to  the  statutes  of  Texas  nor  to  the 
rules  of  the  courts."  No  statute  or  rule  is 
pointed  out  to  us  as  having  been  violated. 
The  bill  is  wholly  insufficient. 

[9]  Bill  of  exceptions  No.  22  objects  to  the 
testimony  of  Luther  Romlne,  the  objection, 
as  stated  being  that  the  "proper  predicate 
had  not  been  laid."  This  Is  not  a  statement 
of  any  fact  showing  why  the  evidence  is 
objectionable  and  is  not  sufficient  to  eall  for 
our  review.  Douglass  v.  State,  67  Tex.  Or.  R. 
481,  148  S.  W.  1089. 

[10]  No  error  appears  in  bill  No.  26,  and  bill 
No.  27  consists  of  several  pages'  of  questions 
and  answers,  and  concludes  with  the  state- 
ment that  after  this  evidence  had  been  intro- 
duced defendant's  counsel  moved  the  court  to 
exclude  all  the  testimony  of  the  witness  as  to 
what  was  said  by  the  defendant  at  the  time 
and  from  the  time  of  the  arrival  of  the  offi- 
cers, because  she  was  in  the  custody  of  the 
law  and  had  not  been  warned,  etc.  A  bill  of 
exceptions  setting  out  numerous  questions  and 
answers,  with  a  general  objection  to  the 
whole,  or  a  general  motion  not  specific  in  Its 
statement,  such  as  this  here,  does  not  con- 
form to  the  requisites  and  should  not  be 
considered.  Boyd  V.  State,  72  Tex.  Cr.  R.  521, 
163  S.  W.  67 ;  Link  v.  State,  73  Tex.  Cr.  R. 
82,  164  S.  W.  987.  The  bill,  if  in  proper  con- 
dition otherwise,  wholly  fails  to  set  out  any 
fact  or  facts  which  makes  the  evidence  In- 
admissible, and  does  not  specify,  or  make 
plain  any  particular  matter  complained  of 
as  being  in  the  testimony  of  appellant   ' 

(11]  Bills  of  exceptions  Nos.  28  and  29  com- 


plain of  the  argument  of  the  special  prose- 
cutor. Language  such  as  used  by  him  In  bis 
statement  that  "if  the  Jury,  under  the  evi- 
dence in  this  case,  cannot  convict  the  de- 
fendant, they  might  as  well  tear  down  the 
courthouse,"  and  the  further  statement  that 
If  she  was  convicted  they  would  have  the 
right  to  go  to  the  Governor  and  ask  him  to 
exercise  his  pardoning  power,  is  not  such  as 
to  demand  a  reversal  of  tbe  case  under  the 
authorities.  No  written  charge  was  presented 
by  the  appellant  asking  that  tbe  jury  be  in- 
structed not  to  consider  same.  The  court  did 
then  and  there  verbally  instruct  the  jury 
not  to  consider  such  statements  of  said  prose- 
cuting attorney.  Hatchell  v.  State,  47  Tex. 
Cr.  R.  380,  84  S.  W.  234;  Pemberton  v. 
State,  55  Tex.  Or.  R.  464,  117  S.  W.  837; 
Parshall  v.  State,  62  Tex.  Cr.  R.  177,  138  S. 
W.  770. 

Bill  No.  31  raises  the  question  of  miscon- 
duct on  the  part  of  tbe  Jury,  based  on  the 
fact  that  one  juror  talked  frequently  with 
his  wife  during  the  trial  of  the  case  without 
the  permission  of  the  court,  and  in  violation 
of  article  748,  C.  O.  P.  Tbe  language  of  this 
article  plainly  forbids  any  one  being  with 
the  jury  while  they  are  deliberating  on  a  case 
and  from  communicating  with  a  juror  after 
he  baa  been  impaneled,  except  in  the  presence 
and  by  permission  of  the  court,  in  a  felony 
case;  and  tbe  officers  in  charge  of  Juries 
should  be  vigilant  and  careful  to  see  that  tbe 
provisions  of  this  statute  are  carefully  ob- 
served, and  that  our  trials  are  free  from 
criticism,  and  are  conducted  according  to 
law.  Tbe  trial  court  before  passing  upon  this 
matter,  heard  evidence  pro  and  con  bearing 
on  the  matter  set  up  in  this  bill,  "ana  conclud- 
ed that  the  matter  did  not  constitute  such 
error  as  to  Justify  the  granting  of  a  new 
trial.  The  juror  testified  that  his  wife  dis- 
cussed with  him  only  matters  concerning  tbe 
home  and  the  farm,  and  that  she  did  not 
mention  the  case  on  trial  in  any  way.  She 
testified  to  the  same  facts.  The  sheriff  also 
testified  that  he  heard  part  of  some  of  tbe 
conversations,  and  that  it  was  about  tbe 
business  at  home.  We  feel  that  this  statu- 
tory provision  Is  a  wise  and  just  one,  and 
that  the  interests  of  both  the  state  and  the 
accused  in  a  fair  trial  are  so  great  as  to  de- 
mand of  officers  and  jurors  an  observance 
of  its  requirements.  Not  only  should  the 
appearance  of  evil  be  avoided  by  strict  ob- 
servance of  this  statutory  ruin  forbidding; 
communications  with  the  jury  when,  the 
court  Is  not  present,  but  the  further  fact  is 
true  that  human  nature  Is  frail  and  prone  to 
excuse  itself;  and  it  is  easily  possible  to 
conceive  a  ease  where  the  party  conversing 
with  a  Juror,  as  well  as  the  juror  himself, 
fearful  of  punishment  for  contempt,  might 
not  remember  all  that  passed  at  such  coo- 
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versatlons,  and  might  deny  mention  of  the 
case  between  them  by  virtue  of  a  conven- 
lent  memory. 

[12]  We  Chink  the  rale  in  cases  of  a  viola- 
tion of  the  provisions  of  article  748  ought  to 
be  that  Injury  in  such  case  is  presumed  nn* 
less  the  contrary  Is  made  to  appear  to  the 
satisfaction  of  the  court?  the  trial  court  pri- 
marily, and  ultimately  this  court.  Any  pre- 
sumption can  be  overcome  by  evidence,  and 
in  such  case  of  presumptive  injury  the  bur- 
den ought  to  be  on  the  state  to  satisfy  the 
court  that  no  injury  has  resulted  from  such 
violation  of  the  statute,  in  the  instant  ce.se 
we  think  the  presumption  of  Injury  Was  met 
And  overcome  by  the  evidence  showing  what 
the  conversations  were,  and  that  no  fact 
bearing  on  the  case  Wa»  dtsdussed  between 
the  Juror  and  hie  wife. 

[II]  We  observe,  however,  for  the  benefit 
df  all  parties,  that  article  740  C.  O.  P.,  ex- 
pressly embraces  in  a  contempt  proceeding 
the  Juror  and  any  offending  person  who  vio- 
lates the  sacred  rights  of  both  the  state  and 
the  accused ;  certainly  the  trial  court  should 
strictly  enforce  these  safeguarding  Statutes. 

[14]  Sheriffs  and  deputies  who  willfully  or 
negligently  disregard  them  Should  he  held  to 
the  same  strict  account  as  Jurors  and  out- 
side offenders. 

[II]  Bills  of  exceptions  Nos.  82  and  38  re- 
late to  supposed  errors  in  the  charge  as  to 
what  facte  would  reduce  an  unlawful  hilling 
to  manslaughter,  but,  inasmuch  as  appellant 
was  only  convicted  of  this  grade  of  homicide, 
no  error  appears. 

[11]  There  was  no  error  in  refusing  spe- 
cial charge  on  self-defense,  which  was  sub* 
stantially  the  same  as  the  special  charge  on 
that  subject  given  at  the  request  ef  appel- 
lant. We  confess  ourselves  unaMe  to  find 
any  facts  in  this  record  bearing  out  any 
theory  of  self-defense,  even  had  the  trial 
court  refused  both  special  charges  asked  on 
this  subject 

[11,  fl]  Appellant  complains  of  the  verdict 
as  being  against  the  weight  of  the  evidence  on 
the  defense  of  insanity,  and  asks  a  reversal 
for  that  reason.  We  do  not  think  this  court 
should  reverse  cases  where  the  evidence  is 
merely  conflicting,  and  where  the  defense  of 
Insanity  is  interposed,  and  the  doctors  placed 
on  the  stand  by  the  accused  make  their  state- 
ments that  she  was  Insane  at  the  moment  of 
the  shooting  expressly  and  repeatedly  de- 
pendent on  the  truth  of  what  appellant  swore 
as  to  her  Inability  to  remember  the  imme- 
diate facte  of  the  ftflUng,  and  farther  when 
the  accused  takes  the  stand  and  testifies  la 
detail  to  an  that  occurred  up  to  the  moment 
of  the  shooting  and  what  occurred  after  the 
shooting,  and  says  that  she  fcv  unable  to  re- 
member only  what  occurred  af  the  time  of 
the  same,  and  when  Other  witnesses,  whose 
testimony  was  apparently  reliable,  state  that 


she  is  sane,  we  do  not  feel  It  proper  to  dis- 
turb the  verdict. 

W*  have  gone  through  tins'  record  care- 
fully and  repeatedly,  not  content  with  a 
general  statement  as  to  a  large  number  Of  the 
bills  of  exceptions  that  they  were  not  suffi- 
cient to  demand  our  review.  Bach  has  been 
carefully  scrutinized,  and  finding  no  reversi- 
ble error,  the  Judgment  Of  the  lower  court  la 
affirmed. 

On  Motion  for  Rehearing. 

Appellant  has  filed  an  exhaustive  motion 
for  rehearing,  In  which  her  counsel  have  re-, 
viewed  at  length  this  court's  action  upon  the 
several  contentions  as  presented  in  her  bills 
of  exceptions  and  passed  upon  by  this  court 
in  its  original  hearing  of  the  ease.  It  IB- 
urged  that  we  were  la  error  in  that  opinion 
in  declining  to  consider  the  bills  of  exceptions 
which  were  toe  general  to  call  for  a  review 
of  the  matters  presented,  and  we  have  again 
considered  each  of  these  matters  in  the  light 
of  this  motion. 

[1 1]  First,  let  us  observe  that  it  is  well  set- 
tled that  a  bill  of  exceptions  must  be  com- 
plete within  itself,  that  it  must  not  only  show 
therein  what  transpired,  and  what  the  objec- 
tion thereto  was,  but  such  objection  must  be 
set  out,  and  "enough  facts  also  must  be  stated 
in  the  bill  Itself  to  make  the  error  complained 
of  apparent,  without  the  necessity  of  this 
court  searching  through  the  entire  record  to 
see  if  perchance  there  be  not  something  that 
will  sustain  the  theory  of  said  objection; 
and  hence  such  bill,  if  it  show  the  ground 
at  the  objection  made  was  that  the  evidence 
was  immaterial,  Irrelevant,  and  prejudicial, 
will  not  be  considered  by  us  unless  It  Is  made 
to  appear  from  the  bill  itself  why  such  evi- 
dence is  not  material  and  relevant  and  how 
such  evidence  is  prejudicial.  The  reason  and 
necessity  for  some  such  ru,le  is  too  apparent 
to  need  discussion  by  us.  Could  it  be  ex- 
pected that  an  appellate  court  should  have  to 
search  through  a  record  containing  a  hun- 
dred pages,  as  for  instance  in  the  instant 
case,  where  the  statement  of  facts  contains 
24v>  pages,  in  order  to  ascertain  if  there  be 
amy  theory  of  the  ease  upon  which  evidence 
might  have  some  bearing,  the  only  objection 
to  which  Is  that  it  Is  immaterial,  Irrelevant, 
and  prejudicial?  Is  it  not  perfectly  manifest 
that  the  labors  of  this  court  would  be  inter* 
rateable  if  such  were  the  practice,  and  is  it 
not  clear  that  it  is  the  duty  of  the  practition- 
er to  put  an  those  things  iu  his  Mil  and  make 
Ms  error  apparent  so  that  this  court  may 
therefrom  decide  the  point  raised? 

Keeping  this  observation  in  mind,  and  as 
illustrative  of  the  necessity  for  such  rules, 
let  us  notice  the  first  of  appellant's  bill  of 
exception*  which  It  is  insisted  in  the  motto* 
we  erred  in  holding  to  be  too  general  attd 
insufficient  to  call  for  our  review,  which  Is 
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bill  No.  7.  In  this  bill  It  Is  set  forth  that  the 
prosecuting  attorney  asked  Jack  Mauney,  a 
witness  for  the  defendant,  a  number  of  ques- 
tions, which  are  set  out,  with  their  answers, 
as  follows: 

"Q.  You  met  Mug  English  Friday  evening  In 
Brashear,  didn't  you?  A.  Yes,  sir.  Q.  Where 
did  you  meet  him?  A.  I  couldn't  say  exactly 
where  I  met  him;  I  met  him  all  over  the  place. 
Q.  It  rained  a  little  that  evening,  didn't  it?  A. 
I  don't  remember  whether  it  did  or  not;  didnt 
rain  much,  if  it  did.  Q.  You  and  he  were  In 
the  lumber  shed,  weren't  you?  A.  In  the  lumber 
yard,  I  think ;  we  were  not  in  the  shed  at  all. 
Q.  How  long  did  you  stay  there?  A.  Two  or 
three  minutes." 

It  Is  then  stated  that  said  evidence  at  the 
time  it  was  offered  was  objected  to  by  the 
defendant  because  it  was  irrelevant,  imma- 
terial, incompetent,  and  prejudicial  to  the 
rights  of  the  defendant,  which  objections  were 
by  the  court  overruled  and  the  defendant  ex- 
cepts. 

As  stated  above,  this  court  held  the  bill 
thus  stated  in  such  condition  as  not  to  merit 
our  consideration,  and  we  can  see  now  no  er- 
ror in  our  former  ruling.  It  is  impossible  to 
tell  which  question  and  which  answer  were 
objectionable,  nor  is  there  any  statement  of 
how  any  of  the  questions  could  have  preju- 
diced appellant,  nor  Is  there  one  thing  In  the 
bill  from  which  this  court  might  obtain  any 
light  In  striving  to  decide  whether  the  answer 
to  this  or  that  question  was  competent  or 
material.  We  might  easily  conjecture  many 
hypotheses  on  which  such  evidence  might  be 
very  material,  and  on  the  other  hand,  we 
might  conjecture  hypotheses  which  might 
render  such  evidence  Immaterial.  But  it 
is  clear  that  none  of  these  hypotheses,  and 
nothing  upon  which  we  can  base  them,  ap- 
pear in  the  bill  itself. 

Appellant  next  Insists  in  said  motion  that 
we  should  have  considered  her  bill  of  excep- 
tion No.  10,  which  we  declined  In  the  origi- 
nal opinion  to  consider  because  same  was  too 
general    Said  bill  is  as  follows: 

"Be  it  remembered  that  upon  the  trial  of 
the  above  entitled  and  numbered  cause,  that 
while  Allie  Lee  Mauney,  a  witness  for  the  de- 
fendant, was  testifying  before  the  court  and 
jury  upon  cross-examination  by  the  state,  the 
state  asked  the  witness  if  she  was  not  told  while 
she  was  before  the  grand  jury  last  winter,  in 
February,  if  her  attention  was  not  called  to  the 
fact  that  she  and  Miss  Maude  had  been  places 
and  watched  by  people,  and  if  she  was  not  ques- 
tioned specifically  about  she  and  her  sister's 
conduct  at  Pleasant  Grove  schoolhouse  one  night; 
was  she  not  questioned  in  the  grand  jury  about 
the  trip  she  and  Lester  Long  and  her  sister 
and  some  other  young  fellows  made  up  to  the 
Pleasant  Grove  schoolhouse,  and  if  she  was  not 
questioned  about  a  song  that  had  been  sung  in 
the  crowd  that  night:  and  the  witness  answered 
that  she  was  brought  before  the  grand  jury,  but 
that  she  did  not  know  who  had  brought  her 


there  and  didn't  care;  that  she  was  questioned 
something  about  it,  but  did  not  remember  that 
she  was  questioned  about  the  song.  The  defend- 
ant's counsel  objected  to  such  questions  and  the 
testimony  at  the  time  it  was  offered,  because  it 
was  immaterial  and  irrelevant,  and  defendant 
was  not  present,  and  same  was  not  binding  on 
the  defendant  and  was  prejudicial;  which  ob- 
jections of  the  defendant  were  overruled  by  the 
court,  and  the  state's  attorney  was  permitted 
to  ask  the  questions  and  the  witness  to  testify 
as  above  stated,  to  which  action  and  ruling  of 
the  court  the  defendant  then  and  there  in  open 
court  excepted." 

[21]  It  will  be  noted  at  a  glance  that  there 
Is  nothing  in  this  bill  as  to  any  surrounding 
facts,  and  nothing  to  show  the  materiality  of 
the  evidence,  or  how  or  in  what  way  the  same 
was  prejudicial  or  irrelevant;  In  fact,  noth- 
ing but  the  statement,  in  substance,  as  to  a 
number  of  questions  and  answers  which  were 
purported  to  have  been  asked  and  answered 
by  the  witness  Allle  Lee  Mauney  before  some 
grand  Jury  some  time.  The  general  objec- 
tion to  all  of  these  was  that  such  questions 
and  answers  were  immaterial,  irrelevant,  nnd 
prejudicial;  that  appellant  was  not  present 
and  same  are  not  binding  on  her. 

It  is  not  clear  how  defendant's  counsel  ex- 
pects this  court  to  determine  from  the  bill 
what  merit  there  is  in  such  objections;  cer- 
tainly, we  are  unable  to  find  anything  there- 
in that  would  disclose  lack  of  materiality, 
or  the  absence  of  relevancy,  or  the  presence 
of  anything  to  prejudice  the  case.  The  mere 
fact  that,  as  stated,  what  occurred  was  in  the) 
absence  of  appellant  does  not  affect  the 
same.  There  are  innumerable  instances 
where  predicates  are  laid  and  evidence  in- 
troduced as  to  what  occurred  and  was  said 
by  witnesses  and  others  out  of  the  presence 
of  the  accused,  and  we  do  not  suppose  that 
it  will  be  necesary  to  instance  such  cases. 
This  is  sufficient  to  call  attention  to  the  fact 
that  the  objections  made  and  set  out  in  this 
bill  of  exceptions  are  not  such  as  to  make  it 
necessary  for  this  court  to  violate  the  plain 
rules  of  practice,  and  to  search  through  this 
entire  record  to  try  to  find  some  way  In 
which  this  evidence  was  objectionable. 

Deference  to  the  earnest  insistence  of 
counsel  for  appellant  might  lead  us  to  con- 
sider one  by  one  again  the  bills  which  our 
original  investigation  lead  us  to  conclude 
were  insufficient,  but  it  would  unnecessarily 
prolong  this  opinion  to  do  so.  The  bills  which 
we  have  set  out  sufficiently  show  how  well- 
founded  were  our  conclusions,  and  we  are 
constrained  to  believe  that  no  good  could  re- 
sult from  an  Individual  review  of  each 
ground  of  such  former  opinion.  We  believe 
from  the  record  that  the  appellant;  has  had 
a  fair  trial  find  that  no  reversible  error  to 
shown  therein. 

The  motion  for  rehearing  is  overruled. 
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(86  Tex.  Cr.  R.  83) 

MORSE  t.  STATE.     (No.  5319.) 

(Court  of  Criminal  Appeals  of  Texas.     March 
19,  1919.    Rehearing  Denied  April  23,  1919.) 

1.  Criminal  Law      «J=»598(6)— Continuance 
— Diligence— Application  for  Subpcknas. 

Failure  to  apply  for  subpoenas  until  the 
15th  of  the  month,  where  the  prosecution  began 
on  the  9th,  held  lack  of  the  diligence  required  to 
warrant  continuance  on  ground  of  absence  of 
witness. 

2.  Criminal    Law    «=»598(8)— Continuance 
—Diligence— Attachment. 

Upon  nonattendance  of  defendant's  sub- 
poenaed witness,  defendant's  failure  to  have 
attachment  issued,  under  Code  Cr.  Proc.  1911, 
art.  536,  constituted  lack  of  diligence. 

8.  Criminal  Law   «=»1086(4)  —  Appeal  — 
Record  —  Absent  Witness  —  Refusal  to 
Continue  Trial. 
Where  refusal   to  grant  continuance  upon 
ground  of  absence  of  witness  is  complained  of, 
record  should  disclose  whether  or  not  the  sub- 
poena  was  returned,  and,  if  returned,  the  in- 
formation therein  imparted  should  appear. 

4.  Criminal    Law      $=»1151— Appeal— Dis- 
cretion —  Presumption  —  Correctness  of 
Court's  Ruling. 
Where   abuse   of   the    discretion    vested   in 
trial  court  with  reference  to  denying  an  applica- 
tion for  continuance  is  charged,  the  presump- 
tion is  in  favor  of  the  correctness  of  his  ruling 
until  its  vice  is  affirmatively  shown. 

6.  Criminal  Law      «=>945(1)— New  Trial- 
Absent  Witness  —  Probable  Effect  of 
Testimony. 
Where  showing  of  diligence  in  procuring  ab- 
sent witness  is  insufficient,  it  is  not  incumbent 
upon  court  to  order  new  trial,  unless  considered 
in  connection  with  evidence  adduced  on  the  trial, 
it  is   reasonably   probable  that  a  result  more 
favorable  to  accused  would  have  been  occasioned 
by  the  presence  of  the  witness. 

6.  Witnesses    «=>287(3)  —  Redirect  Exami- 
nation—Explanation of  Cross-  Examina- 
tion. 
In  prosecution  for  keeping  disorderly  house, 
defendant,  after  having  cross-examined  state's 
witness  as  to  her  objection  to  association  of  her 
child  with  defendant's  child,  could  not  complain 
that  witness  on  redirect  examination  stated  that 
her  reason  for  objecting  was  her  knowledge  of 
defendant's  bad  reputation  for  chastity. 

T.  Witnesses   <S=»287(1)  —  Redirect  Exam- 
ination—Explanation    of    Cross-Exami- 
nation. 
A  witness,  put  in  bad  light  before  the  jury 
by   the  development  of  testimony  on   cross-ex- 
amination, may,  by  a  pertinent  explanation  on 
re-examination,  remove  the  unfavorable  impres- 
sion. 

&  Criminal  Law   <S=1169(3)  —  Review  — 
Harmless  Error— Admission  of  Evidence. 
In  prosecution  for  keeping  disorderly  house, 
statement  by  witness  for  state  that  her  objec- 
tion to  defendant's  child  playing  with  her  child 


was  due  to  her  knowledge  of  defendant's  bad 
reputation  for  chastity  was  harmless,  where 
defendant  had  testified  that  she  had  been  en- 
gaged in  running  an  assignation  house  at  sev- 
eral places  and  for  a  number  of  years. 

9.  Criminal  Law  «=>1169<9)  —  Review  — 
Harmless  Error  —  Conclusion  of  Wit- 
ness. 

In  prosecution  for  keeping  a  disorderly 
house,  testimony  that  one  of  the  girls  residing 
with  defendant  was  a  prostitute,  if  objectionable 
as  a  conclusion,  was  not  reversible  error,  where 
witness  was  a  policewoman,  with  duty  of  look- 
ing after  prostitutes,  and  testified  that  she  bad 
found  the  girl  in  bed  with  a  man,  and  where 
defendant's  testimony  showed  that  the  girl 
engaged  in  criminal  intercourse  with  men  at 
her  house. 

10.  Criminal  Law  «=»1091(4),  1170%(1)  — 
Witness  —  Harmless  Error  —  Redirect 
Examination— Bill  of  Exceptions. 

-  In  prosecution  for  keeping  disorderly  house, 
where  defendant,  on  cross-examination  of  a 
witness  for  the  state,  who  had  been  called  to 
testify  to  reputation  of  defendant's  house,  elicit- 
ed that  another  witness  "took  his  name,"  bill 
complaining  of  testimony  on  redirect  examina- 
tion that  he  had  signed  a  petition  held  not  to 
show  error,  where  nature  of  petition  was  not 
shown  by  bill,  and  where  it  appears  that  wit- 
ness had  given  no  material  testimony  for  either 
party. 

Appeal  from  Harris  County  Court  at  Law ; 
R.  M.  Love,  Special  Judge. 

Dora  Morse  was  convicted  of  keeping  a 
disorderly  house,  and  she  appeals.    Affirmed. 

Jack  Ciulla  and  Calvin  &  Ciulla,  all  of 
Houston,  for  appellant.        .     . 

E.  A  Berry,  Asst.  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Conviction  was  for  keep- 
ing a  disorderly  house.  An  application  for 
continuance  based  upon  the  absence  of  cer- 
ffan  witnesses  was  made. 

[1-3]  The  prosecution  began  on  the  9th  of 
September;  the  trial  on  the  19th  of  that 
month;  all  of  the  witnesses  named  In  the 
application  resided  in  the  city  of  Houston, 
Harris  county,  where  the  trial  took  place. 
One  of  the  witnesses,  however,  was  tempo- 
rarily in  McLennan  county.  The  subpoenas 
were  applied  for  on  the  15th,  and  issued  on 
the  16th,  day  of  September.  No  reason  Is 
stated  for  not  applying  for  them  at  an  earli- 
er date,  and  this  fact  alone  discloses  an  ab- 
sence of  the  diligence  required  by  the  law. 
Barrett  v.  State,  18  Tex.  App.  64;  Dove  v. 
State,  36  Tex.  Cr.  R.  105,  35  S.  W.  648; 
Holmes  v.  State,  38  Tex.  Cr.  R.  370,  42  S. 
W.  996.  The  sheriff  of  Harris  county  ex- 
ecuted the  process,  and  returned  It  on  the 
same  day  It  was  Issued,  showing  service  of 
the  witness.  Their  nonattendance  entitled 
appellant  to  an  attachment  for  them  (C.  C. 
P.  art  536),  and  diligence  required  Its  issu- 
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once  (Hill  t.  State,  18  Tex.  A»p,  685).  The 
subpcena  for  King,  who  was  In  McLetutan 
county,  wa>  sent  to  the  sheriff  of  that  coun- 
ty, by  what  means  is  not  shown,  and  neither 
In  the  application,  the  bill  of  exceptions,  nor 
the  motion  for  new  -trial  la  It  made  to  ap- 
pear what  became  of  the  subpoena.  The  rec- 
ord should  disclose  whether  the  subpoena 
was  returned  or  not,  and,  if  returned,  the 
information  therein  Imparted  should  appear. 
Todd  v.  State,  57  Tex.  Cr.  R.  27,  121  S.  W. 
506. 

[4]  Where  the  abuse  of  the  discretion  vest- 
ed In  the  trial  court  with  reference  to  de- 
vying  an  application  for  continuance  is 
charged,  the  presumption  is  In  favor  of  the 
correctness  of  his  ruling  until  Its  vice  Is  af- 
firmatively shown  by  the  record.  Branch's 
An.  P.  G.  p.  183,  f  306,  and  cases  listed. 
This  court  Is  not  advised  what,  if  any,  ef- 
fort appellant  made  to  secure  the  service  of 
the  process  at  Waco,  if  it  was  not  served,  or 
what  diligence  he  exercised  to  secure  the 
attendance  of  the  witness  with  other  pro- 
cess. The  affidavit  of  the  witness  King,  at- 
tached to  the  motion  for  new  trial,  shows 
that  he  was  in  Waco,  but  does  not  show 
whether  he  was  served  with  subpoena  or  not, 
nor  does  it  explain  the  cause  of  his  non- 
attendance.  The  affidavit,  moreover,  shows, 
that  such  testimony  as  he  would  have  given 
was  cumulative,  of  a  negative  character  in 
part,  and  the  remainder  mainly  conclusions. 
It  consists  of  bis  statement  that  be  roomed 
at  the  house  of  appellant  from  September, 
1917,  until  June  6,  1918,  and  that  the  appel- 
lant and  the  women  living  with  her  conduct- 
ed themselves  in  an  orderly  manner,  and  he 
saw  no  lewd  conduct,  and  that  men  and 
women  did  not  meet  there  for  immoral  pur- 
poses. 

[5]  On  the  trial  there  was  direct  testimony 
that  some  of  the  women  who  were  Inmates 
of  the  house  were  prostitutes,  and  that  soma 
made  assignations  there  with  appellant* 
knowledge  and  received  money,  a  part  of 
which  was  paid  to  appellant.  Whether  these 
transactions  occurred  after  the  witness 
King's  departure  or  before  is  not  disclosed, 
but  that  they  might  have  occurred  without 
his  knowledge  Is  manifest.  The  diligence 
being  clearly  insufficient,  it  was  not  incum- 
bent upon  the  trial  court  to  order  a  new 
trial  on  account  of  the  absent  testimony,  un- 
less considered  In  connection  with  the  evi- 
dence adduced  on  the  trial,  It  is  reasonably 
probable  that  a  result  more  favorable  to  the 
accused  would  have  been  occasioned  by  the 
presence  of  the  witness.  Covey  v.  State,  23 
Tex.  App.  391,  5  S.  W.  283;  Branch's  An.  P. 
C.  p.  188,  §  319,  subd.  2. 

[6,  7]  A  witness  for  the  state,  on  cross-ex- 
amination, responding  to  Questions  by  ap- 
pellant, admitted  that  she  had  told  the  five 
year  old  child  of  appellant  to  leave  her 
premises,  and  that  she  did  not  want  her 
to  associate  with  her  Uttle  girl.    The  mo- 


tive of  the  witness  having  been  thus  as- 
sailed by  appellant,  she  Is  not  in  a  posi- 
tion to  complain  that  the  witness  on  redi- 
rect examination  stated  that  her  reason 
for  objecting  to  the  association  of  the  chil- 
dren was  her  knowledge  of  the  bad  reputa- 
tion of  appellant  for  chastity.  There  Is  a 
Just  rule  of  evidence  which  permit*  a  wit- 
ness, put  in  bad  light  before  the  jury  by 
the  development  of  testimony  on  cross-ex- 
amination, by  a  pertinent  explanation  on 
re-examlnation,  to  remove  the  unfavorable 
impression.  Wlgmore  on  Evidence,  vol.  2, 
{  952 ;  Oxsheer  v.  State,  38  Tex.  Or.  R.  605. 
43  S.  W,  330. 

[I]  The  complaint  of  the  reference  to  the 
reputation  of  appellant  was,  by  the  circum- 
stances detailed,  rendered  unsound,  even 
though  the  reputation  of  appellant  in  the  re- 
spect mentioned  was  not  an  issue,  which 
could  be  raised  by  the  state.  Moreover,  the 
appellant  having  testified  that  she  had  been 
engaged  In  running  an  assignation  house  at 
several  places  and  for  a  number  of  years  In 
the  dty  of  Houston,  we  would  be  Inclined 
to  hold  the  answer  of  the  witness  harmless, 
on  the  ground  that  there  was  other  similar 
testimony  before  the  jury  without  objection. 

[I]  The  bill  complaining  of  the  action  of 
the  court  in  permitting  a  witness  to  testify 
that  one  of  the  women  residing  with  appel- 
lant was  a  prostitute  does  not  disclose  error 
Justifying  reversal.  It  was  objected  to  as  a 
conclusion,  and,  standing  alone,  might  have 
been  subject  to  that  objection.  The  witness 
giving  the  evidence  was  a  policewoman 
whose  business  required  her  to  look  after 
prostitutes,  and  she  said  she  knew  of  her 
own  knowledge  that  the  girl  was  a  prosti- 
tute, and  gave  facts  supporting  her  knowl- 
edge— among  others,  that  she  was  confined 
on  the  city  farm;  that  witness  went  to  ap- 
pellant's house  after  the  girl,  and  found  her 
In  bed  with  a  man.  The  appellant,  testify- 
ing about  the  same  girl,  gave  testimony 
showing  that  she,  at  her  house,  engaged  in 
criminal  intercourse  with  men,  and  further 
said  she  was  diseased,  stating  facts  from 
which  the  inference  la  clear  that  she  was 
afflicted  with  a  venereal  disease.  The  girl 
bore  the  reputation  of  a  common  prostitute. 

[10]  The  bill  complaining  that  a  witness 
testified  that  he  had  signed  a  petition  dis- 
closes no  error.  The  petition  is  not  describ- 
ed in  any  manner  in  the  bill.  It  appears 
therefrom  that  appellant  proved  by  the  wit- 
ness, on  cross-examination,  that  a  certain 
witness  "took  his  name";  and  the  state  on 
redirect  examination  proved  by  him  that  he 
signed  a  petition.  He  was  called  by  the 
state  to  show  the  reputation  of  appellant's 
house,  but  failed  to  qualify,  and  gave  no 
material  evidence,  so  far  as  we  learn  from 
the  bill,  for  either  party. 

We  find  nothing  in  the  record  which  would 
require  or  Justify  reversal.  The  Judgment 
la  affirmed. 
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GILLESPIE  t.   STATE.     (No.  4981.) 

(Court  of  Criminal  Appeals  of  Texas.    March 
6,  1919.    Rehearing  Denied  April  30,  1919.) 

1.  Homicide    <S=»  171(5)  —  Evidence  —  Acts 
of  Deceased. 

In  homicide  trial,  it  wag  not  error  to  admit 
testimony  of  deceased's  wife,  showing  that  aft- 
er receiving  his  fatal  wound  he  went  into  hia 
home  and  lay  down  on  the  floor  and  died  in 
about  five  minutes,  and  that  the  only  statement 
he  made  was,  "I  think  be  has  killed  me,"  ox 
words  to  that  effect 

2.  Criminal   Law    *=>680(1)    —   Obdxb    or 
Proof. 

In  homicide  trial,  where  the  defense  was 
largely  predicated  upon  the  fact  that  the  fatal 
difficulty  arose  over  certain  rubber  goods  which 
were  exhibited  to  accused  at  the  time  of  the 
difficulty,  the  admission  of  testimony  that  wit- 
ness had  examined  the  contents  of  a  pocketbook 
taken  off  deceased  immediately  after  the  diffi- 
culty, that  he  failed  to  find  such  articles  therein, 
since  much  of  the  testimony  of  accused  and  his 
witnesses  was  directed  to  showing  that  these 
articles  were  in  deceased's  possession. 

3.  Criminal  Law  £=>723(1) — Inflammatory 
Argument  of  Prosecutor. 

Argument  of  the  prosecutor  that  deceased's 
family  had  been  ruined  and  his  wife  and  chil- 
dren forced  into  another  state,  held  not  of  such 
inflammatory  nature  as  to  require  or  justify  a 
reversal 

4.  Criminal  Law      €=»728(2)— Argument  of 
Counsel— Objection. 

If  argument  of  the  prosecutor  was  im- 
proper, objection  should  have  been  made  to  it 
in  open  court. 

6.  Criminal  Law  «=»1092  (12)— Bystanders' 
Bill  of  Verification. 
The  Court  of  Criminal  Appeals  is  not  au- 
thorized to  consider  exception  attempted  to  be 
preserved  by  bystanders'  bill,  where  the  affi- 
davit to  'such  bill  is  signed  by  two  persons  in- 
stead of  three  as  required  by  statute. 

Appeal  from  District  Court,  Clay  County;' 
Wm.  N.  Bonner,  Judge. 

Cauley  Gillespie  was  convicted  of  man- 
slaughter, and  appeals.    Affirmed. 

B.  E.  Taylor  and  Wantland  &  Parrish,  all 
of  Henrietta,  for  appellant. 

E.  B.  Hendricks,  Aast.  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Appellant  was  convicted  of 
manslaughter,  and  his  punishment  assessed 
at  two  years'  confinement  in  the  penitentiary. 

The  former  appeal  Is  reported  In  80  Tex. 
Or.  R.  482,  190  3.  W.  146,  and  sufficiently 
states  the  facts. 

[1]  The  complaint  of  the  admission  of  the 
testimony  of  the  wife  of  deceased,  showing 
his   movements  during  the  short  lapse  ef 


time  between  the  receipt  of  the  wound  and 
his  death,  is  not  well  taken.  The  effect  of  it 
Is  to  show  that  he  went  Into  his  house  and  ' 
lay  down  on  the  floor  and  died  in  about  five 
minutes;  that  the  only  statement  he  made 
was,  '1  think  he  has  killed  me,"  or  words  to 
that  effect 

[2]  A  witness  testified  to  an  examination 
of  the  contents  of  a  pocketbook  which  was 
taken  off  the  deceased  immediately  after  the 
difficulty,  and  his  failure  to  find  therein  cer- 
tain rubber  goods,  and  his  statement  that  If 
they  had  been  there  he  believed  he  would 
have  seen  them.  The  appellant's  defense  was 
largly  predicated  upon  the  fact  that  the 
difficulty  arose  over  the  articles  mentioned 
which  were  exhibited  to  him  at  the  time  of 
the  difficulty.  The  bill  states  that,  at  the 
time  the  evidence  mentioned  was  Introduced, 
the  appellant's  testimony  touching  these  mat- 
ters had  not  been  developed.  Since  It  ap- 
pears from  the  record  that  much  of  the  tes- 
timony of  the  appellant  and  his  witnesses 
was  directed  to  the  affirmative  side  of  the 
issue  as  to  whether  these  articles  wer«  in 
the  possession  of  the  deceased  at  the  tune 
mentioned,  we  think  there  was  no  harmful. 
error  shown  in  the  bill. 

After  the  difficulty,  and  after  various  peo- 
ple had  come  to  the  home  of  deceased,  pass- 
ed In  and  out  at  the  gate,  which  was  about 
10  or  15  feet  from  the  place  where  the  buggy 
In  which  the  difficulty  took  place  was  stand- 
ing at  the  time,  a  handkerchief,  according 
to  the  testimony  of  one  of  the  witnesses,  was 
picked  up  near  the  gate.  Various  objections 
were  urged  to  the  admission  of  this  testi- 
mony. There  is  an  absence  of  any  explana- 
tion In  the  bill  relating  to  whom  the  hand- 
kerchief belonged  and  In  what  way  It  was 
connected  with  the  transaction  or  Injuriously 
affected  the  appellant's  case. 

[S,  4]  One  of  the  bills  complains  of  the 
argument  as  follows: 

"Jesse  Murphy's  family  has  been  ruined ;  his 
wife  and  children  forced  into  the  'state  of  Ok- 
lahoma and  out  of  the  state  of  Texas." 

The  bill  shows  that  since  the  homicide  the 
wife  and  children  have  moved  to  Oklahoma 
and  reside  there.  The  bill  Is  qualified  with 
the  statement  that  appellant's  counsel  came 
to  the  trial  judge  and  told  him  that  the 
state's  attorney  had  used  the  language  men- 
tioned, which  the  judge  says  he  did  not  hear, 
but  that  he  would  approve  the  bill  upon  the 
statement  of  counsel  for  the  appellant.  We 
do  not  regard  the  argument  as  one  of  such 
inflammatory  character  as  to  require  a  re- 
versal or  to  justify  one.  We  are  not  prepared 
to  say  that  the  Inference  of  counsel  that 
the  family  of  deceased  was  ruined  by  the 
death  of  deceased  was  an  unauthorized  one, 
and  it  affirmatively  appears  they  had  moved 
oat  of  the  state.    Granting,  however,  that  it 
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was  not  a  proper  argument,  It  might  have 
been  withdrawn  If  counsel  had  made  his  ob- 
jection to  it  In  open  court  See  Welge  v. 
State,  196  S.  W.  524. 

[S]  There  was  an  effort  to  preserve  an  ex- 
ception to  another  argument  by  bystanders' 
bill.  The  affidavit  Is  signed  by  two  persons. 
The  statute  requires  the  verification  of  such 
a  bill  by  three  bystanders.  Unless  It  is  so 
verified,  we  are  not  authorized  to  consider 
it    Osborne  v.  State,  66  S.  W.  53. 

We  think  the  evidence  is  sufficient  to  sus- 
tain the  verdict  of  manslaughter. 

Finding  no  error  in  the  record,  the  judg- 
ment Is  affirmed. 


(86  Tea.  ft*.  R.  128) 

CLAY   ▼.   STATE.     (No.   5343.) 

(Court' of  Criminal  Appeals  of  Texas.    April  2, 
1019.) 

1.  Larceny      «=>70(1)   —   Instructions   — 
Sufficiency. 
Charge  held  sufficient  presentation  of  issues 
in  a  'prosecution  for  theft  of  an  automobile. 

2l  Criminal   Law    «=>1007(5)— Appeal— Re- 
quested Instructions— Absence  of  State- 
ment of  Pacts. 
Refusal  of  requested  instructions  is  not  re- 
viewable, in  the  ■  absence  of  the  facts. 

8.  Larceny  €=»50%  —  Evidence  —  In- 
criminating Circumstances. 
Where  the  stolen  automobile  was  dismantled 
after  being  taken,  a  jack  and  bolt  shears  and 
automobile  parts  found  in  defendant's  posses- 
sion were  properly  introduced  to  show  fraud  in 
taking  and  in  dismantling  the 'car,  and  to  iden- 
tify it,  though  the  jack  and  shears  and  some 
of  the  parts  were  not  identified  by  the  owner 
as 'his  property. 

4.  Criminal  Law  «=»1097(4)  —  Appeal  — 
Statement  of  Facts. 
In  the  absence  of  the  facts,  In  a  prosecution 
for  theft  of  an  automobile,  the  appellate  court 
cannot  review  a  ruling  permitting  a  state's  wit- 
ness to  demonstrate  the  use  of  instruments 
found  in  defendant's  possession  to  show  how 
the  •  car  was  dismantled  after  it  was  taken. 

Appeal  from  District  Court,  El  Paso 
County;  W.  D.  Howe,  Judge. 

Ivy  Clay  was  convicted  of  theft  and  he 
appeals.    Affirmed. 

B.  A.  Berry,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  theft  of  an  automobile  alleged  to  be  the 
property  of  N.  S.  Williams. 

The  motion  for  new  trial  complains  of 
many  rulings  of  the  court  with  reference 
to  the  introduction  of  testimony  and  the 
failure  of  the  court  to  give  certain  requested 
instructions.     Bills  of   exception   were   re- 


served to  the  ruling  of  the  court  with  refer- 
ence to  the  refusal  to  give  requested  in- 
structions, and  to  the  Introduction  of  facts 
in  reference  to  certain  things  found  in  the 
possession  of  appellant  testified  by  the  al- 
leged owner  Williams. 

The  first  and  second  bills  of  exception  were 
reserved  to  the  refusal  of  the  court  to  give* 
first,  an  instruction  that  the  defendant  could 
not  be  convicted,  unless  the  jury  should  be- 
lieve, beyond  a  reasonable  doubt  that  de- 
fendant was  present  or  In  a  position  to  aid 
or  assist,  and  did  take  or  aid  and  assist  in 
the  original  theft  of  the  automobile,  although 
they  might  find  that  he  had  possession  of 
parts  of  the  alleged  stolen  vehicle.  The 
second  requested  instruction  asked  the  court 
to  direct  the  jury  not  to  consider  any  testi- 
mony with  reference  to  property  found  in 
possession  of  defendant,  if  any,  that  was  not 
claimed  to  be  the  property  of  prosecuting 
witness,  Williams. 

The  court  charged  the  jury,  with  refer- 
ence to  the  general  law  of  theft  that  unless 
they  should  believe  appellant  took  the  prop- 
erty they  should  find  him  not  guilty.  He  then 
gave  a  charge  on  circumstantial  evidence, 
and  specifically  charged  the  jury  that  unless 
they  should  find,  beyond  a  reasonable  doubt 
that  defendant  committed  the  theft  they 
should  acquit  and  further  charged  the 
jury  that  if  the  evidence  raised  in  their 
minds  a  reasonable  doubt  as  to  whether  ap- 
pellant came  in  possession  of  the  articles 
introduced  In  evidence,  and  which  the  wit- 
ness N.  S.  Williams  testified  belonged  to  him, 
the  said  'Williams,  by  having  purchased  the 
same,  either  separately  or  in  connection  with 
the  purchase  of  other  property,  or  by  having 
the  same  left  with  him  by  some  person  from 
whom  he  had  purchased  property,  as  testi- 
fied to  by  the  defendant  then  they  should 
acquit 

[1]  We  are  of  opinion,  in  the  absence  of  the 
testimony,  and  In  the  manner  the  charge  was 
given,  that  this  Is  a  sufficient  presentation  of 
the  issues;  at  least  without  the  facts  before 
us,  we  are  unable  to  ascertain  whether  it 
was  necessary  to  give  tne  requested  instruc 
tlona  or  not  It  seems  from  the  charges,  and 
from  some  of  the  bills  of  exception,  which 
will  be  mentioned  later,  that  the  theory  of 
appellant  was  that  he  did  not  take  the  prop- 
erty, but  purchased  or  received  it  after  it 
was  stolen,  and  was  an  Innocent  purchaser. 
As  the  record  is  presented,  we  are  unable  to 
say  that  there  was  error  in  the  action  of  the 
court,  either  in  the  charge  given,  or  in  re- 
fusing special  Instructions. 

[2]  Appellant  also  asked  the  court  to  in- 
struct the  jury  not  to  consider  any  testimony 
with  reference  to  property  found  in  posses- 
sion of  defendant  if  any,  that  was  not  claim- 
ed to  be  the  property  of  prosecuting  witness 
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Williams.  Without  the  facts,  the  seme 
may  be  said  of  this  charge  as  of  those  men- 
tioned. 

[3,4]  Another  bill  recites  that,  while  the 
witness  Williams  was  testifying,  there  was 
exhibited  before  the  jury  an  automobile  Jack 
and  bolt  shears,  which  Williams  testified 
were  found  in  the  possession  of  defendant  at 
the  time  of  his  arrest,  and  that  Williams 
was  permitted  to  demonstrate  before  the 
Jury  the  use  of  said  articles,  explaining  how 
these  articles  worked,  and  showing  that  with 
them  an  automobile  could  be  easily  disman- 
tled. To  the  exhibition  of  these  articles  be- 
fore the  jury  appellant  urged  exception,  on 
the  ground  that  it  was  not  shown  by  the  evi- 
dence that  the  auto  Jack  and  bolt  shears  were 
the  property  of  Williams,  nor  that  same  were 
in  his  automobile  at  the  time  it  was  stolen, 
and  further,  that  there  was  no  evidence  to 
show  that  these  articles  were  stolen,  either 
from  Williams  or  any  one  else.  The  bill  also 
recites  that  the  witness  testified  the  auto 
Jack  and  bolt  shears  were  found  In  appel- 
lant's possession  at  the  time  of  his  arrest, 
and  further  recites  that  there  was  no  evi- 
dence showing  that  these  articles  were 
stolen.  Another  bill  was  reserved,  which  re- 
cites that  there  were  brought  in  the  court- 
room, so  that  same  could  be  seen  by  the  jury, 
grass  sacks  containing  divers  and  numerous 
articles,  the  nature  of  which  was  not  dis- 
closed, and  which  articles  were  not  shown 
by  the  testimony  to  have  been  the  property 
of  Williams,  the  alleged  owner,  nor  were 
they  shown  to  have  been  stolen  articles. 
The  appellant  thereupon  urged  various  ob- 
jections. The  court  signs  this  bill,  with  the 
statement  that  the  sacks  In  question  contain- 
ed only  articles  in  the  automobile  in  de- 
fendant's possession  at  the  time  of  his  arrest; 
that  the  sacks,  under  the  court's  instruc- 
tions, were  placed  on  the  side  of  the  clerk's 
desk  opposite  to  the  jury,  and  were  not  ex- 
hibited to  the  jury,  and  were  not  in  sight  of 
the  jury.  The  witness  Williams,  during  his 
examination,  did  go  to  said  sacks  and  take 
therefrom  certain  articles,  which  he  said 
were  parts  of  his  automobile  when  same  was 
stolen,  and  were  in  bis  automobile  at  the 
time  it  was  stolen,  and  certain  other  articles, 
similar  to  articles  which  were  parts  of  his 
automobile  and  were  in  his  automobile  when 
same  was  stolen,  but  which  he  did  not  posi- 
tively identify  as  his  property. 

As  these  two  bills  are  presented,  In  the 
absence  of  the  statement  of  facts,  we  are 
unable  to  discover  any  sufficient  reason  why 
the  judgment  should  be  reversed.  If  the 
property  mentioned  was  owned  by  Williams, 
it  was  legitimate  to  prove  that  fact  It 
seems  from  the  bill  Williams'  automobile 
was  dismantled  after  being  taken,  and  these 
articles  were  found  in  possession  of  appel- 
lant.   If  there  were  other  articles  found  In 


connection  with  Williams'  testimony,  and 
brought  before  the  jury  for  the  purpose- of 
showing  how  the  automobile  might  be  dis- 
mantled, this  was  legitimate  and  proper. 
There  seems  to  have  bees  no  contention  that 
appellant  might  be  conWcted  for  the  theft 
of  any  of  those  articles;  but  those  that  were 
taken  from  the  dismantled  car  of  Williams 
were  used  as  some  of  the  circumstances  to 
show  the  taking  and  the  fraud  in  taking  the 
car,  and  in  dismantling  It.  These  were  but 
circumstances  which  tend  to  identify  Wil- 
liams' car,  by  showing  they  came  from  it 
after  it  was  stolen.  This  was  proper  and 
legitimate  testimony.  Whether  it  was  proper 
or  not  for  Williams  to  have  some  of  these 
Instruments  mentioned  before  the  jury,  to 
enlighten  the  Jury  as  to  how  the  car  was 
taken  apart  and  dismantled,  we  are  unable 
to  decide  without  the  facts.  It  may  have 
been  legitimate  to  introduce  this  character 
of  evidence,  and  several  reasons  might  be 
suggested  why  this  could  be  true;  but  in 
the  absence  of  the  facts,  and  as  the  bills 
are  presented,  we  do  not  believe  there  was 
any  such  error  manifested  as  would  require 
this  court  to  reverse.  All  the  facts  which 
might  be  necessary,  or  the  connecting  facts 
which  Justified  the  court's  ruling,  will  be 
supposed  to  have  existed,  In  the  absence  of 
a  showing  to  the  contrary.  The  appellant 
accepted  the  bills  of  exception  as  qualified  by 
the  judge,  and  does  not  send  to  this  court  a 
statement  of  the  evidence. 

In  the  condition  of  the  record,  therefore, 
we  are  of  opinion  there  was  no  error  shown, 
and  the  Judgment  should  be  affirmed. 


FT.  WORTH  &  D.  C.  RY.  CO.  v.  HAPOOOD 
etux.    (No.  1606.) 

(Court  of  Civil   Appeals  of  Texas.     Amarlllo. 
March  19,  1919.    Rehearing  Denied 
April  18,  1919.) 

1.  Evidence    <8=>488  —   Opinion   Evidence 
— Market  Value— Actual  Value. 

In  suit  against  railway  for  damages  by  fire 
to  grass  and  land,  where  no  market  value  is 
shown,  the  opinion  of  witnesses,  qualified  as 
practical  and  experienced  men,  as  to  its  actual 
value,  is  admissible. 

2.  Evidence      «3=»142(1)  —  Value  —  Otheb 
Sales. 

Value  is  not  fixed  at  the  place  where  buyers 
and  sellers  meet,  but  is  established  or  shown  by 
sales,  public  or  private,  in  the  ordinary  course 
of  business. 

3.  Evidence   «=»118(1)  —  Value  —  "Mabkh 
Value." 

Supply  and  demand,  the  use  and  benefit,  the 
quantity  and  quality,  what  buyers  are  willinx 
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to  give  and  tellers  to  take,  all  enter  Into  "mar- 
ket value." 

[Bd.  Notu.— For  otter  definition*,  see  Words 
and  Phrases,  First  and  Second  Series,  Market 
Value.] 

4.  Evidence  «s5>5Cb%D  —  Orations  —  Vax- 
ub  or  Grabs. 

In  suit  against  railway  for  damages  by  fire 
to  grass  and  land,  one  who  shows  that  be  has 
been  dealing  with  grass  pastures  and  land  and 
observed  the  price  paid  and  the  sales  for  years 
may  be  able  to  give  an  opinion  as  to  market  val- 
ue of  grass  at  the  time  of  the  injury,  although 
no  sales  are  shown  at  or  about  that  time. 

5.  Evidence       <g=»501(7),   588(4)   —  Mahket 
Value — Foundation. 

It  is  a  sufficient  predicate  for  the  admission 
of  opinion  evidence  as  to  market  value  that  the 
witness  is  willing  to  testify  that  he  knows  it; 
and  crow-examination  showing  insufficient 
knowledge  goes  only  to  the  weight  of  the  testi- 
mony .or  the  credibility  of  the  witness. 

6.  Evidence    «=»498%— Opinion    Evidence 
— Discretion. 

The  admission  of  opinion  evidence  as  to 
market  value  of  an  article  is  largely  discre- 
tionary, 

7.  Evidence     «=»568(4)— Opinion    Evidence 
— Value— Credibiutt. 

The  credibility  of  opinion  evidence  as  to 
market  value  of  an  article  is  for  the  jury. 

Appeal  from  Clay  County  Court;  E.  W. 
Coleman,  Judge. 

Suit  by  K.  N.  Hapgood  and  wife  against 
the  Ft.  Worth  &  Denver  City  Railway  Com- 
pany. From  judgment  for  plaintiffs,  defend- 
ant appeals.    Affirmed. 

Taylor,  Allen  &  Taylor,  of  Henrietta,  and 
Thompson,  Barwise,  Wharto  &  Hlner,  of  Ft 
Worth,  for  appellant. 

Wantland  &  Parish,  of  Henrietta,  for  ap- 
pellees. 

HUFF,  O.  J.  The  appellees,  Hapgood, 
sued  appellant  railway  company  to  recover 
damages  for  the  destruction  by  fire  of  cer- 
tain grass  owned  by  appellees  and  damage  to 
the  land.  It  Is  alleged  that  the  grass  and 
grass  seed  were  then  worth  and  of  the  rea- 
sonable value  of  $2  per  acre,  and  that  they 
were  damaged  to  the  extent  of  the  difference 
in  the  value  of  the  land  before  and  after  the 
fire,  $2  per  acre.  The  Jury  found  damages 
to  the  grass  $1  per  acre  and  to  the  land  $1.50 
per  acre  or  a  total  of  $440-85. 

[1]  The  first  five  assignments  of  error  assert 
the  court  should  have  excluded  the  opinion 
or  testimony  upon  motion  made  to  so  ex- 
clude such  evidence  as  to  the  market  value  of 
the  grass  at  the  time  It  was  burned,  Decem- 
ber, 1916,  of  the  witnesses  B.  J.  Brown,  Tom 
Weldon,  H,  G.  Budd,  S.  M.  BrightweU,  and 
K.  N.  Hapgood,  because,  it  is  asserted,  while 
each  of  the  witnesses  testified  that  he  knew 
the  market  value  and  gave  his  opinion  as  to 


its  value,  upon  cross-examination  that  such 
witnesses  showed  that  they  did  not  know 
what  it  took  to  constitute  market  value,  and 
had  based  their  testimony  on  direct  exami- 
nation upon  erroneous  conclusions  as  to  what 
it  took  to  constitute  market  value.  It  may 
be  stated  generally  that  each  of  the  witness- 
es were  practical  cattlemen  and  landowners, 
who  bought  and  sold  land  and  cattle,  ran  and 
handled  cattle  on  grass  pastures;  that  they 
bad  bought  and  sold  land  and  grass  pastures, 
had  known  of  sales  and  that  they  each  had 
been  so  engaged  for  from  25  to  35  years;  they 
knew  the  pasture  and  grass  burned  in  ques- 
tion ;  they  saw  the  grass  on  the  land  and  de- 
scribed tbe  kind  of  grass  and  its  condition 
when  burned,  and  were  familiar  with  the 
land  m  that  Immediate  neighborhood,  to- 
gether with  the  grass  lands  and  pastures, 
and  knew  the  amount  of  grass  land  and  cat- 
tie  and  tbe  demand  for  grass  at  that  time, 
and  then  stated,  after  detailing  minutely 
tbelr  experience,  knowledge,  etc.,  that  they 
knew  the  market  value,  and  then  gave  their 
opinion  or  estimate,  which  was  from  $2  to  IS 
per  acre.  Upon  cross-examination  these  wit- 
nesses stated  substantially  that  they  knew  of 
no  sales  of  grass  in  December,  1916,  and  per- 
haps some  of  them  stated  they  knew  of  none 
during  the  year.  The  witnesses  state  that 
grass  was  hard  to  get  in  1916,  and  lnferen- 
tially  that  the  demand  was  greater  than  the 
supply;  that  they  based  their  opinion  on 
what  they  judged  grass  to  be  worth  for  a 
man  with  cattle  and  for  graaing  purposes; 
that  the  grass  would  be  worth  the  amount 
for  grazing  purposes,  as  it  was  scarce  that 
fall;  that  they  based  their  opinion  on  what 
they  thought  was  the  value  of  the  grass,  and 
not  upon  sales  they  knew  of  being  made. 
The  witnesses,  some  of  them,  said  their  opin- 
ion was  based  on  what  it  would  sell  for  In  a 
reasonable  time  for  cash  upon  the  market. 
The  witnesses,  on  cross-examination,  re- 
vealed the  fact  that  in  leasing  or  buying 
grass  after  its  maturity  tbe  method  of  using 
it  was  by  grazing  tbe  cattle  thereon,  and 
that  the  use  so  purchased  was  usually  for  a 
period  of  time;  that  in  the  meantime  new 
grass  or  winter  grass  may  spring  up,  and  It, 
together  with  the  old  grass,  would  be  con- 
sumed. Some  of  them  state  they  knew  of 
some  sales  that  year,  but  do  not  give  the 
price.  The  witnesses  generally  on  redirect 
examination  restated  they  fixed  the  value  at 
the  market  value,  etc.  We  might  be  able  to 
say  from  this  record  that  no  market  value 
was  shown  If  the  restricted  meaning  of  mar- 
ket value  Is  adopted,  which  appellant  ap- 
parently insists  upon.  If  so,  the  witnesses' 
opinion  as  practical  men  and  men  experi- 
enced as  to  its  actual  value  would  be  ad- 
missible, and,  strictly  speaking,  mnder  the 
assignment  no  reversible  error  to  shown. 
Just  what  appellant  means  by  market  val- 
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ne  we  are  left  to  Infer.  Doubtless  when  the 
valve  of  the  land  is  sought,  or  that  growing 
oa  it,  appellant  would  not  restrict  market 
value  thereof  to  a  place  where  such  products 
are  dally  exposed  to  sale  and  sellers  and 
buyers  assemble  to  sell  and  buy,  or  contend 
that  it  should  be  used  in  the  sense  that  long- 
fellow  used  "market"  in  the  Wayside  Inn: 

"And  he  answered,  What's  the  use, 
Of  this  bragging  up  aud  down, 

Wben  three  women  and  one  goose 
Make  a  market  in  your  town?" 

[2-7]  As  we  conceive  It,  value  is  not  fixed 
at  the  place  where  buyers  and  sellers  meet, 
but  is  established  or  shown  by  sales,  public 
or  private,  in  the  ordinary  course  of  business. 
We  think  also  the  supply  and  demand,  the 
use  and  benefit,  the  quantity  and  quality,  and 
what  buyers  are  willing  to  give  and  sellers  to 
tike — all  these  things  enter  into  market  val- 
uJ.  One  who  shows  that  be  had  been  dealing 
In  such  articles  and  observing  the- price  paid 
and  the  sales  for  years,  revealing  that,  owing 
to  scarcity  at  a  particular  time,  there  were 
fewer  or  no  sales,  we  believe,  may  be  able  to 
give  an  opinion  as  to  the  market  value. 
While  sales  is  a  factor  in  fixing  market  value, 
it  would  be  hard  to  find  in  the  sale  of  this 
kind  of  property  a  sale  on  the  day  of  the  de- 
struction or  in  the  midwinter  when  food  for 
stock  had  been  provided  prior  thereto.  It 
would  be  hard  to  prove  the  value  by  the  opin- 
ion of  any  one  if  the  witness  must  know  of 
.sales  at  the  time  or  near  the  time,  t  he 
has  observed  sales  prior  thereto  and  the 
value  placed  on  grass  by  men  in  that  line  of 
business,  and  what  they  paid  or  are  willing 
to  pay,  we  see  no  valid  objection  to  receiving 
bis  opinion  for  what  it  is  worth.  Wte  believe 
the  rule  announced  in  Whitney  v.  Thacher, 
117  Mass.  526,  is  generally  recognized: 

"It  is  not  necessary,  to  give  an  opinion  as 
to  values,  that  his  information  be  of  such 
a  direct  character  as  would  make  it  competent 
in  itself  as  primary  evidence.  It  is  the  experi- 
ence which  he  acquires  in  the  ordinary  conduct 
of  affairs,  and  from  means  of  information  such 
as  are  usually  relied  on  by  men  engaged  in  busi- 
ness, for  the  conduct  of  that  business,  that 
qualifies  him  to  testify." 

This  rule  we  think  may  also  be  supple- 
mented by  that  adopted  by  New  York: 

"No  rule  of  law  can  be  laid  down,  denning 
how  much  acquaintance  with  property  a  wit- 
ness must  have  to  render  his  opinion  of  its  val- 
ue competent  evidence.  He  must  have  some 
knowledge  of  it,  sufficient  to  enable  him  to  form 
an  estimate,  and  it  is  then  for  the  jury  to  say, 
in  view  of  his  means  of  judging,  to  what  weight 
his  estimate  is  entitled."  Bedell  v.  Long  Island 
Ry.  Co.,  44  N.  T.  367,  4  Am,  Rep.  688;  Brown 
v.  Aitken,  90  Vt.  569,  99  AtL  265. 

In  this  state  we  have  adopted  the  market 
value  as  the  measure  where  there  Is  such, 
but  just  what  we  mean  Is  not  quite  so  clear. 
That  we  do  not  mean  It  as  that  established 


in  some  market  place  by  sellers  and  buyers 
is  quite  certain.  In  the  sale  of  land  and 
pastures  In  rural  communities  the  sales  must 
necessarily  be  few  and  at  long  Intervals.  If 
lands  or  pastures  sell,  it  will  be  insisted  that 
there  is  a  market,  but  if  the  witness  does  not 
know  of  a  sale  on  the  day  or  near  the  time, 
it  will  be  urged,  perhaps,  as  In  this  case,  that 
he  is  not  qualified,  although  he  for  years  has 
given  consideration  to  the  question  and 
studied  the  use,  the  benefits  to  be  derived, 
the  quality  of  the  particular  land,  observed 
the  prices  received  in  the  sales,  and  Is  cogni- 
zant of  the  demand,  yet  it  will  be  urged  he 
does  not  know  the  market  value.  We  believe 
our  courts  are  not  inclined  to  adhere  to  too 
literal  a  meaning  of  the  words  "market  val- 
ue."'   It  has  been  said: 

"Knowledge  of  the  market  value  of  an  article 
is  hardly  an  opinion.  It  is  a  fact  known  from 
information.  If  a  witness  is  sot  fully  qualified 
to  state  the  fact,  a  cross-examination  will  show 
it  Such  matters  go  to  the  weight  of  the  evi- 
dence and  the  credibility  of  the  witnesses,  and 
not  to  the  competency  of  the  testimony."  Rail- 
way Co.  v.  Fagan,  72  Tex.  127,  9  S.  W.  749,  2 
U  R.  A.  75,  13  Am.  St.  Rep.  776. 

"Evidence  as  to  market  value  is  not  objection- 
able because  it  is  in  a  measure  the  opinion  of  a 
witness."  Railway  Co.  v.  Hogsett,  67  Tex.  685, 
4  S.  W.  365;  Railway  Co.  v.  Knight,  51  Tex. 
592. 

Whether  it  Is  a  fact  or  an  opinion,  the 
necessary  predicate  is  required,  and  as  a 
rule  a  sufficient  predicate  is  that  the  wit- 
ness is  willing  to  testify  that  he  knows. 
When  he  so  states,  he  may  give  the  value. 
The  cross-examination  may  show  insufficient 
knowledge,  and  this  would  only  contradict 
his  previous  evidence,  which  contradiction 
would  then  be  a  question  for  the  jury,  or,  in 
other  words,  the  weight  of  the  evidence  or 
the  credibility  of  the  witness.  The  admis- 
sion of  evidence  of  this  kind  or  Its  com- 
petency Is. largely  in  the  discretion  of  the 
trial  court  Railway  Co.  v.  Starr,  194  S.  W. 
687;  Studebaker  v.  Oerlach  Mercantile  Co., 
192  S.  W.  546.  As  we  understand,  the  Court 
of  Civil  Appeals- for  the  Second  District  has 
ruled  against  appellant's  contention  in  this 
case,  in  Railway  Co.  v.  Hapgood  201  S.  W, 
1040.  We  do  not  believe  the  fact  that  the 
grass  was  purchased  to  graze  and  run  cattle 
thereon,  and  that  other  grass  sprang  up  be- 
fore the  contract  ended  and  which  may  have 
entered  into  its  value,  Should  exclude  the 
opinion  of  the  witness.  The  jury  In  this  case 
evidently  gave  the  Railway  Company  credit 
for  the  present  payment  by  finding  only  half 
as  much  as  the  lowest  witness'  evidence 
would  I.ave  authorized.  This  they  could  do 
If,  In  their  Judgment  after  hearing  all  the 
evidence  they  found  $1  an  acre  would  com- 
pensate the  appellees  for  the  value  lost  at 
the  time  of  the  destruction  of  the  grass. 

The  fifth  assignment  win  be  overruled  and 
the  case  affirmed. 
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McCRELESS   t.   HOWELL.     (No.  6180.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

March  19,  1919.     Rehearing  Denied 

April  16,  1919.) 

Bbokebs  *=»86(1)— Compensation— Action— 
Evidence. 
In  broker's  action  for  commissions  for  serv- 
ices in  securing  exchange  of  properties  between 
defendant  and  another,  judgment  for  defendant 
held  clearly  against  the  great  preponderance  of 
the  evidence,  necessitating  reversal. 

Appeal  from  District  Court,  Dimmit  Comi- 
ty;   J.  F.  Mullally,  Judge. 

Suit  by  J.  O.  McCreless  against  Lee  Howell. 
From  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Vandervoort  &  Johnson,  of  Oarrlzo  Springs, 
for  appellant 

T.  F.  Mangum,  of  San  Antonio,  and  Wm.  H. 
Davis,  of  Crystal  City,  for  appellee. 


FLY,  O.  J.  This  Is  a  suit  Instituted  by  ap- 
pellant against  appellee  to  recover  $2,500, 
alleged  to  be  due  as  commissions  for  services 
performed  In  securing  an  exchange  of  prop- 
erties between  appellee  and  another  person. 
It  was  alleged  that  appellee  agreed  to  pay 
appellant  $2,500  for  securing  an  exchange  of 
Texas  lands  for  a  three-story  brick  apart- 
ment house  in  Los  Angeles,  Cat ;  that  appel- 
lant secured  an  exchange  of  the  properties, 
and  deeds  were  passed  between  the  parties, 
and  appellee  refused  to  pay  the  commissions. 
The  cause  was  tried  without  a  Jury,  and 
Judgment  rendered  that  appellant  recover 
nothing  and  pay  all  costs. 

The  evidence  of  both  appellant  and  appel- 
lee showed  that  appellee  had  agreed  that  he 
would  pay  appellant  $2,500  if  the  exchange 
of  the  properties  was  consummated.  A  con- 
tract of  exchange  was  made  subject  to  an  In- 
spection of  the  California  property  by  appel- 
lee. Appellee,  after  the  Inspection,  declared 
the  trade  off,  but  at  the  solicitation  of  appel- 
lant made  a  second  contract  of  exchange 
which  was  executed.  He  said  that  the  $2,500 
was  based  on  a  valuation  of  $100,000  for  the 
California  property ;  but  he  did  declare  the 
first  contract  off,  not  because  the  property 
was  not  worth  as  much  as  represented,  but 
because  there  was  an  indebtedness  on  it  Ap- 
pellant brought  appellee  and  Knight,  the 
owner  of  California  property,  together  the 
second  time,  and  appellee  never  at  any  time 
repudiated  his  contract  to  pay  appellant  the 
$2,500.  Appellee  obtained  for  his  land  prac- 
tically what  he  desired,  and  there  was  no  con- 
dition attached  to  the  agreement  to  pay  ap- 
pellant $2,500  that  California  property  should 
be  worth  $100,000. 

The  exchange  of  the  property  was  inter- 


rupted for  a  short  time;  but  through  the 
efforts  of  appellant  it  was  resumed,  and  the 
exchange  was  made  of  the  identical  real 
estate  contemplated  tn  the  first  negotiations. 
Appellee  denied  that  he  renewed  his  promise 
to  pay  the  $2,500,  although  he  is  contradicted 
In  that  statement  by  both  Knight  and  appel- 
lant He  did  not  state,  however,  that  he  had 
ever  abrogated  or  set  aside  his  contract  with 
appellant  He  made  the  contract  with  appel- 
lant and  he  does  not  allege  or  prove  that  It 
was  procured  by  a  fraudulent  representation 
as  to  the  value  of  the  California  property. 
He  was  satisfied  with  its  value,  got  a  big  val- 
ue in  the  exchange  for  his  land,  and  should 
pay  for  the  services  rendered  by  appellant 

The  testimony  upon  which  the  court  must 
have  rendered  Its  judgment  is  so  meager  and 
unsatisfactory,  and  Is  so  clearly  against  the 
great  preponderance  of  the  evidence,  that  $e 
cannot  allow  it  to  stand.  Yet  we  are  not  pre- 
pared to. render  judgment  on  the  evidence, 
but  will  return  the  case  for  further  develop- 
ment 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


PITTMAN  &  HARRISON  CO.  v.  BOATEN- 

HAMERetal.    (No.  1610.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
■»  March  26, 1919.    On  Motion  for  Re- 
°  hearing,  April  16,  1919.) 

1.  Appeal  and  Ebbob  i0-. '112  —  Plea  or 
Privilege— Effect  of  Notice  of  Appeal. 

Where  defendant  corporation,  sued  foe 
breach  of  implied  warranty  of  seed  sold  by  it 
brought  cross-action  against  another,  from 
whom  it  purchased  the  seed,  and  the  letter's 
plea  of  privilege  was  sustained,  whereupon  de- 
fendant excepted  to  and  gave  notice  of  appeal 
from  the  order  sustaining  the  plea,  it  was  not 
error  to  try  the  case  before  determination  of  the 
appeal  from  such  order;  the  only  effect  of  the 
notice  of  appeal  being  to  suspend  the  transfer 
of  the  case  to  the  county  claimed  in  the  plea 
of  privilege,  under  Rev.  St.  1911,  art.  1903,  as 
amended  by  Acts  35th  Leg.  c.  176  (Vernon's 
Ann.  Civ.  St  Supp.  1918,  art  1930). 

2.  Venue  «j=>22(1)— Joining  Additional  De- 
fendant. 

Defendant  corporation,  sued  for  breach  of 
its  implied  warranty  of  seeds  sold,  could  -not 
properly  join,  by  cross-action,  another  from 
whom  it  purchased  the  seed,  and  thereby  defeat 
such  other's  privilege  to  be  sued  in  his  own 
county,  the  cause  of  action  set  up  against  such 
other  arising  under  a  different  contract  from 
that  on  which  defendant  was  sued. 

3.  Venue  €=»78— Change  of  Venue— Effect. 

When  a  separate  cause  of  action  is  im- 
properly attempted  to  be  joined  by  defendanfa 
cross-action  against  an  .  additional  party,  the 
transfer  of  the  cause  against  such  party  to 


«=>For  other  case*  ue  tame  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlseata  and  Indexes 


Digitized  by 


Google 


Tex.) 


PITTMAN  A  HARBISON  CO.  ▼.  BOATENHAMER 


973 


the  county  of  Ma  residence  does  not  carry  the 
original  cause  to  such  county. 

4.  Cobpobations    «=>503(2)— Action— Venue 
—Breach  or  Wabbanty. 

Under  Rev.  St  1911,  art.  1830,  subd.  24,  as 
to  suits  against  private  corporations,  suit 
against  defendant  corporation  for  breach  of 
implied  warranty  of  kind  of  seeds  sold  by  it 
was  properly  brought  in  the  county  where  the 
seeds  were  planted  and  the  damage  from  their 
failure  occurred. 

5.  Principal  and  Agent  «=»  143(2)— Suit  bt 
Undisclosed  Principal. 

The  undisclosed  principal  may  sue  a  third 
party,  with  whom  his  agent  has  contracted,  to 
enforce  bis  rights  under  the  contract  so  made. 

6.  Pleading  «=»34(7)  —  Objection  on  Ap- 
peal. 

The  objection,  made  by  argument  on  ap- 
peal, that  the  fact  that  one  of  the  defendants 
contracted  with  another  defendant  for  plain- 
tiff as  the  first  defendant's  undisclosed  princi- 
pal was  not  sufficiently  pleaded,  should  be  over- 
ruled, if  all  the  pleadings,  including  the  first 
defendant's  pleadings  and  plaintiffs  reply  to 
plea  of  privilege  of  the  second  defendant,  taken 
together,  present  such  an  issue. 

On  Motion  for  Rehearing. 

7.  Courts  *=>170— Jurisdiction  of  Countt 
Coubt, 

In  action  in  county  court  for  breach  of  im- 
plied warranty  of  seeds,  a  complaint  alleging 
that  if  the  seed  had  been  as  represented  plain- 
tiff would  have  produced  five  tons  of  broom- 
corn  on  his  land,  worth  $200  a  ton  over  and 
above  all  expenses  of  raising  and  harvesting, 
was  not  bad  as  in  excess  of  jurisdiction  of  the 
county  court;  plaintiff  not  asking  for  judg- 
ment in  excess  of  $1,000  and  not  asking  for  in- 
terest in  any  form. 

8..  Courts  <J=»170— Jubisdiotion— Pleading. 
To  render  a  complaint  bad  as  asking  recov- 
ery in  excess  of  the  court's  jurisdiction,  it  must 
affirmatively  appear  that  plaintiff  sues  for  an 
amount  in  excess  of  the  jurisdiction,  and  a 
prayer  for  general  relief  will  be  confined  to  that 
which  the  court  has  jurisdiction  to  grant 

Appeal  from  Clay  County  Court;  E.  W. 
Coleman,  Judge. 

Suit  by  J.  P.  Boatenhamer  against  Pittman 
A  Harrison  Company  and.  another,  In  which 
the  named  defendant  filed  cross-action 
against  James  C.  Hunt  From  judgment  for 
plaintiff  against  the  named  defendant,  said 
defendant  appeals.    Affirmed. 

J.  A.  L.  Wolfe  and  French,  Jones  &  Harney, 
all  of  Sherman,  and  W.  G.  Eustis,  of  Henri- 
etta, for  appellant. 

Taylor,  Allen  &  Taylor,  Wantlant  &  Parish, 
and  P.  M.  Stlne,  all  of  Henrietta,  for  ap- 
pellees. 


HUFF,  C.  J.  Boatenhamer  brougnt  suit 
in  Clay  county  against  A.  Snearly,  a  resident 
of  that  county,  and  Pittman  &  Harrison  Com- 
pany, a  corporation,  under  the  laws  of  Texas, 
with  its  principal  office  or  place  of  business 
In  the  city  of  Sherman,  Grayson  county,  Tex. 
It  is  alleged,  In  effect,  that  appellee  applied, 
to  Snearly  to  purchase  dwarf  broomeorn  seed 
for  the  purpose  of  planting  14  acres  in  dwarf 
broomeorn;  that  Snearly  informed  appellee 
he  did  not  have  such  seed  on  hand,  but  could 
procure  same  for  him  In  a  few  days  by  order- 
ing them;  Snearly  applied  to  Pittman  A 
Harrison  Company  for  the  seed,  and  In  a  few 
days  thereafter  procured  them,  and  Informed 
appellee  that  he  had  procured  dwarf  broom- 
corn  seed,  which  appellee  believed  and  paid 
therefor  $1.75,  and  planted  his  14  acres  of  land 
therewith,  believing  at  the  time  the  seed  were 
as  represented ;  that  the  seed  came  up,  and 
and  that  appellee  cultivated  his  land,  believing 
at  the  time  that  the  seed  were  dwarf  broom- 
corn  seed,  and  that  it  was  not  until  September 
of  that  season,  1917,  when  and  after  the 
crop  headed  out,  that  he  learned  they  were 
not  as  represented;  the  crop  produced  from 
the  seed  proved  to  be  a  blend  or  mixture  of 
sorghum  and  broomeorn,  and  was  not  broom- 
corn,  and  not  fit  for  use  as  broomeorn,  nor 
as  sorghum,  and  in  fact  was  of  no  value  for 
any  use  or  purpose ;  that,  if  the  seed  had  been 
broomeorn  seed,  he  would  have  produced  five 
tons  on  the  land,  which  would  have  been  of 
the  value  of  $200  per  ton,  over  and  above  all 
expenses  of  raising  and  harvesting.  The 
appellant,  Pittman  &  Harrison  Company,  an- 
swered by  plea  of  privilege  to  be  sued  in 
Grayson  county,  alleging  Its  principal  office 
and  place  of  business  was  in  Sherman,  Gray- 
son county,  and  that  it  was  a  private  corpora- 
tion, duly  incorporated  under  the  laws  of  Tex- 
as, making  the  general  necessary  negative  al- 
legations as  to  the  exceptions  mentioned  in 
articles  1830  or  2308  of  the  Revised  Statutes. 
And  subject  to  its  plea  of  privilege,  answered 
by  general  exception  and  general  denial,  and 
specially  set  up  that  the  seed  in  question  were 
purchased  by  it  from  James  O.  Hunt,  a  resi- 
dent of  Wichita  county,  Tex.,  who  represented 
that  the  seed  were  dwarf  broomeorn  seed,  and 
that  appellant  believed  such  representations 
to  be  true,  and  relied  upon  same  in  again 
selling  the  seed,  by  reason  of  which  it  is 
alleged  Hunt  is  liable  to  appellant  for  any 
damages  or  judgment  which  might  be  ren- 
dered against  It,  praying  that  he  be  cited  or 
made  defendant,  and  that  It  have  Its  judg- 
ment over  against  Hunt  in  accordance  with 
Its  allegations.  Hunt  answered,  Interposing 
the  plea  of  privilege  to  be  sued  in  the  county 
of  his  residence,  Wichita  county.  This  plea 
was  In  proper  form.  The  appellee  Boaten- 
hamer controverted  the  appellant  Pittman  & 
Johnson  Company's  plea  of  privilege  by  a 
properly  sworn  reply,  .alleging  that  one  of  the 
exceptions  to  the  right  of  appellant  to  be  sued 
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in  the  county  of  Its  residence  existed  as  pro- 
vided in  subdivision  24  of  article  1890,  IL  a 
S. ;  that  appellant  was  a  private  corporation, 
and  that  the  appellee's  canse  of  action,  or  a 
pert  thereof,  against  appellant,  arose  in  Clay 
county,  alleging  therein  that,  in  response  to 
the  request  of  appellee  for  broomcorn  seed, 
appellant  shipped  the  defective  and  worthless 
seed  described  in  the  petition  to  Clay  county, 
Tex.,  which  were  there  delivered  and  paid 
for  by  appellee.  The  seed  were  planted  In 
said  county  on  appellee's  farm,  and  a  worth- 
less crop  of  mixed  brooracorn  and  sorghum 
was  raised  therefrom,  which  was  cultivated 
in  Clay  county;  and  the  damages  sued  for 
herein  accrued  In  Clay  county,  and  under 
such  subdivision  of  the  statute  appellee  had 
the  right  to  sue  the  appellant  in  that  county. 
At  the  time  these  pleas  were  filed,  and  also 
later,  by  an  amendment,  Snearly  alleged  that 
in  ordering  the  seed  he  was  acting  as  the 
agent  of  Boatenhamer;  that  at  the  request 
Of  the  appellee' he  ordered  from  appellant  the 
seed,  and  paid  $1.75  to  appellant  therefor; 
that  in  due  course  of  time  appellant  sent  the 
seed  to  him,  which  he  delivered  to  appellee 
Boatenhamer  in  the  identical  package  in 
which  appellant  had  shipped  the  same,  and 
that  he  turned  the  same  over  to  appellee  for 
the  same  amount  he  paid,  $1.75,  without  any 
charge  or  profit  to  himself.  We  find  no  con- 
troverting answer  to  Hunt's  plea  of  privilege 
to  be  sued  In  Wichita  county.  The  trial  court 
sustained  the  plea  of  privilege  filed  by  Hunt, 
reciting  In  the  order  that  Hunf  s  plea  of  priv- 
ilege was  not  controverted,  and  it  was  there- 
fore sustained,  and  that  the  cause  of  action 
set  up  by  appellant  against  Hunt  be  transfer- 
red to  Wichita  county,  ordering  proper  tran- 
script, tic.  The  appellant  noted  in  the  order* 
that  it  excepted  to  the  action  of  the  court 
thereon,  and  gave  notice  of  appeal  to  the 
Court  of  Civil  Appeals  for  the  Second  Su- 
preme Judicial  District  6f  Texas.  The  trial 
court  submitted  the  case  to  the  Jury  by  a 
general  charge,  but  first  instructing  the  Jury 
on  the  plea  of  privilege  filed  by  appellant, 
and  directed  them,  If  they  found  in  favor 
thereof,  that  they  need  not  consider  the 
charge  on  the  other  issues,  but  if  they  found 
against  the  plea  then  to  consider  the  case  on 
its  merits  under  the  charges  following.  The 
Jury,  by  their  verdict,  specially  find  against 
the  plea  of  privilege,  and  find  a  general  ver- 
dict in  favor  of  appellee  against  appellant  for 
$500  damages,  and  by  direction  of  the  court 
found  a  verdict  in  favor  of  Snearly. 

The  first  assignment,  in  effect,  is  that  the 
nncontroverted  evidence  sustained  the  plea 
of  privilege  of  appellant  to  be  sned  in  Gray- 
son county;  that  the  seed  were  purchased 
there  by  Snearly  by  an  order  sent  through  the 
mail,  and  paid  for  by  Snearly  by  check  sent 
to  appellant  In  Grayson  county,  and  that  no 
part  of  the  transaction  occurred  in  Clay 
county.  The  evidence  shows  an  order  ad- 
dressed by  Snearly  at  Henrietta  to  appellant 


at  Sherman,  which  reads,  "Mease  ship  me 
one-half  bushel  of  broomcorn  by  mall."  This 
was  shipped  to  him  by  appellant,  with  a 
charge  of  $1.75,  which  Sneftrly  paid  by  check, 
sending  it  to  appellant  at  Sherman.  Snearly 
turned  the  seed  over  to  appellee  as  received 
by  him,  appellee  paying  the  amount  Snearly 
had  advanced,  without  any  charge  for  bis 
services  or  profit  to  himself.  Both  Snearly 
and  Boatenhamer  testified  that  when  appellee 
called  on  him  for  the  seed  that  he  told  ap- 
pellee he  did  not  handle  broomcorn  seed, 
bat  told  him  he  would  order  it  as  a  matter  of 
accommodation,  and  that  Snearly  collected 
from  appellee  $1.75,  without  charging  for  his 
trouble  or  profit  to  him.  The  seed  were  ship 
ped  to  Clay  county,  planted  there  on  appel- 
lee's land,  and  the  damages  resulting  from 
sending  mixed  seed  occurred  in  Clay  county. 
The  appellant  is  a  private  corporation, 
with  Its  office  at  Sherman,  Grayson  county,  as 
alleged.  The  facts  stated  in  the  plea  and  the 
controverting  answer  thereto  are  substantial- 
ly proven  as  pleaded  as  above  stated. 

[1-3]  Before  we  notice  the  assignments  as 
made,  we  perhaps  should  notice  the  conten- 
tion, not  properly  raised  by  the  brief,  but 
suggested  by  argument,  and  possibly  by  an 
assignment;  that  is,  that- this  case  was  pre- 
maturely tried  because  Hunt's  plea  of  privi- 
lege was  sustained;  that  exceptions  were 
taken  thereto  and  notice  of  appeal  given. 
The  order  sustaining  the  plea  of  privilege 
was  made  December  4, 1917.  The  final  judg- 
ment In  this  case  was  entered  January  9, 
1918.  This  appeal  appears  to  be  from  both 
the  order  and  the  final  judgment,  and  the 
bond  is  made  payable  to  all  parties.  We  find 
no  assignment  assailing  the  action  of  the 
court  in  sustaining  Hunfs  plea.  Evidently 
under  the  statute,  In  the  absence  of  a  contro- 
verting answer,  the  action  of  the  court  was 
proper  In  sustaining  Hunt's  plea  of  privilege. 
The  only  effect  of  the  notice  of  appeal  was  to 
suspend  the  transfer  oi  the  case  to  Wichita 
county  until  the  final  determination  of  such 
appeal.  Article  1903,  R.  O.  S.,  as  amended  by 
the  85th  Legislature,  Act*  1917,  at  page  388 
(Vernon's  Ann.  Civ.  St  Supp.  1918,  art  1908). 
The  cause  of  action  set  up  by  appellant 
against  Hunt  arose  under  a  different  contract 
from  that  sued  on  by  appellee  and  could  not 
be  properly  joined  with  the  one  set  out  by 
appellee;  especially  is  this  true  if  it  would 
have  the  effect  to  defeat  Hunt's  privilege  to 
be  Sued  in  his  own  county.  By.  Co.  v.  Boger, 
169  S.  W.  1096  (7).  The  appellant  by  setting 
up  an  Independent  canse  of  action  against 
an  outside  party,  could  not  compel  appellee 
to  await  final  action  on  the  plea  of  privilege 
therein  before  he  could  proceed  upon  the 
cause  set  up  by  him;  certainly  the  transfer 
of  the  cause  against  Hunt  would  not  carry 
the  cause  set  np  by  appellee  to  Wichita  coun- 
ty. We  do  not  think  the  ease  of  Hickman 
v.  Swain,  106  Tex.  431,  167  S.  W.  209,  or 
GrlfStb  v.  Gohlman,  200  S.  W.  233,  can  either 
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be  said  to  go  to  the  extent  here  contended 
or  either  support  appellant's  contention. 

[4]  Subdivision  24,  art  1830,  R.  O.  8.,  ap- 
plies In  this  case: 

"Suits  against  any  private  corporation,  as- 
sociation or  joint-stock  company  may  be  com- 
menced in  any  county  in  which  the  cause  of  ac- 
tion,, or  a  part  thereof,  arose." 

Venue  may  be  laid  In  the  county  in  which 
the  contract  was  made  or  to  be  performed. 
The  jury  were  authorized  to  And  that  Snearly, 
as  agent  for  and  acting  for  appellee,  ordered 
through  the  mills  the  seed,  and  that  appel- 
lant accepted  the  order,  Intrusting  them  to 
the  same  agent,  to  be  delivered  at  Henrietta, 
Clay  county.  Without  entering  into  a  dis- 
cussion of  the  subtleties  of  making  a  con- 
tract by  two  parties  in  different  counties  by 
letter  as  affecting  the  cause  of  action  or  a 
part  thereof,  as  alleged  in  this  case,  we  think 
it  may  be  said  that  when  appellee  ordered  a 
certain  kind  of  seed,  and  appellant  sent  him 
through  the  malls,  to  be  delivered  to  his  ad- 
dress, the  seed  so  ordered,  there  was  an  im- 
plied undertaking  that  the  seed  so  deliver- 
ed were  the  kind  ordered.  True,  when  appel- 
lant placed  the  seed  in  the  post  office  at  Sher- 
man it  accepted  the  order  and  consummated 
the  contract,  and  it  may  be  said  that  it  at  the 
same  time  breached  Its  contract  by  sending 
seed  not  ordered.  But  this  was  not  all  of  the 
cause  of  action.  The  contract,  the  breach, 
and  the  damages  as  well  constituted  the 
cause  of  action.  It  was  said  in  By.  Co.  v. 
Hill,  63  Tex.  334,  51  Am.  Rep.  642: 

"This  court  has  held  that  a  cause  of  action 
consists  as  well  of  the  right  of  the  plaintiff  as 
of  the  injury  to  that  right  Phillio  v.  Blythe, 
12  Tex.  127." 

In  the  case  referred  to  in  the  quotation,  the 
court  had  under  consideration  an  exception 
in  the  venue  statute  before  a  magistrate; 
that  Is  where  a  cause  of  action  accrued  in  a 
precinct  other  than  that  in  which  the  de- 
fendant resided.  In  discussing  this  exception 
the  court  said: 

"In  what  does  a  cause  of  action  consist?  It 
may  be  defined  to  consist  as  well  of  the  right 
of  the  plaintiff  in  the  action  as  of  the  injury  to 
such  right  In  1  Cuitty  on  Pleadings,  p.  286, 
the  three  principal  points  of  a  cause  *  •  • 
are  said  to  be  the  right,  whether  founded  upon 
contract  or  tort,  (2)  the  urging  to  such  right, 
and  (3)  the  consequent  damages.  It  may  be 
admitted  that  the  terms  'cause  of  action'  are 
sometimes  used  in  a  more  limited  sense,  and 
that  where  the  cause  is  founded  on  a  contract 
the  contract  is  itself  denominated  the  cause  of 
action;  but  more  frequently,  and  where  the 
terms  are  used  with  more  precision  and  ac- 
curacy, the  terms  embrace  a  much  wider  scope, 
and  include  not  only  the  contract,  bat  its  per* 
formance,  if  executory,  and  also  the  breach  of 
such  contract     For  instance,  the  statute  re- 


quires a  plaintiff,  in  his  petition,  to  set  forth 
a  full  and  clear  statement  of  his  causa  of  ac- 
tion. This  requisition  would  not-  be  filled  by  a 
bald  statement  of  the  term  of  the  contract,  if 
the  contract  lay  at  the  foundation  of  the  ac- 
tion. An  averment  of  the  performance  of  the 
contract  by  the  plaintiff,  of  its  breach  by  the 
defendant,  and,  according  to  Chitty,  of  the  con- 
sequent damages,  is  equally  essential  with  the 
statement  of  the  terms  of  the  contrast  itself, 
as,  together,  they  contribute  the  body,  or  sab- 
stance,  of  the  cause  of  action.  Is  there  any 
reason  to  believe  that  the  Legislature  in  the 
justice's  court  act  employed  the  terms  in  their 
more  limited  sense  7  I  see  none.  They  employ- 
ed, the  phrase  with  reference,  not  only  to  cause 
of  action  in  contracts,  but  also  in  torts  inde- 
pendent of  contract;  and  the  definition  muBt 
be  sufficiently  comprehensive  to  embrace  caus- 
es of  action  of  every  description.  *  "•  •  In 
mixed  transactions  of  this  kind,  where  the  cause 
partly  accrues  in  one  place  and  partly  in  an- 
other, there  is  more  reason  why  the  suit  should 
be  brought  at  the  place  of  performance  than  at 
any  other  locality.  There  the  witnesses  to 
prove  the  value  of  the  work  or  its  defects  win 
most  probably  live;  and  it  would  be  unreason- 
able that  they  should  be  dragged  from  their 
homes  to  remote  precincts  to  testify  when  such 
inconvenience  can  be  avoided.  Besides,  the  per- 
formance, in  a  just  sense,  may  be  said  to  be 
the  most  essential  constituent  of  the  cause  of 
action." 


In  this  case,  when  the  seed  were  ordered, 
appellant  must  have  known  that  the  order 
was  of  that  kind  which  would  produce  after 
Its  kind;  that  they  were  for  planting  In 
Clay  county,  where  they  were  to  be  delivered, 
and  that  It  would  be  known  at  that  place 
whether  they  were  defective  or  of  the  kind 
ordered.  They  were  ordered  from  Clay  coun- 
ty, to  be  delivered  In  Clay  county.  It  was 
there  the  damages  occurred,  as  a  result  of 
the  breach,  whether  the  breach  occurred  in 
Grayson  county  or  in  Clay  county,  or  whether 
the  contract  was  consummated  in  Grayson 
or  In  Clay  county.  It  was  there  the  injury 
was  Inflicted  and  the  damages  occurred,  the 
measure  of  which  was  that  which  appellee 
would  have  made  but  for  the  defective  seed 
delivered.  This  subdivision  of  the  statute 
has  often  been  under  discussion  by  the 
courts,  and  the  question  as  to  what  is  the 
cause  of  action  or  a  part  thereof,  and  where 
it  arose,  has  also  received  frequent  considera- 
tion. We  will  refer  to  some  of  the  more 
recent  cases,  where  many  authorities  may 
be  found  collated  and  cited  In  the  opinions: 
Kell  Milling  Co.  v.  Bank,  155  S.  W.  325; 
Wright  v.  Graves,  198  S.  W.  998;  Cummer 
Mnfg.  Co.  v.  Kellam  Bros.,  203  S.  W.  463; 
Cuero,  etc.,  v.  Feeders'  Supply  Co.,  203  S.  W. 
79;  Baker-H&nna  &  Co.  v.  Kempner,  204  S. 
W.  350;  Cummer  Mnfg.  Co.  v.  Lilly,  204  S. 
W.  1010. 

[IS,  6]  The  second  assignment  Is  to  the  effect 
that  the  evidence  shows  that  appellee  had  no 
contract  with  appellant  of  any  kind,  but  that 
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he  purchased  from  Snearly,  and  did  not  know 
from  whom  Snearly  purchased.  The  Jury 
found  that  Snearly  was  acting  aa  the  agent 
of  Boatenhamer  In  the  purchase  of  the  seed, 
and  both  Snearly  and  Boatenhamer  so  testi- 
fied. The  undisclosed  principal  may  sue  a 
third  party  with  whom  his  agent  has  con- 
tracted to  enforce  his  rights  under  the  con- 
tract so  made.  Kempner  r.  Dlllard,  100 
Texas,  505-510,  101  S.  W.  437,  438,  123  Am. 
St  Rep.  822.  The  real  difficulty  in  this  case 
Is  not  presented  by  assignment,  but  by  argu- 
ment; that  is,  that  the  petition  does  not 
sufficiently  allege  a  contract  so  made.  Under 
a  general  exception  it  may  be  Inferred  from 
the  allegation  that  Snearly  in  ordering  did  so 
for  appellant.  However,  there  is  no  doubt 
under  Snearly's  pleadings  that  he  ordered  as 
agent  of  appellee,  and  also  under  appellee's 
reply  to  the  plea  of  privilege  it  would  appear 
that  such  was  the  effect  of  the  allegations. 
We  believe  all  the  pleadings  should  be  taken 
together,  and  that  they  clearly  present  the 
issue  of  a  contract  made  for  appellee  by 
Snearly  as  his  agent  with  appellant  We  do 
not  feel  Justified  in  holding  after  verdict  that 
the  pleadings  are  so  defective  that  the  judg- 
ment should  be  reversed. 

We  do  not  believe  that  there  is  reversible 
error  shown  under  the  third  assignment 

The  fourth  and  fifth  assignments  are  not 
properly  briefed.  The  objections  to  the 
charge  are  not  set  out,  but  in  looking  to  the 
transcript  we  find  only  a  general  exception  to 
the  charges.  It  is  not  shown  what  the  objec- 
tions to  the  charge  were  at  the  time  they 
were  made 

The  sixth  assignment  is  not  copied  in  the 
brief.  However,  we  think  the  trial  court 
gave  the  proper  measure  of  damages  in  this 
case  as  applied  to  the  facta,  Hoopes  v.  East 
IS  Tex.  Civ.  App.  531,  48  S.  W.  764. 

The  seventh,  eighth,  ninth,  and  tenth  as- 
signments are  overruled.  These  assignments 
present  substantially  the  Issues  discussed  by 
us  under  tbe  first  and  second  assignments. 

The  judgment  will  be  affirmed. 

On  Motion  for  Rehearing. 

[7, 1]  The  only  ground  set  up  by  the  motion 
is  that  the  county  court  did  not  have  Juris- 
diction over  the  subject-matter.  The  appel- 
lees do  not  ask  for  judgment  in  excess  of 
$1,000,  and  did  not  ask  for  Interest  in  any 
form.  It  must  affirmatively  appear  that 
plaintiff  sues  for  an  amount  in  excess  of  the 
Jurisdiction  of  the  court.  All  Intendments  of 
the  plaintiff's  pleadings  will  be  held  in  favor 
of  the  Jurisdiction  of  the  court.  Railway 
Co.  v.  Rayzor,  106  Tex.  544,  172  S.  W.  1103. 
A  prayer  for  general  relief  will  be  confined 
to  that  which  the  court  has  jurisdiction  to 
grant 

Motion  overruled. 


HOUSTON  v.  SHEAR  et  al.    (No.  5957.) 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
Jan.  15,  1919.  On  Motions  for  Rehearing, 
April  16,  1919.  On  Appellees'  Second  Motion 
for  Rehearing,  May  2,  1919.) 

1.  Execution  «=>268— Sale  ot  Land  Sub- 
ject to  Contract  Liens— Right  Acquired. 

Where  lands  subject  to  contract  liens  are 
dold  on  execution  against  the  owner,  the  pur- 
chaser at  execution  sale  succeeds  to  his  rights, 
and  equity  confers  upon  him  the  privilege  of 
redemption,  but  only  on  condition  that  the 
rights  acquired  at  execution  sale  are  valid. 

2.  Execution  «=»251(2)  —  Setting  Aside 
Sale— Irregularities— Inadequate  Price. 

Statutes  governing  executions  are  for  the 
most  part  directory  in  their  nature,  and  mere 
irregularity  in  connection  with  gross  inadequacy 
of  consideration  is  insufficient  to  vacate  a  ju- 
dicial sale,  unless  the  irregularity  in  some  way 
conduced  to  that  inadequacy;  although,  when 
the  price  is  enormously  inadequate,  slight  ir- 
regularities will  be  sufficient  to  justify  setting 
aside  the  sale  by  a  direct  proceeding  therefor. 

3.  Execution  <8=250—  Adequacy  or  Price- 
Buyer's  Agreement  to  Pat  Liens  —  Re- 
demption. 

The  sale  for  the  sum  of  $85  of  property  of 
an  admitted  value  of  $85,000,  but  subject  to 
valid  and  subsisting  liens  aggregating  a  sum 
considerably  in  excess  of  this  value,  would  not 
warrant  an  equity  court  in  nullifying  the  sale 
for  inadequacy  of  price,  where  such  liens  must 
be  paid  to  secure  and  enjoy  good  title  to  the 
property  and  as  a  condition  of  redemption. 

L  Bankruptcy  €=>11  —  Jurisdiction  or 
State  Court— Limitation. 
Authority  for  the  exertion  of  exclusive  and 
summary  jurisdiction  by  a  court  of  bankruptcy 
mast  find  enumeration  in  the  acts  of  Congress, 
prescribing  a  "uniform  system  of  bankruptcy 
of  the  United  States"  (U.  S.  Oomp.  St  IS  9585- 
9656),  since  such  tribunals  are  creations  of 
statute,  and  can  exercise  no  judicial  powers  oth- 
er than  those  authorized. 

5.  Evidence  «=»43(4)  —  Judicial  Notice  — 
Proceedings  in  Other  Courts  —  Bank- 
ruptcy. 

State  courts  and  courts  other  than  the  ini- 
tial court  of  bankruptcy  are  not  required  to 
take  judicial  cognisance  of  the  proceedings  in 
a  bankruptcy  court. 

6.  Bankruptcy  <S=>216  —  Jurisdiction  of 
State  Court  —  Bankruptcy  Proceedings 
Against  Judgment  Debtor. 

A  state  court  was  not  precluded  from  Juris- 
diction for  the  judicial  sale  of  property,  where 
its  judgment  was  undisturbed  by  any  appropri- 
ate action  of  tbe  bankruptcy  court,  in  which 
an  involuntary  petition  was  filed  by  judgment 
debtor's  creditors,  by  taking  actual  possession  of 
bankrupt's  estate,  or  enjoining  execution  or 
•ale,  or  even  a  suggestion  or  motion  to  stay, 
made  in  the  state  court. 


4fc=For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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7.  Bankruptcy    4^387— Composition— "Hi- 
invest"— No  ABJWWOAfriew. 
The  word  "reinvest,"  aa  used  In  Bankruptcy 
Aet,  |  TO*f  (U.  8.  Comp.  St  {  9634),  providing 
that  "upon  the  confirmation  of  the  coaapositieai 
offered  by  a  bankrupt  the  title  to  hte  property 
shall'  thereupon  reinvest  in  Mm,"   means  that 
the  owner  is  to  receive  the  property  anew,  and 
the  act  ia  without  application  where  there  was 
no  divestment  of  the  title,  there  having  been 
no  adjudication  in  the  involuntary  proceedings. 
(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Reinvest.] 

a  CORPORATIONS       «3»647(1)  — •  INSOLVENCY  — 

Judgment  Creditors—  Validity  or  Execu- 
tion Sale. 
Where  a  corporate  judgment  debtor  was  in- 
solvent, and  had  ceased  to  do  business  when  ex- 
ecution was  levied  on  its  property,  the  judicial 
sale  conveyed  no  title  as  against  the  rights  of 
other  creditors  of  the  corporation. 

ft.  CORPORATIONS      *=>547(1)  —  lNS©LVEN«Y  — 

Judicial  Sales  Atiib  Payment  or  Other 

Debts— Validity. 
Where  a  corporation  has  become  insolvent 
and  ceased  to  do  business,  the  title  to  its  prop- 
erty is  vested  in  its  officers  in  trust  for  the  ben- 
efit of  creditors;  but  when  its  debts  are  paid 
the  trust  is  discharged,  and  presents  no  impedi- 
ment to  title  acquired  under  judicial  sale. 

10.  Execution  «=»268  —  Redemption  tbom 
Liens— Tender— Pleading. 

A  redemptioner,  purchaser  at  execution  sale, 
need  not,  as  a  condition  precedent  to  the  exer- 
cise of  the  right  to  redeem  the  property  from 
existing  vendor's  and  other  liens,  make  his 
tender  prior  to  the  filing  of  suit ;  an  offer  to  pay 
what  is  due,  incorporated  in  the  bill,  being;  suf- 
ficient. 

11.  Execution  «=»268  —  Redemption  from 
Liens— Good  Faith— Ability  and  Will- 
ingness to  Redeem— Evidence. 

Where  a  purchaser  at  execution  sale,  seek- 
ing redemption  of  the  property  from  existing 
liens,  gave  uncontradicted  testimony  that  he 
was  ready,  able,  and  willing  to  pay  off  and  dis- 
charge the  incumbrances,  the  court  should  de- 
termine his  ability  and  good  faith,  by  according 
him  opportunity  upon  prescribed  terms  and  con- 
ditions. 

12.  Execution  <8=268  —  Purchasers  Re- 
demption prom  Liens— Fractional  Inter- 
est. 

Where  a  purchaser  at  judicial  sale  is  enti- 
tled to  redeem  the  properties  from  existing  liens, 
he  may  apply  any  lawful  available  means  to 
secure  the  money,  which  the  court  might  direct 
paid  by  way  of  redemption,  and  it  is  imma- 
terial that  bis  testimony  shows  that  when  re- 
deemed his  interests  will  be  only  a  fractional 
portion  of  the  value  of  the  property,  and  that 
the  remainder  will  be  owned  by  others  furnish- 
ing him  money. 

18.  Execution  «b»278— Repayment  or  Mon- 
ey Paid  to  Preserve  the  Property. 
Money  expended  for  composition  with  cred- 
itom  to  prevent  the  property  from  being  sold 
in  bankruptcy  proceedings  was  expended  in  the 


preservation  of  the  property,  ana"  the  purchaser 
at  execution  sale  had  a  right  to  recover  pos- 
session on  repayment  of  such  amounts  thereof 
a*  remained  unpaid,  together  with  other  liens. 

On  Motions  for  Rehearing. 

14.  Subrogation  <8=p22,  26  — Necessity  op 
Payment— Volunteer, 

The  right  of  purchaser  at  execution  sale  to 
redeem  from  lien  claims  is  restricted  to  those 
properties  to  which  he  acquired  legal  title,  and 
by  payment  of  Bens  on  other  property  he  is  not 
subrogated  to  the  judgment  debtor's  right  there- 
in, where  not  compelled  to  do  so  to  save  him- 
self a  loss,  since  the  right  of  snbrogtaion  is  nev- 
er accorded  to  a  mere  volunteer.       ' 

15.  Execution  «=>268  —  Purchaser's  Re- 
demption from  Liens  —  Deduction  or 
Amounts  Paid  to  Preserve  Property. 

Where  a  large  part  of  the  fund  employed 
in  effecting  a  composition  with  the  general  cred- 
itors' of  a  judgment  debtor,  which  inured  to  debt- 
or's benefit,  was  derived  from  sale  and  rental  of 
debtor's  properties,  the  ameunt  realised  there- 
from should  be  properly  deducted  from  the 
amount  paid  in  redemption  from  liens  by  pur- 
chaser at  judicial  sale. 

On  Appellees'  Second'  Motion  for  Rehearing. 

18.  Execution  «=»2fl8  —  Purchaser's  Re- 
demption   prom    Liens  —  Deduction    o* 
Amounts  Paid  to  Preserve  Property— In- 
surance Money, 
Where  the  agreement  by  a  grantee  and  as- 
signee of  judgment  debtor  corporation  to  ad- 
vance money  for  composition  with  its  unsecured 
creditors  was   primarily  between    the  original 
Benholders  and  himself,  rather  than   the  cor- 
poration, whether  the  purchaser  at  judicial  sale 
can  deduct  from   the   amount  paid  to   redeem 
from  Kens  on  properties  actually  covered  by  his 
purchase  the  amount  paid  from  insurance  mon- 
ey received  for  destruction  of  property  acquired 
depends  upon  whether  the   destruction  of  the 
property  was  before  or  after  judicial  sale. 

Appeal  from  District  Court,  Travis  County ; 
George  Calhoun,  Judge. 

Suit  by  H.  M.  Houston,  as  purchaser,  un- 
der a  judgment  against  the  Farmers'  &  Gin* 
ners"  Cotton  Oil  Company,  Incorporated,  and 
another,  jointly,  against  H.  H.  Shear  and 
others,  as  grantees  and  assignees  of  such 
judgment  debtors,  to  redeem  certain  prop- 
erties claimed  to  have  been  purchased  at 
execution  sate.  From  a  judgment  denying 
the  right  of  redemption  and  the  cancellation 
of  several  sheriff's  deeds  under  which  he 
claims  title,  plaintiff,  H.  M.  Houston,  appeuis. 
Judgment  reversed,  and  cause  remanded  for 
new  trial. 

Fleet,  McClendoa  &  Shelley,  of  Austin,  for 
appellant. 

J,  D.  Williamson,  of  Waco,  and  White,  Cart- 
ledge  &  Wilcox  and  Ugbtfoot,  Brady  & 
Robertson,  all  of  Austin,  for  appellees. 


9stTot  other  cases  see  same  topic  and  KEY-NUMBER  m  all  Key-Numbered  "Digests  and  Indexes 
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FISHER,  Special  Judge.  Appellant,  H.  M. 
Houston,  as  purchaser  under  a  Judgment 
against  the  Farmers'  &  Glnners'  Cotton  Oil 
Company,  Incorporated,  and  J.  L.  Hunter, 
Jointly,  brought  suit  In  the  district  court  of 
Travis  county  against  appellees,  H.  H.  Shear, 
the  Austin  National  Bank,  the  Boatmen's 
Bank,  D.  T.  Bomar,  E.  P.  Wllmot,  and  C.  R. 
Laws,  as  grantees  and  assignees  of  such 
Judgment  debtors,  to  redeem  certain  proper- 
ties claimed  to  hare  been  purchased  by  him  at 
execution  sale.  From  a  Judgment  denying 
the  right  of  redemption  and  the  cancellation 
of  the  several  sheriff's  deeds  under  which  he 
claims  title,  appellant  prosecutes  this  appeal. 

The  trial  court's  findings  of  fact  are  both 
lengthy  and  elaborate.  For  a  consideration 
of  the  merit  of  the  several  questions  raised 
we  do  not  deem  it  necessary  that  there  be  a 
reiteration  of  these  findings.  Such  findings 
as  we  conceive  to  be  controlling  of  the  sub- 
stantive rights  involved,  supplemented  by  such 
as  are  particularly  referred  to  in  the  body 
of  the  opinion,  may  be  summarized  in  the  fol- 
lowing: 

Findings   of   Fact. 

(1)  On  February  17,  1914,  J.  L.  Hunter 
conveyed  to  the  Farmers'  &  Glnners'  Cotton 
Oil  Company,  a  corporation,  designated  real 
estate  in  Travis  county,  for  which  it  execut- 
ed, in  part  consideration  therefor,  its  cer- 
tain vendor's  Hen  note  for  $15,000,  which,  of 
contemporaneous  date,  was  transferred  by  the 
grantor,  J.  L.  Hunter,  to  D.  T.  Bomar. 

(2)  Subsequent  to  this  transaction,  and  at 
various  times  prior  to  November  19, 1915,  the 
date  upon  which  certain  creditors  brought  a 
bankruptcy  proceeding  against  the  Farmers' 
&  Glnners'  Cotton  Oil  Company,  said  com- 
pany had  executed  to  the  several  appellees 
notes  secured  by  deeds  of  trust  in  various 
amounts  on  which  there  was  due  and  owing 
at  the  time  of  trial  approximately  the  sum 
of  $95,000.  The  parties  agreed  that  at  the 
date.of  trial  the  properties  bad  a  value  of 
$85,000. 

(3)  In  addition  to  the  secured  indebtedness 
against  the  properties,  appellees,  or  certain 
of  them,  had  paid  out,  or  caused  to  be  paid 
out,  for  the  protection  and  preservation  of 
the  properties,  at  the  date  of  trial  some 
$4,396.28. 

(4)  On  November  19, 1915,  as  previously  re- 
cited, certain  creditors  filed  a  petition  in  in- 
voluntary bankruptcy  against  the  Farmers' 
$  Glnners'  Cotton  Oil  Company,  alleging  as 
grounds  therefor  acts  of  bankruptcy  and  in- 
solvency. The  corporation  answered  under 
oath,  denying  such  acts  and  the  fact  of  its 
insolvency.  Subsequent  to  the  filing  of  the 
petition  no  further  action  was  taken  In  the 
proceeding  until  a  composition  was  effected 
with  its  general  creditors,  as  hereinafter  stat- 
ed, it  being  agreed  that  there  had  been  no 
adjudication  of  the  alleged  bankrupt  In  the 
proceeding  referred  to,  that  no  trustee  was 


ever  appointed,  and  that  At  no  time  were  the 
properties  of  the  Farmers'  &  Glnners'  Cotton 
Oil  Company  ever  placed  in  the  actual  pos- 
session of  a  bankruptcy  court  through  the 
agency  of  a  receiver  or  otherwise. 

(5)  February  8, 1916,  and  subsequent  to  the 
institution  of  the  bankruptcy  proceeding, 
one  M.  M.  Graves  obtained  Judgment  in  Har- 
ris county,  Tex.,  against  the  Farmers'  ft 
Glnners'  Cotton  Oil  Company  and  J.  L  Hun- 
ter, Jointly,  for  the  sum  of  $273.  Execution 
issued  thereon,  and  the  properties  in  con- 
troversy were  sold  by  the  sheriff  of  Travis 
county,  Tex.,  to  appellant  on  July  4, 1916,  for 
the  aggregate  sum  of  $85,  and  properly  exe- 
cuted deeds,  pursuant  to  sheriff's  sale,  were 
placed  of  record  in  the  deed  records  of  Travis 
county  on  July  6,  1916.  The  state  court  ren- 
dering the  judgment  against  the  Farmers'  & 
Glnners'  Cotton  Oil  Company  and  Its  oode- 
fendant,  J.  L.  Hunter,  had  no  actual  notice 
of  the  proceeding  in  bankruptcy  against  the 
former,  and  It  Is  admitted  that  no  action  was 
taken  to  stay  the  proceedings  in  the  state 
court  subsequent  to  the  filing  of  the  petition 
in  involuntary  bankruptcy.  It  appears  that 
appellant  was  notified  of  the  pendency  of  the 
bankruptcy  proceedings  on  the  day  of  sale 
and  shortly  prior  to  bis  purchase  at  execution 
sale. 

(6)  July  10,  1916,  the  Farmers'  &  Glnners" 
Cotton  Oil  Company,  In  consideration  of  the 
cancellation  and  discharge  of  the  lien  indebt- 
edness against  the  properties,  executed  its 
deed  of  conveyance  to  appellees,  C.  R.  Laws, 
E.  P.  Wllmot,  and  B.  T.  Bomar.  Subsequent- 
ly, and  prior  to  February  15,  1917,  appellees 
Laws,  Wllmot,  and  Bomar  conveyed  the  prop- 
erties which  they  had  acquired  to  the  appel- 
lee H.  H.  Shear,  who  is  the  real  contestant  of 
appellant  herein.  On  the  date  last  mention- 
ed the  Farmers'  ft  Glnners'  Cotton  Oil  Com- 
pany filed  In  the  court  of  bankruptcy  an  of- 
fer of  composition  with  Its  general  and  un- 
secured creditors,  which,  after  appropriate 
notice  and  a  compliance  with  other  prerequi- 
sites, was  in  all  things  confirmed  by  the  court, 
and  on  March  20, 1917,  the  proceeding  against 
the  corporation  was  in  all  things  dismissed. 

Opinion. 

[1]  Where,  as  here,  lands  subject  to  con- 
tract liens  are  sold  on  execution  against  the 
owner,  the  purchaser  at  execution  sale  suc- 
ceeds to  his  rights,  and  equity  confers  upon 
him  the  privilege  of  redemption,  but  only  on 
condition  that  the  rights  acquired  at  execu- 
tion sale  are  valid.  Willis  v.  Smith,  66  Tex. 
81,  17  S.  W.  247;  27  Cyc.  (Mortgages)  p.  1806. 

[I]  Appellee  challenges  the  validity  of  the 
sales  under  which  appellant  claims,  contend- 
ing that  the  same  were  void:  (1)  Because  of 
statutory  irregularities,  accompanied  by  In- 
adequacy of  price;  (2)  that  at  the  date  of 
sale  the  properties  were  in  custodla  legis,  un- 
der administration  by  a  court  of  bankruptcy, 
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and  thai  upon  a  composition  proceeding1  had 
therein  thla  In  legal  effect  restored  the  title 
to  the  bankrupt,  freed  from  the  claims  sought 
to  be  maintained  by  appellant;  (3)  that  the 
Judgment  debtor  (the  Farmers'  &  Ginners' 
Cotton  Oil  Company)  being  Insolvent,  and 
having  ceased  to  be  a  going  concern  at  and 
before  the  date  of  the  levy  of  the  execution 
under  which  the  properties -were  sold,  Its  ac^ 
sets  became  a  trust  fund  for  all  of  Its  credi- 
tors, and  consequently  that,  appellant  could 
not  acquire  at  sheriff's  sale  the  title  to  prop- 
erties subject  ito  pro  rata  distribution  among 
all  the  creditors;  and  (4)  the  validity  of  the 
court's  finding  that  appellant,  In  seeking  to 
redeem,  made  no  tender  of  the  amounts  due 
and  secured  by  subsisting  liens  upon  property, 
or  expenses  or  advances  paid  out  by  appel- 
lees, or  certain  of  them,  of.  them,  for  their 
necessary  preservation. 

We  shall  review  the  availability  and  the  va- 
lidity of  these  contentions  In  the  order  out- 
lined. 

Statutes  governing  executions  are,  for  the 
most  part,  directory'  In  their  nature.  Pear- 
son v.  Flanagan,  52  Tex.  268 ;  Odle  v.  Frost, 
69  Tex.  684.  And,  as  stated  In  Allen  v. 
Pearson,  60  Tex.  607: 

'■*••*  *  It  is  apprehended  that  under  no 
system  would  a  mere  irregularity,  when  taken 
in  connection  with  gross  inadequacy  of  con«4d» 
oration,  be  held  sufficient  .ground  for  vacating  a 
Judicial  sale,  unless  that  irregularity  in  some 
way  conduced  to  that  inadequacy." 

The  principle  is  again  reiterated  In  Bouse 
v.  Bobertson,  89  Tex.  687,  36  S.  W.  252,  in 
which  the  Supreme  Court  says: ' 

"It 'is  true  that  inadequacy' of  price  alone  Is 
not  as  a  rale  a  sufficient  reason  for  avoiding  a 
sheriff's  sale  •  •  •  under  a  valid  judgment 
and  execution,  but,  when  the  price  paid  for  the 
land  at  such  sale  is  enormously  inadequate  and 
disproportioned  to  the  value  of  the  land  sold, 
slight  irregularities  will.be  sufficient  to  justify 
Setting  the  sale  aside  by  a  direct  proceeding  for 
that  purpose.  Allen  v.  Stephens,  18  Tex.  672; 
Taul  v.  Wright,  45  Tex.  895." 

■  [3]  Under  this  criterion,  would  we  be  Jus- 
tified in  holding  under  the  facts  that  the  Ir- 
regularities complained  of  proximately  in- 
fluenced the  trifling  price  for  which  the  prop- 
erties were  actually  sold?  It  is  admitted 
that  the  properties  were  worth  the  sum  of 
$85,000,  and  were  sold  under  execution  for 
no  more  than  $85.  Manifestly,  if  property 
valued  at  $85,000-  was  acquired  for  the  pal- 
try and  Insignificant  sum  of  $85,  without  fur- 
ther obligation  on  the  part  of  the  purchaser, 
a  court  of  equity  would  be  moved  to  accord 
relief  against  such  gross  and  flagrant  In- 
adequacy upon  any  pretext  open  to  it  But 
should  property,  as  in  the  Instant  case,  of  an 
admitted  value  of  $85,000,  but  subject  to 
valid  and  subsisting  liens  aggregating  sums 
considerably  in  excess  of  this  value,  be  sold 
for  $85,  would  a  court  of  equity  be  warrant- 


ed ft  nullifying  the  sale  upon  the  ground  of 
inadequacy  of  price?  We  think  not;  and 
when  it  Is  considered  that  appellant,  to  se- 
cure and  enjoy  good  title,  must  pay  off  liens' 
and  charges,  measuring  many  thousands  in 
excess  of  the  admitted  value,  placed  upon  the 
properties  purchased,  we  are  presented,  not 
with  the  question  of  Inadequacy  of  price,  but 
rather,  as  it  seems  to  us,  the  anomalous  con- 
dition of  a  purchaser  buying  property  at  a 
price  In  excess  of  its  value.  With  this,  how- 
ever, we  are  not  concerned,  and  in  view  of 
the  admitted  lien  obligations  upon  the  prop- 
erty which  must  be  discharged  by  appellant 
as  purchaser,  as  a  condition  to  his  privilege 
of  redemption,  we  conclude  that  the  conten- 
tion ip  without,  merit 

[4]  The  next  question  in  order  is:  Was 
the  sale  of  the  properties  to  appellant  ren- 
dered void  because  of ,  the  pendency  at  the 
time  of  *  bankruptcy  proceeding  against  the 
Judgment  debtor.  (Farmers'  &  Gipners'  Cotton 
Oil  Company)?  This  is  the  position  of  ap- 
pellees predicated  upon  the  proposition  that 
the  filing  of  the  petition  In  bankruptcy.  In 
legal  contemplation,  placed  the  property  of 
the  bankrupt  In  custodia  legls,  and  upon  thla 
hypothesis  that  no  court  other  than  the  court 
qf  initial  Jurisdiction  could  properly  enter- 
tain  suits  affecting  the  title  or  estate  of  a 
bankrupt 

If  this  view  is  tenable,  the  authority  for 
the  exertion  of  exclusive  and  summary  Ju- 
risdiction by  the  court  of  bankruptcy  must 
find  enumeration  In  the  Acts  of  Congress  pre- 
scribing a  "uniform  system  of  bankruptcy  of 
the  United  States  and  Territories"  (U.  S. 
Comp.  St  §§9585-9656),  since  it  Is  fundamen- 
tal .that  such  tribunals  are  creations  of  stat- 
ute, and  can  exercise  no  jurisdictional  pow- 
ers other  than  those  authorized. 

[6]  It  cannot  be  questioned  that  the  Acts  of 
Congress  confer  upon  designated  federal 
courts  the  exclusive  rights. to  administer  the 
benefits  of  the  so-called  Bankruptcy  Act,  and, 
as  stated  by  the  Supreme  Court  In  Acme 
Harvester  Co.  v.  Beekman  Lumber  Co.,  222. 
U.  S.  300,  32  Sup.  Ct  96,  56  li.  Ed.  208: 

"It  la  the  purpose  of  the  bankruptcy  law, 
passed  in  pursuance  of  the  power  of  Congress, 
to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,  to  place  the  prop- 
erty of  the  bankrupt  under  the  control  of  the 
court,  wherever  it  is  found,  with  the  view  to 
Its  equal  distribution  among  the  creditors. 
The  filing  of  the  petition  is  an  assertion  of 
jurisdiction  with  a  view  to  the  determination 
of  the  status  of  the  bankrupt  and  a  settlement 
and  distribution  of  his  estate.  The  exclusive 
jurisdiction  of  the  bankruptcy  court  is  so  far 
in  rem  that  the  estate  is  regarded  as  in  custodia 
legis  from  the  filing  of  the  petition.  It  is  true 
that  under  section  70a  of  the  Act  of  1896  [U. 
S.  Comp.  St  {  9654],  the  trustee  of  the  estate, 
on  his  appointment  and  qualification,  is  vested 
by  operation  of  law  with  the  title  of  the  bank- 
rupt as  of  the  date  he  was  adjudicated  a  bank- 
rupt, but  there  are  many  provisions  of  the  law 
which  show  its  purpose  to  hold  the  property  of 
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the  bankrupt  intact  Cram  the  time  of  the  Alias} 

of  the  petition,  in  order  that  it  may  be  admin- 
istered under  the  law  if  an  adjudication  in 
bankruptcy  shall  follow  the  beginning  of  the 
proceedings.    •    •    •  •» 

The  question,  therefore,  Is,  Did  the  admit' 
fed  failure  by  the  court  of  bankruptcy  to 
exercise  any  of  the  powers  which  would  hare 
withdrawn  the  estate  of  the  bankrupt  from 
interference  on  the  part  of  other  courts  leave 
the  latter  free  to  entertain  suits  against  the 
bankrupt,  and'  the  corresponding  power  to 
reach  the  properties  of  the  bankrupt,  title  to 
which  was  In  it  at  the  time  a  sale  was  had 
pursuant  to  the  Judgment  of  the  state  court? 
To  hold  negatively  would  be  to  announce  that 
state  courts,  or  any  other  court  than  the 
initial  court  of  bankruptcy,  must  take  Judi- 
cial cognizance  of  the  proceedings  in  that 
court,  contrary  to  well-settled  judicial  an- 
nouncements. Conner  V.  Long,  104  -C.  Ek 
£28,  26  I*  Ed.  736;  Bank  v.  Bray,  182  S.  W. 
988. 

[6]  We  therefore  hold  that  the  state  court, 
under  whose  Judgment  appellant  purchased, 
was  not  precluded  from  entertaining  and 
exercising  jurisdiction.  Its  judgment  being 
undisturbed,  the  Judgment  creditor  was  enti- 
tled to  all  the  remedies  authorized  by  law  for 
Its  enforcement,  and  could  competently  pro- 
ceed with  the  satisfaction  of  his  remedies, 
until  his  rights  were  cut  off  or  abbreviated 
by  appropriate  action  had  In  the  court  of 
bankruptcy,  either  by  it  taking  actual  pos- 
session of  the  estate  of  the  bankrupt  before 
the  rights  of  third  parties  attached,  or,  upon 
proper  predicate,  enjoining  an  execution  and 
sale  of  any  of  the  estate  of  the  bankrupt 
awaiting  a  determination  of  the  question  of 
adjudication.  No  such  action  was  taken  in 
the  Instant  case,  nor  was  there  any  sugges- 
tion made  in  the  state  court,  by  motion  to 
stay  or  otherwise.  Inviting  Its  attention  to 
the  pendency  of  the  bankruptcy  proceeding 
against  the  Farmers'  ft  Glnners'  Cotton  Oil 
Company,  the  Judgment  debtor.  The  court  of 
bankruptcy  did  nothing,  in  the  exercise  of  Its 
jurisdictional  powers,  subsequent  to  the -fil- 
ing of  the  petition.  The  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit,  In  Re  Rathman, 
183  Fed.  013,  In  particular  025,  026,  106  C. 
O.  A.  253,  265,  In  discussing  the  essential  re- 
quirements of  summary  jurisdiction,  says: 

"If  the  commencement  of  bankruptcy  pro- 
ceedings without  more,  without  any  act  of  the 
bankruptcy  court,  or  any  of  its  officers,  to  give 
notice  to  adverse  claimants,  or  to  reduce  the 
property  claimed  to  belong  to  the  bankrupt  to 
the  possession  of  the  officers  of  that  court  as 
his  property,  gives  it  constructive  possession, 
and  hence  a  legal  custody  that  enables  it  to 
determine  by  summary  proceedings  the  merits 
(if  adverse  claims  to  liens  and  titles  to  such 
property  in  the  actual  possession  of  others,  then 
no  case  could  ever  arise  in  which  any  other 
court  could  have  jurisdiction  by  plenary  suit 
to  determine  the  merits  of  such  claims;  for  in. 
every    case   a   bankruptcy   proceeding   is   cooa- 


atsncsd,  and  the  only  ground  on  which  the  ju- 
risdiction to  determine  summarily  the  merits  of 
such  claims  is  sustained  is  that  the  bankruptcy 
court's  legal  custody  of  the  property  excludes 
the  jurisdiction  of  every. other  court,  and  gives 
it  the  power  to  determine  sommarily  all  claims 
to  lienB  upon,  or  interests  in,  the  property  In 
such  custody.  But  this  theory  flies  in  the  face 
of  the  settled  rule,  repeatedly  announced  by  the 
Supreme  Court,  that  the  actual  possession  by 
the  bankruptcy  court  is  the  indispensable  con- 
dition of  its  exoluaive  and  of  its  summary 
jurisdiction  here." 

[7]  The  contention  Is  further  made  in  this 
connection  by  appellees  that  the  sales  relied 
Upon  by  appellant  are  void,  for  the  reason 
that,  upon  a  confirmation  of  the  composition 
had  In  the  court  of  bankruptcy  with  the 
general  creditors  of  their  grantor  (the  Farm- 
ers' &  Dinners'  Cotton  Oil  Company),  its  ti- 
tle under  the  operation  of  section  70f  of  the 
Bankruptcy  Act  reinvested  In  the  bankrupt, 
freed  and  discharged  from  such  claims  as 
are  sought  to  be  asserted  by  appellant  The 
provision  (section  70f)  provides: 

"Upon  the  confirmation  of  a  composition  of- 
fered by  a  bankrupt,  the  title  to  his  property 
shall  thereupon  reinvest  in  him." 

It  requires  no  extended  comment  to  shew 
that  the  provisions  cannot  be  properly  In- 
voked here  to  defeat  the  rights  acquired  by 
appellant  as  purchaser  at  execution  sate. 
For  the  bankrupt  to  be  reinvested  with  title 
means,  if  the  word  "reinvest"  is  to  be  given 
the  meaning  and  application  apparently  in- 
tended, that  the  owner  of  the  title  Is  to  re- 
ceive It  anew.  This  necessarily  implies  that, 
before  there  couM  be  any  reinvestment,  there 
must  have  been  a  divestment  of  the  title.  If, 
as  undisputed,  there  was  no  divestment  of 
title  because  of  no  adjudication  and  no  ap- 
pointment of  a  trustee  in  whom  the  title,  un- 
der operation  of  the  act,  vests,  how  could  the 
bankrupt,  appellees'  assignor,  be  reinvested 
with  title  to  the  estate  upon  the  confirmation 
of  the  composition,  when  none  of  the  condi- 
tions which  would,  have  divested  it  of  title 
were  ever  called  Into  operation?  The  bank- 
rupt was  never  divested  of  title  to  his  es- 
tate in  contemplation  of  the  section  relied 
upon,  and  since,  prior  to  a  confirmation,  ap- 
pellant purchased  such  title  as  the  defend- 
ant in  execution  then  had,  his  rights  as  pur- 
chaser could  not  be  affected  by  a  composition 
proceeding  to  which,  he  was  not  a  party. 

W  Appellees  next  contend  that  the  sher- 
iff's sale  was  void  for  the  reason  that  the 
Gin  Company  at  the  thus  of  the  levy  of  the 
execution  was  insolvent,  and  had  ceased  to 
be  a  going  concern. 

It  was  held  by  this  coart  in  Hnrrigan  v. 
Qu«y,  37,  8.  W.  807.  that  "the  fact  that  a 
corporation  may  be  insolvent  does  not  de- 
prive the  creditor  of  bis  right  to  sue  it  and 
to  levy  upon  its  property  to  satisfy  his  Judg- 
ment." To  the  same  effect  is  ilooa  v.  Grain. 
Co.,  13  Tex,  Civ.  Anp.  W3,  36  &.  W.  338,  hy 
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the  Court  of  Civil  Appeals  for  the  Fourth 
District. 

It  will  be  observed  that  In  tbe  first  case 
above  cited  nothing  is  said  about  the  corpora- 
tion having  ceased  to  do  business.  In  the 
second  case  the  defendants  alleged  that  the 
Grain  Company  had  not  oeased  to  do  busi- 
ness when  the  attachment  was  levied;  and 
the  findings  of  faet  show  that  this  was  true, 
though  the  Grain  Company  was  then  Insol- 
vent. 

In  Wright  v.  ©nless,  12  Tex.  Civ.  App.  18ft, 
84  S.  W.  302,  It  was  held  by  tbe  Court  of  Civil 
AppealB  for  the  Second  District  that  a  credi- 
tor who  attaches  the  property  of  an  insol- 
vent corporation,  which  has  oeased  to  be  a 
going  concern,  acquires  no  right  thereby  as 
against  other  creditors  of  such  corporation. 
To  the  same  effect  Is  Rogers  v.  Lumber  Co., 
11  Tex.  Civ.  App.  108,  83  8.  W.  312. 

These  decisions  are  based  upon  the  doctrine 
announced  by  our  Supreme  Court  in  i  Lyons 
Thomas  Hardware  Co.  v.  Perry  Stove  Co.,  86 
Tex.  143,  24  S.  W.  18,  22  L.  ft.  A.  802,  and  Otr 
Shoe  Co.  v.  Thompson,  88  Tex.  502,  -35  S.  W. 
473.  In  the  latter  case  Mr.  Justice  Brown, 
speaking  for  the  court,  said: 

"In  the  case  of  Lyons  Thomas  Hardware  Co. 
v.  Perry  Stove  Mfg.  Co.,  86  Tex.  143  [24  S. 
W.  16,  22  L.  R.  A.  802],  this  court  held  that 
when  a  corporation  becomes  insolvent  and  has 
ceased  to  do  business,  or,  by  the  act  of  making 
a  deed  of  trust,  mortgage,  or  conveyance  of 
its  property,  terminates  its  business  with  no 
intention  or  ability  to  resume  it,  it  has  no  pow- 
er to  give  preference  to  one  or  more  of  its  cred- 
itors over  others ;  but  its  assets  become  a  trust 
fund  in  the  hands  of  its  directors,  to  be  dis- 
tributed pro  rata  among  its  creditors  to  the 
extent  that  such  assets  are  not  incumbered  by 
valid  prior  liens.  Tbe  rights  of  all  creditors  in 
the  fund  are  by  law  fixed  so  soon  as  the  con- 
ditions arise  out  of  which  tbe  trust  relation 
springs.  After  the  trust  attaches,  neither  tbe 
corporation  nor  the  trustees  can  by  any  act 
of  theirs  affect  the  rights  of  the  creditors,  and 
we  think  that  it  necessarily  follows  that  no 
creditor  can,  by  any  act  of  diligence  on  his  part, 
accomplish  that  which  neither  the  corporation 
nor  trustees  could  do  by  agreement  with  him. 
In  such  case  the  trust  attaches  in  favor  of  cred- 
itors without  aoeeptanee  by  them.  If  one  could 
secure  an  advantage  by  garnishment  or  attach- 
ment over  other  creditors,  the  equality  of  right 
created  by  law  would  be  destroyed.  Indeed, 
it  would  be  a  remarkable  proposition  to  say 
that  one  by  legal  process  may  appropriate  to 
himself  that  which  belongs  equally  to  him  and 
to  others." 

It  being  admitted  by  the  parties  hereto  that 
the  Gin  Company  was  insolvent,  and  had 
ceased  to  do  business  when  the  execution  was 
levied  on  its  property,  the  sale  under  such 
execution  conveyed  no  title,  as  against  the 
rights  of'  other  creditors  of  said  corporation. 
But  no  such  creditors,  are  asserting  any  rights 
to  such  property  in  this  suit.  Mo  such  credi- 
tors are  parties  to  this  suit.  In  this  respect 
Ibis,  case  is  similar  to  the  cane  of  Florshaim  n. 


Wettermark,  10  Tex.  Civ.  App.  102,  30  S.  W. 
506.  The  attempt  to  have  such  distribution 
made  by  the  bankruptcy  court  was  abandon- 
ed when  the  proceedings  therein  were  dis- 
missed under  the  composition  proceedings. 

[9]  In  the  instant  case  there  is  this  fact 
in  addition  to  those  stated  in  Florshelm  v. 
Wettermarli,  supra :  There  are  no  creditors 
'who  could  demand  a  ratable  distribution  of 
the  estate  of  the  Gin  Company.  The  debts 
of  all  creditors  were  discharged  in  tbe  com- 
position proceedings,  except  the  debts  of  the 
secured  creditors,  whose  debts,  together  with 
the  amounts  expended  in  the  preservation  of 
the  property,  appellant  herein  seeks  to  pay. 

As  stated  in  Lyons  v.  Perry  and  In  Orr  v. 
Thompson,  supra,  upon  the  Gin  Company  be- 
coming Insolvent  and  ceasing  to  do  business, 
title  to  its  property  was  vested  In  its  officers; 
but  such  title  was  a  special  title,  held  in  trust 
for  the  benefit  of  creditors.  This  title  ceased 
when  the  debts  of  the  creditors,  tbe  benefi- 
ciaries in  such  trust,  were  discharged.  There 
can  be  no  trust  estate  without  a  cestui  que 
trust. 

For  the  reasons  hereinbefore  stated  In 
our  discussion  of  the  effect  of  the  bankruptcy 
proceedings,  we  hold  that  title  to  its  proper- 
ty remained  In  the  Gin  Company,  notwith- 
standing that  it  became  insolvent  and  ceased 
to  do  business,  subordinate  only  to  the  special 
title  vested  by  law  In  its  officers  in  trust  for 
the  creditors  of  such  corporation.  '  Such 
trust  estate  having  ceased,  its  former  exist- 
ence presents  no  impediment  to  the  title  ac- 
quired by  appellant  under  tbe  sheriff's  sale. 

[IB]  The  trial  court  found  that' appellant 
was  not,  at  the  time  of  trial,  ready,  able,  or 
willing  to  redeem  the  properties  in  contro- 
versy by  paying  off  the  amount  of  valid  and 
subsisting  liens  to  which  the  properties  were 
subject,  and  that  he  had  never  offered,  and  did 
not  at  the  time  of  trial  offer,  to  pay  the 
amounts  necessarily  expended  by  appellees  In 
their  necessary  preservation. 

The  finding  is,  in  essence,  a  deduction  from 
the  facts  testified  to  by  appellant  alone.  The 
evidence  on  the  issue,  so  far  as  material,  is 
as  follows; 


I     "I  did  not  at  any  time  prior  to  the  filing  of 
I  the  petition  in  this  case  know  the  exact  amount 
!  of  money   that  was  due  on  the  various  liens, 
I  principal,  interest,  and  attorneys'  fees,  machin- 
|  ery    liens,    insurance   charges,    and   other  mat- 
|  ters  that  constituted  charges  against  these  prop- 
erties.   I  am  now  ready  and  able  and  have  the 
ability  to  pay  such  amount  as  may  be  found  to 
be  due  on  such  items  against  this  property  if 
it  is  given  to  me  by  way  of  redemption.    *    *    * 
"With  regard  to  my  statement  that  I  had  the 
ability  and  the  readiness  to  redeem  this  proper- 
ty, 1  have  not  tbe  money  arranged  and  in  bank 
to  pay  for  this  property  if  it  should  be  adjudged 
to  me,  but  it  will  be  there  within  forty-eight 
hours.    I  have  in  my  pocket  a  contract  that  I 
think  would  satisfy  the  court     That  contract 
is  not  yet  executed  and  put  in  the  shape  of 
money.    My  estimate  is  that  it  would  tHkclor- 
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ty-eight  hours  to'  get  that  money  up.  I  am 
contributing  to  the  extent  of  twenty-fire  thou- 
sand dollars  to  buy  the  property.  That  amount 
of  money  is  all  provided  for;  I  can  borrow  it. 
All  of  the  remainder  is  provided  for.  I  have 
made  provision  for  and  can  borrow  twenty- 
five  thousand  dollars  as  my  part  of  it  As  to 
the  remainder,  I  have  a  contract  in  relation  to 
it ;  it  is  executed,  but  not  converted  into  mon- 
ey. That  contract  is  executed  by  thoroughly 
substantial  persons.  My  interest  in  the  redemp- 
tion of  this  property  that  I  am  seeking  in  this 
suit  is  limited  to  twenty-five  thousand  dollars. 
If  this  property  should  be  redeemed,  there  are 
other  parties  that  will  furnish  the  principal 
part  of  the  money.  As  to  my  not  being  inter- 
ested in  it  further  than  I  have  stated,  I  have  a 
contract  with  those  parties  for  the  control  and 
operation  of  the  business.  I  have  an  arrange- 
ment with  reference  to  operating  it  and  con- 
trolling it  for  the  several  owners  of  the  property. 
I  have  made  provision  for  a  sum  of  money 
which,  in  the  opinion  of  my  attorneys,  U  in  ex- 
cess of  any  possible  decree  of  the  court,  and  to 
provide  for  any  additional  expense  connected 
with  acquiring  the  property  and  putting  it  in 
running  condition  and  doing  business  and  for 
paying  attorneys'  fees.  That  sum  is  $140,000. 
That  includes  the  payment  of  attorneys'  fees 
and  necessary  expenses  to  put  the  mill  in  prop- 
er running  order.  The  amount  allowed  for  those 
expenses  is  what  is  left  over  and  above  the  de- 
cree of  the  court.  I  have  figured  on  an  amount 
that  will  be  left  over,  but  have  not  arrived  at 
it.  I  have  figured  on  an  amount  of  about  $126,- 
000,  and  the  other  $14,000  would  be  expended 
in  the  manner  I  have  indicated.  I  do  not  say 
that  $126,000  is  the  maximum  amount  that 
would  be  available  to  redeem  the  property.  I 
have  already  stated  that  whatever  amount 
would  be  needed  to  redeem  the  property  up  to 
$140,000  was  available  for  that  purpose.  In 
other  words,  I  figure  that  $140,000  would  cover 
whatever  might  be  necessary  for  me  to  pay  to 
redeem  the  property,  pay  my  attorneys'  fees, 
and  put  the  mill  in  proper  running  order.  None 
of  the  parties  who  are  to  be  interested  in  this 
property,  if  it  is  redeemed,  are  parties  to  this 
suit  except  myself.    •    •    • 

"The  arrangement  referred  to  is  to  become 
effective  after  I  secure  the  property  in  this 
proceeding,  if  I  do  secure  it.  It  is  tentative, 
and  depends  upon  the  recovery  by  me  of  the 
property  in  this  suit.  My  arrangement  is  to 
raise  as  much  as  $140,000,  and  to  use  such 
portion  of  it  as  may  be  necessary  to  redeem 
these  properties,  the  balance,  if  any,  to  be  used 
for  the  other  purposes  I  have  mentioned." 

Appellees  seek  to  defend  the  correctness  of 
the  court's  finding  upon  the  grounds,  general- 
ly, (1)  that,  no  offer  of  redemption  having 
been  made  prior  to  the  filing  of  the  bill,  the 
right  to  redeem  was  lost;  (2)  that  there  was 
no  or  insufficient  evidence  which  would  have 
Justified  the  court  In  finding  that  appellant 
was  either  ready,  able,  or  willing  to  make 
good  his  tender  by  paying  off  the  liens  and 
charges  against  the  properties ;  and  (3)  that 
he  was  not  seeking  to  redeem  the  properties 
for  himself,  but  for  the  use  and  benefit  of 
others. 
•  It  being  undisputed  that  no  tender  was 


made  by  appellant  to  appellees  or  their  pred- 
ecessors In  interest  prior  to  the  filing  of  the 
bill,  did  this  failure  cut  off  the  equity  of  re- 
demption where  it  is  both  alleged  and  shown 
that,  prior  to  the  institution  of  suit,  he  did 
not  know  the  exact  amount  of  lien  Indebted- 
ness against  the  property,  nor  with  certainty 
of  the  distributive  interests  of  the  several 
appellees?  That  appellant  might  have  made 
the  ascertainment  with  certainty  is  strongly 
suggested.  Still  we  do  not  understand,  nor 
have  we  found  any  well-considered  adjudica- 
tion announcing  the  requirement,  that  the 
redemption  must,  as  an  indispensable  condi- 
tion to  the  exercise  of  the  right  of  redemp- 
tion, make  his  tender  prior  to  the  filing  of 
suit  An  offer  to  pay  what  is  due,  if  incor- 
porated in  the  bill,  is  sufficient  Spann  v. 
Sterns,  18  Tex.  563;  Ward  v.  Worshnm,  78 
Tex.  180,  14  8.  W.  453;  Perego  v.  White,  77 
Tex.  196,  13  S.  W.  974 ;  Maloney  v.  Eaheart, 
81  Tex.  283,  16  S.  W.  1030;  27  Cyc.  title 
Mortgages,  p.  1845.  Appellant  met  this  re- 
quirement, specifically  alleging: 

*'*  •  *  Plaintiff  further  avers  that,  through 
the  public  records,  or  any  other  means  at  bis 
hands,  he  is  not  able  to  determine  with  any 
degree  of  accuracy  the  total  amount  of  money 
which  is  required  to  be  paid  by  him  for  the 
purpose  of  having  the  title  to  all  of  the  above- 
described  property  vested  in  him ;  but  plaintiff 
further  avers  that  he  is  ready,  able,  and  will- 
ing, and  hereby  offers,  to  pay  such  of  said 
defendants,  or  their  assigns,  as  upon  trial  of 
this  cause  may  be  fonnd  to  be  entitled  to  receive 
same,  the  full  amount  of  money  which  the  court 
may  decree  that  be  should  be  required  to  pay  in. 
order  to  redeem  all  of  said  property  from  said 
liens  and  to  have  the  title  thereto  vested  in 
him." 

[11]  The  next  inquiry  in  order  Is,  Was  the 
court  authorized  in  deducing  from  the  plain- 
tiffs evidence  that  he  was  not,  at  the  date 
of  trial,  either  ready,  able,  or  willing  to  pay 
off  and  discharge  the  incumbrances  with 
which  the  properties  were  charged,  including, 
besides  the  ascertainable  contract  Hens,  ad- 
vances made  by  appellees,  or  certain  of  them, 
for  the  necessary  and  proper  preservation  of 
the  properties?  There  was  no  actual  tender 
at  the  time  of  trial.  Appellant  did,  however, 
testify,  and  his  testimony  stands  uncontra- 
dicted, that  he  had  made  arrangements  for 
the  procurement  of  such  funds  as  might  be 
necessary  to  discharge  all  liens  and  charges 
as  were  judicially  ascertained  and  establish- 
ed by  the  court,  and  that  the  money  would 
be  available  for  the  purpose  within  a  period 
of  48  hours  from  the  court's  announcement  of 
the  amount  found  to  be  due.  In  legal  contem- 
plation, was  this  showing  sufficient  to  give 
appellant  the  right  of  redemption  if  he  made 
good  his  assertion  to  pay  off  the  amounts 
within  the  tune  stated  or  within  a  time  fixed 
within  the  discretion  of  -the  court  for  the 
exercise  of  the  privilege?  There  was  but 
one  way,  It  seems  to  us,  in  -which  the  ability 
and  good  faith  »f  appellant  could  be  authott- 
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tatlvely  determined,  and  that  was  to  accord 
him  the  opportunity  of  payment  It  was  the 
province  of  the  court,  in  the  exercise  of  its 
equity  powers,  to  prescribe  the  terms  and 
conditions  under  which  it  would  receive  and 
authorize  payment,  or  forever  foreclose  the 
privilege  of  redemption  if  appellant  did  not 
avail  himself  of  the  right  within  the  time  and 
upon  the  conditions  decreed.  Jones  v.  Porter, 
29  Tex.  45C;  Simklns,  Equity,  p.  361. 

[12]  Appellees  further  contest  the  suffi- 
ciency of  the  tender  upon  the  ground  that 
appellant's  own  testimony  shows  that  he  was 
not  seeking  redemption  for  his  exclusive  bene- 
fit, but  that  his  interest  in  the  properties,  In 
the  event  it  was  established  that  he  was  en- 
titled to  redeem,  constituted  only  a  fractional 
portion  of  their  value.  We  do  not  concur  In 
this  position.  Appellant,  if  entitled  to  re- 
deem the  properties  could  employ  any  lawful 
means  available  and  open  to  him  to  secure 
the  money  which  the  court  might  direct  paid 
by  way  of  redemption.  If  appellant  had  se- 
cured, as  his  uncontradicted  testimony  sug- 
gests, the  agreement  of  others  to  advance  the 
funds  in  the  redemption  of  the  properties,  is 
the  right  to  be  defeated  merely  because  the 
redemptioner  invokes  the  aid  of  another  for 
the  protection  and  exercise  of  a  remedy  which 
equity  conferred  upon  him?  We  think  not, 
for  to  hold  otherwise,  under  such  circum- 
stances as  are  here  presented,  would  be  to 
defeat  the  exercise  of  the  very  right  which 
the  principle  of  redemption  recognizes.  In 
contests  of  this  nature,  the  court  is  primarily 
concerned  in  determining  whether  the  re- 
demptloner  is  entitled  to  the  exercise  of  the 
equitable  privilege.  If  it  concludes  affirma- 
tively, Its  only  remaining  consideration  is  to 
give  timely  and  appropriate  protection  to 
those  having  senior  interests  In  the  property 
sought  to  be  redeemed.  If  their  Interests  are 
protected  and  discharged,  how  can  complaint 
be  urged  that  the  fund  in  redemption  may 
have  come  or  is  to  come  through  the  agency 
of  a  third  person? 

[13]. For  the  reasons  stated,  we  conclude 
that  the  appellant  had  the  right  to  pay  off 
the  liens  against  the  property  purchased  by 
him  at  the  execution  sale,  and  to  recover  pos- 
session t>f  such  property  upon  making  such 
payments,  together  with  the  amounts  expend- 
ed by  appellee  Shear  In  the  preservation  of 
such  property.  As  the  amount  expended  by 
Shear  in  the  composition  proceedings  pre- 
vented the  property  of  the  Gin  Company  from 
being  sold  In  the  bankruptcy  proceedings,  we 
hold  that  it  was  expended  in  the  preservation 
of  such  property.  It  appears  that  a  portion 
of  the  money  so  expended  by  Shear  was  re- 
turned to  him  from  the  proceeds  of  a  certain 
fire  Insurance  policy.  It  la,  not  made  to.  ap~. 
pear  with  certainty  to  whom  the  proceeds  of 
this  policy  belonged.  We  are  therefore  un- 
able to  determine  the  exact  .amount:  appellaitt 


should  pay.  The  determination  of  the 
amounts  to  be  paid  In  redemption  can  Ttei 
computed  and  fixed  by  the  trial  court' 

For  reasons  stated  the  cause  Is  reversed 
and  remanded  for  a  new  trial  In  accordance 
with  the  principles  herein  announced.  Re- 
versed and  remanded. 

On  Modems  for  Rehearing. 

Upon  grounds  and  for  reasons  assigned 
in  an  opinion  rendered  herein  on  January 
15,  1919,  we  reversed  and  remanded  this 
cause.  In  this  disposition  we  still  adhere. 
We  find,  however,  upon  an  examination  of 
the  pending  motions  for  rehearing,  that  we 
failed  to  make  a  specific  disposition  of  cer- 
tain of  the  Issues  which,  In  two  respects  at 
least,  we  conceive  to  be  material  to  the  rights 
of  the  parties. 

The  first  is  whether  appellant,  as  purchaser 
of  the  properties  of  the  Farmers'  &  Glnnners' 
Cotton  OH  Company  and  one  of  the  gin  prop- 
erties, would,  upon  payment  of  all  the  pri- 
mary liens  resting  against  the  mill  properties 
which  would  operate  as  a  discharge  of  the 
secondary  Hens  against  the  gin  properties, 
be  entitled,  under  the  doctrine  of  subroga- 
tion, to  assert  title  to  such  unacquired  gin 
properties. 

The  second  Is  whether  the  moneys  derived 
by  the  appellee  Shear,  or  his  predecessors  In 
Interest,  from  the  sale  and  rental  of  designat- 
ed gin  properties,  and  the  collections  realiz- 
ed on  account  of  the  destruction  of  certain 
gin  properties  by  fire,  and  employed  by  ap- 
pellee In  effecting  the  composition  with  the 
general  creditors  of  the  Farmers'  &  Ginners' 
Cotton  Oil  Company,  should  be  deducted  from 
the  amount  to  be  paid  by  appellant  by  way 
of  redemption,  where  it  appears  that  the 
property  sold,  as  well  as  the  property  destroy- 
ed, was  Incumbered  to  secure  liens  which 
must  must  be  discharged  by  appellee  as  a 
condition  to  his  exercise  of  the  right  of  re- 
demption. 

Our  additional  findings  of  fact  upon  these 
respective  contentions  may  be  summarized  as 
follows: 

1.  The  Farmers'  &  Ginners*  Cotton  Oil 
Company,  at  various  dates  prior  to  Novem- 
ber 19,  1915,  the  date  upon  which  certain 
of  its  general  creditors  filed  a  petition  in 
Involuntary  bankruptcy  against  it,  had  bor- 
rowed on  its  promissory  obligations  sums 
which,  with  interest  and  attorney's  fees  com- 
puted to  the  date  of  judgment  rendered  here- 
in, aggregated  some  $137,000.  This  Indebt- 
edness was  secured,  or  sought  to  be  secured, 
by  a  pledge  or  hypothecation  of  all  of  its  as- 
sets, consisting  of  certain  acreage,  mill  sites,' 
improvements,  etc.,  located  in  the  city  of  Aus- 
tin. J.  L.  Hunter,  who,  as  found  in  the 
original  opinion,  was  a  joint  judgment  debtor 
with  the  Farmers'  &  Ginners'  Cotton  Oil 
Company,  under  which  appellant,  Houston, 
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purchased  designated  properties,  was  In- 
dividually liable  upon  many  of  said  mill 
company's  obligations ;  and  on  October  1, 
1915,  but  subsequent  to  the  execution  of  the 
notes  of  said  Farmers'  &  Ginners'  Cotton  Oil 
Company,  Hunter,  for  the  purpose  of  addi- 
tionally securing  or  supplementing  the  se- 
curity of  such  obligations  of  said  mill  com- 
pany, conveyed  in  trust  certain  gin  proper- 
ties, scheduled  as  follows: 

First.  Two  acres,  constituting  the  Del 
Valle  gin. 

Second.  One  and  three-tenths  acres,  con- 
stituting the  Creedmoor  gin. 

Third.  Lots  6,  7,  8,  9.  10,  11,  12,  and  13, 
block  2,  town  of  Sprinkle. 

Fourth.  Lots  19  and  20,  block  2,  town  of 
Sprinkle. 

Fifth.  Lots  5  and  14,  block  2,  town  of 
Sprinkle. 

Sixth.  Lots  19  and  20.  block  2,  town  of 
Sprinkle. 

Seventh.  Two  acres,  more  or  less,  consti- 
tuting the  El  Roy  gin. 

Eighth.    Lot  No.  8.  known  as  "gin  lot." 

Ninth.  Leasehold  interest  in  outlot  No.  2, 
block  No.  7,  covering  all  gin  stands,  gin  ma- 
chinery, etc.,  located  thereon. 

At  execution  sale  appellant  purchased  of 
the  gin  properties  only  the  third  and  fourth 
items  of  the  foregoing  schedules,  the  prop- 
erty so  acquired  being  commonly  known  as 
the  "Sprinkle  gin  property." 

2.  From  the  stipulations  and  agreements 
of  the  parties  we  adopt  the  following: 

"20.  It  was  further  agreed  and  admitted  by 
the  parties  that,  subsequent  to  the  execution 
and  delivery  of  die  deeds  of  trust  of  the  Austin 
National  Bank  and  the  Boatman's  Bank,  here- 
inbefore referred  to,  certain  gin  property  locat- 
ed on  said  lots  in  the  town  of  Sprinkle  was 
destroyed  by  fire,  and  the  sum  of  $3,306.48  was 
collected  by  the  owners  of  the  notes  secured  by 
liens  on  said  property,  as  they  were  entitled  to 
under  the  provisions  of  the  deeds  of  trust;  also 
that  the  sum  of  $180  was  received  by  C.  R. 
Laws,  as  rentals  from  the  gin  properties  here- 
inbefore referred  to,  for  the  ginning  season  of 
1919-1917,  and  the  furdisr  sum  of  $75  was  re- 
funded to  said  C.  R.  Laws  on  account  of  in- 
surance paid  on  said  El  Roy  gin  at  the  time 
same  was  sold  to  A.  W.  Johnson." 

It  was  further  agreed  and  admitted  by 
the  parties  that — 

"in  the  purchase  of  said  property  by  the  de- 
fendant H.  H.  Shear  it  was  a  part  of  said 
trade  that  he  was  to  offer  the  composition  in 
bankruptcy  which  was  offered,  and  that  $10,000 
was  deposited  by  him  for  said  purpose  in  ac- 
cordance with  said  agreement;  that  the  amount 
of  the  proceeds  of  the  sale  of  the  El  Boy  gin, 
to  wit,  $8,500,  and  the  $3,300.48  insurance 
money  collected '  on  the  Sprinkle  gin,  less  the 
amount  set  out  in  Exhibit  B,  aggregating  $4,- 
040.01,  was  paid  to  the  'defendant  Shear,  as' 
aTiefeed  in  his  first  supplemental  answer  in  this 
oSMcte,  ava  <h*t  said  net  amount,  being  $7,S!eeV 


77,  constituted  *  twt  of  tie  $14000.  and  was 

deposited  by  the  defendant  Shear  for  said  com- 
position ;  that  of  the  said  $10,000  the  sum  of 
$9,776.49  was  used  in  effecting  said  composi- 
tion, and  the  balance  thereof,  to  wit,  $223.51, 
is  to  be  returned  by  the  bankruptcy  court  to 
the  defendant  Shear." 

f14]  In  the  original  opinion  and  Judgment 
we  held  that  appellant  was  entitled  to  redeem 
the  properties  purchased  by  him  at  execution 
sale,  provided  he  discharged  all  liens  and 
charges  existing  thereon,  if  done  in  accord- 
ance with  the  terras  and  conditions  under 
which  the  trial  court  might  authorize  the  ac- 
ceptance of  payment.  It  appearing  without 
dispute  that  both  the  so-called  mill  and  gin 
properties  were  Incumbered  by  the  liens  and 
obligations  of  the  Farmers'  &  Ginners'  Cotton 
Oil  Company,  appellant  claims  that,  upon 
satisfying  these  outstanding  liens  and  charg- 
es, he  should  be  subrogated  to  all  liens  which 
he  has  discharged,  and  upon  this  theory  this 
would  accord  him  the  right  to  claim  all  the 
gin  properties,  though  he  only  holds  title  to 
the  one  by  purchase.  This  position  would  be 
a  correct  one,  If  it  was  shown  that  appellant, 
in  order  to  protect  his  purchase,  had  to  dis- 
charge a  senior  or  paramount  Hen.  The  prin- 
ciple which  lies  at  the  very  foundation  of  the 
doctrine  of  subrogation  is  "that  the  per- 
son seeking  it  must  have  paid  the  debt  under 
the  grave  necessity  to  save  himself  a  loss. 
The  right  is  never  accorded  to  a  mere  volun- 
teer." iEtna  Life  Ins.  Co.  v.  MWdleport,  124 
U.  S.  534, 8  Sup.  Ot.  625, 81  L.  Ed.  587 ;  Sheldon 
on  Subrogation,  |  240;  14  New  Jersey  Equity, 
234.  The  gin  properties  individually  owned  by 
Hunter  were,  as  has  been  shown,  pledged  to 
additionally  secure  the  primary  obligations  of 
the  mill  company.  Appellant,  to  redeem  the 
mill  properties,  must  discharge  all  liens  and 
charges  against  these  assets.  When  this  is 
done  the  primary  debt  is  paid,  and  this  would 
operate,  as  we  understand  the  rule,  as  an  ex- 
tinguishment of  all  liens  resting  against  ei- 
ther the  mill  or  the  gin  properties.  Such 
being  the  operation  of  the  rule,  the  fact  that 
appellant's  redemption  of  the  properties  ac- 
tually purchased  by  him  would  likewise  dis- 
charge the  Hens  on  the  unacquired  gin  prop- 
erties would  inot  entitle  him  to  succeed  to 
this  ownership  by  way  of  subrogation.  We 
therefore  hold,  under  the  circumstances,  that 
appellant* a  right  of  redemption  is  limited  and 
restricted  to  those  properties  the  legal  title  to 
which  he  acquired  *t  execution  sale. 

Hi]  It  appearing  wltheat  controversy,  un- 
der the  stipulations  of  the  parties,  that  a 
large  part  of  the  fund  employed  by  the  de- 
fendant Shear  la  effecting  a  corapeettion  with 
the  general  creditors  of  the  Fanners'  &  Gin- 
ners* Cotton  Oil  Company,  which  inured  to 
its  benefit;  was  Immediately  derived  frost 
the  sate  and  rental  of  certain  gin  properties* 
and  the  collection  of  insurance  lndemniaes 
os  ejCQQunt  of  the  -destruction  ef  certain  ether 
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of  said  gin  properties  by  fire,  that  the  amount 
so  realized  from  these  two  sources  should  be 
properly  deducted  from  the  amount  to  be 
paid  by  appellant  in  redemption. 

The  respective  motions  are  overruled. 

Motions  overruled. 

On  Appellees'  Second  Motion  for  Rehearing. 

In  the  concluding  paragraph  of  an  opinion 
rendered  herein  April  16,  1919,  upon  rehear- 
ing, we  held  that  so  much  of  the  fund  as  was 
employed  by  the  appellee  H.  H.  Shear  in  ef- 
fecting a  composition  with  the  general  credi- 
tors of  the  Farmers*  &  Glnners*  Cotton  Oil 
Company,  which  was  immediately  derived 
from  the  sale  of  the  Elroy  gin,  the  rental 
upon  the  gin  properties  for  the  season  of 
1916-1917,  and  the  insurance  money  collect- 
ed on  account  of  the  destruction  of  what  is 
referred  to  in  the  record  as  the  "Sprinkle  gin 
property,"  should  be  deducted  from  the 
amount  to  be  paid  by  appellant  in  redemp- 
tion of  the  several  properties  to  which  we 
have  held  his  right  of  redemption  extended. 

£16J  The  conclusion  was  based  upon  the 
finding  of  the  trial  court,  as  we  understood 
It,  that  appellee  Shear,  under  an  agreement 
with  the  Farmers'  &  Glnners'  Cotton  Oil 
Company,  was  to  advance  personally  the  $10,- 
000  necessary  to  effect  a  composition  with  the 
corporation's  unsecured  creditors.  Upon  fur- 
ther consideration  of  all  the  agreements  of 
the  parties  relative  to  this  undertaking,  we 
are  of  the  opinion  that  the  agreement,  where- 
by the  appellee  H.  H.  Shear  was  to  make  the 
advancement  called  for,  was  one  primarily 
between  the  original  llenholders  and  himself, 
rather  than  the  corporation.  Such  being  the 
case,  the  fact  that  a  portion  of  the  fund 
paid  by  him  to  effect  the  composition  was 
realized  from  the  sources  in  question  would 
not  entitle  appellant  to  have  these  amounts 
deducted  from  the  sum  be  would  he  required 
to  pay  to  effect  a  redemption  of  those  prop- 
erties which  his  purchase  actually  covered, 
since  none  of  the  gin  properties,  save  that 
known  as  the  "Sprinkle  gin  property,"  was 
ever  acquired.  As  to  this  particular  proper- 
ty (the  Sprinkle  gin  property),  it  is  shown 
that  the  same  was  destroyed  by  fire,  and  that 
the  sum  of  $3,306.48  was  realized  on  account 
thereof.  A  careful  search  of  the  record,  how- 
ever, fails  to  disclose  whether  this  property 
was  destroyed  before  or  after  the-  execution 
sales  at  which  appellant  purchased.  Proof  of 
the  date  of  that  event  will  determine  wheth 
er  or  not  appellant  will  he  entitled  to  a  credit 
or  allowance  on  account  of  this  Rem. 

To  the  extent  that  this  opinion,  modifies  the 
opinions  heretofore  filed,  the  motion  is  sus- 
tained, and  In  all  other  respects  it  la  era*,  < 
ruled. 

BBADXi  in  disqualified,  and  not  sitting. 


HANNES  v.  BAUBB.    (No.  6062.) 

(Court  of  Civil  Appeals  of  Texas,    Austin.    , 
March  6,  1919.     Rehearing  Denied 
April  16,  1919.) 

X.  Appeal  and  Kbbob  «=»1067— PAaxniewnvr 
«=»329  —  Tbiai  «=»203(1)  —  Ikstbvctios  — 
Defense— G-aoupisa  Facts. 
In  an  action  for  partnership  accounting,  it 
was  material  and  prejudicial  error  to  refuse  to 
give  defendant's  reqaested  special  charge  that 
profits  were  to  be  determined  only  npon  busi- 
ness transacted  before  the  purchase  sf  plaintiff's 
interest  by  another,  such  purchase  being  clearly 
indicated  by  the  evMenoe. 

2.  Witnesses  «1=»228  —  Manneb  or  Testify- 
ing. 
It  is  improper  practice  to  permit  a  witness 
to  testify  by  stating  that,  if  another  witness 
swore  to  a  certain  state  of  facts,  such  other's 
statement  was  not  tbe  truth ;  but  each  witness 
should  testify  to  his  own  version  of  the  facts. 

Appeal  from  Lee  County  Court;  John  H. 
Tate,  Judge. 

Suit  by  Mrs.  Annie  Raube  against  F.  Han- 
nes.  From  judgment  for  plaintiff,  defendant 
appeals.     Reversed  and  remanded. 

E.  T.  Simmang  and  P.  J.  Alexander,  both 
of  Glddlngs,  for  appellant. 

Wm.  O.  Bowers,  Sr.,  sad  Wm.  O.  Bowers, 
Jr„  both  of  Glddlngs,  for  appellee. 

BRADY,  J.  Appellee,  Mrs.  Annie  Rsube, 
as  surviving  wife  and  sole  legatee  of  F. 
Raube,  deceased,  brought  this  suit  against 
appellant,  Frank  Hannes,  for  an  accounting 
and  for  recovery  of  one-half  the  profits  of  a 
wholesale  beer  agency  at  Dime  Box,  Tex. 

It  was  alleged  in  tbe  amended  petition  that 
F.  Raube  and  Frank  Hannes  had  operated 
said  agency  as  partners  from  December  8, 
1918,  until  November  12,  1914,  the  date  of 
the  death  of  F.  Raube,  that  F.  Raube  left  a 
written  will,  wherein  appellee  was  made  the 
sole  legatee  of  his  estate,  and  that,  after  the 
death  of  Raube,  -  tbe  appellee,  as  surviving 
wife  and  sole  legatee,  continued  to  operate  and 
carry  on  the  business  and  partnership  affairs 
with  Frank  Hannes,  until  on  or.  about  March 
22,  191$,  when,  by  mutual  agreement  be- 
tween appellant  and  appellee,  the  partnership 
business  was  dissolved  and  discontinued. 

The  case  was  tried  before  a  jury  on  special 
Issues,  and,  based  upon  the.  findings  of  the 
jury,  the  court  rendered  Judgment  against 
appellant  for  the  sum  of  $492.90.  from 
which  judgment  tb}s  appeal  was  taken. 

Tbe  questions  submitted  to  the  Jury  and 
the  answers  thereto  are  as  follows: 

"Special  Issue  -No,  1:  Was  there  a  ftiH  and 
final  settlement  «f  tikS  partnership  affairs  ex- 
isting between  the  plaintiff,  Mcs,  Annie  Rsube, 
the   legal  representative-,  .of  the  estste  of   F., 
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Raube,  deceased,  and  the  defendant,  Frank 
Hannes,  made  on  or  about  the  22d  day  of 
March,  A.  D.  1915?  Your  answer  to  this  spe- 
cial issue  will  be  yeB  or  no,  and  a  proper  form 
for  yonr  answer  is  as  follows:  To  special  issue 
No.  1,  we  answer  no. 

"Special  Issue  No.  2:  When  did  the  partner- 
ship relations  between  the  plaintiff,  Mrs.  Annie 
Raube,  the  legal  representative  of  F.  Raube, 
deceased,  and  the  defendant,  Frank  Hannes, 
terminate?  A  proper  form  for  your  answer  to 
this  issue  is  as  follows:  To  special  issue  No.  2 
we  answer  that  the  partnership  relation  between 
the  plaintiff  and  the  defendant  Frank  Hannes, 
terminated  -on  the  22d  day  of  March,  A.  D. 
1915. 

"Special  Issue  No.  3:  What  was  the  total 
amount  of  the  gross  profits  of  the  partnership 
between  F.  Ra'ube  and  the  plaintiff  as  the  legal 
representative  of  the  estate  of  F.  Raube,  de- 
ceased, up  to  the  termination  of  the  partnership 
relation?  A  proper  form  of  your1  answer  to  this 
issue  is  as  follows:  To  special  issue  No.  3  we 
answer  that  the  gross  profits  of  said  partnership 
were  $2,248.21.  „ 

"Special  Issue  No.  4:  What  were  the  expenses 
incident  to  the  conduct  of  the  business  of  said 
partnership  up  to  the  termination  of  the  con- 
tract? A  proper  form  for  answer  to  this  special 
issue  is  as  follows:  To  special  issue  No.-  4,  we 
answer  that  the  expenses  incident  to  the  conduct 
of  said  business  up  to  the  termination  of  the 
same  was  $1,262.40." 

[1]  Appellant  has  assigned  several  errors, 
but  we  have  found  only  one  assignment 
which  we  think  shows  reversible  error,  name- 
ly, the  fourth  assignment.  This  assignment 
urges  that  the  court  committed  material 
error  in  refusing  to  give  to  the  jury  appel- 
lant's special  charge  No.  3,  which  was  as 
follows: 

"I  instruct  you  that  in  determining  the  gross 
profits  and  net  profits  herein,  you  will  do  so 
upon  the  basis  of  business  transacted  between 
the  date  of  the  beginning  of  the  partnership  and 
the  date  of  the  purchase  by  Carl  Raube  of  the 
wholesale  business  from  his  mother,  Annie 
Raube.  You  will  not  consider  any  of  the  profits 
or  losses  arising  from  the  partnership  business 
between  Carl  Raube  and  Frank  Hannes." 

This  charge  was  presented  to  the  court,  re- 
fused, and  appellant  duly  took  his  bill  of 
exception  to  the  action  of  the  court.  We 
think  it  was  material  and  prejudicial  error 
for  the  court  to  refuse  this  charge,  in  view 
of  the  pleadings  and  the  state  of  the  evi- 
dence. Appellee,  Mrs.  Annie  Raube,  claimed 
an  equal  division  of  profits  of  the  business 
for  the  entire  period  from  December  3,  1913, 
when  the  original  partnership  began,  to 
March  22,  1915.  The  undisputed  evidence 
shows  that  there  was  a  considerable  period 
of  time  between  the  date  of  the  death  of  F. 
Raube  (which  was  November  12,  1914)  and 
March  22,  1915,  when  Mrs.  F.  Raube  was  no 
longer  a  partner  in  the  business  and  was  not 
interested  in  the  profits.  Mrs.  Raube  testi- 
fied that  her  son,  Carl  Raube,  looked  after 
her  husband's  business  after  he  got  sick  and 


up  to  the  time  of  his  death,  and  fffter  that 
he  looked  after  the  business  for  her  until  she 
sold  out  to  her  son,  .after  which  he  conduct- 
ed the  business  for  himself.  She  did  not 
state  when  she  sold  out  her  interest  in  the 
business  to  Carl  Raube,  but  the  latter  testi- 
fied that  It  was  on  January  1,  1915,  that  he 
bought  out  the  business  from  his  mother,  and 
that  thereafter,  and  until  March  22,  1915,  he 
operated  the  business  in  his  name.  A  United 
States  revenue  license,  dated  December  9, 
1914,  issued  in  the  name  of  Carl  Raube  for 
operating  the  business  of  wholesale  dealer  in 
malt  liquor  at  Dime  Box,  Tex.,  was  Introduced 
in  evidence,  and  tends  to  support  the  testi- 
mony of  appellant,  Frank  Hannes,  who  tes- 
tified that  on  that  date  he  and  Carl  Raube 
formed  their  partnership,  which  continued 
to  March  22,  1915.  Appellant  further  testi- 
fied that  Mrs.  Raube  had  nothing  to  do  with 
the  business  after  December  9,  1914,  but 
that  Carl  Raube  was  his  partner  and  had 
succeeded  to  her  interest  This  evidence  is 
undisputed  by  any  testimony  in  the  record, 
except  that,  as  above  stated,  Carl  Raube 
fixed  the  date  of  the  beginning  of  his  part- 
nership with  appellant  as  January  1,  1915. 
It  is  true  that  Carl  Raube  testified  that  "the 
business  between  my  father  and  Frank 
Hannes  commenced  December  8,  1914,  and 
ended  March  22,  1915";  but  It  is  clear  that 
this  was  a  mistake,  because  the  undisputed 
evidence  shows  that  the  partnership  began 
in  September,  1913,  and  that  F.  Raube  died 
November  12,  1914. 

The  jury  found  that  the  partnership  rela- 
tion between  appellant  and  F.  Raube  termi- 
nated March  22,  1915,  and  the  profits  found 
by  the  jury  were  computed  up  to  such  date. 
We  are  unable  to  explain  these  findings  of 
the  Jury,  except  on  the  theory  that  the  Jury 
considered  it  "all  in  the  family,"  and  that 
they  were  authorized  by  the  court's  charge  to 
find  that  the  partnership  relation  between 
appellant  and  appellee  continued  up  to  March 
22,  1915 ;  and  also  that  they  should  compute 
the  undivided  net  profits  up  to  that  date. 

There  was  no  separation  in  the  evidence  or 
in  the  findings  of  the  jury  of  the  profits  ac- 
cruing to  Mrs.  Raube  as  surviving  wife  and 
legatee  of  F.  Raube  and  the  profits  after  she 
sold  out  to  her  son,  Carl  Raube.  She  was 
clearly  not  entitled  to  any  of  the  profits  ac- 
cruing during  the  partnership  between  appel- 
lant and  Carl  Raube,  since  she  had  sold  out 
her  entire  interest  in  the  business  to  her  son, 
yet  the  verdict  of  the  jury  and  the  Judg- 
ment of  the  court  awarded  Mrs.  Raube  a 
share  in  the  profits  during  a  period  When  she 
was  not  a  partner  and  not  entitled  thereto. 
The  findings  of  the  jury,  In  answer  to  ques- 
tions Nos.  3  and  4,  were  evidently  based 
largely  upon  the  testimony  of  Carl  Raube, 
whose  statement  of  the  gross  and  net  profits 
of  the  business  embraced  the  entire  period 
up  to  March  22,  1915, 
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-  The  eourt  nowhere"  1st  Its  cha'rge  limited 
the  recovery  of  profit*  to  the  period  when  F. 
Ranbe  was  a  partner  of  appellant,  and  when 
appellee,  Mrs.  Annie  Raube,  as  his  successor, 
■was  interested  in  the  partnership  business. 
This  demonstrates  that,  if  appellant  was  en- 
titled to  hate  the  above  charge  given,  the  re- 
fusal of  same  was  highly  prejudicial  to  his 
rights,  and  so  materially  erroneous  as  to  be 
reversible  error. 

Our  Supreme  Court  in  the  case  of  Railway 
Co.  v.  McGlamory,  89  Tex.  635,  35  S.  W.  1058, 
held  that  a  defendant  is  entitled  to  a  charge, 
when  properly  and  seasonably  requested,  re- 
qnlring  the  Jury  to  find  whether  the  evi- 
dence establishes  the  existence  of  any  speci- 
fied group  of  facts  which,  if  true,  would  In 
law  establish  a  defense  properly  pleaded  and 
made  an  issue  by  the  evidence,  and  instruct- 
ing them,  if  they  find  such  group  of  facts,  to 
"be  established  by  the  evidence,  to  find  for 
the  defendant.  This  rule  has  been  followed 
in  numerous  decisions  since,  and  it  is  now 
settled  law  that  a  defendant  is  entitled  to 
have  his  defenses  affirmatively  presented  up- 
on a  proper  request. 

In  view  of  Mrs.  Raube's  claim  for  profits 
during  the  entire  period  from  September, 
1913,  to  March  22,  1916,  during  a  period  of 
which  time  she  was  not  a  partner,  we  think 
appellant  was  entitled  to  have  the  jury  in- 
structed that  they  could  not  consider  any  of 
the  profits  or  losses  arising  from  the  partner- 
ship business  of  Carl  Raube  and  Frank 
Hannes,  and  that  they  should  restrict  their 
findings  to  the  period  when  F.  Raube  and  his 
successor  in  the  business,  Mrs.  Annie  Raube, 
were  partners  with  appellant. 

For  the  error  of  the  court  In  refusing  to 
give  this  charge  the  case  must  be  reversed. 

In  view  of  the  probability  of  another  trial, 
we  think  it  proper  to  discuss  some  questions 
raised  by  other  assignments,  although  not 
considered  by  us  as  reversible  error. 

In  the  second  assignment,  appellant  com- 
plains of  the  refusal  of  the  trial  court  to 
give  a  charge  defining  accord  and  satisfac- 
tion, and  applying  the  definition  to  the  facts 
claimed  by  appellant  to  show  a  full  and  final 
settlement  of  the  partnership  affairs. 

While  we  do  not  approve  the  charge  re- 
quested as  correct,  we  think,  under  the  rule 
above  stated,  that  appellant  would  be  entitled 


to  a  charge  affirmatively  presenting  this  de- 
fense, and  grouping  the  facts  upon  which  he 
relies  to  establish  the  same. 

In  other  assignments  appellant  complains 
because  the  trial  court  permitted  a  witness 
to  testify,  that  if  appellant  stated  that  the 
settlement  made  with  the  brewing  associa- 
tion was  also  a  settlement  of  the  partnership 
affairs  of  F.  Raube  and  Frank  Hannes,  such 
statement  by  appellant  was  not  true,  and 
also  permitting  another  witness  to  testify 
that,  if  appellant  swore  that  the  partnership 
contract  was  signed  at  Dime  Box,  this  state- 
ment was  not  true. 

W  We  do  not  think  It  necessarily  follows 
that  such  answers  amounted  to  a  statement 
on  the  part  of  the  witnesses  that  appellant 
was  lying,  as  contended  by  appellant's  coun- 
sel, but  we  do  think  it  is  Improper  practice  to 
permit  witnesses  to  testify  in  this  manner. 
They  should  be  permitted  to  testify  to  their 
version  of  the  facts,  but  not  to  state  that,  if 
another  witness  swore  to  a  certain  state  of 
facts,  it  is  not  the  truth. 

In  his  last  assignment,  appellant  complains 
of  the  refusal  of  the  trial  court  to  permit  a 
witness  to  testify  as  to  the  cost  of  icing  beer 
at  Dime  Box,  Tex.;  it  being  claimed  that  said 
witness  was  a  wholesale  dealer  in  ice,  and 
familiar  with  the  cost  of  icing  beer  at  that 
point,  and  that  the  evidence  tended  to  estab- 
lish appellant's  right  to  an  item  of  credit  for 
icing  the  beer  belonging  to  the  partnership. 
It  is  contended  by  appellee  that  there  was 
no  issue  as  to  the  allowance  of  this  item. 

We  think  it  unnecessary  to  go  to  the  rec- 
ord to  settle  this  question,  but  think  it  prop- 
er to  say  that  if,  on  another  trial,  there 
should  be  an  issue  as  to  appellant's  right  to 
this  allowance  and  as  to  the  amount  there- 
of, and  the  testimony  should  be  again  offered, 
it  should  be  admitted.  It  seems  that  appel- 
lant claimed  credit  for  the  actual  cost  of 
Icing  the  beer,  and  the  testimony  of  a  wit- 
ness having  knowledge  of  this  fact  would  be 
admissible  as  tending  to  establish  the  right 
to  the  allowance,  where  the  amount  Is  in  dis- 
pute. 

For  the  error  pointed  out  in  the  fourth  as- 
signment of  error,  as  above  indicated,  this 
case  will  be  reversed  and  remanded  for  an- 
other trial. 

Reversed  and  remanded. 
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SOUTHWESTEBN  TELEGRAPH  ft  TBLB- 
PHONB  CO.  v.  PAXNB.    (No.  2098.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana- 

April  4,  1919.    Rehearing  Denied  April 

17, 1919.) 

1.  Telegraphs  ahd  Tblephoives  <uj»15  — 
Failure  to  Furkish  Telephone  Service. 

Defendant  telephone  company  held  not  lia- 
ble for  its  alleged  negligent  failure  to  locate 
plaintiff  so  that  ha  might  be  informed  of  his 
child's  illness,  where  it  did  not  agree  to  at- 
tempt such  service. 

2.  Telegraphs  and  Telephones  <8=45  — 
Telephone  Service— Failure  to  Locate 
Person. 

A  telephone  company  is  not  liable  for  fail- 
ure to  perform  its  agreement  to  locate  a  person 
to  whom  it  was  desired  to  telephone,  unless  its 
agreement  was  founded  on  a  consideration. 

Appeal  from  District  Court,  Hunt  County ; 
Wm.  Pierson,  Judge. 

Action  by  £..  M.  Payne  against  the  South-; 
western  Telegraph  ft  Telephone  Company' 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

The  appeal  is  from  a  judgment  in  appel- 
lee's favor  for  $1,250,  the  amount  a  jury 
found  he  was  entitled  to  recover  of  appel- 
lant because  of  negligence  on  Its  part  in 
failing  to  notify  him  at  Haskell,  where  he 
was  temporarily,  of  a  telephone  call  for  him 
from  Campbell,  where  his  wife  and  children 
were,  advising  him  of  the  serious  Illness  of 
one  of  his  children.  In  his  petition,  after  al- 
leging that  appellant  was  a  corporation  en- 
gaged in  the  transmission  of  telephone  mes- 
sages for  hire,  appellee  alleged  that  on  Sep- 
tember 8,  1915,  he  was  near  Anson,  but  about 
7  or  8  o'clock:  of  the  morning  of  that  day  left 
that  place  for  Haskell,  where  he  arrived 
about  9  o'clock  of  the  same  morning.  He 
further  alleged: 

That  his  wife  and  family  were  then  at  their 
home  in  Campbell,  and  that  at  about  10  o'clock 
of  that  morning,  acting  by  and  through  Rev. 
B.  F.  Harris,  "put  in  a  call  for  plaintiff  at 
the  residence  of  Rev.  G.  W.  Guinn,  near  An- 
son, Tex.,  and  at  the  same  time  advised  the 
agent  of  the  defendant  at  Campbell,  Tex.,  who 
received  said  call,  that  the  infant  child  of  this 
plairftiff  and  his  wife  was  seriously  sick  and 
was  not  expected  to  live,  and  that  plaintiff's 
wife  wanted  to  get  in  communication  with  him 
for  the  purpose  of  advising  him  of  said  serious 
sickness  of  their  said  child ;  that  the  said  G. 
W.  Guinn  informed  the  defendant,  its  agents 
and  servants,  that  the  plaintiff  had  left  his 
home  that  morning,  and  was  then  in  the  town 
of  Haskell,  whereupon  the  said  Rev.  B.  F. 
Harris  requested  that  the  defendant  locate  the 
said  plaintiff  in  the  town  of  Haskell  so  that  he 
could  convey  to  him  said  message  and  informa- 
tion, and  at  the  same  time  instructed  the  agent 


at  Campbell,  Tec,  to  have,  •  search  made  for 
plaintiff  at  the  various  hotels,  banks,  and  livery 
stables  la  the  town  of  Haskell,  and  was  will- 
ing and  ready  to  pay  the  toll  and  expense  there- 
of, whereupon  it  became  the  duty  of  defendant, 
its  agents  and  servants,  to  make  said  search, 
and,  If  possible,  to  locate  the  plaintiff  and  notify 
him  of  said  call." 

Appellee  then  alleged: 

That  "if  the  defendant,  its  agents  and  serv- 
ants, had  made  the  slightest  efforts  to  locate 
him  in  the  town  of  Haskell,  they  could  have 
dona  so  on  September  8,  1915,  or  on  the  morn- 
ing of  September  9th,  *  *  *  but  they  neg- 
ligently failed  and  refused  to  make  any  efforts 
to  discover  his  whereabouts  so  as  to  get  him  to 
the  phone  so  as  to  put  the  said  B.  F.  Harris  in 
communication  with  him." 

Appellee  then  alleged: 

That,  if  defendant's  agent  had  used  due  dili- 
gence, "he  would  have  received  said  message 
on  September  8,  1915,  and  could  and  would 
have  arrived  at  his  home  on  the  following  day 
to  comfort  and  assist  his  wife  during  the  said 
serious  ill  of  their  infant  child,  but  the  plain- 
tiffs says  he  knew  nothing  of  said  call  until  the 
following  Saturday  night,  September  11,  1915." 

He  then  alleged  as  follows: 

"That  on  account  of  the  negligence  of  de- 
fendant, ha  agents  and  servants,  in  failing' to 
notify  him  of  said  telephone  call,  plaintiff's  wife 
was  caused  to  suffer  great  and  excruciating 
pain  and  mental  worry  and  anguish  and  dis- 
tress of  mind  and  uneasiness  on  account  of 
the  fact  that  their  said  baby  was  seriously 
sick  and  was  expected  to  die,  and  she  was  un- 
able to  get  any  message  to  her  husband,  the 
plaintiff  herein,  so  that  he  could  come  home  and 
be  a  comfort  and  help  to  her  during  these  try- 
ing hours  for  a  period  of  three  or  four  days, 
she  all  the  time  expecting  said  baby  to  die  and 
being  advised  by  her  physicians  that  it  could 
not  live;  that  she  was  thereby  rendered  ex- 
tremcly  nervous  and  caused  to  lose  sleep,  and 
was  finally  confined  to  her  bed  by  nervous  pros- 
tration on  account  of  the  absence  of  her  hus- 
band and  on  account  of  the  fact  that  she  could 
get  to  him  no  communication  as  to  the  serious 
condition  of  their  said  baby.  And  plaintiff 
avers  that  by  reason  of  the  premises  he  has 
been  damaged  in  the  sum  of  $2,500  on  account 
of  the  physical  and  mental  pain  and  worry  and 
distress  of  mind  endured  by  his  wife." 

C.  M.  Means,  S.  P.  English,  and  John  E. 
Frank,  all  of  Dallas,  for  appellant. 

Evans  ft  Shields,  of  Greenville,  and 
Mahaffey,  Keeney  ft  Dalby,  of  Texarkana,  for 
appellee. 

WILLSON,  O.  J.  (after  stating  the  facts 
as  above).  In  its  brief  appellant  Insists  that 
a  cause  of  action  against  It  was  not  stated  in 
appellee's  petition,  In  that  it  was  not  there- 
in alleged  that  appellant  "undertook  or 
agreed  or  became  bound  to  transmit  or  de- 
liver the  call  made  the  basis  of  the  suit," 
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and  lo  that  it  vai  not  therein  alleged  "tt»t 
there  Was  a  payment  cr  offer  to  pay  for 
services  rendered  or  to  6®  rendered,  or  s 
readiness  and  willingness  to  pay  therefor." 

[1]  It  seems  to  be  settled  law  In  this  state 
that  a  petition  In  which  such  allegations  or 
their  equivalent  Is  omitted  Is  subject  to  a 
general  demurrer,  and  therefore  cannot  be 
the  basis  of  a  Judgment  in  the  complainant's 
favor.  Telegraph  Co.  v.  Henry.  87  Tex.  165, 
27  S.  W.  63 ;  Lewis  ft  Benfro  v.  TeL  ft  TeL 
Co.,  69  S.  W.  808;  TeL  Co.  v.  Smith,  138 
S.  W.  1082;  TeL  Co.  ▼.  TwaddeH,  4T  Tex. 
Civ.  App.  81,  103  S.  W.  1120. 

In  the  Lewis  ft  Renfro  Case  the  allega- 
tions were  that  one  Weeks,  plaintiff's  attor- 
ney at  Palo  Pinto,  notified  the  defendant's 
agent  at  that  place  "that  he  desired  to  con- 
verse with  plaintiff  Renfro  at  Jacksonville, 
and  requested,  said  agent  to  at  once  call 
up  Jacksonville  and  get  said  Renfro  to  the 
telephone  so  that  Weeks  could  consult  with 
him,"  etc.,  and  that  defendant's  agent  at 
Jacksonville  received  the  call  and  negligent- 
ly failed  to  notify  Renfro  thereof.  The 
court  said: 

"We  think  the  petition  fails  to  state  a  causa 
of  action,  and  the  trial  court  did  not  err  In 
sustaining  the  general  demurrer.  There  is  no 
allegation  that  appellee  undertook  or  agreed  to 
serve  appellants  in  any  capacity,  or  to  do  any 
act  or  thing  for  failure  to  perforin'  which  ap- 
pellee would  be  liable,  and,  if  any  such  under- 
taking can  be  inferred  from  any  of  the  allega- 
tions of  said  petition,  it  was  a  contract  without 
.  consideration,  because  the  petition  nowhere 
alleges  that  appellants  paid,  or  offered  to  pay, 
or  were  ready  and  willing  to  pay,  appellee  any- 
thing for  the  services  desired  of  it." 

In  the  Smith  Case  the  allegations  were 
that  the  defendant  company  Was  "engaged 
in  the  business  of  receiving  and  sending  tele- 
grams over  its  wires  and  lines  for  pay"; 
that  a  telegram  was  "turned  over"  to  its 
agent  at  Ktngshmd  addressed  to  the  plain- 
tiff at  Santa  Anna ;  and  that,  instead  of 
promptly  and  correctly  transmitting  and  de> 
livering  same  to  the  addressee,  the  defend- 
ant negligently  incorrectly  transmitted  and 
negligently  delayed  delivery  of  the  telegram. 
The  court  said: 

"We  think  the  general  demurrer  should  have 
been  sustained.  It  will  be  noted  that,  while  the 
petition  alleges  that  Mrs.  Albert  Smith  duly 
delivered  to  the  defendant's  agent  at  Kingslsnd 
the  above-mentioned  telegram  foe  transmission 
addressed  to  plaintiff  at  Santa  Anna,  Tex.,  yot 
there  is  no  allegation  that  the  said  Mrs.  Smith, 
or  any  one  for  her,  paid  defendant  for  its  trans- 
mission and  delivery,  nor  as  it  aUoged  that  de- 
fendant bound  and  obligated  itself  to  deliver 
said  message  to  plaintiff,  nor  is  there  any  alle- 
gation showing  that  there  waa  any.  contract 
between,  said  parties  relating  to  the  delivery 
of  same.  Without  suph  allegations  no  legal 
obligation  was  imposed  upon  defendant  to- 
transmit  and  promptly  deliver  the-  same." 


It'WjU  be  noted  that,  while  It  wm  al- 
leged in  <appeUe»'*  petlttea  tost  his  wife; 
"was  willing  and  ready  to  pay  the  toll  and 
expense  thereof"  to  have  appellant  make  a 
search  for  appellee  in  Haskell  and  put  him 
la  communication  with  Harris  so  the  latter 
could  tell  him  his  child  was  sick,  It  was  hot 
alleged  in  said  petition  that  appellant  under- 
took to  perform  such  service.  Therefore  U 
must  be  held  that,  under  the  authorities  cit- 
ed, appellee's  petition,  was  subject  to  a  gen- 
eral demurrer,  and  hence  not  sufficient  as  a 
support  for  a  Judgment 

[2]  While,,  as  stated  above,  it  was  alleged 
in  appellee's  petition  that  his  wife  was  ready 
and  willing  to  pay  the  expense  of  getting 
him  to  the  telephone  in  Haskell  so  Harris 
could  talk  with  him,  it  seems  the  allegation 
was  not  supported  by  any  evidence  offered  at 
the  trial.  To  show  liability  on  the  part  of 
appellant  to  appellee  it  devolved  on  the  lat- 
ter to  sh6w,  in  addition  to  an  undertaking 
on  the  part  of  the  former  to  perform  the 
service  In  question,  a  consideration  therefor. 
1  Elliott  on  Contracts,  |  247;  Lewis  ft  Ren- 
fro v.  Tel.  ft  TeL  Co.,  89  S.  W.  308. 

Of  the  assignments  In  appellant's  brief 
presenting  other  questions,  the  third  Is  sus- 
tained. We  think  it  was  error,  over  the  ob- 
jection appellant  Interposed  thereto,  to  ad- 
mit as  evidence  the  testimony  of  the  witness 
Mrs.  Ben  Clifton  set  out  in  the  statement 
under  that  assignment.  The  assignments  re- 
maining undisposed  of,  except  the  ninth,  in 
which  the  Judgment  is  attacked  as  excessive, 
and  as  to  which  we  will  not  express  an  opin- 
ion are  overruled. 

The  Judgment  will  be  reversed,  and  the 
cause  will  be  remanded  for  such  farther  pro- 
ceedings as  may  be  had  la  the  court  below. 


TEXAS  ft  N.  O.  RY.  CO.  v. 
(No.  2117.) 


SPENCER, 


(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
April  10,  1919.) 

Cassises  *»<M(3>— Conversion  of  Goods— 
Elements  Necessary  for  Recovery. 
In  an  action  against  a  railway  for  conver- 
sion of  cotton,  a  judgment  for  plaintiff  cannot 
stand,  where  there  is  no  proof  that  the  cotton 
was  ever  delivered  to  the  railroad,  or  any  evi- 
dence concerning  the  quaUty  or  weight  of  -  the 
carte*.  •   -. 

Appeal   from    Henderson   County   Court; 
J.  A.  McDonald,  Judge. 

.  Action  by  J.  A.  Spencer  against  the  Texas 
ft  few  Orleans  Railway  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed  and.  remanded. 
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W.  R.  Bishop,  of  Attten&,  and  Baker,  Botts, 
Parker  A  Garwood,  of  Houston,  for  appel- 
lant 

Miller  &  Miller,  of  Athens,  for  appellee. 

HODGES,  J.  The  appellee  sued  the  appel- 
lant for  the  conversion  of  two  bales  of  cot- 
ton, valued  at  $148.80.  In  the  amended 
original  petition  it  was  alleged  that  the  cot- 
ton was  delivered  to  the  defendant  railway 
company  for  shipment  during  the  month 
of  October,  1015,  at  Athens,  Tex.,  and  was 
converted  by  the  .railway  company  some 
time  during  the  fall  or  winter  of  1915.  In  a 
trial  before  the  court  a  Judgment  was  ren- 
dered In  favor  of  the  appellee  for  the  amount 
sued  for. 

We  have  examined  the  evidence  carefully, 
and  conclude  that  it  Is  insufficient  to  sup- 
port a  finding  of  liability.  There  Is  no  proof 
that  the  cotton  was  ever  delivered  to  the  ap- 
pellant, nor  is  there  any  evidence  concern- 
ing the  quality  or  weight  of  the  cotton  for 
which  a  Judgment  might  have  been  rendered. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded. 


BRENABD  MFG.  CO.  v.  BARNETT. 
(No.  2093.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
March  13,  1910.) 

1.  Evidence  «=»441(1)  —  Parol  Evidence  — 
Admissibility. 

Evidence  of  an  oral  agreement  that  a  con- 
tract should  run  six. months,,  instead  of  twelve 
months,  as  stipulated  in  written  contract  later 
executed  by  the  parties,  is  inadmissible. 

2.  Bills   and   Notes   <9=>491  —  Burden    of 
Proof. 

Defendant  maker  has  the  burden  of  show- 
ing why  plaintiff  payee  should  not  -recover  on 
notes  according  to  their  tenor  and  legal  effect. 

Appeal  from  Hunt  County  Court;  '  A.  X 
Gates,  Judge. 

Action  by  the  Brehard  Manufacturing 
Company  against  L.  T.  Barnett.  Judgment 
for  plaintiff  for  part  of  tho  demand,  and  It 
appeals.    Affirmed  as  modified. 

Appellant  was  in  the  advertising  business 
at  Iowa  City,  Iowa.  Appellee  was  in  the 
drug  business  at  Qulnlan,  Tex.  August  7, 
1914,  appellee  gave  to  appellant's  salesman 
(one  McBride),  for  transmission  to  appellant, 
an  order  In  writing  as  follows  (so  far  as  ma- 
terial to  the  understanding  of  the  case) : 

"Quinlan,  Tex.,  August  7,  1914. 
"Brenard  Mfg.  Co. — Gentlemen:    On  your  ap- 
proval of  this  order  deliver  to  me  at  yonr  ear- 
liest convenience,  f.  o.  b:  factory  or  distributing 


point,'  the  Claitoo  p'lafeo,'  watches,  silverware 
and  advertising-  matter  described  on  this  and 
oeverse  side,  in  payment  for  which  I  herewith 
hand  you  my  six  notes,  payable  to  your  order, 
aggregating  $435.  If  order  is  not  approved 
and  shipped  by  you  the  notes  are  to  be  can- 
celled and  returned  to  me> 

"My  last  twelve  months  sales  were  $12,000 
and  upon  this  figure  my  next  twelve  months 
sales  to  be  $13,000  and  that  if  2%  per  cent  of 
my  gross  sales  does  not  amount  to  $435  for  the 
next  twelve  months  you  will  pay  me  the  defi- 
ciency in  cash  and  send  your  bond  for  $435  to 
cover  this  agreement  with  me.  You  are  to  con- 
duct  all  of  the  correspondence  in  securing  club 
leaders  and  members  in  conducting  the  Club 
Extension  Campaign. 

"To  make  the  last  above  paragraph  binding 
upon  you  I  agree  to  furnish  you  within  ten 
days  approximately  150  names  and  addresses  of 
persons  whom  I  believe  will  make  good  dub 
leaders  and  members  with  whom  you  are  to  take 
up  correspondence  immediately.  I  agree  to  take 
the  shipments  promptly,  carry  out  the  Trade 
Extension  Campaign  plan,  promptly  meet  all 
obligations  entered  into  under  this  agreement, 
keep  the  piano  well  displayed  in  my  store,  is- 
sue piano  votes  for  each  cent  purchased,  and 
every  60  days  of  this  contract  to  report  to  yon 
my  gross  sales,  and  promptly  furnish  you  all 
information  you  request  to  enable  you  to  push 
the  Trade  Extension  Campaign. 

"[Signed]  U  T.  Barnett,  Purchaser." 

The  six  notes  referred  to  In  the  order  were 
for  $72.50  each.  Appellee  paid  two  of  them 
when  they  matured,  but  refused  to  pay  the 
other  four.  The  suit  was  by  appellant  on 
the  four  dishonored  notes,  to  enforce  payment 
thereof.  In  his  answer  appellee  alleged  that 
his  gross  sales  during  the  12  months  covered 
by  the  contract  amounted  to  only  $5,547.70. 
He  further  alleged  that  by  the  terms  of  the 
contract  he  was  entitled  to  recover  of  appel- 
lant $297.31,  the  difference,  he  charged,  be- 
tween 2V4  per  cent,  on  said  $5,557  and 
$435.  He  prayed  that  said  sum  of  $297.31  be 
offset  against  any  sum  the  court  found  he 
owed  appellant.  Appellant  replied  that  ap- 
pellee was  not  entitled  to  assert  the  offset  be 
claimed,  because  he  bad  not  complied  with 
his  undertaking  to  carry  on  the  advertising 
campaign  and  pay  the  notes  he  had  made  at 
their  maturity,  and  had  not  furnished  appel- 
lant statements  of  bis  gross  sales  as  he 
agreed  to.  In  reply  to  this  charge  appeUee_ 
ln  a  supplemental  answer  alleged : 

"That  at  the  time  of  the  execution  of  said 
contract  it  was  understood  between  the  parties 
that  the  principal  period  for  the  retail  drug 
business  in  this  country  was  from  September 
1st  of  each  year  to  about  the  first  of  January  of 
the  following  year;  that  it  is  a  fact  and  was 
so  understood  and  known  by  the  parties,  and 
tbey  contracted  with  that  knowledge  in  view, 
that  the  six  months  following  the  date  of  said 
contract  was  when  business  was  best,  and  when 
in  the  ordinary  course  of  business  two-thirds  or 
more  of  the  volume  of  business  for  the  enrrent 
12   months   was   transacted;     that  during   the 
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months  of  September,  October,  November,  anfl 
December  following  the  date  of  contract  the 
sales  of  defendant  largely  decreased  and  to  such 
an  extent  that  it  was  entirely  obvious  that  it 
would  decrease  to  the  extent  that  defendant 
would  owe  plaintiff  nothing  more  than  he  had 
paid;  that  plaintiffs  are  nonresidents  of  the 
state  of  Texas,  having  their  domicile  in  the 
state  of  Iowa,  more  than  1,000  miles  from  Quin- 
lan;  and  that  they  have  not  now,  and  did  not 
have  during  said  period,  any  property  within 
defendant's  knowledge  within  the  state  of  Tex- 
as, subject  to  execution,  out  of  which  he  could 
collect  a  judgment  against  them." 

It  did  not  appear  from  the  evidence  heard 
at  the  trial  that  appellant  failed  to  comply 
-with  any  part  of  its  undertaking.  But  It  did 
appear  therefrom  without  dispute  that  six 
months  after  the  date  of  the  contract  appel- 
lee ceased  to  carry  on  the  "Trade  Extension 
Campaign"  and  to  make  the  reports  of  his 
gross  sales  he  had  agreed  to  make  to  appel- 
lant. Over  appellant's  objection,  on  the 
ground  that  it  changed  the  contract  as  re- 
duced to  writing,  the  court  permitted  appellee 
to  testify  as  follows : 

"After  the  contract  was  signed,  I  had  an 
agreement  or  understanding  with  the  agent  of 
plaintiff  to  the  effect  that  the  contract  would 
begin  on  the  1st  day  of  September,  1914,  and 
run  for  six  months.  He  told  me  that  I  might 
make  reports  of  sales  every  60  days  until  the 
contest  closed,  and  we  would  then  settle  accord- 
ing to  the  figures  for  the  first  six  months,  if  it 
did  not  run  up  to  the  expectations,  which  we 
thought  it  would  do  at  that  time." 

It  appeared  from  the  testimony  that  appel- 
lee's gross  sales /or  the  12  months  covered  by 
the  contract  amounted  to  $6,156.60.  The 
judgment  was  in  appellant's  favor  for  $64.01, 
which  was  the  difference  between  the  amount 
of  the  notes  sued  on  and  $281.09,  the  differ- 
ence between  $435  and  2%  per  cent  of  appel- 
lee's gross  sales  for  the  12  months  covered  by 
the  contract. 

Geo.  S.  Perkins,  of  Greenville,  and  Edward 
A.  Kennedy,  of  Iowa  City,  Iowa,  for  appel- 
lant. 

H.  L.  Carpenter,  of  Greenville,  for  appellee. 

WILLSON,  O.  J.  (after  stating  the  facts 
as  above).  [1]  The  theory  upon  which  the 
trial  court  set  off  $281.09  In  appellee's  favor 
against  the  amount  of  the  notes  sued  on,  and 


awarded  appellant  a  recovery  of  the  sum  of 
only  $64.01,  was  that  the  contract  evidenced 
by  the  order  for  the  advertising  outfit  had 
been  modified  as  the  testimony  of  appellee 
set  out  In  the  statement  above  indicated  it 
had  been,  so  that  appellee,  notwithstanding 
he  had  not  carried  on\  the  "trade  extension 
campaign"  nor  reported  his  gross  sales  every 
60  days  during  the  12  months  immediately 
following  the  date  of  appellant's  approval  of 
the  order,  as  he  agreed  he  would,  was  entitled 
to.recover  of  appellant  the  difference  between 
$435  and  2%  per  cent  of  the  amount  of  his 
gross  sales  for  said  12  months.  We  think  the 
testimony  referred  to  was  subject  to  the  ob- 
jection urged  to  it,  to  wit  that  It  contradict- 
ed the  writing  evidencing  the  contract  be- 
tween the  parties,  and  that  it  therefore  was 
inadmissible  and  not  entitled  to  be  consid- 
ered by  the  court  in  determining  the  contro- 
versy. The  rale  applicable  has  been  stated 
as  follows: 

"The  execution  of  a  contract  in  writing  is 
deemed  to  supersede  all  the  oral  negotiations  or 
stipulations  concerning  its  terms  and  subject- 
matter  which  preceded  or  accompanied  the  ex- 
ecution of  the  instrument  in  the  absence  of  ac- 
cident, fraud  or  mistake  of  fact;  and  any  rep- 
resentation made  prior  to  or  contemporaneous 
with  the  execution  of  the  written  contract  is 
held  to  be  inadmissible  to  contradict,  change  or 
add  to  the  terms  plainly  incorporated  into  and 
made  a  part  of  the  written  contract"  10  It 
C.  L.  1016,  1019;  and  see  2  Elliott  on  Con- 
tracts, 926  et  seq. ;  Gale  Mnfg.  Co.  T.  Finkel- 
stein,  59  S.  W.  571. 

It  is  apparent  from  the  record  that  the  un- 
derstanding which  appellee  testified  he  had 
with  appellant's  agent  was  reached  before  the 
order  (by  appellant's  approval  thereof)  be- 
came binding  on  the  parties  as  a  contract, 
and  that  the  testimony  therefore  was  within 
the  rule  just  set  out,  and  not  within  the  ex- 
ception thereto  stated  by  appellee, 

[2]  The  burden  was  on  appellee  to  show  a 
legal  reason  why  appellant  should  not  re- 
cover on  the  notes  according  to  their  tenor 
and  legal  effect.  He  failed  to  discharge  the 
burden.  The  judgment  therefore  should  have 
been  in  appellant's  favor  for  the  amount  of 
the  notes.  It  will  be  reformed  so  as  to  ad- 
judge a  recovery  in  appellant's  favor  against 
appellee  of  the  sum  of  $345.10,  instead  of 
$64.01,  and  as  so  reformed  will  be  affirmed. 


End  of  Cases  in  Vol.  210 
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